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BOOK REVIEWS

Tre Morarity oF Law. By Lon L. Fuller.t New Haven: Yale Uni-
versity Press. 1964. Pp. vili, 202. §5.00.

This imaginative, original, and thought-provoking book is richly
stocked with a variety of themes, many of which deserve a much fuller
treatment than the author accords to them. During several rereadings
of the book, my interest never for a moment waned, and I am certain
. that T shall return to it to ponder its wisdom and to spur my ever-flagging
efforts at self-criticism. But I have found and shall find rereading neces-
sary for other reasons. For though the main positions which the author
wishes to defend are clearly and frequently stated, and though they are
often illustrated with suggestive examples and analogies drawn from
science or economics, it is nonetheless often difficult amid the author’s
firm and clear assertions of what is right and wreng in jurisprudence
to identify any equally firm and clear argument in support of these asser-
tions. Yet in saying this I am haunted by the fear that our starting
points and interests in jurisprudence are so different that the author and
I are fated never to understand each other’s work. So it may be that
where I find the author’s thought obscure it is really profound and out
of my reach. I wish that I dare hope that where he finds my thought
misguided it is really, or even merely, clear.

The central theme of the book is the unique virtue of conceiving of
law and even of defining “law” as “the [purposive] enterprise of
subjecting human conduct to the governance of rules.” This large con-
ception of law, admittedly and unashamedly, includes the rules of clubs,
churches, schools “and a hundred and one other forms of human asso-
ciation.” The outer boundaries of this wide conception cannot be de-
termined from this book with any precision, since the author does not
give us any account of what “rules” are, but speaks throughout as if the
notion of a rule were unambiguous and otherwise unproblematic. Indeed,
it is clear that the author would think it of little importance to determine
with any greater precision the boundaries of what is for him “law.”
One boundary is, however, suggested by the author when he draws
attention to the word “enterprise” and tells us that for what it is worth
an intefligible, though not precise or important, line between morals
and law is that in the latter case, but not in the former, the enterprise of
subjecting human conduct to the governance of rules is made the sphere
of “explicit responsibility.”

The development of a number of important issues opened by the
conception of law as the purposive enterprise of subjecting men to the
guidance of rules is, then, the book’s main constructive theme. Its
polemical theme is the inadequacies, indeed the vices, of traditional
efforts to distinguish law from other forms of social control by reference
to its provision for sanctions or the hierarchical structure of its rules
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or by reference to the notion of formal sources. Approaches such as
these, associated as they are with the names of Austin or Kelsen, are not
credited even with the virtue of partial insights. Nor is there in this
book any concession made to the view that investigations into the struc-
ture of legal systems and inquiries (such as the author’s) designed to
draw out the implications of law as a form of purposive activity are not
rivals but complementary forms of jurisprudence. So short work is
made in this short book of some very long books.

Such then in crudest outline are the author’s constructive and de-
structive themes. What follows here is my estimate of some only of his
leading contentions.

I. Tue MorariTy oF DUTY AND THE MORALITY OF ASPIRATION

The book opens with a contribution to moral philosophy which cer-
tainly deserves to be assessed as such and not merely as a casual by-
product of jurisprudential thought; for the first chapter is a protest
against thinking of morality as a simple unitary concept, and makes a
detailed plea for the discrimination within morality of different, though
related, dimensions of assessment of human conduct. The distinction
upon which the author most insists is that between a morality of duty
and a morality of “aspiration” or, as we might say, of ideals. When we
judge conduct by reference to the former we apply to it definite, easily
formulable rules: we speak in imperative or quasi-imperative forms
{“thou shalt not,” or its modern equivalents) and though deviation from
the rules attracts accusations and censure, conformity with them is not
usually a matter for praise. We have to do not with the heights of moral
excellence but rather with a moral minimum. By contrast, when we

consider human conduct from the point of view of the morality of

aspiration we bring to bear on it not mandatory rules but conceptions
of the “Good Life,” of “what beseems a human being functioning at his
best” or “is unbefitting a being with human capacities.” Here we
praise for attainments but do not condemn or accuse, though we may
show disdain, for shortcomings.

The aut_hor makes many interesting comparisons between thIS divided
conception of morality and economics and law. The morality of aspira-
tion is compared to marginal utility econamics, and the morality of duty,
with its hallmark of reciprocity, to the economics of exchange. It is
true that this laudable effort to break up excessively monolithic con-
ceptions of the nature of morality is, as the author notes, not new. In-
deed, it could hardly be missed by anyone willing to attend to the con-
trast between the common use of black and white rule-determined
words such as “right” and “wrong,” and the use of comparative scale-
determined words like “good,” “better,”” “best.” But even if the author
has not discovered, he has certainly advanced this more realistic con-
ception of morality as comprising distinct dimensions of assessment.

Nonetheless, there is much in this first chapter which must puzzle any
moral philosopher worth his salt. First and foremost there is this: the
author’s initial characterization of duty ties it very closely to what is
“rationally discoverable” and objective, as contrasted with the morality














































