
"Constitutional guarantees ought not to be sub- 
ordinated toconvenience, nordenied upon ques- 
tionable precedents or uncertain reasoning."' 

Rethinking the Petty 
Offense Doctrine 
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It is safe to say that 
the founders would be greatly 

&turbed by the modern trend in 
criminal procedure thatfiequently 

allows the government to 
determine who is entitled to a jury 

trial and who is not. 

Most Americans are under the impression that their Consti- 
tution guarantees them a right to a jury trial in criminal prosecu- 
tions. While it is true that there are two references in the 
Constitution to jury trials for "all  crime^"^ and "all criminal 
prosecutions,'"the Supreme Court has heldthat there is acategory 
of offenses that actually does not requirejury trials. Thecourthas 
dubbed the crimes that fall into this category "petty" offenses. 

There is little evidence to support the notion that the framers 
of the Constitution would have approved the Supreme Court's 
departure from the unequivocal provisions they carefully drafted. 
When Americadeclared independence from England, thejury trial 
was regarded as one of the most important safeguards against 
arbitrary andoppressivegovernment p~l ic ies .~  Itissafe tosay that 
the founders would be greatly disturbed by the modern trend in 
criminal procedure that frequently allows the government to 
determine who is entitled to a jury &a1 and who is not. Today, 
federal and state officials routinely deny jury trials to individuals 
who request them. Yet, in instances where the. government is 
required by law to allow jury trials, many of t hde  same govern- 
ment officials suddenly express a preference for juries when 
pdcula r  criminal defendants express a desire to be hied by a 
judge.' In fact, state and federal officials argue that they should 
have the power to veto thejury hid waivers of criminal defendants 
whenever it suits the government's  purpose^.^ Because that veto 
power has beellgenerally upheld by the courts, the government 
can, and often &s, impose jury trials on individual+ho request 
bench trials and bench trials upon individuals whoirequest jury 
trials. The Supreme Court has sanctioned such powers in unprin- 
cipled rulings that ignore the plain language of the Con~titution.~ 

This article will critique the Supreme Court's   lings with 
respect to the petty offense doctrine. The article presents anumber 
of arguments to show that the petty offense doctrine is an unjusti- 
fied departure from both the letter and underlying philosophy of 
the Constitution. The article maintains that any person accusedof 
any crime has a constitutional right to ajury trial or the correlative 
right to forego a jury trial in favor of a bench triaL8 An important 
social function of the jury trial guarantee is also discussed and 
analyzed. The article concludes with additional arguments that 
urge the Supreme Court to abandon its dubious Sixth Amendment 
precedents in favor of a more principled jurisprudence. 

Timothy Lynch istheAssistantDirectorofthe CenterforConstiturional 
Studies of  the Cato Institute in Warhington, D.C.. 
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The Supreme Court's Petty Offense Doctrine: An Overview 
In order to understand the Supreme Cout's Sixth Amend- 

ment rulings with respect to the Jury Trial Clause and the peny 
offense doctrine, it is necessary to review the history of the legal 
relationship between individuals and the federal government and 
individuals and their respective state governments. An early 
Supreme Court case, Barron v. Ciry of Baltimore? held that the 
guarantees in the Bill of Rights - free speech, jury trials, double 
jeopardy, search warrant requirements, and so forth - were 
intended to constrain only the federal government. In effect, the 
Court rejected the notion that the first eight amendments limited 
the powers of state governments. 

The Court's unanimous decision in Barron established an 
important principle of federalism that seemed perfectly consistent 
with the text, history, and structure of the Constitution. The state 
delegates who drafted and ratified the federal constitution had 
agreed to surrender certain limited powers to acentral government 
on the understanding that they had secured for themselves wide 
latitude w n i t  came to structuring the powers of their own state 
governmeg. dthough the federal constitutid guamn.I1 each 
state a "republican formof g~vernment,"'~the pkople in the states 
were free to design that form according totbe broad principles that 
were set forth in the Declaration of Independence. That is. the 
people of each state could organize their state govemments upon 
such principles as seemed most likely "to effect their safety and 
happiness."" 

The Civ@ War significantly altered the federalist structure 
that had been in place for nearly a century. With the ratification of 
the Thirteenth, Fourteenth, and Fifteenth Amendments, state laws 
suddenly had to meet new federal standards. No state, according 
to the Fourteenth Amendment, could enforce any law that 
"abridge[d] the privileges or immunities" of any citizen of the 
United States nor could any state "deprive any person of life, 
liberty, or property without due process of law; nor deny to any 
person within its jurisdiction the equal protection of [its] laws."" 
While it was clear that the amendments were intended to curb 
certain state policies - particularly the Jim Crow laws - the 
precise impact upon state autonomy was less clear. 

Some politicians, lawyers, and Supreme Court justices be- 
lieved the Fourteenth Amendment sheltered a full range of rights, 
liberties, and privileges - not the least of which were those set 
forth in the Bill of Rights - from state government encroach- 
ment." But they were opposed by other politicians, lawyers, and 
Supreme Courtjustices who believed that the Amendment had a 
much more limited impact upon "states'  right^."'^ Over the years, 
the Supreme Court has charted a middle coursebetween those who 
advocated the "total incorporation" of the Bill of Rights into the 
broad guarantees of the Fourteenth Amendment and those who 
maintained that few, if any, of those rights could limit the powers 

of state govemments. The Supreme Court's "selective incorpora- 
tion" theory consideredvarious incorporation claims on acase-by- 
case basis. Under that approach. the Court declared certain 
provisions of the Bill of Rights to be applicable to state govem- 
ments through the Due Process Clause of the Fourteenth Amend- 
ment. 

The Supremecourt's interpretive approach to theFourteenth 
Amendment and the Bill of Rights has been controversial. Some 
have applauded the approach as prudent and judici~us.'~ Because 
the decisions declaring "incorporated rights" were issued so long 
after the time when the Fourteenth Amendment was actually 
supposed to take effect, others have criticized it as unnecessarily 
slow and even unprincipled.16 And forthose whoopposedthe very 
idea of "incorporated rights," any ruling declaring such rights 
applicable to the state governments was viewed as an illegitimate 
federal encroachment upon the jurisdiction of the states." 

The Jury Trial Clauses 
One indication of the importance with which the founders 

regarded the jluy trialguarantee is that it was one of the few rights 
mentioned in the original, unamended Constitution. Article 111, 
Section 2 provides in pertinent part: 

The Trial of all Crimes, except in Cases of Impeach- 
ment,shallbe by Jury; andsuchTrialshall beheldin the 
State where the said Crimesshall have been committed; 
but when not within any State, the Trial shall be at such 
Place or Places as the Congress may by Law have 
directed.'8 

The all encompassing language that was chosen by the framers 
may be another indication of how important the jury trial was 
regarded by early American lawyers and ~tatesmen.'~ Another 
explanation is possible, however. The right may have been 
broadly stated to blunt criticism from those who would oppose the 
formation of a new government. It should be remembered that 
while the Constitution is a hallowed document today, it was 
controversial when it was unveiled in 1787. The framers of the 
Constitutionwereexpectingadifficultratificationprocess, sothey 
may have been trying to help their own cause by anticipating and 
allaying the possiblefears of the citizenry over the maintenance of 
one of the most cherished rights of the period.z0 

So universal was the support for this right that those who 
opposed the ratification of the Constitution, the so-called Anti- 
Federalists, criticized the jury trial provision of Article 111 only 
because it did not go far enough. But because of the comprehen- 
sive language of that provision, the Anti-Federalists could only 
criticize the provision for what it did not say. Two of the most 
common objections were that the provision would allow the 
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