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I. InTRODUCTION

If Professor Hans-Hermann Hoppe’s books and articles would
come already-underlined and highlighted, it would save readers a
lot of time. Or at least each book should come with a free pen
attached. For when I follow my usual habit of underlining, circling,
checking, starring, or highlighting important insights in the books I
read, I find that my copies of Hoppe’s books start to look as if a
two-year-old with a crayon had gotten hold of them.

In 1989 Hoppe published A Theory of Socialism and Capitalism,’
arguably the most important book of the decade, if only for the
revolutionary “argumentation ethic” defense of individual rights
presented in Chapter 7, “The Ethical Justification of Capitalism
and Why Socialism Is Morally Indefensible.” Over the past few
years, Hoppe has produced a significant assortment of articles
elaborating on his argumentation ethic and the epistemology that
underlies it, as well as on his impressive economic writings. His
new book, The Economics and Ethics of Private Property? is a col-
lection of almost all of these related writings (not counting a large
number of writings published previously in German). This may

1. Hans-HerManN HorPe, A THEORY OF SociaLism aND CarrraLism: EcoNowmics,
Pouvrtics, aNnp ETrics (1989).

2. Hans-HermanN Hoprpe, THeE EcoNomics aAND ETHics OF PRIVATE PROPERTY:
Stubies N PoriTicar Economy anD PriLosopry (1993) [hereinafter EcoNoMICS AND
Etsics]. Both this book and Hoppe’s A Theory of Socialism and Capitalism are published
by Kluwer Academic Publishers for the Ludwig von Mises Institute of Auburn University.
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come as a disappointment to some, who, like me, were expecting a
new treatise, building upon the prior one. The book is significant,
nonetheless, for its drawing together of material previously pub-
lished in such varied sources as Liberty magazine, the Journal of
Libertarian Studies, the Review of Austrian Economics, Ratio, and
others, and for, especially, its content.

II. CrirTicisms

A few criticisms of the bock can be made. The book, which is a
collection of previously published articles, is nowhere described as
such, which may lead some potential buyers to expect a new trea-
tise or at least all-new material. An introduction or subtitle should
have alerted the reader to the fact that the book consists of re-
printed articles. (Much of Chapter 8, “From the Economics of
Laissez-Faire to the Ethics of Libertarianism,” previously pub-
lished in Man, Economy, and Liberty: Essays in Honor of Murray
N. Rothbard,? also appeared in Chapter 7 of A Theory of Socialism
and Capitalism.) Besides a threadbare preface, the book contains
no introduction or foreword explaining the history of Hoppe’s
ideas or publications; there is nothing explaining the reception of
Hoppe’s 1989 book by libertarian or other scholars, nor anything
putting the significance of the ideas in context.

Page 253, at the end of the book just before the Name Index and
entitled only “References,” contains a poorly edited list of articles
and book chapters. These are not really “references,” but actually
the first places in which the chapters in The Economics and Ethics
of Private Property were published.

Because the chapters in the book were published separately as
independent articles, there is some overlap between them, and thus
some redundancy. A few times the text of several paragraphs in
one article is reproduced verbatim in another article. For example,
three nearly identical discussions of the ways of acquiring wealth
appear in Chapters 2,* 3,° and 4,° and multiple presentations of

3. ManN, EconoMy, AND LIBERTY: Essays IN HONOR OF MURRAY N. ROTHBARD
(Walter Block et al. eds., 1988).

4. Economics AND ETHics 40.
5. Id. at 66.
6. Id. at 100.
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Hoppe’s argumentation ethic appear in Chapters 8,7 9,8 10,° 11,1°
and in all four Parts of the Appendix.}' Perhaps Hoppe feels that
hitting readers over the head with the same argument will eventu-
ally convince them. Perhaps he is correct, for the arguments do
grow on the reader.

There are a couple of things that should have been included in
the volume. One is an important article of Hoppe’s often cited by
Hoppe himself, “In Defense of Extreme Rationalism,” published
in the Review of Austrian Economics.'> Additionally, in the “Ap-
pendix: Four Critical Replies” section, Hoppe’s responses to vari-
ous criticisms, published in Liberty and the Austrian Economics
Newsletter, are reprinted. However, the initial criticisms them-
selves (by David Osterfeld, Leland Yeager, David Gordon, Tibor
Machan, David Conway, Loren Lomasky, and others) to which
Hoppe is responding are not published.’® This is unfortunate, be-
cause these criticisms are interesting and enlightening, and also
make Hoppe’s response to them more comprehensible.

Many of Hoppe’s citations are to articles and books published in
the German language; it would have been helpful for an English-
language translation of each article and book title to have accom-
panied the citation, as well a citation to an English translation of
the work cited, when available. Many U.S. readers will not know
what “Moralbewusstsein und communikatives Hindeln” (“moral

7. Id. at 180-86.

8. Economics aND ETHics 198-99.

9. Id. at 204-07.

10. Id. at 228-30.

11. Id. at 237-38, 241-42, 247-48, 249-52.

12. Hans-Hermann Hoppe, In Defense of Extreme Rationalism: Thoughts on Donald
McCloskey’s The Rhetoric of Economics, 3 THE REVIEw OF AUSTRIAN Econowmics 179
(1989). This journal is published by Kluwer Academic Publishers for the Ludwig von
Mises Institute. See supra note 2 for further information.

13. Hoppe’s article in Liberty, The Ultimate Justification of the Private Property Ethic,
LiBERTY, Sept. 1988, at 20, was the subject of the symposium, Hans-Hermann Hoppe’s
Argumentation Ethics: Breakthrough or Buncombe?, L1BERTY, Nov. 1988, at 44, which
also contained Hoppe’s reply, Utilitarians and Randians vs. Reason, LIBERTY, Nov. 1988, at
53. Articles published in the Austrian Economics Newsletter by or about Hoppe include
David Osterfeld, Comment on Hoppe, Sheldon L. Richman, Comment on Osterfeld, and
Hans-Hermann Hoppe, Demonstrated Preference and Private Property: A Reply to Profes-
sor Osterfeld, AusTRiaAN Economics NEWSLETTER, Spring/Summer 1988, at 9, 10. See
also David Conway’s book review of Hoppe’s A Theory of Socialism and Capitalism, and
Hoppe’s response, On the Indefensibility of Welfare Rights: A Comment on Conway, Aus-
TRIAN EcoNomics NEwWSLETTER, Winter/Spring 1990, at 11, 14.



1994] BOOK REVIEW 1423

consciousness and communicative action”)!* means and therefore
will not even know what this book by Jiirgen Habermas is about.'
Referring to page numbers in the German original of a work does
not help the reader locate the same text even if he does find an
English translation.

Additionally, although Hoppe is an excruciatingly analytical and
logical thinker, he does not always break his articles up into sub-
sections with numbered topic headings, with an accompanying ta-
ble of contents, which would be an aid to any reader, making the
structure of the thoughts presented in the article easier to see.

III. InpivibuaL RIGHTS
A. The Reception of Hoppe’s ldeas

In spite of its shortcomings, the book is nevertheless fascinating,
stimulating, provocative, and ground-breaking. In the September
1988 issue of Liberty, Hoppe published “The Ultimate Justification
of the Private Property Ethic.” This article gave rise to a sympo-

14. Econowmics anp EtHics 197 n.l.

15. Jurgen Habermas’s works, often in German, are cited frequently throughout the
book. Habermas’s work on “communicative action™ is crucial in Hoppe’s own “argumen-
tation ethic.” Habermas’s writings published in English, or English-language discussions of
Habermas’s works, include: KenneTH Baynes, THE NORMATIVE GROUNDS OF SOCIAL
Criricism: KANT, Rawrs, anp Hasermas 77-122 (1992); JANE BRAATEN, HABERMAS’S
CriticaL THEORY OF SOCIETY (1991); JURGEN HABERMAS, COMMUNICATION AND THE
EvorLution ofF Societry (Thomas McCarthy trans. 1979) (1976); JURGEN HABERMAS,
KNOWLEDGE aND Human INTErREsTS (Jeremy Shapiro trans. 1971) (1968); JURGEN
HaserMas, LegitiMation Crisis (Thomas McCarthy trans. 1975); JURGEN HABERMAS,
Moratr Consciousness aNp ComMUNICATIVE AcTioN (Christian Lenhardt & Shierry
Weber Nicholsen trans. 1990) (1983) (containing English translation of work originally
published in German as “Moralbewusstsein und communikatives Handeln”); JURGEN
HaBerMAs, THE PHILOSOPHICAL Discourst oF MobDernITY (Fredrick Lawrence trans.
1987) (1985); JurgenN HaBerMas, THEORY AND PracticE (John Viertel trans. 1973)
(1971); JurGeEN HaBeERMAS, THE THEORY OF COMMUNICATIVE ACTION (Thomas McCar-
thy trans. 1984 & 1987) (two volumes); THomas McCarTHY, THE CriTiCAL THEORY OF
JurGeN HaBermas (1981); THoMas McCarTHY, IDEALS AND ILLUSIONS: ON RECON-
STRUCTION AND DECONSTRUCTION IN CONTEMPORARY CRITICAL THEORY (1991); M. Pu-
sey, HaBermas: CriticaL DEBaTES (John B. Thompson & David Held eds. 1982); M.
Pusey, JUrRGEN HAaBERMAS (1986); M. Pusey, HABERMAS AND MobpERrNITY (Richard J.
Bernstein ed., 1985); Davip M. Rasmussen, JURGEN HaBERMAS ON SocIETY AND PoLr-
Tics: A Reaper (Steven Seidman ed., 1989); Davip M. RasmusseN, READING
Habsermas (1990); STeven WaITE, THE RECENT WORK OF JURGEN HABERMAS (1988);
Gary C. Leedes, The Discourse Ethics Alternative to Rust v. Sullivan, 26 U. Ricn. L. Rev.
87, 108-11 (1991); Lawrence B. Solum, Freedom of Communicative Action: A Theory of
the First Amendment Freedom of Speech, 83 Nw. U. L. Rev. 54, 86-106 (1989).
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sium, “Breakthrough or Buncombe?”, published in the November
1988 issue of Liberty, containing the critical comments of ten com-
mentators, including Murray Rothbard, Tibor Machan, David
Friedman, Leland Yeager, David Gordon, David Ramsay Steele,
and others.®

Amarzingly, almost all of these libertarian commentators were
unimpressed by, if not downright hostile to, Hoppe’s argument.
Only Professor Murray N. Rothbard gave Hoppe’s thesis whole-
hearted endorsement and recognized its validity and significance:

In a dazzling breakthrough for political philosophy in general and for
libertarianism in particular, he has managed to transcend the famous
is/ought, fact/value dichotomy that has plagued philosophy since the
days of the scholastics, and that had brought modern libertarianism
into a tiresome deadlock. Not only that: Hans Hoppe has managed
to establish the case for anarcho-capitalist-Lockean rights in an un-
precedentedly hard-core manner, one that makes my own natural
law/natural rights position seem almost wimpy in comparison.!’

(Is Rothbard admitting his natural rights theory is deficient? Or
can an argument be (almost) “wimpy” and yet still convincingly
justify a normative theory?)

Why Hoppe’s ideas, which are such an important advance in
political and libertarian thought, have failed to cause more excite-
ment or gain more adherents than they have is baffling, but the
best solution to this is the publication of further elaborations and
defenses contained in Hoppe’s newest book. The book is divided
into two parts, “Economics” and “Philosophy.” Because Part Two:
Philosophy, contains Hoppe’s most important ideas—his defense
of individual rights—I will discuss this part first. The six chapters
(Chapter 6 through 11) in Part Two plus the “Four Critical Re-
plies” in the Appendix present Hoppe’s argumentation cthic and
its underlying epistemology—oiten repeatedly and redundantly,
because the chapters were first published as independent papers
and little editing, except in Chapter 6, has been done to integrate
them or to delete redundancies.

16. See supra note 13 (listing articles surrounding symposium).
17. Murray N. Rothbard, Beyond Is and Ought, LIBERTY, Nov. 1988, at 44.
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B. Argumentation Ethic

Hoppe’s astounding “argumentation ethics” theory, briefly
stated, starts by noting that all truths, including ethics and norma-
tive statements, must be discoverable through the process of argu-
mentation. This “a priori of communication and argumentation” is
undeniable, as one would have to contradict oneself in using argu-
ment to deny this.?®* Therefore, whatever facts or norms are postu-
lated while engaging in argumentation cannot be contradicted by
any proposed fact or norms.” “{I]n analyzing any actual norm pro-
posal [reason’s] task is merely confined to analyzing whether or not
it is logically consistent with the very ethics which the proponent
must presuppose as valid insofar as he is able to make his proposal
at all.”?°

In argumentation, the validity of certain implications cannot be
disputed. For example, the universalization principle, as formu-
lated in the Golden Rule of ethics or in the Kantian Categorical
Imperative, states

that only those norms can be justified that can be formulated as gen-
eral principles which without exception are valid for everyone. In-
deed, as it is implied in argumentation that everyone who can
understand an argument must in principle be able to be convinced by
it simply because of its argumentative force, the universalization
principle of ethics can now be understood and explained in the wider
a priori of communication and argumentation.?!

In other words, anyone who argues accepts the validity of the
universalization principle implicitly.

“{T}he universalization principle only provides one with a purely
formal criterion for morality. . . . However, there are other positive
norms implied in argumentation apart from” this principle.”* First
Hoppe points out three interrelated facts: “First, that argumenta-
tion is not only a cognitive but a practical affair. Second, that argu-
mentation, as a form of action, implies the use of the scarce

18. Hoppe dedicates the volume to Murray N. Rothbard, stating that “words cannot
express my personal gratitude.” Econowmics anDp ETHics xi. Of course (I point out in
jest), by using words to express his personal gratitude Hoppe contradicts himself by stating
that words cannot express his gratitude.

19. Id. at 180-81.

20. Id. at 181.

21. Id. at 182.

22. Economics anD EtHics 182 (emphasis added).
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resource of one’s body. And third, that argumentation is a conflict-
free way of interacting.”??

Therefore, anyone engaging in argumentation (or, indeed, any
discourse at all, even with oneself) must accept the presupposed
right of self-ownership of all listeners and even potential listeners:
for otherwise the listener would not be able to consider freely and
accept or reject the proposed argument, which is undeniably a goal
of argumentation. “It is only as long as there is at least an implicit
recognition of each individual’s property right in his or her own
body that argumentation can take place.”** The libertarian nonag-
gression principle—“nobody has the right to uninvitedly aggress
against the body of any other person and thus delimit or restrict
anyone’s control over his own body”—is implied in the concept of
argumentative justification, because justifying means justifying
without having to rely on coercion.

The concomitant right to homestead private property is also pre-
supposed by anyone engaging in argumentation: since the use of
natural resources, i.e., property rights in land, food, water, etc., is
absolutely necessary for any listener to survive and be able to par-
ticipate in an argument, and since homesteading unowned property
is the only objective and conflict-free way to assign property rights,
all arguers must also presuppose the validity of the homesteading
of unowned property, the Lockean “mixing of labor” with scarce
resources, for otherwise argumentation could not occur.>®> And, of
course, the right to self-ownership plus the right to homestead are
the bases of laissez-faire capitalism.

C. Estoppel and Directions for Further Inquiry

Professor Hoppe’s discovery of such a rock-solid defense of indi-
vidual rights is a profoundly important achievement. Because so
many of Hoppe’s insights deserve further exploration and develop-
ment, one welcomes future writing by Hoppe and by others build-
ing upon his work.

23. Id.

24. Id. at 183.

25. Id. at 184-86. Hoppe makes it clear that, although he agrees with Locke’s theory
of homesteading by mixing one’s labor with resources, he believes the Lockean proviso—
Locke’s limitation that the right to homestead extends only when “enough and as good” is
left for others—is false. Id. at 246.
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For example, in my own article “Estoppel: A New Justification
for Individual Rights,”*® 1 draw on Hoppe’s work—especially his
application of the principle of universalizability to the activity of
argumentation—in making another argumentation-based or dis-
course-based defense of individual rights. Hoppe’s main argument
is that any person who argues must accept certain principles that
must be implicitly acknowledged by any person engaged in the ac-
tivity of arguing; and that any arguer presupposes the rights of self-
ownership and homesteading. In my estoppel theory I argue that
the existence of rights can be demonstrated by looking at the con-
sistency of the arguments made by a rights violator at the moment
when he is about to be punished for the rights violation.

Since what is important about rights is that they are (legiti-
mately) enforceable, if an alleged rights-violator is unable to mean-
ingfully object to his punishment or, indeed, if he implicitly
consents to his punishment, then this is enough to justify the exist-
ence of the rights claimed. And it is indeed true that if A initiates
violence against B, A is estopped, or prevented, from complaining
(i.e., objecting or withholding consent) if B retaliates or punishes
A. For A has admitted the validity of aggression, and it would be
inconsistent for him to object to his own punishment, which is, af-
ter all, “only” aggression.

By the same token, however, laws that attempt to enforce “posi-
tive” rights (such as the right to food or a job) or to prohibit nonag-
gressive behavior (such as expression, prostitution, the use of
drugs, or the offer to pay someone less than minimum wage) are
not legitimate. For here the state, in enforcing such laws against
nonaggressors, is itself an aggressor.?”” If the imprisoned, nonag-

26. N. Stephan Kinsella, Estoppel: A New Justification for Individual Rights, 17 REA-
sON PaPERs 61 (1992). Reason Papers, a “journal of interdisciplinary normative studies”
edited by Professor Tibor R. Machan, is published at the Department of Philosophy, Au-
burn University.

27. Professor Murray N. Rothbard has developed a useful classification or typology of
aggressive intervention. If an aggressor’s command or order involves only the commanded
individual himself—i.e., the aggressor restricts the individual’s use of his own property,
when exchange with someone else is not involved—this Rothbard calls autistic intervention.
If the aggressor compels an exchange between the individual and himself, or coerces a
“gift” from the individual subject, this may be called a binary intervention, since a hege-
monic relation is established between two people: the aggressor and the individual subject.
If the aggressor compels or prohibits an exchange between a pair of subjects, this is called
triangular intervention.
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gressive “criminal” asserts his right to be freed and his concomitant
right to use force against the aggressor-state to escape, the state
cannot deny this asserted right nor the legitimacy of the prisoner’s
(proposed) use of force against the state, since the state, by being
an aggressor, is estopped from denying the legitimacy of the use of
force. Since the prisoner has a right to be freed, of course the state
has no contrary “right” to imprison him. By this same logic, an
aggressive criminal has a right to not be disproportionately pun-
ished. For example, someone who steals an ink pen may not be
executed as punishment.?®

Examples of autistic intervention are murder or compulsory prohibition or enforcement
of a salute or speech. Taxation, conscription, slavery, and compulsory jury service are ex-
amples of binary intervention. Examples of triangular intervention are price controls, min-
imum wage laws, and licensing. MURRAY N. ROTHBARD, 2 MaN, ECONOMY, AND STATE:
A TreaTise oN Economic PrINcCIPLES 766-68 (1962). In Chapter 3, “Banking, Nation
States and International Politics: A Sociological Reconstruction of the Present Economic
Order,” Hoppe makes similar distinctions among aggressive actions in pointing out why
states with relatively more liberal internal economic policies are more successful in war
against states with relatively less internal liberalization:

The need for a productive economy that a warring state must have also explains why it
is that cereris paribus those states which have adjusted their internal redistributive
policies so as to decrease the importance of economic regulations relative to that of
taxation tend to outstrip their competitors in the arena of international politics. Regu-
lations through which states either compel or prohibit certain exchanges between two
or more private persons as well as taxation imply a non-productive and/or non-con-
tractual income expropriation and thus both damage homesteaders, producers or con-
tractors [i.e., those that cause wealth to come into existence]. However, while by no
means less destructive of productive output than taxation, regulations have the pecu-
liar characteristic of requiring the state’s control over economic resources in order to
become enforceable without simultaneously increasing the resources at its disposal. In
practice, this is to say that they require the state’s command over taxes, yet they pro-
duce no monetary income for the state (instead, they satisfy pure power lust, as when
A, for no material gain of his own, prohibits B and C from engaging in mutually bene-
ficial trade). On the other hand, taxation and a redistribution of tax revenue accord-
ing to the principle “from Peter to Paul,” increases the economic means at the
government’s disposal at least by its own “handling charge” for the act of redistribu-
tion. Since a policy of taxation, and taxation without regulation, yields a higher mone-
tary return to the state (and with this more resources expendable on the war effort!)
than a policy of regulation, and regulation with taxation, states must move in the di-
rection of a comparatively deregulated economy and a comparatively pure tax-state in
order to avoid international defeat. . . . A highly characteristic example of this connec-
tion between a policy of internal deregulation and increased external aggressiveness is
provided by the Reagan administration.

Econowmics anp Ethics 80-81 & n.23.

28. N. Stephan Kinsella, Estoppel: A New Justification for Individual Rights, 17 REa-
soN Papers 61, 69 (1992) (discussing proportional punishment). An expanded discussion
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It 1s hoped that others will also build upon or critique Hoppe’s
work. Murray Rothbard stated in the Liberty symposium that “[a]
future research program for Hoppe and other libertarian philoso-
phers would be (a) to see how far axiomatics can be extended into
other spheres of ethics, or (b) to see if and how this axiomatic
could be integrated into the standard natural law approach.”?®
Also of interest would be a systematic cataloguing of just what is a
priori axiomatic knowledge.*

Another tantalizing idea deserving further exploration is
Hoppe’s discussion of free will:

[O]ne must regard one’s knowledge and actions as uncaused. One
might hold this conception of “freedom” to be an illusion, and from
the point of view of a “scientist” with cognitive powers substantially
superior to any human intelligence, from the point of view of God,
for example, such a description may well be correct—but we are not
God, and even if freedom is illusory from His standpoint, for we [sic]
human beings it is a necessary illusion.!

D. Remaining Questions—Rights of Fetuses, Babies, and
Defective Humans

Hoppe establishes the foundation for individual rights, but takes
it no further. One almost salivates at the prospect of Hoppe writ-
ing more on this, answering the questions of exactly how to apply
the rights of self-ownership and homesteading to the hard cases,
such as fetuses, babies, children, and retarded people (who, after
all, cannot argue). Hoppe deals only suggestively or obliquely with
this problem: the question of what is just or unjust “does not arise
vis-a-vis a stone or fish, because they are incapable of engaging in
such exchanges and of producing validity-claiming propositions.”*?

of the estoppel theory will be presented in my work-in-progress, EstoppEL: A THEORY OF
RiGHTS.

29. Murray N. Rothbard, Beyond Is and Ought, L1BERTY, Nov. 1988, at 44, 45.

30. Although Hoppe demonstrates the a priori character of several concepts, he
neither systematically nor exhaustively catalogues them. See infra Part IV for a discussion
of Hoppe’s a priori concepts.

31. Econowmics anp EtHics 169. For an interesting discussion of neuropsychologist
Roger W. Sperry’s writing on the subject of free will, determinism, and causality, see
Charles Ripley, Sperry’s Concept of Consciousness, 27 INQUIRY 399 (1990); see also Leo-
NARD PEIKOFF, OBJecTivism: THE PHILosOPHY OF AYN RanD 69-72 (1991) (discussing
Ayn Rand’s theory of volition and its relation to causality).

32. Econowmics aND EThics 205.

























































