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Thus, if A permanently damages B’s arm, B may be entitled to
damage both of A’s arms or even all of A’s limbs.*

Alternatively, a victim is entitled to take by force a certain
amount or portion of the aggressor’s property if this type of re-
sponse to aggression would better satisfy the victim or if the victim
prefers this remedy for any reason at all, including greed, malice,
or sadism—the victim’s motivation is not the aggressor’s rightful
concern. Of course, a mixture would be permissible as well. A
woman might, in response to being raped by a man, seize all of the
ravisher’s $10,000 estate and have him publicly beaten and en-
slaved for some number of years until his forced labor earns her
$100,000 more-—assuming that this overall level of punishment is
roughly equivalent to the rape.

Along the same lines, a property aggressor, such as a thief,
may be dealt with any number of ways. The victim may satisfy
himself solely out of the aggressor’s property, if this is possible, or
through corporal punishment of the aggressor, if this better satis-
fies the victim—as discussed in further detail below. In short, any
rights or combinations of rights of an aggressor may be ignored by
a victim in punishing the aggressor—implying that the aggressor
actually does not have these purported “rights”—as long as gen-
eral bounds of proportionality are considered.

C. Enhancing Punishiment Due to Other Factors

Other factors may be considered that increase the amount of
punishment that may be inflicted on the aggressor over and above
the type of damage initially inflicted by the aggressor. As ex-
plained above with regard to rape, aggression against an innocent,
peaceful person may cause more psychic damage to the victim

automobile collision, see the sections on causation and causal defenses, respectively,
in RICHARD A. EPSTEIN, A THEORY OF STRICT LIABILITY: TOWARD A REFOR-
MATION OF TORT LAW 15-49 (Cato Institute 1980) [hereinafter EPSTEIN, A THEORY
OF STRICT LIABILITY]; Richard A. Epstein, Defenses and Subsequent Pleas in a Sys-
tem of Strict Liability, 3 J. LEGAL STUD. 165, 174-85 (1974). Further, if the aggressor
A were seriously to maintain that force against A and force against B were wholly
incommensurable, he could never meaningfully object to being punished—for to
object to punishment, 4 must maintain that such force is unjust and that some level
and type of force could be justly used to prevent his punishment. But this implies at
least some commensurability. If A really maintains incommensurability, B may take
him at his word and posit that B’s punishment of A justifies no retaliatory force on
A’s part—which means that A is not effectively claiming that he has a right to not be
punished because rights are legitimately enforceable.

60. Just how much greater the punishment may be than the original aggression, and
how this is determined, is discussed in further detail infra Part IV.G.
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than would an equivalent action against the aggressor. Also, as
Rothbard explains, a criminal, such as thief A, has not only stolen
something from victim B, but he has “also put B into a state of fear
and uncertainty, of uncertainty as to the extent that B’s depriva-
tion would go. But the penalty levied on A is fixed and certain in
advance, thus putting A in far better shape than was his original
victim.”® The criminal has also imposed other damages, such as
interest, and even general costs of crime prevention—for who can
such costs be blamed on and recouped from if not criminals when
they are caught? As Kant pointed out, “whoever steals anything
makes the property of all insecure.”

General bounds of proportionality are also satisfied when the
consequences and potential consequences to the victim that are
caused by the aggression are taken into account. Thus, some
crimes may be punished capitally if their consequences are serious
enough—for example, stealing a man’s horse when his survival de-
pends on it, which was capitally punished in the frontier West for
the same reason.”

D. Graduated Scale of Punishment

Some would object to the use of the severe penalty of capital
punishment for crimes other than the most serious or heinous, such
as murder, mass-murder, or genocide. Many thus favor a scale of
punishment having more severe punishments for the most serious
crimes with capital 4punishment reserved for murderers or serial-
killers and the like.” Perhaps it is felt that a mass murderer, serial

61. ROTHBARD, ETHICS, supra note 6, at 85, 88. The chapter entitled “Punish-
ment and Proportionality” appeared in substantially the same form as Punishment
and Proportionality, in ASSESSING THE CRIMINAL, supra note 4, at 259-70; see also
Murray N. Rothbard, King on Punishment: A Comment, 4 7. LIBERTARIAN STtup
167 (1980) (commenting on King, supra note 3. Rotht;ard, who died in Januar);

1995, was one Of thc most lllﬂuentlal and plodu('uVe lbe t } phﬂOSOpheIS and
1

62. IMMANUEL KANT, THE PHILOSOPHY OF LAw 197 (W. Hasti trans., 1887).

63. See People v. Borja, 22 Cal. Rptr. 2d 307, 309 (Ct. App. 1993), superseded by
860 P.2d 1182, 24 Cal. Rptr. 2d 236 (1993); Guido v. Koopman, 1 Cal. App. 4th 837,
842, 2 Cal. Rptr. 2d 437, 439 (Ct. App. 1991) (discussing the critical importance of
horses for transportation and survival in the old West). This brings to mind the re-
ported exchange “many years ago between the Chief Justice of Texas and an Illinois
lawyer visiting that state. ‘Why is it,” the visiting lawyer asked, ‘that you routinely
hang horse thieves in Texas but oftentimes let murderers go free?” ‘Because,’ re-
plied the Chief Justice, ‘there never was a horse that needed stealing!’” People v.
Skiles, 450 N.E.2d 1212, 1220 (1Il. App. Ct. 1983).

64. See, e.g., Letter from Ayn Rand to John Haspers (Apr. 29, 1961), in LETTERS
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killer, child killer, or cop killer should be punished more harshly
than a more typical murderer of one adult and that if capital pun-
ishment is “wasted” on more mundane murderers or criminals,
there will be nothing more severe left to impose on the really bad
guys; there will be no deterrent effect left to deter extra acts of ag-
gression committed by those who have already placed themselves
in the category of deserving the death penalty. Of course, even if
such a scale with gradations of punishment would provide a
“better” deterrent effect, this does not mean that one does not
have the right to punish a given criminal in a certain way. Such
utilitarian reasoning is beside the point. If we had to save the
more severe punishments for, say, mass murderers, this in effect
incorrectly attributes a right to life to other murderers who simply
do not have such a right.

Also, it should be realized that punishment of murderers is
always an imperfect remedy since the victim remains murdered, so
that whether the murderer remains underpunished even after be-
ing executed—Ilike a regular murderer—or very underpunished—
like a mass murderer—this is an unfortunate but simply irrelevant
and inescapable fact. Furthermore, punishment actually can be
made more and more severe, practically without limit, for greater
and greater crimes. Death after torture is worse punishment than
mere death, and a longer period or greater amount of physical pain
being inflicted is more severe punishment than a shorter period or
lesser amount. The severity of punishment can be varied, then, by
varying the length of imprisonment, by inflicting more or less
physical pain, and by many other methods. For example, for
prison inmates, the severity of punishment can be adjusted by

varying the size of the prison cell, temperature, and quality of
food.

E. Property Crimes

Aggression can also take the form of a property crime. For
example, where A has stolen $10,000 from B, B is entitled to re-
coup $10,000 of A’s property. However, the recapture of $10,000
is not punishment of A but merely the recapture by B of his own

OF AYN RAND, at 544, 559 (Michael S. Berliner ed., 1995) (arguing for “a propor-
tionately scaled series of punishments,” and that “the punishment deserved by
armed robbery would depend on its place in the scale which begins with the lightest
misdemeanor and ends with murder”).

65. See Posner, supra note 58, at 1212 (discussing different ways to vary the se-
verity of punishment).
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property. B then has the right to take another $10,000 of A’s
property, or even a higher amount if the $10,000 stolen from B was
worth much more to B than to A—for example, if A has a higher
time preference or less significant plans to use the money than B,
which is likely, or if A has more money than B, which is unlikely.*
This amount may also be enhanced to take into account other
damages, such as interest, general costs of crime prevention, and
compensation for putting the victim into a state of fear and uncer-
tainty.” It may also be enhanced to account for the uncertainty as
to what the exact amount of retaliation or restitution ought to be,
as this uncertainty is A’s fault, not B’s. Alternatively, at the vic-
tim’s option, corporal punishment may be administered by B in-
stead of taking back his own $10,000—indeed, this may be the only
option where the thief is penniless or the stolen property is spent
or destroyed.

F. Why Assault and Threats Are Aggression

This method of analyzing whether a proposed punishment is
proper also makes it clear just why the threat of violence or assault
is properly treated as an aggressive crime. Assault is defined as
putting someone in fear of receiving a battery—physical beat-

66. However, where the thief is poorer than the victim, as is usually the case, this
does not mean that the victim is not entitled to recoup the entire $10,000. For ex-
ample, if the $10,000 stolen is only 1% of the victim’s estate and the thief’s estate is
only $10,000 total—after the victim has retaken his own $10,000 from the thief—it is
not the case that the victim is limited to 1% of $10,000—$100. Because it is the thief
who caused the harm, the victim should have the option of selecting the higher of (a)
the amount that was stolen, or (b) a higher amount that is equivalent in terms of
damage done. For further suggestions along these lines, such as Stephen Schafer’s
view that punishment “‘should . .. be equaily burdensome and just for all criminals,
irrespective of their means, whether they be millionaires or labourers,” see Randy
E. Barnett, Restitution: A New Paradigm of Criminal Justice, in ASSESSING THE
CRIMINAL, supra note 4, at 349, 363-64 (quoting STEPHEN SCHAFER, COMPENSATION
AND RESTITUTION TO VICTIMS OF CRIME 127 (2d ed. 1970)).

Further, suppose that 4, the victim, was about to use the $10,000 to save his
own or another’s life: for example, as a ransom for his daughter’s kidnapper or to
pay for a medical procedure to save his daughter’s life. Theft of the $10,000 from a
sufficiently poor person, or at a crucial time, could very well lead to death—the kid-
napper murders the daughter because he was not paid. In this case it is very possible
that execution of the thief could be justified since the consequences of this theft were
even more severe than normal, especially in the case where the thief was aware of
the potentially life-endangering consequences of the theft. For the principle that a
criminal or tortfeasor “takes his victim as he finds him,” see infra note 73 and ac-
companying text.

67. See supra note 61 and accompanying text.

X
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ing.” Suppose A assaults B, such as by pointing a gun at him or
threatening to beat him. Clearly B is entitled to do to A what A
has done to B—A is estopped from objecting to the propriety of
being threatened or assauited. But what does this mean? To as-
sault is to manifest an intent to cause harm and to apprise B of this
so that he believes A will inflict this harm—otherwise it is some-
thing like a joke or acting, and B is not actually in apprehension of
being coerced. Now A was able to actually put B in a state of
fear—of receiving a battery—by threatening B. But because of the
nature of assault, the only way B can really make A fear a retalia-
tory act by B is if B really means it and is able to convince A of this
fact. Thus, B must actually be—or be capable of being—willing to
carry out the threatened coercion of A, not just mouth the words,
otherwise A will know B is merely engaged in idle threats, merely
bluffing. Indeed, B can legitimately go forward with the threat-
ened action if only to make A believe it. Although A need not ac-
tually use force to assault B, because of the nature of retaliation,
there is simply no way for B to assault A in return without actually
having the right to use force against A. Because the very situation
is caused by A’s action, he is estopPed from objecting to the ne-
cessity of B using force against him.’

68. See Mason v. Cohn, 438 N.Y.S.2d 462, 464 (N.Y. Sup. Ct. 1981) (defining as-
sautt); BLACK’S LAwW DICTIONARY 114 (6th ed. 1990) (defining assault). The Louisi-
ana Criminal Code defines assault as “an attempt to commit a battery, or the inten-
tional placing of another in reasonable apprehension of receiving a battery.” LA.
REV. STAT. ANN. § 14:36 (West 1986). A battery is defined as “the intentional use of
force or violence upon the person of another; or the intentional administration of a
poison or other noxious liquid or substance to another.” Id. § 14:33. Assault can
thus also include an attempted battery, which need not put the victim in a state of
apprehension of receiving a battery—for example, the victim may be asleep and be
unaware that another has just swung a club at his head, but missed. This second
definition of assault is ignored for our present purposes.

69. Recently, the propriety of classifying fraud as a rights-violation under liber-
tarianism’s fundamental principles has come under attack. See James W. Child, Can
Libertarianism Sustain a Fraud Standard?, 104 ETHICS 722 (1994). Child is incorrect
and, in consonance with the principles developed herein, fraud is indeed a species of
theft, although treatment of this topic involves contract law, detailed discussion of
which is beyond the scope of this paper. In brief, if property rights are seen as rights
to tangible—f%’xﬁ\séance, corporeal—property external to one’s body, then one has a
right to relinquish ownership over selected pieces of property. If such a release of
ownership of a first item of property is made conditional upon a transfer by another
of a second item, as is the case in an exchange or sale, then if the second transfer
does not occur as promised—for example, if because of fraud by the second party the
second item is not as promised or is not delivered as promised—then the ownership
of the first item does not transfer, and failure to return the property is tantamount to
theft. Moreover, the second party’s very taking of possession of the first item is tan-
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G. The Burden of Proof

As seen in the preceding discussion, the victim of a violent
crime has the right to select different mixtures and types of pun-
ishments. The actual extent or severity of punishment that may be
permissibly inflicted, consistent with principles of proportionality
and the burden of proof in this regard, is discussed in this section.

Theories of punishment are concerned with justifying punish-
ment, with offering decent people who are reluctant to act im-
morally a reason why they may punish others. This is useful, of
course, for offering moral people guidance and assurance that they
may properly deal with those who seek to harm them. We have es-
tablished so far a prima facie case for the right to proportionately
punish an aggressor in response to acts of violence, actions which
invade the borders of others’ bodies or legitimately acquired prop-
erty. Once this burden is carried, however, it is just to place the
burden of proof on the aggressor to show why a proposed punish-
ment of him is disproportionate or otherwise unjustified. The jus-
tice of this point is again implied by the logic of estoppel. The ag-
gressor was not put in the position of justifying how much force he
could use against the victim before he used such force; similarly,
the victim should not be put in the position of justifying how much
force is the appropriate level of retaliatory force to use against the
aggressor before retaliating.

As pointed out above, because it is the aggressor who has put
the victim into a situation where the victim has a limited variety
and range of remedies, the aggressor is estopped from complaining
if the victim uses a type of force against the aggressor that is dif-
ferent from the aggressor’s use of force. The burden of proof and
argument is therefore on the aggressor to show why any proposed,
creative punishment is not justified by the aggressor’s aggression.
Otherwise, an additional burden is being placed on the victim in
addition to the harm already done him. If the victim wants to
avoid shouldering this additional burden, the aggressor is estopped
from objecting because it was the aggressor who placed the victim
in the position of having the burden in the first place. If there is a
gray area, the aggressor ought not be allowed to throw his hands
up in mock perplexity and escape liability; rather, the line ought to
come down on the side of the gray that most favors the victim un-

tamount to theft since permission to take such possession may also be presumed to

be conditional upon certain facts, such as that the second party is not defrauding the
first.
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less the aggressor can further narrow the gray area with convincing
theories and arguments, for the aggressor is the one who brings the
gray into existence.

This is similar to the issue of proportionality itself. Although
proportionality or reciprocity is a requirement in general, if a
prima facie case for punishment can be established—as it can be
whenever force is initiated—the burden of proof lies with the ag-
gressor to demonstrate that any proposed use of force, even in-
cluding execution, mutilation, or enslavement, exceeds bounds of
proportionality. As mentioned above, in practice there are several
clear areas: murder justifies execution; minor, nonarmed, nonvio-
lent theft does not.”” Exceeding known appropriate levels of re-
taliation makes the retaliator an aggressor to the extent of the ex-
cess amount of force used. But there are indeed gray areas in
which it is difficult, if not impossible, to precisely delimit the exact
amount of maximum permissible punishment. However, this un-
certain situation, this grayness, is caused by the aggressor. The
victim is placed in a quandary and might underpunish, or underu-
tilize his right to punish, if he has to justify how much force he can
use. Or he might have to expend extra resources in terms of time
or money—for example, to hire a philosopher or lawyer to figure
out exactly how much punishment is warranted—which would im-
permissibly increase the total harm done to the victim.

It is indeed difficult to determine the bounds of proportional-
ity in many cases. But we do know one thing: force has been initi-
ated against the victim, and thus force, in general, may be used
against the victimizer. Other than for easy or established cases,
any ambiguity or doubt must be resolved in favor of the victim
unless the aggressor bears his burden of argument to explain wh
the proposed punishment exceeds his own initial aggression.”

70. See supra Part IV.A.

71. Many crimes would have established or generally accepted levels or at least
ranges of permissible punishment—for example, as worked out by a private justice
system of a free society or by specialists writing treatises on the subject. For further
discussion of the role of judges or other decentralized law-finding fora, and of legis-
latures, in the development of law, see N. Stephan Kinsella, Legislation and the Dis-
covery of Law in a Free Society, 11 J. LIBERTARIAN STUD. 132 (1995). No doubt liti-
gants in court or equivalent forums, especially the defendant, would hire lawyers to
present the best arguments possible in favor of punishment and its permissible
bounds. In a society that respects the general libertarian theory of rights and pun-
ishment developed herein, one could even expect lawyers to specialize in arguing
whether a defendant is estopped from asserting a particular defense, whether a given
defense is capable of being made universal or particular when the burden of proof
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Unless the maximum permissible level of retaliation is clearly es-
tablished or persuasively argued by the aggressor, there should be
no limitations on the victim’s right to retaliate. Further, suppose
the aggressor is not able to show why the victim may not execute
him, even for a nonkilling act of aggression, and thus the aggressor
is executed. If the aggressor’s heirs should later successfully show
that the type of aggression perpetrated by the aggressor did not, in
fact, warrant capital punishment, still the victim has committed no
aggression. To so hold would be to require victims to err on the
side of underpunishing in cases of doubt in order to avoid potential
liability in the future if it turns out that the aggressor could have
made a better defensive argument. For the fact that there is a
doubtful question is the aggressor’s fault, and if he does not re-
solve it—either because of laziness, incompetence, bad luck, or
tactics designed to make the victim unsure of how much he may
punish—the victim should not be further harmed by this fact,
which he would be if he were forced to take the risk that he might
underpunish when punishing in the gray area.

Thus, several factors may be taken into account in coming up
with an appropriate punishment. Suppose that an aggressor kid-
naps and cuts off the hand of the victim. The victim is clearly en-
titled to do the same to the aggressor. But if the victim wishes to
cut off the aggressor’s foot instead—for some reason—he is, prima
facie, entitled to do this. The victim would also be entitled to cut
off both of the aggressor’s hands unless the aggressor could explain
why this is a higher amount of coercion than his own.” Merely
cutting off one of the aggressor’s hands might actually not be as
extreme as was the aggressor’s own action. For example, the vic-
tim may have been a painter. Thus, the consequence of the ag-

for each side has been satisfied, and the like.

With regard to the concept of making a prima facie case and switching the
burden of proof from the plaintiff to the defendant, Richard Epstein has set forth a
promising theory of pleadings and presumptions whereby one party who wishes to
upset the initial balance must establish a prima facie case that may be countered by a
defense, which may be met with a second round of prima facie arguments, and so on.
See Richard A. Epstein, Pleading and Presumptions, 40 U. CHI. L. REV. 556 (1973).
For its application to the fields of torts and intentional harms, see EPSTEIN, A
THEORY OF STRICT LIABILITY, supra note 59; Epstein, Defenses and Subsequent Pleas
in a System of Strict Liability, supra note 59; and Epstein, Intentional Harms, supra
note 11.

72. Admittedly, it is difficult to know how this argument would proceed or even
what would qualify as a good argument. But such concerns are the aggressor’s worry,
not the victim’s. And there is an easy way to avoid being placed in this position: do not
initiate force against your fellow man.
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gressive violence might be that, in addition to endangering the
victim’s very life and causing pain, the victim suffers a huge
amount of mental and financial damage. It might take cutting off
all four of the aggressor’s limbs or even decapitating him to inflict
that much damage on him. We know that it is permissible to em-
ploy violence against an aggressor. How much? Let the aggressor
bear the burden of figuring this out.

As mentioned above with respect to rape, the victim may be
squeamish about violence itself and thus recoil at the idea of eye-
for-an-eye. If that is the victim’s nature, the victim should not be
penalized further by being forced to administer lex talionis. The
aggressor must take his victim as he finds him” and is estopped
from complaining because he placed the victim in the situation
where the victim’s special preferences can only be satisfied by a
nonreciprocal punishment. Thus, the victim may instead choose to
seize a certain portion of the aggressor’s property. The amount of
the award that is “equal” to the damage done is of course difficult
to determine, but, if nothing else, similar principles could be used
as are used in today’s tort and criminal justice system. If the
amount of damages is uncertain or seems “too high,” it must be re-
called that the aggressor himself originated this state of uncer-
tainty, and thus he cannot now be heard to complain about it.

Alternatively, a more objective damage award could be de-
termined by the victim bargaining away his right to inflict corporal
punishment against the aggressor in return for some or all of the
aggressor’s property. This might be an especially attractive—or
the least unattractive—alternative for a person victimized by a
very rich aggressor. The established award for chopping some-
one’s hand off might normally be, say, $1 million. However, this
would mean that a billionaire could commit such crimes with im-
punity. Under the estoppel view of punishment, the victim, in-
stead of taking $1 million of the aggressor’s money, could kidnap
the aggressor and threaten to exercise his right to, say, chop off
both of the aggressor’s arms, slowly, and with pain. A billionaire

73. This is an ancient principle of justice.
It is well settled in our jurisprudence that a defendant takes his victim as he
finds him and is responsible for all natural and probable consequences of
his tortious conduct. Where defendant’s negligent action aggravates a pre-
existing injury or condition, he must compensate the victim for the full ex-
tent of his aggravation.
American Motorist Ins. Co. v. American Rent-All, Inc.,, 579 So. 2d 429, 433 (La.
1991) (emphasis added) (citation omitted).
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may be willing to trade half, or even all, his wealth to escape this
punishment.

For poor aggressors, there is no property to take as restitution,
and the mere infliction of pain on the aggressor may not satisfy
some victims. They would be entitled to enslave the aggressor or
sell him into slavery or for medical testing to yield the best profit
possible.

V. CONCLUSION

The ways in which punishment can be administered are rich
and various, but all the typically-cited goals of punishment could
be accommodated under the view of punishment set forth above.
Criminals could be incapacitated and deterred, even rehabilitated,
perhaps, according to the victim’s choice. Restitution could be ob-
tained in a variety of ways, or, if the victim so chooses, retribution
or revenge. Though it is difficult to precisely determine the
boundaries of proportionality, justice requires that the aggressor
be held responsible for the dilemma he has created as well as for
the aggression he has committed.





