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resources in the climb much earlier, when they have reached an alti-
tude which appears acceptable to them for the purpose at hand.

Moreover, if it is a truism to say that life is change, then it is
equally clear that genuine understanding of social systems as they exist
in the real world requires explicit and detailed analysis of their behav-
ior in disequilibrium, the state. in which we observe them every day.
This point is especially plain to lawyers and judges, much of whose
daily work is concerned with continually seeking, within (or in spite of)
the bounds of codified law and stare decisis, necessarily small changes
in established legal rules and procedures. Over time, the slow accretion
of these marginal changes effects the evolutionary transformation of a
central part of the neoclassical economist’s exogenous “givens,” the in-
stitutional and organizational forms which constrain and direct impor-
tant aspects of social life.

But the past decade has seen the development of an alternative
approach to economic analysis which, by placing the dynamic charac-
ter of economic and social systems and the informational obstacles to
optimizing behavior within them at center stage, has made issues of

institutional structure and evolutionlendogenous to economic inquiry. .

This emerging “institutional” paradigm borrows from John R. Com-
mons its initial focus upon the smallest observable economic phenome-
- non, the individual transaction between parties cach hoping to realize
personal gain from the exchange.? Rejecting the neoclassical assump-
tion of strict optimizing behavior, institutional analysis instead extends
Adam Smith’s less confining postulate of 2 human propensity toward
exchange? to address the evolution of nonmarket institutional arrange-
ments to facilitate and organize exchange when markets fail to do so.
The institutional paradigm recognizes that combinations of well speci-
fied human and environmental factors may inhibit the free flow of in-
formation essential to the identification of efficient exchanges,
frustrating market transactions which might otherwise result in mutual
benefits to the participants. Thus, alternative institutional structures

2 An excellent discussion of this approsch o the organization of economic aciivity and its
debts to earlier work in this area is found in O. WILLIAMSON, MARKETS AND HIERARCHIES:
ANALYSIS AND ANTITRUST IMPLICATIONS 1-56 (1975). In addition to works cited below, central
insights into the relationship between information impactedness, external effects, and allocational
mechanisms are developed in K. ARROW, THE LIMITS OF OROGANIZATION (1974) and Arrow, T#e
Organization of Economic Activity: Issues Pertinent to the Choice of Markes Versus Nonmarket
Allocation, in PUBLIC EXPENDITURES AND POLICY ANALYSIS 59 (R. Heveman & J. Margolis eds.
1970). Relevant works of Commons himself are J. CoMMONS, INSTITUTIONAL EConoMICS (1934),
and J. COMMONS, LEGAL FOUNDATIONS OF CAPITALISM (1924} [hercinafter cited as J. CoMMONS,
LEGAL FOUNDATIONS]. '

.3 A. SMITH, THE WEALTH OF NATIONS 13 (E. Cannan ed. 1937) (originally published in
1776) ("(The division of labor] is the necessary, though very slow and gradual consequence of a
sertain propensity in human nature . . . the propensity to truck, barter, and exchange one thing
for another™). o

)
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bre developed within which economic gctivity can feasibly be orga
hized despite the inherent limitations of human decisionmakers and the
¥urther obstacles to completing efficient exchanges arising within envi
‘ronments which are constantly changing and in which essential infor
ination is difficult or impossible to obtain.

i The Smithian postulate of a propensity toward exchange initiall:
suggests voluntary and unregulated private contractual arrangement:
as the most effective way of organizing efficient exchanges and ensuring
that information sufficient to identify them @ prios7 is made available tc
prospective traders. “In the beginning,” writes Oliver Williamson
“there were markets.”¢ This, of course, cannot be taken literally or tc
express a necessary historical sequence of events. The observation tha
a given set of nonmarket institutions enables the completion of efficien
exchange in environments hostile to market organization does not im-
ply that once, long ago, an unsuccessful attempt to establish markets ir
these environments was actually made or that this failure is a conditior
precedeat to the evolution of alternative organizational forms. Rather.
the postulate of exchange reflects an aspect of human behavior whick
manifests itself well beyond the narrow spectrum of environments in
which market organization is possible. In environments which can in-
dependently be identified as well suited to them, there is good reason tc
believe that markets will in fact emerge and persist as a mode of or-
ganizing individually efficient transactions. When they are feasible.
markets enjoy a clear comparative advantage relative to alternative
modes of organization in their ability to extract and communicate the
deeply impacted information necessary for the completion of efficient
transactions. They do so, moreover, largely without the need for cum-
bersome administrative or supervisory mechanisms. But if the propen-
sity to exchange is to express itself in trading environments which
plainly cannot support explicit economic markets, it is clear that the
completion of individual transactions must be organized in some other
way from the outset. In other instances, we may indeed observe a par-
‘ticular exchange environment shift over time from one suitable to mar-
ket organization to one hostile to it, and with this shift an evolutionary
¢hange from market to nonmarket organization. But this need not al-
fays be the case, and the evolution of various modes of exchange, in-
¢luding but not limited to the market, is better scen as a process of
parallel development in different environments than as a sequential re-
placement of markets by other forms.

" The analysis of market failure is nonetheless a central element of
institutional inquiry, for the relative efficacy with which markets gather
dnd employ essential information creates a rebuttable evolutionary pre-
sumption in their favor. As a result, any characterization of a particu-

4 0. WILLIAMSON, supra note 2, at 20,
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ficulties they face in acquiring necessary information in various ex-
change environments. :

The criminal process is a rich source of qualitative observation for
economic analysis pursued from an evolutionary perspective. For ex-
ample, one evolutionary problem posed and confronted in the criminal
process concerns the sentencing disparities resulting from increasingly
refined attempts to match individual punishments to the detailed par-
ticulars of the offense and personal attributes of the offender. Such “in-
dividually specific” punishment prices present severe informational
obstacles to the organization of efficient transactions within the crimi-
nal process; if the costs imposed by a given offense depend upon the
identities of the parties involved and the specific circumstances of the
act, efficient prices generally cannot be determined until the act itself is
completed and all relevant information becomes available to the sen-
tencing authority. Where this is the case, however, the ability of these
prices to serve simultaneously as “signals” to potential offenders, in-
forming them about the efficiency or inefficiency of contemplated but
not yet undertaken offenses, is greatly diminished and the deterrent
function of efficient pricing severely undermined. The intertwined
goals of precise assessment of costs already imposed and the creation of
incentives for efficient decisions in,the future—which are met simulta-
neously by market pricing in cases of homogeneous goods or entitle-
ments—thus stand in direct cpnflict with one another where
individually specific cost imposition is involved. This tension can be
reduced only by sacrificing some of the precision afforded by individu-
alized sentencing in favor of the more effective deterrent signalling as-
sociated with mandatory or standardized sentencing procedures. But
in a series of recent decisions with important ramifications for all crimi-
nal sentencing, the United States Supreme Court_ has invalidated
-mandatory penalty schemes and imposed upon the criminal process the
less constraining alternative of legislatively defined standards as a
means to implement the constitutional guarantee against cruel and un-
usual punishments in capital cases.!® Though framed in terms of nor-
mative considerations of due process and the proper interpretation of
the eighth amendment, the language and rationales of these opinions
speak with remarkable clarity to precisely the “economic™ issues of in-
formation transfer outlined here.'*

B I
e (I

- 10 See; eg., Woodson v. North Carolina, 428 U.S. 280 (1976); Gregg v. Geo'rgia. 7128 U.s. 153
(1976);'Furman v. Georgis, 408 U.S. 238, 256-57 (1972) (Douglas, J., concurring); 47, at ?07-10
(Stewart, J., concurring); /. at 311-13 (White, J., concurring); /. at 400!—-01 (B!.u'ger,. C.J., dissent-
ing); McGautha v. California, 402 U.S. 183 (1971). These cases and their relationship to the orga-
nizational failure which results from this informational problem are discussed in detail in
Adclstein, fnformational Paradox, supra note 9, at 291-96.

U1 That judicially imposed rules or procedures ostensibly grounded in fairness or due process
may have clear economic significance of this kind renders the sharp neoclassical distinction be-

! '{P:l (1981) Criminal Process
f In this light, qualitative observations of litigation outcomes and
rocedural rules can be seen as “positive evidence” in support of the
evolutionary model of the criminal process in much the same way as
the historical development of patent and copyright structures in re-
sponse to the widespread external effects of knowledge creation is taken
as positive support for the theory of public goods.!? But even when
vjewed as complementary to the neoclassical ap'iroach, institutional in-
quiry raises serious questions of scientific method and epistemology.
Differences in the phenomena treated as endogenous by the two para-
digms make clear that their methodologies must be very different as
well, The neoclassical reliance upon mathematical specificity and pre-
diction in the style of the physical sciences naturally directs analysis
toward quantifiable variables and econometric methodology. For the
institutionalist, on the other hand, the richest sources of empirical ob-
servation include contemporary organizational arrangements in vari-
ous spheres of activity and existing coafigurations of property and
liability rules and legal procedures, along with their historical develop-
ment over time. The essentially qualitative nature of such observations
precludes the mathematical precision to which more traditional eco-
nomic models aspire. Moreover, the evolutionary component of the
institutional paradigm suggests inquiry into underlying and largely im-
plicit processes of development rather than the deterministic prediction
of specific outcomes within a given institutional structure or the precise
definition of new organizational forms which might evolve in the fu-
ture,

These considerations offer a parallel between the institutional ap-
proach to economic organization and the technique of “functionai
analysis” employed with varying degrees of discernment and success by
anthropologists, sociologists, and evolutionary biologists, a methodol-
ogy which has occasioned a lively debate among philosophers of sci-
ence and social science. Carl Hempel, himself skeptical of the scientific
value of functionalism, has characterized its objective in the social sci-
ences as “understand[ing] a behavior pattern or sociocultural institu-
tion by determining the role it plays in keeping the given system in
working order or maintaining it as a going concern.”'* Two aspects of
the technique have been at the focus of the controversy, The first con-

twen “equity” and “efficiency” considerations quite problematic. This important point is treated
in greater depth in notes 184-203 and accompanying text Ay,

N2 This epistemological position is by no means limited 1o the analysis of legal structures.
Cd#uider. for example, Mancur Olson’s widely cited discussions of labor unions, political partics,
prassure geoups, and similar phenomena as institutional responses to the inability of market or-

ization to induce the supply of public goods. M. OLsoN, THE Loolc OF COLLECTIVE ACTION
( l?S). See also the inquirics of O. WILLIAMSON, note 2 supra, Alchian & Demsetz, note § Supra,
and Coase, note § supra, into the organization of business firms,

43 Hempel, The Logic of Functional Analysis, in ASPECTS OF SCIENTIFIC EXPLANATION AND
01312& B3sAYS IN THE PHILOSOPHY OF SCIENC® 207 0% (1086 Wamrale sharantasivation ~f
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which raise or lower mean temperatures by a decisive degree or two?
To import normative significance to survival or persistence seems ab-
surd. The “fit,” merely winners in a gigantic game of chance, cannot be
more worthy than the “unfit.”

The criminal process, as an evolving, nonmarket exchange struc-
ture, bears resemblance to the biological example. In the institutional
view, the substantive criminal law and the procedures through which it
is enforced, taken together, comprise an organizational arrangement
which (unlike the market) mediates the many-sided externality rela-
tionship between individual offenders and the large, widely dispersed
group which bears the costs of their activity.?! Individual criminal liti-
gation results from the desire of the cost bearers, represented by the
public prosecutor, to be compensated for their costs by the imposition
of a punishment which exacts from the offender a psychic cost roughly
equal to the costs associated with the criminal act. In this sense, the
offender “purchases” the criminal entitlement frprr_1 the state, apd the
highly visible and universally recognized hardship imposed by impris-
onment or other deprivations of personal liberty represents a form of
restitution “in kind” to the cost bearers for the largely nonmaterial or
moral costs they have borne. Where reliable information flows freely
in this system, that is, where both the offender at the moment he de-
cides to commit the offense and the sentencing authority at the moment
the punishment is fixed are able to assess with reasonable accuracy the
costs imposed by the offense, this arrangement in general permits effi-
cient criminal transactions 1o be completed and inefficient ones to be
effectively deterred. But where such information is unreliable or un-
available, the price exaction mechanism fails, and some structural ad-
aplation is required if its ability to organize efficient exchange in this
sphere of human activity is to be preserved.

The substantive criminal law, therefore, as developed through the
continuing interplay of legisiative and judicial processes,? speaks gen-
erally to the costs associated with various forms of criminal activity and
defines prices for the underlying criminal transaction. Rules of proce-
dure, largely the product of appellate courts, take account of the eco-
nomic and moral costs of the price exaction mechanism itself, direcu‘ng
the mechanism toward relatively less costly modes of gathering the in-
formation necessary for these determinations and actually imposing the
punishment price.?* In both cases, the relevant costs involve substan-
tial moral elements, and information regarding their magnitude is in-

21 The institutional model of the American criminal process is developed in greater detail in
Adelsiein, /nformarional Paradox, supra noie 9, at 283-89, and Adelstein, Negotiated Guiliy Flea,
supra note 8, at 783-807. Various aspects of it will be treated more thoroughly here as they be-
come relevant to the present discussion.

22 See Adelsiein, /nformational Paradox, supra note 9, at 287-89.
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h""erenlly difficult to extract. Further, insofar as judicial decisionmaking
plays a major role in this structure, marginal changes in both law and
procedure will result from individual litigation when the courts deem
the particular litigation to be prototypical and indicative of a more gen-
eral problem, thus an appropriate vehicle for modifying the exchange
mechanism in generally applicable ways. Individual litigants, usually
convicted appellants whose claims are often framed in terms of funda-
mental fairness or due process, are seen within the institutional per-
spective as arguing either that environmental conditions have rendered
the criminal process incapable of organizing efficient exchange in spe-
cific ways?¢ or that individual behavior within the price exaction mech-
anism has led (o systematic error in the evaluation of particular costs.?

In this way, uncoordinated and self-interested behavior on the part
of aggrieved individuals (or public officials acting in their name) lies at
the very core of the procedures through which institutional variants are
generated in the criminal process. But the potential for serious error
pervades this generating structure. The original judgment of prototypi-
cality may be in error; the specific structural alternatives urged by par-
ticular litigants, which may sharply delimit the court’s range of choice,
may be posed in terms less appropriate to the general instance of the
problem they represent than to the peculiar circumstances of the case at
bar. As Justice Holmes recognized long ago, hard cases often make
bad law. Even where this original decision to decide is well taken,
however, both the litigants themselves and the judges who hear their
claims must act within an environment of deeply impacted informa-
tion. These informational constraints are especially severe given the
central role of moral costs in the definition of both accurate punish-
ment prices and efficient procedural devices; the nonmaterial nature of
spch costs and the inability of market values to reveal their magnitude
thakes their estimation an extremely formidable endeavor under any
circumstances. Moreover, the normative and political significance at-
iached to the estimation of these costs makes the criminal process espe-
cially sensitive to errors in this respect and counsels extreme caution
and circumspection in the evaluation of systemic outcomes. The
strictly bounded rationality characterizing the complex of defendants,
prosecutors, trial judges, juries, and appellate courts responsible for
structural change in the criminal process thus creates an inevitable ele-
ment of random error within it. As a result, decisionmaking processes
which might be seen as “optimizing” under hypothetical conditions of

2% Qur earlier discussion of sentencing slandards as a response 1o failure created by highly
individualized sentencing patterns is an example of this phenomenon. See generally Adelsicin,
Informarional Paradox, supra note 9, a1 289-96.

25 See, eg., the analysis of Santobello v. New York, 404 U.S. 257 (1971), in Adelstein, Megori-
ared Guilty Plea, supra note 8, at 814-16. Both these sources of organizational failure are discussed
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mechanism through which developing structural inadequacies are iden-
tified and compensatory responses to,them formulated and imple-
mented. This diachronic aspeét of the evolutionary analysis raises
difficult questions of teleology and the relationship between purposive
actions of individuals within the criminal process and the adaptive and
self-regulatory properties of the system as a whole, and I will consider
both these and associated problems of prediction. I conclude in Section
IV with a very brief discussion of the principal lesson of method to be
drawn from the study of evolutionary biology, the necessity of compar-
ative analysis in the study of evolving systems, and the potentially great
value of the institutional framework as a theoretical basis for compara-
tive work in criminal law and procedure.

11, ECONOMIC PERSPECTIVES {ON THE CRIMINAL PROCESS
A. Positive and Normative Aspecis of Externality Analysis

For the institutional and neoclassical economist alike, questions of
crime and its control are but a special case of a more pervasive social
problem, that of mediating the conflict of personal interest created by
relationships of external cost. A useful working definition of this con-
cept emphasizes the element of conflict inherent in it; an externality
relationship exists when one individual or group seeks to employ re-
sources for private advantage in such a way as to inflict injury or cost
upon others who do not share in the benefits derived. Like all issues of
human conflici, the resolution of externality relationships has both a
positive (what is?) and a normative (what ought to be?) dimension.
How much of this cost-imposing-activity is in fact tolerated by a society
at a particular moment? How much ought to be endured? To whom
does the society award the right to inflict such injury, or the contrary
right to be free of it, and why? How and in what circumstances ought
these alternative entitlements to be distributed? And by what stan-
dards, if any, are these matters actually decided? Are these the rules
upon which such determinations ought to be based?

Understood either as a positive social phenomenon to be observed
and explained or as a normative prescription for the resolution of con-
flict created by the scarcity of resources, the notion of allocative effi-
ciency, of making cost-imposing activity “pay its own way,” offers a
perspective on these questions at once distinctive and controversial. A
careful discussion of the issues raised by the economist’s paradigmatic
culprit, the manufacturing firm which-pollutes the air as it produces its
principal output, will illustrate. Consider a steel plant located in 2
densely populated area. The production of steel requires the use of a
wide range of human and material resources, including land, labor,
capital, organizational skill, and raw materials, which the plant gener-
atlv aeanires hv nurchasing them in markets from others who own

76:1 (1981) " Criminal Proces:

them. If these input markets are competitive and working well, the
owners of the primary resources are completely compensated for thel
contribution to the production of steel by the plant’s payment to eacl
of a price equal to the full cost of producirg the primary resource itsel
and making il available for steel production. In this way, the stee
plant is forced 1o take account of the costliness of the resources it em
ploys in deciding how much steel to produce; the plant will purchas
only those primary resources which are more valuable to it for the pur
pose of making steel than they would be to other purchasers who woul:
use them differently. Given these conditions, the market mechanisn
allocates an efficient amount of each primary resource to the produc
tion of steel, and the plant, facing a market for its own output whic.
determines the value of the primary resources to it, produces and sell
an efficient amount of steel.

But there may be primary resources for which no markets exis’
Suppose the production of steel entails filling the air around the plar
with thick smoke. The plant’s neighbors must breathe this smok«
which imposes a real cost upon them in the form of damage to thes
lungs and respiratory systems and which to this extent makes the:
good health a primary resource essential to the production of stee
Where the law initially awards ownership of this primary resourc
(“the good health of the plant’s neighbors”) to those whose lungs ar
damaged, and where free bargaining between the plant and its neigh
bors can be relied upon to reveal accurately the relative values of'th
resource to the parties involved, the market mechanism will efficient]
allocate “good health” just as it did the other primary inputs to ste:
production. Thus, the plant might compensate those of its employe:
who live near the plant by adjusting the wage rate to a mutually accep
able value which accounts for the costs imposed by the smoke. But ft
the plant’s other neighbors, such “internalization” of costs through t}
market mechanism may not be possible. If the number of cost beare
is very great, and each bears a different, individualized cost as a resu
of breathing the smoke, the practical difficulties involved in organizii
the vast number of separate market transactions required to alloca
resources efficiently are likely to be insuperable. Without an altern.

" tive institutional structure designed to force the plant to consider ti

full resource costs of steel production given the market’s failure to ¢

- 50, the damages suffered by the plant’s neighbors, their contribution

the production of steel, will remain “external costs.” In a real sens
the plant, while paying in full for its other primary resources, will ha-
“stolen” the good health of its neighbors, and it will produce an ine
ficiently large output of steel (which it sells at an inefficiently low pric
as a result of its free use of a costly resource.

It is especially important to note that this posing of the externali
problem does not in general contemplate the unconditional deterren
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like those to the franchise or the ownership of one’s own body, univer-
sal and inalienable??

The positive problems’associated with implementing the principle
of systemically efficient allocation in cases of market failure are no less
difficult. Even where all of the external costs imposed involve only
physical damage to commodities which are themselves ordinarily
traded in markets, and thus where existing market values provide a
reasonable basis for the estimation of external effects, the practical ob-
stacles to implementing an efficient scheme of taxation are most formi-
dable. The characterization of efficient allocations requires an
immense amount of information regarding the precise values placed
upon various resources by many/individuals dispersed throughout the
community, information which these individuals may or may not be
motivated to reveal accurately. As Friedrich Hayek has eloquently
argued, the “marvel” of the market mode of organization is that by
protecting the freedom to own and trade property and by decentraliz-
ing economic decisionmaking to the greatest extent possible, the market
provides every individual with a personal incentive to reveal this infor-
mation truthfully and the society as a whole with a reliable means by
which resources can be continually reallocated toward their most valu-
able use. But when markets fail to organize individual exchange and
the goal of systemic efficiency remains, alternative organizational
modes which necessarily centralize allocational decisions must be re-
lied upon instead. These alternative forms, however, are inferior to
markets in their ability to allocate efficiently because they are less able
to extract the requisite information in useful and timely forms. This is
especially so in dynamic, fluid situations where the severity of the ex-
ternalities may change from day to day with local conditions; com-
pared to market organization, which places primary decisionmaking
responsibility in those “at the margin” who are best able to observe and
adjust to changing conditions, centralized allocational schemes are in-
evitably sluggish and prone to error, Detailed cost information must be
collected and transmitted over time and space from the place where it is
generated initially to the decisionmaking authority, often in statistical
form, and decisions taken centrally then communicated back to the
point of origin for implementation, where conditions may have
changed in the interim. The manifest potential for error in such a pro-
cess is magnified when eflects are included for which corresponding
market values are not readily available (such as those in our pollution
example), and remagnified where enforcement is uncertain and the cor-
rective probabilities must be estimated in addition to the external ef-
fects themselves.

2% ¢ Calabresi & Melamed, supra note 6, at 1111-15 (discussing “inalienability™),
30 Havek. The I/tw of Knnwledes in Soriety 35 A Feon Rev 519 §24 £104%)
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In this light, it seems fair to ask whether the goal of systemic effi-
ciency can possibly be attained in the circumstances which characterize
externality relationships in the real world. Certainly tax prices to be
levied against individual cost imposers which would just internalize the
injuries inflicted upon others by their activities and which, taken to-
gether, would effect an efficient level of cost imposition in the aggre-
gate, can be specified with mathematical precision in abstrac
environments of perfect information. But are there actual or realizabl
institutional structures which can extract information sufficient to de-
fine the relevant prices and organize the vast number of individua
transactions necessary to implement these marginal conditions in prac-
tice? Moreover, the realities of complex organizational forms of the
kind required to achieve efficient central planning compel serious re-
consideration of the teleological aspect of the model’s basic analytica
postulate. The achievement of an efficient allocation of external effect:
in the aggregate across a large system presupposes a *“visible hand” o
extraordinary reach and dexterity. Individual decisions regarding cosi
and price must be closely coordinated with one another and substantia:
internal discipline maintained if a centrally administered objective o
systemically efficient resource allocation is to be met, no small task fo:
organizational forms in which hierarchical relationships are fragile
decisionmaking diffused, and discretion necessarily widespread. Ex-
isting nonmarket structures concerned with the resolution of externality

‘relationships generally do not in fact seek efficient allocation in the ag:

gregate. Such systemic efficiency is neither a feasible nor necessarily ¢
Besirable goal of social policy; particularly where probability scaling ir
the presence of uncertain enforcement would be involved. Those whc

bsence of markets, the collective decision for systemic efficiency migh:
‘be made and the degree of coordination necessary to carry it ouw
pchieved. '
t The normative and positive issues raised by this approach to exter-
hality relationships are brought into still sharper focus when the exter-
nal effects are generated by activities designated as criminal rather thap
by processes of economic production. I have argued elsewhere that the
characteristic feature of criminal acts is the element of “moral cost”
associated with them, the widely felt sense of outrage created by partic-
ular kinds of behavior and accompanying states of mind which distin-
guish them from other acts which might also entail damage to property
or physical or psychic injury to the person.*! These moral costs are

_gould argue otherwise bear a heavy burden in showing how, in the

3! See, eg., Adelsicin, Negoriated Guilly Plea, supra note 8, at 786-92. The incorporation o.
ponmaterial and moral effects into discussions of economic efficiency has been suggested elsc
where in the legal literature, e.g., Michelman, Property, Utility and Fairness: Comments on th,
Ethical Foundations of "Just Compensation® Law, 80 Harv. L, REv, 1165, 1173, 1214-18 (1967)
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creased. But to prescribe such an outcome as “optimal” or socially pre-
ferred is 10 accept as appropriate or desirable the set of social, political,

and economic factors which underlies the array of moral cost created

by the specific acts of particular individuals at a given moment.>* As |
shall argue further below, neoclassical analysis in this sphere of human
activity has been characterized by normative policy prescriptions in-
consistent with old and cherished values in the criminal process or by
an insensitivity 1o positive considerations of moral cost which leads 10
unpersuasive explanations of observed phenomena within it. The insti-
tutional approach, in contrast, explicitly accepts the economic and
moral costs associated with particular offenses and procedures without
normative qualification and attempts to use them solely as a means to-
ward positive understanding of the way in which the criminal process is
organized, what functions its various institutions appear to serve, and
how this social system has evolved over time. Institutional analysis
must therefore be clearly understood as intentionally devoid of pre-
scriptive content or normative evaluation of the phenomena with which
it is concerned.

The obvious practical difficulties associated with the measurement
of moral cost point to a second area of divergence between the neo-
classical and institutional approaches to the criminal process. Moral
costs as we have defined them are plainly very hard to quantify and
unlikely to manifest themselves as disturbances in market values.3
That they are hard ‘to measure, of course, is not to deny their exist-
ence—but one can go further and argue that without consideration of
moral costs, the economic interpretation of the criminal process as a
means of externality control through price exaction cannot be sus-
tained. Were the costs associated with criminal activity assumed to be

% This argument 15 a variant of the considerations of wealth distribution discussed in note 18
sUpra .

33 Even the economic “pedanken experiment” occasionally proposed to estimale the demand
for public goods and services would be of no avail in estimating moral costs. Under this proce-
dure, citizens are asked how much they would pay o see a particular good or service, say a new
highway or bus route, provided by the government. Individual responses are then summed Lo
produce 4 secial "willingness to pay” for the item which is taken as an expression of demand. In
the case of crime, the analogous question would be *How much would you pay to see prevented a
" erime of lype B commited by cffender & upar victim ¥ in circumstances 27 Assuming that
citizens would be able 10 offer reliable ex anre responses to questions of this form, the answers
would then be summed and the total seen as a measure of the total cost, including both economic
and moral elements, of the particular offiense involved. But even this hypothetical result would be
unsatisfactory because the individual responses would be dependent upon personal income in a
way inconsistent with moral costs as w¢ have defined them; a poor man, for example, could not
pay as much as a weulithy man 10 see a particular crime prevented, even if his feelings in this
nstance were sipnificantly stronger. income efficcts of this kind (though clearly not all effects of
income and social class) are excluded from the notion of moral cost envisioned here. For a gen-
eral discussion of the institutional arrengetments for the estimation of costs in the American crimi-
nal process, see Adelstein, Negoriated Guilty Plea, supra note 8, ai 793-95.
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solely economic or material in character, severe punishments observed
in cases of crimes which impose little or no material cost or injury
could not be satisfactorily explained. But the cleatly substantial moral
costs imposed upon the direct victim and the society at large by crimes

]ﬁ;ch as rape or kidnapping can be seen within an externality frame-

ork as rationalizing the substantial penalties provided for by statute

_ tnd frequently imposed in practice for these offenses even where the

ictim has suffered no serious physical injury.

Y

{ The central role played by individually specific moral costs in the
definition of criminal offenses in general and the specification of pun-
ighments in particular cases, however, casts grave doubt upon any anal-
ysis which characterizes the criminal process as a mechanism designed

* 1o achieve sysiemic efficiency through central planning. The difficulties

such a system would face ex anve in gathering sufficient information
fegarding the costs associated with various offenses and in determining
the likelihood of conviction in particular cases—both necessary to spec-
ify appropriate punishment prices—are staggering. It is the very difh-
culty of these problems which is the motivating theme of the
institutional analysis. In place of the neoclassical postulation of a cen-
trally administered objective of efficient resource allocation, the institu-
tional approach fixes attention upon the individual act of efficient
exchange itself and interprets the criminal process as an inherently im-
perfect means to facilitate such exchanges on a case-by-case basis
through the ex post facro imposition of a punishment equal to the costs
of the offense involved withour regard to the systemic variable of con-
viction probability. In a world in which cost information were freely
available to planning authorities and the apprehension and conviction
of offenders were certain, the marginal conditions for systemic effi-
ciency would be satisfied by imposition of punishments set precisely
equal to the full social cost imposed by their perpetrators alone, and the
two approaches would converge to the same result. But in real envi-
ronments where ex anre information is difficult to obtain and convic-
tion far less than certain, only the institutional depiction is consistent
with the observed legal norm of proportional punishment, of fixing the
punishment “to fit the crime” in all its particulars without reference to
the offenses of others and the burdens they may place upon the admin-
istration of justice. As our pollution example suggests, proportional
punishment is incompatible with the probability scaling necessary to
achieve efficiency in the aggregate where conviction is uncertain. A
criminal process which continues the effort to effect individually effi-
cient criminal transactions despite its inability to bring all offenders to
count will not provide sufficient incentives to induce systemically effi-
fent levels of criminal activity within its jurisdiction, a failure whose
mension increases as the probability of perfect enforcement falls.
¥hen Professor Posner suggests that “[tihe-basic function of law. in an
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criminal behavior or with respect to entire classes of cost-imposing ac-
tivity. .
A second relationship concerns the behavior of individual oflend-
ers and the deterrent effect of legal sanctions. Here Becker extends the
economist’s model of rational choi?:e to illegal activity and depicts po-
tential offenders as Benthamite calculators whose decisions to partici-
pate in crime are responsive to the'suffering they expect to be inflicted
upon them in the form of criminal punishment as a result of their
choice. He proposes for each offender a “supply function” for offenses
relating decreases in the individual’s willingness to break the law to
increases in either of the components of expected punishment, the
probability of apprehension and conviction and the severity of sentence
imposed.*! Summing these individual functions, Becker constructs a
composite supply relation in which the instrumental variables of
probability and severity of punishment can be employed as tools of
policy to vary the overall level of activity within specific categories of
offenses. __
The concern with systemic/efficiency which distinguishes the neo-
classical approach is introduced by Becker’s two remaining behavioral
. relationships, which explicitly recognize the costliness of maintaining a
mechanism to apprehend, convict, and punish offenders. The first of
these cost functions deals with the police and the courts, and argues
first that, given a constant level of criminal activity in the aggregate,
increments in the @ priori probability of apprehension and conviction
which face each offender can be achieved only through increased ex-
penditure on police, prosecutorial, and judicial resources; each succes-
sive increment of probability, moreover, 1s as§umed to be.oosther_!;l}an
the last. Secondly, in order to maintain a given a priori probability,
more resources must be devoted to the police and the courts, again at
an increasing rate; as the total number of offenders rises.*> But this

4L Here, as with cach of the other three behavioral relations, Becker must assign algebraic

sigas (o the derivatives of his functions (Ze., assume the direction in which one variable changes as

the other related variables are changed in turn) and defend them on positive grounds. /4, at 42-
55. This is required by the mathematics of systemic efficiency; particular signs arc a necessary
condition for the solution to the optimization problem to locate & point of mindmum social loss.
Whilc some econometric ¢vidence regarding these occasionally problematic pmpo.litim.u has been
offered, see, g., Ehrlich, Participation in Hiegitimate Activiies: A MM and &qw:‘cal Inves-
tigation, 81 J. PoL. Econ. 521 (1973} (suggesting that increased pmb;blhl.y and scverity do have a
deterrent effect upon offenders), it is worth noting that, because institutional analysis suggests that
the concern of the criminal process is the completion of efficient transactions on an mdmc:*.u;l
basis rather than the achievement of systemically efficient resource allocation, strong assumptions
of this kind need not be made. ) .
42 \While Becker means this cost function tofmeasure the expenditure of financial resources in
law enforcement, it is clear that police activity 4nd judicial procedures of various kinds may also
impose substantial nonmaterial or moral cost upon the society at large. See, e.g., Adelsitin, Nego-
tiated Guilty Plea, supra note 8, at 806-09, 816-27. But Becker's framework is sufficiently 'gcnerftl
1o account for these effects as well, and an extension of the analysis by John R. Harris considers in
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poses a fundamental economic dilemma for the criminal process,
While the social loss which results directly from illegal activity can be
reduced by the increased deterrence asscciated with higher probabili-
ties of apprehension and conviction, these increments are themselves a
source of real cost. The unconditional deterrence of crime, while
clearly a desirable goal, does not come cheaply, and efficient allocation
implies that as the value of this deterrence is balanced against the cost
of achieving it, some offenders will properly go unpunished because the
expense of imposing the criminal sanction in these cases is simply not
worth incurring. '

The final relation concerns the choice between alternative modes
of punishment, and although the systemic considerations in this area
are similar to those associated with the police and judicial cost func-
tions, Becker's discussion of the nature of criminal sanctions, particu-
latly imprisonment, raises serious questions for the institutionalist.
Becker argues that the act of imposing punishment upon the convicted
offender is invariably a source of social cost. This loss is minimized
where the punishment takes the form of a pecuniary fine, since the
financial cost borne by the offender is always balanced by an
eq,t’uivalent gain registered by the recipient of the fine; in this case, only
the costs involved in collecting the fine represent a net social loss. But
where offenders are punished by imprisoninent or by restrictions of
personal liberty imposed by probation or parole, these social costs are
- gréatly increased. Not only is the offender forced to endure suffering

which is assumed to benefit no one,** but the remainder of the society
must invest valuable human and material resources in maintaining the
prisons and associated paraphernalia which comprise the means of ad-
ministering the criminal sanction in this form. For Becker, this is the

hert of “the case for fines:44 where it is feasible to exact the appropri-

ate punishment price by fine rather than imprisonment or probation,
the criminal process errs, according to this normative efficiency per-

. spective, when it chooses not to do so. Becker would reserve the most

costly alternative of imprisonment only for cases in which it is abso-
lutely necessary, where an impecunious defendant is financially unable

- to pay the monetary equivalent of the costs which his offense has im-
- posed upon others. In this view, moreover, only fines can effect the
;. socially desirable element of restitution in the criminal setting. Thus,

if punishment were by fine, minimizing the social loss from offenses
would be equivalent to compensating “victims” fully, and deterrence or
vengeance could only be partially pursued. Therefore, if the case for fines

k.. principle the systemic effects of procedures which might widely be perceived as unfair or im-
g~ proper. Harris, On the Economics of Law and Order, 78 J. PoL. Econ. 165 (1970).

43 Note that this ignores the cffect of incapacitation upon the sggregate supply of offenses,
See, e.g., J. WILSON, THINKING ABoUT CRIME 193-94, 225 (1977).
44 (3, BECKER, supra note 39, at 63-68,
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jectification of social cost, the sentencing authority must perform a
second transformation at the time of sentencing, calibrating a pecuni-
ary sanction in each case which induces an equivalent measure of suf-
fering in the particular. offender involved. Apart from any sease of
unfairness which this scheme of unequal objective punishments might
engender, the informational problems posed by this form of organiza-
tion are quite severe. Where the requisite exchange of cost for cost,
which itself involves difficult int
must twice be mediated in this way, the reliable ex anze specification of
efficient and intelligible punishmept prices becomes almost impossible.
But the need for the second of these transformations would be elimi-
nated, and the difficulty of price signalling to potential offenders sub-
stantially reduced, if a mode of sanction were employed in which a unit

of punishment could reasonably be expected to inflict an equal measure

of suffering upon all offenders, without regard to income or social cir-
cumstance.

Certainly physical violence and the infliction of severe pain can be
said to possess this element of universality, and can be accomplished
with relatively small expenditure as well. And sadly, one need not look
far for evidence that the barbarity and degradation of such methods
have not yet relegated them entirely to the past. But in societies where
individual freedom and persopal dignity are held to be fundamental
values, punishment by imprisonment or the substantial deprivation of
liberty reflect a similar universality, for the quality of suffering and hu-
miliation felt by free men and women in these circumstances seems at
best only peripherally related to considerations of wealth or personal
condition. Despite its relative economic costliness, then, the institution
of punishment by imprisonment can be seen as achieving the “in kind”
exchange of costs implied by price exaction in a way which reduces
some of the uncertainty in completing individually efficient criminal
transactions. '

- The task of the criminal process, therefore, is not, as Becker (and
Posner) would have it, the effectuation of a systemically efficient alloca-
tion of resources or the inducement through relatively costless modes of
“deterrence” of a predetermined level of criminal activity in the aggre-
gate. Rather, it is the development and implementation of nonmarket
mechanisms which cap reliably extract the severely impacted informa-

tion regarding the costs associated with specific behavior, transmit it to

potential offenders so as to enable the ex ante identification of efficient
cost imposition, and use it to exact individually efficient punishment
prices in as many cases as possible given the economic and moral costs
of the price exaction process itself. Only in this way can the essential
compensatory function of the price exaction be achieved in environ-
ments hostile to the organization of exchange in markets. To argue

v
¥

ersonal comparisons in any case, .
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that imprisonment is “mere suffering”*® and thus that expenditures
upon it produce no social benefit at all is to neglect the fundamental
(and normatively controversial) retributive purpose of criminal punish-
ment, and to preserve, as Becker apparently does, the artificial distinc-
tion between retribution and deterrence! is to ignore the crucial
compensatory and allocative consequences of painful sanctions propor-
tioned to the “gravity” of the offense.

Similar issues are raised as Becker, having set forth these behav-
joral relations, turns to the specification of “optimal® policy in the
criminal process. He bclf.ns by collecting the social costs variously gen-
erated by the offenses themselves, the activities of the police and the
courts, and the operation of the penal system into an analytically gen-
eral measure of the social loss associated with crime and its control.
The behavioral relations posited earlier imply that the magnitude of
this social loss depends directly upon three variables which are as-
sumed to be freely manipulable as instruments of public policy: the

robability of apprehension and conviction, the severity of punishment
1mposed, and the mode of applying the criminal sanction.5? Decisions
regarding these variables, Becker argues, should be made on the basis
of “a criterion that goes beyond catchy phrases and gives due weight to
the. damages from offenses, the costs of apprehending and convicting
offenders, and the social cost of punishment. The social-welfare func-
tion of modern welfare economics is such a criterion,”? and Becker
finds it to be the appropriate goal of public policy in this area. Thus, he
§ prescribes that the criminal process select values for the instrumental
« vardables in order to minimize the social loss function and thereby
. achjeve a systemically efficient allocation of resources to crime and its
coag.rol.“ -

30| R, PoSNER, supra note 28, at 173, Ser also id. at 169,
3H See Adelstein, Negotiated Guilty Plea, supra note 8, at 792 n.29,
.- 32 Algebraically, the four behavioral relations are, respectively, D=D(0), 0=0(p,f), C=C(p,0),
and " = bf, where D is the net social harm due to the total number of offenses; p is the probability
of apprehension and conviction and C their associated costs; f is the severity of puaishment im-
posed directly upon offenders; and ' the social costs of punishment. The coefficient b varies with
the mode of punishment and transforms f into f*; for fines Becker assumes b s 0, but for all other
= modes, b > |, Then the social loss function is L = L (D,C,bf) or, since 0 = 0 (p.f), L = L (p,f;b).
f.: In light of the discussion in Part A of this Section concerning the great difficulties of extracting -
information essential to these calculations, it is significant that Becker bases all of his hypotheti-
cally precise mathematical results on ihe simplifying assumption that all costs are measured in
B real income and that L is the simple sum of these dollar amounts, L = $D + $C + $bf, These
St further assumptions substantially reduce the model's generality and its sensitivity to issues of
i moral cost.
33 G. BECKER, supra note 39, at 51.
#4 Becker's brief discussion of two potential policy alternatives to systemic efficiency, /2. at 50-
51, is of some interest. Through simple deterrence, which he interprets as setting p very close to 1
and f sufficiently high to exceed the welfarc gains to offenders from illegal acts, the level of of-
g fenses could be reduced almost at will, but the resource costs associsted with these policies might
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But the trial procedure is not the only source of cost which the
defendant might impose upon the state. Whenever the defendant in-
vokes a statutory right to appellate review of a conviction, the state is
forced not only to bear the costs of contesting the appeals® but, should
the attack be successful, to retry the defendant (or negotiate a guilty
plea) or abandon its prosecution of the case. Just as in the plea bar-
gaining situation, the exercise of this right of appeal can effectively be
deterred by the threat of a more’severe sentence for those whom the
state must reconvict after a successful appeal. In North Caroling v.
Pearce 5 however, the Court reinforced the Jackson rationale by hold-
ing this practice unconstitutional, “It . . . would be a flagrant violation
of the [due process clause] for a state trial court to follow an announced
practice of imposing a heavier sentence upon every reconvicted defend-
ant for the explicit purpose of punishing the defendant for his having
succeeded in getting his original conviction set aside,”¢5 whether the
appeal succeeded on constitutional or other grounds. The Court fur-
ther noted that while it “has never held that the States are required to
establish avenues of appellate review,”%¢ once the state chooses to grant
such a right it is “without right to . . . put a price on an appeal. A
defendant’s exercise of a right of appeal must be free and unfet-
tered. . . . [IJt is unfair to use the great power given to the court to
determine sentence to place a‘defendant in the dilemma of making an
unfree choice.”%

Yet when the Court did confront the question of negotiated pleas
squarely in Brady v. United States,® it ignored the implications of
Jackson and Pearces® and upheld the general practice of plea bargain-
ing in its most common forms. Citing the “mutuality of advantage”7°
which the bargaining process offers to prosecutor and defendant as the
source of its widespread incidence, the Court distinguished Jackson
and found no constitutional bar to plea negotiations where defendants
are competently advised by counsel and there has been no extraordi-
-nary pressure “overbearing-the will of the defendant.”7!

63 Where appellants are without the means to pursus review, of course, the state must also
bear many of the costs which would ordinarily fall upon them. See, ¢g., Douglas v. California,
372 U.S. 353 (1963) (state may not condition the appointraent of counsel for indigent appellants
upon a preliminary determination of the merits of the appeal); Griffin’ v. Illinois, 351 U.S. 12
{1955) (state must pay the cosis of providing necessary trial transcripts for indigent appeilants).
64395 US. TLI (1969).

65 14, at 723-24,

66 /4. 8L 724,

67 /d. (quoting Worcester v. Commissioner, 370 F.2d 713, 718 (st Cir. 1966)).

68 397 U.S. 742 (1970). This casc is discussed in greator detail in Adelstein, Negoriared Guilry
Plea, supra note 8, at 823-26. )

69 The inconsistency of negotiated pleas and the language of Pearce was suggested in Note,
The Unconstitutionality of Plea Bargaining, 83 Harv. L. Rev, 1387, 1402-03 (1970).

70 397 U.S. at 752. i

TL 4. a1 750.
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While the Brady Court would not go so far as to acknowledge
explicitly the reason for this apparent retreat,’? Chief Justice Burger
did so—almost casually—for the Court the following term in
Santobello v. New York:™
“[P]lea bargaining” is an essential component of the administration of
justice. Properly administered, it is to be encouraged. If every criminal
charge were subject to a full-scale trial, the States and the Federal Gov-
ernment would need to multiply by many times the number of judges and
. court facilities.”
¥ Thus, despite the subsequent misgivings expressed by members of the
Court as they considered various prosecutorial bargaining tactics in
light of the still viable principles expressed in Jackson and Pearce,’

N 72 “Qf course, that the prevalence of guilty pleas is explainable does not necessarily validate
. - those pleas or the system which produces them.” /¢, at 752-53.

73 404 U.S. 257 (1971).

74 id. at 260.

75 In Bordenkircher v. Hayes, 434 U.S. 357 (1978), fof example, the Count considered the
propriety of a prosccutor's threat to reindict a defendant under the state's habitual offender statute
should he refuse the offer of a negotiated plea. Although the prosecutor’s right to invoke this
L. statute under state law was not challenged, and there was sufficient evidence o support the indict-

> . meat, the issuc was posed in terms of prosecutorial “vindictiveness,” suggested by language in
Piaree: “Due process of law, then, requires that vindictiveness against a defendant for having
sudcessfully attacked his first conviction must play no part in the scutence he receives after a new
tridl” 395 U.S. &t 725. [n upholding the defendant’s sentence of life imprisonment under the
vealdivist statute after his insistence upon a trial, the Court'said:
{We have] emphasized that the due process violation in cises like Pearce . . . lay not in the
ibility that a defendant might be deterred from the exercise of a legal right, but rather in
.ﬁ:ld_an‘ger that the State might be retaliating against the [accused] for lawfully attacking his
aviction, *
# To punish a person because he has done what the law plainly allows him to do is a due
rocess violation of the most basic sort, and for an agent of the State to pursue a course of
- whose objective is 10 penalize a person’s reliahce on his legal rights is tly uncon-
tutional.” But in the “give-and-take™ of plea ing, there is no such element of pun-
or retaliation so long as the is free to acoept or reject the prosecution’s offer.
434 U5, at 363 (citations omitted). The distinction the Court is attempting to draw here is clearly
%ry dubious one, for it bas chosen the wrong hypothetical defendant upon which 1o base its
analysis. It is, of course, not the defendant who accepts the offer who is retalinted against in the
plea bargaining situation; it is those, like Hayes, who r¢/iue the offer and arc sentenced accord-
ingly after trial who must pay the penalty for cxercising their rights, There is no inducement to
plead guilty without the example of the Hayeses to place before recalcitrant bargainers. The
& Court itself seemed to recognize the futility of distinguishing Pearce, fot it soon conceded that by
" tolerating and encouraging the negotiation of pleas, this Court has necessarily accepted as consti-
B tutionally legitimate the simple reality that the prosecutor’s interest at the bargaining table is to
{  persuade the defendant to forcgo his right to plead not guilty.” /4. st 364. In dissent, Justices
" Blackmun and Powell argued that this tactic was precisely the sort of “vindictivencss” forbidden
by Pearce. But the time for these arguments was in Brady, nol Bordenkircher, once the plea
_ bargaining system has been constitutionally upheld, as the majority implies, it cannot'be denied
' the single procedure which makes it work. Here again, one soes that the real issue is submerged
" and implicit, for what makes Hayes' case so poignant and motivates the dissenters’ passion is that
" his life sentence was triggered by the passing of a bad check for less than $90. This may indeed be
F. ' a miscarriage of justice, but if it is, the real source is in the harshness of the recidivist statute itself,
an issue which was not raised in the case, rather than in the bargaining tactics of the prosccutor,
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certain P* because the risky prospect includes the possibility of a pun-
ishment greater than P* upon conviction. In these situations, the impo-
sition. of extremely severe penalties in a vanishingly small number of
cases, a penalty scheme which might truly be called “wanton and freak-
ish,”# induces an efficient level of aggregate offenses with negligible
expenditure on police, prosecutorial, and judicial services. If risk pref-
erence among offenders is assumed, this policy is ameliorated to some
degree. When offenders are less deterred by the uncertain punishment
prospect than by the corresponding certain penalty, the prescribed like-
lthood must rise and its associatqu severity fall, although in general the
individual punishments actually imposed still greatly exceed the costs
of the offenses involved.?4 \

It is, of course, difficult to speculate as to either the general atti-
tudes toward risk which characterize offenders as a class or the “opti-
mal” values which would follow were the proposed policies actually
pursued in the United States. Nonetheless, present practices in Ameri-
can jurisdictions may offer some insight into the kinds of results which
would accompany the attempt to induce systemically efficieat levels of
illegal activity through probability scaling. Consider the crimes of bur-
glary and larceny, which together account for the vast majority both of
offenses actually committed in the United States and of successful pros-
ecutions in the nation’s courts.®* For purposes of illustration, assume
that offenders in general are risk neutral,®¢ that existing probabilities of
conviction in the American system lie reasonably close tosthose values
which a systemic efficiency analysis would prescribe, and that the
statutory penalties currently provided for these offenses can be taken as
useful estimates of the actual social cost ordinarily associated with the
crimes.%8 ' :

83 Furman v, Georgia, 408 U.S. 238, 310 (1972) (Stewart, J., concurring).

84 G, BECKER, supra note 39, at 53-54, The cfficicnt level of offenses in the aggregate is likely
10 be somewhat greates in this case as well.

85 Of the F.B.L's six index crimes {excluding auto theft, for which complete figures are not
'reported because of the unusually high incidence of juvenile offenders), burglaries accounted in
1977 for some 31% of all reported offenses and 21% of all convictions, while larcenics comprised
59% of reported crimes and 62% of successful prosecutions. See generally FEDERAL BUREAU OF
InvesTIGATION, UNIFORM CRIME REPORTS FOR THE UNITED STATES (1977) [hereinafter cited as
UCR]. : .
36] Becker himself suggests that at the moment the decision to commit an offense is mads,
offenders in general show a preference toward risk, G. BECKER, suprg note 39, at 53, and there is
some cconometric evidence, indicating that the aggregate level of offenses is more responsive to
increments in probability than to severity, which supports this hypothesis. See note 80 supra;
Ehrlich, note 4! supra. But the overwhelming majority of these same offeaders, wl.:en subse-
quently confronted with the choice between a negotiated sentence imposed without risk and an
uncertain trial prospect, select the option of the certain bargain, suggesting that they are risk
averse in this situation. Given these observations, the assumption made in the text for exposi-
tional purposes seems a reasonable one. -

87 This inference is explicitly made by Becker as well. See G. BECKER, supra note 39, at 53,

88 Detailed arguments in support ‘of this proposition are presented in Adelstein, Negotiared

i
}
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The Uniform Crime Reports of the Federal Bureau of Investiga-
tion [UCR] report that 3,052,200 burglaries were committed in the
United States during 1977, of which 16% resulted in the arrest of a
suspect. Of those arrested, 73% were prosecuted, with 75% of these
cases ending in a conviction on the charge of burglary or some lesser
offense.®? On the basis of these figures alone, the @ priori probability of
apprehension and conviction which confronts a potential burglar
would appear to be approximately .088, just under one in eleven. But
careful studies of victimization have consistently demonstrated that the
true incidence of criminal activity in the United States is several times
that reported in the UCR;* the National Opinion Research Center es-
timates thai the incidence of burglary across the nation is three times
the UCR rate,”! and that in Chicago, for example, only one burglary in
five is reported to the police.®? If underreporting at the national rate is
incorporated into the calculations, the relevant probability is decreased
by two-thirds to roughly .029, almost one in thirty-four. For larcenies,
by far the most common UCR offense, the results are similar; the F.B.L

reports 5,905,700 offenses, with an @ priori conviction probability of

.136, just under one in seven.®* But the victimization surveys suggest a
real incidence twice the UCR figure,® reducing the likelihood of con-
viction to .068, about one in fifteen.

In Illinois, where Professor Becker lives, burglary is a Class 2 fel-
ony, punishable by imprisonment for a term of one to twenty years,%
while larceny, a Class 3 felony, carries with it a term of one to ten
years.* Given risk neutrality among offenders, these punishments
would be divided by the appropriate probabilities to create an expected
value just equal to the costs imposed by the offense, inducing illegal
behavior at a systemically efficient rate. In the case of burglary, this
s%@.ljng would impose sentences of from 34 to 690 years on the one
offender in thirty-four actually convicted; and the present statutory
litnit of 20 years would be imposed upon an offender whose crime
would, in an environment of perfect certainty, result in a sentence of
sdven months. For larcenies, the sentencing range would be 15 to 147

)

G&ﬂ:y Plea, supra note 8, at 756-99, and Adelstein, Jformational Paradex, Supra note 9, at 283-
89, 1 am awarc of no evidence of any kind which suggests that the ultimate probability of appre-
hension and conviction is a factor influencing the legislative establishment of criminal penalties.

8% UCR, supra note 85, at 23-24. One-third of the arrests for burglary involved juveniles, and
for purposes of discussion I have assumed-that they are prosecuted and convicted at roughly the
same rate a3 adults. '

50 See J. KAPLAN, CRIMINAL JUSTICE 610-12 (2d ed. 1978).

91 /4. at 610.

92 /4. at 612.

93 UCR, supra note B3, at 27-29,

94 J, KAPLAN, sipra note 90, at 610.

95 ILL. ANN. STAT. ch. 38, B8 19-1(b), 1005-8-1 (Smith-Hurd 1973).

96 7d. §8 16-1(e3), 1005-8-1,
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ing throughout the American criminal process. It is thus worth noting
that

[e]xcept possibly for political prisoners in totalitarian states, prisoners in
American penitentiaries serve the harshest sentences in the world, In
1974, only 2 percent were serving less than one year; 24 percent were serv-
ing sentences of one year to 4.99 years; 74 percent were serving sentences
of five years to life. Under sentence of death were 700 lpcrson:; No other
country in the world imprisons as great a propomon of the population as
we do, and the length of sentence for an offender in the American crimi-
nal justice system is several times longer than that of his counterpart any-
where else in the world.!!3

Where probability scaling would multiply even these sentences many
times over and so plainly distort the principle of proportionality, it
seems clear that the normative case for systemic efficiency as the pri-
mary organizing principle of American criminal justice would need to
be made very persuasively indeed.

Whatever controversy might be occasioned by these policy argu-
ments, much of the clarity and power of Becker’s essay derives from its
firm and unapologetic normative stance. Still, prescriptive analysis
without a view towards its eventual adoption as public policy is a sin-
gularly empty exercise, and thus some brief consideration of the practi-
cal problems involved in effecting systemically efficient resource
alocation in the criminal process seems in order. One such problem
lies in the otherwise elcgant mathematical specificity of the sentencing
and expenditure policies Becker proposes, precision which is largely
due to the characterization of social welfare solely in terms of real in-
come and the general exclusion of moral costs from the analysis.'!4 But
the informational obstacles to the unplementauon of even this simpli-
fied and less general notion of efficiency remain most daunting. When
the costs imposed by individual offenses and the probability and costli-
ness of apprehension are assumed to depend upon the unique circum-
stances surrounding them, the requisite specification of particular
efficient punishments ex anse is plainly impossible. The alternative is
the grouping of offenses, and perbaps classification of offenders as well,
into categories for which these costs and probabilities are held to be
roughly equal and for which uniform, mandatory penalties would be
prescribed. As I have argued elsewhere,’!* such a scheme would re-
quire the acquisition of a great deal of information regarding rates of
deterrence within the various classifications and the ex gnfe estimation
of the costs to be expected from the offences involved and would, even
in the best of circumstances, result in errors of potentially substantial

113 J, KAPLAN, supra pote 90, at 503, i
114 See note 52 supra. :
1S Adelstein, /nformational Paradex, .rupm note 9, at 290-91.
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magnitude in specific cases.!'s
But even if these groupings could be made and reasonably accu-

rate cost information obtained, there would remain the problems of co-
ordinating the necessary appropriations for police, courts, and penal
facilities and, most importantly, of ensuring that the required sentences
would in fact be imposed as they had been specified. The difficulties of
administering centrally determined policy in large organizations even
when hierarchical structures and command relationships are clearly de-
fined are substantial enough, but they would be vastly complicated in
the American criminal process, with its constitutional separation of
decisionmaking powers and the pervasive discretion to resist central di-
rection vested in officials ranging from police dispatchers to Supreme
Court Justices. The values of the two principal instrumental variables
in the Becker analysis, the probability of apprehension and conviction
and the severity of sentences imposed, are I;oth the products of an ex-
tremely complex set of interrelated decisions, coordinated only in the
very loosest ways, and made by individuals and groups in all three
. branches of government whose motives and purposes are often at odds.
| A criminal process which could even begin to establish and implement

- these values through central planning and direction would appear very
> different from that which we know, and more than a little threatening.
p That the conflicts of purpose and dispersal of power which characterize
the American criminal process exist by constitutional design suggests
. 'ngt only that the degree of discipline necessary to administer systemic
eﬁcwncy would be all but impossible to achieve in practice, but that
. the concentration of power it would entail would perhaps be seen as an
k- c‘hl far greater than that which it was meant to overcome.
-. Even this brief critique suggests that Becker’s analysis suffers from
. a kind of tunnel vision, that fondamental elements and problems at the
. cdre of the criminal process are attenuated or excluded from view by
.. tHe narrow focus upon static optimization within a framework of sys-
- temic efficiency. Yet it would be a serious error to fault Becker for this;

in his work we see the neoclassical paradigm at its very best, imagina-
k. tively applied by a scholar of consummate skill and intellectual integ-
b rity. It is the very quality of Becker's craft which exposes the essential
. limitations of neoclassical analysis and epistemology as ways of illumi-
k. nating the nature of the criminal process and its place in the larger
¥ mosaic of social life,

As I have shown, Becker is concerned neither with the structure or
i, development of legal institutions as such nor with organizational form
8. within the criminal process and the constraints that such organization

116 At least in capital cases, moreover, the errors in individual cases which necessarily result
¥ from mandatory sentencing procedures have rendered them unconstitutional. Sz the discussion
L of Woodson v. North Carolina, 428 U.S. 280 (1976) in Adelstein, /nformarional Paradox, supra
i note 9, at 295-96.



NORTHWESTERN UNIVERSITY LAW REVIEW

tyless and ahistorical.”122 The neoclassical view sees quantities, prices,
incomes, and levels of output!? as central and mathematically related
to one another in systems in which all change is necessarily quantita-
tive and, in principle, fully reversiple simply by a reversal of the forces
which determine them. Consider, for example, a ball tossed into the air
which, after a time, returns to rest at just the point from which it was
thrown. In Newtonian terms, the “before” and “after” snapshots of
this physical system are identical. A description of the system consist-
ing of the position, velocity, and energy of the ball will be precisely the
same in the instant after the ball comes to rest as in the instant before it
began its journey; it is wholly unresponsive to events which might have
occurred in the interim. The ball may simply have gone straight up
and come back down again, or it may have bounced once or twice on a
floor or ceiling, or it may have been caught in midair and thrown back
by another person. But because events of this kind have wrought no
quantitative change in the physigal parameters of the system, they have
been “forgotten” by it. There is no place in this descriptive scheme for
qualitative information about, the ball’s “history” because in general
there is no need for it, and so it is lost.

In the neoclassical perspective, economic processes are seen in just

this way. The unyielding quantification of economic information and
the conflation of economic relationships into mechanistic systems of si-
multaneous equations leaves no room for the observation or analysis of
qualitative development in economic systems. The scientific vision of
Frank Knight, although nearly fifty years old, still dominates the disci-
line: ' - :
P For if it is in the intrinsic nature of a thing to grow and change, it cannot
serve as a scientific datum. A science must have a “static” subject-matter;
it must talk about things which will “stay put”; otherwise its statements
will not remain true after they are made and there will be no point o
making them.'?¢
But as our present economic difficulties make painfully clear, eco-
nomic systems simply will not “stay put,” nor do they “forget” the
events in their past. The remedy prescribed by Keynes to reduce un-

employment during the Great Depression, the stimulation of aggregate

demand through governmental expenditure financed by public debt,
proved universally effective through the Depression and the Second
World War because his theoretical analysis had so perceptively cap-
tured the underlying economic relationships in the Western industrial
nations (including Germany) at the time. His theory, moreover, was

122 N, GEORGESCU-ROEGEM, Spra notc 118, at 4.

123 In Becker's analysis of the criminal progess, the analogues of these three variables are, re-
spectively, the probability and severity of punishment, the dollar value of the social loss due (0
crime, and the aggregate leve! of criminal activity. G. BECKER, supra note 39, at 42,

124 F, KnionT, Tre ETaics oF CoMPETITION 21 (1935).

E thi
. Ul
. ceptions of the relative roles and responsibilities of individuals and
i goyernment in economic affairs have shifted dramatically. The eco-
*nognic and social character of production has been radically altered as
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perfectly reversible in the sense we have just described; policies which
were appropriate in depressed and deflationary times could equally
well be applied in reverse to the problems of “overheated,” inflationary
economies. From the Keynesian model of macroeconomic equilibrium
came the hope of “fine tuning”-—taming the business cycle through
precise and timely fiscal measures designed to ameliorate the periodic
fluctuations in national income and the human misery which accompa-
nies them, But the sad experience of the last decade has been that
Keynesian policy which has worked well in one direction apparently
cannot be successfully applied in the other, especially in democracies
characterized by dispersed concentrations of authority. Political con-
straints make the unpopular remedies of increased taxation and re-
duced public expenditure extremely hard,to implement, and even
where they are available, remedial policies can often be frustrated by
anticipatory or adaptive behavior on the part of individuals and firms
who, like the policymakers, have also read their Keynes.

The problem, of course, is not that Keynes was “wrong” but that

.- the economic systems which he so brilliantly described fifty years ago

no,longer exist. The “mixed” Western economies of 1981 are vastly
different from those of 1930, due in no small part to the application of
Kéynesian policies themselves; it would plainly be idle to suppose that
ggrcat political and economic transformation could be significantly
one and the pre-Keynesian world of 1930 restored.!25 Popular per-

individual firms have grown in size and power and markets become

- truly international in scope and domestically less competitive. Inher-
¢ ently unpredictable technological advance and a fluid political environ-
¢ ment have restructured basic industries and created entirely new ones.

The distinguishing feature of all macroscopic social changes of this
kind, as well as those which occur on a smaller scale specifically within
the legal system, is that they are fundamentally qualitative and histori-

cal in nature. They are the results of irreversible dynamic processes
-~ which are neither optimizing nor equilibrating, and it is precisely these

features which place the changes beyond the grasp of mechanistic anal-
ysis. - -
But how is change of this kind to be systematically apprehended

and understood? Georgescu-Roegen’s critical insight is that all social

125 This point seems to be one of the few areas of agreeraent among scholars of differing ideo-
logical persuasions who are concerned with the contemporary “crisis” in Keynesian thought and
policy. Compare, eg., J. GALBRAITH, THE AGE OF UNCERTAINTY '225-26 (1977) with 1.
BUCHANAN & R. WAGONER, DEMOCRACY IN DEFICIT: THE POLITICAL LEGACY OF LORD KEYNES
3-76 (1977). See alvo Skidelsky, Keynes and the Reconsiruction of Liberalism, ENCOUNTER, Apr.

= 1979, at 26, 36-39,
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science is the study of “life phenomena,”!2¢ patterns and structures of
human activity whose most important attributes are form and evolu-
tionary development. Not surprisingly, then, he finds an epistemologi-
cal model for economic science not in mechanics but in the life
sciences, particularly evolutionary biology and ecology, where
“[q]ualitative change has never ceased to be a central theme.”!?? Re-
search in these areas has long recognized that form and shape are con-
tinuous qualities of infinite variety which cannot meaningfully be
classified or reduced to a vector of cardinal numbers.!2 ‘
Furthermore, qualitative change in living systems is a process of
hysteresis, one in which the entirety of the system’s past is cumulated in
and acts upon its present.’?? The range of possible adaptations open to
an evolving entity in the face of a given change in environment is
sharply limited by the unique experience of its evolutionary past. Were

the climate in the temperate zones to begin to cool significantly, the -

available set of mutant candidates for selection in this newly hostile

126 N, GEORGESCU-ROEQEN, supra note 113, at 4. Georgescu-Roegen is by no means the only
economic thinker 1o suggest the appositeness of the analogy between economic change (orf‘mcial
change in general) and evolutionary processes in the domain of the life sciences. See, eg., F.
HAYEK, Degrees of Explanation, in STUDIES 1N PHILOSOPHY, POLITICS, AND EcoNowmics 3511-14
(1967); F. HAYEK, The Theory of Complex Phenomena, in id. at 22, 31-36; Veblen, Why is Econom-
ics Not an Evolutfonary Science? 12 Q.J. Econ. 373 (1898). In the present essay, however, a more
direct debt is owed to the pioneering but difficult and long neglected work of John R, Comimons,
who perceived the individual transaction as the essential integrating unit of economics, ethics, and
law, and who explicitly saw both cours and moral codes as evolutionary mechanisms in which
“wortking rules” to facilitate and organize transactions in changing environments are contindously
developed and refined. See note 2 supra. It might fairly be said of Commons that it was his
misfortune to write at the same time as Keynes, at a moment when the world was understaridably
more concerned with the economics of depressions than with the economics of legal systemhs. A
contemporary review which imparts the fiavor of Commons’ thought and method is Mitchell,
Contmons on the Legal Foundations of Capitalism, 14 AM. Econ. Rev. 240 (1924). Commons was
strongly influenced by his own teacher, Richard T. Ely, who had studied with Karl Knies and
Wilhelm Roscher in Heidelberg ‘during the latter part of the nincteenth century, Kniés and
Roscher were among the leaders of what has come to be called the “German Historical School” of

social science, which stressed the fundamental inseparability of economics, politics, and history as

. socia! disciplines and the evolutionary and organic character of social institutions. See generafly J.
Herest, THE GERMAN HISTORICAL SCHOOL IN AMERICAN SCHOLARSHIP (1965). The continuing
vitality of this rich tradition is seen not only in the inatitutional writing of Commons® intetlectual

" descendants but in the scientific insight of Friedrich Hayek as well. C
127 N. GEORGESCU-ROEQEN, supra note 118, at 62.

128 Georgescu-Roegen's own work reflects this view: _

Many have argued that [the classification of living things is impossible] because in the do-
main of living organisms only £rm (shape) counts and shape is a fluid concept that resists
any stiempt at classification. Some have aimpg asserted thai form cannot be identified by
number. . . . Yet a simple Fr_opuaiuon of the theory of cardinal numbers vindicates the gist
of all these intuitive claims. It is the proposition that the next higher cardinal pumber mathe-
matics has been able to construct after that of the arithmetical continuum is represented by
the set of all functions of a real variable, Le., by & set of forms. Clearly, then, forms cannot be
numbered. _

Id. at 77 (emphasis in original) (citations omitted),

129 74, at 114-27.
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environment would be very different for those creatures which have
evolved to become horses and those which have become frogs. The
uniqueness of these unfinished histories of novel evolutionary response
to unforeseeable environmental change suggests that the condition of
ceteris paribus, the indispensible ingredient of controlled experiment
and predictive hypotheses, is of little value in the study of evolutionary
processes. We can observe a continuing process of evolution only once,
from its midst rather than its end, and we are unable to abstract it from
its history. In this important sense, “other things” can never be made
“equal’” The evolutionist must learn from the qualitative comparison
of evolutionary responses, not the quantitative prediction of them,

The process of change within legal systems reflects these essential
characteristics; it is manifested in qualitative forms of organization,

. rules, and procedures, and the particular shape it takes is largely deter-

mined by the historical experiences contained in precedent and by the

‘peculiar development of basic institutions. To cite one example to

which I shall return, where criminal caseloads increase and the re-
sources required to handle them are limited, the responses evolved by .

‘ _ various legal systems can be expected to differ in important ways which

reflect the histories and institutions of the systems themselves. Thus,
the American devices of plea bargaining and substantial prosecutorial
discretion and the German analogues of Strafbefeh! and Opportunirit-
sprinzip are indeed qualitatively different forms,!3° and close attention
must be paid to the reasons for, and effects of, these differences. But
evolutionary analysis based upon notions of economic exchange also
makes clear that different forms may serve many of the same purposes
and arise for many of the same reasons, and much can be learned from
this as well. 2

The casual metaphor of an “evolving law” has, understandably,
long been a comfortable one for lawyers and legal scholars. Yet, as |

Y <hall argue throughout the remainder of this essay, careful evolutionary

analysis of legal institutions based upon an explicitly economic view of
their nature and purpose can be much more than mere metaphoric dis-
cussion. It is important that the limitations of such an inquiry, particu-

. larly with respect to the problem of deterministic prediction, be clearly
© articulated and appreciated. But these considerations by no means viti-
¢’ ate the explanatory power of models of legal sysiems as mechanisms of
¥ economic exchange in which new procedures and organizational forms

" are continuously evolved in respdnse to a constantly changing ex-

change environment. That such aniapproach has the potential to open
rich and significant new areas of l&gal scholarship will, I believe, be-
come manifest.

130 See generally J. LANGBEIN, COMPARATIVE CRIMINAL PROCEDURE: GERMANY 87-111
(1977). Cf notes 230-34 and accompanying text fnfra. ?
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legal doctrines which do not conform to the hypothesized efficiency ob-
jective as “puzzling” or “anomalous”!?* because neither his agcount
nor the evolutionary models derived from it allow for the persistence of
“mistakes” of this kind.!3¢ .

In common both with Becker and the institutional approach, Pos-
ner begins with the efficient offense and the problems involved ig iden-
tifying and encouraging it. But his rejection of moral egitct:nahpcs as
an explanatory tool leads him immediately into artificiality in discuss-
ing the magnitude of criminal penalties and creates some initial confu-
sion as to whether his analytical intent is positive or normau;;i.kEvcp
where apprehension and conviction are certain, he argues, g the

- punishment price just equal to the direct economic damage cauded by
an offense would merely make the potential offender indifferent be-
tween engaging in the criminal activity and refraining from it. In the
case of some crimes, however, “the law’s purpose in prohibiting the act
in question [is] to charinel the activity into the market, i.¢., the arena of
voluntary transacting,”!*” and so the punishment facing the offender
must be somewhat greater than the economic cost asscciated with the
act in order to provide the requisite increment of deterrence. Still, the
existence of efficient offenses and the desire not to discourage them re-
quires that the sanction not be so severe as to deter 4/ potential offend-
ers. For Posner, these two objectives can, in principle, be reconciled by
setting the punishment price for a given offense equal to the sum of the
act’s economic cost per se and the costs incurred in bringing the culprit
to justice.'*® In one stroke and without resort to moral effects, Posner
‘thus provides a justification for Becker's “natural” policy of forcing of-
fenders to bear the costs of their prosecution'3? and develops a tentative
rationale for the existence of criminal punishments clearly greater than
the economic costs associated with the offenses involved.
But some doubt creeps even into this world of perfect enforcement.
If the purpose of the law were indeed to tip the balance of indifference
toward restraint in cases of intentional cost imposition, and the vehicle
for achieving this goal were the addition of marginal enforcement costs
to the economic damage caused by the offense in assessing penaltics,

135 Posner's description of these “anomalies” is by now well known: . o
are some apparently efficient transactions forbidden in the name of morality? . . .
‘P‘JI: %c)gl:;ould enforcpzp[a wifZ‘s] contract [to leap on her husband’s funeral ryrc]. No court
would enforce Shylock’s contract with Antonio. No court would enforce a vo untarxpconlt_ract
to become another’s slave, A convicted criminal is not permitted to substitute a lashing (for a
- prison sentence] even if he showed that the cost savings to the state [are subsmnuﬂj. These
examples are puzzling from an economic standpoint. !

R. POSNER, supra note 28, at 187. ¢

136 For a similar criticisin, se¢ Macneil, Economic Analysis of Comtractual Refaiions: lts

Shorgfalls and the Need for a “Rich Classificatory Apparatus,” 15 Nw. U.L. Rev. lOIE (1981).
137 R. PoSNER, supra note 28, at 165. _
138 4. at 166. .
139 See notes 57-77 and accompanying text supra.
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there would seem to be no reason for the law to distinguish among
various forms of cost imposition in this respect. Thus, for example, we
might expect intentional breaches of contract to be punished not only
by the award of damages equal to the economic harm done but also by
a further payment covering plaintiffs full costs of litigation. But Amer-
ican law generally requires such cost imposers to pay only the eco-
nomic costs of the breach itself, a result Posner applauds without
qualification as encouraging efficient breaches of contract.4¢ Alterna-
tively, if Posner means to argue positively that the evolution of the
criminal law has been qualitatively different in this fundamental way
from that of the civil law, some historical analysis of this divergence of
urpose would be useful, especially to still the doubts of those who see
merit in North Carolina v. Pearce' dnd remain uneasy with the insti-
£ -tution of plea bargaining,
- More to the point, however, it is simply unreasonable to suspect
s “that the statutory penalties provided for a theft of $500 and a rape im-
; posing a similar quantum of purely economic damage differ so greatly
: solely because the legislature assumes @ priors that it will cost an order
b -of magnitude more to catch a rapist than a thief, In the institutional
i - perspective, this phenomenon is seen to result from the varying degrees
g of moral cost associated with the two offenses, a straightforward and
intuitive explanation unavailable to Posner. Instead, here as through-
ut the remainder of his discussion, he grounds a positive argument in
e equivalent effect (risk preference aside) of certain penalties and
g risky ones of equal expected valye and the systemically efficient out-
mes which result from probability scaling, Posner sees observed
rules of criminal law and procedure as being causally related to the
xistence of an uncertain conviction, resulting directly from an implieit,
perationally undefined but apparently real and continuing attempt
gvithin the criminal process to calibrate the'severity of sanctions with
Iperceived likelihoods of conviction in a variety of circumstances so as
0. effect systemically efficient levels of aggregate criminal activity, To
defend this remarkable hypothesis in the absence of direct empirical
gupport for it, he is forced into a series of positive positions of increas-
ing implausibility. Unsupported and often dubious assumptions about
the relevant costs and probabilities must be made. The various centers
of decisionmaking authority within the criminal process must be pre-
jsumed disposed and competent to coordinate their behavior toward the

3 140 R. Posnen, supra note 28, at 89-90. Elsewhere, however, Posner has termed this same result
m “anomaly” and criticized it as “highly inefficient.” Posner, The Economic Approack to Law, 53
frex. L. Rev, 757, 765 (1975). But the fault Posner identifics in the American rule is not that it
. ‘vidu less than effective deterrence of the cost-imposing activity itself, as his argument here
gyould suggest, but instead that it encourages inefficiently frequent litigation gfter the breach of
goniract rather than less costly scttlement procedures. See Posner, An Economic Approack to Le.
pal Procedure and Judicial Administration, 2 J. LEGAL Stup, 399, 428 (1973).

B4l 395 ULS. 711 (1969), discussed in notes 64-77 and accompanying text supra.
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result which demands that the fine itself be set no higher than it was.!5!
-The next case on the docket concerns Jefferson, Hamilton’s (apparently
Incompetent) guide, who has committed precisely the same offense but
1s too poor to pay the $25 fine. So Jefferson is sent to jail for ten days,
after which he admits that he too would do it again if the necessity
arose because the jail term, though unpleasant, was much preferable to
the alternative of starving. But in Posner’s view, this result is #os “cost-
justified” because Jefferson, unlike Hamilton, does not have the means
to pay the dollar value of the goods involved and the price exaction
required to distinguish efficient from inefficient offenses must therefore
be achieved through some different means, such as imprisonment,

Now this may or may not be sound economics (I would argue strongly -

that it is not), but as cthical theory, it would appear to distinguish right
from wrong solely on the basis of personal wealth and thus certainly
leave much to be desired.’*? It would, moreover, be surprising indeed
if positive analysis were to reveal that the character of fundamental
institutions of criminal justice had been wholly determined by pecuni-
ary considerations of this kind. !

Yet this is precisely the position Posner takes. Once the “cale for
fines” has been accepted as a descriptive proposition, “the heavy reli-
ance in all criminal-justice systems on nonpecuniary sanctions,
predominantly imprisonment™!33 is clearly suboptimal and must there-
fore be explained. Posner does this by asserting that “the costs of col-
lecting fines rise with the size of the fine”!** and that the insolvency of
most offenders requires that other modes of imposing the crifinal
sanction be devised.'*s ‘Returning to the normative, however, Pbsner
argues that because imprisonment is a large consumer of socigl re-
sources, “[i]f we must continue to rely heavily on the sanction of im-
prisonment, there is an argument for combining heavy prison terms for
the convicted criminal with low probabilities of apprehension and con-

15) See id. a1 166.

152 Posner bas argued at jengthl that an ethical systexa in which “[(Jhe only kind of preference
that counts . . . is ope that is backed up by money” is an appropriate and desirable normative
theory of law. Posner, Urilitarianism, Economics, and Legal Théory, 8 J. LeGAL STUD, 103, 119
(1979). ‘

153 R. POSNER, supra note 28, at 167,

154 /4. It should be noted in passing that this unsupported asscrtion is not the same as the
milder one upon which Posner actually relics, that many offenders are unable to pay pecuniary
fines equal to the economic damage caused by their acts. :

155 “Since water cannot be squeezed out of a stone, i:d‘prisonmem must continue to be used for
indigent offenders, who predominate in theft and in crimes of violence,” /4. at 169. But Posner’s
argument that nonpecuniary sanctions have in facr been evolved as a response to this problem of
indigency requires the further demonstration that crimes punishable by imprisonment (or torture)
have a/ways been generally the provinee of the impecunious, & proposition which he neither states
nor proves. Moreover, there appears to be no room in this analysis for the observation that many
persons who could indeed afford the requisite fines are sent to prison nevertheless,
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viction.”!5¢ Posner is apparently untroubled by the disproportionality
of the penalties he would thus prescribe but, like “[m]edieval thinkers
[who] were worrted about this problem,” 157 he is concerned about the
existence of an upper bound to the practical severity of punishment:
“But if there is an upper bound . . ., then crimes of different gravity
may carry an equivalent penalty, and this could lead to inefficient re-
sults.” 158

. Had Posner’s discussion of the criminal process ended here, his
readers might be excused for thinking that he had conceded the posi-
tive weakness of his position and thus intended his analysis to be taken
as normative. But his subsequent discussion of organizational form in
the civil and criminal processes demonstrates otherwise,!*? because his
attempt to explain the observed reliance upon private enforcement in
the civil case and public prosecution in the criminal one is explicitly
based upon the assumption that criminal punishments are in fact
probability scaled for purposes of systemic efficiency.

Once again, a distinction between crimes and civil wrongs that is
grounded in the existence of moral cost would provide a simple but
satisfying rationale for this structural variation.'*® In the case of torts
and breaches of contract, for example, the external effects involved are
all but exclusively economic in nature and concentrated upon a single
direct cost bearer. This generally allows the full extent of cost imposed
to be ascertained despite the expense of litigation through individual

 sujts brought by private, self-interested plaintiffs. But the disperson of

fhoral costs over a multiplicity of cost bearers forces the criminal pro-
cess toward a different mode of organization. While the aggrepate
moral cost of a given offense may be substantial, the cost borne by sin-
gle indirect victims is generally too small to induce the large number of
individually costly private suits which would be necessary for reason-
ably complete cost internalization. Public enforcement in this situation
is thus very much in the nature of a class action and, as we have seen,
the punishment imposed upon convicted offenders is characteristically
a public good which serves as a kind of restitution to the large class of
moral cost bearers.!s! _ : o
But here too, analysis of this sort is not open to Posner. Instead, he
gxamines an alternative to public organization in the criminal process
in which the police and public prosecutor are replaced by private “en-
forcement firms,” bounty hunters who would undertake to capture of-

156 /2. at 170.

157 Jd, at 171,

158 74, _

159 The arguments discussed to this point appear in a chapter eatitled The Criminal Sanction
and Criminal Law, id. at 163-78. The procedural issues, however, are treated later, /2. at 461-74,

160 Adelstein, The Moral Cesis of Crime, supra note 7, at 241-42. :

161 See text accompanying notes 49-52 supra.
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making it available to the purchaser. Subject to individual income con-
straints, potential buyers bear the final responsibility for deciding
whether or not the good is to be transferred to them, and determine for
themselves whether their taking of the good would provide personal
profit or satisfaction greater than the full cost of production as reflected
in the purchase price. The essential element of this decentralized-allo-
cational mechanism is the purchase price, which serves sirnultancjously
as an instrument of ‘“‘deterrence” and “retribution.” Those to whom
transfer of the good is inefficient in this sense are discouraged by the
requirement of payment from taking ownership of it; indeed, where all
potential buyers are deterred in this way, production of the good must
be reorganized 5o as to consume fewer resources or be abandoned:alto-
gether. But those professing willingness to make good the resgurce
costs imposed by their enjoyment of ownership are in fact required to
satisfy the claims to restitution of those who bear the costs. Exaction of
the purchase price from these buyers is both a guarantee of the -effi-
ciency of the transfer and a means by which each participant in the
production process is eventually compensated in full for the costs suf-
fered in contributing to it.

It is precisely this principle of simultaneous deterrence and retri-
bution which characterizés the resolution of externality relationships in
the criminal process, which seeks to reconcile the satisfactions of crimi-
nal behavior with the widely dispersed material and psychic injury that
such activity inflicts. This reconciliation is effected through the exac-
tion of a punishment price in each case meant to refiect the full extent
of cost associated with the act involved. The application of a cost-pro-
portioned sanction thus completes a multilateral transaction initiated
by the offender’s imposition of economic and moral cost upon a large
group of cost bearers, including the members of society at large as well
as the immediate victim of the act.!” Like its market analogue, this
mechanism places the ultimate responsibility for distinguishing efficient
from inefficient cost imposition on the offender, the potential “pur-
chaser” of the criminal entitlement, who is the only reliable judge of
the satisfaction to be derived from the act and whose decision can be
based upon the cost information encoded in the punishment price at-
tached to the contemplated behavior. Where the costs imposed exceed
the satisfaction of the act, the price serves to deter the inefficient trans-
fer of the entitlement to the offender. But when the offender believes
otherwise, that judgment of efficiency is tested by the public exaction of
a price which, as I have argued, produces retributive value generally
sufficient to compensate moral cost bearers “in kind” for the injuries
they have suffered.'s®

167 See {ext accompanying nates 42-52 supra. !
168 Ag | have noted elsewhere, the compensarory aspects of the criminal process seem primhrily
directed toward the elements of moral cost, and thus largely toward the class of indirect vicjims,

62 w :
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The wide incidence of costs over a multiplicity of cost bearers is a
characteristic of criminal activity which is shared by ordinary economic
consumption. The contributions of vast numbers of people separated
by great distances are required to produce each orange or automobile
and direct it to the consumer. Nevertheless, if property rights are suffi-
cient to ensure that all transactions are made voluntarily and the goods
involved have essential qualities that are independent of the identities
of particular buyers or sellers. efficient allocation of these resources can
generally be achieved in free markets with competitive prices; this is
the “marvel” of market coordination 10 which 1 have already al-
luded.1¢?

But these favorable conditions for market organization do not ex-
ist in the case of criminal cost imposition. The nature of criminal enti-
tlements is highly individualized and sensitive to the conditions under
which they are transferred: the identities of offender and direct victim
and the circumstances of the offense are variables which largely deter-
mine the actual costs imposed by specific kinds of behavior, Moreover,
although each of us is aware of the general existence of crime and con-
duct our daily lives so as to expose ourselves continually to the small
risk of victimization, participation of the direct victim in the criminal
transaction at the moment it occurs can hardly be deemed voluntary,
While neither of these conditions alone is sufficient to frustrate market
organization,'™ their concurrent existence, together with the dispersion
of moral costs, presents an all but insuperable barrier to the develop-
ment of markets in criminal activity,

This failure of markets to organize the efficient transfer of criminal
entitlements requires that task to be achieved, if at all, by alternative

and endemically less efficacious allocf‘itional devices. Although in the

although the actual punishment imposed upon a given offender may also reflact the economic cost
borne by the direct victim aad thus full internatization of the external effects involved might oc-
cur. Where a criminal agt imposes substantial physical or economic injury,  private cause of
action in loft is generally created at the sume time, But these claims must be pursued separately .
from the criminal proceedings. and the costs involved in such actions make them a praciical rarity.
As a result, while the offender may be {orced through the punishment price 1o bear the full costs of
the illegal act, the element of economic cost borne by direet victims may remain uncompensated
without still further institutionat arrangements 10 effect recovery. In the United States, this prob-
lem has been approached in recent years by the enactment of “victim compensation” insurance
schemes administered by the siale. See generally Adelstein, Megotiared Guilry Plea, supra note 8,
at 792 n.29, -

169 See text accompanying note 30 rupra.

170 n the limiting case in which costs are perfectly individualized but only two parties are
involved in the externality relationship. a situaiidn of bilateral monopoly exists and an eflicient
sofution i generally possible through free bargaining. With respect o involuntary transactions,
while it is ctear ihat few workers would accept employment at any price which would lead imme-
diately to certain death or serious injury, policemen, firemen, construction workers, miners, and
many others voluntarily cansent 10 a small but significant probability of death or injury on the job
every day, a risk for which adjustments in the wage rate provide compensation.
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perspective. As I have shown, the neoclassical approach often .cgndc;x;g/
postulate ‘the costs attendant to a certain course of conduct; indeed,
from that perspective some costs—especially moral ones—are function-
ally excluded.

such a framework is to have any empirical content at all, the
scopgand generality of the fundamental proposition must be limited tl)1y
some further set of particulars. More precisely, these “primary hypoth-
eses” must specify the nature of the costs involved in the exchange P{s(;-
cess in greater detail and thereby exclude some logically possible
characterizations of them from consideration. Only when the ‘ﬁ'md?-
mental proposition has been supplemented in this way can emp}nca}l y
meaningful “secondary hypotheses” be formulated on the basis of it
and confronted directly with evidence which might refute them. More-
over, like the fundamental proposition itself, the set of primary hy;_)qth—l
eses generally cannot be evaluated by direct observation; tl‘x‘c empirical
value of a given primary hypothesis is tcs:ted solely by its .«sul:'qect1vle::1
appeal to the intuition and the “objective” correspondence between the
secondary hypotheses which flow from it and observed phenomena in
the system under investigation. The process of hypothesis generation
in the institutional framework is thus necessarily comprised of three
steps: the postulation of the fundamental proposition, the amplification
of this proposition by primary hypotheses motivated by m:tmtlondog 1111-
trospection but not subject to immediate empirical evaluation, anc nly
then the development of secondary hypotheses which are tested dlre‘ct y
against observation. .

Two now familiar examples will serve to illustrate this procedure.
In the first case, we begin with the fundamental proposition of price
exaction and add the primary hypothesis that the costs_lmposed by
criminal behavior, as opposed to that which is merely tortious, con{tan:
both a widely dispersed moral element and an economic _cloml}la.on;_n
largely concentrated upon the direct victim of the act. While this dis-
tinction between crimes and torts may well be an appealing one, 1t
scems clear that it is ultimately an intuitive definition which canpot be
“proved” independently of argument within the price exaction frame-
work itself. But as I have shown, this primary hypothesis allows us lt)o
explain,'!”® on the basis of the fundamentl;a.! proposition, both tl}c o”;
served differences in the structure of the civil and criminal procca§c§
and the persistence of traditional modes of inflicting visible suflering

173 With Hayek and Karl Popper, I assume here the epistemological equivalence o:: tl:ze ccne-
cepts of prediction and explanation (or “retrodiction”), wlnc: "_ue ?e“l;_{. tu:; ;p:gs c:s ‘; hca:a:liu
i i rom the
ocess where, in the first instance, known rules are used to derive ;
lfaéllow upon them, while in the second instance these rules are used to derive from tl;c known facts
what preceded them.” F. HAYEK, Degrees of Explanation, supra note 126, at 9 n4.

174 See text accompanying notes 160 & 161 supra.
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which continue to characterize criminal punishment.!”s If we adopt the
further (and again untestable) primary hypothesis that the costs associ-
ated with illegal behavior are highly individualized and sensitive to the
specific circumstances of the offense, we can foresee the inability of ex
ante pricing of criminal entitlements to refiect their true value with ac-
ceptable accuracy and the developrjent of pricing procedures which do
not fix the precise punishment until'the offense has been committed can
be expected. Where this individualization becomes highly refined, the
resultant informational paradox will necessitate some amelioration of
purely ex post facto pricing so that potential offenders are given an
opportunity to evaluate the efficiency of their contemplated cost impo-
sttion before they act.17¢

In both these cases, the qualification of the fundamental proposi-
tion by the primary hypotheses enables identification of specific ways
in which environmental conditions might frustrate the operation of the
criminal process as an exchange mechanism, and we can therefore an-
ticipate some structural response to the organizational failure. But the
essentially qualitative nature of the phenomena encompassed by the
secondary hypotheses clearly robs the “predictions” involved of mathe-
matical precision. For any given source of organizational failure, there
will generally exist a range of qualitatively different responses, all of
which might adequately speak to the problem in practice. Informa-
tional paradox, for instance, might alternatively be addressed by legis-
latively defined sentencing standards applied at the judicial stage, by
mandatory sentencing statutes, by procedures of appellate sentencing
review, or by some combination of these devices.!”” The secondary hy-
pothesis that individuals seeking efficient exchange within the criminal
process will direct the process toward some structural response to the
paradox does not single out any feasible adaptation as “optimal” or
require a particular one to dominate or persist indefinitely.

But even though the range of phenomena consistent with a given
secondary hypothesis may be wide, it is never infinite, and the frame-
work retains significant empirical value because there are clearly con-
ceivable phenomena which lie outside the range of admissibility and
whose existence, therefore, could be used to refute the secondary hy-
pothesis.'”® For example, since the free flow of cost and price informa-

173 See 1ext accompanying notes 49-52 supra.

176 See text accompanying notes 10 & 11 supra.

177 An example of the way in which qualitatively different procedures might all provide a satis-
factory response 1o the informational paradox is offered by the Supreme Court’s approvai of the
similar but not identical capital sentencing procedures of Florida, Georgia, and Texas in Proffitt v.
Florida, 428 U 8. 242 (1976), Gregg v. Georgia, 428;;]).8. 153 (1976), and Jurek v. Texas, 428 UJ.S.
262 (1976). Moreover, different structural rcsponsT may be more or iess efficacious depending
upon the nature of the offenses (and offenders) involved. Both these issues are discussed in Adel-
stein, Informational Paradox, supra note 9, at 291-96.

Y78 Cf. F. HAYEK, Degrees of Explanation, supra note 126, at 8-16.
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more than one such explanatory framework, only the subjective plausi-
bility of the undemonstrable fundamental Propom’tlons and prml]ary
hypotheses involved, their correspondence with one’s own pei-sona.‘ e_):-
perience and interpretive intuition, can support an intellectua commit-
ment to one or the other. :
Indeed, much of my earlier criticism of the Becker.an_cl Posn.er,’pcr—
spectives on the criminal process can be Pnd_erstoqd in just thlsl_wgy.
To take but one example, recall Posner’s .dlscusswn of the relative
severities of observed penalties for premeditated murder and {mpasi
sioned homicide.'82 To-his fundamental _postulatc that the crlrm;lla
process is organized so as to achieve systemically efficient resourc; pllo-
cation through the device of probability scalec_i_pumshmc:rlx;nls,bl %S:lleé
adds the primary hypothesis that the probability that cold- O”'lle
murderers will be apprehended and convicted is systematically smaller
than that for impassioned killers. From these two untestable asseruo}r;s
follows the third, that the penalty for premeditated murder must be
greater so that the expected punishments in the two cases will bci the
same. Here, as elsewhere, my criticism was not that Ppsng:r was . ogl-l
cally “wrong” but rather that, relative to the alternative mstlrguuc)na::i
explanation of this same observation, the fundamental pr_capols11.;0‘1(':1l ar; ;
primary hypothesis required to support his argument ,su'?p)c'l 1e ntal
seem plausible.'®> This is particularly true for Posner's fun :'«11}111 n "
proposition, where the absence of any mechanism through v::]hm suc
systemic efficiency doctrines could historically have evolvef or_lplje:f-
ently be implemented in so complex a system, the exlstenceho explnsn )j
contrary but unexplained norms of criminal justice, and t11 cftota upt
pression of moral elements demand suspensions of disbelief too gree;_
for the explanatory power it returns. But the nature of lthe epllstcr?o
ogy required by the institutional and neoclassica lexpdarllja ory
frameworks forces the issue to this inherently subjective debating
ground, where neither paradigm is likely to prevail quickly or com-
ely.
pie 'I)‘{hese issues are complicated still further when the phen?mcna
- under scrutiny are the inherently qualitative outcomes of alm evo utxctnlrlx-
ary process. As I have argued in the case of the crimina proce_ssl,d te:
continuous variability of rules and procedures which do not yield to

182 §es text accompanying notes 144 & 145 supra. o .

183 The effective dil:placcmcm within the neoclassical framework of cs‘rdmal (ie, nlumf_l:ncall);q

measurable) utility functions by preference orderings which did not require the?uant:llﬁca::;nl;c
ili i j ds. Economists had long been uncomfortable wi

utility was achieved on just these grounds. c e oo when
ificiali i i lity which lay at the base of demand theory, ang

artificiality of the assumption of cardinal utility . "

i downward sloping demand curve, cou

i hown that the principal result of that theory, the downwar ! 1d

gc‘:ﬂ:risved from an or:inal notion of utility which appeared intuitively mozc pll::us;ble a;:. 2 d::);cn
i inali ion was largely abandoned.

i f the actual process of choice, the cardinality assumplion | i

;i?l:rzsting discussiF:m of this episode in the history of ¢conomic thought, see M. BLAU(:;‘:, Eco
NOMIC THEORY IN RETROSPECT 343-74 (3d ed. 1978). ;
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quantification and the nonoptimizing character of the process which
generates them severely constrain our ability to “predict” or explain
their evolution with mathematical precision. “At best, we can outline a
general set of properties which characterize adequate structural re-
sponses to a given environmental condition, qualities which might be
shared by a broad range of specific evolved forms.

But beyond this, such qualitative argument inescapably involves a
series of subjective interpretations and verbal descriptions on the part
of the analyst, an element of particular sensitivity in comparative stud-
ies of evolutionary development. At the outset, of course, the evolving
exchange mechanism itself must be isolated and identified clearly. This
delineation of theoretical boundaries need not correspond to other,
more common or generally perceived definitions of the institutions
under consideration; what must be captured is the complex of social
arrangements which serve to structure individual incentives regarding
cost-imposing behavior through the device of effective sanctions. In
some societies, for example, or in a given society observed over a long
period of time, the mechanism that T have termed the “criminal pro-
cess” may well be manifested beyond the explicit borders of formal
criminal law and procedure. It may include elements not only of the
civil law (should such a clear distinction exist) but also of religious in-
stitutions and other informat but respected codes of conduct and sanc-
tioning mechanisms. Moreover, once the system itself has been
demarcated, the nature of its evolutionary development must be articu-
lated in sufficient detail to permit the formulation of unambiguous hy-
potheses and the organization of empirical observation to evaluate
them. The way in which problemstare posed by changes in the ex-
change environment, the precise nature of the dysfunctions that result,
and the means by which structural variation is generated within the
exchange mechanism must be made explicit so as to indicate clearly
just what kinds of phenomena the observer ought to be looking for and

how he or she will be able to recognize them once they are encoun-
tered.

2. The Santobello Observation —Certainly, the interpretive role
required of both theorist and observer in such an endeavor and the
close relationship between description and analysis it creates counsel
circumspection and sensitivity throughout the analytic process. But
these concerns become most problematic at the very end of the process,
when for reasons of theory the observer is called upon to recognize
particular structural phenomena which result from individual behavior
within a social system “for what they are” (or, more precisely, “by what
they do™) even though the participants themselves may view the causes
and consequences of their own actions very differently. This question
of “latency” in individual behavior takes on special significance in the
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damentally unfair to him as an individual, and despite its allusions to
arguments of policy, this is precisely what the Court held. Now it can
well be argued that where, as in Santobello, a particular rule or proce-
dure can be rauonalized independently of any constitutional claims
which might be raised in its support, the adoption of policy on these
grounds is to be preferred in that it avoids the adjudication of constitu-
tional questions.'®* Yet it is clear nonetheless that many such rules also
remedy widely perceived inequities, the Court does little violence to
well established moral sensibilities in asserting that the state’s treat-
ment of Santobello was unfair. '

The observation that rules which serve to maintain or enhance the
ability of a given allocational mechanism to organize efficient exchange
in particular environments may also reflect broadly shared values of
fairness (which we shall call the “Sanrobello observation™) becomes es-
pecially significant in the evolutionary perspective of institutional in-
quiry. In the first instance, it suggests that the persistence and
generality of specific normative principles of fairness or due process
may be related to the role they play in facilitating the individual search
for mutually beneficial exchange which lies at the center of the institu-
tional framework. Sanrobello is by no means the only example in the
American criminal process of this compatibility of pervasive social
norms with a propensity of individuals toward efficient exchange. ;En-
vironments characterized'by moral effects which may vary widely from
case to case and which include a clear element of coercion in the initial
imposition of costs demand a great deal of organizational arrangements
directed toward the completion of efficient transactions. Price exaction
in such an environment requires the simultaneous pursuit of propor-
tionality and individualization in the fixing of punishment, goals tradi-
tionally seen as distinct and often conflicting.'”* Prices must be
sensitive both to the extent of cost associated with particular acts and to
the potentially substantial variance among ostensibly similar cases.
Moreover, given the absence of competitive forces from this environ-
ment, the problem of “fair notice” assumes great importance; some
means must be established by which price information essential to the
identification of efficient transactions can effectively be communicated
ex ante to offenders.

But the Supreme Court has in fact evolved constitutionally based
rules and procedures which address each of these organizational re-
quirements, and in each case has done so by identifying the normative
grounds for its decisions with what it perceives 1o be deeply rooted val-
ues of criminal justice. The virtually universal norm of proportionality,
though fully elevated to constitutional dimension through the eighth

193 A similar point is made with respect to the imposition of sentencing standards in Adelstein,
Informational Paradex, supra note 9, at 281, 256 n.78.
194 Gee, 2 g, H. HART, supra note 98, at 24-25, 164-66,
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amendment only recently in Coker v. Georgia,'%s has been recognized
by the Court for decades as a basic principle of equity in criminal sen-
tencing.'® The interrelated ideal of individualization is articulated in
equally fundamental terms. Thus, in Pennsylvania v. Ashe,'"? holding
the equal protection clause to be consistent with the imposition of dif-
ferent sentences for statutorily identical offenses, the Court stated:
For the determination of sentences, justice generally requires considera-
tion of more than the particular acts by which the crime was committed
and that there be taken into account the circumstances of the offense to-
gether with the character and propensities of the offender, 198
The transmission of price information to potential offenders has been
treated similarly. The threshold problem of entitlement placement—
the distinction between legal and illegal cost imposition—has long been
at the core of the vagueness doctrine:

That the terms of a penal statute creating a new offense must be suffi-
ciently explicit to inform those who are subject to it what conduet on their
part will render them liable to its penalties is a well-recognized require-
ment, consonant alike with ordinary notions of fair play and the settled
rules of law; and a statute which either forbids or requires the doing of an
act in terms as vague that men of common intelligence must necessarily
guess at its meaning and differ as to its application violates the first essen-
tial of due process of law.'?

But as the perception of the costs imposed by specific offenders in par-
ticular circumstances has become increasingly refined,2% the resultant
individualization of sentences has created the further problem of fair
notice expressed in the informational paradox. As I elsewhere have
argued at length, the Court’s requirement of capital sentencing stan-
dards in the normative context of the eighth amendment speaks di-
rectly and with striking explicitness to this environmental obstacle to

"

195 433 U.S. 584 (1977) (by implication). See text accompanying notes 98-113 supra.
196 Writing for the majority in Weems v, United States, 217 U.S. 349, 366-67 (1910), Justice
McKenna stated:

Such [disproportionate] renalties for such offenses amaze those who have formed their con-
ception of the relation of a suale 10 even its offending citizens from the practice of the Ameri-
<an commonwealths, and believe that it is & precept of justice that punishment for crime
should be graduated and proportioned to offense.

197 302 U.5. 51 (1937).

198 1d. a1 55. See also Lockelt v. Ohio, 438 U.S. 586, 602 (1978) (*[T]he concept of individual-
ized sentencing in criminal cases generally, although not constitutionally required, has long been
accepted in this country.™); Burns v. United States, 287 U.S. 216, 220 (1932); Moore v. Missouri,
159 U.5. 673 (1895). .

19% Connally v. General Constr. Co., 269 U.S. 385, 391 (1926). See also Lanzetta v. New
Jersey, 306 U.S. 451, 453 (1939). :

200 cf. Wiltiams v. New York, 337 U.S, 241, 2473;-48 (1949) (“The belief no longer prevails that
every offense in a like legal category calls for an identical punishment without regard to the past
life and habits of a particular offender . . . . Today’s philosophy of individualizing sentences
makes sharp distinctions for example between first and repeated offenders.™) (footnote omitted).
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who comprise them. What is needed to break this circle is some ana-
logue to the biological process of natural selection, a mechanism attrib-
utable solely to the behavior and intentions of fndividuals which is
sensitive to the environment within which the system exists and which
propels the generation of adaptive structural change in response to
shifts in environmental conditions, &

In the criminal process, as I have suggested,2% this evolutionary
mechanism is a complex of legislative and judicial institutions directed
toward the resolution of individual externality relationships through
price exaction, severely constrained by the impactedness of necessary
information and the strictly bounded rationality of its actors.. Struc-
tural change at the margin 1s most often precipitated by individial liti-
gants whose claims of unfair treatment can, in their essentials, be
interpreted as identifying sources of organizational failure in the price
exaction process that are due either to specific conditions in the ex-
change environment or 1o systematic error in the evaluation of particu-
lar costs. In cases they deem appropriate, appellate courts fashion
remedies of general application to the problem at hand from among the
limited set of alternatiyes presented to them, thereby adapting the allo-
cational mechanism as a whole to whatever informational or environ-
mental condition motivated the litigation. And the dynamic which
energizes this entire process of structural adaptation is the postulated
search for mutually beneficial exchange, a fundamental constitutent of
individual behavior which extends well beyond those particular envi-
ronments well-suited to market organization and which, in the institu-
tional perspective, is the raison d'etre for the criminal process itself.

None of this represents a revolutionary innovation in economic'
thought. One need only look to Adam Smith for an expression not just
of this underlying behavioral postulate but, much more strikingly, of
the adaptive and evolutionary view of social organization based upon
this behavioral assumption.20? A universa! and distinctively human
“propensity to truck, barter, and exchange’208 was, for Smith, the indi-
vidual purpose which lay at the source of market organization itself
and the social division of labor which derives from it. The vast and

206 Seg 1ext accompanying noses 24-26 & 166-72 suprd,

207 Indeed, the cvolutionary ideas of Smith and others of the Scottish school appear 1o have
been reflected in the thought of Charles Darwin. See, eg.. F. HAYEX, The Legal and Political
Fhilesophy of David Hume, in STUDIES IN PHILOSOPHY, POLITICS, AND ECONOMICS 106, 119
(1967). On the precursors of Darwin generally, se¢ the excellent collection FORERUNNERS OF
Darwin: 1745-1859 (B. Glass, O. Temkin & W. Straus, Jr, eds. 1959). .

208 Smith explained: ¥

Whether this propensity be one of those original principles in human nature, of which no

further account can be given; or whether, as seems more probable, it be the necessary cbnse-

quence of the facuities of reason and speech, it belongs not (0 our present subject to inguire,

It 35 common 1o all men, and to be found in no other race of animals, which seem to ?;ow

neither this nor any other species of contracts, '
A. SMITH, supro note 3, a1 13, r

i
h
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: immensely complex network of interrelationships which comprise the

. . . 'y
market evolves not as a product of conscious design but as & *“spontane-

'~ ous order"2% neither foreseen nor intended by any of its individual

participants. The specific qualitative form of market institutions, more-
over, is sensitive to the environmenial c‘omliltlons w1th1{1 v_vh11ch ex-
change must be carried out. Thus, “the division of labor is limited by
the extent of the market”; factors of population density and topography

- are principal determinants of the degree and kind of specialization
- which characterizes particular markets.?!¢

Most interesting, however, is the dynamic component of Smith’s
analysis. His discussion of the origin and development of money, flc_:r
example, is a detailed evolutionary argument solidly grounded nt} the
functional aspects of currency as a market-based medium o ;x-
change.2! The replacement of barter, first by commodity money, t ex}
by raw metals, and finally by public coinage is explained in terms o
the successive improvements in physical convenience and transferabil-
ity, measurability and standardization, and the reduction of u_ncer;amly
offered by each of these qualitative changes. 1t is the individua fprc»};
pensity toward exchange which Smith explicitly saw as calling fort
these institutional adaptations in increasingly complex trading environ-
ments, and had he written 200 years later, it seems clear that Smith
would have understood the subsequent development o“f <_:omme_rc1al pa-
per, negotiable instruments, and “electronic balances” in precisely the
same way.

Against this background, the framework developed here adds but
two elements. The first—a broad functional analysis of the cnm;(nal
process as an imperfect institutional response to the failure of marl iets
to organize individually efficient ‘transactions in criminal entitle-
ments—results from the simple extension of the postulated pr.openany
toward exchange to environments hostile to market orgamziuon. e;
yond this, the possibility of a limited but fruitful analogy to the pro;_esh
of natural selection enables us to specify a plausible mechanism whic
can account for adaptive structural change in this system without resor}
to final causes or systernic purposes. In the final parts Ofllhls essay, i
examine some of the problems associated with thcfe two e emcnts,han
conclude with a brief discussion of the framework’s promise as ; theo-
retical basis for comparative studies in criminal law and procedure.

209 This phrase is Hayek's. See F. HaYEK: Notes on the Evolution of Systems of Rules of Con-
duci, in STUDIES IN PHILosoPHY, PoLiTics, aND EcoNomics 66, TTI '(1.967). ined s
210 A. SmiTH, supra note 3, at 17-21 {Boak L. ch. L1l: “That the Division of Labor is Limited by
tent of the Market™).
th:ll;:xld. al 22-2% {Book 1, ch. 1V: "Of the Origin and Use of Moncy“). For two m;rc moderr‘:
expositions of these same ideas, one historical and one mathematical, see J. H-ICKS. A ,' HEOR‘;;)J
EcoNoMic HISTORY 63-68 (1969); Jones, The Origin and Developmeni of Media of Exchange, .

PoL. Econ. 757 (1976).
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coordinated can be formulated solely in terms of the behavior of indi-
viduals. Only when such explanations require the ascription of purpo-
sive behavior to social entities or systems themselves, rather than to
individual actors alone, is their scientific validity called into question.
But it is precisely this deficiency which some thoughtful critics claim is
inherent in all of functional analysis. In their view, the defining feature
of functional argument is its invocation of a systemic teleology; expla-
nations of social phenomena or the dynamics of social systems which
can successfully be grounded in the actions of individuals necessarily
lose their functional character as a result.?!®

This easy identification of functionalism with a teleological point
of view is resisted by Carl Hempel.220 Impressed by the extensive use
of functionalism in evolutionary biology as well as the social and his-
torical disciplines, Hempel offers a critical and closely circumscribed
defense of its methodology. His purpose is to examine the logical struc-
ture and empirical significance of functional analysis “by means of a
confrontation with . . . the explanatory procedures used in the physical
sciences.”22! He does this by carefully decomposing what he perceives
to be the common core of the functional method in a variety of disci-
plines into a series of separable propositions, discussing the meaning
and explanatory power of each in turn. Relative to the methods:em-
ployed in the physical sciences, Hempel ultimately finds functipnal
analysis wanting, largely because of its inability to provide determinis-
tic or statistical predictions about the qualitative phenomena jwith
which it is generally coficerned. But he also shows that, contrary to
claims of inherent tautology, proper functional argument does invoke
general causal relationships??2 and, most importantly, that its element

219 Thus, Anthony Giddens explains, .
Merton's differentiation of manifest and latent functions makes explicit an integral feature of
functionalist theory in the social sciences: that social institutions demonstrate a teleology
which cannot be necessarily inferred from the purposes of the actors involved in them. .In
sociological functionalism, this afways depends ultimately upon the thesis, or the assumption,
ihat there are “social needs” which have to be met for society 1o have a continuing existence
.. .. [Bul] social systems, unlike organisms, do not have any need or interest in their own
survival, and the notion of “need” is falsely applied if it is not acknowledged that system
needs presuppose actors” wants .. . . Butif there are no independent system needs . . .the
nation of function is superfluous, for the only teleology that has to be involved is that of
human aclors themselves, together with the recognition that their acts have consequerices
other than those they intend, and that these consequences can involve homeostatic processes.

A. GIDDENS, supra note 15, a1 105, 110-11 (emphasis in original). See also A. RYAN, THE PHiLOS-
OPFHY OF THE SoCIAL SCIENCES 172-96 (1970),

220 C. HeMPEL, note 205 supra.

221 {4, a1 297.

222 7, at 298-303, 309. See also R. BROWN, EXPLANATION IN SOCIAL SCIENCE 129-30 (1963). -

The thrust of this coniroversy is readily illusirated. Let R be a procedure or organizational form
within a particular system, E its functional effect in the system (that is, the problem which R
solves), and E the absence of E. The argumem “E causes R” is properly questioned because it
Jocates an effect a1 an earfier moment in time than its cause. But Hempel shows that functional
argument which includes the essential element of a self-regulating mechanism in the system
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of self-regulation or homeostasis can (indeed must) be based upon indi-
vidual behavior and thus need not imply systemic purposes or the exist-
ence of final causes.?* Pursued with care and discernment, he
concludes, functional analysis can be a powerful mode of scientific in-
quiry, “uminating, suggestive, and fruitful in many contexts.”224
What makes Hempel's study of particular interest is that the logical
structure of the functional method. he discusses is all but identical to
that of the institutional analysis of the criminal process. His detailed
consideration of this structure, as well as the shorticomings he identifies
in 1t, can thus shed much light on the epistemological properties of the
Institutional framework and ensure that argument within it is con-
ducted in a useful and scientifically acceptable way.

\. Functional Statics: Structure and Clarity in Functional Argu-
ment —Proper functional argument must incorporate both a static de-
piction of the system under consideration and an explicit dynamic
}Vhlch accounts for its ability (or failure) to adapt over time to changes
in the circumstances of its existence.??> As Hempel makes clear, func-
ttonal analysis in the social sciences has often foundered on the s:pcciﬁ-
cation of this dynamic and the conditions under which it operates, and
I shall presently examine this problem and the response of the in;titu—
tional framework to it in some detail. But the static component has
been a major source of difficulty as well, for Hempel shows that much
of the explanatory power of a given functional argument turns on the
clarity and precision of this aspect of the inquiry. At base, this static
element amounts to a descriptive “snapshot” of the system at a moment
in time during which it is adequately performing the social task
ascribed to it by the analyst. Along with’a clear definition of the system
itself and its internal state at the moment in question, this requires a
specification of the environmental conditions which surround it and a
demonslratlop of the precise way in which a given institutional struc-
ture or organizational form enables the system to continue its satisfac-
tory performance of the social task.

In general, this element of the argument fixes attention upon some
persistent structural form or behavioral pattern / which occurs in the
system 5. The aim of the static analysis is then

to show that s is a state, or internal condition, C, and in an environment
representing certain external conditions C, such that under conditions C,
and C‘ . (jointly to be referred o as c) the trait / has effects which satisf§
some “need” or “functional requirement” of s, i.¢., a condition # which is

grounde_d in the actions of individuals avoids this problem and is well framed in terms of genceral
taws. Given this mechanism, the argument becomes “E motivates the creation of R by individuals
within the system, and R produces E.”

223 €, HEMPEL, supra note 205, at 319-29,

224 74, a1 330, !

225 See text accompanying notes 244 & 245 infra.



NORTHWESTERN UNIVERSITY LAW REVIEW

nizational forms upon an unwilling legislature through the adjudica-
tion of individual cases. The British judiciary, in contrast, is entirely
subordinate to the legislature in matters of law and procedure, agzcg
English courts have no authority to overturn an act of Parliament.
Though they exercise substantial discretion over the conduct and out-
comes of individual cases, the common law prerogatives that the Brit-
ish courts retain with respect to procedural issues in general are_shagply
circumscribed by statute and fully subject to revision by the legislature.
As a result, the principal source of pfoce'dural_ innovation m.the Bntzsh
criminal process is not individual litigation directly, but legislative, en-
actment informed (and often inspired) by governmental commissions
of inquiry.23¢ While it is clear that the process of structural evolution in
both these cases is rooted in the behavior of individuals acting under
conditions of severely bounded rationality, the precise mechanisms in-
volved differ in' significant ways. Information regarding shifts in; the
exchange environment is gathered, and alternative organizational, re-
sponses to them proposed and implemented, by 'mldlwduals occupying
different places in the system of exchange; the ability of these parties z]o
perceive relevant costs or organizational effects may thus vary consid-
erably. It is essential that institutional inquiry, particularly compara-
tive studies, be sensitive 1o variations of this k}nd, and that care be
taken in each case 1o specify the mechanism which accounts for struc-
tural change as precisely as possible. _ o
The limiting role of deep structures in the generation of variability
is well illustrated by the problem of prosecutorial accox_mtab:hty. In
principle, the degree of independent authority vested in the public
prosecutor to decide which cases to pursue and how best to proceed
with them is a primary structural distinction !)ctweerf‘ the ac’l’versanal
American criminal process and the “inquisitorial” or “mixed” systems
of Western Europe. Substantial and largely unchecked prosecutorial
discretion in these areas is a pervasive element of the American system,
but continental law tends to favor a rule of compulsory prosecution
(the “principle of legality”) in cases of serious crime, monitored by a
judici i iS1 t to prosecute.2*! Both of these
process of judicial review of decisions not to prosec 0 ese
systems, however, must somehow deal with the twin problems of se e:cl:1
ing which offenses to prosecute and how to prosecute them when the

229 Op the relationship between Parliament and the British judiciary in general, sec W. Jen-
NINGS, THE LAW AND THE CONSTITUTION 137-92, 235-54 (5th ed. 1959). ' o

230 Though this is not the place for a detailed discussion of the mechanics of English criminal
justice, two excellent overviews are found in R. Jackson, ENFORCING THE LAW (rev. ed. 1972),
and P. DEVLIN, THE CRIMINAL PROSECUTION IN ENGLAND (1960). _ ‘ ‘

231 See, £.p., \be discussion of the German Legalitdiprinzip in J. LANGBEIN, supra note 130, ;l
§7-89; Jescheck, The Discretionary Powers of the Prosecuting Atiorney in West Qewny, 18 Am. J.
Comr. L. 508, 509 (1970). The mechanisms for enforcing compul;o_ry prosecution in lG:.rman_pf are
considered in J. LANGBEIN, supra note 130, at 100-05, and the joining of civil and criminal claims
are discussed in /7. at 111-15. |
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available human and material resources are insufficient to provide
every defendant with a full criminal trial. The American response has
been the controversial institution of plea bargaining, made possible by
the freedom of prosecutors to adjust the charges against a particular
defendant to correspond with the terms of a plea agreement. Indeed,
attempts to incorporate rules of mandatory prosecution or sentenc-
ing»2 have most often failed precisely because they deny the judicial
process its discretion to individualize the application of the criminal
sanction. But on the European side, the legality principle forecloses
this approach and requires that other avenues be explored. Still, conti-
nental systems have developed organizational forms consistent with
mandatory prosecution which address the problem of case selection in
the face of limited resources.?’®> The observation that evolved re-
sponses plainly directed toward similar ends must assume ostensibly
very different forms in the American and European systems suggests
the severity of the evolutionary constraint imposed by the deep institu-
tional structure of the criminal process,234

Atop these deep structures lies a sensitive and pliant “overlay,” a
fluid complex of specific outcomes and much less firmly rooted proce-
dures and organizational arrangements within which the initial stages
of the evolutionary dialogue between the criminal process and its envi-
ronment are conducted. The characteristic flexibility of this overlay—
its ability to respond relatively quickly even to small shifts in the ‘ex-
change environment—makes it the crucible in which alternative ap-

232 See D. NEWMAN, supra note 62, at $3-56, 112-14 {suggesting that mandatory sentencing
statutes tend (o increase the incidence of plea bargaining as prosecutors adjust charges to avoid
the mandate), Heumann & Loftin, Mandatory Sentencing and Abolition af Plea Bargaining: The
Michipan Felony Firearm State, 13 Law & S0c'y REv. 393 (1979). In capita] cases, mandatory
sentencing statutes have been found unconstitutional and “totally alien to our notions of criminal
Jjustice” insofar as they eliminate the possibility of individualized sentencing. Gregg v. Georgia,
428 U.3. 153, 200 n.50 (1976) (discussing proposal that prosecutors charge capital offenses for all
capital murders and refuse to plea bargain); Woodson v. North Carolina, 428 U.S, 280 (1976), both
discussed in Adelswein, Informational Paradox., supra note 9, at 294-96,

233 See, eg., J. LANGBEIN, supra note 130, at 92-100.

134 ¢y the lively and interesting recent debate on these issues in Goldstein & Mareus, The Myth
of Judicial Supervision in Three “Inguisitorial” Systems: France, lialy, and Germany, 87 YALE L.J.
240 (1977): Langbein & Weinreb, Continental Criminal Procedure: “Myth" and Reality, 87 Yare
L.1. 1549 (1978), Goldsiein & Marcus, Commens on Continental Criminal Procedure, 87 YALE L.J.,
1570 (1978). Goldstein and Marcus argue generally that the erosion of the principle of compul-
s0ry prosecution in recent years has been such that explicit parallels between American and conti-
nental “bargaining” procedures are highly apposite. “{The assumption] that because there is no
explicil bargaining, face-to-face or otherwise, there are also no trede-offs and comprornises . . .
simply mistakes the surface, and the formal law, for the underlying reality.” /7. at 1575, But
Langbein and Weinreb maintain that the principle remains intact, and that formal procedures to
allow for the zlernative disposition of peity offenses cannot usefully be seen as “bargaining™ in
the American sense. It is preciscly this kind of comparative study for which the institutional
analysis can be of greatest value, providing a theoretical framework for organizing the relevant
observations and itself offering valuable insights into the issues involved.
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ety of ways whose efficaciousness depends directly upon the nature of
the entitlement involved and the environmental conditions under
which it is to be exchanged. Social mechanisms which cannot satisfac-
torily organize exchange in particular environments will ultimately be
rejected, and those which can do so will continually be modified as
conditions change to preserve their ability to organize exchange, not by
the operation of some final cause but by the purposive actions of indi-
viduals seeking to complete efficient transactions. Thus, for example,
in any such system it is essential that the impacted information regard-
ing the costs associated with various activities be extracted so that effi-
cient prices can be determined, and that these prices be effectively
communicated ¢x anie to potential offenders. This, in Hempel’s sense,
is clearly a functional requirement of the exchange mechanism, but it
manifestly is not a “purpose” of the system as such. It is instead a
requirement which must be met by whatever mechanism individuals
devise to organize the efficient transfer of entitlements, and established
systems which fail to meet it must be altered by the actors to do so or be
replaced by others which will ensure the transmission of this informa-
tion if the individual purpose of exchange is to be achieved.

. But proper functional argument does 7o/ require that individual
behavior be consciously intended to achieve the functional requirement
in question. It is necessary only 1o show that where the functional re-
quirement is in fact being met, its satisfaction results entirely from i"ndi-
vidual behavior prompred by its absence, whatever the expressed intent
or motivation of the actors involved. As my earlier discussions of both
the Sanrobello observation and the theory of general equilibrium mjake
clear, the purposive actions of individuals may well have functignal
consequences unrecognized by them and not part of their conscious in-
tent.24! In Santobelio, as in the capital sentencing cases, the Coyrt’s
explicit purpose was to rectify the injustices exposed by the cases before
it and to prevent their recurrence, not to establish procedures which
would fulfill the particular functional requirements of the criminal pro-
cess identified by the institutional analysis. But the ruling had precisely
this “unintended consequence,” and a major contribution of institu-
tional inquiry is its illumination of just these kinds of functional effects
and the social relationships which give rise to them.

¥

2. Funcrional Dynamics: Of Self-Regulation and the Possibility of
Prediction —Of perhaps greatest importance, however, is the intimate
relationship between the notion of functional requirement and the es-
sential dynamic element of proper functional argument. Hempel ar-
gues persuasively that vagueness in the definition of functional
requirements often leads to tautology or the misplaced incorporation

241 It is this consideration which underlies Roben Merton's controversial distinction between
“manifest” and “latent functions,” critically analyzed in A. GIDDENS, supra note 15, at 106-09.
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into positive analysis of a particular investigator’s own normative judg-
ments as 10 what constitutes a “proper” adjustment in a given social
system. The concept of functional requirement can thus be given the
requisite precision and empirical content only if it is explicitly defined

in terms of some objectively discernable standard of adaptation. In a
system .,

the standard would be indicated by specifying a certain class or range R
of possible states of s, [in which] 5 is to be considered as . . “adjustin

properly under changing conditions” just in case s remains in, or u og
c!lsturbancc? Telurns o, some state within the range of £. A nceci, or fu}zu»
tional requirement, of system s relative to & is then a necessary condition
for the system’s remaining in, or Teturning to, a state in &; and the func-

tion relative to & of an item / in 5 consists in #'s effecting the satisfaction
of some such functional requirement.242

But much more is implicit in this formulation than simply the
clear statement of functional requirements. For while Necessity may
indeed be the Mother of Invention, she herself cannot be seen as its
cause; the satisfaction of functional requirements does not follow
merely from the fact of their existence. Functional argument cannot be
sustained without the further specification of an explicit dynamic, a
mechanism grounded in the behavior of individuals which is able to
sense that a particular functional requirement is not being met and
then to initiate some structural adaptation within the system which can
respond adequately to its absence. Hempel calls this essential specifica-
tion a Ayporkesis of self-regulation, “a general principle to the effect
tl}at, w‘xthm certain limits of tolerance or adaptability, the system will—
either invariably or with high probability—satisfy, by developing ap-
propriate traits, the various functional requirements that may arise
from changes in its internal state or its environment. 243

[Only] if a precise hypothesis of self-regulation for systems of a specified
kind is set forth does 1t become possible to explain, and to predict categor-
1caI_Iy, tl?e satisfaction of certain functional requirements simply on the
basis of information concerning antecedent needs; and the hypothesis can
then be objectively tested by an empirical check of its predictions. [Thus
if] functional analysis is to serve as a basis for . . . prediction . . .itis ot"
cructal importance to establish appropriate hypotheses of self-regulation

242 C. HeMPEL, supra note 205, at 323,
343 /4. at 317. Hempel explained further that

IsJuch a hypothesis would be 1o the effect that witkin a specified ran e Cofei

given system 5 ., . is self-regulaiing relative 1o a s}:um::il‘ir.,::ie range £ gf‘ stagi-c;r:uﬁxﬁ?:lc‘g\: :
disturbance which moves s inlo 2 state outside R, but which does not shift the internal and
external circumstances of 5 out of the specified range C, the system 5 will return to a state in
fe‘. A system satisfying a hypothesis of 1his kind might be called Self-reguiniing with respect to

/4. at 324 (emphasis in original),
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cumstances of the case which initiates the process will be, an inability
which stems from the fundamentally subjective nature of the mfo_rmai
tional paradox itself. Defined in terms of the Rcrccpuons of individua
offenders, the paradox becomes an “objective” problem for the gn;'m-
nal process only when offenders are unable to elicit ex ante price 11n orci
mation and a court agrees that the difficulty the‘yf face, is genera ar;.)
serious, a sensing mechanism itself subject to the “error” introduced );
conditions of bounded rationality. The equally subjective judgment o
the external observer as to whether this particular functional require-
ment is being met is thus not only rendered extremely d1ﬁicuh but, 1nl
an important sense, quite irrelevant. Certainly the epistemologica
rules which Hempel imposes upon the terms and structure of proper
functional analysis are as fully valid and binding in this context as in
all others. But one element of the objective definitional precision that
he demands must be replaced by an irreducﬁlle kernel 0£ unicertainty,
for the ultimate specification of the range of acceptable” states R 1;:-
mains an inherently subjective matter, inextricably bound up in the
mechanism which senses and responds to departures from the accepta-
ble range.2%¢ . . _ "
. Yet even if it were possible to specify functional requirements wit
mathematical precision, a more fundamental source of mdctermmac;,;
in the institutional framework would persist. }“lns‘ls the problem o
“functional alternatives” or “multiple so!unons, which_Hempel identi-
fies as common to functional argument in both the social sciences and
evolutionary biology.2+7 For any given source of orgam‘zatlogal f;llurg
in the criminal process, there generally exists a potentially hrO? ;nh
not fully specifiable class of qualitatively different forms, Itltacc ob 1W u; )
in principle represents a sufficient adaptive response (o thé pro emu
hand.24¢ The particular subset of organizational alternatives i;:tuau'y
placed before a court by the process of litigation, and the r«;mc ')/11.;1 ti-
mately selected, depend in large measure both upon akpreced entia ;f-
tory which varies considerably from system 1o System an upgnblt e
peculiar qualitative circumstances of the case at bar. These variables,

246 aq analogous asgument can be made with respect 1o the institution of plea \;Trgaining.
initiated by the decisions of prosecutors concerned with the necessity that some a;woepla e Propgr-
tion of the triable cases which reach them result in the imposition f'-’f some Pum_s_hment price. _/‘
text accompanying notes 69-77 supra. Here, the precise determination of this critical proportion \sl
left essentially to the court-monitored subjective judgment of the prosecutor ?y the_de:p s:’rucful:a
arrangement of the American crirninal process, and the external observer is ag?m l;ce vl:t a
basic inability to establish the value of this variable independently of the system's self regulatory
mechanism. The organizational arrangements and incentive structures which grse;tse O;has sgu:ggln

i d i ii i ; fiy Plea, supra note 3, at 736-807, an -
discussed in detadl in Adelsiein, Negotiared Guilty .
:tr:in The Plea Bargain in Theory: A Behavioral Model of the Negotiated Guilty Plea, 44 S, ECON.
J. 488 (1978). 05, a0 308.14

247 C. HeMpEL, supra note 205, at 308-14, .

248 We have encountered various aspects of this problem before. See text accompanying potes

118-30 & 176-79 supra.
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by their very nature, simply cannot be anticipated.2* The essentially
nonoptimizing character of this process, the impossibility of completely
specifying a priori all the relevant conditions under which it operates,
and the continuing power of the human imagination to create qualita-
tively novel solutions even to familiar problems all combine to frustrate
the prediction, whether deterministic or statistical, of the specific out-
comes of the evolutionary process. For Hempel, this limitation is an
especially serious one, rendering the explanatory value of even the
most carefully wrought functional analysis “precarious.”230

But as Friedrich Hayek has vigorously argued,?s! such a position
seriously misperceives the nature of the evolutionary process and the
human capacity to apprehend and model it. Hayek points to an impor-
tant epistemological distinction between the recognition of patterns—
regular recurrences of certain kinds or sequences of events in nature ot
social life—and the individual manifestations of these patterns in par-
ticular environments of time, place, and circumstance. The construc-
tion of theory consists entirely in the recognition and description of the
patterns themselves, the clear anticulation of those common properties
in each set of recurrent events which give rise to the regularity ob-
served. But theory becomes a predictive tool only when it is possible to
apply it 1 a sufficient set of corresponding data, to ascribe values to
each of the distinct elements within the theory which are required to
specify the pattern itself. Our ability to determine precisely how the
pattern will manifest itself within a given circumstantial environment

thus depends directly upon how many of these individual particulars
we are able to ascerain,

Hayek uses this distinction between the recognition of patterns
and the prediction of their manifestations to express a fundamental de-
marcation between the physical sciences on the one hand and the life
and social sciences on the other. The impressive predictive power of
the physical sciences results from their concern with “simple phenom-
ena,” those in which “the minimum number of elements of which an
instance of the pattern must consist in order to exhibit all the character-

249 A5 Holmes stated:

The growth of the law is very apt to take place in this way, Two widely different cases suggest
a general distinction, which is a clear one when stated broadly. But as new cases cluster
around the opposite poles, and begin to approach each other, the distinction becomes more
difficult to trace; the determinations are made one way or the other on a very slight prepon-
derance of feeling, rather than of articulate resson; and at last a mathematical line is atrived
al by the contact of contrary decisions, which is so far arbitrary that it might equally well
have been drawn a little farther to one side or to the other, but which must have been drawn
somewhere in the neighborhood of where it falls,

O. Hotmes, THE CoMMON Law 101 (M. Howe ed. 1963);
250 C. HemPEL, suprg nate 205, at 314,

231 F. HAYEK, The Theory of Compiex Phenomena, in STUDIES IN PHILOsOPHY, POLITICS, AND
EconomMics 22 (1967).
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structural evolution in the criminal process does share with its biologi-
cal counterpart four basic characteristics which combine in each case to
impose strict constraints upon the theory’s powers of generalization and
prediction. First, the phenomena of interest are essentially qualitative,
organizational forms which vary continuously and cannot adequately
be specified by a vector of cardinal numbers. Moreover, the develop-
ment of these forms is a process of hysteresis, in which the entirety of
the system’s past is encoded in its present and acts as an important
determinant of its future. From these two elements springs the funda-
mental uniqueness of evolving entities which makes simple generaliza-
tions across them impossible. But even when our inquiry is confined to
- a single one of these “species,” the inherent indeterminacy which suf-
fuses both sides of the evolutionary dialogue frustrates the attempt to
foresee the course of its development. Conditions of bounded rational-
ity create for us an element of randomness in the generation of institu-
tional variation much like that which dominates the process of genetic
mutation. Finally, of course, we cannot predict evolutionary response
without a specification of the stimulus, and the absence of a theory of
environmental change in both the institutional and the biological cases
makes the central determinant of evolutionary direction exogenous to
the analysis.

But because the institutional framework, like its biological
analogue, incorporates a theory of structural change which avoids the
ascription of final causes, it allows us to seek in careful comparative
analysis both a means of empirical testing and a source of theoretical
insight. I have begun in this essay to suggest how this comparative
inquiry into systems of criminal price exaction might be conducted,
what questions must be asked of each such criminal process, and what
must be included in satisfactory answers to the inquiry. The vast po-
tential of institutional analysis as a tool of legal scholarship is, I think,
apparent. What may be less so is its power to redress a destructive
imbalance between the two disciplines which has come to pervade the
economic analysis of law. The increasingly sterile misapplication of
neoclassical technique to what economists perceive the problems of law
to be has begun to engender a well founded skepticism amongst law-
yers as to the value and appropriateness of this analysis to their own
discipline. 1 have tried to show here that legal scholarship has a vital
contribution to make, not simply to the field of economics and law, but
to tke development of economic thought itself. But economists must
first free themselves from “the naive superstition that the world must be
so organized that it is possible by direct observation to discover simple
regularities between all phenomena and that this is a necessary presup-
position for the application of the scientific method.”?*” Perhaps,

257 F. HAYEK, supra note 251, at 40.
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through the richness and discernment that they can bring to the institu-
tional framework, it will be the lawyers who demonstrate to economists

that their inspiration must be drawn not from Newton, but from Dar
Win. ’ )



