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Does This Piece A-Look at the Importation of the

Common-La thclalm Deed and After-Acquired Title
Doctrine into ¢ fia’s Civil Code

I. INTRODUCTION

Modern civilian method often calls upon the courts to develop
jurisprudential precepts . ... In the promulgation or revision of a civil
code the texts of earlier written laws, as well as custom and judicial
expressions are merged, together with new policies, into the formal
written text which constitutes a new point of departure for subsequent
interpretation and developme.’

The Louisiana legislature has recently placed such a jurisprudential precept
into Louisiana’s Civil Code.> During the 1993 session, the Louisiana Legislature
adopted the Louisiana State Law Institute’s Proposed Civil Code article 2502,
which becomes effective January 1, 1995. While the codification of a jurispruden-
tial rule is entirely acceptable under the civilian codal scheme, it is nevertheless
disturbing to learn that this particular Louisiana jurisprudence was developed with
blind eyes toward Louisiana’s Civil Code. It was developed primarily through the
adoption of common-law theories and principles. Such an adoption of common-
law solutions in Louisiana for specific problems “must be understood as something
which is appropriate only within the relatively narrow areas where there is no
existing rule of Louisiana law and for which there is no readily accessible answer
in the Louisiana law or in the few familiar foreign civil law materials.”® The
question is then raised: is the adoption of Amcle 2502 appropriate?

The promulgated article reads:

Art. 2502. Transfer of rights to a thing

A person may transfer to another whatever rights to a thmg he may
then have, without warranting the existence of any such rights. In sucha
case the transferor does not owe restitution of the price to the transferee
in case of eviction, nor may that transfer be rescinded for lesion.

Such a transfer does not give rise to a presumption of bad faith on the
part of the transferee and is a just title for the purposes of acquisitive
prescription.

Copyright 1994, by LOUISIANA LAW REVIEW.
1. Bergeron v. Bergeron, 492 So. 2d 1193, 1197 (La. 1986).
2. 1993 La. Acts No. 841, § 1. Act 841 was enacted on suggestion from the Louisiana State
Law Institute through its Proposed Louisiana Civil Code Revision of Sales articles.
3. Joseph Dainow, The Louisiana Civil Law, in Louisiana Civil Code at xi, xxvii (Joseph
Dainow ed., 1947).




LOUISIANA LAW REVIEW [Vol. 55

If the transferor acquires ownership of the thing after having
transferred his rights to it, the after-acquired title of the transferor dqes not
inure to the benefit of the transferee.*

In adopting this article, the legislature purports to codxfy tl.xe jurisspr;d:;ntl
rules established in Waterman v. Tidewater Associated Oil Co_.;‘ed ;1 usé
Hewitt, and Land Development Co. v. Schulz.” T?)es'e cases recogni ! n; use
of the 'common-law quitclaim deed in Louisiana Junsdtic‘:uons and ste;s (t)he e

i i in this commen
erning its use.® Of particular importance in this nt is e
rlll:zl;:sthg: :fter-aiquimd title doctrine shall not apply to a ;atl; by qglgl!a:r; ::dedm
i i i i ity of the quitclai
This comment will briefly discuss the necessi / of | .
i laim deed and the after

isiana. It will examine the current law of the quitc t

::(;‘;is::;atiﬂe doctrine, and determine whether the language :lf nev(;/d /;{:;ie 2’?1?125
i i juri i inciples purportedly ¢ .

is consistent with the Junsprudel.mal princip! O sty and ite
t will examine the consistency between new / i and

z:;:;nlf:ring Civil Code articles. Additionally, a general discussion of quitclaim
ill be necessary. )

dwd;l;;x article in a code should fit with one another as do the pieces (:if :

puzzle. The articles must be read and interpreted together. Thus, the questio

is posed: does Article 2502 fit?

II. BACKGROUND AND DEVELOPMENT OF ARTICLE 2502

A. Common-Law Application

1. The Quitclaim Deed

The quitclaim deed is of common-law origins.”  The dlsnng:;};:;gr
characteristic of a quitclaim deed is that it “purports merely to convey W

of the Louisiana Civil

4. 1993 La. Acts No: 841, § 1. This .ac( ins the enstire

Code articles on sales, which becomes cffec;we January 1, 1995.
, 35 So. 2d 225 (1947). ) ) . !

: 2;?) I.Lj ;g: 435 So. 143 (1907) (holding that a quitclaim deed is sufficient to .suppon l:;

. ‘1 itive prescripti \' This cor will not address this aspect of new La. Civ. Code art.
year acq ve p P

i 1, 1995). o . .
25027(51‘&10:9" i:”;“ﬂg“ So. 125 (1929) (also holding that a quitclaim dectlll is sul‘g:;ne:st :;‘)i :\:::;
; ve. " i t will not addre:
S isiti scription). As stated supra note 6, this commzn‘

mfnn);a“;:t?;l:’goc’zp';u :cw La. Civ. Code art. 2502 cmt. (a) (effective January 1, 1995).
of A

iter di d the ad y of L ’s Civil Code warf’ant).' articles iAn

g;ingo::leatet::ly X_ﬂ o and e pted to d that the qlmﬂflmm f::m:
pone i isi , argue 's “at peril and risk” deed achieves the sam:

i e e d:ed - y in Louisi William M. Gordy,

the quitclaim deed, rendering the guitcl '.
a;he lc:al Effect of Quitclaim Deeds in Louisiana, 23 Tul. L. I;:v. 533 (1949).
9. See Waterman, 213 La. at 611-12, 35 So. 2d at 233-34. - he United Sttes §
10. 3 American Law of Property: A Treatise on the Law of Property in the

12.13, at 223 (A. James Casner ed., 1974).
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title to the particular land the grantor may have, and its use excludes any
implication that he has a good title, or any title at all ™!! Thus, it transfers only
what interest the grantor may have in the property at the time of the conveyance
with no implied warranty of title.

The determination of whether a conveyance is a quitclaim deed is often
difficult. The main factor to consider in labeling a conveyance as a quitclaim
deed or as a form of deed that actually purports to convey property is the intent
of the parties. Thus, an examination of all of the provisions of the deed, together
with the positions of the parties, should be made to establish the character of the
conveying instrument.” Language of the deed does not necessarily determine
its character. For example, the use of the word “quitclaim” in the instrument is
not determinant of a quitclaim deed," nor is the use of the word “grant”
determinant of some other form of deed.” The use of the words “bargain and
sell” together with “quitclaim”™ has not been consistently determinant either,'s
nor has the presence of language creating a covenant of warranty.'”” A more
reliable factor to consider in determining the intent of the parties is the price
paid.”® A nominal or very low price may be indicative of a quitclaim deed."”

A quitclaim deed may as effectually transfer title to realty as does any other
method of conveyance if the grantor is seized of title at the time of the
conveyance.” Yet, if the grantor has no title or interest at the time of convey-
ance, the quitclaim deed conveys nothing.2*

11. 4 Herbert T. Tiffany, The Law of Real Property § 959, at 16 (3d ed. 1975).

12.  6A Richard R. Powell, The Law of Real Property § 897[1], at 81A-29 (Patrick J, Rohan
ed., 1992).

13.  See Williams v, Rabb, 161 5.W.2d 121 (Tex. Civ. App. 1942); Balch v. Amold, 59 P. 434
(Wyo. 1899). See also American Law of Property, supra note 10, § 12.44, at 288; Tiffany, supra
note 11, at 17, -

14. Wise v. Watts, 239 F. 207 (9th Cir.), cert. denied, 244 U.S. 661, 37 S. Ct. 745 (1917);
Tiffany, supra note 11, at 17.

15.  State v. Kemmerer, 84 N.W. 771 (S.D. 1900).

16.  See Derrick v. Brown, 66 Ala. 162 (1880) (holding that the deed was a quitclaim deed);
Gibson v. Chouteau, 39 Mo. 536 (1866) (holding that such words indicate a quitclaim deed). But
see Touchard v. Crow, 20 Cal. 150 (1862) (holding that such words are not strictly indicative of a
quitclaim deed); D’'Wolf v. Haydn, 24 IIl. 526 (1860) (holding that such words do not indicate a
quitclaim deed).

17.  See Brown v. Harvey Coal Corp., 49 F.2d 434 (E.D. Ky. 1931); Hunter v. Edstham, 69
S.W. 66 (Tex. 1902); Culmell v. Borroum, 35 S.W. 942 (Tex. Civ. App. 1896); Cummings v.
Dearborn, 56 Vt. 441 (1884).

18.  See Eastham v. Hunter, 114 S.W, 97 (Tex. 1908); Carleton v. Lombardi, 16 S.W. 1081
(Tex. 1891); Taylor v. Harrison, 47 Tex. 454 (1877); Baich v. Arnold, 59 P. 434 (Wyo. 1899).

19.  Balch v. Amold, 59 P. 434 (Wyo. 1899),

20.  Tiffany, supra note 11, at 16.

21.  See Chavis v. Hill, 224 S.W.2d 808 (Ark. 1949); Johnson v. Allen, 285 P.2d 764 (Kan.

1955); Winborn v. Alexander, 279 S.W.2d 718 (Tenn. Ct. App. 1954); Grange v. Kayser, 80 S.W.2d
1007 (Tex. Civ. App. 1935).
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2. Application of the After-Acquired Title Doctrine to Quitclaim Deeds

The after-acquired title doctrine represents the well-settled ruje-that, “one
who acquires a title or estate which he has previously conveyed '1 10
assert his after-acquired title as against the grantee or his successots™* This
rule, in effect, inserts a provision in the deed that it conveys not only the title or
interest posscssed by the grantor at the time of its execution, but also the title or
interest he might subsequently acquire® One limitation to the application of
the after-acquired title doctrine is that a subsequently acquired title will not pass
to the grantee who knew of the grantor’s deficiencies.

After-acquired title is applied to estop & grantor from making an adverse
claim against the title of his grantee when the grantor subsequently acquires title
to the property he purportedly conveyed to his grantee by a warranty deed. This
doctrine circumvents what would otherwise be a lengthy and circular judicial
experience—grantor’s petitory suit against grantee to be declared owner of the
property, followed by grantee’s suit against grantor to enforce grantor’s warranty,
and ultimately, the court’s declaration that grantee is the owner of the proper-

ty—by simply denying grantor an claim to the property he previonsly conveyed .

and war: % One court has held the doctrine is based upon the common-
Taw rule of implied warranties, and thus will apply to a deed which purports to
convey the property regardless of whether an express warranty is present in the
deed.®

The after-acquired title doctrine is generally not applicable at common law
to a conveyance by quitclaim deed. Thus, a grantor who purports to convey only
his present interest will not be estopped from asserting an after-acquired title.”
The rationale is that the grantor purports to pass only his right, title, and interest
that he has at the time of the conveyance, and not any title or interest he may
later acquire. Additionally, after-acquired title operates to pass title only when
what is purportedly conveyed is not conveyed. With a conveyance by a
quitclaim deed, what is purportedly conveyed is in factthe right or
interest the grantor has at the time of the conveyance.

Furthermore, there is no implied warranty in a quitclaim deed, whereas the
after-acquired title doctrine operates on the premise that the deed of conveyance
impliedly warrants it is conveying present, as well as future, title. Thus, the
incongruity of these two principles provides the basic reason for the common-law

22.  American Law of Property, supra note 10, § 15.19, at 842.

23, See Warburton v. Kieferle, 287 P.2d 1 (Cal. Ct. App. 1955); Meyers v. American Oil Co.,
5 So. 2d 218 (Miss. 1941).

24, See Schiltz v. Ferguson, 231 N.W. 358 (Towa 1930); Flowers v. Crumbaugh, 221 S.W. 1074
(Ky. Ct. App. 1920); Town of Glenrock v. Abadie, 259 P.2d 766 (Wyo. 1953).

25.  American Law of Property, supra note 10, § 15.19, at 843.

26. Robben v. Obering, 279 F.2d 381 (7th Cir. 1960).

27.  American Law of Property, supra note 10, § 15.19, at 844; Tiffany, supra note 11, § 1231,
at 1106.

1994 COMMENTS

163

holdin, . .
gramef ut?l:lte:h: ;ﬁg;:xgu:lr::i tzlxdeb;i octrine does not inure to the benefit of a
as indicated by the following: - Nevertheless, this principle may be limited,

ciple is applicable only to a deed of bargai
ple is apy 0 argain and s:

> :m::;?:l}; mfthe §tr|ct and proper sense of that spe:il:s l;);
oo gramom. Ry erefore, if the deed bears on its face evidence that
myeiators ! ni ;n ed to convey,'and the grantee expected to become
the baa h;;d estate of a particular description or quality, and that
i pr?ceedcc.i upon that footing between the parties, then,
o gh it su{[ l:}‘: clzontam any covenants of title in the technical sensé
bt ;1 me legal operation and effect of the instrument will be
! esmeg:h :o: e gramor fmd those claiming under him, in respect to
e ctat s described, as if a formal covenant to that effect had be;

; at least, so far as to estop them from ever afterw o

that he was seised of th i ards denying
ance.® e particular estate at the time of the convey-

release

le all of the provisi onvey. t examined in
p isions of a com € i

Whil ! . ance are to be i

detcrmlmng its effect as a quuclalm deed or otherwise, the apphcation va the

after-acquired title doctri
trine does not depen i
absence of covenants in the deed.® Hox;::vgtexcxuswe]y ot is oo e e Of

abse v ] ; , if the covenant is

s rzl:‘::;, 3’11.":f the deed recites the intention to pass a subsequ;::fyoi fll::;‘;;‘
X pass to the grantee of the quitclaim deed® Ni o

general rule remains: ) erertheless, the
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;g. silb);! v. Wire, 77 N.W.2d 882 (N.D. 1956).

30: s::)ShZTl:iI::rvv.JK:amey, 52 U.S. (11 How.) 297, 322 (1850).
Coburn, 75 A. 67 (Me. 19(')9)?\;::& 35 S::iv 353 Culel;:GDean By S oheSey I v
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Mill Ca, 72 . 60, (oech, 130 X ); West Seattle Land & Improvement Co. v. Novelty

32.  Van Rensselaer, 52 U.S. (11 How.) at 322,
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that the grantor is seized or possessed of a particular estate which

. inatramen it will be found an estoppel against the

the instrument purports to convey,
grantor,”®

B. Louisiana’s Application
1. The Quitclaim Deed

In Louisiana, the codification of the quitclaim defad a.nd theed dt'am::s(;g tgz
application of the after-acquired title doctriae toa q}lltclalm de 1snce ed on
Waterman v. Tidewater Associated Oil Co. The.dlsputed c(l)nve;:ya e,
case, which was held to be a quitclaim deed, contained the following lang :

ised, released, sold,
he said party of the first part ... has remised, rele
ngeyed agd quitclaimed, and by these presents does remise, relea}s:,
sell, convey and quit claim unto the said party of the §econd %art 1(5l
heirs and assigns forever, all the right, title, interest, clalm: and err}:nd
which said party of the first part has in and to the following describe
piece of land . .. %
Despite the acknowledgement by the Waterman court thz;t6 Lt(t)luisiam:‘t s 2::(11 e(;ociz
isi itclai ds e coul
i no provision for sales by quitclaim c!e'e > the court dex

Eerg:;iel;c mer:;uitclaim deed”” It justified its decision stating, qunclmm'céeed‘s1
are fully recognized in the jurisprudence and have many times been considere

138
> 0’\111'11:0:1;5‘:1 in Waterman chose to adopt.the-co rpon-law c(i;t;n:nogn?,i a
quitclaim deed: “[Olne which purports - is undej;setd d ;)v 1:; on t}i;
nothing more than the interestdor. ;:state t eti:ﬂ);act:::nthan e mroperty
i i or possessed, if any, ,
ig;?;?’l;”]s ?Ic;l‘lzedsuprepn(:e court also followed t%nf, common—lalw n‘\;tsh;d t}c::
determining the character of the conveyance. Citing cor;xmon— aewand ,—eéims
court recognized that an examination must be made. of4tohe arllguag and rosiae
used in the deed to determine the intent of the parties. Tt also recog|

i P.2d 100, 104 (Ariz. 1946). »
;i }2?;‘1‘?:“5‘8’:;.‘?081:);(!126;5 (1947). For more recent cases follow:mg the principles Gsel forth
‘ ¢ Bud 303 F.2d 188 (5th Cir. 1962); Sabine Prod. Co. v. Guaranty
writ denied, 438 So. 2d 570 (1983); Franks
writ denied, 443 So. 2d 595 (1983);

in Waterman, see Butler v. Bazemore, 3
Bank & Trust Co., 432 So. 2d 1047 ;lz%AE{)a 1:;;“.2)& p
. v. Mayo, 438 So. 2 , 3 AN
ll:::’:;“: {;'l:mcr, 37); So. 2d 732 (La. App. 2d Cir.), writ refuse.d, 13;766S04 2d
0il Corp. v. Board of Comm’rs, 129 So. 2d 302 (La. App. 3d Cir. X
35.  Waterman, 213 La. at 598, 35 So. 2d at 229.
36. Id. at 602, 35 So. 2d at 230.

37. W
38. Id
i?) ;j at 602-03, 35 So: 2d at 230. It has been held that parot evidence may be utilized to

320 (1979); Rycade

1994] . COMMENTS: . 165

titling the conveyance a “quitclaim deed” or using the words “bargain and sale”
is not conclusive.”’  Additionally, the Waterman court accepted the common-
law principle that title may be as effectually transferred by a quitclaim deed as
by any other form of conveyance, but only to the extent the grantor had such
title or interest at the time of the conveyance.” Finally, Waterman recognized

that a quitclaim deed “excludes any implication that fthe grantor] has any title
or interest.”*

'

2. Application of the After-Acquired Title Doctrine to Quitclaim Deeds

The doctrine of after-acquired title is only jurisprudentially present in
Louisiana.™ Louisiana recognizes this doctrine when the conveyance is by
warranty deed. Thus, if a defect exists in such a conveyance, or the grantor
lacks title, and the defect is subsequently cured in favor of the grantor, or the
grantor subsequently acquires title, title inures to the benefit of the grantee.*
Waterman recognized this doctrine is actually the enforcement of the grantor’s
obligation, under warranty, to deliver a good title. Thus, it has been
suggested that the application of the after-acquired title doctrine depends upon
the presence and type of warranty in the conveyance.*’

ascertain the true intention of the parties in formi g what is purported to be a quitclaim deed, unless
the deed unambiguously indicates the intent of the parties. Freeman v. Turner, 373 So. 2d 732, 735
(La. App. 2d Cir.), writ refused, 376 So. 2d 320 (1979) (citing McLeroy v. Duckworth, 13 La. Ann.
410 (1858)); Cattle Farms, Inc. v. Abercrombie, 211 So, 2d 354 (La. App. 4th Cir. 1968).

41. Waterman v. Tidewater Associated Oil Co., 213 La. 588, 603, 35 So. 2d 225, 230 (1947).
See also Armstrong v. Bates, 61 So. 2d 466 (La. App. 1st Cir. 1952).

42.  See also Osborn v. Johnston, 322 So. 2d 112 (La. 1975); Clifton v. Liner, 552 So. 2d 407
(La. App. 1st Cir. 1989); Sabourin v. Jilek, 128 So. 2d 698 (La. App. 4th Cir. 1961); Armstrong v.
Bates, 61 So. 2d 466 (La. App. 1st Cir. 1952).

43.  Waterman, 213 La. at 604, 35 So. 2d at 230-31. The court notes that despite this principle,
a quitclaim deed is sufficient to support ten-year acquisitive prescription. It rationalizes this by
stating “[t}his jurisprudence is to be regarded as an exception in favor of a good faith possessor
holding under a quitclaim deed for, as a matter of fact, a conveyance of the vendor's title and interest
in property does not convey the property itself.” Id. at 604-05, 35 So. 2d at 231,

44.  The doctrine has developed under La. Civ. Code art. 2452, entitled “Sale of the thing of
another.” New La. Civ. Code art. 2452 cmt. (e) (effective January 1, 1995) recognizes this, stating:

Under this Article, the sale of a thing belonging to another becomes valid if the seller
acquires ownership from the true owner before the buyer brings action for nullity. Once
the buyer brings the action, however, the after-acquired title doctrine does not operate, and
ownership thereof does not vest automatically in the buyer.
(citations omitied). See also Sabine Prod, Co. v. Guaranty Bank & Trust Co., 432 So. 2d 1047, 1051
n.5 (La. App. 1st Cir. 1983). -

45.  Rycade Oil Corp. v. Board of Comm’rs, 129 So. 2d 302 (La. App. 3d Cir. 1961).

46.  Waterman, 213 La. at 611, 35 So. 2d at 233.

47.  Gordy, supra note 8. This argument is based upon the statement in Waterman that after-
acquired title may apply to a sale without warranty because of Louisiana’s unique warranty system,
wherein a sale without warranty still contains an implied warranty of restitution of price.
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Noting a quitclaim deed excludes any implication (.!f warranty, the Wat;n;«tzl:
court, again following common law, stated 'ﬂ.le doctrine. of aﬁe.r-‘acf;\n_m1 e
does not apply to a quitclaim deed.** In additional support ?f this pm}c:p ;,S he
court recognized a quitclaim deed transfers only the g.ra.mor s pre.tfnt inte o
the land, and not the land itself. As at common law, it is .Df great xmpoﬂn;tanc&e °
examine the intent of the parties in the deet'i to determine \Yheth:r e oanv ;
acquired title doctrine applies, If it is determined the grantor inten: s to (; Ny ,Z
the land, then the conveyance is not a quitclaim deed, and the doctrine of after-

acquired title is applicable.®
C. Louisiana’s Warranty System and the After-Acquired Title Doctrine

Louisiana has a unique system of warranty of.title against eviction \‘;lth t:u'eet
types of sales: (1) sale with warranty; (2) sale w1thout. war‘ranty'. an('! 3) aa: :is?-
the buyer’s peril and risk. The impo;tat‘iglntof the q:;;cgln;;:egr:t& gt

’s Civi may provide for a fourth type of sale. I s
:ni:hsu(':;::ng/ﬁz a full warranty deed. It is present when there is anl exp;e::
promise of warranty or where there is no stipulatmn.agamst warr;:x y.elamd
recovery, if the vendee is evicted, is restitution of theA price anq any other rstkm-
costs and damages suffered.”’ The after-acquired title doctrine is unque

i this type of sale. )

ably'lz}};::llstit:::dtotype o};'psa\e in Louisiana i.s the sale without warrami'—iz::
express stipulation of no warranty. This is different from an express «K(c usues
of warranty (a non-warranty deed) at common law because Lo!nslana S;:,d n?;: o
a warranty in this type of sale. This implie'd-warramy is prov:o ed for In
Louisiana Civil Code article 2505 (revised Civil Codc'a article 2.5 .). Lo
eviction occurs, the recovery under this type of warranty is only' re;tx%ultxct‘n o:mne
purchase price.> The Waterman court indicated the after-acquired title

i licati aftes jired title
This analogy between the right to restitution of price and the app of the qr

doctrine i tioned infra 1L

48]1a “Wt:xur:sn:wn ZI{L::: 611-12, 35 So. 2d at 233-34. See also Fmen.'nan v. Tumc;,ﬂ::‘l'j ::;
d 73é (La. App. 2d Cir.), writ refused, 376 So. 2d 320 (1979). Waumnan.dlsapproves o X r:d plme
holding in Rapp v. Lowry, 30 La. Ann. 1272 ( 1878), which applied‘thc. doctrmc‘ of al\cr-acqlu ne
to a conveyance by tax deed. The court in Rapp stated that “[i]t is shocking m‘ :;mm ‘s‘; a::\a !
common honesty and decency, it can not be tolerated in law, that a vendmt. ever:j:n a::lmem ! :!o
should subsequently acquire a title superior to that Wh'i;‘:: hcwcc:nvayed::u!:sd\;::c n:;,d o mis oy

t his vendee under that title.” Id. at 1275-76. e Waterman ) o
;:;:eling it as dicts, and stating that the author of the Rapp court must not have realized

of the Waterman, 213 La. at 613, 35 So. 2d at 2.34.  denied. 443 So

49, Franks Petroleum, Inc. v. Mayo, 438 So, 2d 696 (La. App. 2d i), writ denied, .

2d 55?)5 (l;l:z;'uwinofr and Julio R h, Report to Louisiana Law Institute for the Revision of
w of Sales (1988), .

e ;‘;“" OSeS:L:s éiv‘ C)ode art. 2506. New La. Civ. Code art. 2506 (effective January 1, 1995) does

is law. !
o g;rpﬂf;::&hmég‘: ﬂ(lgide art. 2505. New La, Civ. Code art. 2503 (effective January 1, 1995)
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may apply to a sale with this type of warranty, reasoning that it is merely the
enforcement of warranty.®® Such reasoning is premised on the idea that if a
vendee would be entitled to a restitution of his price, he ought to also receive the
benefit of any after-acquired title that was purportedly conveyed.*

However, one federil court has declined to apply the doctrine of after-
acquired title to a sale without warranty. In doing so, the court misinterpreted
the statement in Butler v. Bazemore® that “[t]he doctrine of after-acquired title
applies only to a vendee holding by a warranty deed . ., "7 1t is respectfully
submitted that the Buras court erred in its interpretation and application of
Louisiana’s implied warranty. The Buras court stated that Butler implies the
after-acquired title doctrine does not apply when warranty is expressly excluded.
However, Butler does not make such an implication; on the contrary, it notes the
peculiarity of Louisiana’s implied warranty and recognizes the after-acquired title
doctrine will apply when an implied warranty is present. In Louisiana, warranty
is implied even when the deed expressly states there is no warranty.*® Thus,
the after-acquired titled doctrine should apply to a sale without warranty,

Additionally, Buras rejects the idea that because restitution of price is
available, one should also receive the benefit of after-acquired title. Buras has
not been followed, nor cited by any Louisiana courts, Accordingly, the
parallelism of entitlement to restitution of price and the application of the after-
acquired title doctrine has been recognized by later courts.”

The third type of sale in Louisiana is the “at peril and risk” sale. It is
present when: (1) the parties agree to exclude warranty and the buyer is aware
of the danger of eviction; (2) the buyer states he is buying at his own peril and
risk; or (3) the seller’s obligation of returning the price has been expressly
excluded.® This is a true non-warranty deed, and the vendee is not entitled to

states:

The warranty of title against eviction is implied in every sale. Nevertheless, the parties
may agree to increase or to limit the warranty. They may also agree to an exclusion of
the warranty, but even in that case the seller must return the price to the buyer if eviction
occurs, unless it is clear that the buyer was aware of the danger of eviction, or the buyer
has declared that he was buying at his peril and risk, or the seller’s obligation of returning
the price has been expressly excluded,

(emphasis added).

53.  Waterman v. Tidewater Associated 0il Co,, 213 La, 588, 611, 35 So. 2d 225, 233 (1947).
See also Franks Petroleum, Inc. v. Mayo, 438 So. 2d 696 (La. App. 2d Cir.), writ denied, 443 So.
2d 595 (1983).

54.  See Gordy, supra note 8, at 541,

35, United States v. Buras, 458 F.2d 346 (Sth Cir. 1972),

303 F.2d 188 (5th Cir. 1962).

Id. at 194,

See La. Civ. Code arts. 2503 and 2505, and new La. Civ. Code art. 2503 (effective January
1, 1995).

59.  See Freeman v. Turner, 373 So. 2d 732 (La. App. 2d Cir.), wrir refused, 376 So. 2d 320
(1979). See also Gordy, supra note 8, at 541.

60.  See new La. Civ. Code art. 2503 (cffective January 1, 1995). This article changes the “and”
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recover anything in the case of eviction. The after-acquired title doctrine does
not apply to this type of warranty.® Note, however, This principle is question-
T 62
ble, as indicated later in this comment. ) . B .
: eIt has been suggested that a quitclaim deed is nothing more than an “at a;;enl
and risk” sale. Therefore, the reason given for the refusal to apply the ter—t
‘acquired title doctrine to a quitclaim deed is the same as thﬁt given fof z; sal't;hae
the buyer’s peril and risk: because restitution of the price is dex‘ne - 1
soundness of classifying a quitclaim deed into this. t.}urd type of sale is cf:rtmrtlh i
called into doubt by the placement of an addmom:ll aftwle governing the
quitclaim deed in Louisiana’s Civil Code. Thus, the qmtcla;.r;:fdee:i matl}:) :;?:lf e
i isi be a different rati

for a fourth type of sale in Louisiana, anq there may be a

not applying the after-acquired title doctrine to a quitclaim deed than that used
with the other types of sale.

III. ANALYSIS

A. A Fourth Type of Sale

A quitclaim deed differs from a sale at the buyer’s peri'l and risk; tl::, f(:wrr}:?;
purports to convey the vendor’s present rights or mtzrests in the proge y;njc]es
the latter purports to convey the property itself. The re;pez ;Zt rucles
governing both forms of conveyance state that the grantor doe!

b “danger of eviction” and hased at his peril and risk” in La. Civ. Code art. ’).(5:()‘5!;: a‘:x
“or,” However, this does not change the law. For an explanation, see New Orleans & CR.R. v.
in's Heirs, 34 La. Ann. 648 (1882). ) )
’OUI::m sl’!:e::'tsan v. Turner, 373 So. 2d 732 (La. App. 2d Cir.), writ refused, 376 So. 2d 320 (1979).
62. Seedi ion infra text panying notes 78-86.
8, at 543. )
gi. g:di'o‘::fr:a:o:cendy stated an important effect of this d.\ffercnsct(: Lt:a; sm;.‘;dc?:
; jird circuit in Simmesport State Bank v. R So. 2d 26! . App. 3
TQS"TQ& Eepm?cc:;:mndst T RS—5272T and 92756 (1991)) does ot f?ply‘ s
a i doctri ires all affecting i
itclaim deed. The public records q ¢ able:
?:;:riia:w affect third f;anics. The court reasoned that because the grantor |s§uod the ;::tclalxlrlr‘; di:e;:
to the defendants subsequent to the sale to the plaintiff, the grantor had no ;“:d::: o :jued be}}om
to the defendant (grantee of the quitclaim deed), regardless of ;Gl;c-;hser the defes
inti i 2d at 3
the plaintiff. Simmesport State Bank, 614 So. ¢ o e
m’;‘:l"sr hoeldl;ng is questionable. First, the court stated there is no ]unsprurll:nce vt;atmr:q:;:‘cn
application of the public records doctrine to & quitclaim ;e;: :ri gt 2?‘;4 L:‘::s ;3 .
looked Williams v. White Castle Lumber ingle 0., . 448, :
:rg(‘;;m\?h;::::;:l?i a prior unrecorded conveyance is not effective agams‘t a subse.qual;t:); acqulrJecl;
but préviously recorded quitclaim deed. Second, the majority mon-k W m(l:x;s e
quitclaim deed will prevail over a prior unrecorded deed. See Moelle v. fhl:l'wf v J,an“ oy
S. Ct. 426 (1893), which is cited in the comments to new Arﬁf:le 2502 (e ecuve11 §ag77. .
.d ‘;Vilhelm v. Wilken, 44 N.E. 82 (N.Y. 1896). See also Tiffany, supra no.te 8 i 8 blié
aAnmrican Law.of Property, supra note 10, § 17.16, at 585. This rule is consistent with the pu
records doctrine in Louisiana and should be followed.
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restitution of price in the event of eviction.*® It is this similarity, which existed
jurisprudentially prior to the adoption of new Article 2502, that undoubtedly
prompted the belief the quitclaim deed is unnecessary in Louisiana,%

There are, however, justifications for the presence of the quitclaim deed in
Louisiana. An examination of the codal structure of the revised Louisiana Civil
Code articles on sales, effective January 1, 1995, may lead to the determination
that new Article 2502% is to be utilized Wemst in property.
However, a study of the history of this article reveals it is intended to operate as
ameans of conveyance. It provides a fourth type of conveyance; the conveyance
of the grantor’s present rights or interests in the property. This is different from
a mere release; it is capable of transferring the property itself if the grantor is . { ‘
seized of the property at the time of the execution of the deed. A release dw%ww $ ﬂ"

47

7,

iS5

not transfer; it only prevents the grantor from challenging any title in which he
has purportedly released his interest.

The application of Louisiana Civil Code article 1983, which requires all
contracts be performed in good faith, helps elucidate the necessity of the
quitclaim deed in Louisiana. If this article is properly observed, an exclusion of
warranty in a deed purporting to convey property will be null if the seller is in
bad faith at the time of the execution of the deed. Bad faith will exist even if
the seller communicates to the buyer that he is not the owner,” and yet, the
buyer still insists on the deed. Bad faith results because the seller purports to’l))
convey something he knowingly does not own.

However, a grantor of a quitclaim deed can execute such a deed under these
same circumstances and not be deemed in bad faith. His limited liability, i.e.,
complete non-warranty, is not voided. This dichotomy exists because the grantor
of the quitclaim deed only purports to convey whatever present interests he may
have in the property; he does not purport to convey the property itself. He is not
purporting to sell something which he knowingly does not own.

This conveyance is analogous to the sale of .a hope.® For example, if a
civil or corporeal possessor who occupies land he knowingly does not own is
approached by an individual who desires to obtain title and clear all claims
against that property, the possessor cannot, in good faith, execute any type of
deed that purports to convey the actual property, whether by warranty or not.
He can, however, execute a quitclaim deed after stating he does not own the

65.  New La. Civ. Code arts. 2502 (effective January 1, 1995) (governing the quitclaim deed)
and 2503 (effective January 1, 1995) (governing the “at peril and risk” sale).

66. Gordy, supra note 8, at 544 (concluding the results achieved by the quitclaim deed can as
cffectively be reached through the use of Louisiana’s “at peril and risk" sale).

67. This article is titled “Transfer of rights to a thing” and is a codal recognition of the
quitclaim deed.

68.  This is distinguishable from a by the grantor that he has a doubt as to his
claim to the ownership of the property. This involves a certain and affirmative belief that he has no
claim to the ownesship of the property.

69.  Litvinoff & Romanach, supra note 50, at 40 (stating it is the sale of the right to something
uncertain to exist),
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property. The quitclaim deed provides a form of conveyance which enables t?le
grantee to quiet any possible claims the grantor may have to the [l)roperty,. while
at the same time enabling him to acquire grantor’s present m.r.erest in the
property. Because of the inadequacy and disarray of the public recqrds, a
grantee may choose to purchase a quitclaim deed from a grantor, desp}w t.he
grantor’s insistence he has no ownership interest in the propetty. The qunclfnm
deed provides the grantee the opportunity to do so, while at the same time
protecting the grantor from any invalidation of non-warranty due to his bad
faith.” ' e
Though, when the seller is not in bad faith, the‘same resu.lt nflght
achieved by the use of a sale at the buyer’s peril a|‘1d risk, the quncl:um defg
provides a manner of conveyance more consistent with .thc th’cory.of cause.
A quitclaim deed allows individuals to express their true u.ncnuons. in transacting
for whatever interests the grantor may have to a certain described property,
whereas a sale at the buyer’s peril and risk openly purports to convey the' entire
property, while expressing doubt as to grantor’s owners'hxp Jr}terest. .A quitclaim
deed may be more appropriate than a sale at the buyer s peril and rfsk when tl.me
grantor, in good faith, doubts either the extent or the existence of his ownership
interest. A quitclaim deed would express this doubt, whereas a conveyance t.hat
purports to convey the actual property would be a false statement of the parties
cause. ) ) .
Despite the foregoing rationale, there is a more practu;al reason for the
addition of the quitclaim deed as a fourth type of . sale in Louxsxan'a———the
quitclaim deed is widely used in Louisiana by its practitioners and recog.mzed _by
its courts. The drafters of Louisiana’s laws have choser? 10 gddress this real.lty
by adopting new Article 2502 to govern the use of the quitclaim deed. By doing
so, the drafters have preserved the civilian concept of governance of genera'l
principles of law by a code. Though the jurisprudence addresses t.he? matter, .n
is far more consistent with Louisiana’s legal system to have a provision for this
principle in the Louisiana Civil Code. The structure of a civil code causes
articles within the code to effect the interpretation and meaning of othcfr articles.
Thus, the articles must be compatible and lead to consisten.t iln.terpretatlons. The
remaining sections will evaluate and discuss the compatibility of new Article
2502 with the other Civil Code articles.

B. Louisiana’s Warranty Articles: Fitting in the Quitclaim Deed Article

Waterman followed the common-law jurisdictions when it stated that a
conveyance by a quitclaim deed excludes any implication that the grantor has
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any title or interest.” This, in essence, -states there is no warranty with a
quitclaim deed. The codification apparently adopts this principle by providing
the grantee of a conveyance by quitclaim deed is not entitled to a restitution of
the price. This may, however, be inconsistent with Louisiana warranty because
of the implied warranty present in this state, Recall there are three forms of
Louisiana conveyances, other than the quitclaim deed, wherein implied warranty,
and thus, restitution of price, can be avoided. They are the following: (1) a sale
expressing non-warranty and containing the presence of knowledge by the vendee
of the danger of eviction; (2) a sale stating it is at the buyer’s peril and risk; and
(3) a sale expressly providing there will be no restitution of the price.”” The
denial of restitution of price to the grantee of a quitclaim deed by operation of
law apparently provides another situation wherein implied warranty is excluded.
This is done, similar to a purchase at the buyer’s peril and risk, without a
determination of the buyer’s knowledge of the danger of eviction.

As noted earlier, however, the mere use of the word “quitclaim™ in the deed
is insufficient alone to qualify the act as a quitclaim deed. A preliminary step
to labeling a conveyance a quitclaim deed is the ascertainment of each party’s
intent in entering into the agreement. If the court determines the parties intended
the effects of a quitclaim deed, it is also determining the vendee had knowledge
of the danger of eviction, as uncertainty of title is one of the reasons for use of
the quitclaim deed. The knowledge of the vendee needs to be examined to
determine whether Louisiana’s implied warranty has been excluded, i.e., whether
the parties intended a quitclaim deed. If this is done in practice, the quitclaim
deed in new Article 2502 may well conform to Louisiana’s present warranty
system, which only denies implied warranty when the buyer has knowledge of
the danger of eviction or when the conveyance states “at buyer’s peril and risk.”
However, if this is not practiced, this article has added a new form for excluding
implied warranty by the use of magic words and without an examination of the

. buyer’s knowledge of the danger of eviction.

Whether the quitclaim deed conforms to Louisiana’s present warranty system
or creates a new principle, the reason for the denial of use of the after-acquired
title doctrine with the quitclaim deed is not based solely on a warranty/restitution
of price analysis. This proposition is supported by the inclusion of express
language, not found in the other conveyance articles, denying application of the
after-acquired title doctrine to- a conveyance by a quitclaim deed.” Following
the common-law relationship of a quitclaim deed and the after-acquired: title
doctrine, Waterman stated the primary reason for not extending the doctrine of
after-acquired title to a quitclaim deed: “[A] conveyance of that character
transfers only the present interest of the vendor in the land and does not convey

70. Interview with Professor Saul Litvinoff, Reporter for the Louisiana Law Institute for the

Proposed Louisiana Civil Code Revision of Sales, in Baton Rouge, La. (Oct. 13, 1993).
71. La. Civ. Code art. 1967.

72. Wi v. Tid Associated Oil Co., 213 La. 588, 603, 35 So. 2d 225, 230 (1947).

73. New La. Civ. Code art, 2503 (effective January 1, 1995).

74.  “If the transferor acquires ownership of the thing after having transferred his rights to it,
the after-acquired title of the transferor does not inure to the benefit of the transferee.” New La. Civ.
Code art. 2502 (effective January 1, 1995).
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M
the property.”” Therefore, what was purportedly conveyed—an interest—was

in fact conveyed, and the vendee should not be emitled. to something mort::i thax(;
was bargained for, i.e., an after-acquired title. A right was .purchaie tat']:
received, though it may not contain the right to the proPeny. With a sale aedle
buyer’s peril and risk, however, the buyer has not received wha.t he ?urpon ly
purchased—the property, and he should receive any after-acquired title. ) .

1t is important to recall that the mere labeling of a conveyance is no
conclusive.” A determination of the true form of tl:ne conveyangg is necessary
to determine the applicability of the after-acquired title doctrine.

C. Warranty of Vendor's Acts
1. Non-Quitclaim Deeds

“In all those cases the seller is liable for an ?Victiox}' }glaa is occasxoned. b):
his own act, and any agreement to the contrary 18 nul‘l. ’ .Wan'fmty againsf
the vendor’s acts,” another form of warranty again'st eviction, is 2 .dlfferegt t%"p;‘e
of warranty than the various forms of warranty of title prevxo\.xsl‘y discussed. 1 et
former can never be excluded, whereas the latter may be. Thxs- \.vgrranty agan!s
the vendor's acts” is based upon the maxim: “Quem de evictione .tenffg afi'.t}zlr‘J,
eundem agentem repellit exceptio,” or “He who w.arrar}m cannot evict.”" al:
has been interpreted to mean the vendor cannot evth his I?uy:: by exermsmlg "
action in revindication or any other real action against him.” For example, ‘1
the vendor did not own the thing at the time o.f the ~vfalt‘;, but he subsequent);
acquires ownership thereof by some means, or if he dies and the real owner of

75.  Waterman, 213 La. at 611, 35 So. 2d at 233. )
76.  Id. at 603, 35 So. 2d at 230. See also Armstrong v. Bates, 61 So. 2d 466 (La. App. 1st Cir.
1952). ) s 34.51
77.  See supra text accompanying notes 54-51. . . ; '
78. New ]fa Civ. Code art. 2503 (effective January 1, 1995). This article pmv{dcs in fuil:
' The warranty against eviction is implied in every sale. Nevertheless, the p:fmcs ;n:‘i
agree to increase or to limit the warranty. They may also algree t0 an exclusllon ? ¢
warranty, but even in that case the seller must return the price to thf l?uyer 11;:v:uon
occurs, unless it is clear that the buyer was aware of the danger,of eV}cu?n. or the uyer
has declared that he was buying at his peril and risk, or the sciler’s obligation of returning
the price has been expressly excluded. ) i ) )
Inpnl] those cases the seller is liable for an eviction that is occasioned by his own act,
d any agreement to the contrary is null. .
anThe zuyger is subrogated to the rights in warranty of the seller against other persons,
even when the warranty is excluded. . )
See also La. Civ. Code art. 2504 (1870): “Although it be agrer:d that the sellef 1sdnol SUb;:ct to
warranty, he is, however, accountable” for what results from his personal act; and any © trary
t is void.” v .
asfe;;‘ﬁnz Marcel Planiol & George Ripert, Treatise on the Civil Law § 1473, at 825 (Louisiana
State Law Institute trans., West 1959) (1939).
80. I
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the thing is his successor, the “warranty against the vendor’s acts” will prevent’
the vendor or his successor, as the case may be, from exercising a real action
against the buyer.” ’

It has been stated that the doctrine of after-acquired title developed as a
method of enforcing the vendor’s warranty against eviction, and, therefore, the
doctrine should only apply when the vendee would be entitled to a restitution of
price.” The court in Freeman y. Turner® stated this principle in the negative:

Since the presence of a non-warranty deed, coupled either with the
vendee’s knowledge of the danger of eviction or a stipulation that the
vendee purchases at his peril and risk, will relieve the vendor of liability
for restitution of the price, the doctrine of after-acquired title should not
apply to either situation®

This general statement overlooks the principle of warranty against eviction from
the vendor’s own acts, which should require the application of the after-acquired
title doctrine. When the vendor has purported to transfer the property, “warranty
against the vendor’s acts” should prevent the vendor or his heirs from challeng-
ing the title of his vendee or his vendee’s assigns, regardless of the type of
warranty of title present.®® Additionally, it should also prevent the vendor’s
assigns from challenging the title. The vendor purported to convey the title to
the vendee, therefore, he should not be able to obtain, nor sell, that title to the
detriment of his vendee, and any such act should be null* If the vendor
subsequently acquires the thing he previously purported to sell, the application
of the after-acquired title doctrine would serve to uphold the “warranty against
the vendor’s acts.” It should be applied to all deeds that purport to convey the
property, warranty and non-warranty deeds alike. By passing title to the buyer,
the vendor himself would be prevented from disturbing the buyer’s possession,
or from disturbing the buyer’s possession by conveying to some third party who
may challenge the buyer’s title. -

81. Id

82. Gordy, supra note 8, at 541 (citing Childs v. United States, 5 F.2d 816 (5th Cir, 1925), and
Avery v. Allain, 11 Rob. 436 (La. 1845)).

83. 373 So. 2d 732 (La. App. 2d Cir. 1979).

84. Id. at734. .

85. See Planiol & Ripert, supra note 79, §§ 1471-1472, at 824. Section 1471 provides: “The
vendor, having engaged himself by the sale to procure the enjoyment of the thing for the buyer and
to give him title, can do nothing in contravention of this obligation, either by disturbing the buyer
in his possession, or by trying to take the thing away.” Section 1472 provides in pertinent part:
“This is so even in case of a simple disturbance in fact, which is not actionable if committed by a
third person.”

86. See supra notes 79-81 and panying text. The Wi court also added support
to this theory by stating that “it might be argued that the vendor would be precluded from
subsequently acquiring an adverse title to the prejudice of the vendee under Article 2504 of the Civil
Code.” Waterman v. Tidewater Associated Oil Co., 213 La. 588, 611, 35 So. 2d 225, 233 (1947).
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2. Quitclaim Deeds

Does the warranty against the vendor’s (grantor’s) acts apply to a quitclaim
deed? In the revised sales articles, “warranty against the vendor’s acts” is
contained in the same article, revised Article 2503, as the other warranties
against eviction, i.e., warranties of- title, applicable to non-quitclaim deed
conveyances.” The article governing quitclaim deeds, revised Article 2502,
precedes this article, and contains no provision for “warranty against the vendor’s
acts)® Under the pre-revisionary structure, the “warranty against the vendor's
acts” was in an article by itself® which preceded the article goveming the
application and exclusion of warranty of title against eviction.® The use of
strict codal construction leads one to conclude that by placing the “warranty
against the vendor’s acts” in the same revisionary article with the other warranty
provisions for non-quitclaim deed conveyances, and at the same time providing
no such “warranty against the vendor's acts” in the revisionary article governing
quitclaim deeds, such warranty does not apply to a sale by quitclaim deed.

Prior to the adoption of the revised sales articles, however, a few courts did

apply the “warranty against the vendor’s acts” to a sale by quitclaim deed. The
court in Cattle Farms, Inc. v. Abercrombie® stated that pre-revisionary Article
2504 (revised Article 2503) prevented the vendor or his heirs from asserting any
interest adverse to the vendee or his assigns.”> Rapp v. Lowry,” involving a
conveyance by a tax deed, stated that an exclusion of warranty preventing
restitution of price does not release the grantor of a quitclaim deed from
responsibility for his own disturbances. Both Cattle Farms, Inc. and Rapp
involved litigation wherein the original grantor or his heirs, and not assigns of
the grantor, were parties. Thisisa distinguishing factor from Waterman, where
the parties to the suit were successors at the end of an extensive chain of title,
and were not heirs of the original parties. Thus, despite Waterman ’s disapproval
of Rapp, prior to the revision of the sales articles it could have been argued that
the after-acquired title doctrine was applicable to a quitclaim deed to enforce the
“warranty against the vendor’s acts” when the dispute involved the original
grantor or his heirs. This would have suggested the holding of Waterman—that
the doctrine of after-acquired title does not apply to a quitclaim deed—was
overly broad. However, the codal structure of the revised sales articles refutes
any implication that the “warranty against the vendor’s acts” or the after-acquired
title doctrine applies to a quitclaim deed.

87. New La. Civ. Code art. 2503 (effective January 1, 1995).

88. New La. Civ. Code art. 2502 (effective January 1, 1995).

89. La. Civ. Code art. 2504.

90. La. Civ. Code art, 2505.

91. 211 So. 2d 354, 362 (La. App. 4th Cir. 1968).

92. See also Rodgers v. CNG Producing Co., 528 So. 2d 786 (La. App. 3d Cir.) (Yelverton,
1., dissenting), writ denied, 532 So. 2d 180 (1988).

93, 30 La. Ann. 1272 (1878).

19941 COMMENTS 175

. nu.Tal:; a{pplicaﬁon of the after-acquired title doctrine to a quitclaim deed is
“:;l e ctt}:.or;. the former implies the conveyance includes future acquisitionsa
h us:sof ;) ea;tfz:r conveyri:nly present interests. Because of this contradiction,
er-acquired title doctrine to enforce the obligati ,
! r e ation of “w.
iagamst the vendor‘s ;fcts, as was suggested with the other tyscs of conve, a;:s:sy
“sw x::a ;r):;per, nor 1; 1t necessary, under conveyances by a guitclaim deeg The'
against the vendor’s agts” should not apply t itclai s
. as both parties were in good faith i ettt oy e wen
2 and in agreement that only the g
[ . vi
:lr:)tter:its in tthctah property at the time of the act were being transerred Ite::;:l;
event the grantor from acquiring and maintaini .
grant taining or i
subsequently acquired interest, as the doctrine of after-ac. 15red ‘(t:lonveymg o
e q title would so
o [h:V;t::) ;e 3;‘;2153:1 d'eed, tl;e grantor conveys to his grantee his present interest
e time of the conveyance, When the
a subsequently acquired title, in whi vi B et s omey
3 ch he previously had no intere i
. . ; i st, to a th
;g);\;;);,e ehe();‘s t;:lonve,}jlnf something different than he previously conveyed to tll'];:
e quitclaim deed. Thus, it is acce
ntee A ptable for the grantor
g;x;:;ﬁ\:;;ydt?ed to cslut})sel?uently acquire an interest in the same proierty heolfa;
» in good faith, quitclaimed. In the final analysis, it i i
s d fa . ysis, it is submitted
the denial of application of the after-acquired title doctrine to a quitc]air: det::t

as stated in new Article 2502, is consi i
s sistent with i idi
warranty of the vendor’s acts. the article providing for the

D. Warranty of Assignment of a Right: FExistence of the Right

e n’aN;‘:i{;o:ls.iz:na Civil hCode article 2646 states that “[t]he assignor of a right
Xistence at the time of the assignment.” Th i

article™ stueod e o ! ‘ nt. e predecessors to this
who sells a credit or an incorporeal ri, i

i : ght, warrants it:

gxx.:?ce at. th.e time of the transfer though no warranty be mentioned in th:

Cee . This mdlcatgs an implied warranty imposed b)}'this article.”® The

1 ::}glel;]ts to t!xe .rev1s.ed article indicate the new article does not change the
Adci‘ti t] ulsl, this 1mp.11fed warranty is present in the revised article as well
ad 1a (:na. y, the Louisiana Szlxpreme Court has approved the doctrine of implie(i
rranty in conveyances of incorporeal rights.” Therefore, implied warrant
under new Article 2646 is recognized in Louisiana. Y
NewD::éctlsz ;glzpl.le(:.\;/;rmnty of new Article 2646 apply to quitclaim deeds?
is titled “Transfer of rights to a thing,” ase

icle g,” and governs the use

of thf: quitclaim deed. The comments to the article state that it is an assignment

94.  La. Civ. Code arts. 2646 and 2647.
L 2521 l.S:;;Jeas v. Lane, 202 La. 933, 13 So. 2d 270 (1943); Lemoine v. City of Shreveport, 184
.96 . N 0. 87% (1936); Lockwood Oil Co. v. Atkins, 158 La. 610, 104 So. 386 (1925) '
97. ew 'La‘ Civ. Code art. 2646 cmt. (a) (effective January 1, 1995). )
. Tomlinson v. Thurmon, 189 La. 959, 967, 181 So. 458, 460-61 (1938).
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of rights without warranty.”® Thus, revised Article 2646, warranty of assign-
ment of rights, would not apply to a quitclaim deed, due to the limitation of no
warranty imposed by the comment to revised Article 2502.

This limitation is well-founded. Warranty against eviction, express and
implied, is apparently avoided by the use of the quitclaim deed,” and therefore,
the implied warranty of revised Article 2646 would also be avoided for the same
reasons—an awareness by both parties that the grantor may not have title or
rights to the property. The court in Tomlinson v. Thurmon stated:

[Alrticle 2505 [new Article 2503) which declares that even in case of
the stipulation of no warranty, the seller, in case of eviction, is liable to
restitution of the price, unless the buyer was aware, at the time of the
sale of the danger of eviction, and purchased at his peril and risk.
Article 2505 applies not only to the sale of corporeal things, but also to
the sale of debts, or incorporeal rights [new Article 2646].'®

Therefore, warranty can be excluded in an assignment of a right just as it can be
with conveyances of property. This warranty is excluded by the use of a
quitclaim deed.

Accordingly, the presence of provisions for the quitclaim deed in the Civil
Code is not in conflict with the warranty of assignment of rights. The implied
warranty imposed on an assignment of a right is not operative against a quitclaim
deed; therefore, it does not affect the application of the after-acquired title
doctrine under a quitclaim deed.

IV. CONCLUSION

New Civil Code article 2502, effective January 1, 1995, is different from a
non-warranty deed or a deed at the buyer’s peril and risk. The former purports
to sell the grantor’s present rights in the property, while the latter two purport to
convey the property itself. Therefore, this article provides a fourth type of
conveyance in Louisiana. The key to determining the type of conveyance is in
the language of the deed, which indicates the intent of the parties. If it is
determined that the parties intended to convey and receive only the rights to the
property, a quitclaim deed is present; however, if the parties intended to convey
and receive the property itself, the deed is one of the other forms of conveyance.

The quitclaim deed fits into Louisiana’s warranty system without conflict.
Two alternative suggestions are advanced in support of this conclusion. First,
the determination that the deed is a quitclaim involves the ascertainment that the
grantee has knowledge of the danger of eviction. Therefore, it is consistent with
the warranty principle to deny price restitution when the grantee has knowledge

98. New La, Civ. Code art. 2502 cmt. () (effective January 1, 1995).
99. See supra text accompanying notes 72-74 and 87-93.
100. Tomlinson, 189 La. at 968-69, 181 So. at 461.
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