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broadly.

As there are no published official Soviet decisions of courts or
administrative organs dealing with emigration, we have had to ex-
amine the case histories of particular individuals refused permission
to leave the Soviet Union on the grounds of access to or knowledge
of “state secrets” as contained in files colleéted by various western
organizations.*®® These case histories show persons prevented from
leaving the Soviet Union who on the known facts would not be so
restricted by any other major developed nation. The Soviet Union is
alone among major developed states in routinely concluding that or-
dinary citizens possess ‘“‘state secrets” so as to justify preventing
their Jeaving the country. Most of those denied emigration on state
secrets grounds have not had access to the “secret” information upon
which their denial was premised for more than 10 years. Others have
been denied the right to leave on the grounds of a relative’s alleged
access to secrets, and still others are denied visas even though em-
ployers or colleagues attest to the absence of access to or knowledge
of secret or classified information.?®® In practice, the standards by
which Soviet administrative organs make decisions with respect to
particular individuals appear vague, undetermined and applied on an
essentially ad hoc and arbitrary basis. Emigration applicants rarely
receive written responses to their applications, and detailed explana-
tions, beyond the fact of alleged access to or possession of state
secrets, are seldom given. Thus, the Soviet Union regards the right
to leave as a privilege that the state may grant or withhold; in prac-
tice the Soviet Union uses the rationale of “‘national security” and
“possession of state secrets” to prevent thc emigration of perscns
under circumstances where there does not appear to be any rational
basis to support the administrative decision; the decisions of the ad-
ministrative organs are not subject to any discernable legislative
standards or judicial review.

We recognize that at the margins, the legal judgments of sover-
eign states will differ. The emigration law and practices of the Soviet
Union, however, are outside what may be safely regarded as the
common core on which civilized nations agree and the common
ground that has emerged under international law.

298. Case histories collected by authors, supra note 284 (on file at Hofstra Law
Review).
299. Id.
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BEYOND RELIANCE: PROMISSORY
ESTOPPEL, CONTRACT FORMALITIES, AND
MISREPRESENTATIONS

by Randy E. Barnett* & Mary E. Becker**

INTRODUCTION

Contracts are normally defined as freely chosen obligations sup-
ported by bargained-for consideration: Contract law holds the prom-
isor to his word and gives the other party what was promised. Torts
are violations of legally-imposed obligations. Tort law forces - the
wrongdoer to compensate his victim for his loss.

Liability based on promissory estoppel does not fit neatly into
either of these categories. As described in the Restatement (Second)
of Contracts section 90, liability is appropriate when the promisor
should reasonably expect the promise to induce action or forbearance
by the promisee, and the promise does induce such action or forbear-
ance. Liability is then imposed to the extent necessary to avoid
injustice.!

Gilmore viewed promissory estoppel’s stress on reliance as an
indication that contract and tort are reuniting, thereby ending the
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1. See RESTATEMENT (SecosD) OF CONTRACTS § 90(1) (1979), which in pertinent part
states:

A promise which the promisor should reasonably expect to induce action or forbear-

ance on the part of the promisee or a third person and which does induce such

action or forbearance is busding if injustice can be avoided only by enforcement of

the promise. The remedy granted for breach may be limited as justice requires.
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artificial nineteenth century split of the two into separate bodies of
law.? Promissory estoppel, states Gilmore, is the beginning of the end
of contract as an independent branch of civil liability.?

A number of commentators have pointed out that the reasons
for imposing liability on the basis of promissory estoppel are far
from clear.! The “doctrine” itself has little predictive or explanatory
power, and judges’ discussions of promissory estoppel are often inco-
herent.® These cop ors view promissory estoppel as either an
unfathomabl¢”conundrum ¢or as a flexible means of achieving fair-
ness, a valu i€ which, by its very nature, cannot be re-
duced to a precise formula or series of tests.®

Recently, several commentators have attempted to identify the
underlying basis for liability in promissory estoppel cases and have
reached different conclusions. In a 1983 article, Professors Metzger
and Phillips argue that promissory estoppel is becoming an “‘inde-
pendent theory of recovery”” and increasingly different from con-
tractual liability.® They suggest that promissory estoppel reflects
twentieth century notions of interdependency and the demise of the
rugged individualism reflected in late-nineteenth century contract
doctrines.® They perceive promissory estoppel as a tort-like remedy
designed to compensate a promisee for his reasonable and forseeable
detrimental reliance on a promise.’® Thus, Metzger and . Phillips re-
gard reliance as essential for liability under promissory estoppel and
use the black letter of the doctrine to describe tort-based liability.

In a 1985 article, Professors Farber and Matheson argue that
promissory estoppel is becoming increasingly contractual in the sense
that it is most often used to enforce promises made in furtherance of
exchange transactions.!' Farber and Matheson suggest that recovery

2. See G. GiLMORE, THE DEATH OF CONTRACT 87-90 (1974).
3. Id. at 90.
‘4. See generally Feinman, Promissory Estoppel and Judicial Method, 97 Harv. L.
REv. 678 (1984); Goetz & Scott, Enforcing Promises: An Examination of the Basis of Con-
tract, 89 YaLE L. J. 1261 (1980); Henderson, Promissory Estoppel and Traditional Contract
Docirine, 718 YALE L.J. 343 (1969).

5. See, e.g., Feinman, supra note 4, at 700-08; Goetz & Scott, supra note 4, at 1289-

91.

6. Henderson, supra note 4, at 383-84,

7. Metzger & Phillips, The Emergence of Promissory Estoppel as an Independent
Theory of Recovery, 35 RUTGERs L. Rev. 472, 509-11 (1983).

8. Id. at 508-36.

9. Id. at 501-08.

10. /d. at 547,

11, Farber & Matheson, Beyond Promissory Estoppel: Contract Law and the “Invisible
Handshake,” 52 U. Ch1. L. Rev. 903 (1985).
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is likely when a credible promise is made with apparent authority to
further an economic activity beneficial to the promisor.’* According
to these commentators, the absence of real detrimental reliance in
some promissory estoppel cases is evidence that reliance is becoming
irrelevant in all promissory estoppel cases.’®

In a 1987 article, Professor Kostritsky suggests that courts use
promissory estoppel, rather than traditional bargain analysis, “when
persuasive barriers to, or explanations for dispensing with, explicit
reciprocal or formalized contracts exist and a plausible benefit to the
promisor can be identified.”** When such barriers exist, the author
suggests that courts are more willing to find assent on the basis of
plausibly beneficial reliance despite the absence of a formalized
bargain.

In this article, we attempt to explain liability in promissory es-
toppel cases in terms of both traditional contract notions and tradi-
tional tort notions. Contract and tort have never been two entirely
distinct forms of liability, though we tend to view them as though
they were. If contract law enforces voluntarily assumed obligations,
then many torts are contractual. For example, medical malpractice
is often based on the doctor’s breach of his voluntarily assumed duty
to treat a patient in a non-negligent manner. If tort law enforces
legally imposed (rather than voluntarily assumed) obligations,'® con-
tract affords a remedy for some tortious misrepresentations. For ex-
ample, under the objective standard of contract, 4 will be bound by
a contract with B if A led B reasonably to think they had a binding
agreement, though A4 subjectively had no intent to form a binding
contract as yet.® Thus, the objective standard of contract affords a
remedy for some negligent misrepresentations of the nature (or
terms) of an arrangement, though the promisor has not voluntarily
assumed any legal obligation. Often, a single fact pattern gives rise
to a variety of both tort and contract remedies.”

In this article, we suggest that promissory estoppel serves two of
the functions served by traditional contract and tort remedies availa-
ble to parties in consensual relationships: the enforcement of some

12, 1d. at 910-13.

13, [d. at 913-14,

14.  Kostritsky, A New Theory of Assent-Based Liability Emerging Under the Guise of
Promissory Estoppel: An Explanation and Defense, 33 WAYNE L. Rev. 895 (1987).

15. See W. PROSSER & W. KEETON, THE LAw OF TORTS § 92, at 655 (5th ed. 1984).

16. See infra notes 109-10 and accompanying text.

17. See, e.g., W. PROSSER & W. KEETON, supra note 15, § 105, at 734-35 (listing eight
possible ways to remedy misrepresentations of fact in the context of an exchange transaction).
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promises intended as legally binding and the imposition of liability to
compensate for harm caused by some misrepresentations. To be sure,
promissory estoppel does reflect some change from the more formal
nineteenth century law of contracts and established standards for ac-
tionable misrepresentation.’® Under promissory estoppel, some
promises intended as legally binding are enforced though some tradi-
tional formal requirement, such as the requirement of bargained-for
consideration, is lacking.*® In addition, some promissory misrepre-
sentations are remedied, though no remedy would be available under
traditional contract and tort doctrines.2®

This article attempts to explain a range of promissory estoppel
cases, but it is not normative. Qur purpose is simply to describe the
kinds of cases in which liability is likely to be imposed on the basis
of promissory estoppel and to suggest why courts might consider lia-
bility appropriate, either on the basis of contract or tort notions.?!
We do not discuss the many cases in which promissory estoppel is
simply an alternative holding, where the court also imposes liability
by applying traditional doctrines in a traditional manner.?* In such
cases, there is nothing novel or interesting about liability.

Our focus is on the factual patterns in which liability is likely to
be imposed only on the basis of promissory estoppel, rather than on
what judges say in explaining liability or on the black letter “re-
quirements” for liability. Most judges impose liability on the basis of

promissory estoppel without any useful explanation g takhility is
appropriate.”® The black letter of the doctrine is tog circulgrto have
descriptive or predictive power: how can enforcemeé T t

reasonableness of reliance when the reasonableness of reliance will

18. See supra text accompanying notes 6-10.

19. See infra notes 44-68 and accompanying text for a discusson of promises in donative
settings. For a discussion of donative promises in commercial settings. see¢ infra notes 69-130
and accompanying text.

20. See infra notes 216-20 and accompanying text.

21. Since our purpose is only to explain liability when it is imposed on the basis of
promissory estoppel, we do not attempt to provide a detailed account of the status of promis-
sory estoppel in various jurisdictions.

22, As Professor Henderson noted in a 1969 article. courts often explore and apply
**both bargain consideration and promissory estoppel theories in the same case . .. ." Hender-
son, supra note 4, at 357, See, e.g., Litman v. Massachusetts Mut. Life Ins. Co.. 739 F.2d
1549, 1558-59 (11th Cir. 1984)(relying on the RESTATEMENT (SECOND) OF CONTRACTS § 90
for promissory estoppel issue, Florida law on the damages issue and Massachussetts law on the
contract issue); Glover v. Sager, 667 P.2d 1198, 1202 (Alaska 1983) (holding plaintiffs made a
prima facie case under promissory estoppel and ordinary contract principles).

23. See infra notes 204-20 and accompanying text.
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n ccssanly depend on enforceability??
anding the promissory estoppel case
law differs from earlier approaches in that it explains liability in
terms of both tort and contract.” Further, we attempt to explain
liability in terms more meaningful than the black letter of the doc-
trine. Farber and Matheson and Kostritsky have tried to explain lia-
bility in other terms. But Farber and Matheson regard promissory
estoppel as essentially a consideration substitute®® and discuss a very
narrow range of promissory estoppel cases.?” Although Professor
Kostritsky recognizes that promissory estoppel is more than a consid-
eration substitute, she fails to consider how effectively substitutes
(such as reliance) fulfill the normal functions performed by consider-
ation and other formalities.? ;

In addition, other commentators have focused on detrimental
reliance, concluding that it is either essential for, or irrelevant to,
promissory estoppel liability.?® We suggest that reliance plays a vari-

24. See Barnett, A Consent Theory of Contract, 86 CoLuM. L. REv. 269,(274-76 (1986).

25. See Henderson, supra note 4, at 376-79. See also Metzger & Phillips; pf/(nole 7,
at 531-36. These commentators have also pointed out that promissory estoppel is not simply a
consideration substitute; it is also used to enforce promises when other traditional criteria for
contract liability are not met, such as compliance with the Statute of Frauds or with the
requirements that the terms of a bargain be definite and not illusory. See Henderson, supra
note 4, at 361-65, 371; Metzger & Phillips, supra note 7, at 487-91, 494-98. These commenta-
tors do not, however, attempt to explain liability in these cascs as contractual. Instead, they
vaguely describe recovery under promissory estoppel as tort-based, see supra notes 7-10 and
accompanying text, or as an inherently flexible means of achieving fairness, see supra note 6
and accompanying text.

26. See, e.g., Farber & Matheson, supra note 11, at 904-05 (describing promissory es-
toppel as an exception to the consideration requirement). Farber and Matheson are themselves
unusually rigorous in their requirements for finding a bargain. /d. at 919-21. Thus, they view
the use of promissory estoppel as a means of enforcing “invisible handshake” deals, id. at 904;
though there is nothing “invisible” about the handshake in most of the cases they discuss.

27. Most of the promissory estoppel cases discussed by Farber and Matheson involve
express bargains. See Farber & Matheson, supra note 11, at 910-914 (discussing, inter alia,
Vastoler v. American Can Co., 700 F.2d 916 (3d Cir. 1983)); Oates v. Teamsters Afliliates
Pension Plan, 482 F. Supp. 481 (D.D.C. 1979); infra notes 181-97 and accompanying lext.
Since Farber and Matheson view promissory estoppel as a consideration substitute, they, like
the courts in these cases, ignore the key issuc when the question is one of enforcing an express
bargain: Whether formal defect(s) should bar enforcement,

28. See Kostritsky, supra note 14, at 916, 925-26 (discussing Prudential Ins. Co. v.
Clark, 456 F.2d 932 (5th Cir. 1972) and Vastoler v. American Can Co., 700 F.2d 916 (3d Cir.
1983). Her discussion fails to identify the key question: Whether the benefits of insisting on
the missing formality justify nonenforcement.).

29. See, e.g., Metzger & Phillips, supra note 7, at 537 (stating that reliance is an essen-
tial element of promissory estoppel liability); Farber & Matheson, supra note 11, at 904 (stat-
ing that reliance is increasingly irrelevant to promissory estoppel liability); Kostritsky, supra
note 14, at 899-900 n.16 (promissory estoppel enforces promises inducing reliance plausibly
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ety of roles in promissory estoppel cases. In some settings, reliance is
almost inevitable and rarely an issue. In others, courts do seem to
require real detrimental reliance. In still others, courts find reliance
when the promisee has acted in a manner consistent with an expecta-
tion that the promise will be fulfilled or in the manner bargained-for
by the promisor.

Although reliance is not always irrelevant to liability under
promissory estoppel, we suggest that reliance should not be the focal
point of promissory estoppel discussions. Instead, extending promis-
sory estoppel liability beyond traditional contract and tort limits
should depend on how one weighs the costs and benefits of various
contract formalities®® and on the standard one considers appropriate
for misrepresentation.

In attempting to describe when (and to explain why) courts are
likely to impose liability on the basis of promissory estoppel, we do
not discuss a closely related issue: the measure of damages in prom-
issory estoppel cases. A courts’ use of promissory estoppel to afford
relief for misrepresentation, rather than using (or changing) the
standards for tort liability for misrepresentation, may result in a dif-
ferent measure of damages than would be available in tort. Simi-
larly, the use of promissory estoppel to afford relief for a promise
apparently made with an intent to be legally bound might result in a
different measure of damages than would be available were tradi-
tional contract doctrines used (or changed) to afford relief.®!

In section I, we discuss promissory estoppel cases which can be
understood as contractual in the broad sense that the promisor ap-
parently intended to be legally bound by the promise, though some
formal requirement for an enforceable contract may be missing.? In
section 11, we discuss those cases in which liability cannot be under-
stood as entirely contractual. In these cases, courts have used prom-
issory estoppel to afford a remedy for some promissory misrepresen-
tations not remedied by traditional contract and tort doctrines.®

beneficial to the promissor).

30. For a discussion of the functions of contract formalities, sece Fuller, Consideration
and Form, 41 CoLum. L. REv. 799, 800-06 (1941).

31. For a discussion of the measure of relief in promissory estoppel cases, see Becker,
Promissory Estoppel Damages, which will appear in volume 16:1 of the HorsTRA L. REV.
(1987).

32. See infra notes 118-98 and accompanying text. For a fuller discussion, and a de-
fense, of this standard for contract liability, see Barnett, supra note 24, and Barnett, Contract
Remedies and Inalienable Rights, 4 Soc. PHiL. & Pouicy 211 (1986).

33. See infra notes 181-216 and accompanying text.
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[. CoNTRACT LIABILITY: FORMAL LIMITS AND PROMISSORY
ESTOPPEL

There are many formal limits to traditional contract liability; all
promises apparently intended as legally binding are not enforced.
Under traditional contract principles, a promise is enforced only if it
is supported by bargained-for consideration. The Statute of Frauds
requires a writing for many contracts to be enforceable.®** If a con-
tract is in writing, the parol evidence rule may bar evidence of
promises not included in the writing. Similarly, the bargained-for
terms of a contract are often viewed as controlling a transaction re-
gardless of whether one party has given the other a non-bargained-
for assurance likely to be regarded as an integral part of the overall
transaction. Courts often refuse to enforce bargains if one or more
terms of the agreement are indefinite®® or illusory.®®

These traditional formal requirements serve useful purposes.
They promote certainty and predictability, bar inaccurate or fraudu-
lent oral testimony, and keep out of court disputes involving promises
that may not have been intended or understood as legally binding.
Formal requirements are, however, two-edged swords; they open, as
well as close, the door to fraud and can defeat one party’s reasonable
understanding of the nature and terms of a promise or bargain. In
the discussion that follows, we suggest that courts use promissory
estoppel to avoid a variety of traditional formal requirements, but in
most cases liability can be understood as contractual in the broad
sense that the promisor apparently intended to be legally bound by
the promise. Thus, promissory estoppel seems to reflect a judgment
that formal requirements too often lead to results at odds with the
reasonable intentions and expectations of contracting parties.®”

Initially, promissory estoppel was regarded as a basis for liabil-
ity when one formal requirement was missing: a bargain. Its use was
limited to non-bargain promises in donative settmgs. We begin,
therefore, with donative cases. We then discuss the much larger set
of cases in which promissory estoppel is used to enforce commercial

34. See, e.g., U.C.C. § 2-201(1) (1978), which provides in relevant part:

Except as otherwise provided in this section a contract for the sale of goods . . . is
not enforceable by way of action or defense unless there is some writing sufficient to
indicate that a contract for sale has been made between the parties and signed by
the party against whom enforcement is sought .

35. See infra notes 160-72 and accompanying text.

36. See infra notes 173-80 and accompanying text.

37. See infra notes 146-98 and accompanying text.
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promises apparently intended as legally binding, though the absence
of a bargain or some other formal flaw would bar enforcement on
the basis of traditional contract doctrines.

Before discussing cases in which promissory estoppel is used as
a substitute for the formality of a bargain (in donative and then
commercial settings), we discuss why the requirement of a bargain is
a formality, rather than part of the very definition or essence of con-
tract. As common law lawyers have long recognized, consideration is
a useful tool for identifying many promises intended as legally bind-
ing.*® Non-bargain promises are often made without any intent to
assume a legally binding obligation. In addition, enforcement of non-
bargain promises is troubling because there may be little evidence
(other than possibly perjured or mistaken testimony) that the prom-
ise was made or, if made, that it was made with sufficient delibera-
tion.*® These objections go to the form of the non-bargain promise
and rest on doubts concerning the wisdom of enforcing promises so
informal.*°

Traditionally, promises made with the formality of a seal were
enforced as contracts regardless of consideration because the formal-
ity of the sealed instrument, like the formality of a bargain, identi-
fied promises that were actually made (as established by credible
evidence), and made with due deliberation and an intent to be le-
gally bound.** Thus, consideration is a formality much like the for-
mality of the sealed instrument. To the extent they are effective,*®
both mark as legally enforceable promises that probably should be
legally enforced in contract because of the form in which they are
made.

As this suggests, whether a promise is bargained-for is often
(especially in commercial settings) purely a question of form, a ques-
tion of how the parties formally structure their arrangement, and
unrelated to the substance of the transaction or whether the parties

38. See. e.g., M. GWYER, ANSON'S Law oF CONTRACT 97 (23rd ed. 1969). Considera-
tion is a uniform and convenient—though imperfect—test for “ascertaining whether the maker
and receiver of a promise contemplated the creation of a legal liability.” /d.”

39. See Fuller, supra note 30, at 799.

40. /d.

41. [Id. at 800.

42, The seal is no longer effective because its formal requirements have “degenerated
into a L.S. or other scrawl which, in modern practice, is frequently a printed L.S. upon a
printed form.” RerORT OF NEw YORK Law REevision COMMITTEE at 359-60 (1940). As a
result, many states have deprived the seal of all legal effect or have weakened its legal effect.
See J. Dawson, W. HARVEY, & S. HENDERSON, CASES AND COMMENTS ON CONTRACTS 190-91
(5th ed. 1987).
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regard the promise as a legally enforceable part of their exchange. A
promise gratuitious on its face may be understood by the parties as a
legally enforceable part of their exchange. If the parties had paid
more attention to legal requirements for enforceability, the promise
could easily have been (and would have been) structured as part of
the exchange.t?

Indeed, the one substantive objection to enforcement of non-bar-
gain promises applies with full force only in donative settings. Some

-commentators have argued that promises to make gifts are not worth

enforcing because they are “sterile transmissions™** and are not im-
portant enough *“‘to our social and economic order to justify”® the
costs of enforcement.

Thus, consideration is a formal requirement, identifying
promises probably made with an intent to be legally bound. The ab-
sence of consideration does not, however, necessarily indicate that
the promise was intended or understood as legally wnenforceable. In
both donative and commercial contexts, courts have used promissory
estoppel to enforce promises made with an apparent intent to be le-
gally bound despite the lack of consideration.

A. Promises in Donative Settings

There are two well-established sets of cases in which courts use
promissory estoppel to impose liability for promises in donative set-
tings: formal promises to charities and promises to loved ones fol-
lowed by certain forms of reliance.

1. Formal promises to charities.— In most American jurisdic-
tions, formal charitable subscriptions are legally enforceable either
on the basis of the consideration theory or on the basis of promissory
estoppel (or both).*® Although either reliance or consideration is typ-

43, See infra notes 98-101 and accompanying text.
44.  Fuller, supra note 30, at 815 (quoting BUFNOIR, PROPRIETE ET CONTRACT 487 (2d
ed. 1924), See Eisenberg, Donative Promises, 47 U. Cur. L. Rev. 1 (1979) (arguing against

. enforcement of formal donative promises to family members in absence of reliance because

enforcement would require the development of rules governing ingratitude and gross improvi-
dence). But see Posner, Gratuitious Promises in Economics & Law, 6 J. LEGAL STuD. 411,
411-12 (1977) (arguing that donative promises are not “sterile,” bul wealth maximizing
transactions).

45, See Fuller, supra note 30, at 799 n.3 (citing Ballantine, Mutuality and Considera-
tion, 28 Harv. L. REv. 121 (1914); Willis, Rationale of the Law of Contracts, 11 Inp. LJ.
227, 230 (1936): Davis v. Morgan, 117 Ga. 504, 507, 43 S.E. 732, 733 (1903)).

46. See, e.g., Danby v. Osteopathic Hosp. Ass’n, 34 Del. Ch. 427, 104 A.2d 903 (1954)
(enforcing only on basis of promissory estoppel); Estate of Timko v. Oral Roberts Evangelistic
Ass'n, 51 Mich. App. 662, 215 N.W.2d 750 (1974) (enforcing only on basis of promissory
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ically “required,” courts find reliance (or consideration) when the
charity has acted in a manner consistent with the terms of the prom-
ise. Thus, the fact that the charity continued normal operations is
likely to be considered reliance on (or consideration for) a promise to
contribute for the usual purposes of the charity.*” The fact that the
charity constructed a building is likely to be regarded as reliance on
(or consideration for) a promise to contribute a small amount of
money to the building fund.*® Finding reliance in such actions is
often fictional because the charity would have continued to operate
or woul ve constructed the building regardless of th iption
In addition, 1f charitable subscriptions were not legally em
able, such reliance w essarily be unreasonable.*?
and the Restatement (Second) of Contracts have dispensedentirely
with the requirement of reliance.®® Consideration is often equally fic-
tional, since there is no reason to consider the promise part of a bar-
gain rather than a conditional gift.®

estoppel); /n re Estate of Field, 11 Misc. 2d 427, 172 N.Y.S.2d 740 (Sur. Ct. 1958) (applying
Ilinois law; enforcing only on consideration grounds); /n re Estate of Lord, 175 Misc. 921, 25
N.Y.S.2d 747 (Sur. Ct. 1941) (enforcing charitable subscription on basis of promissory estop-
pel or consideration).

A few courts have refused to enforce such promises in the absence of real reliance. See,
e.g., Rochester Civic Theatre, Inc. v. Ramsay, 368 F.2d 748 (8th Cir. 1966) (applying Minne-
sota law; alternatively sustaining jury verdict of fraud by the donee); Mount Sinai Hosp. Inc.
v. Jordan, 290 So. 2d 484 (Fla. 1974); Maryland Nat’l Bank v. United Jewish Appeal Fed'n,
Inc., 286 Md. 274, 407 A.2d 1130 (1979).

47. See, e.g., In re Drain's Estate, 311 Ill. App. 481, 36 N.E.2d 608 (1941) (enforcing
pledge of $2,000 out of a total of $70,000,000 pledged; consideration found in charity's reli-
ance by continuing mission activities); /n re Stack's Estate, 164 Minn. 57, 204 N.W. 546
(1925) (enforcing pledge of $5,000 to scholarship fund out of a total of 30 new scholarship
funds and $1,000,000 in general endowment pledges; considertion found in other subscribers®
rellance and in college’s expenditures in constructing buildings in reliance on all new
subscriptions).

48. See In re Estate of Field, 11 Misc. 2d 427, 172 N.Y.S.2d 740 (Sur. Ct. 1958) (en-
forcing a pledge to donate $50,000 to hospital “Development Program™ for new building sup-
ported by consideration once charity relied by continued construction of structures with a cost
of §7,500,000 building).

49. In planning for the future based on outstanding informal pledges, a reasonable char-
ity will discount the total subscription amount to account for uncollectables. If charitable sub-
scriptions were legally unenforceable, charities WWMM prior
to relying on subscriptions.

507 See Salsbury v. Northwestern Bell Tel. Co., 221 N.W.2d 609 (lowa 1974); RE-
STATEMENT (SECOND) OF CONTRACTS § 90(2), at 242 (1979) (A charitable subscription or a
marriage settlement is binding under Subsection (1) without proof that the promise induced
action or forbearance.”).

51. Some promises to charities are doubtless bargains. For example, a promise to donate
money in exchange for a building being named after onesell may be entirely a bargain rather
than a gift. In most cases in which charitable subscriptions are enforced, however, there is no
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Enforcement is understandable on contract grounds even though
there may have been no real reliance and the promise may have been
wholly or partly gratuitious, provided that the wording, signing, and
delivery of the formal document indicates that the signor intended to
assume a legal obligation.®* In addition, courts regard the enforce-
ment of promises to charities as sound public policy.®® Given these
views, the case for enforcement is strong even in the absence of any
real detrimental reliance by the promisee.*

2. Reliance, invited or observed by promisor.— In cases involv-
ing promises to loved ones in donative settings, promissory estoppel is
also used as a basis for enforcement.®® In Estate of Bucci v. Bucci,®®
for example, a grandfather had lived with his grandaughter in her
apartment for fifteen years. He wanted to buy a house for her, and
they agreed on a house with a separate apartment for $17,000.57 She
was to live in the house itself, and he and his wife would live in the
apartment. The grandfather executed an “assignment” of $17,000 to
the grandaughter to be paid when certain real estate he owned was
sold. She then withdrew $2,000 from her savings account for an op-

basis for concluding that a promise for a particular charitable purpose (e.g., building a build-
ing) is part of a bargain rather than a conditional gift. A conditional gift can only be used for
the purposes designated. See Dunaway v. First Presbyterian Church, 103 Ariz. 349, 442 P.2d
93 (1968). Because liability cannot be explained simply by reference to the traditional doctrine
of consideration, we include these cases in the discussion in text, though generally we do not
discuss cases in which promissory estoppel is used as an alternative holding and the same
result is reached by traditional analysis, as noted supra note 22 and accompanying text.

S$2. Compare Pappas v. Bever, 219 N.W.2d 720 (lowa 1974) (holding pledge card
drafted by charity not legally enforceable because words used, *1/we intend to subscribe™ only
indicate an intent to do something in the future) with Salsbury v. Northwestern Bell Tel. Co.,
221 N.W.2d 609 (lowa 1974) (holding letter from donor making unqualified promise to con-
tribute enforceable). See Eisenberg, supra note 44, at 8 (discussing the close case for enforce-
ability of un-relied upon donative promises).

53. See, e.g., Trustees of the Methodist Episcopal Church v. Garvey, 53 1lI. 401 (1870)
(enforcing a promise on the basis of fictional consideration); /n re Estate of Lipsky, 45 Misc.
2d 320, 256 N.Y.S.2d 429 (Sur. Ct. 1965) (enforcing promise on the basis of either promis-
sory estoppel or fictional consideration).

54. Some courts have even enforced oral promises to charities. See In re Estate of Lip-
sky, 45 Misc. 2d 320, 256 N.Y.S.2d 429 (Sur. Ct. 1965) (enforcing oral promise made during
Uhited Jewish Appeal fund drive, according to undisputed facts); /n re Estate of Field, 11
Misc. 2d 427, 172 N.Y.S.2d 740 (Sur. Ct. 1958) (applying lllinois law; enforcing oral promise
proven by testimony of residuary legatee; promise would be paid out of residuary legatee's
share of estate).

55. When the promise is to give land, the equitable doctrine of part performance contin-
ues to be used to enforce the promise. See, e.g., Miller v. Lawlor, 245 lowa 1144, 66 N.W.2d
267 (1954) (using both promissory estoppel and equitable doctrine of part performance to
enforce promise to give an interest in land).

56. 488 P.2d 216 (Colo. App. 1971).

57. Id. at 217.



454 HOFSTRA LAW REVIEW [Vol. 15:443

1987] PROMISSORY ESTOPPEL 455

tion on the house.!® Shortly thereafter, the grandfather died. The
court enforced the promise on the basis of promissory estoppel, hold-
ing that in light of her reliance “the manifest intention of the dece-
dent cannot be frustrated by his hiers on their claim that their fa-
ther’s obligation was without consideration.”®®

The court's use of promissory estoppel to enforce the promise
can be understood as based on the desire to afford a remedy given
the granddaughter’s reliance on a promise apparently made with an
intention to be legally bound. Although the promise may have been
wholly or partly gratuitious,® the court considered the grandfather’s
execution of a formal “assignment” an attempt to use a legally bind-
ing channel for the promise.®’ Even had the promise been made
more informally, the grandfather would not (in all likelihood) have
invited and observed his granddaughter’s reliance without any word
of caution unless the promise was intended to be reliable. A court
could reasonably conclude that, if it was intended to be reliable, en-
forcement would likely be more consistent with the promisor’s inten-
tions than nonenforcment,®? especially since the grandfather died
without retracting the promise.®®

The granddaughter’s reliance also increases the costs of under-
enforcement.® The promise might have been gratuitous.®® If so, in
the absence of reliance she would only be disappointed by not receiv-

s8. Id. at 217-18. The option had initially been purchased for $1,000, which the grand-
daughter paid with money given her by her grandfather. The $2,000 was paid to extend the
option period. /d.

59, Id. at 219. The court also used equitable estoppel to estop the defendant from assert-
ing the luck of consideration. /d. With the exception of a few unusual cquitable estoppel cases
which contributed to the development of promissory estoppel, see, e.g., Ricketts v. Scothorn, 57
Neb. 51, 77 N.W. 365 (1898), cquitable estoppe! was traditionally limited to misstatements of
fact or promises to relinguish legal rights. See, e.g., M. BiGELOW, A TREATISE ON THE Law oF
Estoppit. 554, 558 (4th ed. 1886).

60. Estate of Bucci, 488 P.2d at 216.

61, [Id.au 217, 219.

62. In absence of formality, and in a donative setting, it is often likely that the promisor
never consciously thought about legal enfoceability. It may, nevertheless, be possible to con-
clude that enforcement is likely to be more consistent with the promisor’s intentions than
nonenforcement.

63. See Estate of Bucci, 488 P.2d at 218. In many of the cases in which a donative
promise to a loved one is enforced after reliance, the dispute arises after the donor’s death. See
also In re Jamison's Estate, 202 S.W.2d 879 (Mo. 1947) (enforcing decedent’s promise to pay
all debts incurred as a result of giving his sister credit).

64. Even without reliance, an argument for a remedy can still be made. See Posner,
supra note 44, at 411-12. In the absence of reliance, however, enforcement is unusual. See,
e.g., Henry v. Weinman, 157 Cal. App. 2d 360, 321 P.2d 117 (1958).

65. See supra note 60-63 and accompanying text.

ing a promised gift. Once she relied, however, nonenforcement would
mean that she would be worse off because of the promise, though it
was made to benefit her.%®

. In these cases, invited or observed reliance provides both some
evidence that the promisor may have intended to make a reliable
gromisc (so that enforcement is likely to be consistent with his inten-
tions) and a reason to afford a remedy though the promise was
gratuitious.®” The number of cases involving enforcement of promises
to loved ones in donative settings has never been large, but promis-
sory estoppel continues to be useful for enforcing such promises once
there has been reliance.®® Today, courts use promissory estoppel
most often in commercial settings.

B. Not-Expressly-Bargained-For Promises in Commercial
Settings :

In this section, we discuss five sets of commercial cases imposing
liability on the basis of promissory estoppel:*® implicit bargains, firm
offers, contract modifications, assurances likely to be regarded as
part of an overall transaction, and pensions promised at or near re-
tirement. In these cases, enforcement is at least doubtful under
traditional doctrines because the promise is not clearly supported by
bargained-for consideration.

1. Implicitly bargained-for reliance.— Today, the largest single
set of the cases in which liability is imposed solely on the basis of
promissory estoppel involve implicit bargains. In United Electric
Corp. v. All Service Electric, Inc.,” for example, a general contrac-
tor hired a subcontractor to furnish the labor and materials for the

66. Estate of Bucci, 488 P.2d at 219.

. 6‘>7‘ Because this paper is nol normative, we make no claim that these factors (or those
x'den'uﬂed- elsewhere as explaining liability) do or do not justify a legal remedy. A normative
Justification would require a normative theory of contract and of tort. See, e.g., Barnelt, supra
note 32, at 291-319 (presenting a normative theory of contract); Barnett, supra note 24, at 291
(further developing a consent theory).

68. See, e.g., Greene v. Wilson, 208 Cal. App. 2d 852, 25 Cal. Rptr. 630 (1962):
Larabee v. Booth, 463 1\.I.EA2d 487 (Ind. Ct. App. 1984); Miller v. Lawlor, 245 lowa 1144, 66
?I.W.id 2{)7 (191.;4] (using equitable doctrine of part performance as a basis of enforcement);
n re Jamison's Estate, 202 S.W.2d 879 (Mo. 1947): Zimmerman v. Zimmerman, 86 A.D.2 i
525, 447 N.Y.S.2d 675 (1982). " .
o 69. As indiculefi in the introduction, we do not discuss the many cases in which liability
is 1mgosed‘on the basis O.f both promissory estoppel and traditional doctrines, since our purpose
is to identify how promissory estoppel has extended liability beyond traditional contract and
tort limits.

70. 256 N.W.2d 92 (Minn. 1977).
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electrical work on a project.” The subcontractor had a poor credit
rating. The materialman, United, insisted that the general contrac-
tor’s checks to the subcontractor for material be made out to the
subcontractor and United so that United would not have to rely on
the subcontractor’s creditworthiness. United delivered a signed copy
of the contract to the subcontractor only after the general contractor
promised, in a writing delivered to United, that checks for the elec-
trical materials would be jointly payable to the subcontractor and
United. Although seven joint checks were issued, four were issued
only to the subcontractor. As a result, United was not paid for some
$8,000 worth of material. United sued the general contractor for this
amount, and the promise was enforced on the basis of promissory
estoppel: United had relied on the general contractor’s promise to
issue joint checks, and the general contractor was therefore liable.”

One would think there was a bargain even in the most technical
sense: the general contractor promised to issue joint checks for elec-
trical equipment in exchange for United agreeing to supply electrical
parts to a shaky subcontractor. The court concluded, however, that
there was no bargain because United never made any promises to
the general contractor; if United had refused to supply materials, the
general contractor would have had no cause of action against
United. The joint-check agreement could not therefore “rise to the
level of express contract.”””® But even if United was not obligated to
the general contractor, one could find a unilateral contract on these
facts. The general contractor promised to issue joint checks in ex-
change for United actually supplying parts to the subcontractor or
promising (the subcontractor) to supply parts to the subcontractor.
In its letter to United, the general contractor did not, however, ex-
pressly link its promise and United’s reliance.™ Regardless of
whether there was technically a bargain, United and the general
contractor certainly had a *““deal” which both considered an advanta-
geous exchange transaction at the time the general contractor deliv-
ered its letter to United. In such cases, promissory estoppel affords
courts a basis for enforcing the deal without having to find that the
expressly “gratuitious” promise was implicitly bargined-for.” Liabil-

71, /d.at 93.
72. Id. at 95-96.
73. Id. at 95.

74, Id. at 94-95.
75. 1d. at 95-96. As examples of the many similar cases, see Gill v. United States Rub-
ber Co., 195 F. Supp. 837 (N.D. Ind. 1961) (remanding to consider enforcing employer’s

.

1987} PROMISSORY ESTOPPEL 457

ity is, however, understandable as contractual because of the implicit
bargain. In United Electric, for example, the promise was made to
induce United to supply electrical equipment for the general contrac-
tor’s project. In exchange, the general contractor promised that when
it paid the subcontractor for electrical equipment supplied by United
and installed by the subcontractor, it (the general contractor) would
issue a joint check payable to United and the subcontractor.

When promissory estoppel is used to enforce an implicit bar-
gain, courts tend to find reliance sufficient to support liability on the
basis of promissory estéppel provided that the promisee has acted in
a manner consistent with the terms of the implicit bargain.”® In the
absence of such reliance, liability would be inappropriate; reliance is
a condition of the promise. In United Electric, for example, the gen-
eral contractor’s promise to issue joint checks for electrical supplies
was clearly conditioned on United supplying the equipment to the
subcontractor. In addition, once United relied, there was a need for a
remedy, both to protect United and to prevent unjust enrichment of
the general contractor, which would otherwise enjoy the benefits of
United’s reliance without paying the promised price.

2. Firm offers.— The common law begins with the assumption
that an offer is freely revocable, prior to acceptance, unless sup-

alleged promise to employ plaintiff for life after plaintiff relied by settling claim for work-
related injuries); Mazer v. Jackson Ins. Agency, 340 So. 2d 770 (Ala. 1976) (enforcing devel-
oper's promise to maintain buffer zone between development and residences; promise induced
plaintiffs to drop opposition to annexation by their city); Peoples Nat'l Bank v. Linebarger
Constr. Co., 219 Ark. 11, 240 S.W.2d 12 (1951) (enforcing general contractor’s promise made
to induce a bank to provide short-term funding to subcontractor’s payroll); Homestead Sup-
plies, Inc. v. Executive Life Ins. Co., 8t Cal. App. 3d 978, 147 Cal. Rptr. 22 (1978) (enforcing
insurance company's promise to charge the amount originally promised by its agent for re-
newal premiums, rather than the amount on the face of the policy; promise made to induce
insured to maintain insurance coverage); Swinerton v. Walberg Co. v. City of Inglewood, 40
Cal. App. 3d 98, 114 Cal. Rptr. 834 (1974) (enforcing promise to accept lowest responsible
bid); Peterson Tractor Co. v. Orlando’s Snack-Mobile Corp., 270 Cal. App. 2d 787, 76 Cal.
Rptr. 221 (1969) (enforcing promise made to third party to induce plaintifi’s reliance); Day v.
Mortgage Ins. Corp., 91 Idaho 605, 428 P.2d 524 (1967) (reversing summary judgment, mort-
gagee's promise to pay funds directly to contractor not supported by consideration, but promis-
sory estoppel applies); Fretz Constr. Co. v. Southern Nat'l Bank, 626 S.W.2d 478 (Tex. 1982)
(holding promissory estoppel applicable when promise made to protect general contractor’s
interest); Central Heat, Inc. v. Daily Olympian, Inc., 74 Wash. 2d 126, 443 P.2d 544 (1968)
(enforcing promise to pay plaintiff for steam heat regardless of usage by defendant, but statute
of limitations barred recovery for most of claim). See also Northwestern Eng’g Co. v. Eller-
man, 69 S.D. 397, 10 N.W.2d 879 (1943) (permitting promissory estoppel to enforce subcon-
tractor's bid because there was no consideration for express written conditional bilateral con-
tract binding both sub and general contractor).
76. See supra note 75.
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ported by consideration.”” An offeror might, however, want to extend
an offer that is irrevocable for a period of time in order to increase
the chances that the offer will be accepted. If the offer is perceived
as irrevocable or “firm,” the offeree may be more likely to rely on it
in formulating plans and arranging other transactions, thereby in-
creasing the chances that the offer will ultimately be accepted.

When an offer is in writing delivered to the donee and expressly
states that it is firm, several doctrines other than promissory estoppel
provide a means of enforcement. For example, under the UCC, a
written offer is irrevocable if it expressly states that it is firm.”® In all
jurisdictions, a firm offer will be enforced by the common law if
some consideration was actually given for it,”® and in many jurisdic-
tions, a recital of nominal consideration will support an expressly
firm offer.®®

Notwithstanding the protection afforded to some expressly firm
offers by these doctrines, others will not be enforced. Nor can these
other doctrines be used to enforce implicitly firm offers. Promissory
estoppel has been used as a basis for enforcement in both of these
situations.

Due to the variety of other doctrines available to enforce ex-
pressly firm offers, promissory estoppel is only rarely used to enforce
such offers.®! In these cases, liability can easily be understood as
contractual: by delivering to the offeree a written offer, which states
that it is irrevocable for some time, the offeror has indicated an in-
tention to be bound by the offer. The offeree has almost inevitably
relied on the offer, increasing the need for a remedy.

Promissory estoppel is often used to enforce implicitly firm of-

77. See cases cited supra note 75.

78. U.C.C. § 2-205 (1978) (such offers arc irrevocable for a maximum period of three
months).

79. See, e.g., Humilton Bancshares, Inc. v. Leroy, 131 11l App. 3d 907, 476 N.E.2d 788
(1985); Hermes v. William F. Meyer Co., 65 11l. App. 3d 745, 382 N.E.2d 841 (1978); North-
western Bell Tel. Co. v. Cowger, 303 N.W.2d 791 (N.D. 1981); R. J. Taggart, Inc. v. Douglas
County, 31 Or. App. 1137, 572 P.2d 1050 (1977).

80. See Smith v. Wheeler, 233 Ga. 166, 210 S.E.2d 702 (1974); Rottkamp v. Eger, 74
Misc. 2d 858, 346 N.Y.S.2d 120 (1973). But see Lewis v. Fletcher, 101 Idaho 530, 617 P.2d
834 (1980): Hermes v. William F. Meyer Co., 65 11l. App. 3d 745, 382 N.E.2d 841 (1978).

81. For cxamples of promissory estoppel used to enforce expressly firm offers, see Elgin
Nat'l Indus. v. Howard Indus., 264 So. 2d 440 (Fla. Dist. Ct. App. 1972)(estopping vendor
from withdrawing offer ‘where purchaser made expenditures in reliance upon vendor's assur-
ances that it would remain open for a specified time); Bixler v. First Nat'l Bank, 49 Or. App.
195, 619 P.2d 895 (1980)(enforcing oral, but expressly firm, offer). Bui see Berryman v.
Kmoch, 221 Kan. 304, 559 P.2d 790 (1977)(refusing to enforce expressly firm written option
after reliance).
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fers in one particular factual setting: subcontractors’ bids to general
contractors for use by the general contractor in preparing its bid on
a prime contract. Provided that the general contractor has relied on
the subcontractor’s bid and is subsequently awarded the prime con-
tract, courts routinely use promissory estoppel to impose liability.**
Liability in these cases can also be understood as contractual. When
a subcontractor submits a bid to a general contractor for use by the
general contractor in preparing its bid on a prime contract, the offer
might be understood as, and intended to be, firm. The subcontractor
expects and desires a very particular kind of reliance: use of its bid
by the general contractor in preparing the prime bid. This reliance is
more substantial than typical reliance on other offers. If the subcon-
tractor can withdraw its bid after reliance, the general contractor
has not simply lost the benefit of the sub’s price or the opportunity to
search for alternative offers; the general contractor may be bound to
perform a contract with another, at a price it would not have offered
but for the subcontractor’s bid. The subcontractor benefits by induc-
ing this reliance. If the general contractor does rely (which it is more
likely to do if the bid is regarded as firm), the subcontractor’s
chances of getting the subcontract (in the event the general contrac-
tor gets the prime contract) increase substantially.

This desired and unusually substantial reliance is relevant to the
enforcement question in two ways: it suggests that the subcontractor
may have intended the general contractor to regard his bid as firm
and it increases the cost of underenforcement if a legal system ref-
uses to enforce such offers when subcontractors and general contrac-
tors regard the bids as binding. Although subcontractors’ bids are
often oral and include no express indication that they are firm, em-
pirical evidence suggests that subcontractors and general contractors

8. See. e.g.. Preload Technology. Inc. v. A.B. & J. Constr. Co.. 696 F.2d 1080 (5th
Cir. 1983)(applying Texas law in holding subcontractor liable to general contractor under
promissory estoppel theory where subcontractor. knowing his bid would be relied upon in gen-
eral contractor’s bid on city project. refused to perform under the bid): Alaska Bussell Elec.
Co. v. Vern Hickel Constr. Co.. 688 P.2d 576 (Alaska 1984)(holding that courts should use
promissory estoppel 1o enforce reasonably-relied upon subcontractor’s bids in order to further
the industry’s need that such bids be binding for a reasonable time): Gerson Elec. Constr. Co.
v. Honeywell. Inc.. 117 1. App. 3d 309. 453 N.E.2d 726 (1983) (allowing recovery by con-
tractor of lost profits under promissory estoppel where subcontractor refused to perform and
contractor had to withdraw its low bid on a prime contract). Cf. Young v. Johnston, 475 So.
2d 1309 (Fla. Dist. Ct. App. 1983) (holding defendant builder liable after would-be home
owner relied on bid: no contract. however. because homeowner remained free to back out
though builder may have led home owner to think that homeowner had a firm offer).
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do regard these bids as firm once the general contractor has relied.®
Courts typically enforce such bids as firm when there is evidence of
trade custom and usage supporting such an inference.®

Reliance by the general contractor (in preparing its bid on the
prime contract) is probably essential if the general contractor is to
recover.®® A reliance requirement is, however, consistent with con-
tract liability in this context. It is likely that the subcontractor’s bid
was only conditionally firm. Empirical evidence indicates that sub-
contractors regard bids as firm when relied on in preparing a bid on
a prime contract, but there is no reason to think that a subcontractor
would be willing to stand by its bid in the absence of reliance. More-
over, there is little need for a remedy when there has been no reli-
ance. Thus, reliance by the general contractor both increases the
need for a remedy, and is probably a condition of the bid being firm.

3. Contract modifications.— Promissory estoppel is sometimes
used by courts as a basis for enforcing some contract modifications.
Under the traditional pre-existing duty rule,® contract modifications
are not enforceable unless supported by bargained-for consideration.
The policy for this rule is the need to guard against opportunistic
behavior by a party to a contract. Contract remedies are often inade-
quate, and a party to a contract is likely to rely on the contract and,
therefore, be in a vulnerable position should the other party threaten
breach. The other party may act opportunistically by threatening
breach in order to extract a premium from the vulnerable party.®

83. See Schultz, The Firm Offer Puzzle: A Study of Business Practice in the Construc-
tion Industry, 19 U. CHL L. REv. 237 (1952); Note, Another Look at Construction Bidding
and Contract Formation, 53 Va. L. REv, 1720 (1967). In the Virginia study, all the subcon-
tractors indicated that they felt bound to “perform the work at the original price bid”™ if they
discovered an error in the bid after the general had used it. /d. at 1734, Eighty-five percent of
the subcontractors indicated that they would feel bound regardless of whether the bid stated
that it would not be withdrawn.

84. See. e.g., Constructors Supply Co. v. Bostrom Sheet Metal Works, Inc., 291 Minn.
113, 116, 190 N.W.2d 71, 73 (1971) (enforcing subcontractor's offer as firm where it is com-
mon in the local industry for subcontractors and contractors to negotiate on the telephone);
E.A. Coronis Ass'n v. M. Gordon Constr. Co., 90 N.J. Super. 69, 79, 216 A.2d 246, 253 (App.
Div. 1966)(requiring showing that subcontractor should have expected his bid to be relied
upon given his knowledge of custom and usage in the trade).

85. In the litigated cases, the general contractor has invariably relied; reliance therefore
tends not to be an issue.

86. The pre-existing duty rule is not applicable to sales of goods. Under the UCC, no
consideration is needed to modify a contract, although a waiver of an executory condition of a
contract is ineffective prior to reliance. U.C.C. § 2-209(1), (5) (1978).

87. See Muris, Opportunistic Behavior and the Law of Contracts, 65 MINN. L. REv.
521, 522-25 (1981). See Posner, supra note 44, at 422 (using word “extortion” to refer to such
behavior).
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The vulnerable party may agree to pay more than originally prom-
ised simply because his reliance on the contract has made perform-
ance by the other party critically important.®®

On the other hand, on-going adjustments and modifications are
the rule, rather than the exception in contract relationships of any
duration. Often, modifications—even if unsupported by considera-
tion—are seen by the promisor (as well as the promisee) as desirable
for some reason other than the pressure caused by the threat of
breach. Not suprisingly, a number of exceptions to the pre-existing
duty rule have developed as courts attempt to enforce some modifica-
tions while refusing to enforce others.®®

Waiver is one of these exceptions. A waiver of a future contrac-
tual right or obligation is binding once there has been reliance. A
waiver cannot substantially change the value of the transaction to
the promisor (the “waiving” party); an owner cannot waive ‘a
builder’s obligation to build a house. One can, however, waive a right
that does not substantially impair the value of the contract.”® An
owner can waive a requirement that a house be completed by July 1.

Some courts have used promissory estoppel to enforce contract
modifications as either an alternative holding to waiver or as the only
basis for enforcement in waiver-like circumstances. For example, in
Brewer v. Universal Credit Co.,** the plaintiff had purchased a car
on credit, and the conditional sales contract had been assigned to the
defendant Credit Company. When the plaintifil was in default on two
payments, the Credit Company demanded possession but then
agreed that the car would be stored for thirty days at the plaintiff’s
expense and during that period the plaintiff would be able to pay the
overdue instaliments and recover his car. The plaintiff tendered the

88. Opportunistic behavior by one party is not always correlated with the other party’s
vulnerability. For example, a party may threaten breach because performance has become so
costly that it would rather pay damages than continue. A threat to breach would not, in such
circumstances, be opportunistic, but the other party might nevertheless agree only because of
its vulnerability.

89. See |IA A. CorsiN, CORBIN ON CONTRACTS §§ 186-88, at 158-71 (1963); E. Farns-
WORTH, CONTRACTS §§ 4.21-4.24, at 273-89 (1982); RESTATEMENT (SECOND) OF CONTRACTS,
§§ 89, at 275 (1979). For discussions of the difficulty (or impossibility) of distinguishing be-
tween mutually beneficial modifications (at the time of the modification) and modifications
whose enforcement will encourage opportunistic behavior, see Aivazian, Trebilcock, & Penny,
The Law of Contract Modifications: The Uncertain Quest for a Bench Mark of Enforceabil-
ity, 22 OsGoopt HaLL L. J. 173 (1984): Robison, Enforcing Extorted Contract Modifications,
68 fowa. L. REV. 699 (1983).

90. See 3A A. CorniN, CorRBIN ON CONTRACTS § 753, at 486 (1960).

91. 191 Miss. 183, 190-91, 192 So. 902, 904 (1940).
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money due within the thirty days, but the Credit Company had sold
the car.”

Although the modification was not supported by consideration,®®
the court’s use of promissory estoppel to enforce the modification is
understandable in contract terms. The Credit Company made a
promise which purported to modify its legal rights under an existing
contract with the knowledge that it would be relied on by the plain-
tiff. Since the modification did not substantially change the value of
the contract to the Credit Company, the policies behind the pre-ex-
isting duty rule do not argue strongly against enforcement.®* More-
over, as is usually true in waiver-like cases, the plaintiff was not act-
ing opportunistically in extracting the modification, nor was the
Credit Company particularly vulnerable. Finally, the traditional ju-
dicial hostility towards forfeiture argues for enforcement in Brewer
and in many of the waiver-like modification cases.®®

Since reliance on the modification almost inevitably occurs, reli-
ance tends not to be an important issuc in these cases. As Brewer
illustrates, however, courts use promissory estoppel to impose liabil-
ity in such cases once there has been some reliance;®® but reliance
nced not be very costly or detrimental

4. Assurances likely to be regarded as part of overall transac-

92, [d. at 186-87, 192 So. 2d at 902.

93.  Under the pre-existing duty rule, the plaintiTs tender of the overdue moncey could
not be consideration since the plaintill had a duty to pay that amount under the original
contract. The promise to pay the storage costs for 30 duys could be consideration, but not if, as
is likely, the original contract imposed Jiability on the plaintiff for all costs sustained by the
Credit Company in repossessing and sclling after default.

94, Brewer, 191 Miss. at 190, 192 So. 2d at 904.

95. See Id. at 190, 192 So. 2d at 904 (referring o forfeiture problem in holding promise
enforceable despite lack of consideration).

96. See also Veasy v. Layton, 42 Del. Ch. 155, 206 A.2d 505 (1964)(holding reasonable
reliance present but not expressly staling what constituted actual reliance); Perry Publications,
Inc. v. Bankers Life and Casualty Co., 246 So. 2d 604 (Fla. Dist. Ct. App. 1971)(finding
failure to use all advertising credit to be reliance under promissory estoppel); Bank Computer
Network Corp. v. Continental 1l Bank & Trust Co., 110 11l. App. 3d 492, 442 N.E.2d 586
(1982)(finding ncgotiations with other financial institutions to be reliance).

Sometimes courts use both promissory estoppel and traditional waiver analysis. See, e.g.,
Edwards v. Smith, 322 S.W.2d 770 (Mo. 1959); Dairyland County Mut. Ins. Co. v. Estate of
Basnight, 557 S.W.2d 597 (Tex. Ct. App. 1977).

Some courts state that a waiver of a future substantive condition is binding only if sup-
ported by consideration or an estoppel (i.e., the waiver has been relied upon). For these courts,
promissory estoppel scems to be a form of waiver. See Wachovia Bank & Trust Co. v. Rubish,
306 N.C. 417, 293 S.E.2d 749 (1982).

97. In Brewer, for example, there was no evidence that the plaintiff spent much time
looking for funds, or that, had he immediately repaid the money (after the Credit Co. refused
to accept it), he would have sustained much of a loss. 191 Miss. at 183, 192 So. 2d at 902.
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tion.— Often, courts use promissory estoppel as a basis for enforcing
assurances given by one contracting party and likely to be regarded
as part of the overall transaction (and therefore legally binding) by
the other contracting party. Typically, the question is whether an
insurer is bound by a post-contract misrepresentation of the terms of
the policy.®® In Travelers Indemnity Co. v. Holman,* for example,
the plaintiff policy holder asked his agent if certain activities on his
land were covered by his policy or whether additional coverage was
required. It was by no means clear from the policy whether the ac-
tivities were covered.!®® The agent wrote the defendant’s underwrit-
ers requesting clarification. The underwriters replied that no addi-
tional policy was needed because the current policy covered the
activities. Unfortunately, it did not, and the defendant refused to
honor the plaintifi°s subsequent claim arising from the activities. The
court used promissory estoppel to hold the insurance company bound
by the terms represented to the insured.'”

In Holman, there was no consideration for any modification of
the insurance contract. Indeed, at the time of the “clarification,”
neither insurer nor insured thought that the contract was being mod-
ified. Both thought that the insurer was only attempting to describe
its existing obligation.

The court’s imposition of liability can, nevertheless, be under-

98. In a number of similar cases, the insurer issues a policy at odds with the policy
requested by the insured, without warning the insured (in English) about the dilference in
coverage. In these cases, the question is whether the parol evidence rule bars evidence showing
that the written policy does not reflect the actual agreement of the parties. See. e.g., Calmar
S.S. Corp. v. Scott, 345 U.S, 427, 435-36 n.7 (1953); Travelers Indem. Co. v. B.N. Holman,
330 F.2d 142 (5th Cir. 1964). See also Homestead Supplies, Inc. v. Executive Life Ins. Co.,
81 Cal. App. 3d 978, 147 Cal. Rptr. 22 (1978) (using promissory estoppel to enforce insurance
company's promise to charge less than the amount on the face of the policy).

99. 330 F.2d 142 (5th Cir. 1964). See also Tomerlin v. Canadian Indem. Co., 61 Cal.
2d 638. 394 P.2d 571, 39 Cal. Rptr. 731 (1964)(holding insurer bound by its attorney’s repre-
sentation to insured, during suit against insured, that his case was covered by policy); Hetchler
v. American Life Ins. Co., 266 Mich. 608, 254 N.W. 221 (1934) (enforcing dccision that
insurer's mistake in computing policy expiration date precluded insurer from denying liability
under policy); Green v. Helmecamp Ins. Agency, 499 S.W.2d 730 (Tex. Civ. App. 1973) (pre-
cluding insurance agency from denying coverage. since it had told motorist that his liability
coverage would be in effect through a certain date).

For two similar cases in which employers, in response to a question from an employee,
unintentionally misrepresented the terms of a pension plan, see Sanders v, United Distribs.,
405 So. 2d 536 (La. Ct. App. 1981) (applying law of Louisiana); Abelson v. Genesco, 58
A.D.2d 774, 396 N.Y.S.2d 394 (1977). Both courts used promissory estoppel to enforce the
pension plan as represented to the employees.

100. 330 F.2d at 146.

101, 330 F.2d at 151-52.
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stood as contractual. The insured thought that the insurer was
describing the terms of the contract, and the insurer doubtless appre-
ciated this fact. As is often the case with insurance policies,’? the
provisions on coverage in the Holman policy were “obscure” and
“contradictory.”*** Even attorneys often cannot understand insur-
ance policies.’® When such a contract has been drafted by one of
the parties, it is likely to be the understanding of the non-drafting
party, as well as the expectation of the drafting party, that the lat-
ter’s descriptions of what has been purchased will be authoritative.
Thus, the court used promissory estoppel to enforce an implicit term
in the original contract: that the insured can regard the insurer’s
descriptions of the policy as authoritative.

A somewhat similar analysis explains other cases in which
courts use promissory estoppel to enforce a post-contract assurance,
such as East Providence Credit Union v. Geremia.'®® In this case,
the plaintiffl Credit Union loaned money to Mr. and Mrs. Geremia
with their car as security. Under the loan agreement, the Geremias
were responsible for insuring the car, but if they failed to do so, the
Credit Union had the right to insure the car.’®® Two years later, Mr.
Geremia became ill and the Geremia’s were unable to pay the insur-
ance premium. The Credit Union sent a notice to the Geremia’s stat-
ing that if they did not pay the overdue premium within ten days the
credit union would. Mrs. Geremia called the Credit Union and indi-
cated that the Geremias were unable to pay both the loan install-
ment and the insurance premium and would rely on the Credit
Union paying the latter. Both the Credit Union and the Geremias
understood that the premium amount would be added to the out-

102, See, e.g., Calmar S.S. Corp. v. Scott, 345 U.S. 427, 432 (1953)(Frankfurter, J.,
compares interpreting insurance policy to deciphering “obscure palimpsest texts™).

103.  Holman, 330 F.2d at 147.

104. See Littler, Legal Writing in Law Practice, 31 CAL. ST. B. J. 28, 31 (1956):

Recently my broker handed me a multiple coverage public liability insurance palicy.

I noticed that on the outside it said *Read your policy." So I did. In fact, | read it

ten times. | still could not understand the first sentence, which is about 186 words

long.

So I called up u friend of mine who is counsel for the company [and] asked him
what it meant. He did not know cither. I doubt whether anyone knows what it
means. My broker says | am fully protected. | have to take his word for it.

Id. at 31,

105. 103 R.1. 597, 239 A.2d 725 (1968). See also Northwestern Bank of Commerce v.
Employers’ Life Ins. Co., 281 N.W.2d 164 (Minn. 1979)(enforcing insurer’s promise o in-
sured’s assignee to notify assignee of any premium default; either implicit bargain or assurance
likely to be regarded as part of overall exchange transaction by assignee).

106. 103 R.1. at 598, 239 A.2d at 726.
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standing loan balance and that interest would be charged on it.’*
The Credit Union failed to pay the premium and the uninsured car
was destroyed. The court used promissory estoppel to enforce the
“promise.”?%8

As in Holman, it is unlikely that the credit union (or its agents)
intended to assume an additional legal obligation when the Geremias
were assured that the credit union would pay the insurance pre-
mium. The credit union, after all, received nothing for any such
commitment. Indeed, it is doubtful that the credit union even prom-
ised the plaintiffs anything; it only threatened to do what it had a
right to do under the loan agreement.

Liability can, nevertheless, be understood as essentially contrac-
tual under the objective standard of contract.’®® Under the objective
standard, A4 is bound by B’s understanding of whether there is a con-
tract or of its terms if a reasonable party in B’s position would share
B’s understanding, and A knows (or should know) of B’s
understanding.'*®

The Credit Union knew (or should have known) that the Ger-
emias were likely to regard the “threat” as a reliable part of the
contractual relationship. The Geremias, not having taken first-year
contracts nor having read Holmes’s definition of consideration, would
not have hesitated about relying on the Credit Union’s commitment
on the ground that it was gratuitous, and therefore legally unen-
forceable. The overall transaction was not gratuitous. Moreover, the
Credit Union was going to charge interest on the premium amount.
This was not technically bargained-for consideration,’* but it is un-

107. 7d. at 600, 239 A.2d at 727.

108. Id. at 603, 239 A.2d at 728.

109. For a discussion of the consistency of an objective standard with the notion that
contract enforces voluntarily assumed obligations, see Barnett, supra note 24, at 300-09.

110. See Embry v. McKittrick Dry Goods Co., 127 Mo. App. 383, 105 S.W. 777
(1907); Lucy v. Zehmer, 196 Va. 493, 84 S.E.2d 516 (1954); RESTATEMENT (SECOND) OF
CoNTRACTS §§ 20-21, 201 (1979).

The objective standard of contract applies only if there is bargained-for consideration.
Thus, the objective standard would not afford relief for B, who reasonably thought that there
was consideration, as 4 knew or should have known he would, unless there actually- was con-
sideration as a matter of law. The analysis suggested below, in text, extends the objective
standard 10 include whether a promise is part of a bargain.

111. The credit union planned on paying the premium to protect its securily interest, not
to expand its loan portfolio. Further, the credit union had the right under the loan agrecment
to pay the premium and to demand immediate repayment from the Geremias. The interest,
therefore, was not the consideration for extending money to cover the premium without de-
manding immediate repayment. The court, however, viewed the interest as consideration, and
enforced the Credit Union's promise as bargained-for, as well as on the basis of promissory
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likely that the Geremias reflected on the implications of this fine
point. At least when notified of the Geremias’ reliance, the Credit
Union should have realized that the Geremias were likely to consider
the assurance a reliable commitment in the context of an exchange
transaction. The Credit Union could have easily and clearly indi-
cated that the “threat” was only that and not reliable.!'* In the ab-
sence of such a caveat, the court’s imposition of liability is under-
standable as contractual under an objective standard.

In addition, both Holman and Geremia involve transactions
with consumers. The costs of formal limits on contract liability are
higher (and the benefits lower) for consumers than for merchants
who engage repeatedly in the same transactions. Consumers are less
likely to be aware of formal limits on lability than are merchants.}13
As a result, formal limits may surprise and disappoint consumers’
reasonable expectations; consumers are less likely than merchants to
learn to take advantage of, or to depend upon, formal limits.’** The
outcomes in both Geremia and Holman may be based, at least in
part, on the unusually high costs associated with formal limits on
merchants’ liability in transactions with consumers.

When promissory estoppel is used to enforce assurances reason-
ably regarded as part of a contract, courts do require some reliance
but are not extremely demanding. In Holman, it is likely that the
insured actually relied on the insurer’s representations to his detri-
ment, since he would otherwise have obtained expanded coverage. In
other insurance cases, however, real reliance on the insurer’s descrip-
tion of terms of coverage is often doubtful. For example, when the
insurer misstates the termination date on a life insurance policy,
there may be no reason to think that the insured would have ob-

estoppel. Geremia, 103 R.1. at 602, 239 A.2d at 728.

112, For example, in its original notice to the Geremias, the Credit Union could have
stated: “It is currently our intention to pay your premium if you do not do so in 10 days. You
remain, however, solely responsible for paying the premium and should not rely on our doing
50" 1d. at 598-99, 239 A.2d at 726.

Or, when notified that the Geremias were relying, the Credit Union could have warned
them o check with the insurance company to make sure the Credit Union had actually paid
the premium prior 10 reliance, as the Credit Union's procedures were not always reliable and
H:lis commitment was not part of the Credit Union's contractual obligations to the Geremias.
Id.

113, Consumers are less likely to consult a lawyer about the nature and terms of an
arrangerAnan In addition, a consumer is not in the business of repeatedly engaging in the same
transaction. As a result, 4 consumer is less likely (than a merchant) to learn where the formal
lines limiting liability are drawn.

114. Because a merchant repeatedly engages in the same transaction, he is likely to
learn where the formal limits on liability lie, and how to use them to his own advamagc',

tained extended coverage had the insurer reported the termination
date accurately.’™ In Geremia, the Geremias might have acted dif-
ferently if the Credit Union had not indicated its intent to pay the
premium; but they might have been unable to find funds 1o pay the
premium and might have driven the car without insurance. Consis-
tent with the explanation suggested here, courts tend to find suffi-
cient reliance when actions of the promisee are consistent with an
understanding that the assurance is part of the contract.

5. Pensions at or near retirement.— A number of courts have
used promissory estoppel to enforce employers’ promises of pensions
to employees at or near retirement.''® Traditional bargain analysis
could be used to explain enforcement in these cascs, but some courts
are reluctant to find bargains in the context of employment, perhaps
because the ancient doctrine of mutuality of obligation has unusual
vitality in this setting. We discuss these cases separately because
they share a common factual pattern and illustrate that courts’ usc
of promissory estoppel can often be understood on the basis of sev-
eral of the previously suggested explanations.'!”

In Hessler, Inc. v. Farrell**® Farrell had been hired by the de-
fendant’s father, Hessler, Sr. During his life, Hessler, Sr. had *“re-
peatedly assured Farrell that he would receive some kind of retire-
ment benefits.”'*® Hessler, Jr. took over the business after his

115, Compare Hetehler v, American Life Ins. Co. 266 Mich. 608, 254 N.W. 221
(1934) (estopping insurer from denying lability for miscalculated insurance termination date
when insured died one month prior 1o miscalculated date) wirh Ginsberg v. Eastern Life Ins.
Co.. 118 N.J. Eq. 223, 178 A, 378 (1935) (holding insurer not estopped to assert misstatement
because insured had not shown reliance,

116, See supra notes 86-97.

117. See Universal Computer Sys., Inc. v. Medical Servs. Ass'n, 628 F.2d 820 (3d Cir.
1980) (applyving Pennsylvania law). There. the court used promissory estoppel to award expee-
tation damages to a disappointed bidder on a computer lease contract. Plaintifl: would have
received the contract had plaintiff's bid been timely. Plaintifl™s bid would have been timely but
for plaintitl’s reliance on defendant’s agent’s (unfullfilled) promise to personally pick up bid at
airport. Liability can be understood in terms of defendant’s agent’s waiver-type modification of
an implicit bargain: bids prepared according to specitied requirements and submitted within
deadline would receive good faith consideration. The court specifically found that defendant’s
agent had apparent authority to bind defendant by his promise./d. at 823-24.

118, 226 A.2d 708 (Del. 1967).

119, Id. at 710. See also Feinberg v. Pleifler Co., 322 SW.2d 163 (Mo. Ct. App.
1959)(holding plaintifl’s retirement in reliance upon defendant’s assurance (o pay pension cre-
ated an enforceable agreement under doctrine of promissory estoppel): Abelson v. Genesco,
Inc., 38 A.D.2d 774, 396 N.Y.S.2d 394 (1977} holding plaintifl reasonably relied upon de-
fendant's representation of retirement benefits). In some pension cases, courts enforce promises
on the basis of both consideration analysis and promissory estoppel. See Wickstrom v. Vern E.
Alden Co.. 99 11, App. 2d 254, 240 N.E.2d 401 (1968): Bredemann v. Vaughan Mfg. Co., 40
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father’s death. Some time later, Hessler, Jr. asked Farrell when he
intended to retire completely.’?*® Farrell reminded Hessler, Jr. of the

promises he had received regarding a pension. They agreed that Hes-

sler, Jr. would pay Farrell $12,000 a year for five years provided that
Hessler’s counsel approved.'** After the approval of counsel, a disa-
greement arose and Hessler, Jr. refused to abide by the terms of the
promised pension. The court used promissory estoppel to enforce the
promise.'*?

Farrell sued alleging breach of contract. In affirming the denial
of summary judgment for the defendant, however, the court used
promissory estoppel without explaining why traditional bargain anal-
ysis was not used.'*® Perhaps the court was concerned that Farrell’s
retirement could not be consideration for the promised pension be-
cause Farrell was a terminable-at-will employee.!?* A similar objec-
tion could, however, be made to liability on the basis of promissory
estoppel. Hessler, Jr. apparently wanted to end Farrell’s employ-
ment, and could have fired Farrell without any pension had he re-
fused to retire. Why should retirement be considered reliance? The
court accepted retirement as reliance with little scrutiny, however,
and courts enforcing these promises tend to find reliance easily.

Regardless of reliance, enforcement can be understood as con-
tractual. The promise was a promise to modify the terms of an ex-
isting employment contract.'®® Thus, Farrell would in all likelihood
regard it is as binding and as part of a contract. In addition, as is

1. App. 2d 232, 188 N.W.2d 746 (1963). See also Kulins v. Malco, A Micro Dot Co., 121 1IL. %

App. 3d 520, 459 N.E.2d 1038 (1984) (enforcing serverance pay plan on consideration theory
and promissory estoppel).

In some pension cases, promissory estoppel is used to avoid a problem with a formal re-
quirement other than consideration, such as the parol evidence rule. See infra notes 152-59
and accompanying text.

In other pension cases, promissory estoppel is used to hold an employer to the terms of the
pension that were innocently misrepresented to an employee. See supra note 99.

120. Duc to health problems, Farrell was working part time at a reduced salary.

121, 226 A.2d at 710.

122, Id.oat 701

123. Id.

124, Hessler, Sr.'s original promises were too vague to be legally enforceable, though
continued employment would have been consideration for these promises.

125, In the litigated cases, there is no evidence of opportunistic behavior by the em-
ployee or of employer vulnerability. See supra notes 87-99 and accompanying text. If these
cases are typical, the policies behind pre-existing duty rule’s limits on contract modification
would not cut against enforcing the modification in pension cases. Technically, the rule would
not apply since employment is terminable at will. Thus, a pension promised prior to continued
employment would be supported by consideration. See supra note 89.
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often true in cases involving promised pensions, the promise makes
explicit and specific an implicit or vague understanding that the em-
ployer will give employees some sort of pension after years of faith-
ful service. It is not, therefore, gratuitous though the consideration
may have been rendered while the promise was too vague to be le-
gally enforceable. :

Often, as is likely in Hessler, there may be an implicit bargain.
The pension is promised in order to induce an employee to retire
voluntarily. Although the employee may be terminable at will, it is
in the employer’s interest to induce voluntary retirement rather than
fire an employee who has worked faithfully for many years without
any pension. Such an action would often have undesirable effects on
other employees.'?® When the employer promises a pension prior to
retirement rather than in exchange for retirement, continued em-
ployment would be consideration for the pension. Pension plans are-a
form of deferred compensation, and employers are not free to lower
wages of terminable-at-will employees for periods already worked.**”
Courts sometimes have difficulty finding consideration in continued
employment or voluntary retirement, however, and therefore use
promissory estoppel to enforce the promised pension.'*® In addition,
courts may regard legally enforceable pensions favorably on public
policy grounds.'?® Notwithstanding this, courts have refused to en-
force pension rights (and similar promises) when the employer has
clearly indicated that the promises are not legal obligations, but
rather subject to change at any time.**

126. See, e.g., Wickstron v. Vern E. Alden Co., 99 [Il. App. 2d 254, 240 N.E.2d 401
(1968) (holding that although retiring partner could have been forced out by other partners,
there was consideration for his voluntary retirement; using promissory estoppel and considera-
tion theory to enforce pension). .

127. See Landro v. Glendenning Motorways, Inc., 625 F.2d 1344, 1352 (8th Cir. 1980)
(applying Minn. law); Kulins v. Malco A Micro Dot Co., 121 [i. App. 3d 520, 459 N.E.2d
1038 (1984).

128. See, e.g., Feinberg v. Pfeiffer, 322 S.W.2d 163, 167 (Mo. Ct. App. 1959)(holding
there is no consideration when employee given choice of voluntary retirement or continued
employment).

129. Although courts enforcing pension rights do not expressly allude to such views,
such views would be understandable in light of the many legal rules favoring legally cnforcea-
ble pension rights. See, e.g., 1.R.C. §§ 401(a), 501(a) (1986) (providing tax exempt status for
certain legally enforceable pension funds); Inland Steel Co., 77 N.L.R.B. 1, 21 L.R.R.M. 1310
(1948) (holding that pension and retirement plans are part of subject matter of mandatory
bargaining for union contracts).

130. See, e.g., Hughes v. Encyclopedia Britannica, Inc., | Lll. App. 2d 514, 117 N.E.2d
880 (1954); Kari v. General Motors, 79 Mich. App. 93, 261 N.W.2d 222 (1977), rev'd on
other grounds, 402 Mich. 926, 282 N.W.2d 925 (1978); Spooner v. Reserve Life Ins. Co.». 47
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C. Other Formal Bars to Enforcement

Although promissory estoppel tends to be regarded as an alter-
native to the formal requirement of a bargain, courts often use it as
a basis for enforcement when other formal defects bar enforcement.
In these cases, some reliance is essential. In the absence of reliance,
the policy behind the formal bar argues against enforcement, and
there is no great need for a remedy. Reliance need not, however,
always be clearly detrimental. For a court willing to use promissory
estoppel to circumvent one or more formal barriers to liability for
breach of a bargain, bargained-for reliance is usually sufficient.

1. The Statute of Frauds.— Equitable estoppel has long been
used to bar a plea of the Statute of Frauds when the statutory bar
arises because of the plaintiff”s reliance on a misrepresentation of
fact such as a false statement that the defendant had signed the re-
quired writing. With the development of promissory estoppel, some
jurisdictions have estopped the defendant from pleading the Statute
when the defendant encouraged the plaintiff to rely by promising
that a writing would be executed.’® Some jurisdictions have gone
further, and allow promissory estoppel to be used when the plaintiff
has relied on a promise under the Statute, though the defendant did
not promise to execute a writing."*® In the absence of a collateral
promise to execute the required writing, many, probably most, juris-
dictions overtly apply promissory estoppel only in extreme cases
when, according to the courts, nonenforcement would be close to
fraud.'*

In those jurisdictions most willing to use promissory*®* estoppel
overtly*®® to bar the defendant’s plea of the Statute of Frauds, courts

Wash. 2d 454, 287 P.2d 735 (Wash. 1955) (holding bonus plan, which stated that employer
was not contractually bound, unenforceable).

131. See Klinke v. Famous Recipe Fried Chicken, Inc., 94 Wash. 2d 255, 616 P.2d 644
(1980).

132, See Metzger & Phillips, supra note 7, at 488-491.

133. See, e.g., Buddman Distribs., Inc. v. Labatt Importers, Inc., 91 A.D.2d 838; 458
N.Y.S.2d 395 (1982); Libby Broadway Drive-in v. McDonald’s Sys., Inc., 72 Hl. App. 3d 806,
391 N.E.2d 1 (1979).

134, Courts in these jurisdictions sometimes refer to such estoppel as equitable (rather
than promissory). Promissory estoppel is, however, a more accurate term since equitable estop-
pel has traditionally been limited to misstatements of fact, with one limited exception not
relevant here (promises to abandon legal claims). See supra notes 58, 128 and accompanying
text. In order to avoid confusion, we use promissory estoppel to refer to estoppel on the basis of
a promise (other than a promise to abandon a legal right), though the courts themselves may
have described the estoppel as equitable.

135.  Promissory estoppel is often used to enforce an oral promise covered by the Statute

R
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tend to find an estoppel when there is substantial evidence (including
reliance) that the promise was made, and the plaintiff has detrimen-
tally relied on the promise. For example, in Jamestown Terminal
Elevator, Inc. v. Hieb*®*® the court used promissory estoppel as the
basis for enforcing a farmer’s oral promise to sell the plaintifT 10,000
bushels of durum wheat at $2.65.**" As the Supreme Court of North
Dakota indicated on appeal, there was “substantial evidence to sup-
port the jury’s finding that Hieb [the farmer] agreed to sell a speci-
fied amount of grain to Terminal.”**® Terminal’s manager and assis-
tant manager testified that the agreement was made during
telephone calls to Hieb on July 3, 1973. The transaction was rou-
tinely recorded in Terminal’s business records. Documents indicated
that Terminal immediately resold the same amount of durum wheat
at the same price.®® A third party, a retired farmer, testified that in
early July Hieb had told him that he had recently sold 10,000 bush-
els of durum wheat to Terminal at $2.65 a bushel.’*® The price of
wheat rose substantially, reaching $6.75 per bushel by September 4.
Hieb refused to deliver and denied the parol agreement.

The Statute of Frauds serves valuable purposes. [t bars contract
claims based simply on parol testimony when it is likely that the
contract, if made as alleged, would have been reduced to a writing.
It encourages parties to document the terms of important agree-
ments in signed contracts. The Statute simplifies the task of courts
and restrajns juries by keeping allegations of certain types of oral
contracts out of court. By excluding claims based simply on parol
testimony which may be false, the Statute prevents fraud. Like any
formal requirement, however, the Statute of Frauds may produce in-
equitable results. In Hieb, if the alleged oral agreement was made,

of Frauds without any discussion of the Statute. See infra notes 145-46 and accompanying
text.

136. 246 N.W.2d 736 (N.D. 1976). For examples of promisory estoppel used in similar
cases, see Oxley v. Ralston Purina Co., 349 F.2d 328 (6th Cir. 1965) (applying Michigan
law); Triology Variety Stores, Ltd. v. City Pro. Corp., 523 F. Supp. 691 (S.D.N.Y. 1981); Le
Blond v. Wolfe, 87 Cal. App. 2d 282, 188 P.2d 278 (1948); Kaye v. Mclzer, 87 Cal. App. 2d
299, 197 P.2d 50 (1948). In some jurisdictions, courts use a special standard when promissory
estoppel is used to avoid the suretyship provision of the Statute of Frauds, but the promise to
pay the debt of another was made to benefit the promisor himself. See, e.g., Texarkana Constr.
Co. v. Alpine Constr. Specialties, Inc., 489 S.W.2d 941 (Tex. Civ. App. 1973)(enforcing prime
contractor's promise to pay subcontractor of subcontractor, when promise made to induce the
sub-subcontractor to continue construction).

137. Hieb, 246 N.W.2d at 742.

138. Id. at 739.

139. Id.

140. 1d.











































