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Assessing the Criminal: 
Restitution, Retribution, 
and the Legal Process* 
Randy E. Barnett 
John Hagel III 

COMPETING GOALS AND THE QUEST 
FOR CRIMINAL JUSTICE 

Perhaps the single most important characteristic of the 
contemporary criminal justice system in the U.S. is the 
profound sense of malaise, if not crisis, that pervades the 

entire field. Thomas Kuhn, in his path-breaking work on The Struc- 
: ture of Scientific Revolutions, has noted that a growing awareness 

of the breakdown of the capacity for problem solving within an 
, 

existing paradigm has typically preceded a major transition t o  a new 
$ paradigm. It is precisely this type of breakdown that has generated so 

much concern both among professionals within the criminal justice 
system and among concerned citizens who are exposed to  the conse- 
quences of this breakdown. 

In an important sense, however, this analogy is not entirely appro- 
priate, since it is not clear that there is an existing paradigm of crimi- 
nal justice, at least in the sense of an explicitly and systematically 
articulated framework for dealing with the problem of criminal be- 
havior. Certainly at the intellectual level the most remarkable feature k Of the criminal iustice svstem is the almost com~lete  lack of consen- 

C ms regarding the most appropriate policies for responding to criminal 
behavior. 

Furthermore, at the institutional level the situation becomes even 
more confused. As James Q. Wilson notes in the preface of this col- 

? i  .. ., 
,'.,': *We would like t o  express our appreciation t o  the Liberty Fund for the tinan- 
''?; support that enabled us t o  devote the time necessary to prepare this study. 
. . .. L . . 
: . ,. 

7 
>=.-.. . .:,-* . . 



2 Amsing the Criminal 

lection, it may be misleading even to describe the criminal justice 
system as a:'system." partly this is a result of the fact that the admin- 
istration of justice in the United States is largely undertaken 
at the local or state level and thus considerable variations in proce- 
dures and institutions may be encountered from one jurisdiction to 
the next. Probably more important, however, is the fact that our 
institutions reflect the confusion of our intellectual efforts to  Con- 
front the problem of criminal justice. Moreover, since institutions 
change only slowly over t i e ,  they tend to represent a complex 
amalgam of existing policies and residues of earlier policies, some of which may have long since been discarded at  the intellectual . .  . . level. 

In examiniing the prevailing conceptual approaches to  the problem 
of criminal justice, it is possible, despite the conflicting goals that 
differentiate these approaches, to identify two characteristics that 
they all share. The first is the assumption that there is a fundamental 
distinction to be made between tort law and criminal law. While the 
reasons for this distinction somet ies  vary, the effective result is 
to  define criminal behavior primarily in terms of the relationship 
between the criminal and society or, more specifically, between the 
criminal and various governmental institutions that presumably re- 
flect the interests of society. While the individual victim of criminal 
behavior may be seen as triggering this relationship, there is con- 
siderable ambiguity regarding the role of the victim after the criminal 
act has occurred and has been reported to the appropriate govem- 
ment authorities. In fact, the broad category of so-called "victimless 
crimes" raises the question as to whether current concepts of crime 
even require the existence of a victim. 

A second characteristic shared by prevailing intellectual approaches 
to the problem of criminal justice is that they seek to define the 
relationship between the criminal and society in terms of future- 
oriented goals. While the precise content of these goals may vary con- 
siderably, they all seek, in the words of John Hospers, "to make the 
future better." From this perspective, society's response to crime is 
measured by its effectiveness in reducing the incidence of criminal 
behavior. Since there is a scarcity of resources, it becomes necessary 
to choose among conflicting goals and to establish some schedule of 
priorities in which some goals acquire precedence over others. I t  is 
generally thought that the selection process should be governed by 
some form of utilitarian calculus that weighs the costs and benefits - - --. . - 
associated with each goal. 

I t  is at this point that the various approaches begin to  diverge and 
the resulting confusion becomes apparent. For, while there may be 
general agreement over the need for some type of utilitarian selection 
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Process, no single Process has yet been able to achieve widespread 
acceptance, and some observers have begun to suggest that this fail- 
ure may be the result of certain fundamental flaws in the underlying 
utilitarian assumptions. Thus, the formulation of criminal justice 
policies has been hampered by an inability to  choose among numer- 
ous conflicting goals, and this has resulted in policies marked by con- 
tradictory goals and shifting, ad hoc institutional compromises. 

The malaise within the criminal justice system stems not SO much 
from the existence of contradictory goals but from the apparent 
inability of the criminal 
have been proposed. It 
review some of this evide 

oping treatment programs 
inal acts in an effort to 
their acts in the future; 
ose who have commit- 
d, at least for specified 

f current criminal justice policies, a brief exami 
s crime statistics for 197 

ness in deterring crime may be decreasing over time. According to 
these statistics, the crime rate increased by almost 9 percent in 1974- 
lg75 alone and, over the period 1960-1975, the crime rate has in. 
creased by almost 180 percent. 

As Roger Meiners indicates in Chapter 14, recent surveys ofcrim. 
inai rates by the Law Enforcement Assistance Adminis. 
tiation (LEA-4) suggest that much of this increase in reported ,-rimes 
may actually be a result of more effective reporting of criminal 

rather than the result of actud increms in criminal activity. 
is somewhat reassuring, the LEA* sumys also hdicate 

'ha the rate of actual victimization is considenbly higher .an the 
=ported crime Statistics of reported crime suggest. Growing 
Over reliability and interpretation of crime statistics has further 

the utilitarian approach to the criminal justice problem 
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by underscoring the fact that any evaluation of goals on the basis of 
statistical evidence alone can never be conclusive. 

Attaining the goals of rehabilitation, incapacitationr and perhaps 
to a lesser extent, deterrence critically depends on bhe ability of 
the criminal justice system to accurately identify and S U C C ~ S S ~ ~ Y  

prosecute the criminal. Unfortunately, there are strong reasons to 
question its abilities in performing these functions. The FBI's statis- 
tics for 1975 reveal that only 21 percent of all serious crimes were 
"cleared"' in that year. Moreover, only 80 percent of the adults 
arrested for serious crimes were prosecuted in the courts, and of 
these, only 66 percent were found guilty as charged. While allowing 
for the fact that a single offender may have committed a number of 
serious crimes, such statistics indicate that roughly 11 percent of 
all reported crimes result in the conviction of an offender for the 
specific crime committed. When the vast number of unreported 
crimes are considered, these figures become an even greater cause for 
concern. 

With regard to the goal of incapacitation, James Q. Wilson has 
observed that fewer people, as a proportion of the total population, 
are in prison today than were in prison in 1955, despite the fact that 
the crime rate has more than doubled in the same t i e  period. Thus, 
the existence of more criminals and fewer prisoners suggests that 
even the relatively limited goal of incapacitation has been increasingly -. ~ 

difficult to achieve. 
While recidivism is notoriously difficult to measure statistically, 

the limited available evidence casts considerable doubt on the reha- 
bilitative effect of imprisonment. One important study of California 
correctional programs concluded that variations in recidivism rates 
could not be explained in terms of the correctional propams to 
which the criminal had.been assigned, but rather that these variations 
were largely attributable to initial differences among the offenders 
processed. In other words, none of the correctional programs exam- 
ined had any measurable effect on the likelihood that a particular 
offender would commit another criminal act in the fut.ure. 

Actual estimates of recidivism rates, which vary depending on the 
nature of the crime and the particular methodological assumptions 
employed, range from a low of approximately 35 percent to 80-90 
percent. One study of FBI data on offenders who were released in 

1. "Clearancev is defined as the identification of an offender and the accu. 
rnulation of sufficient evidence to charge the offender and to bring the offender 
into custody. The threshold standard is one of ''probable cause" to believe the 

is guilty. This figure does not, therefore, reveal the percentage of Case' 
which were "provable," i.e., where the evidence of guilt is beyond a reasonable 
doubt. 
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1972 indicated that, depending on the particular category of crime 
involved, between 64 and 81 percent had been rearrested by 1975. 

In view of the doubtful effectiveness of existing policies, the 
magnitude of their monetary costs becomes particularly disturbing. 
In 1973, public expenditures at all levels of government on correc- 
tional programs alone totaled $2.74 billion, while expenditures on 
the criminal justice system as a whole reached nearly $13 billion in 
the same oeriod. ~~. 

Thus, even if one were to accept the utilitarian assumptions under- 
lying most contemporary discussions of the criminal justice system, 
it seems clear that serious problems have emerged, and the ability of 
the system to confront these problems effectively appears increas- 
ingly open to question. Measured then by their o m  standards and 
their own goals, the prevailing approaches to criminal justice are 
found wanting. 

REDISCOVERING RIGHTS AS A 
FOUNDATION FOR JUSTICE 

The growing dissatisfaction with this performance has given rise to 
an increasing receptivity to new perspectives and has made people 
more willing to question the fundamental assumptions that have 
guided policy formation for so long. In particular, there has been 
renewed interest in two theories of criminal justice that have a rather 
long tradition but have generally been in disfavor among more "social 
~c1ence'"oriented policymakers. These two theories-retribution 
and restitution-by requiring a reconsideration of the question of 
individual rights and of the extent to which policy formulation must 
be constrained by a prior conception of rights, demand a fundamen. 

different conception of criminal justice. As a consequence, 
there has been considerable resistance to this revival by defenders of 
COntemp0rai-y utilitarian orthodoxy. 

This development in the theory of criminal justice has been rein. 
by recent developments in con temporq  political and legal 

Philosophy for, in these fields, the question of individual righ.hts has 
O'!ce again become a hotly debated issue. This new concern is not 
"Ith legal dghts, but with the existence and content of individual 

rights that are independent of the state and the will of the 
majority. 

John Rawls, in his monumental study of A Theory of Justice, has 
more perhaps than any other philosopher in precipitating this 

debate. His theory challenged the dominant positivist and utilitarian 
baditions in philosophy and eloquently developed an alternative 
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framework within which philosophicd discussion might proceed. to something, then it is wrong for the government to deny it to him 
Most significantly, this new framework prepxed the way for a new even though it would be in the general interest to do so.9>7 

examination of the concept of justice from the perspective Of indi- Discussions of criminal justice frequently refer to “rights,,, but in 
vidual rights, Robe* Nozick, Professor Rawls' colleague in the phi- this context the word has traditionally been accorded a different 
losophy department at ~ a r v a r d  University, expanded up0n the What me usually at issue are "constitutional rights,39 rights 
concept of individual rights in his book Anarchy. State and Utopia granted the individual by the state, and even these rights are 
and explored some of its implications for moral and Political phi'- procedural in nature, ex., the right to  counsel the right to a speedy trial, etc, discussions have another marked characteristic: they osophy. 

Nozick begins by asserting that "individuals have rights, and there are almost exclusively concerned with the constitutional rights of 

,, things no or group may do to  them (without criminal defendants and the so-called rights of society. c~~~~~~~~~ 
their ri*ts),"2 In describing his conception of rights, Nozick makes attitudes leave little room for the possibility that other participants 

intriguing distinction between moral goals that are t o  he judged in the criminal justice process may have rights as well. 

by 
considerations and rights that no goal may Override What makes the approaches of Nozick and of ~ ~ ~ ~ k i ~  so impor- 

and that are 
therefore termed "moral side-constraints." "A Vecific is that force us to Contemplate the rights of all persons in 

side-co ink upon action toward othem expresses fact that 

Q 
'Ontexts including, a fortiori, the rights of all participants in the 

others ma not be used in the spt.cific way the side constraint ex- criminal justice system, and to do so outside the nmow context of 

eludes. constraints express the inviolability of others in the way constitutional construction and reasoning, A framework of individual 
rights 

us to  analyze each problem from a new perspective. they specify."" 
Although p ~ ~ ~ i ~ k  specifically declined to  lay out a theory Of rights3 Such a me tho do log^ offers us an opportunity to  confront the inade- 

this task was undertaken shortly afterward 
Dworkin' quacies of existing institutions by critically each assump- 

professor of jurispntdence at Oxford University. 
His bookkTaking the establishment of these institutions.  hi^ approach 

nights seriously, a theory of rights that is Offers a promise of new solutions that could scarcely even be con- 

'and a sharp break with the positivist theory that has dominated 1 wived within the existing paradigm. 

political and legal 
for so long. Dworkin draws an almost To perceive the significance of this new approach, it is necessary 

identical distinction between rights and moral goals. ''I say that I 
more C=efully the traditional fornulation of the rights 

an individual has a right to a particular political act, within a politica' 

theory, if the failure to provide that act, when he calls for it, 
be unjustified within that theory even if the goals of the 
would, on balance, be disse~iced by the act.'14 And: "Rights based 

ch a system will be 
ce system was, until 

of rights is strikingly to Nozick's: . . . if someone has a right 

~ i t y  Press, 1977), P- 169. 
5. Ibid., p. 173. 
6 .  Ibid. 
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and civil legal processes can only be explained (and he believes ius- pass judgment the mental Processes of those accused of criminal 
tified) by the moralistic posture of the criminal law, which gives rise conduct. By shifting our attention from the criminal,s state 
to the need to judge the mental state of the accused and to punish to the nature Of the criminal's acts, and the consequences of these 

~ ~ i ~ ,  turn, contributes to the need for P- acts' we C~ begin to extricate ourselves &om these theoretical and 

safeguards against wrongful punishments. The bmtalities that 
a practical difficulties. once we shift our inqu j r  to the nature of the 

system can produce and the lack of any resemblance t o  rationality in Criminal act as opposed to the criminal's mental state, we are imme- 
proportioning Punishments has led some, like Walter KauEmann in diately confronted with the other party to c,.ime-the victim. Only 

chapter 9 to reject punishment and justice altogether by examining the relationship between the 
and the victim 

consequence of a theojT of justice that focuses on the that is created by a criminal act are we able to judge the moral status 
moral attributes of those accused of crimes is the need to Probe the of the act. 

psyche to the extent of "badness" present. This often .; In an unpublished manuscript, M m a y  N. ~ ~ t h b ~ ~ , . j  has illustrated 
leads to the paradoxical result that those persons who commit the this point with the example of a person who is observed to be forcibly 

most heinous may escape punishment entirely. Such a result taking a watch from another person. He correctly points out that 

arises when the criminal act is so inhumane as to raise a question this observation alone is not sufficient to allow the attachment of 

about the offender's "sanity ." criminal liability, for the man taking the 
might be stealing it, 

In this context, sanity is defined by the Psychiatric Or he might be trying to retrieve the watch from a thief, It is not the 
with reference to "some gross deviation from normal human intent Of the parties 

that determines the outcome; it is the res ective 
dghts of the . , 

behavior,, and thus a savage, shocking crime may in itself be inter- in this case t o  the watch in dispute, when 
this is detemined-when the rights question is resolved-can we 

It be 
then, that the contemporary exclusion of the victim described 

in Chapter 13 is no institutional accident, The 
t simply provide no place for a 
nifestation of evil intent, ~l~~~~~~ the 
h as formulated, for example, by John 

: The Ethics of Punishment," 
r d  "desert," contains no 

Bam,g+t,, in chapter 16, .LResti- 
tution: A New Paradigm of Criminal J ~ s t i c ~ , " ~ i t ~ ~  historical evidence 
that this has not always been the case. In fact, until the rise of 
European nation States and the consolidation 

the institution of the monarchy* the 
victim of aggression had occupied the central 

focus in 
l e d  systems in Europe Under thee earlier sys- 

tems, which Prevailed for centuries, aggression by one individual 
h by requiring the aggressor to 

make 
Of money or personal services to the victim or the 

victim's kin to compensate for any losses, 
As Barnett's 

demonstrates, the current view that contern- 
e arose to protect individuals 
lood feuds is a serious distor- 
fact largely been replaced by 
before the rise of feudal man- 
a new system for dealing with 
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criminal behavior. such commonly accepted myths determine in tinue to  obscure the true nature of crime, thereby frustrating efforts 
many respects our prevailing responses t o  the criminal justice prob- . - . to  confront the problem of criminal justice. 
lem. Only by challenging them will we be able to  explore the dimen- -, '- Our definition of crime focuses on the violation of rights and, in 

sions of a new based on a systematic examination of the particular, the fundamental right of ~ I I  individuals to be free in their 

rights of each individual involved in the criminal act. We should be person and property from the initiated use of force by others. If this 
that any new paradigm may raise more questions than it right is 

an imbalance is created between the offending party 
answers, but what really matters is the promise of solutions. and the victim. We are accustomed t o  speaking of a criminal paying 

We may begin to explore the dimensions of this new paradigm by his "debt to society,'' but we would suggest that this is a remnant of 
considering the rights of the victim. Perhaps the most important Our feudal Past. Within the framework presented here, it is more 

insight of this new is that a crime exists because the rights appropriate t o  speak of paying one's "debt to the victim,v Only 

of an individual, rights that each of us possess, have been violated in When the imbalance created by the criminal act has been rectified 
some way, once this is acknowledged, the victim must be considered can it be said that Justice has been done. ~ l t h ~ ~ ~ h  such a concept 
a party to the criminal prosecution. 

Of crime has Only 
become academically respectable, it has 

In contrast wit. a positivist conception of crime, this conception never been beyond the common sense of the nonphilosopher, Nor is 
defines crime in terns of the actions of one or more individuals that this attitude foreign to traditional American concepts of justice, In 
violate, or threaten to  violate, the rights of one or more Other indi- Chapter 13, William F. McDonald points out that the A~~~~~~ sys- 
viduals, One implication of this is that a criminal action necessarily Of justice abandoned this view in favor of the societal view of 
involves a minimum of two individuals: an aggressor and a victim. It only gradually and reluctantly. 
will be readily seen that this formulation diverges fundamentally While the new paradigm focuses on* rieht of a victim to de- mand Iectification of the imbalance created by the criminal act, the 

as a contradiction in terms: there can be no crimes without victims. 
Any discussion of criminal justice presupposes a definition of what 

criminal behavior. Ronald Hamowy's Paper. (Chapter ') 
represents an important contribution to  our understanding Of the to the nature of the offense, 
process by which many sexual activities that do not violate the rights The cOntrovers~, however, arises over the precise nature of the 
of other individuals came to  be declared illegal. Contrary to popular sanctions that may be employed for a particular Rothbard 
conception, many of these activities had not been legally Prohibited we that, if the criminal act had involved the inniction of 
prior to the first few decades of the twentieth century, and the pain* the victim would be entitled to  inflict a proportional degree 
expansion of ~~~~i~~ criminal law into these areas was not precipi- the offender. However, the victim would have discretion 
tated by a revival of religious zeal. Rather, the nineteenth century decide to impose a lesser sanction or even no sanction at all, 
may generally be characterized as a period of relatively limited statu- 
tory intrusions into private sexual activity. The dramatic @owth in 
statutory law in this field was actively promoted by the and 

psychiatric professions which had come t o  view certain forms Of 

sexual behavior as immoral conduct to  be suppressed through 
law, The medical and psychiatric theories that served $0 justify only sanctions that were designed to pro- 

such a significant inflation of law have 10% since been dis- Constructive reparation to the victim, either h the of 
credited, but their legacy lives on in the statute books. Until the 
entire concept of victimless crimes has been abandoned, it will con- 

I 
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fad ,  this movement does not reflect a proper understanding of the tentatively and somewhat sketchily outlined. What is important, 
meaning of "rights," at least in the sense in w;hich the word has been 

however, is the very existence of the debate. '> here. Rather, in an effort to shield individuals from the exbeme As already this new paradigm of criminal justice I *' 
allocate to the victim a central decisionmaking role in determin- vagaries of a penal system generally acknowledged to be irrational 
ing the nature of the sanction to be imposed upon the convicted and unjust, this movement argues that the "interests,* of the criminal 

offender, within the limits established by the principle Of propor- must be balanced with a variety of other factors in an effort to 
achieve a "fair" system. 

tionality, the victim may specify the form of sanction to be imposed, 
or he may delegate this responsibility to another (Perhaps the court) In contrast to  this balancing approach, the restitutionW theory of 

or he may paTtidy or completely forgive the criminal. This discre- '. Justice suggests that the criminal has certain rights that not be 
tion may be exercised by the victim for any reason whatsoever. In "balanced" at  all. In' his famous pronouncement, Hegel that 

this respect, a approach to crime does not foreclose the pursuit "punishment is regarded as containing the right and hence 
of various goals within the c-i,,al justice system; it merely stipu- by being punished he is honored as a rational being." while the 

lates the party (the victim) that will have the discretion, always  restitution^ approach shares little with Hegelian philosophy, this 

within the imposed by the nature of the original criminal act, statement, cut loose from its underlying theory, is suggestive of an 
important insight. 

to choose among a wide variety Of possible goals. 
It should be noted that, while a restitutive theory recognizes The criminal does have a right to punishment or, rather, a right to 

important rights in the victim and seeks to redress the long-standing limited Punishment measured by the extent of his transgression. This 

neglect of the victim the criminal justice system, this does not right stems from the underlying assumption that all penons have 

imply an endorsement of any measure that purports to assist victims. rights and that the criminal has only abrogated his to the that 
Roger Meiners (chapter 14) demonstrates convincingly the profound 

he has the rights of others. Therefore, "the criminal,s right 

economic and practical problems that would be encountered in the as a rational being" is the right to be protected from a sanction that 

implementation of any of the programs for government-finmced goes beyond the nature and consequences of his acts. short, the ' rights pick UP at the exact point that the fights victim that have been presented in Congress in recent 
years, The restitutive theory would also reject such programs on i leave Off. Furthermore, since we are advocating a relatively specific 

approach to sanction formation, the criminal has as much right to moral grounds since, rather than providing for compensation Of the 
victim by convicted offenders, these programs would place an addi- insist Won adherence to that approach as does the victim, M ~ ~ ~ ~ ~ ~ ~ ,  

tional tax burden on the rest of the population to compensate the as a party to the action (with considerable knowledge the 
victim for his misfortune. In effect, such Programs are not very crime committed), he has a right to participate in the determination 

different from conventional welfare programs, and they Of the sentence. This is in sharp contrast to the current arguments in 

a violation of the rights of innocent third parties in order to achieve mitigation, which are usually heard at the discretion of the court and 
usually serve merely as a device to provoke sympathy for the 

the goal of compensating victims. 
In a significant sense, a restitutionary theory of justice shifts the 

focus of decisionmaking to the victim, but at  the same it It be misleading to  characterize the present system as 
reserves certain important rights to the criminal, rights that are more excessivel~ harsh or excessively permissive since, by restitutionary 

specific and meaningful than the rights of the criminal that are Iecog- Standards, it may Sometimes be one or the other. ~h~ point is pre- 

nized by the present system. Currently, as long as the sanction is cisely that, as a consequence of the reliance on faulty conceptions of 

according to law, in adherence to the Procedural due justice, the Present system will almost certainly be one or the other, 

process rights of the accused, and as long as the Sanction is not so criminals may be punished too harshly, others are pun. 
extreme as to be considered "cruel and unusual" (a very 

ished too leniently. Advocates of "law and will tend to focus 

defined the criminal does not have a right to  any limiting On One aspect> while civil libertarians will be m,ore concerned with 

standards of proportionality. 
the Other. As may be expected in such a long-standing dispute, the 

Partly in response to this situation, there has, in recent Years, been two sides are focusing on two dimensions of the same problem, and 

a movement on behalf of so-called "prisoner's rights." In et neither side has been able to identify the underlying problem. 
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The offender, then, has a right t o  a just sanction* which - - ' this chapter is pnmmfiy ~ t h  
a subah- 

is ultkately bwd on the nature and consequences of his and ;%' tive t h e o ~  of criminal justice, the 
problems of crdting a kIU which, within this limit, may be specified by the victim. This does j .: process consistent with that theory 

must unfortunately remain 
not, however, tell us about 

the rights of the accused' The right to largely beyond its scope. However, L I O Y ~  wehreb, a professor at 
impose sanctions on the 

can only be derived from the fact Haward 
Law school, has recently published a study entitled Denial 

that he did indeed trespass on the rights of others. What about those Of that moves beyond a crjtique of the adversary system and 
who are accused of a crime but 

either did not commit the crime presents a proposal for an alternative sysbm.8 Whge Weinreb,s 
or against whom the evidence is weak? proposal 'mores the role of the victim, his suggestions are not incorn- 

The assumption underlying the rights approach is, to repeat, that with the theory of criminal justice developed in this study 
all individuals have certain rights that can only be alienated by their 1 " 

and (hey provide significant insights r e m d h g  the uLlbsity of one 
om free choice, The accused is in fact innocent has, therefore, Potential alternative process, 
all the rights of the nonaccused, for he has done nothing to alienate ' One additional aspect of a restitutionary rights approach is per- 
those Any forceful imposition is. therefore, an @ ' haps difficult to accept as a result of our schuo- 
violation of that individual's rights. 1t is not sufficient to define ? phrenic attitude toward crime. On the one hand we that 
ce*ai,, requirements against specific, identifiable victims, but at the 

and then to permit an infringement I crime is Pevetmkd 

upon an 
rights as 10% as those procedural Same time a 

holist conception of society leads us to believe 
requirements me Even 

if undertaken in good the that, in 'Ome sense, society is 
the real victim. B~ focusing on crime 

prosecution of an innocent 
person that results in the infringement in terms Of individual 

the preceding analysis has at least im- 
of that substantive rights in any way is itself a crime. The plicitly been 

critical of the latter conception of crime. How- 
authority responsible for such a prosecution would be liable, pro- it is 

to consider what fights, if any, third 
vided, of course, that the falsity of the Prosecution can be estab- possess 

Once a crime has been committed,  hi^ question must lished, The standards of proof necessary to implement this approach be 
distinguished from the important, but far different, ques- 

are discussed below. Of 
what interests third parties might have when a crime is 

Of course, the inherent uncertainties of human knowledge must be committed. Members of the community are 
interested in crime in acknowledged, ~h~ rights we posit are ontologically grounded, that be fear that acts will be 

is, grounded and derived from the facts of human existence and the 

facts of specific actions. order to identify the rights of each ture; there may be economic conse- quences to 
the community of criminal activity; and the rest of the 

vidual in a pdlcular situation, it is first necessary to ascertain the may share a common moral outrage at the criminal act 
factual context and it is inevitable that humans will occasional1y err 
in pursuing this factual inquiry. The possibility of such error must 1 interests give third parties rights in 
be recowized, and procedures must be devised that will remedy any accused or convicted offenders have 
injustice caused by such emrs.  rider the restitutionar~ theory outlined above, a criminal act 

The American adversary system has often been criticized as an 
ies. A specific action is defined 

inadequate process for "truth seeking." However, even more of this theory if it violates the it might be suggested that any system that structures judicial decision- 
individuals to 

property. making on the basis of presumptions and procedural devices rather individuals are the victims of the criminal 
act, and only the vie- than on the basis of an explicit and overriding concern for the facts 

of the specific case must, to some extent, compromise its "truth eir rights, acquire 

seeking,, function, It is a tribute to our common sense rejection Of 
ind acts frequently have 

the positivist imperative that the current system seeks the truth to 
Other individuals beside the actual victims, All that is the extent that it does. a consequence of its affirmation Of the is that a 

"effect," absent a specific infringement of 
primacy of the mth-seeking function, the restitutionw theory Of 

arty. While an elaboration of this 
justice provides philosophical supp0i.t for our deeply ingrained intui- 

tive beliefs. 

-- 
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uating each goal, we are left to wander aimlessly from one goal to principle, which would require a detailed analysis of the concept Of 

rights, is beyond the scope of this study, we contend that aviolation another. A moral rights framework provides the necessary 

of rights occur unless one individual has used force, the threat within which a utilitarian calculus may properly b& employed to 
of force, or fraud against another individual. among competing Freed from a prior commitment to 

a concept of rights, the utilitarian ca~culus may result in the adoption 

ENFORCING RIGHTS of policies that, although advancing certain goals, entail a massive 

AND PURSUING GOALS 
infringement upon individual rights. 

In discussing the various goals that have been proposed for the 
As indicated at the outset of thii discussion on individual rights, a justice system, it soon becomes apparent that every 
fundamental distinction must be made between moral rights and one of these goals may be subsumed under the broad ntbric of crime 

moral goals. while the two concepts are analytically distinct, they are Prevention. Thus, such diverse goals as deterrence, and 
also integrally related to each other in that moral rights provide a incapacitation in fact represent subsidiary ends that are all directed 

framework within which one may properly pursue a variety of moral toward the larger god of preventing crime. While the god of crime 

goals, T~ recall ~ ~ ~ i ~ y ~  illuminating phrase, rights constitute prevention is certainly a legitimate and important one for any social 

side-constraints~~ that define the limits of permissible action in striv- it is not, strictly speaking, an appropriate goal for the crimi- 
nal justice system. 

ing to attain moral goals. 
Another useful way of developing the distinction between Once a certain action has occurred, it should be the function of 

lights and go&s would be to indicate its similarity with the the criminal justice system to determine whether that action has 

that Lon Fuller has made in his The Morarity Law the rights Of individuals and, if it has, to take the net- 

between the morality of duty and the morality of aspiration? In essq to rectify the imbalance created by the criminal act. ~h~ trim- 
Justice system, then, is designed to address only one dimension 

of the crime problem: justice. In performing this function, the crimi- 
naJ justice system necessarily adopts an exclusively past-oriented 
approach, focusing on past criminal actions, 

This is not to say that crime prevention is unimportant or even 
that an efficient administration of criminal justice will not contrib- 
ute to the attainment of this goal. However, it does imply that the 

Much of the confusion characterizing the current debate Over proper 

goals for the justice system stems from the f a b e  toreco@ 

nize that a debate cannot occur in a moral vacuum. Without a 
,,,d fights framework that provides an objective standard for eval- 

g .  Lon Fuller, The Morality of LOU (New Haven: Yale Uni~rersity Press, 
1964). pp. 3-32. 
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too, it may be, so much the better if it does. criminal process is not that crime prevention has traditionally 

a means to redistribute income, or encourage patriotism, 07 promote '.L. ,... been a goal but, as a goal, it is completely -levant to the question 
I1 

"idual exp*ssion, exept incidentally. . "- . of criminal justice. The point has already been made that, in its focus 
On prior rights violations, justice is uniquely and exclusively back- 

To the extent that this primary function of the administration Of ward-looking and, as such, it is not propedy 
with such 

justice is 
effectively, it is reasonable t o  assume that this forward-looking goals as prevention of fiture .-rime, ~h~~~ is a broad 

in itself will contsibute 
in several ways t o  the broader goal Of crime spectrum of 

activities mat may contribute to a goal of crime preven- 
prevention, For 

as Randy Barnett points Out, to the extent tion, 
from installing a burglar alarm to the hiring of private 

that the Certainty of a 
for criminal behavior will deter such i guards* butthat  are entirely outside the scope of criminal justice. 

behavior, the administration of 
effective criminal justice system I 

To the extent that Denhowit2 suggests that it may be proper to 
will have a deterrent effect on 

criminal behavior. In Chapter 15, [ in&ge individual rights if such infigemen& would contribute to 
as an integrative punishment," Bu* Galaway has also the goal Of crime Prevention, he is ignoring me fact that rights, by 

cited a 
body of evidence suggesting that a nstitutiOnsri 

' 

me. Very nature, may never be 'lproperly.. 
in pmuit 

approach to 
criminal behavior has at least a potentially significant Of any goal. They are constraints upon goal.oriented policies and are 

reconcfiiative effect on the offender. not 
additional goals that may be balanced and subordinated 

However, these positive effects arise as a consequence Of the ad- in a 
calculus. In Chapter 16, Randy ~~~~t~ has demon- 

ministration of criminal justice, and they are not Properly goals to strated that this strict distinction between rights and goals in the area 
which the 

of justice may be subordinated. To do so 
Of criminal justice would in fact entail a fundamental reevaluation of 
the law Of criminal attempt. Thus, unless it could be demonstrated 

a past action that had violated 
wOdd be for the crimi- nal justice 'ystem to impose any sanctions 

against the accused indi- 
vidual. This would be true even if i t  could be demonstrated that the 

to assure that such a rectification occurs. In such a situation, accused 
individual had the intent of committing an aggressive act and 

justice requires the rectification of the past rights 
and the that 

an intention made it probable mat the individual would 
subordination of this task to any other goal, would itself Seek to commit the act again, 

an injustice and contradict the very definition of a criminal 
sanctions could not be imposed by the criminal justice 

justice system. ~t be repeated, however, that insistence On system 'pan the accused individual, this does not mean that other 
the proper role of a 

justice system qua criminal justice sYS- individuals 
in the community could not take certain actions against 

is not meant to deny or 
the desirability of pursuing the 

individual, provided that these actions do not infringe 
outside the framework of 

criminal justice certain goals designed to 
"On that individual's rights. For example, individuals in the cornmu- 

prevent crime. might seek to isolate the accused 
individual by re&sing to asso- This point is especially relevant t o  a consideration of ciate Or trade with him. such forms 

voluntary action can often quoted criticisms of the administration of the criminal justice system 
ms of a community and in by Alan Denhowit=, a Professor a t  H W U ~  Law School. Dershowitz om his atlempted 

,gues that prevention has dwaysbeen an implicit goal Of the 
rial justice system and that the failure to acknowledge this fact has 

ould be necessary at any point long obscured a major dimension of the system. According to Der- 
where i t  might be demonstrated that showitz, a systematic and explicit analysis Of the goal Of crime PIe. 
t on the basis of past actions, but on vention would enable us to structure the institutions and procedures 
, The purpose of a criminal justice 

of the criminal justice system more effectively. 
i e created by past violations of indi- 

However, this penpective 
the crucial distinction between 

t cannot, seek to do more and still 

11. Weinreb, PP. 1-2. 

I 
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In discussing the broad goal of crime prevention, it becomes par- that he has 'studied. Based on his research, samenow also questions 
titularly important to seek a better understanding of the Origins Of whether a rest i tut ionq approach to criminal justice would have any 
criminal behavior. perhaps more than any other area Of the crime . ' +. ,:' significant rehabilitative effect on the career criminal. 

problem, this subject 
has been one of enormous controvemy in which Samenow's work is extremely importa t  for anyone concerned 

and have often prevailed Over reasoned analysis' 1 with developing appropriate goals for dealing with the problems of 
This is especially 

troubling since it is very difficult t o  conceive Of the crime. The challenge will be to articulate goals consistent with his 
formulation of policy goals in this area without a Prior agreement as analysis that can be pursued without violating the im- to the major factors responsible for the behavior that these policy 

goals will seek t o  prevent. 
Iesearch the need to  develop new forms of testing and coun- 

In this the path-breaking research by Dr. Stanton Samenow seling to 
and treat individuals who appear to exhibit the 

and the late D ~ ,  samoel Yochelson at St. Elizabeth's Hospital in 
Washington, D.c., deserves special attention. In Chapter 4, Samenow 

summarizes the 
of their fourteen year project. In the course 

of their research, they eventually found themselves to accept 

thinking patterns characteristic of criminal behavior. However, unless 
are formulated and administered in a manner that is 

consistent with individual rights, it is not difficult to imagine 
the enormous Potential for abuse that such programs might have. 

of the conventional assumptions regarding the origins Of mimi- 
Such programs c ~ * ~  not be tolerated unless they relied exclusively 

rial assumptions that they also shared when they began the On the and 
informed participation of the subjects, poten- 

project. F~~ example, they came to  the unexpected 
that do 

for such programs-Alcoholics A~~~~~~~~ and 
psycho logic^ disorders did not adequately account 

for criminal be- 'ynanon are two particularly prominent examples, 

havior, thus 
many of the theoretical insights of Thorn= Edward Banfield's insights on the relevance of tirne horizon to 

Szasz. They also could 
not identify any environmental factors, behavior, a subject that he discusses in chapter 5 ,  gtPresent- 

as lack of educational opportunities or poverty, that would Orientedness and crime," appear to  correspond closely with the 
why certain individuals became habitual criminals. results of Samenow's empirical research. ~ ~ f i ~ l d  argues that an indi- 

After intensive interviewing of "habitual" or "career" criminals, vidual's 
psychological orientation toward the future underlies dis- 

Samenow and yochelson concluded that these individuals all patternings of attitudes and that certain individuals exhibit a 
certain distinctive thinking patterns and that these thinking patterns sent-orientedness than others. while 

present-orientedness in certain indi- 
ult in criminal behavior, Banfield does 

e more likely to commit crime and 
ventional goal of c~~~h~bf i i t a t ion"has  been fundamentally misguided. that they will be less deterred by the threat of punishment, 
As Samenow indicates, the very term "rehabilitation" suggests O'Driscou's Paper (Chapter 6) on ~ ~ f i ~ l d , ~  concept of 
ration to a previously condition, whereas his research ques- time 

underscores the extent t~ which this concept is 
tions whether the criminal has ever developed the thinking patible with the theory of time preference developed by the econo- 

necessary to live responsibly. Based on their initial research, 'Ludwig van Mises. O'Driscoll also contends that Banfield's 
Samenow and yochelson sought to  develop a treatment program that are difficult to  reconcile with the assumptions underlying 

systematically change the distinctive thinking Patterns Of the much Of the existing literature on the economics of ,.rime, A 
career criminal and, through a process of "habilitation," instill new p characteristic of this literature is to ar;sume that every individ- 
thinking patterns that would enable the individual t o  live and act Orientation toward the future is identical and therefore that 
responsibly in society. a given structure of incentives and Samenow demonstrates considerable sensitivity to  the moral and 

Banfield is correct that individuals 
policy implications of his research, and his study explores some Of ' in their orientation toward the future, then one would antici- 
these issues, he questions the traditional goals Of reha- that the same structure of incentives and penalties would have 
bilitation and deterrence and he suggests that criminal sanctions may ferential effect on each person. Such a conclusion would be par- 
have the least deterrent effect on precisely those extreme crin'inals ularly disturbing for anyone favoring a utilitarian approach to 
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*"Leonard Liggio's paperZon "The . ~ ~ ~ ~ ~ ~ r t a t i ~ ~  of Criminals,, c-inal sanctions, since it suggests the imp&ssibiity of measuring 

':.: @'." ' . .  ' . 

the differential deterrent effect of a particular sanction. O'Driscoll / .irij (Chapter 12) provides an illuminating historical analysis of one trim- 
.?( act ion- the  transportation of criminal offenders to distant obsenres that this may be one reason for the enormous difficulties 

' '"-' 

-. 
already encountered in the statistical measurement of the impact of 

- '  penal 
colonies-that was primarily designed to incapacitate the trim- 

various .approaches to 
punishment. The final portion of O'Driscoll's Offender by isolating him or her from the rest of society. As 

argues that a 
approach to policy formation Liggio notes, the widespread use of prisons in ~ ~ ~ l ~ d  to achieve the 

would be inadequate same goal Occurred at  a much later date as a result of the influence of 
While Banfield concentrates almost exclusivel~ on the role Of Bentham's utilitarian political and economic theories. L~~~~~ is criti- 

,, cuitUIes in reinforcing or weakening the natural disposition Of 

' 

cal Of the shift from Penal colonies to prisons, noting that it imposed 

the individual to prefer to future rewards, his analysis tends i a significant additional tax burden upon the population and that it 

to overlook the extent to which social institutions may also influence 
' 

was prompted by a futile desire to rehabaitate the rather 
, ~ p m s e n t ~ o ~ n t e ~ n e s s . ~ ~  since insUtutions are far more susceptible ! ' than 'lmply the criminal from the rest of society, ,b his 
modification than cultums, more systematic research into the conclusion, Liggio proposes that we return to,  the original goal of 
tionship between social institutions and individual "time horizons" isolating the criminal. 

might suggest institutional reforms that could indirectly contribute with any other goal, the isolation of criminal offenders is a 

to the goal of crime prevention. 
I leaUmate approach to crime prevention provided that it is under- 

Mario Rizzo,s paper on c d ~ i m e  Preference, Situational Determin- taken in a manner that does not violate individual rights, In this 
ism and Crime.9 (chapter 7) critically evaluates the entire concept Of 

regard, Liggio indicates that, under Anglo-Saxon common law in 
present-orientedness as a hypothesis for explaining why some 

in'ividm neighbors formed voluntary, personal associations at the 

uals commit crime others do not. Rizzo also questions local level and expelled from their association anyone found guilty 

in certain contexts, present-orientedness might be considered a Of a crime. Thus, through individual private action involving 
tional, rather than defective, attitude. In pursuing this analysis, he 

their right to trade and 
associate with whomever they ,.hose, neigh- 

focuses attention on the role of political institutions as a source of effective procedures for isolating habitual 
offenders from their midst, 

present.ofiented behavior within a social The John Hos~ers and Walter Kaufmann in this 
tion serve to focus attention on certain issues raised by some retribu- 

evidence to resolve this ,question conclusively, the research cited in 

have thus far only been applied on a very limited scale within the 
justice system, the likelihood of such positi''e effects must criminal act tends to be Considered only as an overt indication of 

remain lwely at this point. However, the 
evidence that is available suggests that, far from requir'mg the aband- 

onment of of criminal offenders, a restitutionary 

of criminal justice may actually contribute to  the attainment Of this indicates, the h@torical distinction is based on just 

elusive goal. 
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Kaufmann's paper is critical of all variants of retributionist theo- 
ries, but he appears especially critical of the variant outlindd above. 

contrast, ,John Hospers' effort to defend retributionist theories of 
justice involves the presentation of a "deserts theory" of justice that 
shares many 

with the "Kantian" view. For this reason, it 

is essential to distinguish this variant of retributionist theory from 
the theory of criminal justice developed earlier in this paper. 

The fundamental weakness of this type of retributionist theory is 
that it does not rest on an explicitly developed theory of rights. This, 
in turn, has a number of unfortunate consequences. By focusmg 
attention too heavily on the moral worth of the criminal offender, 
the theory is led to reject the imposition of sanctions upon indi- 
viduals who had violated the rights of others but who, for a variety 
of reasons, might not be considered deserving of sanctions. Such a 
retributive approach is inconsistent with the concept of justice that 
requires the rectification of all past violations of rights. Moreover, by 
departing from a theory of criminal justice that is based upon a rela- 
tionship between two parties, such an approach ignores the rights of 
the victim entirely and the victim is reduced to the relatively margi- 
nal role of witness. For the same reason, by viewing punishment as 
essentially related only to the moral worth of a given defendant, this 
approach would encourage the uninvited participation of third par- 
ties. By denying the victim's legitimate role in the criminal justice 
process, there remains no reason why the evaluation of an individ- 
ual's moral worth and the levying of punishments could not be per- 
formed by anyone. 

The problems arising from this failure to ground a retributionist 
theory of criminal justice f i l y  on a prior explicit theory of individ- 
ual rights c o n f i i s  the importance of the rights-goals framework that 
this paper has described. To summarize the argument this far, we 
have identified two analytically distinct questions that arise in any 
systematic consideration of the problem of crime: the justice ques- 
tion and the utilitarian question. We have contended that the general 
failure to distinguish between the issues raised by each question has 
been responsible for much of the confusion that charactcrizes most 
contempormy discussions of crime. 

The fist  question is the one with which the institutions of the 
criminal justice system should be exclusively concerned. The issues 
raised by the justice question are: the definition of individual rights, 
the identification of categories of acts that constitute violations of 
those rights, and the rectification of imbalances created by actions 
that have violated the rights of others. To analyze each of these 
issues in the detail that they deserve would require a separate book; 

. 
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our purpose at this point is merely to emphasize that this type of 
analysis constitutes the foundation of a restitutive theory of justice. 

In contrast, the utilitarian question has a much broader focus and 
concerns the issue of how we can maximize various goals (such as 
deterrence, habilitation, and incapacitation) that seek to prevent 
crime or to achieve other socially desirable objectives while remain- 
ing within the constraints imposed by a framework of moral rights. 
Properly understood, the latter question can only be answered by 
first addressing the justice question. The current confusion plaguing 
the criminal justice system arises typically in one of two ways: either 
one assumes that the second question can be answered without ex- 
  licitly addressing the first question or one assumes that the two 
questions are in fact indistinguishable. The search for a new paradigm 
must begin with the realization that these two questions are in fact 
distinct and that, without a firm grounding in a theory of rights, the 
search for goals in dealing with crime will ultimately prove fruitless. 

SUMMARIZING THE RESTITUTIONARY 
THEORY OF JUSTICE * 

P 
t 

The preceding discussion seeks to provide a very brief introduction 
to the elements of a new theory of criminal justice, one combining 
the strengths of varying traditional theories while, hopefully, resolv- 
ing many of the contemporary dilemmas. Such a theory might be 
called a "restitutionmy theory of justice." There are two main as- 

f this theoly: first, it attempts to define the proper scope of 
any criminal justice system qua justice system, and second, it identi- 
fies the principles by which a just system should operate. In other 
words, this theory focuses on the questions that have traditionally 

.! occupied the attention of philosophers: it defines the boundaries 
ce and it specifies within those boundaries wherein justice 

Under a restitutionmy theory of justice, the dominant concern 
of any criminal proceeding should be the fact that some person or 
Persons have violated the rights, properly defined, of another. The 

Settlement o m l s  dispute using principles o stice ma not achieve 
any independent social goals, but it wil vindicate the ri of the 
W e v e d  party and thereby vindicate t ens. For 
too long we have lost sight of this ultimate purpose of criminal law, 
and we are now beginning to recognize the consequences. If the 
rights of one of us is not respected, if the rectification of any one of 

'! Our rights is ignored for the sake of any "larger" purpose, then the 
; veW notion df individual rights itself has been demeaned and all of 
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our rights diminished. 1n short, there can be no larger or more in- example of stolen Property that must be returned to the original 

portant goal than the rectification of each individual wrong. This 
owner. In that case, what has been violated is the v*'s fight to his 

goal has been exclusively to. the criminal justice system, property. This circumstance differs only in visibility, and not in 
-from any violation of the victim's rights. B~~~~~~ this imb& and it must therefore take precedence over any other com~efing goal. 

One coro~ary of this analysis is that the traditional objectives of ante arises from a w~ongful imposition on the victim, one variant of 
our present institutions have far exceeded the Proper function any the theory of restitutionary justice would hold that this wrongful 

criminal justice system. Because of this, not only have additional imposition cannot be rectified by simply inflicting unpleasantness- 

goals not been attained, but their pursuit has impeded the attainment punishment-on the offender. Rather, the criminal act creates a 

of the only proper concern of a criminal justice system: justice. 
nexus between the offender and his victim &at be removed only 

stipulated what to some must seem obvious-that a crimi- when the offender has performed some constructive act of reparation 

rial justice should confine its activities to discovering and (either a monetary payment or performance of services) for the vic- 

enforcing justice-it is necessary to determine with greater precision 
tim or the victim's heirs. 

what restitutionary justice. While a detailed analysis of This act of reparation should be designed to put the victim or the 

this concept would take us far beyond the confines of this work, victim's heirs in the position that they would have been in if the 
basic principles have been identified in the preceding discus- original criminal act had never occurred. While it is a truism that 

sion and should be briefly noted here. These principles of Justice are nothing can ever fuUy Compensate for the suffering, or even death, 
universal and apply with equal force to an infinite variety of specific of the victim, this unfortunate fact should not be used as a justifica- 

fact situations. tion for passivity: there is still an obligation to try as best we can to 
rectify the imbalance that the criminal act has created. 

The Parties to a Criminal Action 
A restitutionary theory of justice begins with the principle that 

there are two parties to any criminal action. They are not. as tradi- 
tionally conceived, the state and the defendant(s), but are, rather, 
the the defendant. The state, if it is to play any role, 
would be restricted to mediating the dispute and enforcing the judge- 

r justice cannot be imored, but we believe that there are far greater 

ment.' 
This statement 0 

difficulties that m at an objective, if 
f a sanction can be 

These &if and extent of the 
to elaborate a th e confronting the 

out, the determi- 
ifficulties of such 

of a restitutive 

appropriate concern of the criminal justice system. 

The Principle of Rectification 
~h~ criminal act creates an imbalance between the parties that 

requires rectification.  his imbalance results from the fact that the 
has infringed upon, and thereby denied, the rights of the 

victim. ~h~ nature of this imbalance is most clearly revealed in the 
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depravity of either the victim or the defendant but the extent to that his or her actions transgressed against the rignts of others 
which the actions created an imbalance between the [ and the individual retains all other rights. 
defendant and the victim. Any attempt h s t ~ c t ~ r e  a criminal proceeding must cope with 

the fact that our knowledge of the true circumstances of any past ~h~ ~~l~ of the victim in Sentencing criminal act necessarily be imperfect and yet that our Since it is the victim whose rights have been violated, it is up to I ability to do Justice in each case will depend on our success in dis- the victim h insist upon the punishment of the criminal Or to par- 'Overing the tmth. While we must be prepared to get on the basis of 
don, The only 

who may forgive an offense is the Perso'' who erroneous information, we should always recall that the 
suffered the offense. Possible motives influencing the victim's de.? 

" 
rights Of each Party are determined by the facts themselves and not ,. may include preventive considerations. Prospwtl 'Or the fact that certain procedws were .bSemed in reaching a pal tation, blind hatred, or compassion and charity. We may seek to 

outcome. Tl-ius, a particular criminal may result in educate vic~ms as to goals that any of us feel are appropriate for the injustice of convicting an innocent on the basis of imper- to consider, but we cannot remove from the victim'shmds the ulti- and the fact that certain procedures were 
mate decision and responsibility for the sanction. the fact that an injustice has occurred. To hold 

Since third parties lack my standing in a restitutionary Otherwise seriously undermine our quest for the procedures 
of justice, the decision to punish the convicted offender cannot be and institutions that will be most effective in the truth- affected by any broader societal concerns except to the extent that 

these are shared by the victim and influence his Or her 
' seeking function. This once again underscores 

the fact that the ques. i Of Criminal process are intimately related to the substantive 
decision, More broadly, however, an important societal concern is I concept of justice and that it is necessary to consider this latter ques- 
enforced by a restitutionary system of justice since, in handling each I 

before One can begin to craft the procedures and institutions of 
of criminal behavior, such a system not only reaffirms the a criminal justice system. 
rights but assures everyone else in society that their rights 

will be similarly vindicated if ever transgressed. Standards of Proof 
While some have expressed the concern that a criminal Proceeding It is incumbent on any neutral third party mediating a dispute to could place an undue burden on the victim by assigning him or her a of proof before it acts to enforce the claim of a 

such a prominent role in sentencing, early pilot propams suggest that ' victim against a particular accused individual. only in this way will this role could be structured in a to minimize its potential liability should the 
than diminish, the security and well-being. Neve*heless, this 

gharge that the mongfully in- 
is a real one and the form of a restitutive system will have to fringed his Or her rights on the basis of imperfect infomation, By 

be crafted with great to avoid any unnecessary burden On the 
a standard of proof, the third provides an victim, Such a consideration may lead to basic reforms in the 

Objective standard by which any outsider may independently 
judge sary system. the correctness of the decision. 

require a fundamental 
 he Rights of the Accused tly employed in criminal The theory of restitutionary justice is based on the recopition 

s are with a resti- 
that all individuals 

by virtue of their humanity For 
zes two parties to a criminal 

this the of the victim must be rigorously enforced, but 

we should not lose sight of the fact that those accused of crime are 

individuals as well and 
possess certain rights that may not . If the prosecution 

be violated. If the defendant is, 
in fact, innocent, then thaticdividual 

possesses the same fights as any other person. Even if the ence that the defendant is 
ged to have committed the 

is in fact guilty, then the individual loses his or her rights only to the 
mpt to restore the victim. If, 
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however, the prosecution fails to meet 
would be judged to be innocent and 
compensation by 
forced to participate in the 
included physical 
and other less tangible injury as well. In this procedure it would be 
easier to prove a person guilty than in the current system, but this 
would be offset by the more serious consequences to the charging 
authorities in the event that they fail to prove their case. 

Reasonable Doubt Standard. An alternative method would raise 
the requisite standard of proof for both sides. In order to  be found 
&dty of the crime, the defendant would have to be proved guilty 
beyond a reasonable doubt. By the same token, before the defendant 
could be compensated for being forced to participate in the criminal 
orocess. his or her innocence would have to  be established beyond a 

Asresing the Criminal: Restitution, Retribution, and the ~~~~l proms 3, 
-. 

ized, but still present major problems as one seeks to  translate these 
principles into a viable system of criminal justice. Examples of these 
problems include the attempt to proportion punishment to fit the 
crime and the obstacles that will be encountered in seeking to  admin- 
ister efficiently a system of restitutionary paymenb. 

Hard cases cannot be eliminated, but the recognition of this fact 
is not a condemnation of restitution. The proper function of any 
theory of justice is to discern the complexities inherent in any legal 
process and to  provide the criteria for solving them. A restitutionary 
paradigm of justice performs this function by confronting the reali- 
ties of the criminal act, recognizing the respective rights of the par- 
ties, and, thereby, pointing the way to a settlement of the dispute 
that may be ameliorative and constructive, but that is, above all else, 
just. 

r - -  ~ 

reasonable doubt as well. If neither party could prove its case, then f 1 
the resultant losses would remain with the parties originally sustain- . 

ing them. 5 

CONCLUSION 

Any theory that involves a set of clear, concise principles will inevi- 
tably be accused of "oversimplification." Although this essay has 
only attempted to outline the restitutionary view in a highly sche- 
matic fashion, even a more detailed elaboration of this position 
would not escape such a criticism. I t  is an unfortunate fact that any 
statement of absolute moral principles today is regarded as inherently 
suspect. The irony is that the dominant utilitarian and empiricist atti- 
tudes in our society have produced a legal system that glorifies com- 
plexity and is captivated by the verbal sleight of hand. In fact, 
the present criminal process that "overcomplicates" the crime prob- 
lem by being theoretically unable to choose among conflicting 
and rationales to arrive at a swift, predictable, and just result. 
some may still wish to defend the current system by arguin 
justice requires careful and slow deliberation, there is a growing 
awareness that, rather than serving the ends of justice, the delay and 
confusion pervading the system only result in the classic case of jus- 
tice denied. We all pay the price for the unprincipled (or, in some 
cases, false-principled) nature of the current system. 

To defend a principled approach to justice, however, is not to 
minimize the difficulties involved in its application. The tenets of 
restitutionary justice may be articulated, understood, and inernal- 
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a reasonable place in which to begin.''' However noble the goals, 
many problems are inherent in research of thh.tYpe. Much thought 
must be given to how to enlist the cooperation of all pqticipants. 

Even $hose who may not object to youth evaluation and 
wiU be about methods, interpretation of findings, and 

of results. Children must be safeguarded so that they are Present-Orientedness and Crime 
not inappropriately labeled and thereby stigmatized for life. 

is 

it desirable to coercively remove them from their environment as Edward C. Banfield 

Since the seventeenth century, political have 
maintained that an irrational bias toward present as op- 

injured others from a very early age, who resist all efforts at habi1i. Posed to future satisfactions is n a t u d  to both men and 
tation, and from whom we can expect in the future only more of ause of crime and, more of 
the same. we hope that our findings of the past sixteen Years will threats the Peace and order of society.' ~t is to protect men 
be useful to policymakers in their attempts to resolve this socia] against irrationality that civil government exists. H~~~ makes 
problem. the fullest statanent of the case. ~ l l  men, he says, have a ''natural 

infirmit~"--indeed a "violent propension"-that causes them to be 
ar to them in f j e  or space; this is the 

'Ource all dissoluteness and disorder, repentence and misery,,, 
trivial present advantage to 
gerous to society.,, G ~ ~ ~ ~ -  

The Cititen (ch. 2, paagraphs 27 and s2), 
f present profit" are very unapt to observe 
o the laws of nature). ~f they did observe 
VU) there would be no need for 
without subjection," 
and judgments of what is beneficial they 
h take no  account of the future or any. 
an exist without government and force, 

ain the unruly appetites impulses 

ation of all virtue and is 
f his own desires, cross ,,is own 
ts as best, tho' the appetite lean 
esist the importunity of 
him is fit to  be done "is in dan- 
oughts Concerning Edueotion, 

133 
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Here, then, is the origin of civil government andsociety. Men are not able 
radically t o  cure, either in themselves or others, that n y  

X e i r  natures. A1 
observance of justice the immediate interest of some particular persons, 
and its violation their more remote. These persons, then, are not only in- 
duced to observe those lules in their own conduct, but also t o  constrain 
others to a like regularity, and, enforce the dictates of equity through the 
whole society? 

The philosophers' perspective is useful for the present purposes for 
at  least three reasons: 

1. It emphasizes a fact-now weU-established by experimental 
psychology-that there is an innate (i.e., biologically given) tendency 
to  choose, as between rewards that are otherwise the same, the one 
that is nearer in time.3 Although not of equal strength in all orga- 
nisms of the same species, some degree of present-orientedness is 
apparently present in all. That the tendency is innate does not, of 
course, prevent it &om being greatly affected by cultural or other 
nonbiological forces. 

According to Rousseau, the passage from the state of nature to the civil state 
forces man "to consult his reason before listening to his inclinations"; in the 
civil state man acquire. (inter olio) "moral liberty, which alone makes him truly 
master of himself; for the mere impulse of appetite is slavery." The judgment 
that guides the general will must he ". . . taught to see tlmes and spaces as a 
series, a.nd made to weight the attractions of present and sensible advantages 
against the danger of distant and hidden evils." This makes a legidator necessary. 
The legislator ought ". . . to  look forward to a distant glow, and, working in one 
century, to he able to enjoy the next" (The Social Contract, hk. I, ch. VIII; 
hk. 11, ehs. VI and VII). In A Discourse on the Origin of Inequality he explalns 
(in Part One) that the savage is "without any idea of the future, however near at 
hand" and (in Part Two) that "as men began t o  look forward t o  the future, aU 
had something to lose, everyone had reason to apprehend that reprisals would 
follow from any injury he might do to another." In this situation men "had lust 
wit enouch to perceive the advantage$ of political institutions, without exPer1. 
ence enough to enable them to foresee the dangers. The t~iost capable of fore 
seeing the dangers were the very persons who expected to benefit by them.. . . 
Law and property, Benlimm maintained, exist to reslrain and protect "the nlan 
who lives only from day to day. .  . precisely the man in a state of nature.: "TO 
enjoy quickly-to enjoy without punishment-this is the universal desue of 
man; this is the desire which is terrible, since i l  arms all those who possess nqth- 
ing, against those who possess anything. But the law, which restrains their desye, 
is the most solendid triumph of humanity over itself" (Principles of the C'un 
Code, ch. 9 [works, vol. 21 ). 

2. David Hume, An Enquiry Concerning theP?'inciples of Morals, 1777 ed'* 
sec. 6, pt. 1 ,  196. Other quotations are from th? Treatise of Humn" 
Nature, 1740, hk. 3, pt. 2.  

3. George Ainslie, Specious Reward: A Behavioral Theory of I ~ P ~ ~ S ~ " '  
ness and Impulse Control,"PsyehologicolBulletin 82 (1975): 463-96. 
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2. It calls attention to the diversity of the ways in which present- 
orientedness may injure the society. Crime is perhaps the most con- 
spicuous of these, but behavior that is antisocial without being illegal, 
or that is merely unsocial, also arises from present-orienkedness and 
may represent a greater threat to  the "quality of life" or, as it used 
to be called, civilization. However much the social bond is harmed by 
assaults, robberies, rapes, and the like, it may be even worse harmed 
by behavior that is merely regardless of others' wishes, needs, inter- 
ests, and riehts. - 

3. It rakes the question of how society may be protected against 
the consequences of present-oriented behavior and, especially, of the 
role of government in that connection. 

I! PRESENT-ORIENTEDNESS AS PSYCHOPATHY 

For at least threequarters of a century, psychiatric literature has dis- 
cussed "the kind of person who seems insensitive to social demands, 
who refuses to or cannot cooperate, who is untrustworthy, impulsive 
and improvident, who shows poor judgment and shallow emotional- 
ity, and who seems unable to appreciate the relation of others to his 
behavior. Such persons are commonly called 'psychopaths.' "4 That 
extreme present-orientedness is conspicuous among the traits of the 
psychopath is evident from the following: 

. . .psychopaths are characterized by an over-evaluation of  the immediate 
goals as opposed t o  remote or  deferred ones; unconcern over the righk and 
privileges of othem when recognizing that they could interfere with per- 

Sociological Theory of P s y ~ h ~ p ~ t h y , ~ ' ~ ~ ~ ~ ~ ~ ~  
arch 1948): 365. Gough'e theory is strikingly 

in The Theory of Moral Sentiments, ~ ~ ~ b ~ ~ t  ave what is probably the most acceptable account of the 
n in the in individual communication and the and social the individual's community, taking his view the being role 

"ahstxact spectator" comes into being and functions 
f Mead's "generalized other.rs For Smith, as for Mead it 
the group's standards that mainly cheeks impulse. "$he 
enjoy ten years hence," Smith writes, 

son with that which we may enjoy today; 7 
tes is naturally so weak in comparison with 

e second is apt t o  give occasion to, that one 
ce to the other, unless it was supported by the 

ich is the advice, or command, of the abstract spec. 

s, is unable to foresee the consequences of his own 
tion*, because he is ". , , deficient in the very 

is own behavior against the groupss 
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sonal satisfaction in any way; impulsive behavior, or apparent incongruity 
between the strength of the stimulus and the magnitude of the behavioural 
response; inability to fonn deep or pesonal attachments to other persons 
or to identify in inter-personal relationships; poor judgment and planning 
in attaining defined goals; apparent lack of anxiety and distress over social 
maladjustment as such; a tendency to prolect blame onto others and to 
take no responsibility for failures; meaningless prevarication, often about 
trivial matters in s~tuations where detection is inevitable; almost complete 
lack of dependability and of willingness to assume responsibility; and fi- 
nally, emotional poverty.5 

What David Shapiro calls "neurotically impukive styles" involve 
many of the same traits.6 Neurotically impuLsive people are remark- 
ably lacking in active interests, aims, values, or goals much beyond 
the irnmedite concerns of their own lives. Neurotically impulsive 
people usually do  not  have abiding, long-range personal plans or am- 
bitions. Durable emotional involvements-deep friendships or  love- 
are not much in evidence. Family' interests o r  even personal career 
goals are usually not  strong. When frustrated they show lack of fore- 
bearance or tolerance. Their interests tend to shift erratically in 
accordance with mood or  opportunities of the moment and without 
being subjected to the critical, searching process that is called judg- 
ment. One whose style is impuKive tends t o  be without moral scm- 
ples. He is given to what in others would be called insincerity and 
lying but in him may be better described as a kind of glibness. He 
seems free of inhibitions and anxieties. Because his awareness is dom- 
inated by what is immediately striking and relevant t o  his immediate 
need or  impulse, the world of the neurotically impulsive person is 
seen as discontinuous and inconstant-a series of opportunities, 
temptations, frustrations, sensuous experiences, and fragmented im- 
pressions. This style does not necessarily involve lack of intelligence- 
i t  does involve lack of concentration and of logical objectivity-but 
intelligence in the subjective world of the neurotically impulsive can 
function only to arrange speedy action. 

T H E  P R E S E N T - O R I E N T E D  C U L T U R E  

That cultures (and subcultures) differ greatly in their tendency to 
reinforce or  weaken the natural disposition of the individual to pre- 

5. This is H.J. Eysenck's summary of the article by Gough cited above. It 
aonears in Crime and Personality (London: Paladin, 1971), p. 54. . . 

6. David Shapiro, Neurotic Styles (New York, Harper Torchbook, 1965). 
The author says those exhibiting impulsive styles include (among others) most 
Persons usually diagdosed as psychopathic and certain kinds of male homosexu- 
als, alcoholin, and probably addicts (p. 134). 
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fer present to future rewards has long been noted. Early in the last 
century, for  example, John Rae recorded, albeit impressionistically, 
a great many evidences of differences in the time preferences of cul- 
tures.? 

The normal or  typical individual in some cultures exhibits a set of 
traits remarkably like those of t he  psychopaths of our culture. For 
example, Mayhew in his The Life and Labour of the London Poor 8 (1851) notes of the "vagabond": 

f 
. . .his repugnance to regular and continuous labour-his want of provi- 
dence in laying up a store for the future-his inability to perceive conse- 
quences ever so sliehtly removed from immediate apprehension-his 
passion for stupewing herbs and roots, and,when possible, for intoxicating 
fermented liquors-his extraordinary powers of enduHng privation-his 
comparative insensibility to pain-[his] immoderate love bf gaming, fre. 
quently risking his own personal lioerty upon a single cast-his love of 
libidinous dances-the pleasures he experiences in witnessing the suffering 
of sentient creatulps-hi delight in wtrfare and all perilous sports-his 
desire for vengeance-the looseness of his notions as to property-the ab- 
sence of chastity among his women, and his disregard of female honor- 
and lastly,-his vague sense of religion-his rude idea of a Creator, and 
utter absence of all appreciation of the mercy of the Divine Spirit.s 

The' Appalachian mountaineer as described by Weller (1965) has a 
cultural style in many respects similar t o  the neurotically impulsive 
one.9 The mountaineer, Weller writes, does not think ahead or plan; 
disregard of time is part of his makeup. As a child he learns the feel- 
ing of words and t o  grasp nuances of personal relations, but he does 
not learn to grasp ideas, concepts, or abstractions. He is reared im- 
pulsively, permissively, and indulgently, seldom being required to do  
what he does not want t o  do. As a youth, he holds few realistic 
hopes or  ambitions, is seldom able t o  articulate goals, and is even 
r~luctant to talk about  the future. As ?a adult he tends to be capri- 
cious, vacillating, and volatile. He tends also t o  lack a sense of who 

7;, "Statement of Some New Principles on the Subject of Political EC~,,. 
OmY, first published Boston 1834, reprinted in R. Warren Jones, John Rae, 
Political Economy, vol. 2, University of Toronto Press, 1965. 

8. Henry Mayhew, London Labour and the LondonPoor (London: &iffin 
d Co., 1851), vol. I, p. 4. Frederick Engels, writing at almost the same time 
though his book war not published in Englib untii 1887) remarked in The 

on of the English Working Class; "The failing of the workers in genera 
traced to an unbridled thirst for plensure, to want of providence and of 

Ity in fittlng into the social order, to the general inability to sacr:ficice the 
re of the moment to a remoter advantage." 
. Jack E. Weller, Yesterday's People, Life in Contempor05 Appalochin 

X'ngtOn: University of Kentucky Press, 1965). Some of the scntenees in the 
=graph are Weiler's own and others are paraphrases. 

, 
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Condition 

vvith membeR of his family, me difficult and Uneasy. Married pemonS 
tend to lead separate lives and to  have little in common. For the 
mountaineer work is a necessary evil, not  an outlet for creativity Or a 

of fulfillment. one would expect, these con 

EFFECTS OF PRESENT-ORIENTEDNESS 

support and perpetuate the traits, the relation being that Of a " 

back loop." ne conditiovs are listed 'long 

some of the traits that produce them: 

Iate lives. Small children are played with, but older ones are left 
pretty much to themselves. There is an ~ f f - h ~ d  attitude 
money, almost as if it did not matter, and impulsive buying of house- 
hold is common. The mountaineer expects the 
merit to care for him. He does not join neighborhood groups or the 
larger organizations of the city (he may, however, involve himself 

in a community group, the style of which is not imper- 
So"a1). 

to what one might expect, there is little delinquency 
and hardly any serious crime. 

scmples CRIME IN PARTICULAR 
Inability to form deep or durable 

4. Weak or broken family (male attachments; inability to tolerate 
absent, lack of parental care of 

frustration 
It would be an error to  suppose that present-orientedness 

children) Psychopathic or culturally given) necessarily leads to crime, The psy- 

5. Dependency borrowing, ,heoccupation with self and with who lives among normal people may be kept out of trouble 
immediate wants; lack of anxiety 

handouts, ek.) 
by of one sort or another-relatives, friends, lawyers, and 

at failure to achieve 

Impulsiveness (fighting, reckless 
6. Poor health ,ceptance of risks); inability to 

think ahead (failure to secure 
preventive health care); sensua1 

(abuse of alcohO!' 
tobacco, etc.) 

- 
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of provoking quick reprisals. (This may explain the low crime rate in he would suffer-in the unlikely event of his being both caught and 
the ~ ~ ~ ~ l ~ ~ h i a n  communities. Weller stresses the unwillingness of punished-lies in a future too distant for him to take into account. 
mountaineers' to do anything that neighbors might constme as inter- For the normal penon there are of course risks other than the legal 
ference with them or that might otherwise stir U-wfi.) penalty that are strong deterrents: disgrace, loss of job, hardship for 

~t is evident, however, that a cohort of present-orienkd Persons wife and children if one is sent to prison, and so on. ~h~ present- 
could as a rule be expected to commit a good many more crimes Oriented Penon does not run such risks. In his circle it is taken for 
certain types than a matched cohort of persons who not Present- granted that one gets "in trouble" with the police now and then; he 
oriented, ~h~ qualification "of certain types" is important. Present- 
oriented people of course, incapable of crimes that require them contributes little or nothing 
to think and plan ahead to create organization or give it leadership, better off without him, 
or even t o  be dependable. 

irreligion and democracy coexist, de T ~ ~ ~ ~ ~ -  
ty of society fosters the instability of man's 

and disposing men to think only of tomor- 
erefore to teach their contemporaries that 

pasions of the hour that the 
pasion for happiness can be satisfied. Men 
to place the objects of human actions far 

for which he has a present need; if what he needs is illegal-e.g., nar- ange and, above all, to make it appear that 
cotics-or if he can get what he needs most easily by violence or the wealth, fame, and Power are the rewards of labor, not 
threat of it, his "taking2' is likely to involve other crimes as well. Since de Tocqueville's day, moralists have largely succeeded in 

F~~ most people, Eysenck has maintained, the most effective persuading 
deterrents to crime are the anticipatory pangs of conscience." their contemporaries that, God being dead and existence 

conditioning, he has out, produces a dsicentive-namel~, what nmtters is the full and unfettered expression of self, 

the autonomic anxiety and fear reaction provoked by the idea of the 
have responded to the growth and spread 
Tocqueville not anticipate this?) by 

the objects of human action so as to assure their reelection, 
Other forces have combined with irreligion and democracy to 

make the predominant style of modem culture ever more present. 
Oriented or, if the reader prefers, less future-oriented. ~h~ rapid 
growth and spread of affluence, the transfer to the state of most 

for providing for the individual's future, the extension 
higher education to the masses (education that exalts self, senti- 

ment, and expression while deriding institutions, reasons, and sub- 
Ordination to a comnloll good)-these influences have been powerful 
in recent decades and there is every reason to expect them to be so 

oriented cultures. 
~h~ threat of punishment at the hands of the law is unlikely to for a long time to come. The sudden and tremendous increase in the 

deter the present-oriented person. The gains that he expects from his n the 1960s-young people 

illegal act are very near t o  the present. whereas th.5 punishment that were free of all constraints- 

11. Eysenck, pp. 120-123. 
12. Ibid., p. 146. 
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ks the predominant style becomes ever more hostile to- 
ward authority, discipline, and all constriction of individuality, and 

indulgent toward self-expression, one must expect to  see 
more frequently displayed the traits and conditions associated with 
present-orientedness. Except as children internalize "a stringent 

based on fear and trembling," Bettleheim warns, they 
Eve out their lives on  a primitive ego, one which prefers the experi- Professor Banfield on Time 
ence that gives immediate pleasure, and, although they may acquire What Has He Taught 
bits of knowledge and skill, they will remain essentially uneducated Us About Crime? 
and uneducable.lQ The more present-oriented the culture, i t  seems 
safe to say, the less stringent will be its morality and the less that Gerald P. 0 'Drisco!l, Jr. 
,,fity will be based on few and trembling. In the more relaxed 
and permissive culture that is coming (if it is not already here), Per- 
sonalities that are now judged psychopathic O r  neurotically impulsive 
will be considered normal or, at any rate, not remarkable. As those 
who have not learned in childhood to control their impulses become 
more numerous, more caretakers will be required to guide and check 
their ~f a considerable degree of present-orientedness is 
norm of the culture, where are these caretakers to  be found? 

~NTRODUCTION 

In the society that has overcome concern for the future, the 
voice of conscience will be so still and soft as to  be newly inaudible. Banfield's Unheavenly city I is contra- 
what for most people is stiffl by far the most important deterrent to versial* I find it a very level-headed, carefuuy argued essay 

crime and, more to socially undesirable behavior will be On urban problems. ~t is a work that is as intellectually 
weakened accor&ingly. AS for the deterrent effect of law and the stbulating as Jane Jacob's Economy of the atier, that geat paean 
machinery of law enforcement, that, even in the present state Of the 'Iban In respects t h e e  two books are cornple- 

mind, is generally of very little effect. In the society that does mentary' for they combine to present a balanced view of the central 

not itself with the future, even the pretense of such deter- 'lace Of the city social and economic development, to refute 
rence may be given up. "1t is possible to  imagine," wrote a Prophet "OSe who a and agrarian ideal, glofifying a life that 
of the self-expressive culture, "a society flushed with such a sense Of 

have been fleeing for centuries, 

power that it could afford to  let its offenders go unpunished. Bmfield's treatment of urban crime is surely one of the more con- 
greater luxury is there for a society to 'Oversid pM Of thy controversial book. 1 will 

that 
bother about these parasites of mine?' s 

his 
Of the time horizon. which he uses in his analysis of trim- 

them take all they want. I have plenty.' Justice, which began by set is Well Sounded in economic theory. Ironicdy, 
ting a on everything and making everyone Strictly accountable. oncenls a similarity in his treatment 
ends by blinking at the defaulter and letting him go scot free."15 hat of the recent economics of 

ter deals with ~ ~ f i ~ l ~ , ~  treatment of 
preference plays in criminal behavior, After showing 

'Iounded in Pure economic theory is his approach, I exam- 
e literature and Banfield's 

14, ~ ~ ~ t l ~ b ~ i ~ ,  in N~~~~ F. and Theodore R. Sizer, Moroi Education (' Ory to this burgeoning subdiscipline in economics, I argue that he 
bridge: Harvard University Press, 1970)s P. 

16, ~ ~ i ~ d ~ i ~ h  Neitzsche, The Genealogy 
at his best precisely where he keeps his distance from this sub- 

1897), Essay 2, see. 10. 
e Unheovenly c i t y  (Boston: 

143 
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discipline; and his arguments are weak insofar as he shares a common 
conceptual framework with economists of crime. In the final section, 

of behavior,' not people of l ~ k e  income, occupation, 
or s t a t ~ s . " ~  

I suggest the need for an alternative approach to  social Policy toward To understand the relevance of Banfield's class analysis to criminal 
crime. behavior, one must consider the traits of the lower ,-lass 

THE ECONOMIC BASIS OF PROFESSOR If he has any awareness of a future, it is of something fixed, fatea, oeyond 

BANFIELD'S THEORY his control: things happen to him, he does not moke them happen. ~~~~l~~ 
s behavior, either because he cannot discipline himself to sacri. 

Time Preference and Crime fice a present for a future satisfaction or because he has no the 
In treating a wide range of urban problems, including crime, Ban- future. He is therefore radically improvident:, whatever he cannot use 

field employs -class,3 in a special sense. He defies class in terms of he considers valueless. His bodily needs (especially for sex) 
and his taste for "action" take precedence over everything else-and 

a set of attitudes, rather than an income flow. He a%ues that what any work routine. He works only as he must to stay alive, and 
members of a social =lass in the United States share is "a character- drifts from one unskilled ioh to another, taking no interest in his work,7 
istic patterning that extends to  all aspects of life: manners, con- 
sumption, child-rearing, sex, politics, or whatever."' Banfield sought Having considered the "pathology" of the lower class person,8 let 

out a to explain the "association of the many, heteroge- us examine his place of habitation: the slum. u ~ h e  slum . , . is an 
neous traits that have been found to constitute each 'district PaL expression of his tastes and style of life."g Banfield describes three 
terning,9 - 3  F~~ his pu~pose-~canalysis of social problems from a cs of the slum: It is "a place of a uplace of 
policy standpoint,,-he found ‘‘psychological orientation toward the OPPodunity," and a "place of concealment."'O ~h~ excitement of 

as ''the most promising principle."" In Banfield's words: the slum is of central importance to the lower class individual because 
his life is a constant search for action." Moreover, the lower class 

The theory or explanatory hypothesis . . . is that the many traits that con- person is often one who defines his life in terms of the group, 

stitUte a are all consequences, indirect if not direct, Of a time Banfield quotes another source as follows: "The god of life 
horizon that is characteristic OP a class. Tb-us, the traits that constitute is constant excitement. 1ts behavior is episodic; an period of 
what is called lower.c~ass culture or life style are conse~uences Of the tures undertaken by 
extreme present.orientation of that class. The lower.class Penon lives from us tends to be imme. 
moment to moment, he is either unable or unwilling to take account of ontinuany and 
the future or to his impulses. Improvidence and irresponsibility are 
direct consequences of this failure to take the future into account (which is a "Place of opportunity" chiefly for the purchase 
is not to say that these traits may not have other causes as well), and these Of goods and the performance of illegal acts. concealment consequences have further consequences: being improvident and inespOn- is valuable as it provides escape from capture and censure,~3 ~h~ 
sible, he is likely also to be unskilled, to move frequently fromone dead- 
end job to another, to be a poor husband and father. . . .5 class individual is likely to 

Ot follow from this that persons are is most important to observe here what Banfield is at great pains ltalians eat spaghetti does 
to remind the reader: "members of a 'class' as the word is used 
are people who share a 'distinct patterning Of attitudes, and 

Ibid., P. 63.  Banfield views lower class behavior as pathological, I ~ ~ ~ ~ ~ ,  
emplO~s "normal" to refer to "class culture that is not lower 

2. Ibid., p. 53. 
3. Ibid. 
4. Ibid. 

Ibid., P. 123. Banfield quotes from Peter B. noeringer and ~ i ~ , , ~ ~ ~  J, 

Ore' InternofLabor Markets and Manpower ~ n o l ~ s i s  ( ~ ~ ~ i ~ g ~ ~ ,  ~ ~ ~ ~ ~ h ~ ~ ~ ~ ~ ~ :  
eath Lexington Books, 1971). 
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people of the slum lead lives that tend to make criminal activity 
attractive relative to a life that is crime free. The episodic and 
present-orientedness of their lives makes crime, which is often epi- 
sodic in nature and which offers immediate rewards, seem relatively 
attractive.14 Moreover, the attitudes and qualities of lower class slum 
life reduce employment opportunities in legitimate endea~ors . '~  The 
rewards of criminal activity are relatively high, and the costs, in 
terms of foregone income in legitimate activities, are relatively low. 
In short, the slum is conducive to  criminal behavior. 

My chief concern is with Banfield's emphasis on the high time 
preference (i.e., the short time horizon) of lower class individuals. 
Indeed, he has defied classes in terms of then orientation toward 
the present. In bringing his class analysis to bear on criminal behavior, 
Banfield sees "an element of calculation-indeed, a very considerable 
onepin practically all criminal beha~ior." '~ He then summarizes the 
increasingly prevalent view of crime: "The present scheme implies 
that when probable costs exceed probable benefits, an individual will 
not commit the crime. Indeed, he will not commit it even when 
probable benefits exceed probable costs if another [noncriminal] 
action promises to he more p~ofitable."'~ 

Banfield echoes other work on the economics of crime, such as 
Isaac Erlich's, which amplifies the choices facing a potential criminal: 

Any violation of the law can be conceived of as yielding a potential in- 
crease in the offender's pecuniary wealth, his psychic well-being, Or both. 
In violating the law one also risks a reduction in one's wealth and well- 
being, for conviction entails paying a penalty (a monetary fine, probation, 
the discounted value of time spent in prison and related psychic disadvan- 
tages, net of any direct benefits received), acquiring a criminal record (and 
thus reducing earning opportunities in legitimate activities), and other dis- 
advantages. As an alternative t o  violating the law one may engage in legal 
wealth-or consumption-generating activity, which may also be subject 

14. There are undoubtedly crimes that involve great sacrifice of present en- 
joyment for relatively distant future (criminal) retorn. But this would obviously 
not be the type of crime committed by Banfield's lower class. It  does not seem 
that the existence of t h i  type of foresightful 2riminal behavior requires modi- 
fication of Bantield's analysis of the type of crime considexed by him in The 
rInh~nz,enlv Citv Revisited. He does seem t o  see lower class &me aa the most ~ . - .  
important kind of urban crime. 

15. Ibid.. PP. 122-26- . . ~  
16. Ibid., p. 181. 
17. Ibid. Strictly speaking, cost is the highest valued alternative foregone. 

The noncriminal activity would here represent the relevant economic cost. In 
this case, then, costs of criminal activity do exceed the benefits. 
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to specific risk.. The net gain in both activities is thus subjeet to uncer- 
tainty." 

On one hand, Banfield eschews any reference to a "criminal 
type."lg Yet he notes the importance of "class-cultural and person- 
ality factors [that] enter into the individual's cost-benefit calculus, 
making him more or less ready to accept one or another type of 
criminal opporhmity (or criminal opportunity in general)."20 One of 
these factors is the individual's time horizon: 

This refen to the time perspective an individual takes in estimating eosts 
and benefits of  alternative courses of action. The more present-oriented an 
individual, the less likely he is to take account of consequences that lie in 
the future. S i n e  the benetits of crime tend to be immediate and its eosts 
(such as imprisonment or loss of reputation) in the future, the present- 
oriented individual is ipso faeto more disposed toward crime than oth- 
e r ~ . ~ '  

Banfield notes that a number of the other "elements of propen- 
sity" toward crime tend to go together with a short time horizon: 
diminished ego strength, fondness for and little distaste for 
doing bodily harm to particular  individual^.'^ 

Before considering further the implications of Banfield's analysis, 
I will examine the theoretical foundations of his treatment of the 
time horizon of various individuals and classes. Among those appeal- 
ing to the economic motivation behind crime, Banfield is unique 
in placing so much emphasis on the criminal's attitude toward the 
future. He does bring in other influential factors (e.g., fondness for 
risk) that are important in most economists' treatment of crime. But 
he has placed a great burden on his class analysis in explaining crimi- 
nal behavior. And his definition of class is dependent on his theory 
of the time horizon. 

18. Isaac Edich, "Participation in Illegitimate ~ c t i v i t i ~ :  A ~ h ~ ~ ~ ~ t i ~ ~ l  and 
Empirical Investigation," Journol of Political ~ c o ~ ~ ~ ~  81 ( M ~ ~ - J ~ ~ ~  19731: 
623. 
19. Banfield, p. 181. Ct Eriich, pp. 621-22. 
20. Banfield. on. 1 8 1 - R ?  ... - - -  
2:. Ibid., P. 183. The benefits of  the episodic crime for those who live the 

"group life" are especially immediate, and thus this analysis b 
suited to slum life. But see n. 14. 

22. Economistn typically emphasize the importance of risk preference or risk \ avwdance in explaining criminal behavior. For instance, see Erlich, pp. 624-29 
[ 23. Banfield, pp. 182-83 

Smalley Llbrary of Soclal Work 
I " I , , ; +  - - I . 
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Professor Mises on Time Preference 
The comparatively small emphasis that economists place on the 

role of time in explaining criminal behavior surely reflects the dimin- 
ished importance of this factor in economics generally. Economists' 
constructions of pure economic theory are largely timeless. Even 
where t i e  is considered in economic analysis, it is often treated in 
an essentially ad hoc manner. But "time" in these constructions does 
not really change the pure logic of the otherwise timeless analysis. 
Time does enter in a way that produces consequences that alter eco- 
nomic analysis substantially. 

The current state of affairs is in marked contrast to  the treatment 
accorded time in the works of the Austrian School of Economics, 
from the work of its founder, Carl Menger,14 down to the present. 
Perhaps nowhere else is time accorded a more central place than in 
the work of the late Ludwig von Mises. More to the point, his devel- 
opment of the pure theory of time preference is directly relevant to 
Banfield's application of time preference analysis. 

Mises wished to reconstruct economics so as to dispel the residual 
feeling, too often shared by economists, that economics is merely the 
science of wealth. For Mises, economics is "much more than merely 
a theory of the 'economic side' of human endeavors and of man's 
striving for commodities and an improvement in his material well- 
being."25 Consequently, as Mises argued, "It is no longer enough to 
deal with economic problems within the traditional framework. It is 
necessary to build the theory of catallactics upon the solid founda- 
tion of a general theory of human action, praxeology."26 

Being a Kantian, Mises treated time preference a s  a category of 
action?' dl1 action 3uture-oriented, as Wises argued in the follow- 

24. In  his Principles of Economics, Menger argued that: "A process af change 
involves a beginning and a becoming, and these are only conceivable as proqesres 
in time. Hence it is certain that we can never fully understand the causal inter. 
connections of the various occurrences in a process, or the process itself, unless 
we view it in time and apply the rncasure of timo t o  it." Carl Menger, Principles 
of Eeonomic~, trans. and ed. James Dingwall and Bert F. Hoselitz (Glencoe, 1111- 
nois: The Free Press, 1950), p. 61. 

25. Ludwig von Mises, Humon Action: A Treatise on Economics, 3rd ed. rev. 
(Chicago: Henry Regnery Co., 1966), p. 3. 

26. Ibid., P. 7. 
27. Ibid., p. 100: "It is acting that provides man with the notion of time and 

makes him aware of the flux of time. The idea of time is a praxeological cate- 
gory." Also: ". . . All human action is necessarily dominated by a definite cate- 
gorical element which, without any exception, is operative in every instant or 
action." 
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Action is always directed toward the future;it is essentially and necessar- 
ily always a planning and acting for a better future. Its aim is always to 
render f p r e  conditions more satisfactory than they would be without the 
interference of action. The uneasiness that impels a man to act is eaused 
by dissatisfaction with expected future conditions as they would probably 
develop if nothing were done to alter them. In any ease, action can influ- 
ence only the future, never the present that with every infinitesimal frac- 
tion of a second sinks down into the past. Man becomes conscious of time 
when he plans to convert a less satisfactory present state into a more satis- 
factory future state.28 

Action involves a plan in response to a present dissatisfaction with 
expected future conditions. We only act in the present moment;29 
but our action is capable of 
which we find ourselves, but 

Time enters into human action in two ways. Allocation of re- 
sources involves provision for the future. But individuals can pro- 
vide for the future in a variety of ways, some more productive of 
good than others. A period of preparation is necessary in any en- 
d e a ~ o r . ~ '  This period of preparation is what Mises called the "period 
of production." Thus, the period of production is the investment or 
construction period.32 But, as Mises continually emphasized, these 
purely "economic" concepts are derivative from general categories of 
action.33 

There is also a period of provision: "the fraction of future time 
for which the actor in a definite action wants to provide in some 
way and to some extent."34 Some individuals are provident, some 

is. . . nothing but an ideal boundary line separating 
'----- 

30. Sometimes the interval of time between an action and its effects is so 
small as to be ignored in practice. This situation may be what people mean when 
they say that someone is acting entirely in the present. Cf. Mises, p. 101. 

The Pure Theory of Copital (Chicago: University of 

e period of production a s  well as the duration of 
s of human action and not conceptr constructed by 

nd historians as mental tools for their interpretation 

ussed yet another time dimension, "the duration 
ility of an economic good. In reality, this involves 

time than the two already adduced. But the eeo- 
the durability of goods) are extremely complex. See 
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improvident. In this technical language, the former have a longer 
period of provision, the latter, a shorter period.35 

Banfield's concept of the t i e  horizon seemingly comprises both 
the period of production and the period of provision. Thus the upper 
class individual "looks forward to  the future of his children, grand- 
children, great-grandchildren (the family ' l ie ' ) ,  and is concerned 
also for the future of such abstract entities as the community, nation, 
or mankind."36 In short, what is being described is an individual 
with a rather extended period of provision. Moreover, this individual 
"has strong incentives to 'invest' in the improvement of the future 
situation-i.e., to sacrifice some present satisfaction in the expecta- 
tion of enabling someone (himself, his children, mankind, etc.) to 
enjoy greater satisfactions at some future time."37 The willingness to 
invest governs how long a period of production of a good3' an indi- - 
vidual will accept. 

At the other end of the class-cultural scale is the lower class indi- 
vidual, who has been described previously. The radical improvidence 
of the lower class individual, described by Banfield, seems to consist 
both of a short period of provision, and an unwillingness to invest 
(i.e., to  accept) a long period of production for a good?9 

Thus far we have observed that Banfield deals with a "more or 
leu" problem: For how far into the future does one provide? For a 
given future good (which may even be for "the community, nation, 
or mankind"), how much of a present satisfaction will an individual 
sacrifice? On the other hand, Mises dealt with the fact that all action 
is future-oriented, but seemingly not with Banfield's problem. Time 
preference refers to the general preference, other things equal, for 
satisfaction sooner rather than later.40 But there are degrees of this 
t i e  preference. 

36. Words like "provident" and "improvident" have pejorative connotations. 
Yet they can also be used merely to indicate relative positions on a scale of  pro. 
vision for the future. It  is in this latter sense that economists usually employ 
such terms, and such is my sense. At the conference it was asserted that when 
Banfield uses such ~hrases as "radically improvident" to describe lower elm 
behavior, he is expressing his (undefended) values. Whether this is true or not, it 
would be beyond &he scope of this paper to deal with such usage. Suffice to say, 
such usage need not express approval or disapproval. I am not using the words 
to do so, and neither Bsnfield's nor my arguments depend on their value-laden 
connotations. 

36. Banfield, p. 57. 
37. Ibid. 
38. "Good" here is being used in the most general sense of economics, 

refer to anything that is the object of a desire and that consequently yields satls- 
factinn. --...- ~.. 

39. Ibid., pp. 61-62. 
40. Mimes, p. 483. "Satisfaction of  a want in the nearer future is, other things 
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The existence of time preference is demonstrated by the fact th 
men consume at  all: "If he were not to  prefer satisfaction in a nearer 
period of the future to  that in a remoter period, he would never con- 

$ sume and so satisfy wants. He would always accumulate, he would 
never consume and enjoy. He would not consume today, but he 1 would not consume tomorrow, either, as the morrow would confront 
him with the same alternati~e."~' 

An individual typically does not consume all his resources. The- 
extent to which an individual is willing to  defer present satisfaction 
for future good is a measure of the degree of that individual's time 
preference. The greater his time preference-that is, the greater the 
desire for present relative to future satisfaction-the shorter will be 
the period of production used, and generally, the shorter wiU be the 
period of provision. The higher an individual's time preference, the 
more that individual is like Banfield's lower c l ~ s  individuals. And 
conversely, the lower his preference for present relative to futire sat- 
isfaction, the more this individual resembles Banfield's upper class 
individual. 

The higher one's time preference, the less he values future satisfac- 
tion, and consequently, the less he is willing to sacrifice for it. In 
other words, the higher an individual's time preference, the greater is 
his discounting of future events. The greater an individual's discount- 
ing of future events, the less do events removed in time impinge on 
him. In economic terms, such as individual places a lower present 
value on these future events. Banfield's lower class individuals are 
those who heavily discount the future, and who act accordingly. His 
upper class individuals discount the future less hernrily, and also act 
accordin~lv. 

 either-  an field nor Mises need commit themselves to  any partic- 
ular psychological theory of what causes individuals to  have a high 
or,low time preference. In particular, Banfield eschews taking a posi- 
tion on the psychological question when he expresses neutrality on 
the "social heredity" and "social machinery" explanations of be- 
havi~r ."~ 

Banfield has produced an imaginative and fruitful taxonomy that 
implicitly makes use of the praxeological category of time preference. 
He has constructed ideal types of lower, working, middle and upper 

being equal, preferred t o  that in the farther distant future. Present goods are 
more valuable than future goods." 

41. Ibid., p. 484. 
i 42. Banfield, p. 56. "The time-horizon theory does not prejudge this q u a -  
j tion. It merely asserts that the traits constituting a culture or life style are best 
?understood as resulting from a greater or  less ability (or desire) to provide for 
.,the future." See also Mises, pp. 486-87. 
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class behavior, applying his analysis t o  a wide range of problems, 
including urban c1ime.4~ Precisely because he deals with ideal types, 
Banfield is innocent of the charge of having engaged in hyperbole.44 
Whiie he has scarcely demonstrated conclusively the empirical impor- 
tance of these ideal types-chiefly because of the near impossibility 
of ascertaining the numbers in each class-this is scarcely of great 
moment for our understanding of the tendencies produced by ex- 
treme present orientation. Moreover, he is correct in his observation 
that the patterning of traits is a widely observed phenomenon. If this 
patterning is not explained by orientation toward the future, it must 
be explained some other ~ a y . 4 ~  Finally, as argued above, Banfield's 
positive analysis i* well grounded in economic thepw. Before consid- 
ering his normative recommendations, I must turn to Banfield's place 
in the economics of crime l i t e r a t ~ r e . ~ ~  

BANFIELD AND THE ECONOMICS 
OF CRIME 

Economists generally avoid appeals to differences in tastes in their 
analysis of human behavior and focus instead on the incentives facing 

43. Banfield, p. 54 (footnote reference omitted): "It must be understood 
that the perfectly present- and future-oriented individuals are ideal types or con- 
structs; the time horizon theory is intended as an analytical tool, not as a precise 
description of  social reality." On ideal types and praxeological categories, see 
~ i s e s , - ~ p .  59-64, 251-56. 

44. Banfield, p. 158. Save perhaps when he states that the "lower class 
child's conceptual universe lacks the dimension of time; in such a universe 
nennlc rarelv trv to  chance things." - - r.. . - - . . . . - < " 

45. Ibid., pp. 56-57. It is worth noting in psdsing that Mises hinted at an a p  
ulication of time preference analysis to some of the areas that Banfield addresses. 
gee Mises, pp. 15-17. 

46. Recent examples of this literature are: M.K. Block and J.M. Heineke, "A 
Labor Theoretic Analysis of the Criminal Choice," American Economic Review 
65 (June 1975): 314-25; Erlich, "Participation in Illegitimate Activities"; id;: 
"The Deterrent Effect of Capital Punishment: A Question of  Life and Death, 
American Economic Review 65 (June 1915): 391-417; Richard B. MeKenme 
and Gordon Tullock, The New World of Economies (Homewood, Illinois: ~ ichard  
D. Irwin, 1975); Llad Phillips, Harold L.Votey, Jr., and Darold Maxwell, ‘‘Crime, 
Youth, and the Labor Market," Journol of Political Economy 80 (May-June 
1972): 491-504; Thomas F. Pogue, "Effects of Police Expenditures on Crime 
Rates: Some Evidence," Public Finance Quarterly 3 (January 1975): 14-45; 
David Lawrence Sjoquist, "Property Crime and Economic Behavior: +Some 
Empirical Results." American Economic Reuiem 63 (June 1973):439-46: an!, 
Ann Dryden Witte, "Testing the Economic Model of  Crime on Individua! Data 
(Chapel Hill, North Carolina: Photocopy, 1976). Further bibliography 16 avalI- 
able in each of these. Even Wertbeimer adapts this line of reasoning in par@. See 
Alan Wertheimer, "Deterrence and Retribution," Ethics 86 (April 1976): 18'- 
99. The classic article in this literature, which dictated the form of much sub 
sequent research, is Gamy S. Beeker, "Crime and Punishment: An EconomC 
Approach," Journal of Political Economy 78 (March-April 1968): 169-2'". 
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decisionmakers. This professional precept comes very close to being 
a methodological ~ l e . ~ "  Economists adopt this procedure for several 
reasons. Two considerations perhaps dominate. Tastes demonstrably 
vary among people. Knowledge of this fact is one of the common 
experiences that we all share atid upon which b e  can dmw in our 
social analysis. Since they vary so much, differences in tastes could 
conceivably always be an important factor in explaining individual 
behavior, especially "abnormal" (e.g., criminal) behavior. But an ex- 
planation that can explain (nearly) everything is of limited scientific 
usefulness. At the very least, then, economists would fall back on 
explanations couched in terms of taste differences only as a last 
resort. 

Also relevant is the positivist nature of modem economics. Econo- 
mists place great emphasis on the ability to predict behavior on the 
basis of models constructed with relatively few variables, which 
involve stable relat~onships between the independent and dependent 
variables. The variables w t h  which economists deal must necessarily 
be objective and quantifiable; taste variables are neither.48 Conse- 
quently, economists concentrate on constraint variables, m these 
are believed typically to be both objective and q~antifiable.4~ The 
desires for scientific explanation and prediction reinforce each other 
in economic research.50 

But see also Gordon Tullock, "The Welfare Costs of Tariffs, Monopolier and 
Theft," Weatern Economic Journol 6 (1967): 224-32. 

47. The strongest recent statement of this rule is made in George J. Stigler 
and Gary S. Becker, "De Gustibus Nan Esf Disputondum, "American Economic 

ion in nlegitimate Activities," p. 537. Erlich's approach 
e is typical of what I am describing: "Since psychic 
ted for explicitly in an empirical investigation, it will 
ations . . . by separating quantifiable from nonquan- 

49. Economists thus focus on cost differences rather than taste differences. 
Costs are believed t o  be objective and quantifiable. While this is widely believed 

not true. Costs reflect tastes tather than objective or 
. See James M. Buchanan, Cost and Choice (Chicago: 

Publishing Co., 1969); Gerald P. O'Driseoll, Jr., "The Problem of 
st" (Ames, Iowa: Photocopy, 1976); also see the discusion in the text 

n a much more narrowly focused argument, B l ~ c k  and Heineke offer a 
of the treatment of costs entirely in monetary term. See Block and 

ological, reason might well be adduced for economists' 
n. The nonspecialist will tend to attribute seemingly 

c behavior to individuals' unique preferences. The ability 
in taste requires no specialized knowledge. The ability to 
nstraints, and to analyze their effects on behavior does 
ledge. Consequently, to write and speak in terms df eon- 

ather than in terms of tastes serves to identify economists as competent 
Oners of their profession to other economists. 

- 
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For these two major reasons, and perhaps others, economists avoid mal penon a punishment appears smaller the farmer off in the future it . , 

explanations that appeal to the criminal type. Banfield evidently lies. With the radically present-oriented, the distortion of perspective is 
adopts an economic approach t o  crime by doing likewise. The Un- much greater: a punishment that is far enough to appear small to a nor. 
heavenly c i t y  Revisited would thus belong in the mainstream Of the ma' Person appears tiny, or is quite invisible, to a pMent.oriented one. H~~ 
literature on the economics of crime. But the relationship between calculus of benefits and costs is defective, sine hene,==b are in the present 
this book and the economic research on crime is more superficial where. he can see them while costs are in the future where he cannot, 
than real, F~~ Banfield has presented us with a theory of the criminal cordingly, even if he knows the probability of his being caught is high and 

type: the lower class slum dweller.5' This individual lives in an envi- that the penalty for the crime is severe, he may commit it anyway; no 
matter how severe, a penalty that lies weeks or months away not a part ronment that presents him with numerous and daily oppo*unities of reality for him." 

for crime, M ~ ~ ~ ~ ~ ~ ~ ,  Banfield tens us, in opposition t o  the prevailing 
view on the subject, the lower class slum dweller lives there because Two Points must be noted. First, if Banfield is correct about: the 
he prefers to do Lower class individuals do not want middle class importance of time preference in understanding behavior, life: ''The dangers and seductions . . . of the lower class world are life then his analysis helps to rationalize the other wise anomalous find. 
itself,~sz ~i~~~ their high time preference, their episodic existence, in@ of researchers on the deterrence of punishment, ~h~~ far the ten- 
and other baits that render them relatively unfit for the performance dency has been t o  suggest that changes in the probability or severity of legitimate jobs, lower class individuals have an inherent predisposi- 

. of punishment have differential effects on different types of crime.s6 
tion or "taste" for criminal life. Banfield's analysis .wzzests that there are different types of crimi- we now see why economists have generally avoided reference to rials, and that the differences in class, or present orientation, of dif. 
the time preference of criminals versus that of noncriminals. To have ferent types of criminals may be the key factor in the effectiveness 
emphasized any such differences would have gone against the fiction of Punishment. And, in particular, the archetypal type-the 
adopted by that tastes are the same for all individuals and 

s urban slum dweller-will be little affected by the threat that individuals merely face different constraints or opportunity 
eat in the relatively distant future, even if there is a high 

sets.53 
On the other hand, Banfield's analysis makes differences in time probability of being caught and punished-which demonstrably there 

is not for almost all crimes.57 It cannot simply be that the 
preference to the social analysis of criminal behavior, because lower class will nonetheless respond to marginal changes in the prob. class is of central importance in understandig criminal behavior The and severity of p u n i ~ h m e n t ; ~ ~  the relevant punishment may 
radically present-oriented individual is more disposed toward a life the future as t o  be beyond the period of provision of the crime than are those with a lower time preference.54 This disposition lower class individual. Or the punishment may be so fa that affects his calculation of the costs and benefits of crime. In partic- marginal changes, calculated at the lower class individual's high rate 
,,lar, the present orientation of lower class individuals makes them of t i e  discount, may go unnoticed. This is particularly he for 
less influenced by the prospect of even severe punishment. crimes that already have severe p u n i ~ h m e n t . ~ ~  poor and conflicting 

~h~ threat of even vely stiff penalties would not have a deterrent effect results in economic studies of crime may very reflect 
upon radically present.oriented individuals. It is likely that even to a nor- 

d, PP. 63, 201. It is true, of course, that the relatively distant 
51. The reader is reminded that "lower clars" does not refer to people heavily discounted, or evaluated as less important, by all individ. 

modest means, or to race or ethnicgroup; the term refers peopl* 
e present or relatively near future.  TI,^^ follows from the theory 

of all these groups who possess certain attitudes and tastes. e. The reader should remember that for ~ ~ ~ f j ~ l d  unormalW is 
52, ~ ~ , , f i ~ l d ,  p. 2.38. B U ~  thii i not true of slum dwellers who belong to . It refers to a claps culture that is other than lower Ban. 

other than ~ ~ f i ~ ~ # ~  lower class. And he suggests that it may not even be t  that this definition is not arbitrary, but that it corresponds to our 
of lower class M ~ ~ ~ ~ ~ ~ ~ ,  other factors beyond the control Of the lo "eption Of what is acceptable and what is pathological behavior, 

.,lass individual could be responsible for their "taste" for slu articipation in Illegitimate &tivities," pp. 532, ~ 4 ~ ;  and Witte, 
This latter is an open question. 

53. stigler and ~~~k~~ have elevated this fiction to the status Of a vi field, pp. leg-203. 
axiom in economics. 68. Erlich, "Participation in Illegitimate ~ ~ t i ~ i t i ~ ~ , * ?  p. s22. 

54, ~j,i= isat least true of the typeof crime that Banfield considers.See 69. Banfield, pp. 109-200. 
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this problem that Banfield has brought to our attention. This would 
be especially likely if certain types of crime attract lower class indi- 
viduals' participation, while other types of crime do not. 

Second, positivist economists to the contrary notwithstanding, 
it is impassible to explain very much even in economics without 

ourse to tastes and other subjective categories. When two mem- 
bers of the same income class, apparently facing the same oppor- 
tunities, etc., engage in mutually beneficial trade, one is virtually 
compelled to appeal to  differences in preferences to explain this ex- 
c ange. If one such individual borrows and another lends a sum of C 
money, surely this reflects differences in their time  preference^.^' It 
is simply a fact of l i e  that some true hypotheses in economics are 
not verifiable in fact, though they may be in principle.6' 

It might also be noted in passing that it is increasingly accepted in 
economics that what is a constraint-part of the given data-in one 
situation is an object of choice in another context. I t  is not unreason- 
able to argue that we choose many of those conditions-indeed, a 
large part of our environment-that appear later both to us and to 
outside observers as binding constraints that influence all future deci- 
sions. Certain tendencies in human capital theory, for example, treat 
virtually all lifetime situations as having been rationally chosen, 
though these later appear as constraints in subsequent decisions. To 
focus attention only on the constraints facing an individual at  a given 
moment, without noting that these selfsame constraints are the out- 
come of past choices (which reflect tastes) does seem out of step 
with this other tendency.62 

The practical relevance of these considerations enters when one 
considers various policies toward social problems. If the way of life 
of the lower class has little to do with their money incomes, then 
attempting to alleviate lower class living conditions by means of sup- 
plementing earned incomes may very well be a futile gesture.63 Like- 

60. The reader may find it odd that the author is devoting so much effort to 
demonstrating the "obvious," vir., that differant people have different tastes. 
The author shares the reader's frustration, for it makes little sense i o  him that 
scholars would ever have let themselves he boxed into the intellectual corner in 
which they felt compelled to deny what is obvious. 

61. F.A. Hayek, Full Employment at ony Price? (London: Institute of ECO- 
nomic Affairs, 1975). pp. 30-32. 

62. 1 find it especially ironic that Gary Becker, a leading theorist of human 
capital, should be arguing forcefully for treating people as if they had the same 
tastes, and that they do not change over time. 

63. Banfield, p. 143: ". . . The capacity of the radically improvident to waste 
money is almost unlimited." In this regard, it seems to be one of the great in- 
sights of Victorian social reformers that there are "undeseming poor." To have 
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wise, if one believes that crime is largely the result of constraints on 
those who become criminals (e.g., poverty), where these constraints 
are largely beyond the individuals' control, then one will be inclined 
to recommend policies considerably at  variance with those that one 
would select if one saw the problem as reflecting pathological atti- 
tudes on the part of the criminal.'j4 Thus conclusions such as the fol- 
lowing make sense or not in a utilitarian framework (a framework , 
that will be dhallenged in the final section) depending on one's atti- 
tude toward the causes of criminal behavior: "With respect to  public 
policy, the findings of this study support a tentative conclusion that 
criminal activity may be better controlled by reducing poverty and 
racial discrimination than by increasing police spending and employ- 
ment and the severity of capital punishmet~t."~' In short, then, it is 
being argued that contrary to what he says about his work, Banfield 
has produced a theory of the criminal type: the lower class slum 
dweller. He certainly has not overlooked the role of "inducement" 
to  crime. Here his approach is similar to  that o f  most economists of 
crime. But in emphasizing the factor of time preference, he has gone 
beyond the iiterature on the economics of crime.66 He takes account 
of the basic factors that they consider, whlle at the same tune em- 
phasizing a factor that they have overlooked. Yet his results cast 
doubt on the relevance of the standard models of rational calcula- 
tion. For they suggest that the actions of a substantial portion of the 

wasted the comparatively meager surplus of the middle class on Eliza Doolittle's 
father would have left the deserving poor unassisted. This line of reasoning leaves 
open the question of whether there are historical reasons explaining why certain 
groups may possess the attitudes that they do, and which make them lower class 
in Banfield's sense. For s well argued account of such reasons, see Thomas 
Sowell, Race and Economics (New York: David McKay Co., 1975). 

64. Once one realizes that attitudes change only very slowly, there is little 
practical dlfferenee whether the "social machinery" or "social heredity" expla- 
nation is correct. There is little we can do t o  change attitudes. Changing the 
material circumstances of the lower claps would then do nothing toward altering 
their present inclination to crime. See Banfield, p. 238. Moreover, even if we 
adopt a "long run view" and seek to influence the attitudes of not the present, 
but future generations, income grants to alleviate poverty may be sewdefeating. 
See Sowell. o. 238. . . 

65. Pogue, p. 40. It should be noted that another study found there to be 
significant marginal net returns from law enforcement. See Eriich, "Participation 
in Illegitimate Activities." oo. 556-59 . .A ~ - -  

66. Banfield, p. 181. Banfield's own views on the existence of criminal types 
are not completely clear. He states: "Criminologists generally agree that there is 
no such thing as a 'criminal type'; presumably they mean that people decide 
whether or not to d o  illegal things in essentially the same way that they decide 
whether or not to do other things." But he also asserts that "there are individ- 
uals whose propensity to crime is so high that no  set of incentives that is feasible 
to offer to the whole population would influence their behavior (p. ZOI)." 
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criminal class may not fruitfully be analyzed in such terms. Eco- social ~ t i l i t y . ~ '  Moreover, as Professor Alan Wertheimer has r e  
nomic analysis of crime should consider Banfield's work more than cently argued: . . . . 

has heretofore been the case.67 

THE JUSTICE OF ALTERNATIVE POLICIES 

Surely in one respect, Banfield's Unheauenly City Revisited shares a 
common conceptual framework with most other scholarly work on 
crime. For his is a utilitarian analysis of crime and punishment. The 
utilitarian adopts the following procedure. He must f i s t  have a clear 
conception of the nonmoral good (e.g., material possessions). Right 
action is then defined as that which maximizes the nonmoral good. 
In other words, the rightness of an action depends on its conse- 
quences; and these consequences are the only relevant consideration 
in deciding whether an action is momlly right or not. 

It would be beyond the scope of this paper and the ability of this 
writer to give a detailed criticism of utilitarianism as a moral prin- 
ciple. What is relevant, however, is to note that utilitarianism is a 
very special and controversial moral theory that cannot simply be 
accepted without justification. Yet this is precisely what most writers 
on the economics of crime seem willing to do.68 Moreover, the bur- 
den of the argument is really on utilitarians in a very important sense. 
While utitarians cannot consistently consider anything but the con- 
sequences of an action, all other, nonconsequentialist, moral theories 
may take into account other considerations as well as the conse- 
quencesof an action.69 Suffice it to say, utilitarianism is under attack 
on many fronts, and, in moral philosophy, nowhere more effectively 
than in John Rawls' Theory of Ju~t ice . '~  Specifically, in the area 
of crime and punishment. utilitarianism is incapable of explaining 
why the innocent should not be punished if so doing would yield a 

67. McKenzie and Tullock do consider the existence of "irrational" crimin*. 
They argue that on an aggregative basis, marginal analysis of criminal behavior as 
a rational activity would still work. See McKenzie and Tullock, pp. 133-36. 
They also mention the factor of time discounting in explaining one particular 
technical issue in the standard literature (p. 152). 

68. See Banfield, pp. 206-10. 
69. It must be repeated that nonconsequentialist theories of ethics are not 

generally committed to ignoring the consequences of an action, hut merely to 
not basing their judgments solely on the consequences. Utilitarianism, however, 
is severely limited to consideration of  the consequences only. On the subject of 
utilitarianism and morality, as well as the wider subject of deontological versus 
teleological theories of morality, see William K. Frankena, Ethics (~nglewood 
Cliffs, N.J.: Prentice-Hall, 1963), pp. 11-46 (especially, pp. 13-16). 

70. John Rawls, Theory of Justice (Cambridge, Massachusetts: Harvard Ulli- 
versity Preas, Belknap Press, 1971). 

If human behavior were such that punishments would have absolutely no 
deterrent effect whatever, it would be pointless, from a utilitarian perspec- 
tive, to establish a system of punishments. If, for exampie, punishing those 
who shoplift had and could have no effect whatever on the amount of 
shoplifting, then such punishments would necessarily yield a net disutility 
-they would inflict pain and suffering on those punished, the society 
would bear the cost of  detection, prosecution, and punishment, and there 
would be no compensating gain. I am not, of course, arguing that i t  would 
be pointless to punish an individual lawbreaker when doing so would have 
no deterrent effect, but that a system of laws and punishment known to 

, have no deterrent effect could not be justified on grounds of utility." 

Wertheimer has pointed out the utilitarian's dilemma. Once the 
deterrence effect is demonstrated to be weak or nonexistent, i t  is 
impossible to defend punishment except by invoking considerations 
other than the consequences of punishing the criminal. Wertheimer 
also cites Nozick in briefly raising a particularly thorny problem for 
the utilitarian moral and legal philosopher. In attempting to calcu- 
late net social utility, one surely must justify giving equal weight 
to (or even including) the suffering of the criminal who is being 

nished and the suffering of the victim.73 It is simply not obvious 
at the disutility of the transgressor should be given equal weight 
considering the justice of punishment. 
Banfield has questioned the deterrence effects of punishment for 
least one class of criminals, and he shares the utilitarian's dilemma. 

e can only suggest a series of policies for dealing with crime that 
almost everyone would reject as inconsistent with a free ~oc ie ty . '~  
For a consistent utilitarian, however, there are no moral grounds for 
rejecting these proposals. Having a free society might not yield "net 
social Nor, as Banfield has demonstrated, can any propo- 

71. Wertheimer, pp. 181-82. 
72. Ibid., p. 182. The hold of utilitarianism can be seen in the case of 

McKenzie and Tuliock, p. 148. They note of those who deny the deterrence 
effects of punishment: "Indeed, we have never been able to understand how 
People who believe in the conventional wisdom favor imprisonment at all." I t  
?ever seemed to occur t o  them that there are other than utilihian theories of 
Justice. 

73. Wertheimer, p. 197. 
: 74. Banfieid, pp. 208-10. 
75. Wertheimer, p. 181. A fuller treatment of these issues would necessitate 

guishing between what Wertheimer calls "legislative utilitarianism'' and 
cement utilitarianism." Also, one should distinguish between act and rule 
ianism. Wertheimer's is a defense of enforcement retrihutivism from a 

ian standpoint. 
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nent of punishment who is a nonxetributivist consistently oppose lems> it can scarcely claim the attention of serious leg, and moral 
phi10s0~hers.79 I t  is regrettable that in an otherwise brilliant and preventive detention, and a whole host of other antilibertarian mea- 

SUreS.76 ~~t who sees "Justice as Fairness" must Oppose wed book, Profess01 Banfield has fallen prey to utilitsr- 

these measures. yet in proposing (albeit tentatively and reluctantly) 
ian shibboleths. 

these ou~ageous ways of dealing with crime, Banfield is more consis- 
tent than his .fellow utilitarian social theorists, whose policies do not 
always belong to the same system of thought as do their theories. My pupdse has been $0 examine the relation of ~ ~ f i ~ l d , ~  treatment 

It is time that scholars reconsider their inclination to utilitarianism 
Of the t i e  horizon to the economic theory of tirne preference, The 

in and political theory. There aie other considerations in moral work of Ludwig van Mises, who developed the theory of tirne prefer- 
reasoning beside the consequences of an action. Even more to the more than any other economist, provides a Finn point, utilitarian reasoning is deficient in respects that even a non- theoretical 

for Banfield's analysis, ~t is perhaps ironic philosopher can criticize. The concept of socia utility is literally that in this sense Banfield's approach takes more account of an nonesensical. I,, one of the seminal works in economics of this cen- important of economic theory than does any of the standard tury, ~ i ~ ~ ~ l  ~ ~ b b i n s  demonstrated that interpersonal comParisons economic literature on crime. Where this literature B ~ ~ ~ ~ ~ ~ , ~  of utility are impossible.77 There simply are not conceivable units in approach are in OP~osition, I have come dow,, tentatively on Ban- which to carry out such comparisons. Utility is not cardinal but side. MY chief criticism of his approach is that shares the ordinal, and the *reference rankings of individuals cannot be 
omit Even 

pared. 
The ccsocid cost,> analysis that must be undertaken in the utilitar- ositive economics implic- 

S. Briefly noting the 
ian calculus is on equally shaky grounds. Economic cost is foregone 

1 philosophy, I pointed utility. ~h~ only relevant cost is choice-influencing cost. Therefore* 
cost is the foregone utility affecting each individual decisionmaker. One can conclude, then, that shorn of certain of its 
These are subjective evaluations of displaced alternatives-alter- presuppositions, the Unheaueniy city ~ ~ ~ i ~ i t ~ d  is one of the most natives not taken, and, hence, not observable or measurable. Thus important 

books recently written on a complex subject. ~h~~~~ he costs are not something that can be added up to obtain an 
or social, cost. par such a figure would bear no relation to any had no acquaintance with the major work on the theory 

Of time preference that I cited,80 Professor ~ ~ f i ~ l d , ~  analysis in no 
nitude that influenced the separate choices of individuals. And the 

gained and foregone (i.e., the costs) by each individual are 

not comparable.78 ,.iters on the economics of  it^ apart from the more philosophic arguments sg work is nonetheless suf. 
tarianism relies on procedures that have no scientific basis. 
toward based on utilitarian moral philosophy is at best 
the firm support that its adherents apparently believe it has. 
the economics of crime literature takes more account of these 

76. Banfield, P. 209. 
77, ~ i ~ ~ ~ l  uobbins, ~ ~ t u r e  and Significance O f  the E C ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  

znd ed. (London: Macmillan 8. Go., 1935). 
78. ~h~ denial of the existence of social cost is a far mole controv 

osjtion than the one denying interpersonal comparisons of 
the former follows from the latter and from certain other c?nsld 
methodological individualism. Nonetheless, while many emno 
to ignore ~ ~ b b i ~ '  brilliant argument against interpersonal 
ity, a surprisingly lvge number have simply never been acqu 

parallel social cost. On the Latter, see the 
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versity Press, Belknap Press, 1971. for the analysis of crime, it will be our task to investigate. Further- 
more, the methodological roots of this position pose a number of 

problems many of which, it should he noted, me not 
Peculiar to  Banfield's work hut, rather, represent very widespread 

encies in the social sciences. 
ere are two quite different notions of "present-orientedness" 

tween which Banfield fails to distinguish. The first is 
entedness" as an explicandum, or what we shall c d  relatively 

* I  am indebted to the Scaife Foundation for financial support of my re. 
'7 Profesor L.M. Lachmsnn of New York University for 

Of the ideas in Section 111, and to Professor I.M. ~i~~~~~ of pqew york 
versitY for a number of helpful comments. I also wish to thank M ~ .  ~ i ~ h ~ ~ l  
lrer of Brown University for encouragement. 

E d ~ a . d  C .  Banfield, The Unheouenly City Revisited ( B O S ~ O ~ :  &lantic- 
Brown, 1974). p. 183. 

163 



.... . , . _ v . ~ . , .  .' :: ,". .. , 

164 The concept of the Criminal: An ~ n a l y s i s  

present-oriented behavior. It is the task of theory to explain this 
phenomenon. The second sense is "present-orientedness" as an ex- 
plicans, i.e., the subjective state that explains the existence of certain 
behavior. This notion we shall refer to as high time preferences or a 
high internal rate of discount (schedule). Concern with only relatively 
present-oriented behavior rather than high t i e  preferences leaves 
the former inexplicable by any sort of "time orientation." To be 
sure, we are not contending that time preferences exist in a kind of 
disembodied world apart from real action or behavior. On the con- 
trary, &fferences in time preferences are imputed to an individual 
or group of individuals on the basis of action under certain ceteris 
paribus conditions. Unless these conditions are precisely specified, 
confounding of the two senses of present-orientedness is the likely 
result. 

In the purely behavioristic sense, present-orientation is obviously 
a matter of degree: the existence of some present orientation is a 
necessary prerequisite for the emergence of any human action at 
all.' To put it another way, the existence of human action entails 
some "preference" for the present or else every action would always 
be postponed to some never-arriving future. Note that we have not 
used the words "consumption" or "savings" here. This is because 
we are interpreting "action" in its broadest possible sense, including 
behavior directed toward the attainment of the present desire to 
ensure future consumption. However, certain human physiological 
requirements makeit impossible that we shall ever obserfe an optimal 
zero present consumption level. Hence, the relative character of 
present-oriented behavior reflects itself in the varying degrees of pro- 
vision for consumption today versus consumption tomorrow. 

Referring to what is obviously the preference or explicans sense of 
present-orientedness, Banfield says of the lower class or high time 
preference individual that "His calculusof benefits and costs is defec- 
tive . . ."3 [emphasis added]. The sense in which a decisionmaking 
calculus can be "defective" is not clearly spelled out. Surely, if there 
were some aspect of an individual's decision framework that brought 
about a systematic frustration of his own ends then we might, in a 
wertfrei manner, talk of a "defective" calculus. However, no claim 
that high t i e  preferences systematically thwart the actor's own goals 
can possibly be sustained. Time preferences constitute an integral 
part of those goals, e.g., a pint of strawberries today is preferred 
(under certain conditions) to two pints of strawberries tomorrow. 

2. Ludwig von Mises, Humon ~ d i o n ,  3rd. ed. (Chicago: Hellry RegnerY 
Company, 1966). p. 484. 

3. Banfield, p. 201. 
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Hence, if high time preferences cannot be inappropriate from the , ,. 
point of view of the individual's purposes, the appelation "defective" 
must be viewed from some other vantage point. If it is true, as Ban- 
field claims, that this "defective" calculus results in criminal behavior, 
then might we not be justified in saying that high time preferences 
are in some sense " i r ra t i~nal"~ from society's point of view? This 
formulation is, of course, naked holism.' Society can have no view- 
point apart from its individual members, and "rationality"is a term 
that has meaning only in the context of an individual's means-ends 

' framework. To be sure, some or even most individuals will disapprove 
of the resultant criminal behavior. Yet people disapprove of many 
things. Shall we then call any decisionmaking framework that results 
in (majority) disapproved behavior "defective"? Clearly, the issue 
cannot be resolved on the basis of time preferences alone, for it is the 
behavioral consequence that is of paramount importance. 

In this regard, we are told that a radically present-oriented culture 
or lifestyle is not "norm$" or is "pathological."6 This "seems fully 

.: warranted both because of the relatively high incidence of mental 
i illness in the lower class and also because human nature seems loath 

to accept a style of life that is so radically present-~riented."~ The 
second point is devoid of literal meaning and, unfortunately, I am 
unable to find any coherent meaning in it at all. Therefore, only the 
first point shall be discussed. Here, Banfield fails to make an impor- 
tant distinction. 

Even if psychopathological individuals engage in more present- 
oriented behavior than the rest of us, it does not follow that all or 
even a significant number of highly present-oriented people are 
psychopaths. Indeed, Banfield presents no evidence that any sub- 
stantial proportion of highly present-oriented (explicandum sense) 
people are, by any generally accepted psychological standards, "path- 
ological." Hence, the invocation of "mental illness" may be of no 
usefulness as an explanation. Of course, one may claim that "radical" 
present-oriented behavior is itself a sufficient condition for psy- 
chopathology. Then, however, the issue is reduced to a tautology. 
Finally, it may be claimed that the term "pathological" actually 
refers to sociopsychopathological behavior. This usage is, however, to 

4. See the transformation of  the term "irrational" into the quasi-medical 
"~s~chopathological" below. While the former appears to be a matter of judg- 
ment, the latter seems to be a statement o f  fact. 

5. F.A. Hayek, The Counterrevolution of Science (New York: Free Press, 
955), ch. VI; and Karl R. Popper, The Poverty ofHistoricism (New York: Harp- ' Torchbooks, 1964 (Reprint o f  1957 edition)), pp. 17-19. 

6. Banfield, p. 63. 
7. Ibid. (emphasis added). 
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be criticized on two grounds: (1) it is strictly improper to use the 
, . ther assume that there are two individuals, both of whom would 

.tern f'pathologicay' in a sense other than one referring to  an in&- - receive the same Payoff from the commission of a given criminal act 
vidualSs homeostatic system; and (2) the term " ~ s ~ c h o ~ a t h o l o g i c a ~  (say, $1,000). On the one hand, individual A has high opportunity 
is an example of ~n unhelpful analogy run wild-in what sense does costs of time, and imprisonment would cost him in terms of foregone 
it mean other than "defective," and in what sense does the income $1,040 one year from now. On the other hand, individual B 
latter mean anything but "disapproved"? has lower o ~ ~ o r t u n i t ~  costs of time and the cost of the act 

TO refer to some time preferences as "defective" and some kinds is £01' him only $1,020 one year from now. If both individuals &j- 
of behavior as "pathological" diverts our attention from the survival count the future by exactly the same rate-3 percent-individual A 
properties that implicit rules of behavior can have in given contexts.' will find ~0mmisSion of the crime too costly, while individual B 
Admittedly, this presupposes an equilibrium Or optimal adjustment leap at the opportunity. In this stylized example, we have explained 
of indviduals to their environments. If this were not the case, then criminal behavior without any recourse to differential degrees of 
the decision and behavior patterns need not have survival value. Nev- present-orientedness (or future discounting) and relied entirely on 
ertheless, there must surely be some presumption that long-enduring differential costs. Banfield's evidence does not, I believe, adequately 
characteristics of a culture or subculture have utility in promoting distinguish between these two (equally) plausible hypotheses, 
the survival of its members in a certain context. For example, in a Now, of cour~e, Professor O'Driscoll's point elsewhere in this ~ ~ 1 -  
society where, because of political instability (e.g., continual agres- ume becomes quite relevant. "Tastes," we are told, "demonstrably 
sion by a foreign power), the future is highly uncertain, extreme . Knowledge of this fact is one of the common 
present.oriented behavior can indeed be rational (i.e., appropriate to all share, and upon which we can draw in our 
the achievement of given individual ends). social Here, I'm afraid, we have a terminological diffi- 

until now we have concerned ourselves with what is, in a way, at demonstrably vary but, rather, it is choices 
merely a prelude to Banfield's application of the tie-orientedness s that so vary. Differences in tastes may or may 
theory. ~n his explanation of (much?) criminal behavior, Banfield not explain differences in choices. For example, two individuals may 
stresses the importance, as we have previously noted, of differential position and may face the same trade-off 
internal rates of discount. Some, or many, or most individuals who future consumption and yet one may save more 
commit crime do so because on average they discount the future than the other. In this case, we can say that their time preferences 
costs of their acts more heavily than do noncrirninal~.~ A major $8- Or tastes as b&ween Present and future consumption differ. ~ f ,  how- 
ficulty with this conjecture is that the evidence adduced to ~UPPO* ever, they faced different rates of trade-off, could we make the same 
it does not adequately distinguish between Banfield's view and an confidence? Not, to be sure, unless we recog- 
equally plausible alternative hypothesis. etween the terms "choices" and -tastes" even 

~~t us hypothesize that the main explanation for criminal behav- when choices are made in differing circumstances. This 1 s t  consider- 
ior lies in the differences in the rates of trade-off between present ation provides the reason why even Professor Rothbard's notion of 
and future consumption faced by different members of society. Fo* nces" will not be adequate to defend o'&is. 
example, assume that all of the costs of criminal behavior lie in the 
future (say, one year from now) and that the future is certain. Fur- alternative explanation for criminal behavior, it 

8, F.A. ~ ~ ~ ~ k ,  ,"Notes on the Evolution of Systems of Rules of Condpct9" 
might be argued (in Banfield's defense) that the reason individual B 

in studies inphjlosophy, Politics and Economic8 (Chicago: University Ch'cego has lower OPPortunit~ costs of time in legitimate activities is because 
Press, 1961), pp. 66-81. Of his high present-orientedness. Of course, now we have the 

9. more technical language, the effect of high time preference on prerent. 'Ontext of the analysis from a purely static to a dynamic one. the 
oriented behavior in general can be formulated in the following way. Let.1u latter context, the argument would run something like this: postulate a two period model where the money value of present consumption individ- 
is meBbUred on the horizontal axis and the money value of  the next Period" 
sumption along the vertical axis. Then, a person with high time preferences !Or' 3 (emphasis added). 
high tirne preference pattern) is one whose indifference curves are relat'v!lY 
.teep. ~i~~~ the same irterest rate and wealth constraint, an'individual w'th 'lgh 

Y N. Rothbmd, "Toward a Reconstruction of Utility and welfare 

tirne preferences consume more today than one with lower time preferenCa in On Freedom and Free Enterprise, ed. Mary sennholz (princeton: 
and, 1956X pp. 225-32. 
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ual B's legitimate opportunities next year are poor because last year 
his intense preference for present consumption made h i  unwilling 
to invest in the acquisition of skills that would have increased the 
market value of his time. Again, there is plausibility in this argument, 
but what evidence has Banfield presentedfor it that would enable us 
to  decide between this hypothesis and other (equally) plausible ones? 
To be more precise, how can we differentiate among differences in 
natural intellectual endowments, attitudes toward risk, legal con- 
straints, and social and racial discrimmation as alternative hypoth- 
eses? Banfield's evidence does not distinguish among them. 

I t  should be possible, at  least in principle, t o  determine whether 
certain groups are characterized by higher time preferences than 
average. If we control for the after tax rate of return on assets and 
the level of real wealth, we could attribute differences in the savings- 
consumption ratio to t i e  preferences.iz I t  is these differences that 
might be usefully viewed as a proxy for the height of the time pref- 
erence pattern. A priori it is not clear that significant differences 
would be found, nor if they are, how impottant they will be relative 
to other causes of crime. 

II 

Whatever the role of t i e  orientation in the explanation of criminal 
behavior, it has a clear place in the explanation of government activ- 
ities. To see this, consider f is t  the position of a private corporation. 
Owners of such a corporation can capture, through its stock, the 
present value of the firm, and hence have an incentive to  concern 
themselves with its long-run profit situation.I3 The appropriab'ility 
of present value by owners creates pressure on the firm to set up an 
incentive structure adequate to ensure efficient behavior on the part 
of both managers and the board of directors.I4 This does not mean 
that managers, for example, will perfectly reflect the wishes of the 
owners but, rather, that duch control will be optimal, subject to the 
costs of monitoring.15 Furthemore, maximization of the firm's pres- 

12. In practice the issue is more complicated than this because the formjn 
which real wealth is held may have an effect. Where human wealth cannot easdY 
be transformed into nonhuman wealth the ratio of the former to the latter will 
be of significance. 

13. Roland McKean and Jacquelene Browning, "Externalities from Govern- 
ment andNon-Profit Sectors,"Conodion Journalof Economics (November 1975): 
580. 

14. On these issues, see Henry Manne, "Mergers and the Market for CorPo- 
rate Control," Journol of Political Economy (April 1965). 

15. Armen A. Alchian and Harold Dernsetz, "Production, Information Costs, 
and Economic Organization," American Economic Review (December 1972): 
777-95. 
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ent value will be independent of the personal time preferences of the 
owners. This is because once they have maximized the present value 
of their income stream they can (within some limits) arrange their 
consumption pattern to suit their time preferences. Hence, "present- 
orientedness" on the part of some owners is not important. 

On the other hand, voters cannot capture or appropriate the pres- 
ent value of the state's action (or inaction). Therefore, unless their 
own future self-interest is affected, they are unlikely to worry (very 
much) about distant benefits or 10sses.'~ Moreover, high voter infor- 
mation costs and the necessity to  choose candidates on the basis 
of many issues at  once compound the problem. This is because legis- 
lators are therefore quite unlikely to capture the present value of 
their deeds in the form of voter approbation or disapprobation 
(except in special cases). The absence of appropriability of future 
benefits distorts the rate of trade-off between present and future 
goods in favor of the former. Therefore, a voter or legislator will 
exhibit greater present-oriented behavior in the political sphere than 
he would in the private sphere where there is more complete appro- 
priabiiity. Consequently, the greater present-orientation of the state 
is not the result of high time preference individuals being attracted to 
statecraft but, rather, to the distorted present-future trade-off that 
characterizes much of the political sphere. 

There are many ways in which the present-oriented behavior of 
the state manifests itself. We shall concern ourselves here with only 
two. In the first place, it is now well understoodi7 that government 
borrowing to finance deficits distorts the voluntary savings-consump- 
tion pattern established by the market. Issuance of bonds to finance 
the deficit will, of course, drive interest rates upward. At the new 
higher rates, some private investment will be "crowded out" by the 
new government demand for savings. This means that there will be a 
substitution of government consumption for the investment in real 
capital that would have occurred in the absence of the deficit. The 
higher current consumption level today implies a lower consumption 

': level tomorrow, and hence a change in the allocation of consump- 
:. tion over time established by the nongovernment sector. 

The second example of present-oriented behavior is somewhat 
j paradoxical. Let us suppose that the monetary authorities increase 
$ the quantity of base money and that the banks increase loans to 
2 businesses. The greater availability of loans will lower the market 
[ rate of interest below the natural rate (i.e., the rate at which real 

1; 16. McKean and Browning. n. 580. -. . 
17. Franco Modigliani, "Long-Run Implications of Alternative Fiscal Policies 

and the Burden of the National Debt," Economic Journal (December 1972): 
730-55. 
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~ v i n g s  equals real investment ex ante)." If this lower market rate 
is expected to endure, then there will he an increase in the relative 
profitability of investment projects with a longer time horizon. I t  
will appear as  if real savings have voluntarily increased and that 
people wish to engage in more time-consuming (and more productive) 
methods of production. Hence, i t  may seem as though there has been 
an all-around increase in the future orientation of the economic sys- 
tem. This way of looking at matters is, however, quite misleading. 
When the market rate of interest rises again some (though not all) 
of the longer investment projects will be abandoned due t o  a 
decrease in their relative The previous misallocation 

of resources is revealed, business losses ensue, and unemployment 
rises. The earlier future orientation of the production structure is, 
from the point of view considered here, really irrelevant. What the 
credit expansion has brought is a boom today (especially in the cap- 
ital goods industries) at the expense of a recession tomorrow. If it 
were possible to compel the state t o  bear the full burden of this 

in Power and Marhet: 

It is curious that almost all writers parrot the notion that private owners, 
possessing time preference, must take the "short v' 
ment officials can take the "long view" and a 
the "general welfare." The truth is exactly t e. The private indivi 
ual, secure in his property and in his capit 
view, for he wants to maintain the capital 
government official who must take and run, 
erty while he is still in command.20 

Though i t  may be conceded that the State through its officials has 
a clear incentive to act in a relatively present-oriented manner, one 
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might, in a defensive posture, claim that  these officials do  not, in 
fact, act in accordance with that incentive. They resist the tempta- 
tion, as it were, and promote our true interests. This, of course, is 
based on the artificiality of assuming that men in the private sphere 
act in accordance with self-interest but, once they are channeled into 
the so-called public sphere, they d o  not. There is growing evidence of 
many sorts that this is u n t r ~ e . ~ '  

There is an aspect of the Rothbard quote that  may give us pause. 
This is the reference t o  the State's officials as plundering and running. 
Ought we t o  interpret this language as permissible hyperbole? Does 
not the present-oriented behavior of the State consist of a kind of 
mere benign immediate concern? The answer to these questions 
depends very much on the moral views one holds. The State may do  
nothing illegal when i t  taxes (at  least t o  pay interest on government 
bonds) and consumes, but what, if any, is the relationship between 
the current high rates of taxation and theft? I am not referring t o  the 
question (important though i t  may he) of whether high taxes create 
an incentive for theft, but rather, I am asking whether they are 
morally equivalent to theft. The answer ought not-in an exploratory 
collection of papers such as this-be taken for granted or considered 
obvious. 

\ 

18. F.A. Hayek, Prieea and Production, 2nd ed. (New York: A.M. Kelly, 1967 
(Reprint of 1935 edition)), Lecture 111. 

19. F.A. Hayek, Profits, Interest and Inuestment (New York: A.M. Kelly, 
1975 (Reprint of 1939 edition)), pp. 3-82. 

20. Murray N. Rothbard, Power and Market (Menlo Park, California: Insti- 
tute for Humane Studies, 1970), p. 140. See also id., pp. 47-52. 

There are more things in heaven and earth, Horatio, 
Than are dreamt of in your philosophy. 

f#mlet, Act I, SC. V 

The view that some individuals commit crime because of their 
relatively high time preferences is a particular instance of a more gen- 
eral mode of analyzing criminal behavior that, in turn, stems from 
a n  even more fundamental perspective in the social sciences. This 
mode of analysis is what Spiro Latsis has recently called "situational 
d e t e r m i n i ~ m . " ~ ~  Human action, from this viewpoint, is a species of 
"highly constrained r ea~ t ion . " '~  Hypothesize an individual with 
stable tastes and a situation with some constraints as well as different 

21. See, for example, George J. Stigler, The Citizen and the Stote (Chicago: 
University of Chicago Press, 1975). 

22. Spiro J. Latsis, "Situational Determinism in Economics," British Journol 
for thePhilasophy of Science (1912):207-46 , - 

23. Spiro J. Latsis, "A Research Programme in Economics," in Method and 
Appraisal in Economics, ed. S.J. Latsis (Cambridge: Cambridge University Press, 
1976), p. 17 (emphasis added). 
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relative costs of alternate paths of behavior. Introduce, then, the 
"trivial animating lawHa4 of narrowly conceived rationality, and 
actions assume the character of mechanistic reactions to  shocks. 
Present-orientedness plus A, B, and C determine a set of reactions D. 
Explanation of human behavior takes on the character of mere com- 
putation or logical deduction. This was realized quite early in the 
development of contemporary economic theory by Pareto. Speaking 
of indifference curves (preference functions), Pareto said, "The indi- 
vidual can vanish now, provided that he leaves us this photograph of 
his tastes."25 If an individual's (or an ideal type of an individual's) 
tastes are given, then the objective situation (i.e., income and relative 
prices) determine his choices. There have been elaborations of this 
basic structure: the substitution of permanent income for current 
income as the relevant constraint, or the introduction of a time price 
as well as a money price, etc. Yet Pareto's essential insight as to  the 
mechanistic or logically deterministic character of equilibrium eco- 
nomics (and much'contemporary social science) remains accurate. 

Fritz Machlup, in a recent articlez6 on Latsis' work, has adopted 
a position that is important for us to consider. In effect Machlup 
claims that all well-constructed models yield perfectly determinate 
 result^.^' In general, "any model designed to present [exhibit] a 
causal connection between an independent variable and a dependent 
variable under given conditions. . . must display the dependent vari- 
able as a logical consequence of all the premises in the model."z8 
That this is a characteristic of the model and not necessarily of the 
real world is granted: ". . . the applicability of the model with its 
determinate conclusion is always open to question; it is never certain 
. . . ."29 Nevertheless, all of this tells us what we presumably have 
known all along, viz., that the full meaning of a model consists 
in its use. If the constructor of a mechanistic model claims that 
it essentially explains some specified instance of human behavior, 
then he is asserting the determinate character of (most of)  that 
behavior. Furthermore, it is indeed unfortunate that much model 
building is intimately connected with attempts to  make specific 
historico-temporal predictions, because this ignores the important 

24. Ibid., p. 21. 
25. Vilfredo Pareto. Monuel D'Economie Politique (New York: AMS Press, 

1969 (Reerint of 1909 edition)). D. 170. , - . .. . 
26. Fritz Machlup, "Situational Determinism in Eeonomics,"British Journal 

for the Philosophy of Science (1974):271-84. 
27. Ibid, p. 283. 
28. Ibid., p. 280 (emphasis added). 
29. Ibid. (originalpmphasis). 
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role of a more general form of explanation. To explain the principle 
of certain forms of human behavior may do no more than "predict" 
the overall pattern of, say, market response to a change in a given 
variable?-his may exclude certain types of response, but it leaves a 
variety of alternatives open as possible consequences of the given 
change. 

The relevance of the foregoing discussion to  our general concern 
with time preference and crime is this: if criminal behavior is deter- 
mined by high time preferences along with several other variables, 
then in what sense is criminal behavior voluntary? To put the issue 
another way, in which sense are criminals responsible for what they 
do if their behavior is determinate? Here it is important to  distin- 
guish between two types of variables that can be said to determine 
(criminal) behavior. They can be broadly classed into objective and 
subjective variables. It might be reasonably contended that deter- 
mination by subjective factors is not really determinism at all because 
these factors are, in effect, what constitutes the individual. Unfortu- 
nately, this view cannot be directly used to  salvage the notion of 
individual responsibility. Only the objective variables can be observed, 
and hence the subjective ones must be viewed through their objecti- 
fiable proxies. Therefore, it appears as if objective phenomena deter- 
mine (criminal) behavior. Indeed, many investigators may wish to 
omit any reference whatsoever to (directly) unobservable subjective 
factors in the name of Occam's razor. So we are back to our dilemma: 
whither individual responsibility in a world of puppets? 

One possible solution to this problem is to emphasize that men 
choose their ends, i.e., that tastes or preferences of all sorts are to be 
considered voluntary. Determinism, then, exists only with reference 
to the given framework of ends and means. In such a framework, the 
maximization of utility requires (necessitates) certain behavior. So 
the necessity here is of a conditional nature: if men seek to fulfill 
particular ends, given the availability of x, y, and z means, then they 
must do a, b, and c. However, men are free not to choose those par- 
ticular ends. 

The proposed solution is really a compromise which apparently 
Permits the retention of both situational determinism and genuine 
choice. Yet this cannot he. The simplicity and plausibility of this 
solution unfortunately masks a number of significant complications 
discussed by G.L.S. Shackle. "In order to  have recipes of action for 
attaining his ends, a man," Shackle tells us, ". . .must also know 

30. F.A. Hayek, "The Theory o f  Complex Phenomena," in Studies in Phi- 
losophy, Politics and Economics (Chicago: University o f  Chicago Press, 1967), 
PP 22-42. 
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what actions of other people his own act will a c ~ o m ~ a n y . " ~ '  The 
determinateness of behavior in a given means-end framework is for 
one individual thus dependent on the ends chosen by other individ- 
uals. To put the issue succinctly: ". . . if we claim that men can 
choose their ends in some substantial meaning of the word 'choose,' 
how can any man know what ends, and therefore what actions, others 
are simultaneously choosing. . . . If there is choice of ends, there are 
no complete laws prescribing the means of attaining ends. There is 
no complete rationality."32 There are no problems of this sort for 
Robinson Crusoe, since for him there are no other individuals whose 
actions might affect how Crusoe will use available means to  attain his 
given ends (once chosen). In a multiperson world, complete determi- 
nateness of an individual's behavior demands "pre-reconciliation"33 
of individual plans. Therefore, our proposed solution to  the dilemma 
of determinism implicitly concedes too much. It is incorrect to say 
that once an individual chooses his ends there are strict laws deter- 
mining his behavior. This is not enough for determinism. The choices 
of others must be either eradicated or pre-reconciled. The former 
requires that we treat only one individual as free, an exception to a 
general rule for which no plausible argument could be adduced. Pre- 
reconciliation, on the other hand, is not an empirical feature of 
societies as we know them. 

It is important to  stress here the kind of uncertainty on which the 
case for indeterminism rests. If the choices (of ends) and hence the 
actions of others are merely uncertain in the actuarial sense, then 
there is no real uncertainty. In this case, if an individual's decisions 
depend on the behavior of a large number of people or if he can 
insure, then actuarial risk can be converted into a fixed cost.34 This 
form of uncertainty is susceptible to  elimination and therefore does 
not affect the "complete rationality" of the decision-making process. 
The kind of uncertainty we have in mind is one most often ignored 
by economists and other social scientists, uiz., Knight's "estimates" 
or "true u n ~ e r t a i n t y . " ~ ~  In this case, ". . . there is no possibility of 
forming in any way groups of instances of sufficient homogeneity to 
make possible a quantitative determination of true probability."36 

31. G.L.S. Shackle. The Noture of Economic Thought (Cambridge: Cam. 
bridge University Press. 1966),  p. 71. 

32. Ibid., p. 7 2  (original emphasis). 
33. G.L.S. Shackle, Epistemics and Economics (Cambridge: Cambridge Uni- 

versity Press, 1972). pp. 53-54. 
34. Frank H. Knight, Risk, Unecrtointy ond Profit (Chicago: University or 

Chicago Press, 1971 (Reprint of  1921 edition)), p. 213. 
35. Ibid.. pp. 225, 232. 
36. Ibid., p. 231 (original emphasis). 
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The mental processes involved in decision-making under true uncer- 
tainty are even today not well understood, and nonrational factors 
(e.g., intuition) may be of considerable importance here. In any 
event, the determinateness of an action given certain objectively 
specifiable data is out of the question. It is this kind of uncertainty 
that is important in matters of entrepreneurship, and may well be the 
main uncertainty faced in most decisions.37 Real world uncertainty 
is doubtless often a complex of actuarial risk and Knightian true 
uncertainty. Yet it is only the latter that is, in principle, ineradicable 
and gives rise to  the main problems of an uncertain world. Decision- 
making under this mode of uncertainty requires that we go beyond 
the objective data because in these cases such data is, by definition, 
insufficient. 

The argument up to  this point has shown that choice of ends 
where that choice is truly uncertain negates the possibility of situa- 
tional determinism. Hence, even given the ends of an individual, his 
actions cannot be viewed as determinate. Even in a world in which 
the only uncertainty is actuarial risk (or in which all behavior could 
be "explained" as if it were merely risky) the givenness of ends still 
does not yield a pure form of determinism. To see this, we must 
inquire into the precise nature of human ends. 

Thomas Aquinas implicitly argues against the view that if ends are 
taken as given, human acts are determinate. He reports the (incorrect) 
view in the following way: "But the principle of human acts is not in 
man himself, but outside him, since man's appetite is moved t o  act 
by the appetible object which is outside him, and which is as a mover 

In his reply to  this view, Aquinas emphasizes two 
things: (1) movement toward an end is movement according to an 
intrinsic principle (i.e., the actor desires); and (2) movement toward 
an end requires knowledge. He states: ". . . the voluntary is defined 
not only as having a principle within the agent, but also as implying 
knowledge. Therefore, since man especially knows the end of his 
work, and moves himself, in his acts especially, is the voluntary to be 
found."39 An illuminating extension of Aquinas' second argument is 
possible. What is knowledge of an end? Clearly, it is not knowledge 
of something that now exists. It  is "knowledge" or anticipation of a 
future "sensation" that moves men t o  act. Hence, the goal toward 
which action is directed is not a (current) real world perception or 
sensation but, rather, an imagined one: an idea. Without inquiring as 
to where ideas come from, we shall follow common sense and say 

37. Ibid., p. 226. 
?: 38. Thomas Aquinas, Summa Theologico, 1-11, q. 6 ( a l ) .  
b f:: 39. Ibid. (original emphasis). 
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i that a person's ideas are his own. Therefore, the givenness of ends 
I 
1 

does not imply determinism in any but a formal sense. 
! In a recent article, Stigler and Becker attempt to extend Pareto's 

i dispensing of the individual by claiming that much human behavior 
can be explained without assuming "that tastes . . . change capri- 
ciously [or] differ importantly between people."40 This is an attempt 

I to extinguish altogether the notion of choice in any meaningfully 

i free sense. In effect, Stigler-Becker individuals are endowed with cer- 
tain basic tastes and then seek to  maximize utility in the usual way. 

i A main difference between this and the conventional approach is 
i 

that the tastes are here defined over vely basic (unobservable) com- 
modities such as love, power, e t ~ .  The choice among observable mar- 
ket goods is determined by shadow prices (including time price) and 
an income constraint. Differences in market goods purchases are then 
never (or almost never) due t o  differences in tastes, but rather to  dif- 
ferences in the true prices of these goods (which satisfy the constant 
tastes) or to  differences in full income. "On ourview," they propose, 
"one searches, often long and frustratingly, for the subtle forms that 
prices and incomes take in explaining differences among men and 
 period^."^' The assumption of lifelong constancy of tastes (including 
time preferencesa2 ) does not in itself imply apure situational deter- 
m i n i ~ m , ~ '  but it pushes us much farther along that road. 

A detailed examination of the Stigler-Becker view would be inap- 
propriate here so we shall discuss only two general points. In the first 
place, the constancy of tastes must, in a broader sense, include the 
constancy of the entire means-ends framework.44 If the individual's 
perception as to what constitutes an appropriate means to  a given 
end changes exogenously, then behavior will change without altera- 
tion in tastes, prices, or income. The perception of a means-ends 
framework is a necessary prerequisite for application of the entire 
constrained utility maximization apparatus. This perception will nec- 
essarily be affected by the undeliberate acquisition of knowledge or 
i n f ~ r m a t i o n . ~ ~  Hence, the alteration of "extra-economic" factors 
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will affect responsiveness of behavior to economic variables, and pro- 
duce an element of indeterminateness. 

Second, a leap from the constancy of tastes view to  pure determin- 
ism can occur only in the context of maximizing behavior. "Outside" 
forces do not compel individuals to maximize utility, although it is 
consistent with the "rational" pursuit of happiness. If individuals do 
not engage in maximizing behavior, then changes in, say, relative 
prices might produce no effect or, perhaps, a perverse effect on their 
relevant actions. If, on the other hand, we say that it is man's nature 
to  be "rational," we misuse the concept of determinism to  call the 
derived actions "determinate." To do so would come perilously close 
to  saying that any behavior that can be explained is not free.46 

The discussion in this section might seem somewhat belabored to  
those who take the common sense view that men (especially crim- 
inals) are free and hence responsible for their actions. Yet contem- 
porary social science-especially economics-is becoming less and 
less congenial t o  this view. Thus, it has been necessary to  examine 
the determinist implications of the economic approach to the expla- 
nation of behavior. One fundamental point ought to  be kept in mind, 
however. The perception of man in everyday life is that his actions 
are free, that he really chooses among alternatives, and that he could 
have done otherwise. For this reason alone, the notion of truly free 
choice is one that doubtless affects the way men behave, as it colors 
their perception of the relevant actions of other men. Consequently, 
it seems reasonable to construct our models so as to  include the very 
basis of that which makes us human. 

40. George J. Stigler and Gary S. Beeker, "De Gustibus Non Est Disputan- 
durn. " American Economic Review (March 1977):76. 

41. Ibid. (emphasis added). 
42. Ibid., p. 89. 
43. We would at least have to  confine all uncertainty to the actuarial rbk 

variety. For other qualifications, see below. 
44. For a discussion of the importance of  the perception of  the means-ends i '  

framework, see Israel M. Kirzner, Competition ond Entrepreneurship (Chicago: '" 46. None of the above discussion implies that the constancy of  tastes "hy- 
University of Chicago Press, 1973), ch. 2. Pothesis" (or, more exactly, positive heuristic) is invalid or useless. When these 

45. Israel M. Kirzner, "Knowing About Knowledge: A Subjectivist View of qualifications and limitations are kept in mind, the framework can serve useful 
the Role of  Informstion"(Unpub1ished paper, New York University, 1977). .< Purposes. 



Criminal Responsibility: 
Philosophical Issues 

Any assessment of crime and criminals necessitates moral 
judgement. We speak of the "culpable" offender, the 
"guilty" defendant, and the criminal "violator." Utilitar- 

ian or majoritarian philosophy notwithstanding, such terms require 
an understanding of the ethical riminal justice and the 
acts that we seek to sanct' right to assess the 
acts of their fellow men ly? The papers in 
this section attempt to ap om several perspec- 

I 
tives. 

John Hosper &?' utl~nes a retributive justification for punishment. 
He views punishment as properly directed toward the "just deserts" 
of criminal offenders, that is, their moral worth. Central, then, t o  his 
formulation is an assessment of criminal intent and the acts that 
evidence that intent. Walter Kaufmann objects to such a project and 
argues that, since the past is unalterable, any justification of punish- 
ment as "balancing the books" is a dangerous and misleading fiction. 

Richard Epstein attempt 
between the criminal law an tion of the object 
of criminal law remarkably 
erts. Murray N. Rothbard 
inal to  an assessment of cr 
victims for which the crim 
penalty. Rothbard's essa with its emphasis on the victim's rights, 
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Retribution: The Ethics 
of Punishment 

John Hospers 

The question of what considerations justify the infliction of 
punishment on a person who is guilty of a crime has been a 
subject of disagreement among philosophers throughout 

the history of Western philosophy. I shall attempt ih this chapter to 
present the merits of a view of punishment that is currently some- 
what out of fashion-the retributive theory. But I shall defend re t~i-  
bution in a somewhat milder form than some theorists have done, 
with the result that those who favor "sterner" versions of the theory 
may not be satisfied with it. 

I shall restrict my discussion on several counts. , 
1. I shall consider only legal punishment for crimes (crimes being 

acts contrary t o  law), and not consider other forms of punish- 
ment, e.g., the punishment of children by parents. 

2. I shall assume that the crimes for which punishment is justified 
are "genuine" crimes, not, e.g., "victimless crimes" such as prosti- 
tution. The reasons why these should not be considered crimes is 
beyond the scope of this chapter. 

3. I shall not consider the question of which persons or which insti- 
tutions should administer the punishment. In fact it is the state 
that in all civilized societies today administers punishment, but I 
shall neither attempt to defend the state as the institution autho- 
rized to administer punishment nor exclude other institutions 
from this role-and thus I shall not raise the question of who 
should administer punishment in an anarchist society. 
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I to his crime-such as Mussolini being hanged by his toes in a public 
square; the same punishment t o  which he condemned so many others, 

defending the retributive theory I shall not travel the "high priori But such a narrow view of justice, besides raising questions as to 
road,* by defining any other possibility than the retributive out Of why it should be  applied at alI, cannot in any case be applied to all 
existence. For example, in a recent column in Newsweek,' George offenses- What punishment. would be sufficient for a ~ t a l i n  who con. 

will "The silliest argument is that [punishment] is wrong demned not one but millions to torture and death.? ~i~ is on]y one 
because it is retributive. All punishment is retributive. . . . The point life, and the lives h e  took number in the millions. ~~d if being killed 
is a logic& [one]. It is that the word 'punishment' is only P r o ~ e r l ~  is the Proper punishment for killing, what is the proper punishment 
used to describe suffering inflicted by authority in response to an for rape? Or for a toothless aggressor who knocks someone 
offense. Punishment is always ' to retribute,' to  'pay back for' guilt." 

~~t of course this doesn't settle the traditional battle between The term "retriiution" is, indeed, so rife with misleading associa. 
retributive and utilitarian theories. Utilitarians will simply respond tions that I would prefer not t o  speak of "the retributive theory,, at 
that in that event people should never be punished, only incarcerated, a, but r a tha  "the deserts theory." The only form of the 
isolated, treated, or in some other way be made to give up their free- retributive theory that I would defend at d~ is its most general one, 
dam so that others may be deterred. If a man is imprisoned for ten the one that marks off the theory itself without being committed t , ~  
years just to set an example to  others or to stop a crime wave, and any special versions such as the ones I have described: namely, t+ 
we say to him, "of course, you're not really being punished, since view that each person should be treated (and in the case of 
punishment is necessarily retributive, and we're not exacting retribu- punished) in accordance with his desert. T ~ U S  formulated, there is 
tion," he is not likely t o  be very much consoled by this reflection. no implication that desert must take the special form of lex talionis, 
what words we attach to  it, he may say, doesn't really matter; he is although desert might well take that form in specific cases. 
still being locked up for ten years and as far as he's concerned that's Now, "treatment in accord with desert" is probably the most fie. 
punishment. The question why we should fine or imprison people Wen* encountered definition of the term "justiceT, itself. ~~d 
is a substantive moral question not to be disposed of by semantic indeed I gladly accept this definition of " j u s t i ~ e " - ~ ~ ~  because it 

sleight of hand. 
is in common use and already familiar; partly because it is 

~h~~~ are several views popularly associated with the term "retrib- brief, terse, and relatively clear; and more important, because it is 
utive theory" that I shall not defend. First, I shall not defend the general, and other proffered definitions tend to cover 
idea of retribution as vengeance. Ordinarily the term "vengeance" Only P*s or aspects of it. For example, Mill in Chapty 5 of utilitar- 
refers to the actions of the aggrieved party to "get even" with the discusses five definitions of "justice," of which this is only 
aggressor outside the jurisdiction of laws and courts. One &sadvan- One; but some of those he lists, such as "injustice is breaking faith 
tage of this is that the acts of aggression tend to be indefinitely Per- with someone," appear to  be special cases of the genera] definition. 
petuated (e.g., the Hatfields and the McCoys). Another is that in the 1 accept it because it sets in bold relief the contrast (and 
absence of law there are no  rules known in advance specifying the Potential clash) between justice and utility, which I shall discuss later; 
limits of punishment for each offense: a person could respond to and this concept suffices as neatly as  any other, with the possible 

birdshot with machine guns in the name of vengeance. of "rights," to  show why "utility is not enough," 

Second, I shall not defend the concept of retribution as lex Other views may have some points in their favor, but if they yield 
talionis, visiting upon the aggressor a punishment identical with (Or justice when applied, they do so only in those cases in which the 
even similar to) the offense of which he was guilty. ("An eye for an deserts theory and the other theories coincide in practice. ~ h ~ d ~ ~ ~ * ~  
eye" was not even taken literally in the Old Testament.) According is in fact the only one primarily concerned with justice, ~h~ 
to this view, the punishment should be a kind of mirror image of the Francis H. Bradley has given the theory its classical 
crime: the murderer should himself be killed as punishment. Lacking 
an exact similarity between the two, the aggressor should be made to 
suffer a punishment that is felt to  be peculiarly fitting or appropriate Punishment is punishment, only when it is deserved. We pay the penalty 

we owe it, and for no other reason; and if punishment is inflicted 

1. George Will, Newsweek, 19 November 1976. other reason whatever than because it is merited by it is a 
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gross immorality, a crying injustice, an abominable crime, and not what it 
pretends to be. We may have regard for whatever considerations we please 
-our own convenience, the good of society, the benefit of the offender; 
we are fools, and worse, if we fail to do so. Having once the right to punish, 
we may modify the punishment according to the useful and the pleasant; 
but these are external to the matter; they cannot give us a right to punish, 
and nothingcan do that but criminal desert.' 

To many, in fact, the statement "It is fitting that a person who 
has committed a crime against others should be made t o  suffer for 
it" will seem as close t o  a self-evident moral truth as is t o  be found. 
To those who desire something more specific, the justification pre- 
sented by Professor Herbert Moms in his essay "Persons and Punish- 
ment" will be helpful. I t  is t o  the interest of everyone in a society, 
says Professor Morris, to  have 

. . .rules that prohibit violence and deception, and compliance with which 
provides benefits for all persons. These benefits consist in non-interference 
by others with what each person values, such matters as continuance of 
life and bodily security. The rules define-a sphere for each person, then, 
which is immune from interference by others. Making possible this mutual 
benefit is the assumption by individuals of a burden. The burden consists 
in the exercise of self-restraint bv individuals over inclinations that would. 
if satisfied, directly interfere or create asubstantialrisk of interference with 
others in proscribed ways. If a person fails to exercise self-restraint even 
though he might have and gives in to such inclinations, he renounces a bur. 
den which others have voluntarily assumed and thus gains an advantage 
which others, who have restrained themselves, do not possess. . . 
. . . A person who violates the rules has something others have-the hen. 

efits of thesystem-but by renouncing what others have assumed, the hur- 
dens of self-restraint, he has acquired an unfair advantage. Matters are not 
even until this advantage is in some way erased. Another way of putting it 
is that he owes something to others, for he has something that does right- 
fully belong to him. Justice-that is, punishing such individuals-restores 
the equilibrium of benefits and burdens by taking from the individuals 
what he owes, that is, exacting the debt.3 
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achievement in a course, wages for work performed, or punishment 
for crimes committed. But of course there are difficulties. Professor 
Walter Kaufmann, in his book Without Guilt and Justice," finds so 
much difficulty here that he would throw out  the concepts of justice 
and desert entirely. For example, "It is quite impossible t o  say how 
much income surgeons, lawyers, executives, or  miners de~erve ."~  
Professor Kaufmann includes both "retributive justice" and "distrib- 
utive justice" (justice in punishment and justice in rewards) in his 
criticism. I t  is, he says, just as impossible t o  say what punishment an 
armed robber or a rapist deserves as i t  is t o  say what rewards people 
in different trades and professions deserve for their labor. 

He makes a detailed and powerful case for  the view that no  person 
or committee in a college or university administration can say truly 
what a given assistant professor deserves by way of salary increase 
or p r ~ m o t i o n . ~  To what extent shall we consider teaching t o  be a 
criterion of desert? And what if he is a popular teacher a t  the under- 
graduate level but impossible for graduate students (or vice versa)? 
How much shall we consider publications? How strongly should 
quantity of publications be weighed in relation t o  quality (and who 
is t o  judge the quality)? How important is unpublished research? 
How important is work on committees and other administrative 
work, which someone has t o  do  if a university is t o  function? What 

II 

At first glance the position seems simple enough: each person should 
be treated in accord with his or her desert-whether i t  is a grade f 

2. Francis H. Bradley, Ethical Studies, 2nd ed. (London: H.S. King and ' 3 . 9  

1876), pp. 26-27. 
3. Herbert Morris, "Persons and Punishment," in Human Rights, ed- 

Melden (Belmont, California: Wadsworth Publishing Co., 1970). pp. 113-14. 

about rapport with colleagues and exchange of ideas with them? 
People can disagree endlessly about the various weights t o  be attached 
to each item, and also about the extent t o  which a given instructor 
fulfills the criteria in each category. Cases like this, and countless 
others, present us with bewildering complexities. What are we t o  say 
of them? 

I 
It is true that in view of the large number of variables (possibly 

their indeterminate number), and problems about the weights t o  be 
attached to each, that it is impossible t o  arrive a t  a mathematically 
precise outcome that one could call just. But I do  not find this any 
more so in discourse about justice than about other kinds of moral 
discourse, e.g., about which alternative act one ought t o  perform, or 
which specific goals are most worth aiming at. The resultant duties 
that emerge from Sir David Ross' list of prima facie duties7 is equally 
indeterminate: one has to weigh, for example, the prima facie duty 

4. Walter Kaufmann, WithoutGuilt  ond Justice (New Y o r k :  Peter H. Wyden, 
19731. 

5. Ibid., p. 7 1  
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of beneficence ;against the prima facie duty of fidelity-and accord- from YOU they will get it from one of your friends, someone who is 

ing to ROSS if we could achieve 1000 (wits 'of net good 'by keeping a also being interrogated and has a lower torture threshold than you 

promise and 1001 by breaking it we should keep the promise even if do? And what if YOU have excellent reason to believe that the war 

doing so less good; if, however, we could achieve a million is nearly won anyway, the Allied invasion of Normandy is imminent, 

units of good by breaking it we should ,.do so. At what point of in- and any information YOU divulge is likely (but not certain) to be of 

creasing good acjieved by ~bxeaking the promise should we break it? little use? Howmuch weight is to  be attached to such considerations? 

provides no answer; and if the answer were given, "Break i t  if 
One could list several dozen others that would have a bearing 

more than 13,749 units,ofgood.are thereby qchieved," thiswouldn't o d d  now do. There is no doubt +,hat 

help, because (1) we .wouldn't be able t o  .identify t&i~ cutoff point mely difficult-but it is precisely 
that moralists have distinguished 

if we found it, and (2) we would still want to knowwhy this cutoff 
point was chosen rather than some other. 

between objective duty and subjective duty (or as Russell put it in 

B U ~ ,  it will be objected, this difficulty is encountered because in his essay "The Ehnents of E t h i ~ s , " ~  between the most fortunate act 

ethics, as indeed in other systems of .deontological ethics, we and the wisest act): the act that does achieve the most good (which 

are trying to weigh incommensurables against one another. So let's only the eye of omniscience could discern at the time), and the act 

try a simpler ethical theory, utilitarianism. In utilitarianism our only that a t  the time of acting appears on the basis of all the available 

duty is to  achieve maximum possible intrinsic good;but if we hold evidence to be (on the whole, on balance), the one most likely to 
that there is a plurality of intrinsic goods, e;g.,ha~~iness,and knowl- achieve it. It  is only the latter for which we can be praised or blamed 

edge, then we still have the same problem of incommensurables as as moral agents, until Such time as we receive the gift of omniscience, 

before. SO let's take the simplest form of utilitarianism, hedonistic This conclusion-that the situation is too vastly complicated to admit 

in which the only thing to  consider is happiness. Even of an answer that is either precise or certain-is widely accepted in 

here, however, we encounter insuperable difficulties. (1) There is the matters of good and bad, right and wrong. Why then should it not 

familiar point that happiness is unquantifiable-I can't say that be accepted in matters of justice and desert? I conclude, 

today I am 3.7 times happier than a year ago at this time. (2) And then, that the idea of desert need not be scrapped on the grounds 

even if happiness were quantifiable we could not achieve the Wanti- that Professor Kaufmann proposes; and that if it should, so on the 

fication in fact in every case in which we would have to  compare the grounds should goodness and rightness and most concepts in 

degrees of happiness of various people. Even if I could say that I the sphere of ethics. 

enjoy chocolate ice cream just twice as much as vanilla, I could not It seems to me that, both in the area of right and wrong and in the 

know that I enjoy chocolate just twice as much as You do. So the area of Justice and desert, there are certain paradigms *at govern our 

impossibility of arriving at an exact result bedevils utilitarianism* judgments. We may dispute endlessly, and with good reason, 

even in its simplest form, just as much as it does deontological sYs- whether a given proposed act is right or wrong9-but not whether it 

terns of ethics. In spite of all this I never hear the objection that is wrong to inflict suffering on others without reason. we may dis. 

discussion about right and wrong should be abandoned. Still, the dif- pute endlessly whether this man deserves a prison sentence and for 

ficulties of trying to  weigh various factors against One another in hOwlong-but not whether an innocent person should be imprisoned, 

the case of right action, or various kind of values against one whether a person guilty of a trivial offense such as stepping 

in the case of goodness, are no less severe than the difficulties * On toe should be imprisoned for twenty years. such par. 

estimating desert. We just have to  do the best we can with what we adigm cases seem to me as clear in the case of deserts as in the case 

have. 
Example: should one reveal under torture the names of though particular judgments of desert can be, it seems to 

friends in the underground? One would ordinarily say no, it 
be wrong to  do so. But what if you know that there is a limit I, "The Elements of Ethics," in ~ ~ ~ d i ~ ~ ~ ~  in ~ ~ h i ~ ~ l  

torture you can withstand, that if you don't give the informa lfred Sellars and John Hospers ( ~ ~ ~ l ~ ~ ~ ~ d  cliffs, N~~ 

now will be pushed beyond that point anyway, so that The dispute may center on moral points, e.g., what constitutes 
added suffering you will endure will be pointless? And what if y Or on empirical points, e.g., what are the facts of the specific ease at 
have reason to  believe that even if they don't get the'informati 
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me that Professor Kaufmann makes them even more complex than 
they are. In the case of the assistant professors, he includes what a 
given candidate desires and what he needs as relevant to the estimate 
of what he deserves. I do not see how these factors are relevant at 
all. Surely one's desert (in the case of the promotion or the raise) 
depends on one's past performance, and on one's future potential as 
reflected in one's vast performance. When one considers also whether 
the assistant professor has independent means, or whether he has a 
large family to  support, one is considering what he needs but not 
what he deserves. The fact that one candidate is a millionaire who 
doesn't need the promotion (at least not for financial reasons) and 
another is the sole support of a large family, is simply irrelevant to 
his desert as a teacher. If the ability and performance of the million- 
aire are somewhat better, and the promotion is given t o  the other 
candidate anyway, this is surely an admission not that need is relevant 
to estimates of desert, but that one is using criteria other than desert 
(or in addition to  desert) in deciding whether teachers should be pro- 
moted. And so, I think, the decision procedure as regards desert is 
actually simpler than Professor Kaufmann has pictured it, since 
he has intertwined factors relevant to  desert with others that have 
nothing to do with it. 

y guidelines we can fruitfully adopt in attempting to 
in accord with their desert? 

once claimed that a proper measure of ill-desert 
was the degree of public indignation or resentment caused by the 
act. "In cases," he said, "which outrage the moral feelings of the 
community to  a great degree, the feeling of indignation and desire 
for revenge which is excited in the minds of decent people is, I think, 
deserving of legitimate satisfa~tion."'~ I do not, of course, know 
what he meant by "decent people." But I fail to see how the degree 
of public indignation, which may be irrational and misguided and 
depends largely on how and whether the media fan the flames, is any 
measure of desert. It  bas to do with public reaction to the act, not 
the degree of culpability attaching to  it. 

A more fruitful suggestion, made by Professor John Kleinig in his 
book Punishment and Desert,lL is t o  list each crime in order of Sever- 

10. EmileDurkheim, The'Division of Labor in Society, trans. George Simpson 
Rpt. New York: The Free Press, 1933), bk. 1,  ch. 2. 

Kleinig, Punishment ond Desert (The Hague: Martinus Nijhoff, 
p. 118-24. 
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ity, then list an equal number of penalties in order of severity begin- 
ning with the smallest penalty it is feasible to  give (say a $10 fine or 
a day in jail) and ending with the most severe, and then match the 
items on the two lists. There would then be a one-to-one correlation 
between the seriousness of crimes and the gravity of the punishments. 
This procedure would at least make sure that a person who com- 
mitted a less serious offense would never get punished more than a 
person who committed a more serious one. 

There are certainly worse schemes than this; yet this one raises 
problems. (1) Not everyone would agree on which offenses are the 
most serious. (2) Even if they did, they might not agree on the sever- 
ity od the punishment appropriate to each-some might begin with 
ten days in jail and proceed with rapidly increasing severity t o  capital 
punishment, although the rank ordering of crimes and gravity of 
punishments would remain the same. (3) But most of all, it is surely 
a "fallacy of misplaced abstractness" simply to list offenses in order 
of seriousness, by type, without regard to the circumstances in which 
they were committed, whether intentionally or not, etc.-all of which 
would have to be taken into consideration in estimating desert. In 
some circumstances, a theft may be worse than a mugging: you can't 
consider merely the type of offense, you must consider the individual 
circumstances of each case. This makes things much more difficult, 
but justice requires no less than this. 

These problems are indeed difficult, but not, I think, insuperable. 
As to the first point, there is much more agreement than might at 
first be apparent on which offenses are the most serious. Does any- 
one really believe that petty theft is worse than murder? When you 
steal from someone you take away something he bwns, which he 
may be able to replace; if you take his life you take from him every- 
thing. The long tradition of natural law theory testifies to  a large 
measure of agreement on which offenses are the most serious. Killing 
someone is, in general, worse than maiming him; maiming him is 
worse than giving him a temporary injury or pain; injuring is worse 
than stealing his wallet or trespassing on his yard. And there would, 
surely, be much more agreement than there is if people would engage 
in calm rational give and take discussions ("in a cool hour") of each 
issue, rather than simply repeating without thought, as many do now, 
whatever prejudices they have been taught to perpetuate. 

As to  the second point, undeniably there are people of lenient 
temperament and people of severe or "retributive" temperament, 
and every possible stage in between. But this situation could be ame- 
liorated considerably if each person asked himself (a la Kant and 
Hare), "What would I wish done to me if I committed this offense?" 

\ 



190 Criminal Responsibility: Philosophical Issues 

A person with a hypersensitive ego would gladly electrocute someone 
for the crime of stepping on his toe; but it is unlikely that he would 

' be willing to have the same thing done to him if the circumstances 
d,  and consequently he would be reluctant to  approve a 

eneral rule f conduct prescribing such punishment for such behav- 
mother of the hoodlum, who pleads for clemency for her a 

dear boy who has just knifed a classmate to death in the street, 
would probably have a different view if she put herself in the place 
of the mother of the boy who was murdered-and vice versa. 

On the third point, it is of utmost importance that each case be 
seen in all its concrete particularity, with whatever features ditim- 
guish it from other cases falling within the same category: I believe 
that if this were done (and it is not always easy to do), the measure 
of agreement on desert would be vastly increased. Since deserts are 
individual, and individuals differ in merit and demerit, we must not 
say in general that some types of offenses are always worse than 
others. Once we know not only the kind of offense a person has 
committed, but the circumstances in which it was performed, whether 
he did it deliberately, the kind of pressures on him when he did it, 
his whole psychological "set," and a host of other factors, we have 
much more data for deciding what he deserves than when we know 
only the type of crime he committed and then attempt to  correlate 
the gravity of that type of crime with the gravity of the punishment. 
A person who steals food from a store may well be adjudged less 
deserving of punishment if he was hungry and had tried repeatedly 
to  find work but failed-although the offense still falls into the same 
category, theft. When we know the concrete particulars of the indi- 
vidual case, people (at least people whose minds are not entirely 
closed and who are willing to  discuss the issue rationally at all) will 
usually be much more inclined to agree about what an individual 
deserves than at the initial stage when the case is simply subsumed 
under a certain heading and is described no further. 

IV 

There is a difficulty about punishment and desert that is more trou- 

@ 
against their will and without their sanction. 

Libertarians are especially sensitive about this issue, for they really 
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wish to  impose nothing forcibly on anyone else; they would prefer 
to  live and let live. Liberals (twentieth-century sense), by contrast, 
shouldn't mind too much-they do it, or a t  least vote for doing it, all 
the time. They are constantly forcing their ideals on everyone else 
in the form of voting to  make everyone cough up more tax money to 
pay for the implementation of those ideals. The 
vasive formula underlying their actions isyI'rn so 
ideals are worthy ones that I'll force you t o  pay 
tax money whether you believe they're worthy 
of liberals are already generously greased in this direction, from con- 
stant practice in forcing their ideals upon others (via the State) in 
the economic area; they tend to have a me ' ' 

t h k  abilitv and their authori-p 
others. If they feel wise enough to  prescribe panaceas and force them 
on everyone in the social and economic spheres, it is not surprising 
to find that they feel themselves endowed with the same infinite 
wisdom in the area of what punishments (or treatments) to  inflict. 
But libertarians above all don't want to  be caught in this kind of 
situation; to force their ideals upon others, whether in the form of 
extracting taxes from others or regulating their lives or their busi- 
nesses, is absolutely anathema to  them, and utterly contradicts their 
first principle, "The lives of other human beings are not yours to  
dispose of." 

There is, of course, a built-in qualification in this libertarian view. 
Libertarians consider it immoral for any individual to interfere forc- 
ibly in the life of another unless 
imposed his will on 
entitled to respond according to 
missible") that the aggressor 
in the case of genuine crimes, 
is what has happened: in murder, manslaughter, rape, mugging, roh- 
bery, embezzlement, plunder, etc., someone has initiated a forcible 
intrusion into the life of someone else, and that someone else need 
not then "take it lying down" by letting the aggressor's blade plunge 
into his heart. There is nothing contrary to libertarian doctrine in an 
act of self-defense. 

And yet there is a problem, and a very serious one, in the inflic- 
tion of punishment: some person (judge or parent) or some group 
(jury, council of elders) sits in judgment on someone else and deter- 
mines what punishment if any the aggressor shall be made to  suffer. 
Not everyone, not even everyone of good faith, would agree that the 

, Punishment pronounced is the right one, yet some punishment must 
be given. The only alternative is to  abandon punishment entirely and g:, 

$$ . . 
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go free. Someone must decide what the punishment 
shall be. And as far as I can see, short of letting all aggressors go free, 
there is absolutely no way around this: someone has to  make the 
decision, whether a judge or a jury, whether the State or a private 
agency, whether by a code of law or custom or by the whims of an 
emperor. But please note that this is a problem that attends not only 
the deserts theory but any theory of punishment (or for that matter 
of compulsory "treatment"): whenever you punish, for whatever 
reason, under the banner of whatever theory, you sit in judgment on 
someone else, playing God with his l i e ,  determining how his life (or 
his income) is to be disposed of. Only a just and omnipotent God 
could do this without error, and none of us is omnipotent or wholly 
just. And there lies the problem. If you want a problem, not only for 
the deserts theory but for any theory of punishment, this is it. 

v 

According to  the deserts theory, at least in the form in which I 
would defend it, guilt i s a s a r y  condition for punishment, but 
not a suffrclent condition for punishment. In other words, if a person 
is not guilty he should never be punished, but if he is guilty it does 
not follow that he should be punished. (I would not say, "Do justice 
though the heavens fall.") The decision that A has committed the 
offense does not automatically carry with it a prescription to  punish 
A, for there are conditions that if present will suffice to  break the 
connection. 

First, there are conditions that if present negate the claim to 
desert. I shall mention two obvious ones: 

1. Coercion. If the agent was coerced into performing the act, 
this negates the claim that the agent desewes punishment for it. But 
unfortunately the matter is not so simple as this. Coercion is a matter 
of degree, and much depends on the degree of coercion exercised. At 
one end of the spectrum is the case of the man who is bigger and 
stronger than you who forces you to  pull the trigger by laying his 
fingers on yours; in such a case of course it is he who deserves pun- 
ishment and not you-in fact it is not your act at all but his-he is 
the agent, you the patient. Normally, however, coercion involves not 
a physical act by another but the threat of harm to you if you fail 
to do something the coercer wants; in such cases it is still up to YOU 

whether you will do the act or not. And here the situations range 
from extremely dire threats to relatively trivial ones. In the case of 
revealing the names of your colleagues in the underground, YOU 
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might well merit ill-desert if you named them even under torture, 
since the lives of many others are a t  stake and you knew the risks 
when you volunteered for the job. Most cases of coercion, however, 
are less extreme than this. "If you don't let me marry your daughter, 
I'll beat you up" is coercion, hut you can still freely decide whether 
it's better to  be beaten than to  give him your daughter in marriage; 
in spite of the coercion, you still have some control over the situa- 
tion. "If you don't do what I want, 1'11 leave you," said by your 
wife, still has an element of coercion in it-there is a threat, but since 
it is not a threat to your life or limb, many would deny this example 
the status of coercion; yet having her with you (in spite of her dispo- 
sition to utter such threats) might mean more to  you than your life 
or limb, so the threat could still be devastatingly effective. On the 
other hand, "If you don't do as I say, 1'11 sneeze" would not be 
construed as coercion at all: essential to the notion of coercion are 
extremely unwelcome consequences to  you for not submitting, and 
in this case you would probably say, "Go ahead-sneeze!" And if 
your mother-in-law said "If you don't do what I want, I'll move 
out," this could even be construed not as a threat but as a promise. 

2. Insanity. This one is even messier, because of the vagueness 
of the term "insanity." (a) According t o  the M'Naghten Rule, a per- 
son is insane if he is ignorant of "the nature and quality of his act" 
and "the fact that it was wrong." Besides being extremely vague, 
such a criterion considers only the impairment of one's rational func- 
tions and leaves the volitional untouched. (b) If one says that a per- 
son is insane if "he is unable to  understand what he is doing and to 
control his conduct at the time he commits a hann forbidden by 
criminal law,"'2 we are involved in endless dispute: about whether 
on the particular occasion he could or could not have controlled his 
conduct, and to what extent. (There is a troublesome problem of 
degree here: almost everyone can control his conduct to a certain 
extent, in certain circumstances but not others-e.g., at gunpoint hut 
not under pressure of more ordinary stimuli.) (c) If one applies as a 
test whether "he could have done otherwise at that moment," there 
is no clear way to  resolve the contrary to  fact conditional statement 
that if certain conditions had been fulfilled (an exact repetition of 
those he did confront?) then he would have acted otherwise than he 
did. No matter which formula we try to  apply, we seem in the end 
to fall back on a highly intuitive test: "Is he just plain crazy or not?" 

12. Jerome Hall,rCenerolPrineiples o f  Criminal Lam, 2nd ed .  (Indianapolis: 
I Bobbs-~erril  Co., 1960). 

1 
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Dr. Thomas Szasz has made a powerful and (it seems to  me) con- 

vincing case for the view that if a person has not committed a crime 
he should not be forcibly incarcerated, either in jail or in a mental 
in~ti tut ion. '~ But the case confronting us now is a different one: 
assuming that he has committed a crime, should a plea of insanity 
ever be admitted to enable him to  escape an otherwise mandatory 
prison sentence? I am far less certain about the answer to  this one: 
I am inclined t o  say Yes, but there is (a) so much vagueness about 
what constitutes insanity, and (b) so much skulduggery by psychia- 
trists themselves (one testifying that the defendant is insane, the 
other that he is not), that it is difficult to  think of any concrete case 
in which the plea of insanity is clearly justified. 

Second, there are conditions that if present do not negate desert, 
but only the obligation to  punish, in spite of the fact that desert is 
present. I shall mention two: 

1. Sometimes a person may deserve punishment but there are spe. 
cial reasons why it should not be carried out. For example, an old 
man guilty of a serious crime is dying of cancer and there is no longer 
any point in punishing him. (Some would say "He's been punished 
enough''-though scourges of nature can hardly be called punish- 
ment.) So he receives a suspended sentence-which of course is not 
the same as finding him innocent or exonerating him. The same might 
be said for an expectant mother whose imprisonment might jeopar- 
dize the health of her unborn child. (There are, of course, severe 
limits to all this. If a murderer is not apprehended until thirty years 
later, I do not see how the mere passage of time does anything 
lessen his ill-desert.) 

2. No matter how much a person might deserve a given penalty, it 
should be administered only if it has been arrived at through a f@ 
trial, by prescribed procedures, and by impartial and compeknt 
judges. Suppose for example that a person deserves a certain penalty 
and that it was indeed pronounced, but that the judge or jury or 
attorneys suppressed evidence or broke laws to  obtain the evidence. 
witnesses perjured themselves, or a confession was arrived at through 
bullying and beating the defendant. Then it is at least arguable tha 
the punishment should not be carried out, no matter how richly i 
was deserved. \ 

w . 
13. See Chapter 3. 
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I have endeavored to defend the deserts theory only in its most gen- 
eral form, and have frankly admitted the difficulties that attend it 
in practice, as indeed similar difficulties attend all ethical theories 
when put into practice. But my principal reason for holding to it 
nonetheless is the really insuperable difficulties that attend any 
alternative to  it. 

The principal altemative, of course, is the utilitarian theory (more 
aptly called the "results" theory). "The past is past," says the utili- 
tarian-and he intends this to  be taken in the non-tautological sense, 
such as "What's past should be forgotten"; even if he said, "What's 
past cannot be changed," this too is a necessary truth. In the matter 
of punishment, as in all other moral matters, says the utilitarian, we 
should consider only how we can help make the future better. This 
is a plausible enough appeal, since presumably we all want t o  help 
make the future better. The question is (1) how-whether we can 
do this by considering, in the matter of punishment, only the future 
consequences of punishing and not the nature of the past deed (and 
doer) for which the punishment was administered, and (2) whether 
in any case making the future better is the only goal relevant to the 
situation, particularly when doing so ignores considerations of justice. 

The utilitarian theory has sometimes been called the deterrence 
theory, but this is a mistake. One function of punishing, according to 
the utilitarian theory, is indeed to  deter potential lawbreakers, but it 
is only one of several, and it can in fact be overriden by the others. 
The consequences of punishing that the utilitarian must consider 
seem to be at least four: , 
1. Consequences to the aggressor. . The aim of punishing should be 

to make him a better person-to reform him, or at any rate to 
rehabilitate him-so that he will emerge in such a state as never to 
repeat his offense. 

2. Consequences to potential aggressors. This aim is deterrence-to 
show people what happens if you commit crimes, and thus to dis- 
courage you from trying to  commit them. 

3. Consequences to  society in general. The aim here is to protect 
the public from dangerous persons by isolating them, in prisons or 
work farms or whatever, from the rest of society during the period 
that they constitute a threat. 

4. Consequences to  the aggrieved party, i.e., the victim. The aim of 
f. punishing here is not to  "undo the crime7'-that is impossible- 
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hut to  make restitution to the victim (or in the case of murder, 
the victim's family) by improving his lot in some way, such as 
working for him or making his life more pleasant or in some way 
producing for him good consequences out of the had situation 
that he caused. The traditional utilitarian theory is ordinarily lim- 
ited to  the first three kinds of consequences, although there is no 
reason why, in his consideration of consequences, the utilitarian 
should not consider the victim also-not only as a member of 
"society in general," but specifically as the aggrieved party to 
whom good consequences should accrue. 

When this fourth k i d  of consequence is considered exclusively, 
we have what is called the "restitution theory of punishment." But 
we must he careful: all depends on how it is formulated. If the 
theory asserts, not that we should aim to  produce good consequences 
for the victim, but that the victim deserves recompense for the agres- 
sion against him, then the restitution theory becomes retributive 
(deserts)-but with this special twist, that it considers not the desert 
of the aggressor hut the desert of the victim. 

It is quite improbable that all of these aims will be fulfilled in any 
particular case of utilitarian punishment. First, imprisonment seldom 
rehabilitates lawbreakers; if that were the sole purpose of punishing, 
prisons should close up shop tomorrow. Most prisoners learn about 
crime and are far more oriented toward it after they emerge from 
prison than before they go in. 

The second aim, deterrence, is somewhat more effective: many 
people who would otherwise kill and steal are deterred from doing so 
by the thought that they may get caught. Unfortunately, however, 
deterrence is only sporadically effective. It is much more effective 
for minor offenses, such as overparking and shooting game out of 
season, than for major crimes like murder. Most murders are com- 
mitted "in the heat of passion," with no thought of future conse- 
quences at the time, and at that moment no severity of threatened 
future punishment would he sufficient to deter them. Deterrence 
then is a mixed hag. 

But even if deterrence fails in a particular case, the third aim may 
he achieved: the protection of others. Even if the offender is not : 

improved by punishment, and even if no one else is deterred from 
crime by his being imprisoned, at least while he is out of circulation 
other people are protected from further acts of aggression by h 
This third utilitarian aim is really the most important one; even if the 
other two don't work, other people must he protected, and it 6 
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more important to  protect the innocent than to protect the freedom 
of the offender to do what he wants.14 

An unwelcome fact for the utilitarian, hut a fact nonetheless, is 
that very often the utilitarian functions of punishing work against 
each other. What deters others may not improve the offender or pro- 
tect society, and where protection is most needed, deterrence or ref- 
ormation are often least effective. Utilitarians tend to assume that 
the greatest degree of deterrence and protection of society is needed 
for the most serious crimes. But this is far from being the case. A 
man has done what he felt he had to do, namely, kill his wife; apart 
from that one act he has no aggressive tendencies whatever; society 
does not need to  he protected from him because he is not dangerous 
to anyone, nor is he any more likely than you or I to  initiate any 
further acts of aggression. If he were let loose today he would he no 
threat to  anyone-not nearly as much as petty thieves, whose offenses 
are less grave hut who are much more likely to  repeat their acts over 
and over again. Would the utilitarian, in view of this, have the cour- 
age of his convictions and recommend that the petty thief remain 
imprisoned indefinitely and that the murderer be released? 

"But other people need to be deterred from acts of murder, and 
this can he done only by imprisoning the murderer, to  make an 
example of him." So apparently it is not the murderer's ill-desert 
that counts, it is how his imprisonment may affect other people. And 
this, of course, is to use the offender simply as a means to an end- 
someone else's end; it makes him a sacrificial lamb on the altar of 
other people's (real or supposed) well-being. Besides, the effective- 
ness of deterrence is least in major crimes like murder; at the moment 
he commits the deed, the killer is not deterred by tkreats of punish- 
ment or by any. other considerations of "rational egoism" as the 
overparker is. Many persons guilty of murder, then, (1) don't need to  
be "rehabilitated," (2) are less likely to  deter others through his 
imprisonment than any other type of offender, and (3)  don't need 
to be imprisoned to protect society, since he has no dangerous pro- 
clivities that society needs to be protected from.'5 The one consider- 

14. Even this aim, however, is not achieved by the prison system. Even the 
most hardened prison wardens agree that 80-85 percent of  the people in prisons 
don't belong there, and that if the entire prison population of  the United States 
were released tomorrow, Americans would be just as safe (or unsafe) as they are 
now: most of  the dangerous people are not in prisons but right around us, in the 
streets. See Jessica Mitford,Cruelond UsuolPunishment (New York: A.A. Knopf, 
19131. 

15. Besides, the effectiveness of deterrence depends not on whether he is 
Punished, but on how much publicity attends his punishment, i.e., on how many 

. People know about it. If no one knows he is imprisoned, no one is likely to be 
+ deterred by that fact. 5. 
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ation that would justify punishing the murderer, namely that he has 
committed the most serious of crimes and accordingly deserves it, is 
a consideration that the utilitarian excludes from consideration. 

The utilitarian, aiming still a t  the production of good conse- 
quences, is likely t o  throw out punishing the offender and substitute 
treating him. "Treatment, not punishment"-this is supposed t o  be 
"the wave of the future" in penal systems. (He need not, of course, 
favor it in every case: many prisoners are quite immune t o  any "treat- 
ment.") "Don't punish him, that's barbaric-treat him, mold his 
personality so that he will never commit offenses in the future"-this 
is now the watchword; i t  all sounds very attractive, very eniightened, 
very humanitarian. 

Yet this manifestation of the utilitarian theory is the most ominous 
of all, as the reading of Bruce Ennis' Prisoners of Psychiptry16 or 
virtually any of the books by Dr. Thomas Szasz will quickly demon- 
strate. First, there is a vast difference between voluntary and compul- 
sory treatment. Therapy voluntarily entered upon may often achieve 
the desired ends; compulsory treatment is far less effective, and, 
when it is, its effect is t o  mold him in directions that other people 
want for him rather than what he himself wants. Second, even when 
treatment is not strictly compulsory, great pressure-such as depriv- 
ing him of access to prison facilities or locking him up in solitary for 
months on end until he decides to "cooperate"-can be brought to 
hear to make him engage in it. Third, by what standards will the 
treatment be conducted? What is to be the criterion of "improve- 
ment?" I t  is almost inevitable that the prisoner will be considered 
"unimproved" or "unrehabilitated" until he has conformed to the 
image the therapist desires for him. Fourth, how long will it last? A 
prison sentence is for a definite maximum period of months or years, 
and then at last he is free. But in treatment, he stays in until the ther- 
apist certifies that he is "cured," which may be ten days, ten years, 
or for the rest of the prisoner's life. Even if he is in for a trivial 
offense, his period of treatment may not be short: the therapist may 
find so many things wrong with his psyche that i t  will take years to 
"cure" him. (And if he can meanwhile be used as cheap labor to do 
jobs in the institution, he will not be treated at all but simply left in 
year after year t o  do the menial jobs.) The man is the therapist's 
prisoner, and if he doesn't respond in the way the therapist wants he 
can be in forever. In Soviet Russia, where the fashion is to place 
dissenters in mental institutions, they are subjected to deprivation, 

16. Bruce Ennis, Prisoners ofPsyehiotry (New York: Harcourt Brace Jovano 
vich, Inc., 1972). 
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shock, cold, and a variety of injected chemicals until they "see the 
error of their ways" or until the prisoner dies of the therapy. In this 
respect, American prisoners and psychiatric institutions are not far 
behind. C.S. Lewis put the matter eloquently in his essay "The 
-Humanitarian Theory of Punishment": 

They are not punishing, not inflicting, only healing. But do not let us be 
deceived by a name. To be taken without consent from my home and 
friends; to lose my liberty; to undergo all those asshults on my personality 
which modem psychotherapy knows how to deliver; to be re-made after 
some pattern of "normality" hatched in a Viennese laboratory to which I 
never professed allegiance; to know that this process will never end until 
either my captors have succeeded or I have grown wise enough to cheat 

I 
- - 

them with apparent success-who cares whether this is called punishment 
or not? That it includes most of the elements for which any punishment is . . 
feared-shame, exile, bondage, and years eaten by the locust-is obvious. 
Only enormous ill-desert could justify it; but ill.desert is the very concep- 
tion which the humanitarian theory has thrown overboard.17 

1 The utilitarian theory of punishment (or treatment) is a failure both 
in theory and in practice. Some of its inadequacies have apparently 
been perceived, for there have been several attempts t o  "combine" 
the deserts and the results (utilitarian) theories in order t o  arrive a t  
a satisfactory "compromise" theory." 

I t  has been suggested that the deserts theory is acceptable in pro- 
viding a justification for punishiiig a t  all (unless the person has com- 
mitted a crime he should not be punished, no matter how socially 
beneficial punishing him might be); the deserts theory sets a limit on 
who may be punished. But once a person has been adjudged guilty, 
then the results (utilitarian) theory takes over: the sole purpose from 
that point on should be t o  produce good consequences. 

The "deserts" part of this compromise theory seems to me accep- 
table, the "results" part not. Granted that we are not t o  incarcerate 
the innocent (though on the utilitarian theory it is far from clear 
why we should always accept this proviso); once guilt has been deter- 

h 

I 17. C.S. Lewis, "The Humanitarian Theory of P u n i s h m e n t , " ~ i c n e  6 
(1953):224-30. Reprinted in W. Sellars and J. Hospers, Xeodings in Ethical 
Theory (Prentiee-Hall. 1970). 

18. I have discussed these points, as well as some of those in the following 
section, in "Punishment, Protection, and Retaliation," in Justice and Punish- 
ment, ed~ .  J. Cederbldm and W. Blizek (Cambridge, Massachusetts: BaUinger 
Publishing Co., 1977), pp. 9-30. 
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mined, we are to  consider only future consequences. When this is 
done, of course, considerations of desert must be abandoned. What if 
the offender is a perennial public nuisance of a minor sort (always 
annoying people, engaging them in unwanted conversations, etc.) and 
the welfare of society would be promoted in this case by keeping 
him locked up for many years; shouldn't this be done, if the total 
well-being of the 500 people he would otherwise bother is greater 
because of his incarceration than the total discomfort visited upon 
him? He is one and society is many; many individuals find him to 
be a thorn in their flesh, and moreover he is immune to  any known 
techniques of therapy on the outside. If we are to  consider only 
future effects, the "incurable7'petty offender should certainly receive 
a longer sentence than the "model prisoner murderer" who will 
never do it again and whose future incarceration (from the point of 
view of producing good consequences) would be pointless. Would the 
compromise theory really accept this consequence? 

I t  has been suggested by John Rawls" that each of the two theo- 
ries has its proper place, but in a somewhat different way. When we 
ask what is the justification for punishing a particular person we 
should be desert theorists: we say, because you were tried and found 
guilty of committing armed robbery. But when we ask what offenses 
should be punished and how much, and what laws should be passed 
forbidding which types of acts, then we should be utilitarians, and 
consider only the consequences of prescribing various punishments 
for various types of offense. 

This conlpromise view seems at first to  give each party its due, 
plus the impression that each of them was right all along; each settles 
for a piece of the pie. But I do not find this compromise theory any 
more satisfactory than the previous one. Why should the legislator be 
a utilitarian about punishment any more than the judge? Why should 
they not both consider what range of punishment is deserved for the 
given offense? Why should the legislator's eye, as opposed to  the 
judge's eye, be solely on the results of punishing? Why must the leg- 
islator but not the judge turn a blind eye to  deserts? Consider our 
previous case: Suppose it is determined with high probability that 
incarcerating the minor but "incurable" nuisancemaker for forty 
years has highly desirable consequences for society as a whole, and 
that to punish a one time murderer (the kind who'll make a model 
prisoner and needs no rehabilitation) is not. Is this consideration to 
be taken as decisive? Is one then to  pass a law incarcerating such 

19. John Rawls, "Two Concepts of Rules,"Philosophicol Reuielu 64 (1955): 
3-32. 
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nuisancemakers for years, or indefinite sentences, and giving this 
kind of murderer a suspended sentence? If you consider only what 
the results of punishing would be, you might very well come up with 
this legislative plan. It is popularly taken for granted that the worse 
the crime (the more deserving of punishment), the more severe will 
be the sentence, even on utilitarian grounds, since there's that much 
more to be deterred and to  protect ourselves against; but as we have 
already observed, this is not so: there is simply no correlation be- 
tween the gravity of an offense and the utilitarian consequences of 
punishing it. Once this lack of correlation is clearly perceived, and 
we then ask, "Why should we punish a less serious offense more 
severely," our question now stands out naked, as it were, shorn of its 
utilitarian trappings; and now i t  is by no means obvious that we 
should still answer, "We should assign the heaviest punishments to 
whatever offenses will produce the best consequences to  punish." In 
fact, the very asking of the question should now make it clear that 
legislhtors should not go about passing laws with only utilitarian con- 
siderations in mind. 

The fact is that between the deserts theory and the results theory 
there lies an unbridgeable gulf: 

1. Utilitarianism (results theory) is future-looking, whereas deserts 
(and justice) are past-looking. According to utilitarianism, each of us 
has but one kind of duty, to produce optimific (i.e., the best possible) 
consequences in each particular case; and this is as'true, according to 
the utilitarian, in the specific area of punishment as in all other areas 
of human action. The past is of no importance except insofar as con- 
sideration of it may affect future consequences. Desert, by contrast, 
is past-looking; what yo!l deserve depends on your past record. This 
is true in all deontological ethics: you keep a promise because you 
have made it (not in order t o  produce optimific consequences, 
though it may sometimes do that too). You pay for repairs to the 
house you have damaged, even though you might achieve more total 
good by repairing the poor man's house next door (which you did 
not damage) with the same money. You owe special consideration to  
those who have benefited you, even though more total good might 
be achieved by ignoring your benefactors and helping those who have 
never lifted a finger for you. And one punishes because offenses 
against justice have occurred in the past: if punishing also does some 
good to  somebody or other, that is a fringe benefit. 
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2. Desert is individualistic; utilitarianism by contrast is collectiuis- 
tic. This point is less obvious but ever so much more important. The 
utilitarian is always concerned with the total amount of good to  be 
brought about, not with a just distribution of it. 

If maximum social utility were t o  result from an innocent person 
being railroaded ("telished") for a crime he did not commit, as long 
as others were deterred by his imprisonment, the community felt 
secure, etc., the utilitarian would in all consistency have to  approve 
this deed, as long as it had optimific social effects. True, the innocent 
man wouldn't be very happy about it, but his happiness is but a 
small weight in the balance against the great weight of social good 
that would be achieved by sacrificing Kim. If, now, one says that 
this wouldn't actually happen because the real criminal might turn 
up (thus losing all the recently restored confidence in the efficiency 
of the police department), we could easily doctor up the scenario so 
that this wouldn't happen-e.g., by having the judge and no one else 
know that the real culprit was dead. Anyway, is that the only reason 
why we shouldn't railroad the innocent? If other people don't know 
it happened, does that make it better? Surely the reason we shouldn't 
do it is simply that he isn't guilty, and thus doesn't deserve the sen- 
tence; nor would the social good to be achieved by sacrificing him, 
which might under some circumstances (e.g., during a crime wave) be 
very great indeed, justify punishing him for what he did not do. Once 
again we would be using him as a means to  other person's ends-sac- 
rificing him to  some (real or imaginary) "greater social good." We 
would not be concerned at all with justice, but only with "social 
engineering." Anyone who is tempted by that prospect should read 
Solzhenitsyn's The Gulag Archipelago. 

Kant was surely right about this-that one should treat other 
human beings as ends, never merely as means toward someone else's 
end. And if this is accepted, the morality of punishing someone not 
because he deserves it but to  achieve some "greater social 'good' " 
stands condemned at its very inception. That is most importantly 
what is wrong with utilitarianism-that it would permit such a thing. 
I t  considers the total, but not the individual. The individual counts, 
but only as an infinitesimally small fraction of the total. Rawls him- 
self has put the finger on this Achilles' heel of utilitarianism: 

The most natural way . . . of arriving at utilitarianism . . . is t o  adopt for 
society as a whole the principle of rational choice for one man. . . . 

In this conception of society separate individuals are thought of as So 
many different line; along which rights and duties are to he assigned and 
scarce means of satisfaction allocated in accordance with rules so as to 
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give the greatest fulfillment of wants. The nature o f  the decision made by 
the ideal legislator is not, therefore, materially different from that of an 
entrepreneur deciding how t o  maximize his profit by producing this or 
that commodity, or that of a consumer deading how t o  maximize his sat- 
isfaction by the purchase of this or that collection of goods. In each case 
there is a single person whose system of desires determines the best alloca- 
tion of limited means. The correct decision is essentially a question of 
efficient administration. This n e w  of social cooperation is the consequence 
of extending to society the principle of choice for one man, and then, to 
make this extension work, confluting all persons into one through the 
imaginative acts o f  the impartial sympathetic spectator. Utilitarianism does 
not take seriously the distinction between persons. 20 

Having emphasized the individualistic character of desert as op- 
posed to  utility, I must now attach a qualifier for purposes of practi- 
cal application: that sometimes it is justifiable to  be collectivistic 
because one cannot know or cannot reasonably determine what each 
individual deserves. For example, automobile insurance premiums are 
much higher for unmarried males under twenty-five. This is so be- 
cause this group as a whole has the highest accident rate. Yet there 
are many unmarried males under twenty-five who are extremely safe 
drivers, with perfect records, who are unjustly penalized because 
they are in the same category as a large number of others who are 
not. The high premiums are surely unjust to them-they pay more 
because others in 'their group have more accidents. Suppose we now 
object that insurance companies are behaving unjustly, and that they 
should scrutinize every case individually. The companies reply that 
if they did this, it would take so much pork time, and require the 
addition of so many employees that everyone's rates would have to  
go uw. - A 

Whether this is so in this particular instance I do not know: but 
there are surely cases where the cost and effort that would have to go 
into the evaluation of each individual case simply are not worth the 
trouble-that the case is not worth all that effort, and that in such 
cases individual deserts must be sacrificed. If there is a grand total 
of $1 for bonuses to be distributed among twenty employees, it isn't 
worth spending many dollars to  figure out who deserves 25$, who 
deserves lo#, who 5$, and who nothing a t  all. 

This concession, then, and only this, I am willing to  make to  
collectivism: that sometimes to  discover deserts in each individual 
case is impossible, or not feasible, or simply not worth the trouble 

. 20. John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 
$ l971), Pp. 26-27 (emphasis added). 

.- .. 
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and expense. Obviously this applies only to  cases of less than life or 
death importance. In a criminal trial, where a man's life (or years of 
his life) is a t  stake, it is obviously of great importance to  uncover the 
truth and the whole truth about each individual case brought before 
the court, even though doing so is extremely costly and time-con- 
suming. The same, I would add, is true of admissions offices in col- 
leges and universities: when many would like to  be admitted hut 
only some can be, it is of great importance to  take pains to  discover 
who does and who does not merit admission. Going beyond a certain 
point with this, like spending $10,000 per student, wouldn't be 
worth the cost and would soon bankrupt the college. But very often 
admissions boards are collectivistic out of laziness-because it is so 
much easier to admit candidates by group quotas, based on race or 
sex or high school grades (never mind which high school), rather than 
to  go into the laborious business of estimating the deservingness of 
each individual candidate. Yet his fate for years to  come may depend 
on this decision. If it is always unjust to  imprison an innocent man, it 
is also unjust t o  admit a less deserving student (regardless of age or 
sex or race) in preference to a more deserving one. 

tion be equal? I find this disturbing because no consideration is given 
to  the offender's desert. 

2. Even more disturbing are cases involving unsuccessful attempts 
at crime. If I try to  kill you but don't succeed because I'm a bad 
shot, I am morally as guilty as if I had succeeded; if I didn't succeed, 
it isn't because I didn't try. Legally, however, we do not punish un- 
successful attempts as much as we do successful ones, because in fact 
the attempted deed was never completed. Just the same, we don't let 
attempted murders go unpunished. For attempting to kill I merit 
considerable ill-desert. Attempting to  kill, of course, is different 
from intending to  kill; for intending to kill you, in spite of moral ill- 
desert, I am not legally punishable at all (who of us would go free if 
we were punished for our intentions?). An intention is not yet a 
deed: I might change my mind when the time came. 

Now how do things stand with the restitution theory? If the 
attempt does not succeed, there is nothing to make restitution for. 
If you know that I am going to make the attempt, I might have to 
make restitution to  you for scaring you or causing you fear or panic, 
but if you don't know, then there is no damage or injury to  you at 
all, and presumably no restitution. In other words. there wo~rlrl hp 

, ~~- . . --  
Iestituti0n required only if attempts succeeded. I confess to being 

some of the same causes of concern that I have discussed in connec- about pot penalizing attempts. If you don't penalize at- 
tion with the utilitarian theory apply also to the restitution theory. more attempts will be made, and more of them are likely to 
T ~ ~ ~ ,  the restitution theory is not collectivistic; its concern is for succeed. Besides, the man who attempts to  kill you deserves a pen. 
the individual victims of the crime. It is also concerned (at least in a l t ~ ;  Some would even say he deserves as great a penalty as if he had 
one formulation of the view, already mentioned) with the deserts succeeded. 
the victim. B U ~  it is not equally concerned with the deserts of the 

, 
now the opposite case: if I do something unknowingly or 

offender. I shall consider just two kinds Of cases. not meaning to hurt you or damage your property, I 
may nevertheless be liable for huge damages. MIS. o ' L ~ ~ ~ ~ ' ~  cow up. 

1, one man purposely inflicts $10,000 worth of damage o* in- sets a lankm, which lights fire to  the barn and through a ch&, reac- 
jury; another man does it inadvertently, perhaps in spite of his tion destroys the whole city of Chicago-so at least goes the legend, 
e f l o ~  to avoid doing it. The amount of damage or injury is the she deserve to be made to pay for that huge loss, which she 
same, so presumably the amount of restitution required in the couldn't do in a hundred lifetimes of hard labor? Perhaps that is why 
two cases be the same. But this seems to  me a rather discom- New York City has had a law on the books for over a century provid- 
fiting consequence of the theory, for the two offenders' deserts are ing that if You inadvertently (never intentionally) start a fire in a 
not the same. Whether the offender did it deliberately does enter building, the damages for .which you are liable are limited to the 
into a consideration of his desert. There is a difference between m" in which the fire starts. Perhaps this is to keep people from 
der and manslaughter, and everyone agrees that murder 

be 
having to Pay for large damages they inadvertently cause beyond 

more harshly punished. But the damage done may be exactly the their desert. This particular law, of course, has its problems too: if 
same; and when death is involved, the victim is equally dead You are going to start a fire indools in New York, make sure you do 
ways. On the restitution theory, should not the amount of lt in a small building. 
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Does a person who causes damages or injury accidentally, or fails 
through negligence to  do something he should have done, deserve 
any penalty at all? Surely he may, depending on whether he could 
have taken steps to avoid the act or omission. I d i Q ' t  mean t o  leave 
the bicycle on the sidewalk, I was going to take it into the garage in a 
few minutes, but meanwhile a blind man passed by, tripped over it, 
and was injured; surely I do merit some ill-desert for my negligence. 
The trouble is that the actual damage caused may have very little 
relation t o  the degree of my culpability. I may be extremely negli- 
gent or reckless and nothing happens, and I may be trivially negligent 
or reckless and through some fluke a huge catastrophe occurs. 

The problem of relating damage to  desert is an acutely practical 
one. The problem stems from the fact that damage or injury did 
occur, and someone has to  pay for it. Since it would be unjust for 
the victim who suffered the injury to  have to pay for i t  (he has 
already suffered the injury), and since it would also be unjust for 
every taxpayer to have to help pay for it, the only solution seems to 
be for the person who caused the injury or damage in the first place 
to  pay for it (who else are we going to  get hold of to  do it?), even 
though the amount he has to  pay is way out of line with his desert. 
I suppose some people would say that it was quite just for him to be 
made to pay for it all, no matter how large the amount or how un- 
intentional the offense; but in that case justice would depend far too 
much on factors that are accidental, whimsical, outside your or my 
control. The person who pleads that this solution is just is probably 
simply extending the term "just" ad hoc to cover this case since he 
doesn't know how else to  handle it. Such a solution, however, 
smacks of intellectual dishonesty. I would much prefer to say that 
there is no just solution in such cases. I would say that if someone 
accidentally struck you and bloodied your nose, and didn't know 
you were a hemophiliac and might consequently bleed to  death, and 
nevertheless is made to  pay $50,000 in hospital bills and for expen- 
sive blood transfusions, this solution, whether or not it is a practi- 
cable one, is not a just one. The trouble is that every other available 
solution is even less just. 

X 

Both the utilitarian and the restitution theories are defective to the 
extent that they fail to  consider desert. 1 see no help for it: there are 
times when we have to  be concerned with matters of desert, however 
much complexity and vagueness may plague us in the determination 
of it. When we compare the worthiness of various goals, we need to 
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talk about goodness and value. When we consider alternative courses 
of action, we need to talk about right and wrong. And when we be- 
lieve that someone isn't being fairly treated, we need t o  talk about 
justice and desert. We cannot eliminate these terns from our moral 
vocabulary. 

A thug on the city streets, looking for a new source of kicks, beats 
up an old lady with a shopping bag on the way to  the market, slashes 
her face to ribbons, rapes her, and then clubs her t o  death. Yes, I 
want to see him punished, not only to  deter others, not only because 
we must be protected against him and his kind, but because to  do 
nothing in this case is to  flout justice. I not only want him to mend 
his ways, I want him to  feel guilty-guilty as hell-so that he can 
comprehend the enormity of his crime. Even if I knew that punishing 
him would deter no others, I would still say he deserved to  be pun- 
ished. 

But much less dramatic cases than these will suffice. When Howard 
Hughes had been in the hands of the "Mormon Mafia" for sever& 
years, although his already well-developed tendencies toward secre- 
tiveness and paranoia were reinforced by the men around him, there 
were still times when he apparently yearned to  escape from that psy- 
chological vise. On'one occasion, when Hughes and his entourage had 
moved to  Bayshore Inn overlooking Vancouver Bay, 

When they took Hughes up the elevator to the suite they had picked 
out for him, Hughes went over to the window and looked out, instead of 
scuttline into his bedroom . ..... 

 heai aides had picked the big middle room for The Office," Margulis 
said. "The boss gazed out the window a little while ang watched a sea- 
plane landing in the harbor. He said he liked the view. 

"The aides didn't like that one bit,"said Margulis. "They told me to get 
him away from the window and into his bedroom. 

"Then something happened that really frosted me. The boss said he 
liked the big room and the view and said it would make a nice sitting room 
for him. He hadn't had a sitting room for yean, and he'd always had the 
windows taped and never looked out. 

"They warned him that somebody could fly past the sitting room in a 
helicopter and shoot his picture with a telephoto lens. 'Here's your room,' 
they told him, and took him into another little blacked-out bedroom, with 
the draperies all taped down tight. He just went along with them, and they 
had him back in the cave &gain. After a while he got into bed, and called 
for a movie, and everything was just the way it had been for yean."2' 

21. Time, 13 December 1976, p. 36 
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When I read that passage I felt a strong sense of moral outrage. 
Here was a sick recluse who showed glimmerings of desire to  escape 
from his condition, and here they were pushing him back into sick- 
ness again. "But nobody forced him!" I can hear someone say. 
"Hughes went back into the taped-up room of his own free will." 
And it's true they didn't exactly force him, they conned him. They 
were afraid that if he went public again they would be out of jobs, 
their importance to  him would be over and so would their extrava- 
gant salaries; so they did what they could to  keep things working to 
their advantage. No, they didn't force him physically-they worked 
on him mentally at what they knew was a weak spot and i t  worked. 

One could say that Hughes was crazy, a t  least in some segments of 
his complex penonality. But even if true, that would he nothing to 
the purpose. The point is that they weren't crazy: they knew exactly 
what they were doing. They made sure that they kept on controlling 
him, never letting him out of their grasp, perhaps simply to  retain 
power, perhaps ultimately to  get hold of his money, but a t  any rate 
they knowingly and deliberately frustrated any attempt by him to  
get himself out of his cocoon. I don't know what they deserved, I 
can't even say they deserved legal punishment, hut I had the over- 
whelming feeling of enormous ill-desert on their part. What I felt was 
not  covered by the idea that they could be made better persons, or 
that others should be deterred from doing what they were doing, or 
that society should be protected against the machinations of such 
men. I would not particularly deny any of these things, but they 
were perfectly distinct from (and far less strong than) the over- 
whelming conviction of their ill-desert. The other convictions were 
not even related t o  it as first cousins. 

I would rest the case with two questions, substantially the same 
questions that J.D. Mabbott posed in his classic essay "Punish- 
ment."22 (1) Suppose a person is punished for a heinous crime, but 
that the punishment did not improve him, that no  one was deterred 
by his imprisonment, and that no one was protected because of his 
isolation from them. Does this show, or even tend to  show, that his 
punishment was unjust? The answer seems to  me obviously no. (2) 
Suppose a person is punished, and emerges a changed and bettered 
person; that countless others have been detemed from crime by his 
example; and that many more have felt (or truly have been) pro- 
tected because he was imprisoned-but that in fact he never commit- 
ted the deed at all for which he was convicted. Would any or all of 
these benefits show, or even tend to show, that his punishment was 
just? The answer again is obviously no. 

22. J.D. Mabbott, "Punishment,"Mind 48 (1939):152-67. 
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XI 

Suppose a student has been lazy the whole term, had done no work, 
and absorbed nothing from the course. But suppose that he would be 
happier if he got an A, in fact be needs the A to improve his grade 
average and go on to school, that the teacher would be happier if he 
accepted the student's bribe of $100 for giving him the A, and that 
nobody else would ever know the difference. Would this lead us to 
believe that he should receive the A? No, for the simple reason that 
he didn't deserve it. The utilitarians on punishment are analogous to  
those who agree to give the undeserving student an A. The good 
results would not justify giving the undeserved grade; and the good 
results of "telishment" would not justify punishing the innocent. 
That is the profound but simple truth underlying the deserts theory. 

If, finally, one wishes to say that the generalpractice of giving As 
only to those who deserve them is a good practice, in that on the 
whole the effects of adhering to  the practice turn out to be the best, 
I would agree that this is, or tends to  be, so. And if one wishes to  say 
that the general practice of rewarding or punishing in accord with 
desert produces the most good in the long run-not in every individ- 
ual case, but only as a general rule-then I will agree once more that 
this tends to be the case. If this is construed as assent to rule-utilita- 
rianism as opposed to act-utilitarianism, at least in one meaning of 
the dozens of senses of these terms that philosophers have now spun 
out, so be it-I shall not object. But that is simply a consequence or 
by-product of my conviction, not the heart of it. My reason for say- 
ing that the thing should not be done, the grade of A in one case and 
the punishment of the innocent in the other-is simply that the indi- 
viduals concerned do not deserve it. That is enough by itself, just as 
it stands. All the rest is a fringe benefit. In moral philosophy it is 
always the simple and obvious truths, long since recognized by the 
common man, that we in the ivory tower seem to lose sight of first. 



Retribution and the Ethics 
of Punishment 
Walter Kaufmann 

The wording of the topic assigned t o  me may suggest that 
retribution constitutes the ethical factor in punishment. 
This is certainly what many people believe, although this 

view is less prevalent in discussions of punishment during the second 
half of the twentieth century than it was fifty or a hundred years 
ago. Still, i t  is widely held that punishment can be viewed in a variety 
of perspectives, considering, for example, its efficiency, but that 
these approaches are nonethical and that only retribution makes pun- 
ishment moral. I have been asked t o  speak on this topic because I 
have criticized this view.' Let us begin by asking: 

1 

WHAT IS PUNISHMENT? 

Punishment involves at least two persons (call them A and B) and two 
acts. A nolds a position of authority in relation to B, claims that B 
has done some wrong, and by virtue of his authority causes some- 
thing unpleasant to happen to B in return .for (as a punishment for) 
this clalmed wrong. This is what is meant by punishment. If A does 
not claim that B has done some wrong, one speaks of maltreatment 
or torture, not  of punishment; and if A does not hold a position of 
authority one speaks of revenge. 

1. Without Guilt and Justice (New York: Peter H. Wyden, 1973;New York: 
Dell Publishing Co., A Delta Book paperback, 1975). The present paper is based 
On this book and especially on Chapter 2, "The Death of Retributive Justice." 
The following section is actually quoted with a few small changes from Sec- 
tion 17 in Chapter 2. 

21 1 
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B could be an animal, but only if A treats B more or less as a per- 
son. Thus B could well be a dog or a cat; but we do not call i t  punish- 
ment when we kill a mosquito that has just bitten us. If A and B are 
one and the same person and we say, "Why do you keep punishing 
yourself?" we are using the term figuratively but still in a manner 
that is wholly consistent with our explication: B assumes the role of 
A and punishes himself. Finally, A could be a deity, who in that case 
would act more or less like a person-specifically, like a father, a 
judge, or possibly a teacher. 

What is the purpose of this institution of punishment? I t  is en- 
countered in many, if not all, societies and is used not only by politi- 
cal authorities but also by parents and teachers and even in games. Its 
ubiquity makes a mockery of any search for "the purpose," as if 
there were always one purpose only, the same everywhere. In differ- 
ent societies, contexts, and ages, punishment served various func- 
tions. Its entertainment value was more important in some places 
than in others. But the desire to see justice done, t o  do  t o  the of- 
fender what he deserved, was never the primary reason for instituting 
punishments. The primary purpose of proclaiming a penal code is to 
prevent some evil. But this does not mean that the penalties are in- 
tended solely for deterrence. In Deuteronomy 19, "eye for eye" is 
actually introduced: "The rest shall hear and fear, and shall never 
aeain commit any such evil in your midst." Deterrence is very im- 
portant indeed, h"t often understood far too narrowly. 

A pend code deters people from committing crimes not  only (1) 
by engendering fear but also (2) by inculcating a moral sense. A trip 
ial penalty (say, a five cent fine) suggests that an offense is trivial, 
while a severe penalty conveys the sense that the crime for which it 
is decreed is grave. The code may also deter people simply (3)  by 
informing them of what is forbidden. At first glance, it may seem to 
be overly subtle to distinguish this function from the first two. In 
fact, in many cases one is neither frightened nor led t o  feel that any- 
thing is immoral, and i t  is quite common for people t o  know that 
certain acts are forbidden without having any idea what penalties 
have been decreed for  offenders. In such cases the third function is in 
evidence, but not  the first two. But crimes occur in spite of all this, 
and the penalties are intended t o  undo, or a t  least t o  minimize, the 
damage. How? 

(4) By preventing private vengeance, lynchings, and a general 
breakdown of order. Often the offense injured others who, in the 
absence of a penal code, might have taken the law into their own 
hands. 

(5) By seeing to i t  that the breaking of a law does not become 
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an invitation t o  other men to emulate the lawbreaker. The punish- 
ment is meant t o  deter others and thus t o  reenforce the code. The 
offender has weakened the law and come close t o  annulling its deter- 
rent effect; now the punishment is meant to undo this negative con- 
sequence and thus t o  restore the deterrent effect. 

(6) By providing a safety valve for the unlawful desires that smol- 
der below the surface and are fanned t o  the danger point by the com- 
mission of a crime. Many people have wanted to d o  what the criminal 
did but were kept from doing i t  by the law or by their conscience. 
Now he makes them look silly; they were timid, he was bold; they 
were weak, and he was strong-if he gets away with it. And he seems 
to have gotten away with it. Hence many people are burning to 
do what he did. The penal code provides an outlet for this criminal 
desire. He has.killed someone, and now you-many of you-also 
want t o  kill. All right; kill him! He has maimed someone, and now 
many of you also want to maim someone. All right; maiq him! Thus 
the desire for talion-for doing t o  the criminal what he has done to 
someone else-does not evidence any profound sense of justice or a 
primordial conviction that this is clearly what the criminal deserves. 

These last three functions (4-6) interpenetrate. But the desire to 
proportion punishments t o  crimes is not born of the feeling that any- 
thing less than this would not be justice; i t  represents an attempt t o  
keep cruelty in bounds. For as soon as people are invited t o  vent 
their criminal desires on the criminal, the same dangers reappear that 
we have just considered (under 4 and 5): as long as he is t o  be killed 
in any case, why merely kill him? Why not hang him first, then take 
him down alive, cut out his entrails. Why not have an orgy? Histori- 
cally, the call for talion has generally signified a great advance over 
wanton ~ h e l t y . ~  

The fourth and fifth functions still come under the heading of de- 
terrence. The sixth might be called cathartic, to  use an ugly word for 
an ugly fact. Punishment purges the society-not, as often claimed, 
by removing some mythical pollution, but in a more palpable psy- 
chological sense. The purge, of course, affords only temporary relief, 
and unfortunately there is evidence that i t  is addictive. But this func- 
tion of punishment has often been mistaken for a demand for retrib- 
utive justice. 

The traditional distinction between three functions of punishment 

2. Cf. Paul Reiwald, Die Gesellschoft und ihre Verbrecher (Zurich: Pan-Ver- 
lag, 1948). pp. 268f.. 273, 294, and also 16ff. where it is pointed out  that in 
e'ghteenthcentury England the punishment for treason began with hanging; 
then the offender was taken down while still alive and his entrails were cut out 
"d burned before his eyes; and then ho was beheaded and quartered. 
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1 -deterrence, reform, and retribution-is not subtle enough. One be-and can be-undone. This is a superstition. The past is not a 
should distinguish ten functions-four more in addition t o  the six blackboard, punishments are not erasers, and the slate can never he 

!, considered so far. wiped clean: what is done is done and cannot be undone, 
! (7) Punishment is often justified as a means of reforming the of- : (c) The intuitive certainty that nevertheless often accompanies the 

fender. ~h~~ a child is punished to teach him a lesson and to make belief that an offender fails t o  'get what he deserves until he is pun. 
him a better person. Lawbreakers have been pilloried, whipped, sent ished can be explained psycholdgically. 
to prison, branded, maimed, and fined t o  reeducate them. Hardly Before we develop some of these objections, i t  is important to 
solely for that purpose, but we need not doubt that this was often consider the matter of ethics. 
held to he one aim of punishment-and more rarely also one func- 
tion of punishment. ETHICS IN  HISTORICAL PERSPECTIVE 

( 8 )  Recompense or restitution is scarcely a punishment as 10% a. 
i t  is merely a matter of returning stolen goods or money. But sup- We usually take for  anted that there is a discipline called ethics, 
pose one has insulted another person and is required t o  make a pub- and we rarely if ever ask what i t  amounts to. But when discussing 
lie apology, one has to make up to someone else some form of "the ethics of punishment," we should know what we are talking 
humiliation, inconvenience, or suffering. When the offender is humil- about. Asked to define ethics, one might say that i t  is the science of 
iated, inconvenienced, or  made to suffer in turn because this is held right and wrong. If pressed about the word "science," one might 
t o  he some recompense for the offended party, we enter the realm of speak instead of systematic or, perhaps better, sustained reflection, ~f 
punishment. Similarly, when i t  is claimed that the lawbreaker has questioned whether ethics really concerns itself with every kind of 
harmed society and must now pay his debt to society, recompense is right and wrong, including, for example, right and wrong chess moves 
invoked as the purpose of punishment. The point is not that the or right and wrong answers to problems in arithmetic, one might 
offender deserves t o  suffer; i t  is rather that the offended party de- qualify these two terms and speak of "moral" right and wrong. B U ~  
sires compensation. Again, the various functions often inter~ene- at that point one would beg the question, inasmuch as is 
trate used simply as a synonym for "ethical." And to say that ethics is the 

(9) Expiation is also a form of recompense, hut here the under- study of ethical right and wrong does not tell us what ethics amounts 
lying idea is that some god has been offended and must he appeased. to. But a t  this point it may suffice to say merely that ethics is the 
~h~ notion of expiation depends on religious beliefs and makes no study of what makes human actions right or  wrong. 
sense apart from them. Here I am sticking closely to the traditional Specifically, what are we doing when we discuss the ethics of pun. 
meaning of "expiation." If it were objected that the notion also ishment? We have defined punishment and seen that this institution 
makes sense in relation t o  a sovereign, a parent, 01' anyone at all who serves a variety of Purposes. Perhaps we can even agree that i t  would 
sees himself as standing in God's place, I should say that such cases be unsatisfactory t o  discuss punishment at length and ignore 
are best included under number 8. ethical questions. But what are the "ethical" questions that need to 

(10) pinally, there is the claim that justice requires retribution, be taken into account? 
and that justice is done when, and only when, the offender is Pun- Ethics was horn among the Greeks in the fifth century B.C. when 
ished: he deserves to he punished, and until he actually is punished One Person is singled out  as its founder, this is generally socrates. 
he fails to get what he deserves. This claim, which figures prom!- A c t u a ~ ,  his immediate forerunners include not only some of the 
nenlly in the rhetoric about punishment, is open to several crib- "phists hut also Aeschylus, Sophocles, and Euripides. 1n the ores. 
cisms; teio, most notably in the last play of this trilogy, the Eumenides, we 

(a) The notion of desert is questionable. sustained reflection on rival claims of right and wrong, and 
(h)  The first seven functions are clearly future-oriented T h i l a r  issues were central in many other Greek tragedies,3 I t  cemains 

eighth (recompense) is a t  least partly future-oriented, hut it that this kind of reflection has not been a feature of all 
hinges on the notion of desert. The ninth (expiation) is a 
the eighth that introduces the supernatural. But retribution 
oriented and frequently based on the claim that a past event 3. '01 more detailed discussion, see Kaufmann, ~ r ~ g ~ d ~  and phifosophy 

Garden City, New York: Doubleday, 1968; Anchar B O O ~ S ,  1969). 
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times and climes. Nevertheless i t  is possible and illuminating t o  see i t  
against the background of some earlier stages and to distinguish five 
stages in all. 

1. Originally,"right" meant conforming to tradition,and "wrong" 
was what violated tradition. At this point, or rather during the ages 
when this attitude prevailed, there was no distinctively moral sense 
of "right" or  "wrong." One might therefore speak of a preethical 
stage, and in many ways the Iliad is still preethical in this sense.4 

2. The second stage is reached when tradition clashes with tradi- 
tion. In a tightly knit socikty whose members stay put in one place 
and have few contacts with other societies this need never have hap- 
pened, especially during the millennia before the art of writing was 
invented. But as outside influences multiplied, tradition ceased more 
and more t o  speak with a single voice. Literacy did its share t o  facili- 
tate comparisons. When individuals arise to criticize convention by 
appealing to a rival tradition, as the Hebrew prophets did, we reach 
the protoethical stage. In Greek tragedy we see how this stage gives 
rise to the next. The characterization just given fits the Eumenides 
and Antigone, but in these plays and in many of Euripides' we en- 
counter a delight in argument that offers a stark contrast to the 
Hebrew prophets. 

3. The next stage is reached when some of the Sophists discover 
that arguments cannot prove that a convention is right. Skepticism 
emerges and results in ethical relatiuism. If ethics is understood as 
sustained reflection, i t  begins with the Sophists, and this is the oldest 
ethical position. For the Hebrew prophets did not engage in sus- 
tained reflection or in a more or less systematic study of right and 
wrong. Socrates may have concentrated on conduct more exclusively 
than the major Sophists did, and t o  that extent he may be the father 
of ethics, but the main reason why he is so often singled out in this 
way is surely that Plato, the first philosopher known t o  us from com- 
plete works and not merely fragments, acknowledged Socrates as his 
master; and in the earliest complete works on ethics that we know- 
some of Plato's dialogues-Socrates leads the discussion. Yet we 
do  not know for sure to what extent, if any, the historical Socrates 
developed a response to ethical relativism. 

4. What Plato and many subsequent moral philosophers tried to 
do  was precisely this: t o  counter ethical relativism. Plato's way of 

4.  For a striking example, see Jliod, 6:57If 
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doing this is still with us in the twentieth century. I t  is illuminating 
to distinguish three elements in his strategy, which in essentials has 
also been the strategy of Kant and many others. First, he presents 
himself as the champion of a tradition and the opponent of the 
relativistic critics of that tradition whom he sees as moral nihilists. 
Second, he is actually far from endorsing any one tradition in toto; 
like later theologians, he selects and reinterprets without realizing 
fuUy how this procedure is open t o  the criticisms of the ethical rela- 
tivists. Finally-and this is why, like Kant, he has been revered as a 
great philosopher-he offers arguments in defense of his ethical abso- 
lutism. Upon close examination, his arguments, like Kant's, d o  not  
stand up. And having discovered that, one finds that philosophers of 
this kind actually offer bad reasons for an expurgated version of the 
moral code on which they were brought up. 

To understand this position, i t  is essential to  recognize the three 
moves on which i t  depends. The contrast of a hallowed tradition 
with moral nihilism provides some sanction by authority as well as a 
powerful threat, as if this version of ethical absolutism were all that 
stood between us and disaster. We are lulled into forgetting that 
there are many traditions and many versions of ethical absolutism. In 
typical Manichaean fashion, the absolutist poses as a savior from 
moral chaos-no, not as a savior but as the savior, as if he provided 
the one and only alternative to moral nihilism. We do not ordinarily 
think of Plato and Kant as Manichaean, but their dualism is palpable 
and involves them again and again in ignoring significant alternatives. 
Absolutists with widely different positions abound, and it is sus- 
tained reflection on this fact and on divergent codes that leads to 
ethical relativism. The first element of Plato's s t ra ted  thus involves a 
crucial mistake. In Plato's case we cannot be altogether sure that he 
himself failed t o  realize this, for he defended the "noble lie" and 
argued that one has to deceive people in order t o  save thems  

The second element of this strategy involves a common form of 
self-deception. I t  consists in what I call "exegetical thinking," which 
is to say that a tradition or a text  is endowed with authority; that 
one then reads one's own ideas into it; and that one gets them back 
endowed with authority.6 

The third and last element of this strategy bears the burden of 
giving this whole enterprise the name of philosophy. We are offered 
arguments, often even alleged proofs. Plato scholars, however, no 

5.  Republic, 414, ec passim 
6.  For more detailed discussion, see, e.g., Without Guilt and Justice, Sec- 

tion 6 ,  and the chapter on "The Art of Reading" in Kaufmann, The Future o f  
the Humanities (New York: Reader's Digest Prea. 1977).  
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longer accept plato's arguments, and Kant scholars are appalled no less sure that the same crimes called for very different punish. 
by what a close study of Kant's arguments in his books on ethics merits. Second, by no means all absolutists have been retributivists. 
shows.? In fact, retributivism does not occupy a privileged position in any of 

~h~ reason for singling out Plato andKant is, of course, that they the five stages considered here. 
are widely considered as great as any philosopher of any time. To 
prove the case against them in detail and to  show how the same anal- RETRIBUTION I N  HISTORICAL 
ysis applies to Christian absolutists, some util~taI'ians, and various PERSPECTIVE 
contemporary writers would obviously be impossible in a short essay. 
~ h ~ t  the absolutist position is based on reason, and ultimately on It might be neat to distinguish the same five stages just considered. 
authority, if only that of the thinker's own moral intuitions, seems But i t  meets the eye that neither the Sophists nor plato defended 
plain. I am suggesting that it is also based on a more or less sweeping retribution, and even Aristotle ignored retribution in his careful anal- 
disregard for rival authorities and different moral intuitions. ysis of Justice. We shall therefore concentrate on the first two stages 

and on some non-Greek versions of ethical absolutism, 
5. ~h~ last stage to  be mentioned here is critical ethics, meaning A.S. Diamond has shown that in early penal codes homicide was 

criticat reflection on alternatives. Perhay representatives of critical punished with fines; and in the many more or less primitive tribes he 
ethics can claim Socrates as a forerunner with at least as much right studied, pecuniary fines for homicide outnumbered capital punish. 
as plato had to do this. But my own ethics being of this type, I have merit by a ratio of better than five t o  one: 7 3  percent versus 1 4  per- 
no wish to invoke any authority. What is remarkable is rather how cent; and in the remaining 13 percent the punishment was also a 
little ethics of this kind is to  be found before the nineteenth century. fine: the slayer had to turn over to  the victim's family a number of 

critical ethics does not involve the absurd view that any ethic is women, children, or slaves. It is only in what Diamond calls " ~ ~ t ~  
as good as any other. On the contrary, that view is thoroughly un- Middle and Late Codes (including England, 1150 and onwards)" that 
critical. Nor does critical ethics cntaid a lack of moral convictions. It intentional homicide is taken to  require capital 
does entail what Nietzsche once called "the courage for an attack on The belief that wrongs call for retribution is not primordial, in. 
one?s convictions.,38 ~ a r  from treating one's own ultimate intuitions stinctive, and universal-a timeless truth inscribed in the hearts of all 
as authoritative and finding corroboration in the consensus of like- men that only moral nihilists and relativists dare to  question. ~t is 
minded individuals, past or present, one asks systematically what rather a belief that developed in historical times. o f  course, that does 
speaks for and against one's own views, and what speaks for and not Prove it to be false, but it does refute one argument on which 
against various alternatives. In the process, many positions are dis. retributivists often rely, the appeal to  the eonsensuq gentium, the 
covered to be confused, inconsistent, or based on shoddy evidence Or of all nations. In addition to  eliminating this prop, histo& 
arguments, while a few-sometimes only one but often more than cal study also shows how shaky the appeal to  moral intuition is. 
one-seem tenable. In the Code of Hammurahi, around 1700 B.C., capital punishment 

when we place the ethics of punishment in this framework, two is invoked rather frequently, but for the most part the reason for it 
points emerge. ~ m t ,  those who defend retribution as the ethical would not seem to  be retribution, much less an attempt to approxi- 
function of punishment are generally absolutists who consider it mate the punishment of the crime. To be sure, if a noble has de- 
intuitively obvious that certain crimes call for certain punishments Stro~ed the eye of another noble, his eye shall be destroyed; if he has 
and who ignore history, which shows how many brilliant writers the bone of another noble, "they shall break his bonez2; and 

if he has knocked out a tooth of a noble "of his own rank, they 
Out his t o ~ t h . " ' ~  If the victim is not a noble, the punishment 

a fine, and this is also the case when a commoner has stmck the 

9. A.S. Diamond, Primitive Low (London: Longmans, 1935; Methuen, 
'9711, eSpecially p. 316. See also iliod, 9 : m z f f .  

8.  I,, a posthuh~usly published note, Gesommelte W e r k  Musarionausga l o .  Ancient Near Eastern Texls Relating to the Old znd &., ed. 
(Munich: Musarion Verlag, 1920-291, vol. XVI, P. 318. damesB. hitchard (Princeton: Princeton University Press, 1955). pp, 163-80, 
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cheek of a commoner. But what needs emphasis is that the cases in stage. Here we find sustained reflection and argument, and tradi- 
which the punishment is so similar t o  the crime that we may think tional views are called into question. ~ u t  the author's view cannot be 
that the underlying principle is surely retribution are the exception, categorized as ethical relativism. In a way, then, this book does not 
not the rule, even in the section of the code on which we have con- quite fit into the scheme I have outlined. The reason for bringing it 
centrated. ~f a noble has struck the cheek of a qohle of higher rank, up nevertheless is that it represents an attack on the views of 
he is to receive sixty lashes with an oxtail whip in the assembly. If he friends who understand human suffering as divine retribution for 
has struck the cheek of noble of his own rank, he is to pay a fine. If human wrongdoing. Job maintains, and so does the author of the 
a slave has stmck the cheek of a noble, they cut off his ear; if a son book, that Job, who suffers grievously, has done no wrong, and in 
has struck his father, they cut  off his hand. the final chapter God says twice that Job has spoken the truth 

sections of this code it is even more obvious that it does his friends have not. In a theological context one would have to 
not rest on the principle of retribution. It may suffice to  cite two stress that Job and the author of the book deny ~ o d ' ~  goodness and 
consecutive laws ( ~ 1 5 4 f . ) .  If a noble has had intercourse with his justice." In the present context it is more important to insist that 
daughter, they shall make him leave the city. If he has chosen a bride they reject the view, apparently widespread even then, that the good 
for his son, and the son has had intercourse with her, but later he and evil fortunes of men may be understood as the result of divine 
himself has lain in her bosom and he is caught, they shall hind that retribution. 

and throw hih into the water. The translator ha.! "him" but Looked at superficially, this may seem to be irrelevant to "the 
says in a footnote: "Through a scribal error the original has 'her.' " ethics of punishment.'' In fact, beliefs about divine justice are as 
one may wonder whether this was a scribal error, and, if it was, how relevant as Plate's beliefs about the idea of justice, for in both cases 
many women may have died on its account. Either way, whether he it is assumed that what is at stake is the paradigm of justice. M ~ ~ ~ -  
or she was drowned, it will come as a surprise that this offense was over, those who believe that all suffering is deserved and more or less 

$0 much more serious than incest between father and directly due to divine retribution will feel, as hgust ine  and many 
daughter. ~n any case, retribution is not invoked as the basic prin- outstanding Christians after him did and taught, that compassion for 
ciple. those God chooses to  punish is sinful. The ethical implications of the 

E~~~ Hammurabi may be assigned to  the protoethical stage rather Book of Job, on the other hand, include the view that it is entirely 
than to the preethical stage, if it is assumed that the point of such a appropriate to  feel compassion for the unfortunate. Their suffering is 
codification of law is that convention occasionally clashed with con- not necessarily deserved. 
vention and it was necessary for that reason to determine clearly It has often heen claimed falsely that the friends ?f job represent 
which traditions were to be binding. When we consider the Hebrew the mainstream of old Testament thought. In fact, the ~ o ~ k  of job, 
~ i b l ~ ,  the Old Testament, this is plainly so. Here an aware. in which Job's "friends" are rebuked and repudiated, is at one with 
ness of alternatives is stressed from the start. Moses is said to have the ethic of Moses and the prophets and specifically with the insis. 
been schooled in the wisdom of Egypt, and his laws are meant give hce On compassion for widow, orphan, stranger, and slave and the 
shape to a different way of life-different not only from that refrain that the children of Israel, having been slaves in ~ g ~ ~ t ,  should 
~ g y p t  but also from that of other nations. how it feels to  be oppressed. Isaiah 53, on the 

~t has often been claimed that the Law of Moses is based on the is also close to  the ~ o o k  of ~ o b .  
principle of an eye for an eye and a tooth for a tooth, but anyone 
who has ~ x o d u s ,  Leviticus, Numbers, and Deuteronomy 
knows that this is not so, although this phrase occurs three times Of course, this is not the way the Book of Job has usually heen see 

The Dimensions of Job: A Study and Selected Readings, presented by ~~h~~ N, 
E~~~ where it does occur, exceptions are noted, and it is not by any (New York: Schocken Books, 1969). In addition to a long introductory 
means suggested that retribution is what is sought. Indeed, in one Of -y, Glatzer presents, with short prefatory notes, thirty-two interpretations. 

the three passages (Deuteronomy 19). as we have seen the My Own (PP. 237-45, reprinted in abbreviated form from ~h~ poith ofo H ~ ~ ~ .  
lit, lg61) he introduces as "one of the boldest and most incisive and sensitive 

phrase is actually introduced: "The rest shall hear and fear, and '?ne~tions on the Joban problem. His analysis stresses J O ~ ' S  protest against di. 
never again commit any such evil in your midst." '"justice and his denial o f  God's goodness-issues carefully avoided by thee. 

perhaps the ~ o o k  of Job is best understood as helonging to a late logical moralists." I mention this only because m y  reading might strike some 
not versed in biblical scholarship as eccentric. 
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In the Old Testament, retribution had never achieved the central 
importance that it  assumed in the New Testament. In the New Testa- 
ment men's laws, society, and this world are depreciated radically, 
and justice is t o  be found only in the divine judgment that consigns a 
few t o  heaven and the mass of men to  hell and etemal damnation. In 
this divine judgment all other functions of punishment drop away. 
As Pope Pius XI1 noted in hi address t o  the Sixth International Con- 
gress of Penal Law, October 3,  1953," "The Omnipotent and All- 
Knowing Creator can always prevent the repetition of a crime by the 
interior moral conversion of the delinquentM-or, we might add, in 
any number of other ways. "But the supreme Judge, in His Last 
Judgment, applies uniquely the priniiple of retribution." This shows, 
according to  the pope, that "modem theories" are wrong when they 
"fail t o  consider expiation of the crime committed . . . as the most 
important function of punishment." 

Liberal Protestantism has spread a very different but historically 
untenable conception of the Gospels. In fact, the notion that retri- 
bution is the crucial ethical function of punishment is rooted in the 
New Testament, at  least as far as Westem civilization is concerned. 
This is no small matter, for it  did not remain for a twentieth century 
pope to  exhort Christians to an imitatio Dei in these matters. The 
belief in a God who was held to  punish relatively trivial offenses with 
eternal tortures was taken to  justify cruelties that have no parallels 
in the c o d a  of Moses or Hammurabi. Moreover, Jesus neither coun- 
selled nor showed compassion for the damned, and Augustine among 
others taught expressly that one must not feel compassion for them. 

Of the other religions in which similar doctrines prevailed it  will 
suffice to  mention Hinduism with its doctrine of reincarnation. Here 
the wisdom of Job's friends poisoned a whole society. The widow, 
the poor, and the oppressed are held to deserve their fates and to 
suffer just retribution for the wrongs they did in previous lives. 
Again, compassion would be sinful." 

The notion that just retribution is possible was not born of philo- 
sophical reflection and much less of the experience of human legisla- 
tors. It was born of the unsupported claim that-in the words of 
Jesus cited by Pius XII-"the Son of Man will come with his angels 
in the glory of his Father, and then he will repay every man for what 
he has done"I4 ; or of the equally unsupported claim that there is a 

12. The Catholic Mind, February 1954. 
13. Thc views presented here are defended much mare fully in some of my 

other writings, especially in Religions in Four  Dimensions (New York, Reader 
Digest Press, 1976). 

14. Matthew 16:27, cited by the pope along with Romans 2:6 and 13:4. The 
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law, karma, that governs the tra smigration of souls, insuring that 
after death everybody gets what h deserves. 9 

Two of the most impressive m1en of the enlightenment still tricd 
their hands a t  attempts to emulate God's alleged justice. In his first 
inaugural address, Jefferson proppsed nothing less than "Equal and 
exact [!] justice to all men." For him this did not entail the aboli- 
tion of slavery; but in 1779 he had actually drafted "A Bill for Pro- 
portioning Crimes and Punishments," whose provisions are likely to  
strike a modem reader as grotesque: "Whosoever shall be guilty of 
rape, polygamy, or sodomy with man or woman, shall be punished, if 
a man, by castration, if a woman, by cutting through the cartilage of 
her nose a hole of one half inch in diameter a t  the least." And: - 

whosoever on Purpose, a of malice forethought, shall maim another, or 
shall disfigure him, by cutt~ g out or disabling the tongue, slitting or cut- 
ting of a nose, lip, or ear, br nding, or othenvise, shall be maimed, or dis- 
figured in like sort; or i f  that annot be, for want of the same part, then as 
nearly as may be, in some ot er part of at least equal value and estimation, 
in the opinion of the ju and moreover shall forfeit one half of his lands Lnd goods toJ 

Kant stated that: 

Y 
Whoever steals makes everybody else's property insecure; he thus robs 
himself (in accordance with the law of retribution) of the security of all 
possible property; he has nothing nor can acquire anything but still wants 
to live, which is not possible unless others feed him. But since the state 
will not do this for nothing, he has to place his powers at the disposal of 
the state for whatever labor it deems fit.. . . , 

1 \ And, Kant also said: 

i 
Even if civil society were to dissolve with the full agreement of all its mem- 
bers (e.g., a people on an island resolved to scatter all over the world), the 
last murderer still confined to prison would first have to be executed in 
order that everybody received what his deeds deserved, lest a blood guilt 
should stick to the people that had not insisted on this penalty.. . .I5 

The major critics of retributivism (for example, Bentham, Nie- 
tzsche, and Shaw) have been more or less militant anti-Christians, 

RSV lists the following parallel passageii Matthew 10:33; Luke 12:9; 1 John 2:28; Romans 2:6; Revelations 22:12. It would be easy to lengthen the list. 
15. See The Complete Jefferson; Containing his Major Writings, Published 

blished, except his Letters, ed. Saul K. Padover (New York: Duell, 
Pearce, 1943), pp 9 02 .  and Irnmanuel Kant, Metophysisehe An- 
e der Rechrsleh~*E, 
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but by no means moral nihilists. On the contrary, the turn against I 
retributivism has been motivated ethically for the most part. 

OBJECTIONS T O  RETRIBUTION 

It is arguable that this whole chapter should have concentrated on 
this topic, recapitulating all the major arguments. But it is a mistake 
to think of philosophy only or mainly as the amassing of arguments. 
It is important to  gain perspective on a problem or position and to 
perceive its relation to  other problems and alternative positions. That 
is what has been attempted here so far. It is important to realize that 
retribution is not one of the three functions of punishment, along 
with deterrence and reform, but rather one function among many 
more, of which ten have been considered here. It is also crucial to 
realize how it is a relative latecomer, and how small a role if any it 
has played in many codes. Finally,we can hardly begin to understand 
its place in the modem world until we grasp its relation t o  Christian- 
ity. 

Instead of recapitulating all or even most of the arguments to be 
found in a vast literature, I should like once again t o  concentrate on 
a few especially important points that need more discussion. 

1. What has hurt retributivism more than any argument is the con- 
junction of three cultural developments: the eclipse of Christianity; 
the spread of humanitarianism, to  which some of the greatest nine- 
teenth century novelists contributed; and the emergence of depth 
psychology. The type of psychology that is at issue here is tied above 
all to  four names: Dostoevsky, Tolstoy, Nietzsche, and Freud. I shall 
say no more about the first two developments, but it may be useful 
to indicate a t  least briefly how depth psychology has contributed to 
the marked decline of faith in retribution. One simply cannot under- 
stand the change in the whole climate of opinion about punishment 
without paying some attention to  the rise of depth psychology. 

It has become a commonplace that criminals are not essentially 
different £rom law-abiding citizens. Manichaeans do not see their 
enemies as essentially like themselves, and most Christians had not 
thought of the damned as essentially like the saved. The insistence of 
the new psychology that criminals are not profoundly different from 
other men went well with the spread of humanitarianism. But Freud 
and Nietzsche also attacked from the opposite side the sharp division 
between respectable society on the one hand and the abnormal and : 
criminal on the other. They exposed the unedifying motives and; 
emotions of the normal and respectable and thus showed us punish- 
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ment in a new light. Even when the cathartic function of punishment 
described above has not been perceived as clearly as I have sought to 
present it, capital punishment and the claim that retribution is re- 
quired are no longer seen today as they were seen by Kant and Hegel, 
T.H. Green and Bernard Bosanquet. 

Green still claimed that "Indignation against wrong done to  an- 
other has nothing in common with a desire to revenge a wrong done 
to ~urse l f . " '~  This claim was crucial not only to his defense of retri- 
bution as the distinctively ethical factor of punishment. Yet it is psy- 
chologically naive in the extreme. The Buddha knew that in the sixth 
century B.C., but before Nietzsche and Freud very few other people 
did. On January 28,1804, the British Morning Hemld could still pub- 
lish the following report that Green, who was born some thirty years 
later, might still have taken at face value, while many, if not most, 
readers today will consider it a vivid refutation of Green's view of 
indignation: l 7  

The enormity of Thomas Scott's offence [sic], in endeavouring to accuse 
Captain Kennah, a respectable officer, together with his servant, of rob- 
bery, having attracted much public notice, his conviction, that followed 
the attempt, could not be hut gratifying to all lovels of justice. Yestrrday, 
the culprit underwent a part of his punishment: he was placed in the 
pillory, at Charing Cross, for one hour. On his first appearance, he was 
greeted by a large mob with a discharge of small shot,such as rotten eggs, 
filth, and dirt from the streets, which was followed up by dead cab, rats, 
etc., which had been collected in the vicinity of the Metropolis by the 
boys in the morning. . . . 

8 

If we are immune to all attempts to  convince us that what Thomas 
Scott received was what Jefferson called "exact justice," this is surely 
not because such a claim could not be supported by arguments at 
least as good as Jefferson's and Kant's arguments for other punish- 
ments. Scott had tried to  undermine respect for Captain Kennah, and 
it could be argued that retributive justice demanded that he be sub- 
jected to  loss of respect. 

Branks were iron frames placed over a woman's head, with a sharp 
metal bit entering the mouth, and were used to  punish scolds. Surely 
it could be argued that this punishment fitted the crime and was not 
wholly disproportionate. Yet nobody nowadays takes seriously the 

16. T.H. Green, Lectures on the Principles of Political Obligation (London: 
. Longman, Green, 1937), p. 184. First published posthumousiy in 1895. 
? '  17. The report is quoted by William Andrews, Old-Time Punishments 1890 +: .. -- . (London: Tabtrd Press, 1970), p. 84f. The chapter on "The Pillory" shows that 
i?S: the scene descr~bed was typical. g: 
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claim' that retributive justice demands such punishments as branks or 
pillories, or gags and ducking stools, or branding and maiming. And 
one of the most important reasons for these changes is an awareness 
of the motives that find expression in such punishments. 

It may be objected that being a scoldqfalsely a c c u s i v  n f  
anned robbery are not crimes at all, or that at least they involve no 

c - ~ ~ a l  harm, and that any physical punishment is therefore 
obviously disproportionate. But that is really beside the point at 
issue here. What requires explanation is that attempts to  devise inge- 
nious punishments that could perhaps be defended as proportionate 
have all but disappeared and hardly anyone in the Western world 
advocates public punishments of any kind. This does not  necessarily 
mean that we have become more humane. But it has come to  be felt 
widely that the "lovers of justice'' who feel gratified by watching 
and contributing to  the punishments of wrongdoers are not so differ- 
ent from these wrongdoers and anything but admirable. Hence the 
tendency has been to  prevent such spectacles as that described in the 
Morning Herald by no longer punishing offenders in public. This 
change of procedure also has the advantage that we do not see what 
is done and hence are not haunted by the vision of brutal warders 
and inhuman prison conditions. We know that punishment in action 
is not fit for the daylight-and keep it out of the light; and even 
most of the judges who send people to prison refrain from ever set- 
ting foot in a prison lest they see what they do. 

2. The most important argument against retributive justice is that 
punishments can never be deserved. This means that a punishment 
can never be wholly proportionate. The admission that some punish. 
ments are more disproportionate than some others does not entail 
that there is one punishment that is perfectly proportionate any 
more than the claim that X is warmer or softer than Y, or more beau- 
tiful than Y, entails that there must be a perfectly warm, soft, or 
beautiful entity (Plato's error). Most retributivists are Platonists 
without realizing it. They even extend his ancient error to  punish- 
ment, as he did not. 

It is surely obvious that for many, indeed most, crimes there is no 
wholly proportionate punishment; for example, seducing a child, 
raping a child, arson, treason, traffic violations, genocide, embezzle- 
ment, fraud, forgery. Nevertheless some people still believe that at 
least in some cases there are perfectly proportionate penalties that 
make retribution feasible. The prime example has always been horn'- 
cide or a t  least premeditated murder. Yet it meets the eye that being 
killed suddenly, unexpectedly, is altogether different from a Pro- 
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tracted trial and a long period of imprisonment under the sentence of 
death; and usually the mode of execution bears no  resemblance t o  
the method of the murder. To this one might also add the difference 
in the family circumstances, the age, and the attitude toward life of 
the original victim and the criminal. I am not arguing against the 
death penalty at this point but only against the claim that capital 
punishment for murder is a wholly proportionate penalty and thus 
an example of just retribution. 

My thesis that punishments can never be deserved also means that 
the notion of desert is a confused notion and that on closer examina- 
tion we find that desert cannot be calculated. This point is equally 
relevant to distributive justice and retributive justice, and I have 
developed it at length elsewhere, mainly in the context of "An At- 
tack on Distributive J ~ s t i c e . " ' ~  

I have also tried to show how the origin of the idea of justice, 
which I equate with the idea that a reward or a punishment is de- 
served, is to  be found in a promise that if X does this, X will receive 
that reward or punishment. When the promise is not fulfilled, or its 
fulfillment is delayed, one feels that X has a reward or punishment 
coming to him, that X deserves it; and only when the promise is ful- 
filled does one feel that justice has been done. The promised reward 
or punishment need not be presented as perfectly proportionate, and 
it may even be capricious, provided only that the person who makes 
the promise is viewed as having some authority. This analysis applies 
both to the historical past and to  our childhood in which we develop 
notions of justice. (Guilt feelings are the sense that we deserve to  
suffer, that we have a punishment coming to us. "Guilty" means a t  
bottom "deserving of suffering.") I 

At a later stage, when conventions are examined critically and one 
begins to  look for inconsistencies, one is struck by the occasional 
rhetoric of proportionality and the discovery that actually punish- 
ments as well as rewards are not proportionate. Instead of admitting 
at this point that desert is incalculable and that people cannot be 
given what they deserve in this more refined sense of the term, which 

18. Without Guilt and Justice, ch. 3. Chapter 4 is "The Birth of Guilt and 
Justice." John Hospers believes that if we scrapped the idea o f  desert, then "on 
the same grounds should goodness and rightness and most concepts in the sphere 
of ethics" (Chapter 8, p. 187)  be scrapped. I cannot agree. We can give examples 
of what we consider good, loving, honest, and courageous; but most people who 
defend justice are unable to specify just punishments and distributions. And 
whenever someone does make bold to  give examples, which is unusual in the 
1970s, most of  the other advocates of "justice" who are present are quick to  dis- 
agree. This shows how "just" is very different from "courageous," "honest," 
and many other moral terms. 
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involves not merely the fulfillment of a promise but proportionality, 
some great religious teachers, notably including Jesus or the evange- 
lists, have claimed that after death everybody will receive precisely 
what he deserves. Hence Jefferson still believed in the possibility of 
"exact justice," or at least paid lip service to  it and lent it his im- 
mense prestige. Speculation about the proportionate punishments 
after death gave rise to  a veritable pornography of punishment and 
allowed the sadistic imagination rather free rein. Speculation about 
proportionate rewards, on the other hand, has remained a rather 
banren affair. 

We simply cannot determine who desemes what. "Exact justice" 
and "simple justice" are chimeras; and what one generation consid- 
ers simple justice often strikes the very next generation as simply 
outrageous. This would long have become a commonplace if it were 
not for the prestige of glib religious claims that after death all of us 
receive our just deserts and that divine or perfect justice consists in 
exact retribution. 

Philosophers have been confused further by the Platonic error that 
if X is softer than Y, there must be something that is perfectly soft. 
But I can admit that if a child steals a penny and her father beats her 
to  death for it after first torturing her for a week, this punishment is 
more disproportionate, undeserved, and outrageous than it would 
have been for him to  torture her for four days and to  stop beating 
her before she was dead; hut from this it does not follow that there is 
a punishment for stealing a penny that would be truly proportionate 
and deserved, or another one that would he "perfectly" outrageous. 
As Gerard Manley Hopkins said in the opening words of one of his 
best poems: "No worst, there is none." And we might add: No best 
either. 

3. Even if a punishment could be proportionate, it would not fol- 
low that it ought to  be imposed. Clearly, hanging Eichmann was a 
less proportionate punishment for the crime of which he was found 
guilty than it would have been to  all but kill him again and again, 
millions of times, and always to  bring him back at the last moment 
to be subjected to a similar procedure. From the fact that most of us 
would object to the more proportionate punishment on ethical 
grounds it follows that the attempt to  make punishments proportion- 
ate-that is, the retributive factor-cannot be the distinctively ethi- 
cal factor of punishment. 

It may be objected that most of us are simply mistaken and that 
Eichmann ought to have been tortured for years. For my purposes 
here it is sufficient to  note that the view that retribution is the dis- 
tinctively ethical factor of punishment does entail this conclusion. 
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While I find this conclusion odious (and actually asked Ben Gurion 
to  commute Eichmann's sentence and let him go free), I must admit 
that the plea for torture in such cases is less inhumane and, much 
more rational than the words of Jesus in the first three Gospels, com- 
forting his disciples with the assurance that "if anyone will not re- 
ceive you or listen to  your words . . . it shall be more tolerable in the 
day of judgment for the land of Sodom and Gomorrah [that is, for 
the greatest evildoers of all time] than for that t o ~ n . " ' ~  

It may be asked on what grounds I would oppose torturing Eich- 
mann. The answer is simple. If anyone deserved torture, he and 
Himmler, Beria, Stalin, and Hitler would have been prime candidates. 
But I hold that no human being deserves torture, that the attempt 
to  determine what a human being deserves is misconceived and hope- 
less, and that a society that condemns all forms of torture might 
diminish human cruelty. But there are times and cases that lead one 
to  wonder whether this last hope is too optimistic. 

4. It should be abundantly clear, but i t  may he well to say so ex- 
pressly, that I have not argued for the abolition of punishment. As 
indicated in the opening section of this chapter, punishment has 
many functions. We cannot dispense with punishment. We need rules 
and laws, and these require sanctions in the form of penalties. In our 
penal codes we have reduced the staggering variety of Old-Time Pun- 
ishments or Curious Punishments of Bygone Days, to  cite the titles 
of two old books (1890 and 1896) to  mainly two or three: fines, 
imprisonment, and in some places also capital punishment. The de- 
ceptive charm of fines and prison terms is that both permit neat 
quantification and measurement and thus go well with the old con- 
ceit that desert is calculable. Actually, of course) it is common 
knowledge among those who have reflected on these matters that a 
$20 fine is not the same for a rich man and a poor man, nor is the 
same prison sentence for two people necessarily the same punish- 
ment. Since we cannot dispense with punishment, it is important to  
bring some imagination to  the modes of punishment. In this connec- 
tion it may be well to  conclude with a wordabout restitution. 

RESTITUTION 

This subject is considered at length by other contributors to  this 
symposium, and I cannot deal with it in depth at the end of this 
chapter. Only a few very brief observations are in order here. 

I am a l l  for a future-directed orientation and believe that those 
who have wronged others should ask themselves how they can make 

19.  Matthew 10:14 and 11:34;Mark 6 : l l ; a n d  Luke 10:lOff. 
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it up to  them or, if that is impossible, as it often is, how they can 
make it up to  humanity. To some extent, the courts might encourage 
and help offenders to  find appropriate ways and means. But this path 
is strewn with difficulties. 

The central problem is the one I have tried to  develop in this chap- 
ter. "Restitution" 'is a chimera like "exact justice." The term is 
based on and invites the same superstition that I have attacked ear- 
lier.20 The past is not a blackboard, the slate cannot be wiped clean, 
and what is done cannot be undone. As I try to  show in a forthcom- 
ing book, Time is an Artist, most people are loath t o  admit irrevo- 
cable change. Their attitudes toward hbtory and death, toward other 
men and even more so women, and toward so-called restorations of 
works of art and archaeological sites show this in a multitude of 
ways. So do many beliefs about retribution and restitution. In fact, 

I 
there is no proportionate punishment for seducing a chid,  raping a 
child, treason, traffic violations, or genocide, and there cannot be 
any "restitution" in such cases. If we should decide nevertheless to 
speak of "restitution," we should at least realize how misleading this 
term is. Like fines and prison terms, it seems to  allow for quantifica- 
tion and measurement and thus invites the old superstition that we 
can have exact justice and perhaps even restore the status quo ante. 
In this way "restitution" may lead us back into the ancient errors 

I 

that I have criticized here. 
That is not all. If we recognize these errors and permit the courts 

I 
i 

to  exercise a great deal of discretion in decreeing how a particular 
offender is to  make "rest;itution," we invite arbitrariness and mon- 
strous inequities. Goethe's Mephistopheles calls himself 

Part of the force that would 
Do evil evermore and yet creates the good.2' 

Conversely, those who would do good often create evil. Good and 
humane intentions are not adequate safeguards. 

In spite of these caveats, we must explore alternatives to  our pres- 
ent penal system, because that is a horror. And we cannot write off 
the suggestions that are often lumped together under the heading of 
"restitution" either because that term is unfortunate or because of 
the other difficulties mentioned. The prohlems of punishment are 
exceptionally thorny, and all paths are strewn with difficulties. Our 
task is t o  develop a system that is better than what we have now. NO 
best, there is none. 

20. See 10b. pp.214-215. 
21. Goethe's Folrst: The Original German and a New Translation andinho- 

duction by Walter Kailfmann (Garden City, N.Y.: Doubleday, 1961, Anchor 
Book, 1962) lines 1335f. 

@ Chapter 10 

Crime and Tort: 
Old Wine in Old Bottles 

Richard A. Epstein 

The relationship between crime and tort is much vexed in 
the judicial and academic literature. Most people recognize 
that the two systems of individual responsibility have 

much in common, but that much, too, separates them. In this essay I 
wish to investigate the reasons why the two rules of tort and crime 
should overlap and diverge, and then, having established the general 
framework, to  show how it applies to  key substantive questions 
about individual responsibility that must be confronted in both sys- 
tems. With the general part of the explanation completed, I want to  
turn to  the question of under what circumstances if any, the victim 
of a crime should be entitled t o  compensation ?sometimes called 
"restitution") in a criminal proceeding from his assailant.' 

1. In this essay 1 shall discuss only the issue of restitution, and not the 
related question of "compensation." These two terms have in the specialized 
literature somewhat technical meanings that are clearly brought out in Stephen 
Scbafer, Compensation nnd Restitution to Victims of Crime, 2nd ed. (Montelair, 
New Jersey: Smith, Patterson Publishing Co., 1970), p. x: 

Compensation is an attempt to counterbalance the victim's loss resulting 
from a criminal attack. It represents a sum of money awarded to him for 
the damage or injury caused by a crime. It is an indication of the responsi- 
bility assumed by society; it is, in essence, civil or neutral in character and 
thus represents a non-criminal goal in a criminal case. Restitution differs in 
that it allocates the responsibility t o  the offender. The restoration or repa- 
ration of the victim's position and rights that were damaged or destroyed 
by the criminal attack become, in effect, a part of the offender's sentence. 

See, for a discussion of the compensation issue, the Symposium in Minn. L. Re". 
50 (1965):213-310. 
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I. OVERLAP AND DIVERGENCE 

A moment's glance should convince even the most casual observer of 
the obvious points of both similarity and difference in the tort and 
the criminal law. It has been observed more than once that the ordi- 
nary street mugging is properly conceived of as both a crime and as 
an (intentional) tort; and it is generally understood that the action of 
the state in prosecuting the criminal offense does not bar the private 
claim for civil damages, and that, of course, the civil action doesnot 
bar the criminal prosecution. Yet it is also clear that in many typical 

i 
situations there is either a crime but no  tort or a tort but no crime: a 
conspiracy that works no harm is regarded as criminal but not torti- 1 
ous; and the same is the case with an unsuccessful attempt to  commit 

l 

a crime that works no harm to  its intended victim or to  any third 
party. Likewise, the ordinary traffic case, sounding in negligence, 
that gives its victim a civil action for damages does not under any 
view constitute a crime, even if criminal negligence is treated as a 
form of criminal responsibility.' Given the clear differences between 
the two systems, moreover, it follows that they cannot be regarded 
as complementary, if separate, parts of a comprehensive whole. It has 
often been said, for example, that both the law of crime and tort are 
directed toward the control of antisocial behavior, and that both are 
ultimately based upon some type of deterrence t h e ~ r y . ~  It still re- 
mains the case that such a theory is inadequate, for if the tort law is 
solely a means of reinforcing penal sanctions, or vice versa, then what 

I 
i 
! 
t 

2. The clear opposition between the civil and criminal standards of negli- 
gence can be easily illustrated. Civil negligence rests upon objective considera- 

! 
i 

tions, and the question asked always is whether the defendant as the man of 
ordinary skill and prudence, exercised reasonahle eare under the circumstances. 
And cases too numeroue to mention have stressed that the test is the due care 
of the reasonable man, and not  of the plaintiff with his own frailties and weak- 
nesses. The criminal standard is quite different, as the language of the Model 
Penal Code suggests: 

$2.02.  General Requirements of Culpability 
(2) Kinds of Culpability Defined 

(d) Negligently 
A penon acts negligently with respect to a material element of an offen= 

i 
when he should be aware of a substantial and unjustifiable risk that the 
material element exists or will result from his eonduet. The risk must be 

i 
of such a nature and degree that the actor's failure to perceive it, consid- 
ering the nature and purpose of his conduct and the circumstances known 
to him, involve a gross deviation from the standard of eare that would be 
exercised by a reasonable man in his situation. 

3. Oliver Wendell Holmes, The Common Low (Boston: Little, Brown and 
Co., 1964), Lecture 11. 
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are the functions of each body of rules when their substantive com- 
mands diverge? 

There has been in the literature only sporadic and ineffectual 
efforts to. account for the differences (let alone the similarities) he- 
tween the tort and the criminal law. The late Dean Prosser captured 
the customary view by identifying the difference between the two 
systems "in the interests affected and the remedy afforded by the 
law."4 Thus the crime is treated as the offense against the state and 
public at large, while the tort is treated as an offense against the par- 
ticular individual who seeks compensation and redress through the 
legal system. Likewise, the object of the tort law is thought (the 
question of relief to one side) to be the award of compensation to 
deserving injured parties, while the object of the criminal law is 
thought to be the punishment of the criminal, be it by death, incar- 
ceration, or fine, whether for purposes of retribution, deterrence, or 
even rehabilitation. 

The traditional bases for distinction are devoid of accuracy and 
analytic power. First, as will be discussed in greater detail, it is by no 
means clear that different interests are involved in the law of crime 
and tort, as both interests presuppose the invasion of individual 
rights in person and property. It is true that there are some circum- 
stances in which the conduct of a given individual will give rise to  
private actions, while other situations call for the invocation of the 
public force. But this observation, however true, only restates the 
question: when should the state, with its exclusive franchise, inter- 
vene on behalf of the public, and when should redress be left to the 
injured party? A fortiori, the distinction does not tell us anything 
about our central question: why the persistent sybstantive distinc- 
tions between criminal and civil actions? The mere statement that 
the interests affected are different gives no clue whatsoever to appli- 
cable principles a t  work in either or both areas. 

Similar observations can be immediately made about the second 
purported difference between tort and crime-that one looks to  the 
punishment of the accused and the other looks to the compensation 
of the victim. The problem with this test, quite simply, is that at best 
it tells us only the consequences that flow once certain conduct is 
described as criminal and/or tortious. Yet the object of the inquiry is 
to determine, not the consequences of the distinction, hut the rea- 
sons why it should be drawn in the first place. This proferred distinc- 
tion between the two systems therefore begs the very question that 

4. William L. Prosser. Handbook on the Low of Torts, 4th ed. (St. Paul, 
Minnesota: West Publishing Co., 1971), p. 7. 
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I 
we have asked, because it assumes what we seek t o  learn-why the 1 to show how it overcame the weaknesses of the first two positions.' 
principles of punishment differ from those of compensation. 3 One of the great (indeed consumine) attractions of the old strict lia- 

I!. HOLMES AND THE UNIFICATION 
OF TORT AND CRIME 

One possible response to  the failure to  find a suitable account of the 
differences between tort and crime is that no such account can be 
found because no such distinction in fact exists. In effect the argu- 
ment is that the two systems are at bottom governed by the same 
principles because they serve the same social ends. The implications 
of this are of course immense, for if the position is correct, it marks a 
fundamental repudiation of our traditional legal view, and requires us 
to  reorganize the substantive principles in either, or more likely both, 
areas. It is therefore of importance to examine the arguments in 
some detail, in order to  isolate the source of their confusion and 

~ ~--~..-~ .......-- 
bility theory was its protection to-innocent bystanders against the 
harmful conduct of their neighbors. The great (perceived) advantage 
of the subjective theories of negligence was the im~ortance it at- 

~ ~. -~~ 

tached to  the personal responsibi<tiof the defendant;n determining 1 legal liability. Each position, however, lays bare the weaknesses of 
! the other: the strict liability theory was harsh on individual defend- 

ants, and tlie subjective theory of negligence made innocent persons 
bear the "slips" of "a man born hasty and awkward,"' of neighbors 
who were forever doing damage to those who came near them. The 
test of reasonable foresight split the difference between the two posi- 
tions. It held individuals t o  act a t  their "proper"' peril (and thereby 
smuggled a judgmental premise into a legal conclusion) while recog- 
nizmg that some mental element, if only the foresight of the man of 
ordinary prudence and intelligence, was still reauired for tortious 

error. liability. 
One of the major theoretical efforts to unify the law of tort and Holmes used a different route to  establish criminal responsibility 

crime is that of Oliver Wendell Holmes in The Common Law, which bottomed on reasonable f ~ r e s i g h t . ~  Originally, Holmes noted, a 
almost 100 years after its publication still retains, because of its vigor primitive Sense of justice mistakenly placed criminal responsibility 
and in spite of its enors, a central place in our legal culture. Holmes only on those persons who acted maliciously, in the strong sense of 
always sought to  work out the relationships between legal categories acting with specific hatred or ill-will toward the plaintiff. ~ c t u a l  mal. 
upon a grand scale, and one of his chief ambitions was to show why ice 8s the test of criminal responsibility is of course too restrictive, 
and how the law of tort and crime could be reduced to  a'single set of because it permits deliberate infliction of h-s upon strangers if 
principles. done with the best of motives. It would be intolerable if, for ex. 

For Holmes the central concept making possible the unification of terrorists could escape punishment for the killing of innocent 
crime and tort is that of "reasonable foresight," foresight based Upon People because they killed not  ou t  of the specific didlike of their ~ i c -  
circumstances known t o  the wrongdoer or discoverable by tims, but only to make dramatic social protest for their cause, how- 
through the exercise of reasonable care. In order to  establish the ever Just. Malice, then, cannot be the test, and we are therefore 
dominance of foresight within his system, Holmes made searching driven back, says Holmes, t o  the notion of intention to harm, which 
critiques of both tort and crime. In dealing with the law of tort, does Permit punishment of the terrorist with noble motives. Yet 
Holmes noted an uneasy truce amongst the fashionable theories 01 Holmes says that intention itself cannot be the ultimate test. Here we 
responsibility. There is first strict liability, described by Holmes as need only consider the case where one individual knows that one 
the theory that an individual "acts at his peril." There is next the consequence of his deliberate choice is the h- to another 
theory of Austin, the "criminalist," that tortious liability Can be im- person, harm that the wrongdoer both knew and foresaw. Consider 
posed only in those circumstances in which there is an identifiable Only the individual who sets off a bomb in order to  take down an 
culpable mental state-the want of actual care under the subjective building, but does so with the knowledge that other indi- 
theories of negligence. And last there is general theory of objective *duals within the building or neighborhood are certain to be injured 
negligence, which Holmes did so much to  ~ r o m o t e  and t o  advance? 

In order then to  demonstrate the superiority of his chosen alterna- 6. Ibid., pp. 107-10. 
tive, the objective test, Holmes proceeded in fine Aristotelian style 7. Ibid, p. 108. 

8. Ibid. 

5. Holmes. 9. Ibid., pp. 52-56. 
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by the explosion. Once it is knowledge rather than specific intent 
I 

that is decisive, then it becomes possible to take the final short step l 

and to  say that it is not the defendant's knowledge that counts in a 
I 

criminal proceeding, but the knowledge attributable to the reason- 
able man acting in the same circumstances as the accused. And so the 
test of reasonable foresight under the circumstance governs responsi- 
bility under the criminal law as well as under the tort law. 

The force and eloquence of Holmes' presentation should not con- 
ceal its major defects." It is easy enough to move from actual malice 
to intention to  harm, from intention to  harm to  certain or substan- 
tial knowledge that harm will result, and from there to  recklessness 
about whether a certain harm will come to pass. Yet the gap between 
these conceptions and the test of reasonable foresight raises insuper- 
able problems because we are never told why we should equate those 
bases of responsibility that appeal to  the accused's mental state with 
a distinct version of responsibility that does not. While the obvious- 

I 
ness of h m f u l  consequences and manifest dangers associated with 1 
certain activities may well be evidence that an accused did possess 
the requisite mental state,.it should remain open to  the accused to ! 
present evidence in rebuttal. Revert for a moment to  a variation of 
Holmes' own example:" if a workman on a scaffold drops a plank 
that strikes and kills a pedestrian below, there is no criminal offense 

I 
(putting aside statutory offenses of a strict liability nature), even 

I 
though he knows of the dangers inherent in his work, so long as he 
could establish that the falling was attributable only t o  simple inad- 
vertance or neglect. No amount of reliance upon the test of reason- 
able foresight could displace that evidence if it is believed and acted 
upon by the jury. Indeed, we can make the point even stronger, for 
suspicion of criminal conduct will arise only if there was some special 
relationship between the workman and the injured party, say a per- 
sonal feud, that provides a motive for a criminal conduct. Objective 
standards may be important upon questions of proof, but if the issue 
is theory and principlc, then the position of Holmes must be, as it 
properly is, rejected. 

10. See also, tho powerful critique in Jerome Hall, "Interrelationships of 
Criminal Law and Torts," Columbia t o w  Review 43  (1943):760-75. 

11. Holmes, pp. 55-56. In this case Holmes actually speaks of a workman 
who "throws" a heavy beam into what he knows to be a crowded street. Here 
the case is easily treated as one o f  wanton conduct because of what the work- 
man both knows and does. Let the beam drop and it will be difficult to escape 
tortiour liability, yet the case for criminal responsibility is reduced to the vanish- 
ing point. 
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I l l .  THE DISTINCTION BETWEEN TORT 
AND CRIME RECONSTRUCTED 

We have thus arrived a t  an impasse. Holmes' efforts to  find a theo- 
retical base for the distinction between tort and crime have failed, 
as have those designed to  collapse tort and crime into a unitary struc- 
ture. It is therefore time for a fresh start, t o  explain anew the differ- 
ent profiles of tort and criminal law. My hope is not to  present a 
novel conclusion, but to  give some support for a position generally, if 
uneasily, held. At the outset we must beware of pressing too far the 
distinction between tort and crime, for the similarities of language 
and approach are as important as the differences.I2 Let me first, 
then, speak to the points of identity, and then to the points of differ- 
ence. 

The f i t  point shared by the law of tort and crime is a common 
method of legal argumentation-the method of presumptions.I3 
With both, the essential task of substantive legal theory is to  identify 
all those conditions and circumstances that justify withholding or 
imputing individual responsibility. Yet there is no logically complete 
statement of the conditions for responsibility that is without un- 
stated qualifications and exceptions. The inability to develop logi- 
cally complete rules of responsibility is not and should not be taken 
as an invitation to  abandon the pursuit of order and structure in legal 
thought. In effect the idea of substantive presumptions-think only 
of the literal meaning of the phrase prima facie case-is treated as a 
way to  organize legal thought that falls midway between logical com- 
pleteness and total disorder. Under a system of pyesumptions, the 
facts are taken one a t  a time (the order and selection are, of course, 
crucial) and incorporated in a system that with constant elaboration 
and expansion begins to approximate the desired complete statement 
of the conditions for individual responsibility. And if, thankfully, 
most cases are dominated by routine features, effective resolution of 
a few central questions should allow easy determination of a large 
number of cases. The content of the presumptions is not-and 
should not be-the same in tort and criminal law, but the difference 
in substantive principles should not obscure the identity in legal 

12. Hall, pp. 753-56 
13. For a detailed elaboration and defense of the method, see Richard Ep- 

stein, "Pleadings and Presumptions," U. Chi. L. Re". 40 (1973):556;  for the 
application of the method in the torts context, see my three articles, id., "A 
Theory of Strict Liability," J.  Legol Studies 2 (1973):151; id.. "Defenses and 
Subsequent Pleas in a System of Strict Liahility,"d. LegolStudies 3 (1974):165; 
and id., "Intentional Harms," J. Legalstudies 4 (1975):391. 
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method, particularly between two bodies both cbncemed with differ- 
ent facets of the single question of individual re~~onsibi l i ty . '~  

There are substantive as well as formal similarities between the law 
of crime and tort. These concern, on the one side, the nature of the 
protected individual interests, and on the other, the need for human 
conduct and behavior as a prerequisite for imposing any kind of legal 
responsibility. We consider them in order. 

Previously in this essay we noted the case for distinguishing tort 
and crime on the ground that each sought to protect different "inter- 
ests" from the wrongful conduct. At this point I want t o  elaborate 
the argument in order to press the point one step further, by urging 
that criminal and tort law can only be understood by recognizing that 
both vindicate precisely the same set of individual interests. Begin, 
for example, with the tort law. It is traditional to  identify several 
different types of interests over which the plaintiff is entitled to  ex- 
clusive possession and control. The first of these proprietary interests 
is the interest that each individual has in his own person; that is, an 
interest, however odd the terminology may sound today, that be- 
longs to each individual by natural right, in the sense that he is not 
obligated to take any affirmative steps to secure that interest.'' 
Closely connected is the interest in freedom of locomotion, pro- 
tected by the action for (false) imprisonment. There is next the pro- 
tection of the interest in property possessed or owned, no matter 
how acquired. And lastly, there is the class of so-called "relational" 
interests, as when the plaintiff asserts his right to make offers to con- 
tract with others with whom he chooses (subject to  their right to  
accept or decline) or claims the benefit of an obligation of contract, 
status, or statute in another to  support and maintain him. The last 
class of interests involves both possible advantageous commercial 
relationships, and the familial between the decendent and the mem- 
bers of his family. 

Now it seems tolerably clear that these are precisely the same 
interests that are protected under the criminal law. The crimes of 
assault and battery, rape, and the like are all concerned with the in- 
violability of the person and contemplate, via different substantive 
theories, invasions of exactly the same interest as that protected by 
the tort law. Likewise, the crimes of arson and the many forms of 

14. The passage in the text is not meant to suggest that the method of pre- 
sumptions cannot apply to other substantive areas, such as contracts. To th' 
contrary, I believe it can and does: one should usually keep his promises, constt- 
tuting the basic moral premise at the bottom of a very complex structure. 

15. "[Elvery man has a property in his own person; this nobody has any 
right to but himself." John Locke, Of Civil Gouernment-Second Treatise, ch. 5, 
8 27. 
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larceny, robbery, and the like are all concerned with external things 
that are also protected under the tort law. The only apparent cleav- 
age between tort and crime arises with death cases and relational 
interests, as there is no criminal analogue to  the survivor's wrongful 
death actions in tort. This is, however, easily explainable, since the 
criminal punishment for murder or manslaughter is not destroyed in 
its inception by want of a suitable private plaintiff to  press a claim; 
the state in its public capacity can maintain an action even if the 
decedent cannot. The destruction of the survivor's relational inter- 
ests thus no longer need be the subject of an analogous criminal ac- 
tion. I t  is fully vindicated in the prosecution of the greater offense of 
manslaughter or murder, which of course has no precise equivalent 41 
tort. 

There are other types of interest that might be thought to  break 
the symmetry between tort and crime. Here treason and counterfeit- 
ing serve as the two stock examples. It would, however, be a mistake 
to conclude that the interests implicated in these crimes have no tont 
analogues. Indeed, these offenses involve interests-the protection of 
the state against force or in the integrity of its currency -for which 
the state has sole entitlement, both qua private owner and qua 
state.I6 Thus the state could preserve the currency of the realm by 
preventing insane or ignorant individuals from printing or circulating 
counterfeit bills. Likewise it could confiscate counterfeit hills from 
private p d i e s  who in good faith came into possession of them. Sim- 
ilarly, certain acts, such as not observing blackout regulations during 
wartime, could and should be treated as civil wrongs even if done out 
of ignorance or by inadvertance; yet those same actions could well be 
treasonable if done to  give aid and comfort t o  thb enemy. Properly 
understood, these cases present no more difficulty to  the general 
conclusion that the protected interests in tort and crime are the same 
than does the case of the government mail truck destroyed by a pri- 
vate person. 

The common features of tort and criminal law also can be ap- 
proached from the point of view of the defendant's conduct that 
invades (or that threatens to invade)I7 that interest. Under both the 

16. There is a delicate question of whether the state should he required to 
compensate any person who in good faith paid value for counterfeit money. 
Treating the question under private law principles, the counterfeiter could not 
give better title than he had even to an innocent penon. That point in turn sug- 
gests that no compensation should be payable, leaving the third party with dubi- 
ous remedy against the person who gave him the counterfeit cash in the first 
instance. 

17. The parenthetical qualification is obviously needed t o  deal with attempts 
under the criminal law. See infro at pp. 248-249. 
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tort and the criminal law, all damage to  property or injury to  life is 
not the proper subject of legal intervention. Thus, where one person 
is kiied by lightning or maimed by a wild animal, there may be need 
of redress on the one side, but clearly no right to  demand it either of 
a tort defendant or of a criminal accused. In order to  establish any 
nexus between plaintiff's harm and defendant's conduct, it is univer- 
sally necessary, as a minimal condition, to  point to some individual 
conduct on the part of the person charged with wrongdoing. The 
types of conduct subject to  further investigation under both 
branches of law are two: (1) actions; and (2) the failure to  act, but 
only in situations where there is a duty to  act. In both tort and crime 
some concept of volition, however difficult to  define, is essential t o  
distinguish the class of human behavior from the class of natural 
events, including those that involve bodily motions not attributable 
to  human actions. Thus in an early trespass case," it was stated, be- 
cause there is no human action, there is no liability, "as if a man take 
my arm by force and strike another." And the want of liability in the 
tort law is, moreover, marked by an equivalent want of responsibility 
under the criminal law, and for the same reason: the motion was not 
an action for there was no  possible description of the person whose 
arm moved (we cannot say actor) under which that motion could he 
attributed to  him and not to  another. As we have not crossed the line 
from natural evdnts to human action, the question whether a per- 
son's conduct supports charges of tortious or criminal responsibility 
cannot arise. 

Similar issues are raised in connection with failures to act. Here 
the major conceptual problem is that responsibility does not depend 
in any straightforward way upon the conduct of the individual to be 
charged. To escape this problem the conduct theory seeks, both in 
tort and in crime, to  go back one step in the chain of events and 
focus on the individual's assumption of a particular duty, usually 
created by entering into some form of voluntary relationship with, 
or for the henefit of, the person to whom the duty is owed. The 
prior assumption of duty thus functions as a substitute for the act 
causing or threatening harm. This theory is somewhat strained when- 
ever the affirmative obligations are imposed by virtue of status. But 
here the formation of the relationship (e.g., being the parent of a 
child) normally is sufficient conduct upon which to  impose subse- 
quent duties to  act. Yet awkwardness remains when we treat prior 
conduct as creating a duty for which there is not an explicit assump 
tion, as with the unwanted child. The statute case is even more em- 

18. Weaver v. Ward, Hobart 134.80 English Reports 284 (1616). 
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barrassipg, for there the "out" employed in status cases is unavail- 
able, leaving us reduced to the assertion that the individual is bound 
not by his conduct, but by the conduct of his publicly chosen agent. 
The upshot is that here we should exercise real caution in selecting 
the types of obligations to  impose, and in choosing the penalties for 
noncompliance. Similarly, the criminal law of omissions also places a 
special duty upon the state to  give actual notice of the obligation 
upon which the individual is to  be charged. Thus the better view of 
the subject has it that an individual cannot be charged with a crimi- 
nal omission where he knows the external circumstances that under 
the statute call forth the duty but  does not know of the duty itself. 
Here, as in the case of crimes of commission, it is impossible to  argue 
that the very nature of the act gives the actor the sense of its inher- 
ent wrong.19 

~hese,- then,  are the elements of commonality between the tort 
and the criminal law. They are the elements, moreover, that speak to 

19. Henry Hart, "The Aims of  the Criminal Law,"Law and Contemp. Probs. 
23 (1958):401,413: 

[Allmost every one is aware that murder and forcible rape and the obui- 
ous forms of theft are wrong. But in any event, knowledge of wrongfulness 
can fairly he assumed. For any member of the community who does these 
things without knowing that they are criminal is blameworthy, as much 
for his lack of knowledge as for his actual conduct. This seems to he the 
essential rationale of the maxim, Ignorantin legis neminem escuaat. 

We must, however, beware of pushing Hart's argument too far. Ignorance of the 
law itself is clearly no offense, however blameworthy, in anyone who does not 
commit murder, forcible rape, or theft. And if it was an offense. it would not he 
an offense punishable with the same severity as the associatea crime. The rule is 
troublesome because it rejects the importance of mental states concerning the 
question of whether the accused knows his conduct constitutes a criminal of- 
fense when i t  is assumed that there must be knowledge or intention to do each 
element of the offense. The basis for its widespread acceptance rests, however, 
not upon its theoretical compatibility with theories of criminal responsibility, 
but upon the administrative convenience, indeed necessity, of the rule. We know 
that the overwhelming proportion of individuals who engage in these forms of 
conduct know them to he both wrongs and prohibited. To allow the tiny pro- 
Portion of individuals who may not know to prove their case on this isrue will 
allow the others to deflect attention from the central issues in their cases. The 
Price for the pure theory is simply too high. The arghment contains its own limi- 
tations. Where we deal with the nonperformance of  affirmative obligations that 
can only be described as mnlum prohibitum, the overpowering probability of 
knowledge will no longer apply. See, e.g., Lambert v.  California, 355 U.S. 225 
(1957), where for constitutional reasons of notice and due process, the Supxeme 
Court created an exception to the mavim of "ignorantia legis" for the "wholly 
Passive" conduct of failing to register in California after being convicted else- 
where of crimes that would be felonies in California. Note that where legal 
feqtIirements are more broadly known, the administrative case for ignorontio 
Juns reasserts its grip, even with omissions, as in driving an automobile without 
a hcense. 
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the language, approach, and method, if riot the ultimate purposes 
that each is designed to  serve. To complete the program of analysis, 
it is now necessary to  turn to  the way the two systems diverge. To 
establish that divergence, we begin with an analysis of the relation- 
ship between the plaintiff's prima facie case in tort law, and the 
state's prima facie case in a criminal prosecution. Once the differ- 
ences are established, and the reasons for them made clear, I hope it 
will be possible t o  give satisfactory explanations of tort and crime 
and the relationship between them. 

In most discussions of the relationship between crime and tort, it 
is taken for granted that the plaintiff's tort action is made out 
merely by showing that the defendant deliberately caused harm to 
plaintiff's person or property or that the defendant could not have 
prevented the harm so caused by the exercise of reasonable care. In 
effect, therefore, the standard point of departure treats the defend- 
ant's causation of harm, standing alone, as insufficient to  establish a 
prima facie liability; proof of negligence or wrongful intention is 
required as well. True, it has been understood that'the tort law rec- 
ognizes isolated pockets of strict liability, say for ultrahazardous 
activitiesz0 but these have, at least until recently, been regarded as 
primitive forms of liability that have resisted, perhaps because of 
institutional conservatism or inarticulate public policy, incorporation 
into the gene& system of tort law based upon individual fault. 

The characterization of the general rule of tortious liability has 
had an unfortunate influence on the discussion of the relationship 
between tort and crime. Once it is clear that strict (causal) liability 
does not represent the basic position of the tort law, distinguishing 
between tort and crime is a more troublesome task, for we are asked 
to  identify the differences between two systems, both of which de- 
mand some form of individual "fault." The problem is difficult 
enough when objective negligence is contrasted with the mens rea 
of the criminal law, and it becomes well-nigh intractihle with subjec- 
tive negligence-which is largely a reflection of the criminal law con- 
cern with personal responsibility. The basic problem, moreover, is 
made still more acute under either objective or subjective view if the 
general liability rule gives way to  a softer standard of judgment for 
infants and insane persons-the very persons for whom special rules 
are furnished under the criminal law. The problems with negligence 
are yet further compounded when we are pressed to  explain how in- 
tentional torts should be distinguished from crimes, since the indi- 
vidual mental state of the party charged is of central concern for 

20. See, American Law Institute Reslotement (Second) of Torts, §§519.  
520. Siegler v..Kuhlrnan, 81 Wash. 2d 448, 502 P.2d 1181 (1973). 
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both tort and criminal law. Finally, the problem scarcely looks better 
when we turn t o  strict liability. Here there is not only some support 
for the doctrine as a tort principle, but much support, too, in the 
criminal law, particularly with the wave, of public welfpre or regula- 
tory offehses. If both tort and crime admit all possible substantive 
theories of responsibility, how can any clear distinctions be made be- 

t 
tween The them? major problem with the traditional approach this issue is 
that its purported account of the differences in tort and crime is 
made on the assumption of the soundness, a t  least in broad outline, 

I of the substantive doctrines in both areas. In my view, the nub of the 
problem is the substantive confusion present in both areas. The basic 
point throughout, I believe, can be stated as follows: in the tort law 
alone the fundamental question is always, which of the two parties 
to  the lawsuit should bear the loss, where a decision in favor of the 
one necessarily precludes a dwision in favor of the other? The equi- 
ties between parties must, therefore, be resolved on a comparative 
basis, in which it is possible that the most marginal distinctions be- 
tween them will be decisive on the liability question. That constraint 
is not the only determinant of the rules of tortious liability, for it 
operates within a system of rules that as a substantive matter permits 
recovery only for the defendant's invasion of a recognized interest in 
person and property. The constraint, however, is crucial in helping 
construct a complete liability system out of the building blocks of 

i t  does not labor 
are involved in a 

e of each individual party 

law this constraint permits the organization of the standard theories 
of strict liability, negligence, and intention, and second, how in the 
criminal law it invites treating mens rea as a fundamental prerequisite 
of criminal liability. It is then necessary to show how the difference 
in orientation carries over to other substantive issues, particularly 
those involving defenses that depend upon the choice of basic legal 
theories. 

Let us begin our revisionist enterprise with a review of the basic 
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principles governing tort  action^.^' The typical tort case involves an 
injury to  one party for which redress is sought from another. The 
question that must be resolved by the court is whether compensation 
for the hurt, however measured, should be compelled from one party 
for the benefit of the other. When the question is put in that manner, 
it is clear that the plaintiff must show some kind of damages in order 
to claim redress, for without hurt nothing should he recovered be- 
cause nothing has been lost. Yet more than plaintiff's injury is re- 
quired to make out a case, as any defendant could demure with ease 
(say "so what!") to  a prima facie case that simply stated, "I am 
hurt," as this case fails t o  connect plaintiff's hurt with the defend- 
ant. I t  is in this simple fashion that the tort law necessarily raises the 
issue of causal connection between the defendant's conduct and the 
hann to the plaintiff's person or property. In the simplest case, the 
connection is established by the direct and immediate application of 
force by the defendant to  the person or property of the plaintiff. It 
is possible, moreover, in all systems to  identify more complicated 
causal connections that take into account not only the defendant's 
conduct but also the actions of the plaintiff, or of a third party, as 
well as of course natural events, sometimes called acts of God.'= The 
exact parameters of the causal argument, the exact relationship be- 
tween direct and indirect harms, and the precise limitations and uses 
of "proximate cause" raise problems that, I believe, permit fairly 
precise common sense answers. For purposes of this treatment,, how- 
ever, it is sufficient to  assume that these complications created by an 
extended causal chain have been solved one way or another. To de- 
termine the appropriate basis of liability in torts, we must focus on 
the easiest of stranger situations-those involving the direct use of 
force: hitting, shooting, etc. of another. 

On this last issue, as noted above, three separate and distinct theo- 
ries have continually vied for supremacy in the tort literature: strict 
(causal) liability, negligence, and intentional harms. My basic posi- 
tion is that the prima facie case is always one of strict liability in all 
tort actions involving physical hann. As between two parties, the one 
that has caused harm to  the person and property of another should, 
prima facie, bear the loss for the hann so inflicted. Holmes' account 
of strict liability, for example, is indeed stronger than his rejection 
of it. 

21. I have covered this ground in much greater detail in my three articles On 
tort theory, supro n. 13. 

22. See my Theory ofStrictLiobility, pp. 160-89. 
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Every man, it is said, has an absolute right to his person u l ~ d  no forlll, 
*we from detriment at the hands of his neighbors. In tlle cuso 11111,  ill^ 
plaintiff has done nothing; the defendant. on the "they ha~td. has rlt<h4t'll 

~~~~ . ~ ~ ~ . .  . ~~ to act. As between the two, the party whbse voluntary [reed: v~~llllol~llll 
conduct has caused the damage should suffer, rather than OIIP w l ~ c ~  hr lH  1 1 0  

share in producing it.Z3 

Holmes rejected the position because he felt, wro~~gly. 111111 it, 
could not be contained within proper or workable cnuatl I ~ I I I ~ I H . I ~ ~ ~ ( I  
because he did not understand the defenses that limit Ihc pril~uil~l(! 
that a man always acts at his peril. Here, in my view, thc pril~(!i]lll' 
fairness ''as between the parties" which requires compizi~ly t.l~(! i ~ l l l i l l -  

tiff's conduct to the defendant's conduct is rrlevs~lt tl~rougl~c~ul~. 
What the defendant did to the plaintiff makes out tllr pritrln fil(!i(! 
case; what the plaintiff did to the defendant makes out tI11* (/)rittln 
facie) defense. If it be urged, for example, that the defrntlt~~ll. sllolll(l 
not be liable because he struck the plaintiff by accident ollly ll(*(:~ttIH(: 
he himself was attacked by a third party, the complek n.s11011s(! 
that it is better that the defendant seek his remedy (if it hlls v11ln(!) 
from that Party than to use the fact of his own necessity 1.0 for(.(% ti 
wholly innocent plaintiff (one who has done nothing). to i1rsilr 1.11(! 

loss, comforted only by an uncertain right of redress. The i~lll l l l( .( .  01 
the third party's conduct does not address the equities brl.!vrr311 I.Il(! 

two parties to  the case; i t  is properly treated as the gist of LII<. illjlln'(l 
party's action against the third party, which states, "yol~ I I I I I ( ~ ~ '  111(' 

hit X." 
The same plaintiff's argument cannot be made, hdwevt'r, a~lll~l1 i.IlI! 

defendant argues that he struck the blow in response, say, to thrrtlls 
force from the plaintiff. Here the defendant can indeed say t i l r l l .  118 

between himself and the persoh who made him strike the blow (now 
no longer a third party) he should be entitled to prevail; hr 111:t(lt~ 1.111: 

plaintiff do nothing, while the plaintiff made him act. Tllr pl:~inl.irr 
should, without regard to his negligence or intention, be llrld rvsllcrtl- 
~ ible  for the consequences of his own conduct, which hen. il~(.lu(l(! 
the actions of another that he compelled, on exactly thc SIIIIIC 

grounds that strict liability applied to the defendant. Tilc rhoiru 
must be made between these two parties: the plaintiff, flu from 
being wholly passive, performed those very acts that made thr! tit!- 
fendant strike and harm him. Note Holmes' argument for strict, linbil- 
itl', and the reason why on its own terms it no longer applies. Tilt! 

limitations upon responsibility in a strict liability system dc- 
pend not upon proving a defendant's lack of negligence or intention, 
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but upon showing that the plaintiff's own conduct disentitles him t o  
relief that would otherwise be his. 

Having thus far established the basic strict liability principle, we 
need now to account for both intention and negligence. Let us take 
negligence first. 

In my view, the issue of hegligence, fairly conceived, can arise only 
when there is a special relationship between the parties (whether of 
not it is one that rises to the level of a formal contract, e.g., gratui- 
tous bailment) that supports some obligation of the defendant to 
care for the plaintiff. Thus the negligence issue should not arise for 
example in routine automobile accidents between strangers, as these 
are best decided in accordance with the causal contributions of the 
two parties to the accidents, under a system of strict liability with 
defenses discussed above. Negligence may well be, however, of real 
importance in actions brought by visitors on the land against its 
owner or occupier, by users or consumers of a particular product 
against its seller or manufacturer and in professional liability actions, 
particularly against physicians or hospitals. There, as the plaintiff 
wishes t o  share in the benefit of a joint enterprise, it is often appro- 
priate, unless otherwise agreed, that he share in its burdens as well as 
its benefits. One simple illustration is that of medical malpractice, 
where it would be quite inconceivable that a plaintiff should recover 
for the pain and hurt of successful surgery that he had requested of 
the defendf1nt.2~ Unlike the stranger cases considered above, the 
plaintiff treats the pain of the procedure (and the risk of yet greater 
loss) as the price for those benefits he hopes t o  get from the opera- 
tion. Yet the assumption of risk provided by the medical agreement 
does not cover d the possible risks of treatment t o  which it seems 
thus far to apply. In general it has been held, and held comctly, that 
those harms that could have been avoided or prevented by the exer- 
cise of reasonable care are, unless otherwise agreed, not included in 
the harms for which the defendant esc3pes liability. As between the 
two parties, the party who agrees to bear the loss must do so. Negli- 
gence is important not as an abstract principle of justice, but only as 
a test for distributing by implied agreement the risks between the 
parties. 

There is next the question of how intentional torts should be 
treated under the tort law. Here I have no wish to argue that inten- 

24. Note that the negligence standard also works in cases of omission, as w,ith 
the failure to perform certain diagnostic tests, for here the assumed undertaking 
by the physician establishes whatever duty to act is required. For a more de- 
tailed discusion, see Richard Epstein, "Medical Malpractice: The Case for Cow 
tract,"Am. Bar. Found. Res. 5. 1 (1976):87,102-103. 
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tion is an unintelligible concept in tort cases, for such would preclude 
a principled defense of mens rea in the criminal law. Nor do I want 
to argue that intention to harm has no place in the overall structure 
of the tort law. To the contrary, i t  has a central role t o  play, but one 
unconnected with the prima facie case. To make the point concrete, 
assume that A strikes B's car after B has (without any imputation of 
negligence) driven across the midline of a highway, to avoid some 
greater danger that lurkg on the other side of the road. Thus far no 
reference to the precise mental state of either party is made, for none 
is necessary to say each has acted. If the case turned only on the 
facts given, B's own conduct should serve as a causal bar to recovery. 
If, moreover, A by counterclaim seeks t o  recover his collision dam- 
ages, he can prevail on the same causal principles sufficient to defeat 
the B's primary action. Now change the situation with one additional 
fact. Assume that A saw the plaintiff's car across the road, and de- 
cided to continue at high speed, deliberately inflicting harm upon the 
plaintiff. Here courts in every jurisdiction would (and should) hold 
that the defendant's dominance on causal principles should yield, 
given the proof of the additional mental element in the case. The ele- 
ment of intention (here A's) does not appear as part of the original 
prima facie case, but only serves as a way of overcoming any affirma- 
tive defense based upon plaintiff's (here B's) conduct, at least-and 
the limitation is crucial-to the extent that the damages were both 
caused and intended by the defendant. 

We must now look to the way in which these three types of theo- 
ries should function in the criminal law system. ,The proper treat- 
ment of strict liability, negligence, and intentional harms assumes 
very different dimensions within the criminal law system, for here we 
are freed from the necessity of tying decisions about the fate of one 
party to decisions about the fate of the other. There is, of course, no 
necessary reason why, once freed from the constraints of the zero 
sum game, criminal judgments cannot adopt tort standards of liahil- 
ity. One could punish for murder the automobile driver who killed a 
pedestrian when faced with a hazard not of his own making, even 
though he did what he could to avoid the harm, and even if he spared 
the life of others whom he might have killed. We could punish as a 
thief the man who absent-mindedly walks off with the book belong- 
ing to another, or punish as a vandal the man who breaks the neigh- 
bor's window while playing a game of catch. Yet there is a pervasive 
social sense that something must be deeply wrong in a system that is 
prepared to sacrifice the life or liberty of one individual when the 
harm inflicted upon him is not for the benefit of another, particu- 
larly since redress by tort remedies is already available t o  the injured 

Smalley Library of Social Work 
1 8 - 8  .. . .. 
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party. That sense is born of the view that we should distinguish be- 
tween accidental and deliberate harms, and not rest content with the 
observation that anyone who does anything knows that it could go 
awry, or  knows that he could have done it better. There is, in short, 
the sense that even though we are not logically committed as a soci- 
ety to  take a nontortious view of responsibility when faced with the 
question of punishment, we are well advised to  do so. One can and 
must, therefore, understand and defend the position of those who, 
like Jerome Hall and Henry  art,'^ always thought that the criminal 
law works best when it deals with conduct of the defendant that the 
law thinks worthy of moral condemnation, and that it works worst 
when in the name of effective social control it modifies its standards 
by judging actors a t  their peril. At bottom, I think, lies a sense that 
enormous caution is needed before criminal liability is imposed and 
that the individual subjected to  punishment should by virtue of what 
he has done be deseruing of that punishment. The theory is, I think, 
retributive, even though I for one do not choose to put too much 
stress upon the word. 

IV. APPLICATIONS 

We are now in a position to see the way in which the basic differ- 
ences between the theories of tortious and criminal responsibility 
work themselves out in the context of particular rules. The most 
obvious place in which these differences assert themselves is on the 
question of the proper relationship between the actual harm of the 
victim and the mental state of the party charged with that harm. 

Briefly put, the position must be that the intention to  harm is im- 
material (to the prima facie case) in the tort law, whereas the actual 
harm itself is immaterial t o  the criminal law. Common acts, such as 
street muggings, may well be actionable as torts and punishable as 
crimes. Yet that fact should not obscure the essential point that the 
grounds for punishment and the grounds for liability are never the 
same. The act itself may be a unitary phenomenon, but the descrip- 
tions under which it is judged in the two systems do and should dl- 
verge. 

The law of attempts follows necessarily from the view that the 
state should punish any person whose own conduct is worthy of 
moral condemnation. It cannot make any difference whether or not 
the accused who shot a t  his target hit it or, for reasons totally fortui- 
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tous, missed. Hitting or missing is a t  best morally neutral, as it is not 
to  the accused's credit that he did not  succeed for reasons beyond 
his control. Under the criminal law, human conduct (for while at- 
tempts necessarily involve mental states, they also presuppose public 
and overt physical conduct) is judged by descriptions that do not 
take into account contingencies external to  the will. The elimination 
of the comparative judgments between persons will in some cases 
work in a relaxation of standards or responsibility by the inclusion of 
mental elements. In other cases it will toughen those standards by 
factoring out those features of conduct-notably its success or fail- 
ure-that do not entitle a person to  either credit or blame. The treat- 
ment of attempts in criminal law illustrates that the criminal law 
standard of responsibility is not necessarily lower than the tort stan- 
dard. 

The sharp, separate profiles of tortious and criminal responsibility 
are not only brought into relief by the law of attempts, but also by 
the efforts to do away with the mens rea requirement through the 
creation of the so-called strict liability offenses of the criminal law. 
As a matter of principle, these strict liability offenses are totally con- 
trary to  the general theory of criminal responsibility-barring, as 
they do all defenses based upon mistake, knowledge, good faith, in- 
tention, or reasonable care-and only the strongest possible case can 
maintain their legitimacy.26 These statutes are usually designed to  
facilitate the deterrence of certain types of institutional behavior 
that would escape public regulation and control if the accused were 
given the protection of the general principles of criminal responsibil- 
ity. Yet examination of the typical situation goveded by these stat- 
utes should make it apparent that they are all better understood not 
as criminal remedies, but as disguised tort (or contract) provisions, 
applicable where private remedies are inadequate. 

Private actions for selling goods a t  short weight are plainly insuffi- 
cient to stop the practice because the trifling amounts involved in 
each case do not make it worth anyone's while t o  sue. And suits to 
recover for injuries caused by dangerous products or toxic substances 
are, even if successful, less desirable than the prevention of these 
harms, in some cases by collective public action. This limited justifi- 
cation for public remedies-the ineffective protection of admitted 
individual rights by private remedies-implies that the state acts not 
to vindicate a public sense of moral responsibility, where it can sum- 

: mon on its behalf the special rights of the sovereign, but as a self- 
i :. appointed agent for aggrieved private parties. As essentially private "~.. 
F: 

25. See Jerome' Hail, Geneml Principles of Criminal Lorn, 2nd ed. (Indian* 
polis: Bobbs-Memill Co., Inc., 1960). ch. 3;  and Hart, pp. 522-25. 26. See Hart. 
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I actions, these cases belong outside the criminal law, for the state 
ought to  be able to  resort to  private remedies only when it limits 

E itself to the types of sanctions normally available to  private parties. 

i Fines are thus acceptable as substitutes for private damage judgments, 
r and cease and desist orders a substitute for injunctions and other 
j forms of specific relief. Yet incarceration is unacceptable for the very 

1 reason that it is not a remedy available to  the private parties whom 
the state represents. And civil disabilities associated with punishment 

i -the loss of the voting franchise, etc.-are likewise inappropriate. 
The procedures, moreover, should be governed by civil and not crimi- 
nal conceptions on all matters relating to, for example, discovery, 
privilege, and burden of proof. E'ublic protection is fully achieved by 
tort techniques, even with public suits. And the condemnation of 
individual defendants should rest on the same principles applicable to 
ordinary criminal cses ,  it being strictly necessary t o  prove the usual 
mental conditions relating t o  knowledge or intention. 

The differences between tort and crime affect not only the treat- 
ment of the prima facie, case, but also of the possible defenses that 
could be raised to  it. Tqe point is well made in connection with mis- 
takes of fact, whether they go to  the question of whether the party 
charged has invaded or threatened the interests of another, or to  the 
question of whether he has any possible excuse or justification for an 
admitted invasion. Although the' cases lack a proper uniformity and 
clarity on the point, the mistake of a defendant, even if reasonable 
and in good faith, should not constitute an affirmative defense to a 
tort action brought by a stranger, unless that stranger induced that 
mistake." As between the two parties, the plaintiff should be disen- 
titled to a recovery only by his own action, which is not involved 
where the plaintiff is not the source of the defendant's enor. Thus 
the man who cuts timber he believes to be his own must answer $0 

the owner if his cutting was done in the best of faith or for the no- 
blest of motives. 

Tn criminal cases the accused often takes advantage of the mistake ... ~ 

doctrine bv saving that if the state of affairs was as he believed them .~ - ~ ~ - -  - " -  
to  be, hi actions would not constitute a crime, and, if proved, the 
claim is indeed a fair one. Yet there is no reason why this doctrine, 
when applied as a neutral principle of judgment, cannot work in 
favor of criminal responsibility, even where no tort action is possible. 
Where the accused believed the state of facts to  be such that, if true, 
his conduct would have amounted to  a criminal offense, then there is 
no reason in principle why he should escape liability because the 

27. See Holmes, p. 97; Courvoisier v. Raymond, 23 Colo. 113, 57 P. 284 
(1896); Siege1 v. Long, 169 Ala. 79, 53 So. 753 (1910). 
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i facts turned out to be such that no  offense was in fact committed. 

I Thus if the accused believes that property he is about to  take belongs 
to  another, it should make no  difference in the application of the i criminal law that by some fluke or confusion the property is un- i owned, that the accused happens to  own it, that a gift was about to  
be made, or that the owner has not communicated a subjective con- 
sent to  allow the accused to  use it. The consent point illustrates the 
difficulty of importing tort conceptions t o  the criminal law. To make 
the action turn on the fortuitous consent of a third party means that 
we can no longer judge the accused on the strength of its own con- 
duct, as we must now investigate as well the mental state of another 
individual. What possible reason is there under the criminal law for 
the conviction of A to  d e ~ e n d  upon whether B lost, say by reason of 
infancy or insanity, the competence to allow A to use his car? 'The f 

! insanity of the accused is surely relevant t o  criminal responsibility, 
but why the insanity of another party?28 

The same principles should apply not  only to  completed acts, but 
to  attempts as well. If it is attempted murder to  shoot a t  and miss 
a human being, it should make no difference to  the theory if the 

i accused shoots a t  and misses a scarecrow whom he believes to  be a 
human being. Any impulse to retreat in practice from the rigors of a / rule that judges the accused's conduct on the strength of his percep. 
tions of the relevant facts cannot rest on theoretical grounds. It must 
rely instead on the simpler point that it is not worth the time and 

1 effort of the state to ferret out cases of this sort, when the evidence 
! supporting the improper mental state of the accused is apt to  he frag- 

ile and incomplete. Yet this administrative arguwent itself might 
not be conclusive, for it could well turn out that the best accommo- 
dation of theory and practice is to  allow the rules of criminal respon- 
sibility to  be settled on theoretical grounds, leaving it to  prosecutors 
with discretion to move only when the evidence in a particular case 
appears to  support conviction. The temptation to  work evidentiary 
problems into the fabric of the substantive law is better avoided, if 
not in practice, then surely in theoretical d i scu~s ions .~~  

28. For a contrary view, see Fletcher, "The Right Deed for the Wrong Rea- 
son: A Reply to Mr. Robinson," U.C.L.A. L. Reu. 23 (1975):293. 

29. There aze of course proof difficulties that might move us toward an 
abandonment of the theoretical position in cases involving both mistakes and 
attempts. In Oviedo v. United States, 525 F.2d 881 (5th Cir. 1976), the court 
relied upon these proof complications to overturn the conviction of the accused 
who had attempted to sell to a federal agent what he believed to be heroin, but 
which was in fact a harmless substitute, procaine hydrochloride. The decision is 
disturbing because the court conceded that in the ease at bar the extensive evi- 
dence was sufficient to support the conviction. It therefore rested its ease upon 
the general fern of abuse, which were, however, never substantially docu- 
mented. 
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The difference between crime and tort extends not only to  the 
prima facie case, but also to  defenses. Thus the defenses to  strict lia- 
bility in tort, based upon plaintiff's causal conduct, or plaintiff's 
assumption of the risk of accidental harm, or plaintiff's trespass 
upon defendant's property have no place within the criminal law. 
Since mens rea is part of the prima facie case in the criminal law, the 
defenses that in tort law are ovemdden by showing the deliberate 
nature of the defendant's infliction of harm need never be raised in 
criminal contexts at all. Instead, the question to  be faced will be that 
of justification, a common problem for intentional harms in both 
tort and criminal law. Yet here too there are, of course, points of dif- 
ference that bring us back t o  the question of mistake. Under tort law 
a defendant may wish to  plead that he deliberately harmed the plain- 
tiff because he was in the mistaken but good faith belief that he was 
being attacked by the plaintiff; he may be able to  show, too, that his 
mistake was eminently reasonable and induced by some third party 
for whose conduct the defendant is in no sense responsible. The pur- 
ported justification fails, for the defendant cannot show that his mis- i 

takes were induced by the plaintiff, who is wholly innocent; the 
proper remedy therefore is an action against the third party (who 
could of course he directly sued by the injured party). Yet with crim- 
inal law the arguments are quite different, for now the question is 
the mental state of the defendant, and, without the constraints of 
tort law, it is possible to  make judgments about that state taking into 
account only the hona fides of the belief and not its source. The ele- 
ments of duress and coercion can be brought into the case and con- 

i 
sidered wholly apart from their source. Though we need not excuse 
A for the harm he deliberately inflicted upon C while acting under 
threats from B, where only property damage has occurred, that posi- 
tion is surely attractive. Where personal injury has resulted, however, 
it may well be that mitigation of offense is preferable to  the com- 
plete excuse. 

There is, of course, the converse situation, where the facts sur- 
rounding the act may be sufficient if known to  justify or mitigate 

: 

such actions, but the accused has acted without such knowledge .. 

Thus assume, to borrow an example from Professor ~letcher," that 
the accused, while hospitalized, harbors a grudge toward his physi- ,; 

cian, and resolves to  kill him during the next examination. He does 
" 

so, not knowing at the time that the physician, who also harbored a 
grudge, was about to  kill the patient by secretly injecting air into his 
veins. The vatient's action was in fact done in self-defense, and that 

30. See Fletcher. 

alone should protect him from tortious liability even if he was utterly 
unaware of the justification at the time he acted. The key to analyz- 
ing tort liability is the physician's forfeiture of rights by his wrongful 
conduct, not the patient's knowledge of his own justification. Yet, 
by the same token, the patient's conduct is of the sort worthy of 
moralcondemnation when considered in isolation and on the strength 
of the facts as he perceived them. There is, therefore, in principle no 
reason to  exonerate him from criminal liability on account of the 
good fortune that the physician acted as he did. 

The differences in tort and criminal theory cany over to  the treat- 
ment of the insanity issue. In a tort system based upon negligence 
there is some temptation to  treat the defendant's insanity as a rele- 
vant consideration in determining whether his conduct satisfied the 
reasonableness standard, and no less an authority than Holmes was 
prepared to allow it as an independent defense, at least in extreme 
cases. Under a strict liability theory, however, insanity has no place 
in cases of accidental harms between strangers. However much insan- 
ity has influenced the defendant's condition, it cannot be treated on 
a par with plaintiff's conduct, and thus cannot work a forfeiture of 
the plaintiff's valid prima facie case based only upon the defendant's 
causing him harm. As between the two parties, the defendant must 
bear the costs associated with his own condition. 

In the criminal system, however, it is clear in principle at least that 
insanity does and should bear upon the question of responsibility. 
Note some extreme forms of madness appear to  be easy to  decide in 
principle, however difficult they may be t o  prove in fact. The case 
that first comes to mind is that of a person who kil1.k another person, 
all the time thinking that he is slicing a loaf of bread. The accused's 
insanity is strictly speaking not even an independent defense, as it 
only serves as a powerful means of proving that the accused did not 
have the requisite mens rea for murder or manslaughter. There are 
of course still other cases where i t  is conceded that the accused in- 
tended to kill his victim. To these the insanity defense functions, 
where accepted, to excuse the accused as lacking the capacity to 
govern his own conduct. Concerns of this sort are captured for ex- 
ample in statements of the insanity defense which speak of conduct 
which is the "product of a mental defectM3' or that is attributable to  

31. See Durham v. United States, 214 F.2d 8 6 2  (D.C. Cir. 1954), overmled 
in Brawner v. United States, 471 F.2d 9 6 9  (D.C. Cir. 1972), where the court, 
noting the abuses in the case of  expert testimony, adopted the test of the Model 
Penal Code, g 401(1): "A pelson is not responsible for criminal conduct if at the 
time pf such conduct as a result of  mental disease or defect he lacks substantial 
"apaclty to  appreciate the wrongfulneap o f  his conduct or to  conform his eon- 
duct to  the requirements of the law." 
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an "irresistable impulse." And much the same logic applies where it 
is said that the accused "couldn't help" doing what he did because 
of his insanity. Behind all rules of this character is the sense that con, 
duct controlled by forces from within the accused but nonetheless 
beyond the influence of his will, cannot be treated as free or volun- 
tary. As the source of coercion is not an ultimate issue in criminal 
cases, the defense of internal compulsion serves as well as external 
comuulsion and, perhaps, even better, since it undermines the capac- 
ity fbr rational judgment. 

T t  i s  O S E V  however. to be susuicious of the fraud and abuse to A" - --- , -.- . . 
which only insanity defense is subject to in practice, given our inabii- 
ity to make judgments about whether the requisite conditions for its 
application have been satisfied. As has been observed more than 
once, it is difficult to litigate a distinction between "irresistable im- 
pulse" and "an impulse that has not been resisted." And a note of 
skepticism is rightly raised, when, as Dr. Szasz repeatedly points out, 
the individual who insists that he could not make his conduct con- 
form to law is the very person clever enough to plan a killing or a 
robbery. Given the difficulties of proof and the frailties of social 
institutions, criminal and tort law are both under constant pressure 
to make compromises between what is desired as a matter of legal 
theory and what is attainable as a matter of practice. When such 
compromises are raised it is quite easy to treat them as representing 
ultimate legal or moral judgments and to lose sight of the larger theo- 
retical structure of the legal system. These practical problems are, no 
doubt, quite acute in criminal cases where the insanity defense is 
raised, and may weU demand, as Dr. Szasz insists, the removal of the 
insanity issue from criminal cases, no matter what pure theory might 
require. 

We could, I believe, extend the basic analysis to cover other issues 
faced by both tort and criminal law, and do so in a manner that pre- 
serves the hard-edged and systematic distinctions between them. 
That distinction is blurred all too often by the analytic confusions 
and the administrative compromises that are part and parcel of any 
ongoing legal system. Legal rules and their underlying principles can- 
not be responsible for the errors of commission and omission made 
by those who work on and write about them. My initial purpose of 
identifying the points of differences and the points of similarity be- 
tween tort and crime has, I believe, been done, and done as our basic 
intuitions would have i t  done. The old instincts are correct; and we 
should drink old wine in old bottles. 

I 
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V. CRIME AND RESTITUTION 

To complete our task, it is necessary to  turn our attention to the spe- 
cific problem that provoked this analysis in the f i i t  place-the issue 
of restitution from the individual criminal to his victim. 

There is a compelling intellectual case to be made for allowing the 
victims of crimes to recover civil damages from their aggressors. In 
most cases, even though the two bodies of law are developed from 
divergent assumptions about individual responsibility, the same con- 
duct that supports criminal prosecution usually supports a civil suit, 
even if the converse is not always true. The real issue, however, is not 
the entitlement question-should civil damages be allowable to vic- 
tims of crimes-hut the procedural question-should the tort action 
be brought as part and parcel of the criminal proceedings? Here the 
differences in both substantive and procedural rules preclude any 
easy unification of the two systems into a single trial. There may 
still, however, exist the possibility of some limited awards to vi~tims, 

i under some special rules, which do  not seek to track the general prin- 
! ciples of tort law. 

Unification is most difficult where the victim seeks full tort dam- 
ages from a criminal assailant. How in a unified system should we 

) treat the routine mugging that raises issues of both criminal responsi- 
1 bility and tortious liability? If we argued that restitution to victims 
i of crimes presupposes a determination of criminality, then we must 
j first complete the criminal phase of the case before turning to its 
f civil aspects. But note the perils in that course of action. One obvious ' point is that the death of the accused terminates th8 criminal aspects 

of the case, but not the civil aspects. But that theoretical point aside, 
there are others that go to the logistics of the case. For example, how 
should a private attorney for the injured plaintiff coordinate his be- 
havior with the activities of the government prosecutor, not only at 
trial but before trial as well? Plea bargaining does not resemble civil 
settlements and may be impaired if a criminal concession is treated as 
creating a civil right. Private discovery may drag on long after the 
criminal case is ready for trial. Suppose, too, that the accused is 
acquitted for failure to prove mens rea, or by reason of insanity. 
Judgments of that sort (unlike a judgment that the accused did not 
do the mugging) should have no effect upon any civil suit against the 
wrongdoer, for issues of causation and damages (including economic 
loss and mediaal expenses) are the very stuff of which ordinary civil 
actions are made. What then should be done? Since the civil action 

- remains, should the case be transferred out of the criminal division 
into the civil division, or should the trial judge who heard the crimi- 
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nal side of the case be retained, perhaps for days or weeks, to hear 
the civil suit as well? The f i t  alternative undercuts the specialization 
of the bench and the bar. The second makes the criminal trial an un- 
essential "preliminary canter" for the civil suit. Finally, we cannot 
escape those same problems even with a conviction in the criminal 
case: the choice of forum is still intractable, and the thorny issues of 
damages still remain to be tried. 

The legal problems extend not only to substantive issues, but t o  
procedural issues as well. The criminal and the civil law have different 
burdens of proof on crucial common questions of fact. In a criminal 
case, the state must establish the elements of the offense beyond a 
reasonable doubt, whereas the plaintiff in a civil action can prevail by 
a simple preponderance of the evidence. Thus, where the jury thinks 
it only likely that the accused attacked the injured victim, it must 
acquit the defendant of criminal liability, even though it must decide 
the civil case for the plaintiff. Does the restitution ideal envision the 
criminal standard of guilt as controlling in the civil action? If so, 
there is a real disadvantage t o  the injured party of going this route in- 
stead of suing in tort. If not, then there are real questions as to how 
the jury is to he instructed. 

The differences in legal structure involve far more than the proper 
burden of proof. The two systems have different rules on admissibil- 
ity of evidence, different rules of discovery, and different rules on 
privilege, as exemplified by the nonapplicability of the self-incrimi- 
nation privilege to civil cases. The question of competence to stand 
trial also differs between the two systems. There is no need to elabo- 
rate the differences here, as they vary from state t o  state and from 
crime to crime. The very existence of these differences, whatever 
their precise form in any given jurisdiction, is, I believe, a strong indi- 
cation of the inherent dangers of compressing two totally divergent 
tvves of cases into a single lawsuit in order to exploit their common 
factual core. 

These remarks are directed toward the effort to make a full scale 
tort action part and parcel of a criminal case. All these difficulties do 
not apply, however, where an effort is made to provide some simple 
form of relief that might well be appropriate to a criminal prosecu- 
tion. In the simplest example, an accused is convicted of the theft of 
a television set, which is now in the hands of the police. There is no 
reason why the victim of the theft should have to initiate a separate 
civil action to recover the television. It should be in the power of the 
court to order it returned to its rightful owner, as is doubtless done 
today. Where the property taken is destroyed, the problem is of 
course more complicated, and here the best approach might be t o  im- 
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pose a civil fine equal to the property's value, at least if the property 
has a readily determinable market value. Whele it does not, i t  may be 
best to impose some form of fine payable to the victim to impress 
upon the criminal the fact that his actions have both private and pub- 
lic ramifications. In all of these situations there is no real possibility 
that the differences between tort and crime will assert themselves; 
and avoided is the common danger that victims, required to hear the 
cost of a private action, will find it too expensive to pursue as a mat- 
ter of course. 

Most criminals are judgment proof, and few injured parties will sue 
for meager rewards from insolvent defendants. Some fine imposed 
after the criminal proceehings, a fine that in no sense attempts to 
measure the true value of the injury, could be made payable to the 
victim, and might, in principle, have a desirable effect, particularly if 
immediately collected. The precise measure of the fine is difficult to 
determine, but one guesses (cautiously) that it should be measured 
by the nature of the offense and the severity of the injuries. Where 
such a fine is imposed, moreover, the coordination between the civil 
and criminal case can be maintained, by allowing the accused, in the 
event that a tort judgment is entered against him, to credit the fine 
against civil damages to be paid. A system of this sort should not 
require the presence of a separate tort action for the injured party, 
nor of specialized tort counsel for the defendant. Its effect is par- 
tially compensatory and essentially symbolic. 

The real problem with limited restitution is how to proceed in 
the event that the criminal does not have the funds to discharge the 

civil fine. It seems difficult to require the to maintain civil 
actions for collection at some later time. By the same token it is 
cumbersome for the criminal justice system-the court or comection 
authorities-to bear the burden of enforcing the monetary obligation 
long after the criminal trial is done with, particularly as they are 
already overburdened with tasks that are not effectively performed. 
The project may well be worth a try, although there is good reason 
to have strong doubts about the entire matter. 

As those brief remarks suggest, the entire matter is from a practi- 
cal point of view far from clear. The substantive division between 
tort and crime will of course persist for the foreseeable future, no 
matter how fervently some might wish t o  collapse the one area into 
another. The changes that are desirable must be made on an incre- 
mental basis, and by those whose knowledge is not only of what 
ought to be, but what in fact is. , 
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Punishment and Proportionality 
Murray N. Rothbard 

1.  I t  must be noted. however, that all legal s y s t e m ,  whether libertarian or 
not, must work out some theory of punishment, and that errsting s y s t e m  are in 
a t  leas1 as unsatisfactory a state as punishment in libertarian theory. 

I 
Few aspects of libertarian political theory are in less sat- 

I isfactory state than the theory of punishment.' Usually, 
libertarians have been content to  assert or develop the 

axiom that no one may aggress against the person or property of 
another; what sanctions may be taken against such an invader has 
been scarcely treated at all. We have elsewhere advanced the view 
that the criminal loses his rights to the extent that he deprives an- 
other of his rights: the theory of "proportionality." We must now 
elaborate on what such a theory of proportional punishment may 
imply. I 

In the first place, it should be clear that the proportionate princi- 
1 ple is a maximum, rather than a mandatory, punishment for the 

criminal. In the libertarian society, there are only two parties to a 
dispute or action at law: the victim, or plaintiff, and the alleged crim- 

i inal, or defendant. I t  is the plaintiff that presses charges in the courts 

*, 

against the wrongdoer. In a libertarian world, there would be no 
crimes against an ill-defined "society," and therefore no such person 
as a "district attorney" who decides on a charge and then presses 
those charges against an alleged criminal. The proportionality rule 
tells us how much punishment a plaintiff may exact from a convicted 
wrongdoer, and no more. It imposes the maximum limit on punish- 
ment that may be inflicted before the punisher himself becomes a 
criminal aggressor. 
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Thus, it should be quite clear that, under libertarian law, capital 
punishment would have to be confined strictly to the crime of mur- 
der. For a criminal would only lose his right to  life if he had f i s t  
deprived some victim of that same right. It  would not be permissible, 
then, for a merchant whose bubblegum had been stolen to execute 
the convicted bubblegum thief. If he did so, then he the merchant, 
would be an unjustifiable murderer who could be brought to  the bar 
of justice by the heirs or assigns of the bubblegum thief. 

In libertarian law, there would be no compulsion on the plaintiff 
or his heirs to exact this maximum penalty. If the plaintiff or his 
heir, for example, did not believe in capital punishment, for whatever 
reason, he could voluntarily forgive the victim part or all of his pen- 
alty. If he were a Tolstoyan, and was opposed to  punishment alto- 
gether, he could simply forgive the criminal, and that would be that. 
Or-and this has a long and honorable tradition in older Westem 
law--the victim or his heir could allow the criminal to  buy his way 
out of part or all of his punishment. Thus, if proportionality allowed 
the victim to send the criminal to  jail for ten years, the criminal 
could, if the victim wished, pay the victim t o  reduce or eliminate this 
sentence. The proportionality theory only supplies the upper bound 
to  punishment-since it tells us how much punishment a victim may 
rightfully impose. 

A problem might arise in the case of murder-since a victim's heirs 
might prove less than diligent in pursuing the murderer, or be unduly 
inclined to  let the murderer buy his way out of punishment. This 
problem could be taken care of simply by people stating in their wills 
what punishment they should like to inflict on their possible mur- 
derers. The believer in strict retribution, as well as the Tolstoyan 
opponent of all punishment, could then have their wishes precisely 
carried out. The deceased, indeed, could provide in his will for, say, a 
crime insurance company t o  which he subscribes t o  be the prosecu- 
tor of his possible murderer. 

If, then, proportionality sets the upper bound to punishment, how 
may we establish proportionality itself? The first point is that the 
emphasis in punishment must be, not on paying one's debt to  "soci- 
ety," whatever that may mean, but in paying one's "debt" to  the 
victim. Certainly, the initial part of that debt of restitution. This 
works clearly in cases of theft. If A has stolen $15,000 from B, then 
the first, or initial, part of A's punishment must be to  restore that 
$15,000 to  the hands of B (plus damages, judicial and police costs, 
and interest foregone). Suppose that, as in most cases, the thief has 
already spent the money. In that case, the f i s t  step of proper liber- 
tarian punishment is t o  force the thief to work, and to  allocate the 
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ensuing income to the victim until the victim has been repaid. The 
ideal situation, then, puts the criminal frankly into a state of en- 
slavement to his victim, the criminal continuing in that condition of 
just slavery until he has redressed the grievance of the man he has 

We must note that the emphasis of restitution+punishment is dia- 
metrically opposite to the current practice of punishment. What hap- 
pens nowadays is the following absurdity: A steals $15,000 from B. 
The government tracks down, tries, and convicts A, all a t  the expense 
of B, as one of the numerous taxpayers victimized in this process. 
Then, the government, instead of forcing A to  repay B or to work at 
forced labor until that debt is paid, forces B, the victim, to  pay taxes 

i to support the criminal in prison for ten or twenty years' t i e .  
1 Where in the world is the justice here? The victim not only loses his 
1 money, but pays more money besides for the dubious thrill of catch- 
, ing, convicting, and then supporting the criminal; and the criminal 

is still enslaved, but not to  the good purpose of recompensing his 
victim 

The idea of primacy for restitution t o  the victim has great prece- 
dent in law; indeed, it is an ancient principle of law that has been 
allowed to  wither away as the state has aggrandized and monopolized 
the institutions of justice. In medieval Ireland, for example, a king 
was not the head of state but rather a crime-insurer; if someone com- 
mitted a crime, the first thing that happened was that the king paid 
the "insurance" benefit to  the victim, and then proceeded to  force 
the criminal to  pay the king in turn (restitution to  the victim's insur- 
ance company being completely derived from the ipea of restitution 
to the victim). In many parts of colonial America, which were too 
poor to afford the dubious luxury of prisons, the thief was inden- 
tured out by the courts to  his victim, there to  be forced to  work for 
his victim until his "debt" was paid. This does not necessarily mean 
that prisons would disappear in the libertarian society, but they 
would undoubtedly change drastically, since their major goal would 
be to force the criminals to provide restitution to their  victim^.^ 

In fact, in the Middle Ages generally, restitution to  the victim was 
the dominant concept of punishment; only as the state grew more 

2. Significantly, the only exception to the prohibition of involuntary servi- 
tude in the Thirteenth Amendment to the U.S. Constitution is the "enslave- 
ment" of  criminals: "Neither slavery nor involuntary servitude except as a pun- 
ishment for crime whereof the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction." 

3. On the principles of restitution and "composition" (the criminal buying 
off the victim) in law, see Stephen Schafer, Restitution to Victims of Crime 
(Chicago: Quadrangle Books, 1960). 
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powerful did the governmental authorities encroach ever more into 
the repayment process, increasingly confiscating a greater proportion 

i 
i 

I 
of the criminal's property for themselves, and leaving less and less to  

I the unfortunate victim. Indeed, as the emphasis shifted from restitu- 

I 
tion to  the victim, from compensation by the criminal to  his victim, 
to punishment for alleged crimes committed "against the state," the 
punishments exacted by the state became more and more severe. As 
the early twentieth century criminologist William Tallack wrote, "It 
was chiefly owing to  the violent greed of feudal barons and medieval 

I 
ecclesiastical powers that the rights of the injured party were gradu- I 
ally infringed upon, and finally, to  a large extent, appropriated by 
these authorities, who exacted a double vengeance, indeed, upon the 
offender, by forfeiting his property to themselves instead of to his 
victim, and then punishing him by the dungeon, the torture, the 
stake or the gibbet. But the original victim of wrong was practically 
ignored." Or, as Professor Schafet has summed up: "As the state 
monopolized the institution of punishment, so the rights of the in- 
jured were slowly separated from penal law."4 

While it is the first consideration in punishment, restitution can 
hardly serve as the complete and sufficient criterion. For one thing, 
if one man assaults another, and there is no theft of property, there j 
is obviously no way for the criminal to  make restitution. In ancient 1 

forms of law, there were often set schedules for monetary rec- 
ompense that the criminal would have to pay the victim: so much 
money for an assault, so much more for mutilation, etc. But such 
schedules are clearly wholly arbitrary, and bear no relation to  the 
nature of the crime itself. We must therefore fall back upon the view 
that the criterion must be loss of rights by the criminal to the same 

I 

i 
extent as he has taken away. 

But how are we to  gauge the nature of the extent? Let us return 
i 

to  the theft of the $15,000. Even here, simple restitution of the 
$15,000 is scarcely sufficient to cover the crime (even if we add dam- 
ages, costs, interest, etc.). For one thing, mere loss of the money 
stolen obviously fails to function in any sense as a deterrent to such 
future crime (although we will see below that deterrence itself is a 
faulty criterion for gauging punishment). If, then, we are to say that 
the criminal loses rights to the extent that he deprives the victim, 
then we must say that the criminal should not only have to return 
the $15,000 but that he must be forced to pay the victim another 
$15,000, so that he, in turn, loses those (to the $15,000 worth of 

4. William Tallack, Reporntion to the Injured and the Rights of the Victims 
of Crime to Compensation (London, 1900), pp. 11-12; Sehafer, pp. 7-8. 
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property) that he had taken from the victim. In the case of theft, 
then, we may say that the criminal must pay double the extent of 
theft: once for restitution of the amount stolen, and once again for 
loss of what he had deprived a n ~ t h e r . ~  

But we are still not finished with elaborating the extent of dep- 
rivation of rights involved in a crime. For A had not simply stolen 
$15,000 from B, which can be restored and an equivalent penalty 
imposed. He had also put B into a state of fear and uncertainty, of 
uncertainty as to the extent that B's deprivation would go. But the 
penalty levied on A is fixed and certain in advance, thus putting A in 
far better shape than was his original victim. So that for proportion- 
ate punishment to  be levied we would also have to  add more than 
double so as to  compensate the victim in some way for the uncertain 
and fearful aspects of his particular ~ r d e a l . ~  What this extra compen- 
sation should be it is impossible to  say exactly, but that does not 
absolve any rational system of punishment-including the one that 
would apply in the libertarian society-from the problem of working 
it out as best one can. 

In the question of bodily assault, where restitution does not apply, 
we can again employ our criterion of proportionate punishment; if A 
has beaten up B in a certain way, then B has the right to  beat up A 
(or have him beaten up by judicial employees) to  a bit more than the 
same extent. Here allowing the criminal to  buy his way out of this 
punishment could indeed he permitted, but only as a voluntary con- 
tract with the plaintiff. For example, suppose that A has severely 
beaten B; B now has the right t o  beat up A as severely, or a bit more, 
or to hire someone or some organization to  do the beating for him 
(who in a libertarian society, could be marshals hued by privately 
competitive courts). But A, of course, is free to  try to  buy his way 
out, to pay B for waiving his right to  have his aggressor beaten up. 

The victim, then, has the right to  exact punishment up to  the pro- 
portional amount as determined by the extent of the crime, but he is 
also free either to allow the aggressor to  buy his way out of punish- 
ment, or to  forgive the aggressor partially or altogether. The propor- 
tionate level of punishment sets the right of the victim, the permis- 
sible upper bound of punishment; but how much or whether the 
victim decides to exercise that right is up to him. As Professor Arm- 
strong puts it: 

5. This principle of libertarian double punishment haa been pithily described 
by Professor Walter Block as the principle of "two teeth for a tooth." 

6. I am indebted to Professor Robert Nozick of Haward University for 
Pointing out this problem to me. 
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. . .there should he a proportion between the severity of the crime and the 
reverity of the punishment. It  sets an upper limit to the punishment, sug- 
gests what is due.. . .Justice gives the appropriate authority [in our new, 
the victim] the rkht to punish offenders up to some limit, hut one is not 
necessarily and invariably obliged to punish to the limit of justice. Simi- 
larly, if I lend a man money k have a right, in justice, to have it returned, 
but if  I choose not to take it back I have not done anything unjust. I can. 
not claim more than is owed to me hut I am free to claim less, or even to 
claim nothing? 

Or, as Professor McCloskey states: "We do hot act unjustly if, moved 
by benevolence, we impose less than is demanded by justice, but 
there is a grave injustice if the deserved punishment is exceeded."' 

Many people, when confronted with the libertarian legal system, 
are concerned with this problem: would somebody be allowed to 
"take the law into his own hands"? Would the victim, or a friend of 
the victim, be allowed t o  exact justice personally on the criminal? 
The answer is, of course, yes, since all rights of punishment derive 
from the victim's right of self-defense. In the libertarian, purely free 
market society, however, the victim will generally find it more con- 
venient to entrust the task to the police and court agencies.' Sup- 
pose, for example, that Hatfield, murders McCoy,. McCoy, then 
decides to seek out and execute Hatfield, himself. This is fine, ex- 
cept that McCoyz may have to face the prospect of being charged 
with murder in the private courts by Hatfieldz. The point is that if 
the courts find that Hatfield, was indeed the murderer, then nothing 
happens to McCoy, in our schema except public approbation for 
executing justice. But if it turns out that there was not enough evi- 
dence to convict Hatfield, for the priginal murder, or if indeed some 
other Hatfield or some stranger committed the crime, then McCoy2 
cannot plead any sort of immunity; he then becomes a murderer 
liable to be executed by the courts at the behest of the irate Hat- 

7. K.G. Armstrong, "The Retrihutivist Hitr Back," Mind (1961), reprinted 
in Theories of Punishment, ed. Stanley E. Grupp (Bloomington: Indiana Univer- 
sity Press. 1971). pp. 35-36. 

8. We would add that the "we" here should mean the victim of the py;  
ticular crime. H.J. McCloskey, "A Non-Utilitarian Approach to Punishment, 
Inquiry (1965). reprinted in Philosophicnr Perspectives on Punishment, ed. 
Gertrude Ezorsky (Albany: State University of New York Presa, 1972). p. 132. 

9. In our view, the libertarian system would not be compatible with monoq- 
oly state defense agencies, such as police and courts, which would instead he pn- 
vately competitive. There is no space here t o  go into the pragmatic question of 
precisely hou, such an " anarcho-capitalist" poliee and court system might work 
in practice. For a discussion of this question, see Murray N. Rothhard, For a 
New Liberty (New York: Macmillan, 1973), pp. 219-52. 
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field heirs. So that just as, in the libertarian society, the police will be 
mighty yareful t o  avoid invasion of the rights of any suspect unless 
they are absolutely convinced of his guilt and willing to put their 
bodies on the line for this belief, so few people will "take the law 
into their own hands" unless they are similarly convinced. Further- 
more, if Hatfield, merely beat up McCoy,, and then McCoy kills 
him in return, this too would put McCoy up for punishment as a 
murderer. So that the almost universal inclination would be to leave 
the execution of justice'to the courts, whose decisions based on rules 
of evidence, trial procedure, etc., similar to what may apply now, 
would be accepted by society as honest and as the best that could be 
achieved.'' - .  ~ ~~~ 

It should be evident that our theory of proportional punishment- 
that people may be punished by losing their rights to the extent that 
they have invaded the rights of others-is frankly a retributive theory 
of punishment, a "tooth (or two teeth) for a tooth" theory." Re- 
tribution is in bad repute among philosophers, who usually dismiss 
the concept quickly as "primitive" or "barbaric" and then race on to 

10. All this is reminiscent of  the brilliant and witty system of punishment 
for government bureaucrat* devised by the pea l  libertarian. H.L. Mencken. 
Meneken proposed that any crtiren, 

having looked into the acts of a johholder and found him delinquent may 
punish him instantly and on the spot, and in any manner that seems 
appropriate and convenient-and that, in case this punishment involves 
physical damage to the jobholder, the ensuing inquiry by the grand jury or 
coroner shall confine itself strictly t o  the question whether the johholder 
deserved what he got. m other words, I propose that it shall he no longer 
molurn in sr for a citizen to pummel, cowhide, k i c ~ ,  gouge, cut, wound, 
bruise, maim, burn, club, bastinado, flay or  even lynch a jobholder, and 
that it shall be rnalurn prohibiturn only to the extent that the punishment 
exceeds the jobholder's deserts. The amount of this excess, if any, may be 
determined very conveniently by a petit jury, as other question. of guilt 
are now determined. The flogged judge, or  Congressman, or other job- 
holder, on being discharged from hospital-or his chief heir in case he has 
perished-goes before a grand jury and makes complaint, and, if a true bill 
is found, a petit jury is empaneled and all the evidence is put before it. If it 
decides that the jobholder deserues the punishment inflicted upon him, 
the citizen who inflicted it is acquitted with honor. If, on the contrary, it 
decides that this punishment was excessive, then the citizen is adjudged 
guilty of assault, mayhem, murder, or whatever it is, in a degree appor- 
tioned to the difference between what the jobholder deserved and what he 
got, and punishment for that excess follows in the usual course. 

H.L. Mencken, A Mencken Crestornothy (New York: Alfred A. Knopf, 1949), 
PP. 386-87. 

11. Retribution has been interestingly termed "spiritual restitution." See 
Schafer, pp. 120-21. Also see the defense of capital punishment for murder 
by Robert Gahringer: "An absolute offense requires an absolute negation; and 
one might well hold that in our present situation capital punishment is the only 
effective symbol of absolute negation. What else could express the enormity of 
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a discussion of the two other major theories of punishment: deter- 
rence and rehabilitation. But simply to dismiss a concept as "bar- 
baric" can hardly suffice; after all, it is possible that in this case, the 
"barbarians" hit on a concept that was superior to  the more modem 
creeds. 

Professor H.L.A. Hart describes the "crudest form" of propor- 
tionality, such as we have advocated here (the lex talionis), as "the 
notion that what the criminal has done should be done t o  him, and 
wherever thinking about punishment is primitive, as it often is, this 
crude idea reasserts itself: the killer should be killed, the violent 
assailant should be flogged."'* But "primitive" is scarcely a valid 
criticism, and Hart himself admits that this "crude" form presents 
fewer difficulties than the more "refined" versions of the propor- 
tionality-retributivist thesis. His only reasoned criticism, which he 
seems to  think dismisses the issue, is a quote from Blackstone: 
"There are very many crimes, that will in no shape admit of these 
penalties, without manifest absurdity and wickedness. Theft cannot 
be punished by theft, defamation by defamation, forgery by forgery, 
adultery by adultery. . . ."I3 But these are scarcely cogent criticisms. 
Theft and forgery constitute robbery, and the robber can certainly 
be made to provide restitution and proportional damages to  the vic- 
tim; there is no conceptual problem there. Adultery, in the libertar- 
ian view, is not a crime at all, and neither is "defamation." 

Let us then turn to the two major modem theories and see if they 
provide a criterion for punishment that truly meets our conceptions 
of justice, as retribution surely does.'' Deterrence was the principle 

murder in o manner accessible to men for whom murder is a possible act? Surely 
a less ~ e n a l t y  would indicate a less significant crime." Robert E. Gahringer, 
"Punishment as Language." Ethics 71 (October 1960):47-48. (Italics Gahrin- - - .  
get's) 

On punishment in general as negating an offense against right, cf. also F.H. 
Bradley: "Why. . . do 1 merit punishment? I t  is because I have been guilty. I 
have done 'wrong'. . . the negation of 'right,' the assertion of not-right. . . . 
The destruction of guilt . . . is still a good in itself; and this, not because a mere 
negation is a good, but because the denial of wrong is the assertion of right. . . . 
Punishment is the denial of wrong by the assertion of right.. . ." F.H. Bradley, 
Ethicol Studies, 2nd ed. (Oxford: Oxford University Press, 1927), reprinted in 
Philosophical Perspectives on Punishment, ed. Gertrude Ezorsky (Albany, N.Y.: 
State University Press of New York, 1972), pp. 109-10. 

12. For an attempt to construct a law code imposing proportionate punish- 
ments for crime-as well as restitution t o  the victim-see Thomas Jefferson, "A 
Bill for Proportioning Crimes and Punishments.. . ."in The Writings of  Thomas 
Jefferson, vol. 1 ,  eds. A. Lipscomb and A. Bergh (Washington, D.C.: Thomas 
Jefferson Memorial Association, 1904). pp. 218-39. 

13. H.L.A. Hart, Punishment and Responsibility (New York: Oxford Univer- 
sity Press, 1968), p. 161. 

14. Thus, Webster's defines "retribution" as "The dispensing or  receiving of 
reward or  punishment according to the deserts of the individual. . . ." 
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put forth by utilitarianism, as part of its aggressive dismissal of prin- 
ciples of justice and natural law, and the replacement of these alleg- 
edly metaphysical principles by hard practicality. The practical goal 
of punishment was then supposed to  be to deter further crime, either 
by the criminal himself or by other members of society. But this cri- 
terion of deterrence implies schemas of punishment that almost 
everyone would consider grossly unjust. For example, if there were 
no punishment for crime a t  all, a @eat number of people would com- 

: mit petty theft, such as stealing fruit from a fruitstand. On the other 
hand, most people have a far greater built-in inner objection to  them- 
selves committing murder than they have to petty shoplifting, and 
would be far less apt to commit the grosser crime. Therefore, if the 
object of punishment is to deter crime, then a far greater punishment 
would be required for preventing shopliftiig than for preventing 
murder, a system that goes against most people's ethical standards. 

i As a result, with deterrence as the criterion there would have to be 
stringent capital punishment for petty thievery-for the theft of 
bubblegum-while murderers might only incur the penalty of a few 
months in jail." 

Similarly, a classic critique of the deterrence principle is that, if 
deterrence were our sole criterion, it would be perfectly proper for 
the police or courts to  execute publicly for a crime someone whom 
they know to  be innocent, but whom they had convinced the public 
was guilty. The knowing execution of an innocent man-provided, of 
course, that the knowledge can be kept secret-would exert adeter- 
rence effect just as fully as the execution of the guilty. And yet, of 
course, such a policy, too, goes violently against almost everyone's 
standards of justice. 

The fact that nearly everyone would consider such schemes of 

I punishments grotesque, despite their fulfillment of the deterrence 
i criterion, shows that people are interested in something more impor- 
I tant than deterrence. What this may be is indicated by the overriding 
! 

objection that these deterrent scales of punishment, or the killing of 

15. In his critique of the deterrence principle o f  punishment, Professor Arm- 
strong asks: ". . . why stop at the minimum, why not be on the safe side and 
penalize him [the criminal1 in some pretty spectacular way-wouldn't that be 
more likely t o  deter others? Let him be whipped t o  death, publicly of course, 
for a parking offense; that would certainly deter me from parking on the spot 
reserved for the Vice-Chancellor!" Armstrong, pp. 32-33. Similarly, D.J.B. 
Hawkins writes: "If the motive of deterrence were alone taken into account, we 
should have to punish most heavily those offenses which there h considerable 
temptation to commit and which, as not carrying with them any great moral 
guilt, people commit. fairly easily. Motoring offenses provide a familiar exam- 
ple." D.J.B. Hawkins, "Punishment and Moral Responsibility," The Modern Low 
Reuiew (November 1944), reprinted in Theories of Punishment, ed. Stanley E. 
Grupp (Bloomington: Indiana University Press, 1971). p. 14. 
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an innocent man, clearly invert our usual view of justice. Instead of 
the punishment "fitting the crime," i t  is now graded in inverse pro- 
portion to its severity or is meted out to the innocent rather than the 
guilty. In short, the deterrence principle implies a gross violation of 
the intuitive sense that justice connotes some form of fitting q d  pro- 
portionate punishment t o  the guilty party and t o  him alone. 

The most recent, supposedly highly "humanitarian" criterion for 
punishment is to "rehabilitate" the criminal. Old-fashioned justice, 
the argument goes, concentrated on punishing the criminal, either 
in retribution or  to deter future crime; the new criterion humanely 
attempts to reform and rehabilitate the criminal. But on further con- 
sideration, the "humanitarian" rehabilitation principle not  only leads 
t o  arbitrary and gross injustice, i t  also places enormous and arbitrary 
power t o  decide men's fates in the hands of the dispensers of punish- 
ment. Thus, suppose that Smith is a mass murderer, while Jones stole 
some fruit from a stand. Instead of being sentenced in proportion t o  
their crimes, their sentences are now indeterminate, confinement 
ending upon their supposedly successful "rehabilitation." But this 
gives the power t o  determine the prisoners' lives into the hands of an 
arbitrary group of supposed rehabilitators. I t  would mean that in- 
stead of equality under the law-an elementary criterion of justice- 
with equal crimes being pnlltshed equally, one man may go t o  prison 
for a few weeks. if he is quickly "rehabilitated," while another man 
remain in prison indefinitely. Thus, in our case of Smith and Jones. 
suppose that the mass murderer Smith is, according t o  our board of 
"experts," rapidly rehabilitated. He is released in three weeks, t o  the 
plaudits of the supposedly successful reformers. Meanwhile. Jones, 
the fruit stealer, persists in being incorrigible and clearly unrehabili- 
tated, a t  least in the eyes of the expert board. According to the logic 
of the principle, he must stay incarcerated indefinitely, perhaps for 
the rest of his life; for while the crime was negligible, he continued t o  
remain outside the influence of his "humanitarian" mentors. 

Thus, Professor K.G. Armstrong writes of the reform principle: 

The logical pattern of penalties will be for each criminal to be given refor- 
matory treatment until he is sufficiently changed for the experts to certify 
him as reformed. On this theory, every sentence ought to be indeterminate 
-"To be determined at the Psychologist's pleasure," perhaps-for there is 
no longer any basis for the principle of a definite limit to punishment. 
"You stole a loaf of bread? Well, we'll have to reform you, even if it takes 
the rest of your life." From the moment he is guilty the criminal loses his 
rights as a human being. . . . This is not a form of h:nmanitarianism I care 
for.16 

16. Armstrong, p. 33 
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Never has the tyranny and gross injustice of the "humanitarian" 
theory of punishment as reform been revealed in more scintillating 
fashion than by C.S. Lewis. Noting that the "reformers" call their 
proposed actions "healing" or  "therapy,"rather than "punishment," 
Lewis adds: 

But do not let us be deceived by a name. To be taken without consent 
from my home and friends; to lose my liberty; to undergo all those assaults 
on my personality which modern psychotherapy knows how to deliver.. . 
to know that this process will never end until either my captors have suc- 
ceeded or I grown wise enough to cheat them with apparent success-who 
cares whether this is called Punishment or not? That it includes most of 
the elements for which any punishment is feared-shame, exile, bondage, 
and years eaten by the locust-is obvious. Only enormous ill-desert could 
justify it; but ill-desert is the very conception which the Humanitarian 
theory has thrown overboard. 

Lewis goes on to demonstrate the particularly harsh tyranny that is 
likely to be levied by "humanitarians" out to inflict their "reforms" 
2nd "cures" on the populace: 

Of all tyrannies a tyranny exercised for the good of its victims may be the 
most oppressive. It may be better to live under robber barons than under 
omnipotent moral busy-bodies. The robber baron's cruelty may sometimes 
sleep, his cupidity may at some point be satiated; but those who torment 
us for our own good will torment us without end for they do so with 
the approval of their own conscience. They may be more likely to go to 
Heaven yet at the same time likelier to make a Hell of earth. This very 
kindness stings with intolerable insult. To be "cured'lagainst one's will 
and cured of states which we may not regard as disease is to be put on a 
level of those who have not yet reached the age of reason or those who 
never will; to he classed with infants, imbeciles, and domestic animals. But 
to be punished, however severely, because we have deserved it, because we 
"ought to have known bettdr," is to be treated as 3 human person made in 
God's image. 

Furthermore, Lewis points out, the rulers can use the concept of 
"disease" as a means for  terming any actions that they dislike as 
"crimes" and then to inflict a totalitarian rule in the name of ther- 
apy. 

For if crime and disease are to be regarded as the same thing, it follows that 
any state of mind which our masters choose to call "disease" can be treated 
as clime; and compulsorily cured. It will be vain to plead that states of 
mind which displease government need not always involve moral turpitude 
and do not therefore always deserve forfeiture of liberty. For our masten 
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will not be using concepts of Desert and Punishment but those of disease 
and cure.. . . I t  will not be persecution. Even if the treatment is painful, 
even if it is life-long, even if it is fatal, that will be only a regrettable acci- 
dent; the intention was purely therapeutic. Even in ordinary medicine 
there were painful operations and fatal operations; so in this. But because 
they are "treatment," not punishment, they can be criticized only by 
fellowexperts and on technical grounds, never by men as men and on 
grounds of justice.'' 

Thus, we see that the fashionable reform approach t o  punishment 
can be at least as grotesque, and far more uncertain and arbitrary, 
than the deterrence principle. Retribution remains as our only just 
and viable theory of punishment, and equal treatment for equal 
crime is fundamental to such retributive punishment. The "barbaric" 
turns out to be the just, while the "modern" and the "humanitar- 
ian" turn out to be grotesque parodies of justice. 

17. C.S. Lewis, "The Humanitarian Theory of Punishment," Twentieth Cen- 
tury (Autumn 1948-49). reprinted in Theories of Punishment, ed. Stanley E. 
Grupp (Bloomington: Indiana University Press, 1911), pp. 304-301; also see 
Francis A. Allen, "Criminal Justice, Legal Valuer and the Rehabilitative Ideal," 
in Grupp, pp. 311-30. 

Responses to Criminal Conduct: 
Alternative Approaches 

The last dimension of criminal justice to be considered 
here involves the determination of the appropriate penalty 
to be assessed against the criminal. The papers in this sec- 

tion echo several of the themes presented in the preceding chapters. 
However, here the task is to formulate a framework from which 
policy directives might emerge. 

Leonard Liggio begins this enterprise by providing a historical 
examination of the English experience with the transportation of 
criminals t o  distant colonies. His analysis explores the origins and 
impact of such a program and measures its success with an eye to- 
ward contemporary application. William McDodald then examines 
the evolving nature of the victim's role in America, emphasizing the 
fact that the current exclusion of the victim from any meaningful 
participation in the criminal process runs counter to the early tradi- 
tions of American justice. He discerns a need to integrate the victim 
once again into the justice system. 

One such proposal, state compensation to crime victims, is scru- 
tinized by Roger Meiners. In his paper, Meiners considers the enor- 
mous costs imposed by such a program as well as the potential for 
fraudulent abuse inherent in the system. Far more promising is the 
restitution proposal of Burt Galaway. Galaway surveys the burgeon- 
ing field of restitution, analyzing possible difficulties with restitution 
as well as its many potential benefits. While Galaway advocates the 
addition of restitution t o  the range of sentencing options currently 
employed, Randy Barnett urges consideration of a restitutive para- 
digm of justice. Building on many of the insights presented by the 
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Restitution: A New Paradigm 
of Criminal Justice* 
Randy E. Barnett 

This paper ' 1 analyze the breakdown f our system of 
criminal ju ice in terms of what Thom Kuhn would 
describe as a sis of an old paradigm- nls m 

pose digm that of criminal this crisis justic coul Lhe rest ution. e approach adoptida will b a 
theoretical, though at v 'ous po' in the discussion the practical 
implications of the rival para igms will also be considered. A funda- 
mental contention will be that many, if not most, of our system's ills 
stem from errors in the underlying paradigm. Any attempt to correct 
these symptomatic debilities without a reexamillation of the theo- 
retical underpinnings is doomed to frustration &d failure. Kuhn's 
theories deal with the problems of science. What made his proposal 
so startling was its attempt to analogize scientific development to 
social and political development. Here, I will simply reverse the pro- 
cess by applying Kuhn's framework of scientific change to social, or 
in this case, legal development.' 

'This is an expanded version of an article that originally appeared in Ethics 
87 (1977):279-301. The paper was made possible by a research fellowship 
from the Law and Liberty Project of the Institute for Humane Studies, Menlo 
Park, California. Also, I wish t o  extend m y  appreciation t o  John V. Cody, Davis 
E. Keeler, Mumay N. Rothbard, and Lloyd L. Weinreb for their invaluable criti- 
cbm and comments. I am greatly in their debt and hope to be able at some 
future time to make suitable restitution. 

1. What immediately follows is a brief outline of Thomas Kuhn's theory. 
Those interested in the defense of that theory should refer t o  his book, The 
Structure of Scientific Reuolutions, 2nd ed., enl. (Chicago: University of Chi- 
cago Press, 1970). A paradigm is an achievement in a particular discipline that 
defines the legitimate problems and methods of research within that discipline. 
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In the criminal justice system we are witnessing the death throes 
of an old and cumbersome paradigm, one that has dominated West- 
em thought for more than 900 years. While this chapter presents 
what is hoped to be a viable, though radical alternative, much would 
be accomplished by simply prompting the reader to  reexamine the 
assumptions underlying the present system. Only if we are willing to  
look at our old problems in a new light do we stand a chance of solv- 
ing them. This is our only hope, and our greatest challenge. 

THE ROOTS OF WESTERN 
CRIMINAL JUSTICE 

of Western criminal justice has 
of the criminal. This is not to  say 
has always been the same-far 

have been many and varied. What- 
hment remains the means. It was 

While it is true that punishment for offensive behavior is as old as 
man himself, it only came to dominate Western European society, as 
we shall see, in the eleventh and twelfth centuries. What is most 
interesting is the nature of the system that preceded the rise of pun- 
ishment. An examination of the "primitive" Germanic (Frankish and 
Anglo-Saxon) and Irish tribal folk law yields surprising  conclusion^.^ 

This achievement is sufficiently unprecedented t o  attract new adherents away 
from rival approaches while providing many unsolved questions for these new 
practitioners to solve. As the paradigm develops and matures, it reveals occa- 
sional inabilities t o  solve new problems and explain new data. As attempts are 
made to make the facts fit the paradigm, the theoretical apparatus gradually 
becomes bulky and awkward, like Ptalemaic astronomy. Dissatisfaction with the 
paradigm begins t o  grow. Why not  simply discard the paradigm and find another 
that better fits the facts? Unfortunately, this is an arduous process. All the great 
authorities and teachers were raised with the current paradigm and see the world 
through it. All the texts and institutions are committed t o  it. Radical alternatives 
hold promise but are so untested as to make wary all but the bold. The estahlish- 
ment is loath t o  abandon its broad and intricate theory in favor of a new and 
largely unknown hypothesis. Gradually, however, as  the authorities die off and 
the problems with the old paradigm increase, the "young turks" get a better 
hearing in both the journals and the classroom. In a remarkably rapid fashion, 
the old paradigm is discarded for the new. Anyone who still clings to it  is now 
considered to be antiquated or  eccentric and is simply read out  of the profes- 
sion. All research centers on the application of the new paradigm. Kuhn charac- 
terizes this overthrow of one paradigm by another as a revolution. 

2. What follows is a brief summary of an extremely rich and interesting his- 
torical period. Those interested in a more expanded outline should see Stephen 
Schafer, Cornpensotion ond Restitution to Victzrns of Crime, 2nd ed. cnl. (Mont- 
clair, New Jersey: Patterson Smith Publishing Corp., 1970); Richard E. Laster. 
"Criminal Restitsttion. A Survey of its Past History and an Analysis of its 
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In the absence of any developed cenbal political authority, mone- 
tary sanctions were substituted for unrestricted violence, the "blood 
feud," to  resolve interclan ~onf l i c t s .~  While every tribe had its own 
law, the content of these laws was markedly similar from tribe t o  
tribe: 

The first written collection of tribal laws, such as the Salic Law of the 
Franks (about 500 A.D.) and the Law of Ethelbert of Kent (about 600 
A.D.) were concerned chiefly with controlling the blood-feud by estab- 
lishing monetary rates of payment. These could serve as a basis of negoti- 
ations between the household of a victim and that of his assailant, or  as 
the basis of adjudication by the tribal assembly.. . .Them was an ex- 
tremely elaborate system of accounting: under the Laws of Ethelbert, for 
example, the four front teeth were worth 6 shillings each, the teeth next 
to them four, the others one; thumbs, thumbnajls,~orefingen. middle fin- 
gers, ringfingers, little fingers and their res~ective fineprnails were all dis- 
tinguished and a separate bot  (price) was set  for each. .". .' 

The Germanic system of composition6 had its analogue in medie- 
val Ireland as well: "The honor-price (dire or enclann) was the pay- 
ment due to any free man if his honor or rights were injured or 
impugned in any fashion by another p e r s ~ n . " ~  Penalties were fixed 
for specific crimes according to the seriousness of the offense and the 
social rank of the victim.' 

Even in Iceland the normal penalty for murder was the giving of: 
''1 . . blood money varying in amount according to the social status 
of the deceased. . . . Murder was a purely civil wrong, a matter for 

Present Usefulness," Uniuersity of Richmond Low Reuiew 5 (1970): l l -80;  
L.T. Hobhouse, Momls in Evolution (London: Chapman & Hall, 1951); Bmce 
Jacobs. "The Concept of Restitution: An Historical Overview," in Restitution in 
Criminal Justice, eds. Joe Hudson and Burt Galaway (Lexington, Mamachusetts: 
Lexington Books, 1977), pp. 45-62; those interested in a cross-cultural histori- 
cal analysis should see Laura Nader and Elaine Combs-Schilling, "Restitution in 
Cross-Cultural Perspective," in Restitution in Criminol Justice. oo 27-44 . . r - -. 

3. Harold Berman, "The Western Legal Tradition" (Unpublished, Harvard 
Law School, 1975), p. 99 ;  Schafer, p. 5. 

4. Berman, p. 99. 
5. Ibid.; See also Schafer, p. 6 ;  Frederick Pollock and Frederie William Mait- 

land, The History of English Law (Cambridge: Cambridge University Press, 
1898), 2:460. 

6. "Among the Franks, Goths, Burgundians, and other barbarous peoples, 
this was the name given t o  a sum of money paid, as satisfaction for a wrong or  
personal injury, to the person harmed." Black's Law Dictionary, 4th ed., rev. 
(St.,Paul, Minnesota: West Publishing Co., 1968), p. 358. 

7. Joseph R. Peden, "Property Rights in Medieval Ireland: Celtic Law versus 
Church and State." Journal of Libertarian Studies 1 (1977):86. 

8. Ibid. 
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the individuals or families affected to avenge or compromise as they 
thought fit. In fact, they always or almost always compromised by 
the giving and acceptance of an agreed sum of money."' 

A.S. Diamond's research on the sanctions imposed for homicide 
confirms the fact that fines were the accepted sanction throughout 
the Western World. He summarizes his findings as follows. Of the 
fifty to one hundred scattered tribal communities "as to  which the 
information available is of undoubted reliability," 73 percent called 
for a pecuniary sanction versus 14 percent that demanded death- 
better than five to  one. The remaining 13 percent called for a certain 
number of persons to  be handed over to  the family of the victim as a 
sanction. This too is actually a fine, thou& not a monetary one. One 
hundred percent of the ~ & l ~  and ~ar l ;  Middle codes, as Diamond 
labels them, beginning with the S a c  code mentioned above ( 5 0 E  
600 A.D.) and lasting through the Anglo-Saxon laws (900-1100 
A.D.), called for pecuniary sanctions for homicide. It was not until 
the Late Middle and Late codes (including England, 1150 A.D. and 
onwards) that death was established as the exclusive (100 percent) 
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pean peoples . . . and various earlier collections and interpretations of 
those ecclesiastical writings, decisions and  decree^."'^ This was the 
canon law. With this system as their model and rival, the kings cre- 
ated their own new secular legal ~ y s t e m . ' ~  

F'rior to this, the nascent state concemed itself only with its own 
affairs and disputes: "It did not  include among its functions the 
repression of wrongs between individual and individual, between 
family and family, between clan and clan."15 As the king came to  be 
considered a ruler with divine authority, this policy of noninterfer- 
ence in private disputes rapidly changed. The crown began to  claim a 
share of the composition payment as: 

. . . a commission for its trouble in bringing about a reconciliation between 
the parties, or, perhaps as the price payable to  the malefactor either for 
the opportunity which the community secures for him of redeeming his 
wrong by a money payment, or for the protection which it  affords him 
after he has satisfied the award, against further retaliation on the part of 
the man whom he has inju~ed. '~ 

sanction for intentional h ~ m i c i d e . ' ~  
TO understand why this sudden and rapid shift occurred, it is net- As the kings monopolized the institutions of dispute settlement, 

essary to take note of certain historical events: "Two closely inter- their share of the payments increased as well, eventually to  absorb 
connected factors . . . made for conscious overt change: one was the the whole amount." The issues of injury and damages to the victim 
influence of Christianity on legal concepts; the other was the devel- became divorced from the criminal law and became a separate field 
nnment of the k i n s h i ~  as a trans-local and trans-tribal institution, in civil law.'' The criminal law now concerned itself entirelv with -r----- - -  - .  
uniting large areas containing various ~eoples."" The Norman con- offenses against the king-so-called "breaches of the king's ~eace , "  ----.-- ~ 

P ~ ~ - -  ~ 

- . - 
quest of Europe marked the beginning of a radical change in societal 
structure. The anarchical, communitarian tribal society was soon to  
be supplanted by the hierarchical feudal system and the rise of the 
nation state. 

With the conquest of England, ownership of all land reverted to 
the king, William the Conqueror, who then granted large tracts to  his 
favorites and to  the church. These grants were then "sub-infeuded" 
to men of less influence. Legal and political authority was vested in 
the king as chief lord. The king was no longer a tribal chief ( d u x ) ,  
but truly a king (rex).12 

The rise of Christianity begat a rise in power and influence of 
ecclesiastical law: "Jurists all over Europe. . .began to  organize and 
synthesize the tribal, local and feudal customs of the various Euro- 

9. A.S. Diamond,Primitive Law (London: Longmans, Green and Co., 1935), 
p. 148. 

10. Ibid., p. 316, n. 5. 
11. Berman, p. 107. 
12. Ibid., p. 108. 

- .  
As Oppenheimer puts it: 

Clothed with divine honors the king enters the area bf primitive justice. 
Disobedience to  his command is sacrilege. At tint but one god among 
many, he becomes before long the only one that has to be reckoned with 
in the sphere of criminal law. The law now flows exclusively from his will, 
and every act of transgression is an act of revolt against his omnipotence 
. . . the monarch thus becomes the main channel through which notions 
primarily belonging to  private law find their way into criminal jurispru- 
dence.19 

13. Ibid., p. 114. 
14. Ibid. 
15. Heinrich Oppenheimer. The Rationale of Punishment (London: Univer- 

sity of London Press, 1913), p. 162. 
16. Ibid.. DD. 162-63. 
17. Stephen Schafer, "Restitution to  Victims of Crime-An Old Correctional 

Aim Modernized,"Minnesoto Law Review 50 (1965): 246, n. 6. 
i 18. Schafer, Compensution and Restitution, p. 7. 
1 19. Oppenheimer, pp. 113-74. 
t 
? 
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Once this new attitude was established in England, it was not long 
before the English kings and church authorities sought to extend 
their influence to other parts of Europe. Thus, the Anglo-Norman in- 
v*ion and partial conquest of Ireland in the late twelfth century 
brought with it a concerted effort to do away with the Irish legal sys- 

It took the English five centuries to finally accomplish this 
goal.2' 

The system of composition throughout Europe only surrendered 
after a str~ggle.2~ Far from being abandoned by the people volun- 
tarily, it was deliberately and forcibly co-opted by the crown and 
then discarded. The image of state criminal punishment arising from 
a bloody Hobbesian jungle is pure myth. Monetary payments had 
replaced violence as the means of dispute settlement and functioned 
well for over 600 years. It was only through the violent conquest of 
England, Ireland, and other parts of Europe that state criminal pun- 
ishment was reluctantly accepted. 

THE CRISIS IN THE PARADIGM 
OF PUNISHMENT 

Political revolutions are inaugurated by a growing sense, often restricted 
to a segment of the political community, that existing institutions have 
ceased adequately to meet the problems posed by an environment they 
have in part created. . . .In both political and scientific development the 
sense of malfunction that can lead to crisis is prerequisite to revo~ution?~ 

Kuhn's description of the preconditions for scientific and political 
revolutions could accurately describe the current state of the crimi- 
nal law. However, simply to recognize the existence of a crisis is not 
enough. We must look for its causes. The Kuhnian methodology sug- 
gests that we critically examine the paradigm of punishment itself. 

The problems that the paradigm of punishment is supposed to 
solve are many and varied. A whole literature on the philosophy of 
punishment has arisen in an effort to justify or reject the institution 
of punishment. For our purposes the following definition from the 
Encyclopedia of Philosophy should suffice: "Characteristically pun- 
ishment is unpleasant. It is inflicted on an offender because of an 
offense he has committed; it is deliberately imposed, not just the 
natural consequence of a person's action (like a hangover), and the 

20. Peden, p. 88 
21. Ibid., p. 94. 
22. Schafer. Com~ensotion and Restitution, p. 9. 
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o types of arguments are com 
means to some 

engender, punishment for 

The first type of argument might be called the political justifica- 
tion of punishment, for the end that justifies its use is one that a 
political order is presumably dedicated to serve: the maintenance of 
peaceful interactions between individuals and mouws in a societv. 1 - - 
There are a t  least three ways that deliberate 
offender is said to be politically justified. 

1. One w t i v e  for punishment, especially capital p;nishme)lt'and 
imprisonment, is the "intenhon to deprive offenders of the power of 
doing future m i s ~ h i e f . " ~ ~  Although it is true that an offender cannot 
continue to harm society while incarcerated, a strategy of punish- 
ment based on disablement has several drawbacks. 

Imprisonment is enormously expensive. This means that a double 
burden is placed on the innocent, who must suffer the crime and, in 
addition, pay through taxation for the support of the offender and 
of his family if they are forced onto welfare. Also, any benefit of im- 

! prisonment is temporary; eventually, most offenders will be released. 
If their outlook has not improved-and especially if it has worsened- 
the benefits of incarceration are obviously limited. Finally, when dis- 
ablement is permanent, as with capital punishment or psychosurgery, 
it is this very permanence, in light of the possibility of error, which is 
frightening. For these reasons, "where disablement enters as an ele- 
ment into penal theories, it occupies, as a rule, a subordinate wlace 
and is looked upon as an object subsidiary to some other end 
1s regarded as punishment. . . ."26 

i 2. Rehabilitation of a criminal means a change in his mental habr- I 1  
! 
? tus so that he will not offend again. It is unclear whether the so- 

? called treatment model that views criminals as a doctor would view a 
1 patient is truly a "retributive" concept. Certainly it does not con- 
i 
i 

24. Stanley I. Benn, "Punishment," in The Encyclopedia of Philosophy, ed. 
Paul Edwnrds (New York: Macmillan Publishing Co., 1967), 7:29 (emphasis 
added). 

25. Oppenheimer, p. 255. 
26. Ibid. 23. Kuhn, p. 92: 
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form to the above definition characterizing punishment as deliber- 
ately and essentially unpleasant. It is an open question whether any 
end justifies the intentional, forceful manipulation of an individual's 
thought processes by anyone, much less the state. To say that an 
otherwise just system has incidentally rehabilitative effects that may 
be desirable is one thing, but it is quite another to argue that these 
effects themselves justify the system. The horrors to which such rea- 
soning can lead are obvious from abundant examples in history and 
contemporary society .27 

Rehabilitation as a reaction against the punishment paradigm will ..---- 

be considered below, but one aspect is p&icularly relevant to pun- 
ishment as defined here. On this view, the visiting of unpleasantness 
itself will cause the offender to  see the error of his ways; by having 

done him, the criminal will come to appreciate his error 
his moral outlook. This end, best labeled "reforma- 

tion," is speculative at  best and counterfactual at worst. On the con- 
trary, "it has been observed that, as a rule . . . ruthless punishments, 
far from mollifying men's ways, corrupt them and stir them to vio- 
lence."'81 p, 
w v  
3. The final justification to be treated here-detemenne-actually 

has two aspects. The first is the deterrent effect that past demonstra- 
tions of punishment have on the future conduct of others; the second 
is the effect that threats of future punishment have on the conduct $ of others. The distinction assumes importance when some advocates 

argue that future threats lose their deterrent effect when there is a 
lack of past demonstrations. Past punishment, then, serves as an edu- 
cational tool. I t  is a substitute for or reinforcement of threats of 
future punishment. 

As with the goals mentioned above, the empirical question of 
whether punishment has this effect is a disputed one.29 I shall not 
attempt to resolve this question here, but will assume arguendo that 
punishment even as presently administered has some deterrent effect. 
I t  is the moral question that is disturbing. Can an argument from 
deterrence alone "justify" in any sense the infliction of pain on a 

27. See Thomas Szasz, Law, Liberty, ond Punishment (New York: Macmillan 
Publishing Co., 1963).  

28. Giorgio del Vecchio. "The Struggle against Crime," in The PhiIosophY of 
Punishment, ed. H.B. Acton (London: Macmillan Co., 1969). p. 199. 

29. See, e.g., Samuel Yochelson and Stanton E. Samenow, The Criminal per- 
sonolitv. Vol. I: A Profile for Change (New York: Jason Aronson, Inc., 1976), 
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criminal? It is particularly disquieting that the actual levying of pun- 
ishment is done not for the criminal himself, but for the educational 
impact it will have on the community. The criminal act becomes the 
occasion of, hut not the reason for, the punishment. In this way, the 
actual crime becomes little more than an excuse for punishing. 

Surely this distorts the proper functioning of the judicial process. 
For if deterrence is the end, it is unimportant whether the individual 
actually committed the crime. Since the public's perception of guilt 
is the prerequisite of the deterrent effect, all that is required for 
deterrence is that the individual is "proved" to  have committed the 
crime. The actual occurrence would have no relevance except insofar 
as a truly guilty person is easier to prove guilty. The judicial process 
becomes, not a truth-seeking device, but solely a means to legitimate 
the use of force. To treat criminals as means to the ends of others in 
this way raises serious moral problems. This is not to argue that men 
may never use others as means, but rather to question the use of 
force against the individual because of the effect such use will have 
on others. It was this that concerned del Vecchio when he stated that 
"the human person always bears in himself something sacred, and it 
is therefore not permissible to treat him merely as a means towards 
an end outside of himself."30 

Finally, deterrence as the ultimate justification of punishment can- 
not rationally limit its use. It "provides no guidance until we're told 
how much commission of it is to  be deter~ed."~' Since there are 
always some who commit crimes, one can always argue for more 
punishment. Robert Nozick points out that there must be criteria by 
which one decides how much deterrence may be infl i~ted.3~ One is 
forced therefore to employ "higher" principles to evaluate the legiti- 
macy of ~unishment. m 

1; is not my thesis that deterrence, reformation, and disablement 
are undesirable goals. On the contrary, any cnmma justice svstem 
. .~~ 

should be critically examined to see if it is having these andLther C/ beneficial effects. The here is simply that these utili- 
tarian benefits must o a just system; they cannot, 
alone or in justice system. Something 
more is needed. There is another more antiquated strain of punish- 
ment theory that seeks to address this problem. The moral justifi- 
cations of punishment view punishment as an end in itself. This 

30. Del Vecehio, p. 199. 
31. Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 

1974), p. 6 1  (ern~hasis in orieinal). 
32. Ibid., pp. 59-63. 
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approach has taken many On this view, whatever ill or bene- 
ficial results it might have, punishment of lawbreakers is good for its 
own sake. This proposition can be analyzed on several levels. 

The most basic question is the truth of the claim itself. Some have 
argued that "the alleged absolute justice of repaying evil with evil 
(maintained by Kant and many other writers) is really an empty 
sophism. If we go back to the Christian moralists, we find that an evil 
is to be put right only by doing good."34 This question is beyond the 
scope of this treatment. The subject has been extensively dealt with 
by those more knowledgeable than The more relevant question 
is what such a view of punishment as a good can be said to imply for 
a system of criminal justice. Even assuming that it would be good if, 
in the nature of things, the wicked got their "come-uppance," what 
behavior does this moral fact justify? Does it justify the victim 
authoring the punishment of his offender? Does it justify the same 
action by the victim's family, his friends, his neighbors, the state? If 
so, what punishment should be imposed and who should decide? 

It might be argued that the natural punishment for the violation of 
natural rights is the deserved hatred and scorn of the community, the 
resultant ostracism, and the existential hell of being an evil person. 
The question then is not whether we have the right to inflict some 
"harm" or unpleasantness on a morally contemptible person-surely, 
we do; the question is not whether such a punishment is "good"- 
arguably, it is. The issue is whether the "virtue of some punishment" 
justifies the forceful imposition of unpleasantness on a rights violator 
as distinguished from the morally imperfect. Any moral theory of 
punishment must recognize and deal with this distinction. Finally, it 
must be established that the state is the legitimate author of punish- 
ment, a proposition that further assumes the moral and legal legiti- 
macy of the state. To raise these issues is not to resolve them, but it 
would seem that the burden of proof is on those seeking to justify 
the use of force against the individual. Suffice it to say that I am 
skeptical of finding any theory that justifies the deliberate, forceful 
imposition of punishment within or without a system of criminal 
justice. 

The final consideration in dealing with punishment as an end in 
itself is the possibility that the current crisis in the criminal justice 
system is in fact a crisis of the paradigm of punishment. While this, 

33. For a concise summary, see Oppenheimer, p. 31 . . 
34. Del Vecchio, p. 198. 
35. See, e.g., Walter Kaufmann, Without Guilt and Justice (New York: Peter 

H. Wyden, Inc., 1973). esp. ch. 2. 

Restitution: A New Paradigm of Criminal Justica 359 

if true, does not resolve the philosophical issues, i t  does cast doubt 
on the punishment paradigm's vitality as the motive force behind a 
system of criminal justice. Many advocates of punishment argue that 
its apparent practical failings exist because we are not punishing 
enough. All that is needed, they say, is a crackdown on criminals and 
those victims and witnesses who shun participation in the criminal 
justice system; the only problem with the paradigm of punishment is 
that we are not following it.36 This response fails to consider why 
the system doggedly refuses to punish to the degree required to yield 
beneficial results and instead punishes in such a way as to yield harm- 
ful results. The answer may be that the paradigm of punishment is in 
eclipse, that the public lacks the requisite will to apply it in anything 
but the prevailing way. 

Punishment, particularly state punishment, is the descendant of 
the tradition that imparts religious and moral authority to the sover- 
eign and, through him, the community. Such an authority is increas- 
ingly less credible in a secular world such as ours. Today there is an 
increasing desire to allow each individual to govern his own life as he 
sees fit provided he does not violate the rights of others. This desire 
is exemplified by current attitudes toward drug use, abortion, and 
pornography. Few argue that these things are good. It is only said 
that where there is no victim the state or community has no business 
meddling in the peaceful behavior of its citizens, however morally 
suspect it may be." 

Furthermore, if the paradigm of punishment is in a "crisis period," 
it is as much because of its practical dr the uncertainty of 
its moral status. The infliction of criminal tends to L." 
cause a general feeling of sympath i s  no rational con; 

a c t i o n  between a term of impris harm caused the 
victim. Since the prison term is supposed to be unpleasant, at least a 
part of the public comes to see the criminal as a victim, and the lack 
of rationality also causes the offender to feel victimized. This reac- 
tion is magnified by the knowledge that most crimes go unpunished 
and that even if the offender is caught, the judicial process is long, 
arduous, and far removed from the criminal act. While this is obvious 
to most, it is perhaps less obvious that the punishment paradigm is 
largely a t  fault. The slow, ponderous nature of our system of justice 

36. See, e.g., "Crime: A Case for MorePuniFhment,"Business Week, 15 Sep- 
tember 1975, pp, 92-91. 

37. This problem is examined, though not ultimately resolved, by Edwin M. 
Schur in Crimes Without Victims-Deuiont Behavior and Public Policy, Abor- 
tion. Homosexuality, and D ~ u g  Addiction (Englewood Cliffs, New Jersey: Pren- 
tice-Hall, Inc., 1965). 



360 Responses to Criminal Conduct: Alternative Approaches 

is largely due to  a fear of an unjust infliction of punishment on the 
innocent (or even the guilty). The more awful the sanction, the more 
elaborate need be the safeguards. The more the system is perceived 
as arbitrary and unfair, the more incentive there is for defendants 
and their counsel t o  thwart the truth-finding process. Acquittal be- 
comes desirable at all costs. As the punitive aspect of a sanction is 
diminished, so too would be the perceived need for procedural pro- 
tections. 

A system of punishment, furthermore, offers no incentive for the 
victim to  involve himself in the criminal justice process other than to 
satisfy his feelings of duty or revenge. The victim stands to  gain little 
if at all by the conviction and punishment of the person who caused 
his loss. This is true even of those systems discussed below that dis- 
pense state compensation based on the victim's need. The system of 
justice itself imposes uncompensated costs by requiring a further loss 
of time and money by the victim and witnesses and by increasing the 
perceived risk of retaliation. 

Finally, punishment that seeks to  change an offender's moral out- 
look, or at least to  scare him, can do nothing to  provide him with the 
skills needed to  survive in the outside world. In prison, he learns the 
advanced state of the criminal arts and vows not to  repeat the mis- 
take that led to  his capture. The convict emerges better trained and 
highly motivated to continue a criminal career. 

The crisis of the paradigm of punishment has a t  its roots the col- 
lapse of its twin pillars of support: its moral legitimacy and its practi- 
cal efficacy. As Kaufmann concludes, "the faith in retributive justice 
is all but dead."3 

ATTEMPTS TO SALVAGE THE PARADIGM 
OF PUNISHMENT 

"All crises begin with the blurring of a paradigm and the consequent 
loosening of the rules for normal research."" And yet until a new 
paradigm is presented, authorities will cling to  the old one, either 
ignoring the problem or salvaging the paradigm with ad hoc expla- 
nations and solutions. Why are paradigms never rejected outright? 
Why must there always be a new paradigm before the old one is 
abandoned? Kuhn does not explicitly discuss this, but R.A. Childs 
hypothesizes "that, as such, paradigms may serve the function of 
increasing man's sense of control over some aspect of reality, Or 

38. Kaufmann, p.  46 
39. Kuhn, p. 82. ' 
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some aspect of his own life. If this is so, then we would expect that 
a straightforward abandonment of a paradigm would threaten that 
sense of control."40 

This psychological need for an explanation may in turn explain 
the many efforts to  shore up the paradigm of punishment. The three 
attempts to  be examined next have at their roots a perception of its 
fundamental errors, and a t  the same time they highlight three goals 
of any new paradigm of criminal justice. 

Proportionate Punishment 
The king abandoned the composition system for the system of 

punishment because punishment struck terror in the hearts of the 
people, and this served to inspire awe for the power of the king and 
state. But there was no rational connection between the seriousness 
of the crime and the gravity of the punishment and, therefore, no 
limit to  the severity of punishment. Hideous tortures came to  be em- 
ployed: "But some of the men of the Enlightenment sought to  coun- 
ter the inhumanity of their Christian predecessors with appeals to  
reason. They thought that retributive justice had a mathematical 
quality and that murder called for capital punishment in much the 
same way in which two plus two equals four."4' 

The appeal to  proportionality w 
come to  grips with deficiencies in 
was doomed to  failure, for there is 
punishments can be proportioned 
incommensurate with crime. This so 
tive. We shall, however, find the goal of proportionate sentencing 
useful in the formation of a new paradigm. 1 

- 

Rehabilitation 
It was noted earlier that the infliction of punishment tends to 

focus attention on the plight of the criminal. Possibly for this reason, 
the next humanitarian trend was to explore the proper treatment of 
criminals. Punishment failed to  reform the criminal, and this led ob- 
servers to inquire how the situation might be improved. Some felt 
that the sole end of the penal system was rehabilitation, so attention 
was turned to  modifying the criminal's behavior (an obviously ma- 
nipulative end). Emphasis was placed on education, job training, and 
disci~line. 

Unfortunately, the paradigm of punishment and the political reali- 

40. R.A. Childs, "Liberty and the Paradigm of Statism," in The Libertarian 
Alternative, ed. Tibor Machan (Chicago: Nelson-Hall Co., 1974), p. 505. 

41. Kaufmann, p. 45.  
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ties of penal administration have all but won out. There is simply no 
incentive for prison authorities to educate and train. Their job is 
essentially political. They are judged by their ability to  keep the 
prisoners within the walls and to keep incidents of violence within 
the prison to  a minimum; as a result, discipline is the main concern. 
Furthermore, since he is sentenced to  a fixed number of years (less 
t i e  off for good behavior-so-called good time), there is no institu- 
tional incentive for the prisoner to improve himself apart from sheer 
boredom. Productive labor in prison is virtually nonexistent, with 
only obsolete equipment, if any, available. Except perhaps for license 
plates and other state needs, the prisoners produce nothing of value; 
the prisons make no profit and the workers are paid, if at all, far be- 
low market wages. They are unable to  support themselves or their 
families. The state, meaning the innocent taxpayer, supports the 
prisoner, and frequently the families as well via welfare. 

Rehabilitation has been a long-time goal of the penal system, but 
the political nature of govemment-run prisons and the dominance 
of the paradigm of punishment has inevitably prevented its achieve- 
ment. Prisons remain detention centers, all too temporarily prevent 
ing crime by physically confining the criminals. 

Victim Compensation 
It is natural that the brutalities resulting from the paradigm of 

punishment would get first attention from humanitarians and that 
the persons subjected to  those practices would be next. Until re- 
cently, the victim of crime was the forgotten party. Within the last 
few years a whole new field has opened up, called victimol~gy?~ 
With it has come a variety of proposals, justifications, and  statute^.^' 

Certain features are common to virtually every compensation pro- 
posal: (1) compensation for crimes would be dispensed by the state 
from tax revenue; (2) compensation is "a matter of grace" rather 
than an assumption by the state of legal responsibility for the crimi- 
nal loss suffered by the victim; (3) most proposals allow for aid only 
on a "need" or "hardship" basis; (4) most are limited to  some sort 
of crime of violence or the threat of force or violence; and (5) none 
questions the paradigm of punishment. 

42. For a brief definition of LLvietimology," see Emilo C. Viano, "Victim- 
ology: The Study o f  the victim," Vietirnology 1 (1976) : l -7 .  For an extensive 
collection of papers on various aspects of ~ictimology, see Emilo C. Viano, ed.. 
Victims and Society (Washington, D.C.: Visage Press, 1976).  

43. For a discussion and list of  symposiums, journal articles! and 
concerning victim compensation, see Steven Schafer, Compensation 
tution. pp. 139- 57, and appendix; see also Joe Hudson and Burt Gal 
Considering the Victim: Readings in Restitution ond Victim C0m 
(Springfield, Illinois: Charles C. Thomas, 1975), esp. pp. 361-436- 
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The goal of these proposals and statutes is laudable. The victim is 
the forgotten man of crime. But the means proposed is the same 
tired formula: welfare to  those in "need." In short, the innocent tax- 
payer repays the innocent victim (if the victim can prove he "needs" 
help), while the guilty offender is subjected to the sanction of pun- 
ishment with all its failings. Like proportionate punishment and re- 
habilitation, the goal of victim compensation is a recognition of very 
real problems in our criminal justice system, and at the same time it 
ignores the source of these problems: our conception of crime as an 
offense against the state whose proper sanction is punishment. Until 
a viable, new paradigm is presented, ad hoc solutions like the ones 
discussed here are all that can be hoped for. And it is a vain hope 
indeed, for they attack the symptoms while neglecting the causes of 
the problem. What is needed is a new paradigm. , I 
OUTLINE OF A NEW PARADIGM n lhh 
The idea of restitution is actually quite simple. It views crime as a 
offense by bne individual against the rights of another. The victim 
has suffered a loss. Justice consists of the culpable offender making 
good the loss he has caused. It calls for a complete refocusing of our 
image of crime. Kuhn would call it a "shift of world-view." Where 
we once saw an offense against society, we now see an offense against 
an individual victim. In a way, it is a common sense view of crime. 
The anned robber did not rob society; he robbed the victim. His 
debt, therefore, is not to  society; i t  is to the victim. There are really 
two types of restitution proposals: a system of "punitive" restitution 
and a "pure" restitutional system. 

1. 

Punitive Restitution 
"Since rehabilitation was admitted to  the aims of penal law two 

centuries ago, the number of penological aims has remained virtually 
constant. Restitution is waiting to  come in."44 Given this view, res- 
titution should merely be added t o  the paradigm of punishment. 
Stephen Schafer outlines the proposal: "[Punitive] restitution, like 
punishment, must always be the subject of judicial consideration. 
Without exception it must be camed out by personal performance 
by the wrong-doer, and should even then he equally burdensome and 
just for all criminals, irrespective of their means, whether they be 
millionaires or l a b o ~ r e r s . " ~ ~  

44. Gerhard O.W. Mueller, "Compensation for Victims of Crime: Thought 
Before Action," Minnesota Low Reuiew 5 0  (1965) :221. 

45. Schafer, Compensation and Restitution, p. 127. 
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4 - There are many ways by which such a goal might be reached. 'rhe 

; offender might be forced to  compensate the victim by his own work, 
-. either in prison or out. If it came out of his pocket or from the sale 
E. of his property this would compensate the victim, but it would not 

be sufficiently unpleasant for the offender. Another proposal would @ be that the fines be proportionate to  the earning power of the crimi- 
550 nal. Thus, "A poor man would pay in days of work, a rich man by an 

equal numbers of days' income or salary."46 Herbert Spencer made ' a proposal along similar lines in his excellent "Prison-Ethics," which 
is well worth examining.47 Murray N. Rothbard and others have 
proposed a system of "double payments" in cases of criminal be- 
h a ~ i o r . ~ ~  While closer to pure restitution than other proposals, the 
"double damages" concept preserves a punitive aspect. 

Punitive restitution is an attempt to  gain the benefits of pure 
restitution, which will be considered shortly, while retaining the per- 
ceived advantages of the paradigm of punishment. Thus, the prisoner 
is still "sentenced" to  some unpleasantness-prison labor or loss of X 
number of days income. That the intention is to  preserve the "hurt" 
is indicated by the hesitation to accept an out-of-pocket payment or 
sale of assets. This is considered too "easy" for the criminal and 
takes none of his time. The amount of payment is determined not by 
the actual harm but by the ability of the offender to pay. Of course, 
by retaining the paradigm of punishment this proposal involves many 
of the problems we raised earlier. In this sense it can be considered 
another attempt t o  salvage the old paradigm. 

Pure Restitution 
"Recompense or restitution is scarcely a punishment as long as it 

is merely a matter of returning. . . stolen goods or money. . . . The 1 point is not that the offender deserves to  suffer; it is rather that the 
offended party desires compen~a t ion . "~~  This represents the com- 
plete overthrow of the paradigm of punishment. No longer would the 

: deterrence, reformation, disablement, or rehabilitation of the crimi- 
nal be the guiding principle of the judicial system. The attainment of 
these goals would be incidental to, and as a result of, reparat~ons paid 
to the victim. No longer would the criminal deliberately be made to 
suffer for his mistake. Making good that mistake is all that would be 
required. What follows is a possible scenario of such a system. 
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When a crime occurred and a suspect was apprehended, a trial 
court would attempt t o  aetemine his guilt or innocence. If found 
guilty, the criminal would be sentenced to  make restitution to  the 
victim.'' If a criminal is able to  make restitution immediately, he 
may do so. This would discharge his liability. If he were unable to 
make restitution, but were found by the court to  be trustworthy, he 
would be permitted to  remain a t  his job (or find a new one) while 
paying restitution out of his future wages. This would entail a legal 
claim against future wages. Failure to  pay could result in garnishment 
or a new type of confinement. 

If it is found that the criminal is not trustworthy, or that he is 
unable to  gain employment, he would be confined to  an employment 
p r ~ j e c t . ~ '  This would be an industrial enterprise, preferably run by a 
private concern, which would produce actual goods or services. The 
level of security at each employment project would vary according 
to  the behavior of the offenders. Since the costs would be lower, in- 
mates at a lower security project would receive higher wages. There is 
no reason why many workers could not be permitted to  live with 
their families inside or outside the facility, depending, again, on the 
trustworthiness of the offender. Room and board would be deducted 
from the wages first, then a certain amount for restitution. Anything 
over that amount the worker could keep or apply toward further 
restitution, thus hastening his release. If a worker refused to  work, he 
would be unable to pay for his maintenance, and therefore would 
not in principle be entitled to  it. If he did not make restitution, he 
could not be released. The exact arrangement that would best pro- 
vide for high productivity, minimal security, and maximum incentive 
to work and repay the victim cannot be determined 5n advance. Ex- 
perience is bound t o  yield some plans superior to  others. In fact, the 
experimentation has already begun.52 

While this might be the basic system, all sorts of refinements are 

50. The nature of judicial procedure best designed to  carry out this task must 
be determined. For a brief discussion of some relevant considerations, see Laster, 
PP. 80-98; Burt Galaway and Joe Hudson, "Issues in the Correctional Imple- 
mentation of Restitution to  Victims o I  Crime,".in Considering the Victim, pp. 
351-60. Also to  be dealt with is the proper standard of compensation. At least 
mitially, the problem of how much payment constitutes restitution would he 
no different than similar considerations in tort law. This will be considered at 
greater length below. 

46. lotd. 
51. Such a plan '"a KS+~ . I . . ~ -  1 Q-:~L :- 

R 
49. Kaufmann. p. 55. 52. Fof a recent summary w p t p t e r  15. 

-~ 
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conceivable, and certainly many more will be invented as needs arise. 
A few examples might be illuminating. With such a system of repay- 
ment, victim crime insurnnce would be more economically feasible 
than at present and highly desirable. The cost of awards would be 
offset by the insurance company's right to restitution in place of the 
victim (right of subrogation). The insurance company would be 
better suited to supervise the offender and mark his progress than 
would the victim. To obtain an earlier recovery, i t  could be expected 
to innovate so as to enable the workers to repay more quickly (and, 
as a result, be released that much sooner). The insurance companies 
might even underwrite the employment projects themselves as well 
as related industries that would employ the skilled worker after his 
release. Any successful effort on their part to reduce crime and recid- 
ivism would result in fewer claims and lower premiums. The benefit 
of this insurance scheme for the victim is immediate compensation, 
conditional on the victim's continued cooperation with the authori- 
ties for the arrest and conviction of the suspect. In addition, the 
centralization of victim claims would, arguably, lead to efficiencies 
which would permit the pooling of small claims against a common 
offender. 

Another highly useful refinement would be direct arbitration be- 
tween victim and criminal. This would serve as a sort of healthy 
substitute for plea bargaining. By allowing the guilty criminal t o  
negotiate a reduced payment in return for a guilty plea, the victim 
(or his insurance company) would be saved the risk of an adverse 
finding at  trial and any possible additional expense that might result. 
This would also allow an indigent criminal to substitute personal ser- 
vices for monetary payments if all parties agreed. 

Arbitration is argued for by John M. Greacen, deputy director of 
the National Institute for Law Enforcement and Criminal Justice. He 
sees the possible advantages of such reform as the 

. . . development of  more creative dispositions for most criminal cases; for 
criminal victims the increased use of restitution, the knowledge that their 
interests were considered in the criminal process; and an increased satisfac- 
tion with the outcome; increased awareness in the part of the offender 
that his crime was committed against another human being, and not 
against society in general; increased possibility that the criminal process 
will cause the offender to  acknowledge responsibility for his acts.s3 
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Greacen notes several places where such a system has been tried with 
great success, most notably Tucson, Arizona, and Columbus, Ohio.54 

Something analogous to the medieval Irish system of sureties 
might be employed as well.$' Such a system would allow a concerned 
person, group, or company to make restitution (provided the of- 
fender agrees to this). The worker might then be released in the 
custody of the surety. If the surety had made restitution, the of- 
fender would owe restitution to the surety, who might enforce the 
whole claim or show mercy. Of course, the more violent and unreli- 
able the offender, the more serious and costly the offense, the less 
likely it would be that anyone would take the risk. But for first of- 
fenders, good workers, or others that charitable interests found 
deserving (or perhaps unjustly convicted) thin would provide an ave- 
nue of respite. 

RESTITUTION AND RIGHTS 

These three possible refinements clearly illustrate the flexibility of 
a restitutional system. It may be less apparent that this flexibility 
is inherent to the restitutional paradigm. Restitution recognizes 
rights in the victim, and this is a principal source of its strength. The 
nature and limit of the victim's right to restitution at the same time 
defines the nature and limit of the criminal liability. In this way, the 
aggressive action of the criminal creates a debt to the victim. The 
recognition of rights and obligations makes possible many innovative 
arrangements. Subrogation, arbitration, and suretyship are three ex- 
amples mentioned above. They are possible because this right to 
c ~ m p e n s a t i o n ~ ~  is considered the property of thelvictim and can 
therefore be delegated, assigned, inherited, or bestowed. One could 
determine in advance who would acquire the right to any restitution 
that he himself might be unable to collect. 

The natuml owner of an unenforced death claim w o t ~ l d  be an 
-- ~ .--... .. ---- 

insurance company that had insured the deceased. The suggestion has 
been made that a person might thus increase his personal safety by 
insuring with a company well known for tracking down those who 
injure .its policyholders. In fact, the partial purpose of some insur- 
ance schemes might be to provide the funds with which to track 
down the malefactor. The insurance company, having paid the bene- 
ficiaries, would "stand in their shoes." It would remain possible, of 
course, to simply assign or devise the right directly to the benefi- 

53. John M. Greacen, "Arbitration: A Tool for Criminal Cases?" Barrister @ 
(Winter 1975) :53;  see also Galaway and Hudson, Considering the Victim. PP, 54.  Greacen, p. 53. 
352-55: "Conclusions and Recommendations, International Study Institute on 55. For a description of the Irish system, see Peden; for a theoretical discus. 
Victimology, Bellagio, Italy, July 1-12, 1975," Vietimology 1 (19761:150-51; *:on of a similar ~roposal .  see spencer, pp. 182-86. 
Ronald Goldfarb, Jails: The ultimate Ghetto (Garden City, New York: Anchor 56. Or. perhaps more accurately, the itself. 
Press/Doubleday, 1976).  p. 480. 
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ciaries, but this would put the burden of enforcement on persons 
likely to be unsuited to the task. 

If one accepts the Lockean trichotomy of property ownership,s' 
that is, acyuiring property via exchange, gifts, and homesteading 
(mixing one's labor with previously unowned land or objects), the 
possibility arises that upon a person's wrongful death, in the absence 
of any heirs or assignees, his right to compensation becomes un. 
owned property. The right could then be claimed (homesteaded) by 
anyone willing to go t o  the trouble of catching and prosecuting the 
criminal. Firms might specialize in this sort of activity, or large in. 
surance companies might make the effort as a kind of "loss leader" 
for public relations purposes. 

This does, however, lead to a potentially serious problem with the 
restitutional paradigm: what exactly constitutes "restitution"? What 
is the standard by which compensation is to be made? Earlier we 
asserted that any such problem facing the restitutional paradigm 
faces civil damage suits as well. The method by which this problem 
is dealt with in civil cases could be applied to restitution cases. But 
while this is certainly true, it may be that this problem has not been 
adequately handled in civil damage suits either. 

Restitution in cases of crimes against property is a manageable 
problem. Modem contract and tort doctrines of restitution are ade- 
quate. The difficulty lies in cases of personal injury or death. How 
can you put a price on life or limb, pain or suffering? Is not any 
attempt to do so of necessity arbitrary? It must be admitted that a 
fully satisfactory solution to this problem is lacking, but it should 
also be stressed tkat this dilemma, though serious, has little impact 
on the bulk of our case in favor of a restitutional paradigm. It is pos- 
sible that no paradigm of criminal justice can solve every problem, 
yet the restitutional approach remains far superior to the paradigm 
of punishment or any other conceivable rival. 

This difficulty arises because certain property is unique and ine- 
placeable. As a result, it is impossible to approximate a "market" 01 

"exchange" value expressed in monetary terms. Just as there is no 
rational relationship between a wrongfully taken life and ten years in 
prison,there is little relationship between that same life and $20,000. 
Still, the nature of this possibly insoluble puzzle reveals a restitu- 
tional approach theoretically superior t o  punishment. For i t  must be 
acknowledged that a real, tangible loss has occurred. The problem is 
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only one of incommensurability. Restitution provides some tangible, 
albeit inadequate, compensation for personal injury. Punishment pro- 
vides none at all." 

It might be objected that to establish some "pay scale" for per- 
sonal injury is not only somewhat arbitrary but also a disguised 
reimplementation of punishment. Unable to accept the inevitable 
consequences of restitutional punishment, the argument continues, I 
have retreated to a pseudorestitutional award. Such a criticism is 
unfair. The true test in this instance is one of primacy of intentions. 
Is the purpose of a system to compensate victims for their losses (and 
perhaps, as a consequence, t o  punish the criminals), or is its purpose 
to punish the criminals (and perhaps, as a consequence, to compen- 
sate the victims for their losses)? The true ends of a criminal justice 
system will determine its nature. In short, arbitrariness alone does 
not imply a retributive motive. And while arbitrariness remains t o  
some extent a problem for the restitutional paradigm, it is less of a 
problem for restitution than for punishment, since compensation has 
some rational relationship to damages and costs. 

ADVANTAGES OF A 
RESTITUTIONAL SYSTEM 

Assistance to Victims 
The first and most obvious advantage is the assistance provided to 

victims of crime. They may have suffered an emotional, physical, or 
financial loss. Restitution would not change the fact that a possibly 
traumatic crime has occurred (just as the award of damages does not 
undo tortious conduct). Restitution, however, would make the re- 
sulting loss easier t o  bear for both victims and their families. At the 
same time, restitution would avoid a major pitfall of victim compen- 
sation-welfare plans: since it is the criminal who must pay, the possi- 
bility of collusion between victim and criminal to collect "damages" 
from the state would be all but eliminated. 

The Reportina of Crime - . 
The possibility of receiving compensation would encourage victims 

to report crimes and to appear at trial. This is particularly true if 
there were a crime insurance scheme that contractually committed 
the policyholder to testify as a condition for payment, thus render- 
ing unnecessary oppressive and potentially tyrannical subpoenas and 

:..<q 

57. For a brief explanation of this concept and several o f  its possible a?pljca: ,;?% 
tiom, see Murray N. Rothbard, "Justice and PI 
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contempt citations. Even the actual reporting of the crime to  police Taxpayers' Savings 
is likely to be a prerequisite for compensation. Such a requirement in The savings t o  taxpayers would be enormous. No longer would the 
auto theft insurance policies has made car thefts the most fully re- innocent taxpayer pay for the apprehension and internment of the 
ported clime in the United States. Furthermore, insurance companies guilty. The cost of arrest, trial, and internment would be borne by 
that paid the claim would have a strong incentive to  see that the the criminal himself. In addition, since now-idle inmates would be- 
criminal was apprehended and convicted. Their pressure and assis- come productive workers (able, perhaps, t o  support their families), 
tance would make the proper functioning of law enforcement 0ffi- the entire economy would benefit from the increase in overall pro- s; 
cials all the more likely. 2 d u c t i ~ n . ' ~  

Restitution: A Rehabilitation Aid 
Psychologist Albert Eglash has long argued that restitution would 

aid in the rehabilitation of criminals. "Restitution is something an 
inmate does, not something done for or to  him. . . . Being reparative, 
restitution can alleviate guilt and anxiety, which can otherwise pre- 
cipitate further offenses."59 Restitution, says Eglash, is an active 
effortful role on the part of the offender. It is socially constructive, 
thereby contributing to  the offender's self-esteem. It is related to the 
offense and may thereby redirect the thoughts that motivated the 
offense. It is reparative, restorative, and may actually leave the situ- 
ation better than it was before the crime, both for the criminal and 
v i ~ t i m . ~ "  

Restitution: A Self-Determinative Sentence 
This is a genuinely "self-determinative" ~entence .~ '  The worker 

would know that the length of his confinement was in his own hands. 
The harder he worked, the faster he would make restitution. He 
would be the master of his fate and would have to face that respon- 
sibility. This would encourage useful, productive activity and instill a 
conception of reward for good behavlor and hard work. Compare 
this with the current probationary system and "indeterminate sen- 
tencing" where the decision for release is made by the prison bu- 
reaucracy, based only (if fairly administered) on "good behavior"; 
that is, passive acquiescence to  prison discipline. Also, the fact that 
the worker would be acquiring marketable skills rather than more 
skillful methods of crime should help to reduce the shocking rate of 
recidivism. 

59. Albert Eglash, "Creative Restitution: Some Suggestions for Prison Re- 
habilitation Programs." American Journal o f  Correction 40 (November-Decem- 
ber 1958) :20 .  

60. Ibid.; see also Eglash's "Creative Restitution: A Broader Meaning for an 
Old Term," Journol of Crirninol Low and Criminology 48  (1958) :619-22; Burt 
Galaway and Joe Hudson," Restitution and Rehabilitation-Some Central 
Isues," Crime ond Delinquency 18  (1972):403-10. 

61. Smith, pp. 13-29. 

Crime Would No Longer Pay 
Criminals, particularly shrewd white collar criminals, would know 

that they could not dispose of the proceeds of their crime, and, if 
caught, simply serve time. They would have to  make full restitution, 
plus enforcement and legal costs, thereby greatly increasing the in- 
centive to  prosecute. While this would not eliminate such crime, it 
would make it rougher on certain types of criminals, like bank and 
corporation officials, who harm many by their acts with a virtual 
assurance of lenient legal sanctions.63 It might also encourage such 
criminals to keep the money around for a while so that, if caught, 
they could repay more easily. This would make a full recovery more 
likelv. 

A restitutional system of justice would benefit the victim, the 
criminal, and the taxpayer. The humanitarian goals of proportionate 
punishment, rehabilitation, and victim compensation are dealt with 
on a fundamental level, making their achievement more likely. In 
short, the paradigm of restitution would benefit all but the en- 
trenched penal bureaucracy and enhance justice at the same time. 
What-then is there to stop us from overthrowing the paradigm of 
punishment and its penal system and putting in its ;lace this more 
efficient, more humane, and more just system? The proponents of 
punishment and others have a few powerful counterarguments. It is 
to these that we now turn. 

OBJECTIONS TO RESTITUTION 

Practical Criticism of Restitution 
It might be objected that "crimes disturb and offend not only 

those who are directly their victim, but also the whole social 

62. An economist who favors restitution on efficiency grounds is Gary S. 
Becker, although he does not break with the paradigm of punishment. Those 
interested in a mathematical "cost-benefit" analysis should see his "Crime and 
Punishment," Journal ofPolitica1 Economy 76  (1968)  :168-217. 

63. This point is also made by Minocher Jehangirji Sethna, "Treatment and 
Atonement for Crime," in Victims and Society, p. 538. 
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order."64 Because of this, society-that is, individuals other than the 
victim-deserves some satisfaction from the offender. Restitution, i t  
is argued, will not satisfy the lust for revenge felt by the victim or the 
"community's sense of justice." This criticism appears to be over- 
drawn. Today most members of the community are mere spectators 
of the criminal justice system, and this is largely true even of the 
victim." One major reform being urged presently is more victim 
involvement in the criminal justice process.66 The restitution propo- 
sal would necessitate this involvement. And while the public gen- 
erally takes the view that officials should be tougher on criminals, 
with "tougher" taken by nearly everyone to mean more severe in 
punishing, one must view this "social fact" in light of the lack of a 
known alternative. The real test of public sympathies would be to see 
which sanction people would choose: incarceration of the criminal 
for a given number of years, or the criminal's being compelled to 
make restitution to tIie victim. While the public's choice is not 
clearly predictable, neither can it be assumed that i t  would reject 
restitution. There is some evidence to the contrary.67 

64.. Del Veechio. 0. 198. 
65. William F. McDonald, "Towards a Bicentennial Revolution in Criminal 

Justice: The  Return of the Victim," American Criminnl Low Reuiew 1 3  (1916): 
659; see also his paper "Notes on the Victim's Role in the Prosecutional and 
Dispositional Stages of the Criminal Justice Process" (Paper presented at the sec- 
ond International Symposium o n  Victimology, Boston, September 1976); Jack 
M. Kress, "The Role o f  the Victim at Sentencing" (Paper presented a t  the Sec- 
ond International Symposium o n  Victimology, Boston, September 1976). 

66. McDonald, "Towards a Bicentennial Revolution," pp. 669-73; Kress, 
pp. 11-15. Kress specifically analyzes restitution as a means for achieving victim 
involvement. 
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This brings us to a second practical objection: that monetary sanc- 
tions are insufficient deterrents to crime. Again, this is something to 
be discovered, not something to be assumed. There are a number of 
reasons to believe that our current system of punishment does not 
adequately deter, and for the reasons discussed earlier, an increase in 
the level of punishment is unlikely. In fact, many have argued that 
the deterrent value of sanctions has less to do with severity than with 
~er ta in ty ,~ '  and the preceding considerations indicate that law en- 
forcement would be more certain under a restitutional system. In the 
final analysis, however, it is irrelevant to argue that more crimes may 
be committed if our proposal leaves the victim better off. It must be 
remembered that our goal is not the suppression of crime; it is doing 
justice to victims. 

A practical consideration that merits considerable future attention 
is the feasibility of the employment project proposal. A number of 
questions can be raised. At first blush, it seems naively optimistic to 
suppose that offenders will be able or willing to work at all, much 
less earn their keep and pay reparations as well. On the contrary, this 
argument continues, individuals turn to crime preciselv because thev 
lack the skills that the restitutional plan assumes they have. And ;f 
these workers have the skills, but refuse to work, what could be 
done? Would not the use of force to compel compliance be tanta- 
mount to slavery? This criticism results in part from my attempt to 
sketch an "ideal" restitution system; that is, I have attempted to out- 
line the type toward which every criminal justice system governed by 
the restitution paradigm should strive. This is not to say that every 
aspect of the hypothetical system would, upon implementation, 
function smoothly. Rather, such a system could only operate ideally 
once the paradigm had been fully acce~ted and substantiallv artim. 

~ ~~~ ~. 
67. In two types of studies conducted for the Ventura County Board of lated. 

Supervisors, Ventura, California, support for a restitutional program was indi- 
cated: 

With this in mind, one can advance several responses, ~ i ~ ~ t ,  the 

Rnth the citizen attitude survev and the Delphi goal-seeking exercise re- ...- . . ~ ~ ~ ~  
vealed a strong concern for the-uictim as the'forgotten man' of criminal 
justice. The Delphi panelists, in particular, emphasized the need for new 
kinds of criminal ~ena l t i e s  in which the offender would be required t o  ~ 

make restitution t o  his victim(s). 
Development of o Model Criminal Justice System (Santa Barbara, California: 
Public Safety Systems, 1973). p. 85. The report recommends the implementing 
nf B vrtern nf rartit~ation. In the two cities mentioned earlier (Columbus and - - - -, -. -. .- . . . . . . . . . . . . 
Tucson), support, a t  least by the parties involved, appeared strohg. In the thou- 
sands of eases arbitrated by trained law students in Columbus, only 4 percent 
proceeded further up in the criminal system. In Tucson after one year the pro- 
gram has been successful in all hut  nine of 204 cases (with the cost of handling 
each ease at $304 compared with $1,566 required t o  process the average felony 
ease). General approval of restitution in lieu of punishment was indirectly re- 
ferred t o  in the Columbia Low Reuiew's oft-cited study, Restitution and the 
Criminal Law" : 

[Elven where the complainant can be persuaded to continue the criminal 
case, after having received ~ r i v a t e  satisfaction his anathv ir n f t ~ n  m nm. ~~.~~ 7 - ~ ~ -  ----.... .- "- rA- 
nounced and hi;demeanoFso listless that he becomes an extremely weak 
witness. . . . Also the knowledge of actual restitution seems to greatly 
assuage the jury. Even the knowledge of the existence of a civil suit can 
lead the jury to recommend leniencv or acauittal. 

CLR 39  (1939):1189; see also n. 31. Restitution, it seems, is accepted and pre- 
ferred by the average person. Early studies indicate that, when properly admin- 
istered, even offenders perceive a restitutionary sanction as fair (William Marsella 
and Burt Galaway, "Study of the Perceived Fairness of Restitution as a Sanction 
for Juvenile Offenders" [Paper presented t o  the Second International Sympo- 
sium on Victimology, Boston, September 19761); see Chapter 15. 

68. Yochelson and Samenow, pp. 453-57. 



374 Responses t o  Criminal Conduct: Alternative Approaches 

problem as usually posed assumes the offender to be highly irrational 
and possibly mentally unbalanced. There is no denying that some 
segment of the criminal population fits the former d e ~ c r i p t i o n . ~ ~  
What this approach neglects, however, is the possibility that many 
criminals are making rational choices within an irrational and unjust 
political system. Specifically I refer to the myriad laws and regula- 
tions that make it difficult for the unskilled or persons of transitory 

to find legal employment.7' I refer also to the laws that 
deny legality to the, types of services that are in particular demand 
in economically impoverished cornmunitie~.'~ Is it "imtional" to 
choose to steal or rob when one is virtually foreclosed from the legal 
opportunity to do otherwise? Another possibility is that the criminal 
chooses clime not because of foreclosure, but because he enjoys and 
obtains satisfaction from a criminal way of life.73 Though morally 
repugnant, this is hardly irrational. 

Furthermore, it no longer can be denied that contact with the 
current criminal justice system is itself especially damaging among 
juveniles.74 The offenders who are hopelessly committed to criminal 
behavior are not usually the newcomers to crime but those who have 
repeated exposure to the penal system. In Kuhn's words, "Existing 
institutions have ceased to meet the problems posed by an environ- 
ment they have in part ~reated." '~  While a restitutionary system 

69. For a discussion rejecting the usefulness of the latter description, see 
Szasz, pp. 91-146; far a recent study verifying Szasz's thesis. see Yochelson and 
Samenow. esp. pp. 221-35. 

70. Edward C. Banfield put forth his controversial theory of time horizon 
in his book The Unheavenly City (Boston: Little, Brown & Co., 1910) and 
amplified it  in The Unheouenly City Revisited (Boston: Little, Brown & Co., 
1914). and. most recently, in Chapter 5. See also Chapter I. A contrary, but ulti- 
mately compatible view, is presented by Yochelson and Samenow, pp. 369-72. 

71. For example, minimum wage laws, and so-called closed shop union pro- 
tectionist legislation. 

72. For example, laws prohibiting gambling, prostitution, sale of drugs, "jit. 
ney" cab services, ete. 

13. Yochelson and Samenow, The Criminol Personality, pp. 247, 249: "It is 
not the environment that turns a man into a criminal. Rather it  is a series of 
choices that he makes a t  a very early age, . . . [T lhe  criminal is not  a victim of 
circumstances." This is in essence the main oonclusion of their research. (For a 
concise summary of their provocative book, see Joseph Boorkin, "The Criminal 
Personality," Federal Bar Journal 3 5  [I9761 :231-41.) In  The Criminal Person- 
ality. Volume 2: The Process of Chonge (New York: Jason Aronson, Inc., 1977) 
they relate and examine the methods they have employed t o  change the criminal 
thoueht Dattern. Of course. such an a u ~ r o a c h  can itself be subject to ahuse. See 
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might not change these hard core offenders, it could, by the early 
implementation of sanctions perceived by the criminal to be just, 
break the vidious circle which in large part accounts for their exis- 
tence. 

Finally, if offenders could not or would not make restitution, then 
the logical and just result of their refusal would be confinement until 
they could or would. Such an outcome wbuld be entirely in their 
hands. While this "solution" does not suggest who should justly pay 
for this confinement, the problem is not unique to a restitutionary I: 

ii system. In this and other areas of possible difficulty we must seek 
guidance from existing pilot programs as well as from the burgeoning 

8 research in this area and in v~ctimology in general. 

a Theoretical Criticisms of Restitution 

Richard Epstein has attempted to rationalize the historic distinc- 

i tion between criminal law and tort law.76 He concludes, quite cor- 
rectly, that the traditional division can only be explained by the 
notion of mens rea or criminal intent. Tort law involves compen- 

!. 
3 

sating wrongfully injured victims. The criminal law, on the other 
hand, is concerned with punishing persons for their bad intentions as 
manifested by their bad acts. 

The proof of this distinction for Epstein is the law of attempts. 
This category of crime specifies that: "When a person attempts to 
commit a crime such as murder, but fails for sake reason to achieve 
his intended result, he may be guilty of an attempt."77 Since an at- 

> tempt may or may not result in an actual harm to an identifiable 
victim, those that do not may not, under a restitupe theory of jus- 
tice, be subject to a sanction. Epstein views this .as a fundamental 

.! flaw in a restitutionary approach, for he feels that those persons wikh '1 %-., 1 bad intentions deserve punishment. Such a position is supported by 
John Hospers' paper7' on the deserts theory of retribution. 

Fi 
It is interesting to note that the history of criminal justice that I 

sketched earlier bears out this Maitland 
observe that: "Ancient law 
those who have tried to do 
punishment is but slowly 

6 no harm is done there is 
law] started from the principle that an atte 

* 
$ 
d 76. See Chapter 1 0  . . 

~ h a $ e r  i. 77. Note, "Why Do Criminal Attempts Fail? A New Defense," T i e  Y& Low 
14. See, e.g., Edwin M. Schur, Radical Noninteruentionisrn, Rethinking the Journal 70 (1960):160. 

Delinquency Problem (Englewood Cliffs, New Jersey: Prentice-Hall, Inc., 1973). 78. Chapter 8. 
75. Kuhn, p. 92 (emphasis added). 79. Pollock and Maitland, p. 507. 
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offence [sic] ."80 As Jerome Hall put it: "Criminal attemptis con- 
spicuous for its absence in early English law. There is not the slightest 
suggestion of theory or general doctrine. . . . [TI here seem to  have 
been no specific findings of liability for wrong-doing that fell short 
of the major crirne~."~' 

What then of the criticism? Under a pure restitutionary approach 
there can be no compensation without a harm having occurred, and 
without compensation, there is no liability. Without a real victim, in 
short, there can be no crime. Unless one can justify a retreat to  some 
sort of "symbolic" payment, which is doubtful, it seems that we are 
forced t o  the conclusion that a bare criminal attempt, even with an 
"overt act," is, without more, not a crime. It is important to  note 
that though not itself a crime, the concept of an attempt is not irrele- 
vant to a proper theory of justice. Rather, as we will see, it will 
assume a role of no small importance. 

While such a suggestion to  abolish attempts as a separate category 
of crime might seem absurd at first, & closer analysis reveals a basic 
plausibility. The most important observation to  be made is that most 
unsuccessful attempts worthy of sanction are still crimes in a restitu- 
tionary system. For example, attempted murder is usually an aggra- 
vated assault and battery, attempted armed robbery is usually an 
assault, attempted car theft or burglary is usually a trespass. In this 
way the law of attempt is actually a form of double counting whose 
principle function is to  enable the police and prosecutor to  over- 
charge a crime for purposes of a later plea negotiation. Furthermore, 
some categories of attempt, such as conspiracy laws and possessory 
laws-e.g., possession of burglarious instruments-are shortcuts for 
prosecutors unable or unwilling to  prove the actual crime and are a 
constant source of selective, repressive prosecutions. 

In fact and in theory, any attempt to  violate individual rights that 
resulted in an actual harm, such as the creation of fear on the part of 
the intended victim or bystanders (an assault), would be a crime in 
a restitutionary system and sanctionable as such. The only type of 
unsuccessful attempt that would escape liability would be the case of 
someone who unsuccessfully tried to  commit a crime without other- 
wise violating anyone's rights and without anyone knowing about it. 
It surely is not absurd to ask whether anyone's rights have really 
been violated, and if not, whether a crime has actually occurred. 1t 
may, in fact, be both a practical as well as a theoretical virtue that 

80. Ibid., p. 507, n. 4. 
81. JeroGe Hall, "Criminal Attempts-A Study of  the Foundations of Crim- 

inal Liability," The Yole Low Journal 49 (1940) :789, 791. 
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badly motivated but harmless acts are not labeled as criminal. In any 
case, no system governed by any principle can prosecute acts that no  
one knows about. 

Does this mean that an attempt to commit a crime has no rele- 
vance to  crime? As I indicated earlier, I think it does.82 Most objec- 
tions t o  the abolition of attempt are not really intent-motivated a t  
all, but instead revolve around the fear that we would be legally 
powerless to prevent or deter crimes if we had to  wait for damages 
to  be incurred before we could rightly act. But it does not follow 
from the proposition that one cannot prosecute an unsuccessful or  
abandoned attempt that harmed no one, that one can do nothing 
about an attempt in progress. Rather, if someone is truly attempting 
to commit a crime, then the victim and anyone who is willing to help 
him can engage in self-defense. Once this is recognized, the question 
is not whether you can act to protect yourself, but when. 

The proper answer to  this question is not the quantitative one that 
Robert Nozick, for one, seems t o  favor of asking how high a proba- 
bility of harm must exist before you can defend yourself.83 Such an 
approach would all but abolish the concept of individual rights, upon 
which, presumably, his theory is or should be grounded. The correct 
response is a qualitative one, and it is precisely the approach taken 
by the traditional theory of attempt. In a case less than a certainty, 
the only justifiable use of force is that used to  repel an overt act that 
is something more than mere preparation, remote from time and place 
of the intended crime. It must be more than "risky," it must be done 
with the specific intent to  commit a crime and directly tend in some 
substantial degree to accomplish it. He who uses force in any other 
circumstance is himself an aggressor. 

Let's say, for example, that you are minding your own business 
when someone gets it into his head that you are about to  attack him. 
He then jumps on you in the mistaken belief that you are attempting 
to  attack him. You bring an action for restitution for assault and 
battery on Professor Epstein's theory of strict causal liability. He 
justifies his action as self-defense. To sustain his burden of proof and 
avoid liability, he must prove that you were in fact attempting to 

82. I agree with Professor Epstein that the crime of attempt includes both 
intention and an "overt act." This is the definition I will use here. An overt act 
". . . must.  . . be something more than mere preparation, remote from time and 
place of the intended crime; [It must be] . . . done with the specific intent to  
commit the [crime], and directly tend in some substantial degree to  accomplish 
i t . .  . . " ( S t a t e  u. Dumas, 118 Minn. 77, 84, 136 N.W. 311, 314 119121 quoted 
in Lloyd L. Weinreb, Criminal Low [Mineola, New York: Foundation Press, 
19691, p. 375). 

83. See Nozick. 
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attack him. If he cannot sustain his burden then, regardless of his 
good faith belief, the principle of comparative justice between the 
parties dictates that he is liable. This is, in fact, how hofessor Ep. 
stein decides what, in essence, is the same set of facts in the case of 
Courvoiser v. R ~ y r n o n d . ~ ~  

This is not to say that such a qualitative judgment is an easy one; 
on the contrary, matters of proof in this area are quite difficult. To 
ascribe a particular quality to an act, it is critical to  determine the 
attacker's state of mind, and in this way evidence of the total cir- 
cumstances and especially motive becomes probative. Motive is not a 
part of the prima facie case, and a good prosecutor is quick to  point 
this out t o  a jury. Motive is merely evidence of intent that itself is 
only a necessary, but insufficient, indicia of the quality of the act. In 
this way it is probably more accurate to  say that you need the intent 
to prove the nature of the act than to  say (as Epstein seems to) that 
you need the act to prove the nature of the intent. 

Though attempts that have caused no harm are not crimes in a res- 
t i t u t i o n ~  scheme, it can now be seen that while the attempt is in 
progress,-its qualitative nature justifies the use of self-defense by the 
victim or, as his agent, by law enforcement authorities. Attempt is 
therefore an important, though sometimes misunderstood, concept 
in criminal law. And before finishing this discussion it should be 
pointed out that Epstein's principle of comparative justice (not to 
mention simple restitutionary justice) dictates that the cost of a jus- 
tified self-defense effort must be born by the attempting party, in 
which case the act would no  longer be a pure attempt, but, since a 
loss has been wrongfully inflicted, this would be a completed crime 
and compensable on pure restitutionary principles. 

In the last analysis, I do not conclude that Professor Epstein is 
fundamentally wrong in his explication of the current criminal jus- 
tice paradigm. Rather, I conclude that he accurately perceives the 
dominant assumptions of the current paradigm and shows that unless 
the restitutionist is prepared to reject those assumptions, restitution 
can only be integrated in a compromised manner. But Professor Ep- 
stcin merely restates the assumptions, he does not defend them. If a 
pure restitutional paradigm is correct, then the assumptions are false 
and there remains no theoretical obstacle to an admittedly radical 
departure from the current criminal justice paradigm: the complete 
and total implementation of a restitutionary theory of justice. 

84. 23 Colo. 113, 47 Pac. 284 (1896). discussed in his article "A Theory of 
Strict Liability," Journal of Legal Studies 2 (1973): 173. 

Dirtributionary Criticisms of Restitution 
There remains one criticism of restitution that is the most obvious 

and the most difficult with which to  deal. Simply stated, i t  takes the 
following form: "Doesn't this mean that rich people will be able to  
commit crimeswith impunity if they can afford it? Isn't this unfair?" 
The pmctical aspect of this objection is that whatever deterrent 
effect restitution payments may have, they will be less for those 
most able to  pay. The mom1 aspect is that whatever retributive or 
penal effect restitution payments may have they will be less for those 
who are well off. Some concept of equality of justice underlies both 
considerations. 

Critics of restitution fail to  realize that the "cost" of crime will be 
quite high. In addition to  compensation for pain and suffering, the 
criminal must pay for the cost of his apprehension, the cost of the 
trial, and the legal expenditures for both sides. This should make 
even an unscmoulous wealthy person think twice about committine 

~ - . ~ ~ - ~ -  - 
acrime. The response to  this is that we cannot have it both ways. If 
the fines would be high enough t o  bother the then they would 
be so high that a project worker would have hance of earning 
that much and would, therefore, have no incentivelto work at all. If, 
on the other hand, you lower the price of crime by ignoring all its 
costs, you fail to  deter the rich or fully compensate the victim. 

This is where the option of arbitration and victim crime insurance 
becomes of practical importance. If the victim is uninsured, he is 
unlikely to  recover for all costs of a very severe crime from a poor, 
unskilled criminal, since even in an employment project, the criminal 
might be unable to, earn enough. If he had no hope of earning his 
release, he would hive little incentive to  work veryhard beyond pay- 
ing for his own maintenance. The victim would end up with less than 
if he had "settled" the case for the lesser amount that a project 
worker could reasonably be expected to earn. If, however, the victim 
had full coverage criminal insurance, he would recover his damages in 
full, and the insurance company would absorb any disparity between 
full compensation and maximal employment project worker's out- 
put. This cost would be reflected in premium prices, enabling the 
insurance company that settled cases at an amount that increased the 
recovery from the criminal to  offer the lowest rates. Eventually a 
"maximum" feasible fine for project workers would be determined 
based on these considerations. The "rich," on the other hand, would 
naturally have to pay in full. This arrangement would solve the prac- 
tical problem, but it should not be thought of as an imperative of the 
restitutional paradigm. 

The same procedure of varying the payments according to  ability 
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to pay would answer the moral considerations as well (that the rich 
are not hurt enough) and this is the prime motive behind punitive 
restitution proposals. However, we reject the moral consideration 
outright. The paradigm of restitution calls not for the (equal) hurting 
of criminals, but for restitution to victims. Any appeal to "inade- 
quate suffering" is a reversion to  the paradigm of punishment, and 
by varying the sanction for crimes of the same magnitude according 
to the economic status of the offender, it reveals its own inequity. 
Equality of justice means equal treatment of victims. It should not 
matter to the victim if his attacker was rich or poor. His plight is the 
same regardless. Any reduction of criminal liability because of re- 
duced earning power would be for practical, not m o d ,  reasons. 

Equality of justice derives from the fact that the rights of men 
should be equally enforced and respected. Restitution recognizes a 
victim's right to compensation for damages from the party respon- 
sible. Equality of justice, t h e r e f o ~ ,  calls for equal enforcement of 
each victim's right to  restitution. Even if necessary or expedient, any 
lessening of payment to  the victim because of the qualities of the 
criminal is a violation of that victim's rights and an inequality of 
justice. Any such expedient settlement is only a recognition that an 
imperfect world may make possible only imperfect justice. As a prac- 
tical matter, a restitutional standard gives victims an enormous incen- 
tive to  pursue wealthy criminals, since they can afford quick, full 
compensation. Contrast this with the present system, where the pref- 
erence given the wealthy is so prevalent that most victims simply 
assume that nothing will be done. 

The paradigm of restitution, to reiterate, is neither a panacea for 
crime nor a blueprint for utopia. Panaceas and utopias are not for 
humankind. We must live in a less than perfect world with less than 
perfect people. Restitution opens the possibility of an improved and 
more just society. The old paradigm of punishment, even reformed, 
simply cannot offer this promise. 

OTHER CONSIDERATIONS 

Space does not permit a full examination of other less fundamental 
implications of such a system. I shall briefly consider five. 

Civil Versus Criminal Liability 
If one accepts a restitutionary standard of justice, what sense does 

it make to distinguish between crime and tort, since both call for 
payment of damages? For most purposes I think the distinction col- 
lapses. Richard Epstein, in a series of brilliant articles, has articulated 

i 
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a theory of strict liability in tort.85 His view is that since one party 
has caused another some harm and one of the parties must bear the 
loss, justice demands that it falls on the party who caused the harm. 
He argues that intention is only relevant as a "third stage" argument; 
that notwithstanding some fault on the part of the plaintiff (a second 
stage argument), the defendant intended the harm and is therefore 
liable.86 With a restitutional system I see no reason why Epstein's 
theory of tort liability could not incorporate criminal liability into 
a single "system of corrective justice that looks to the conduct, 
broadly defined, of the parties to the case with a view toward the 
protection of individual liberty and private p r~per ty . "~"  

There would, at least initially, be some differences, however. The 
calculation ,of damages under the restitutionary paradigm that in- 

. cludes cost of apprehension, cost of trial, and legal costs of both 
parties would be higher than tort law allows. A further distinction 
would be the power of enforcers to  confine unreliable offenders to  
employment projects.88 

85. Epstein, pp. 151-204. 
86. Richard A. Epstein, "Intentional Harms," Journal of Legal Studies 3 

(1975):402-408; see also his article "Defenses and Subsequent Pleas in a Sys- 
tem of Strict Liability," Jour. of LegnlStud. 3 (1974) :174-85. 

87. Epstein, "Intentional Harms," p. 441. As indicated above, Epstein him- 
self would disagree based on his emphatic distinction between tort and criminal 
law. He rests this distinction on two characteristiea of the criminal law: (1) that 
its function is to punish (and therefore mens rea is required and more stringent 
procedural safeguards are appropriate); and (2)  that since the defendant is prose- 
cuted by the state, fairness as between the parties is not relevant. From these 
assumptions, Epstein reasons quite correctly that the two systems are inherently 
different. I t  should be obvious that a restitutionary paradigm undermines both 
assumptions. Gilbert M. Cantor, in "An End to Crime and Punishment" (Shingle 
39 [May 19761 :99-114), takes precisely this view, arguing that 

the time has come to abolish the game of crime and punishment and t o  
substitute a paradigm of restitution and responsibility. I urge that we 
assign (reassign, actually) t o  the civil law our societal response to the acts 
or  behaviors we now label and treat as criminal. The goal is the civilization 
of ourtreatment of offenders. I use the word, "civilization" here in its spe- 
cific meaning: to bring offenders under the civil, rather than the criminal 
law; and in its larger meaning: t o  move in this area of endeavor from bar- 
barism toward greater enlightenment and humanity. (p. 107;  emphasis in 
orieinal.) 
88. I t  would seem that the only way t o  account far these differences would 

be an appeal to the mens ren or badness of the criminal as opposed t o  the unin- 
tentional tortfeasor. Yet such an approach, i t  might be argued, is not available 
t o  a restitutionary system that considers the moral outlook of an offender to be 
irrelevant to the determination of the proper criminal sanction. A possible re- 
sponse is that this overstates the restitutionist claim. That a criminal's mental 
state does not justify punishment does not  imply that i t  is not relevant t o  ony 
aspect of the criminal justice process. I t  may well be that it is relevant t o  the 
consideration of methods by which one is justified in extracting what, on other 
grounds, is shown t o  be a proper sanction, that is, restitution. 
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Criminal Responsibility and Competency 
Once a criminal sanction is based not on the offender's badness 

but on the nature and consequences of his acts, Thomas Szasz's 
proposal that the inganity plea be abolished makes a great deal of 
sense,s9 as does his argument that "all persons charged with offenses 
-except those grossly disabled-[are fit to  stand trial and] should be 
tried.90 On this view, Epstein's concept of fairness as between the 
parties is relevant. A restitution proceeding like a 

lawsuit is always a comparative affair. The defendant's victory ensures the 
plaintiff's [or victim's) defeat. . . .Why should we prefer the injurer to his 
victim in a case where one may win and the other lose?. . . As a matter of 
fairness between the parties, the defendant should be required to treat the 
harms which he has inflicted upon another as though they were inflicted 
upon himself?' 

Victimless Crimes 
The effect of restitutional standards on the Legality of such crimes 

as prostitution, gambling, high interest loans, pornography, and drug 
use is intriguing. There has been no violation of individual rights, and 
consequently no damages and, therefore, no liability. While some 
may see this as a drawback, I believe it is a striking advantage of the 
restitutional standard of justice. So-called victimless crimes would in 
principle cease to  be crimes. As a consequence, criminal elements 
would be denied a lucrative monopoly, and the price of these services 
would he drastically reduced. Without this enormous income, orga- 
nized crime would be far less able to  afford the "cost" of its nefari- 
ous activities than it is today. 

Legal Positivism 
What is true for victimless crimes is true for the philosophy of 

legal positivism. On the positivist view, whatever the state (following 
all the correct political procedures) says is law, is law; hence, what- 
ever the state makes a crime is a crime. A restitutional standard 
would hold the state to enforcing individual rights through the recov- 
ery of individual damages. 

89. Szasz, pp. 228-30. 
90. Ibid., pp. 228-29. "The emphasis here is on gross disability: it should 

be readily apparent or easily explicable to a group of lay persons, like a juri" 
(p. 229). But even the qualification of gross disablement might be unjustified 
(see Yochelson and Samenow, pp. 227-35). 

91. Epstein, "Strict Liability," p. 398. In Chapter 10, p. 253, he takes ex- 
actly this approach with the insanity defense in tort law. 
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Legal Process 
Because the sanction of crime would no longer be punitive, the 

criminal process could explore less formal procedures for dispute 
settlement. Also, the voice of the victim would be added to the delib- 
erations. One possible reform might be a three-tiered verdict: guilty, 
not proven, and not guilty. If found "guilty," the offender would 
pay all the costs mentioned above. If the charges are "not proven," 
then neither party would pay the other. If found "not guilty," the 
defendant would be reimbursed by the enforcement agency for his 
costs and inconvenience. This new interpretation of "not guilty" 
would reward those defendants who, after putting on a defense, con- 
vinced the trier of fact that they were innocent.92 

These and many other fascinating implications of restitution 
deserve a more thorough examination. As any new paradigm be- 
comes accepted, it experiences what Kuhn calls a period of "normal 
research," a period characterized by continuous expansion and per- 
fection of the new paradigm as well as a testing of its limits. The 
experimentation with restitutionary justice will, however, differ from 
the trial and error of the recent past, since we will be guided by the 
principle that the purpose of our legal system is not to harm the 
guilty but to  help the innocent-a principle that will above all restore 
our belief that our overriding commitment is to  do justice. 

92. For other intriguing criminal process reforms see Lloyd L. Weinreb. De- 
nial of Justice (New York: The Free Press, 1917). 
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