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The mere fact that one man promises something to an-
other creates no legal duty and makes no legal remedy avail- R LoV A

able in case of non-performance. To be enforceable, the
promise must be accompanied by some other factor. . . . The
question now to be discussed is what is this other factor. What
fact or facts must accompany a promise to make it enforceable
at law?!

to enforce. Contract theory at present, however, does not provide a
satisfactory answer to this question. The five best known theories or
principles of contractual obligation—the will theory, the reliance the-
ory, the fairness theory, the efficiency theory and the bargain theory—
each have very basic shortcomings. A consent theory of contract avoids
these difficulties while explaining coherent obligation in a plausible and
coherent manner.

Theories are problem-solving devices. We assess the merits of a
particular theory by its ability to solve the problems that gave rise to the
need for a theory. We do not, however, assess a particular theory in a
vacuum. No theory in any discipline, from physics to biology to philos-
ophy, can be expected to solve every problem raised by the discipline.
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I. 1A, Corbin, Corbin on Contracts § 110, at 490 (1963); see also Eisenbcrgu The
Principles of Consideration, 67 Corncll L. Rev. 640, 640 (1989) (“A promisc, as such. is
not legally enforceable. The first great question of contract law, therefore, js what kinds
of promises should be enforced.”).

2. The view that morality plays an important role in legal theory is discussed infra
notes 109-11 and accompanying Lext.
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Rather, we compare contending theories to see which theory handles
problems the best. »

Our criteria for comparing theories include at least three factors:
(a) the number of known problems the theory handles as well or better
than its rivals, (b) the centrality of the problems that the theory handles
well, and (c) the promise that the theory offers for solving future
problems. When we assess legal theories, the better a particular theory
explains cases where we are confident of the right outcome, the more
confident we will be with the answers it suggests for those cases at the
margin where our intuitions are less secure.

In Part I of this Article, the five most popular theories of contrac-
tual obligation will be assessed. Each of these theories accurately cap-
tures some aspect of contractual obligation. However, the current lack
of a consensus concerning the proper basis of contractual obligation
suggests that each approach has fundamental weaknesses. The theories
can be grouped into three distinct types: party-based, standards-based,
and process-based theories. At least part of each theory’s weakness
stems from deficiencies that are inherent in its type. The purpose of
this comparative analysis will be to demonstrate the need for a more
overarching approach that can capture the truths of these theories
while avoiding their errors.

In Part I, a consent theory of contract® will be described and ap-
plied to the problems identified in Part I. A consent theory posits that
contractual obligation cannot be completely understood unless it is
viewed as part of a broader system of legal entitlements. Such a system,
based in morality,* specifies the substance of the rights individuals may
acquire and transfer, and the means by which they may do so. Properly
understood, contract law is that part of a system of entitlements that
identifies those circumstances in which entitlements are validly trans-
ferred from person to person by their consent. Consent is the moral
component that distinguishes valid from invalid transfers of alienable
rights.

A consent theory of contract explains why we generally take an
“objective” approach to contractual intent and why we deviate from
this approach in some situations. In addition, a consent theory vali-
dates the enforcement of certain commitments where no bargained-for
exchange exists—such as those supported by “nominal considera-

3. 1 first discussed the consent theory of contract in Barnett, Contract Scholarship
and the Reemergence of Legal Philosophy (Book Review), 97 Harv. L. Rev. 1223 (1984),
where I also attempted to place recent developments in legal philosophy in a historical
context to explain the resurgence of normative legal philosophy in general and entitle-
ment theories in particular.

4. The theory presented by this Article is based in, and required by, the normative
requirements of morality. See infra notes 109-28 and accompanying text. Nonctheless,
readers who favor a positivist perspective may wish to consider the requirement of con-
sent solely as a means of understanding past and present judicial decisions, and of rec-
onciling apparently conflicting doctrines.
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are primarily concerned with protecting the promisor. Reliance theo-
ries are primarily concerned with protecting the promisee. The undue
emphasis that the will and reliance theories each place on one specific
party creates insoluble problems for each approach.

1. Will Theories. — Will theories maintain that commitments are en-
forceable because the promisor has “willed” or chosen to be bound by
his commitment. “According to the classical view, the law of contract
gives expression to and protects the will of the parties, for the will is
something inherently worthy of respect.”” In this approach, the use of
force against a reneging promisor is morally justified because the~
promisor herself has warranted the use of force by her prior exercise of -
will. A promisor cannot complain about force being used against her,
since she intended that such force could be used when she made the
commitment.®

Will theories depend for their moral force upon the notion that
contractual duties are binding because they are freely assumed by those
who are required to discharge them. Consequently, enforcement 1s not
morally justified without a genuine commitment by the person who is
to be subjected to a legal sanction. This position leads quite naturally
to an inquiry as to the promisor’s actual state of mind at the time of
agreement— the so-called “subjective” viewpoint. After all, the theory
can hardly be based on will if the obligation was nof chosen by the indi-
vidual but instead was imposed by law.

It has long been recognized that a system of contractual enforce-
ment would be unworkable if it adhered to a will theory requiring a

subjective inquiry into the putative promisor’s intent. Where we can-
not discern the actual subjective intent or will of the parties, there is no
practical problem, since we assume it corresponds to objectively mani-
fested intentions. But where subjective intent can somehow be proved
and is contrary to objectively manifested behavior, subjective intent
should prevail if the moral integrity and logic of a will theory are to be
preserved.

Of course, any legal preference for the promisor’s subjective intent
would disappoint a promisee who has acted in reliance on the appear-

7. Cohen, The Basis of Contract, 46 Harv. L. Rev. 553, 575 (1933).

8. See C. Fried, Coniract as Promise 16 (1981) (“*An individual is morally bound to
keep his promises because he has intentionally invoked a convention whose function it is
to give grounds—moral grounds—for another to expect the promised performance.”)
(emphasis added); see also Burrows, Contract, Tort and Restitution—A Satisfactory Di-
vision or Not?, 99 Law Q, Rev. 217, 258 (1983) (““It is the acceptance of an obligation
that is vital; it is not enough to have represented that facts are true or to have merely
declared that one is intending to do something, for in such situations, the will has not
committed itself to do anything.”). Anthony T. Kronman also categorizes Professor
Fried as a “will theorist.”” See Kronman, A New Champion for the Will Theory (Book
Review), 91 Yale L.J. 404, 404 (1981). For a comparison of Professor Fried’s will theory
with a consent theory, see infra notes 146-47 and accompanying text.

9. See, e.g., Cohen, supra note 7, at 575-78; Burrows, supra note 8, at 258.
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the will.1* By permitting individuals to be bound by promises never
intended by them to be enforceable, such a concession deprives a will
theory of much of its force. Requiring the promisor’s subjective will to
yield always, or almost always, to the promisee’s reliance on the prom-
isor’s objective manifestation of assent undermines the claim that con-
tractual obligation is grounded in the individual’s will’* and bolsters
the view that contractual obligations may be imposed rightfully on un-
willing parties.'® The inability of will theories to explain adequately the
enforcement of objective manifestations of intention also accounts in
part for the continued interest in reliance-based theories of contractual
obligation. .
9. Reliance Theories. — Theories that explain contractual obligation
as an effort to protect a promisee’s reliance on the promises of others
have the apparent virtue of explaining why persons may be bound by
the common meaning of their words regardless of their intentions.
Thus, it has become increasingly fashionable to assert that contractual
liance on a promise.!” A reliance theory is

obligation is cre/:}t,ed‘b?e
based upon the’intuiticfi that we ought to be liable in contract law for
our a ive b iorwhen it creates ‘“foreseeable” or “justifiable” re-
liance in others, in much the same way that we are held liable in tort law
for harmful consequences of other acts.!8

Reliance theories have nonetheless faced a seemingly insuperable

14. See, e.g., C. Fried, supra note 8, at 58-63 (acknowledging that a failure to agree
subjectively deprives a contract of its moral force on a will- or promise-based theory, but
asserting that recovery may be available on other principles of “fairness,” “‘encourage-
ment of due care,” or concerns of ‘‘administration”).

15. See Burrows, supra note 8, at 258; see also D. Hume, supra note 10, at 30 n.5
(“The expression being once brought in as subservient to the will, soon becomes the
principal part of the promise . . . ."”).

16. See P. Atiyah, The Rise and Fall of Freedom of Contract 6 (1979); see also
Feinman, Critical Approaches to Contract Law, 30 UCLA L. Rev. 829, 834 (1983)
(“[Clontract law is like tort law and judicial action is like legislative action: all necessar-
ily involve public policy judgments in imposing legal liability.”). But see Eisenberg, The
Bargain Principle and Its Limits, 95 Harv. L. Rev. 741, 785 n.121 (1982) (taking issue
with Atiyah’s analysis of reliance-based obligation).

17. While the literature is replete with suggestions about “the reliance principle,”a

liance theory of contract has never been systematically presented.

— comprehensive re SYS
Such an approach CI&ar i ilffiore’s seminal work, The Death of Contract. See,

e.g., G. Gilmore, The Death of Contract 71-72, 88 (1974). Atiyah appears to call for a
reliance theory, although he also acknowledges that “the voluntary creation and extinc-
tion of rights and liabilities” should remain one of the “basic pillars of the law of obliga-
tions.” P. Atiyah, supra note 16, at 779; see also Feinman, Promissory Estoppel and
Judicial Method, 97 Harv. L. Rev. 678, 716-17 (1984) (““reliance principle” undermines
“classical” contract law doctrines); Henderson, Promissory Estoppel and Traditional
Contract Doctrine, 78 Yale L,J. 343, 344 (1969) (rules of promissory estoppel create a

contract grounded on effects of reliance).
18. See G. Gilmore, supra note 17, at 88 (“We may take the fact that damages in

contract have become indistinguishable from damages in tort as obscurely reflecting an
instinctive, almost unconscious realization that the two fields, which had been artificially

sel apart, are gradually merging and becoming one.”).
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ond) of Contracts, as “a manifestation of intention to act or refrain
from acting in a specified way, so made as to justify a promisee in un-
derstanding that a commitment has been made,”’23 then it would seem
that every promisor should reasonably expect to induce reliance. If so,
“The real issue is not whether the promisor should have expected the
promisee to rely, but whether the extent of the promisee’s reliance was
reasonable.”2* But this returns us once again to the difficulties of dis-
cerning “reasonable” reliance. :

By providing an overly expansive criterion of contractual obliga-
tion, any theory that bases obligation on detrimental reliance begs the
basic question to be resolved by contract theory: which potentially reli-
ance-inducing actions entail legal consequences and which do not? A
person’s actions in reliance on a commitment are not Jjustified—and
therefore legally protected—simply because she has relied. Rather, reli-
ance on the words of others is legally protected because of some as yet
undefined circumstances.?5

In short, a person, rather than being entitled to legal enforcement
because reliance is justified, is justified-in—relyingon those commit-
ments that willMg&lly_er?ge\d. RelWMmust
appeal to a criterion other than reliance to distinguish justified acts of
reliance. Such a criterion has yet to be identified. It is suggested be-
low?26 that a consent theory provides such a criterion.

8. The Problem With Party-Based Theories. — These difficulties reveal
that reliance theories have much in common with will theories. Both
sets of theories must resort to definitions of contractual enforcement
that do not follow from either will or reliance, but are based on more
fundamental principles that are left unarticulated. By failing to distin-
guish adequately between those commitments that are worthy of legal
protection and those that are not, both the will and reliance theories
have failed in their basic mission. Consequently, actual contract cases
must be resolved ad hoc using vague concepts such as “reasonable-

structures . . . by finding or constructing a distinction . . . that dissolves the

paradox.”).

98. Restatement (Second) of Contracts § 2 (1979). Note that the Restatement’s
definition of promise differs from the definition of “consent” offered below, infra notes
121, 14344 and accompanying text, in that consent is limited to a particular kind of
commitment—a commitment to be legally bound.

24. Eisenberg, supra note 1, at 659.
25. Notwithstanding these weaknesses, the increased recognition of reliance-based

recovery exemplified by § 90 of the Restatement may have been, on balance, more help-
ful than harmful to the cause of freedom of contract. Recovery purportedly based on
reliance provides a gap-filling safety valve for cases involving nonbargained-for reliance
and thereby enables the market oriented bargain requirement to supave. See E.
worth, supra note 13, § 2.19, at 89 (“The failure of the doctrin€ of consideratio
provide a more satisfactory basis for enforcing such promises might=frave Brought
greater pressure to reform the doctrine had it not been for the increasing recognition of
reliance as an alternative ground for recovery.”).
26. See infra notes 192-97 and accompanying text.
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they will expand or contract the size of this pie.?®

In its least assertive variation, an economic assessment of law does
not constitute a distinct theory of contractual obligation. Rather, eco-
nomic analysis of legal rules is simply viewed as a “value-free” scientific
inquiry that is confined to accounting for or explaining the conse-
quences that result from particular legal rules or schemes.3® So viewed,
economic analysis is not a competing theory of contractual obligation,
but only one of many yardsticks for assessing competing legal theories.

Economic analysis may also be viewed as a normative theory of
law31—that is, economic efficiency is seen as providing the best or only
yardstick of law.32 However, because standard economic analysis be-
gins by assuming that some agreements are enforceable,?? normative
efficiency theories fail to provide a distinction between enforceable and

99. But cf. Coleman, Efficiency, Utility and Wealth Maximization, 8 Hofstra L. Rev.
509, 512 (1980) (“Economists as well as proponents of the economic analysis of law
employ at least four efficiency-related notions, including: (1) Productive efficiency, (2)
Pareto optimality, (3) Pareto superiority, and (4) Kaldor-Hicks efficiency.”).

30. See id. at 548—49. One strain of this mode of economics—sometimes called
“positive economics”—judges the efficacy of an economic explanation by its ability to
generate hypotheses that can be verified by empirical research. For explanations of this
methodology, see M. Friedman, The Methodology of Positive Economics, in Essays mn
Positive Economics 3 (1953); R. Posner, Fconomic Analysis of Law 12-13, 17-19 (2d ed.
1977). For applications of the methodology, see e.g., Posner & Landes, Legal Change,
Judicial Behavior, and the Diversity Jurisdiction, 9 J. Legal Stud. 367 (1980); Priest, Se-
lective Characteristics of Litigation, 9 J. Legal Stud. 399 (1980). For criticisms of the
methodology, see O’Driscoll, Justice, Efficiency, and the Economic Analysis of Law: A
Comment on Fried, 9 J. Legal Stud. 355 (1980); Rizzo, Can There Be a Principle of
Explanation in Common Law Decisions? A Comment on Priest, 9 J. Legal Stud. 423

(1980).

31. See Coleman, supra note 29, at 549; see also Posner, A Reply to Some Recent
Criticisms of the Efficiency Theory of the Common Law, 9 Hofstra L. Rev. 775 (1981)
(“The normative branch of the theory asserts that [promoting efficient resource alloca-
. is what judges should try to do in deciding common law cases.”). But cf. id. at
‘primary interest”).

The Economics of Justice (1981).
s—for

tion] . .
779 (Posner's denial that normative analysis is his *
32. See, e.g., R. Posner, supra note 30; R. Posner,
Some normative analysts straddle this distinction by asserting that other concern
example, distributive concerns—are normatively important as well. See, e.g., Calabresi,
About Law and Economics: A Letter to Ronald Dworkin, 8 Hofstra L. Rev. 553 (1980);
Calabresi & Melamed, Property Rules, Liability Rules, and Inalienability: One View
From the Cathedral, 85 Harv. L. Rev. 1089 (1972). But see Dworkin, Why Efficiency? A
Response to Professors Calabresi and Posner, 8 Hofstra L. Rev. 563 (1980) (disputing
the coherence of “mixing” efficiency with distributive concerns in a normative analysis).
33. What these economists sometimes refer to as “market transactions,” see, €.8-
Coase, The Problem of Social Cost, 3 J.L. & Econ. 1, 15 (1960) (“The argument has
proceeded up to this point on the assumption . . . that there were no costs involved in
carrying out market transactions.” (emphasis added)), are in fact contracts. See Cheung,
Transaction Costs, Risk Aversion, and the Choice of Contractual Arrangements, 12 J.L.
& Econ. 28 (1969) (“Every transaction involves a contract.”); Furubotn & Pejovich,
Property Rights and Economic Theory: A Survey of Recent Literature, 10 J. Econ. Liter-

37, 1141 (1972) (“[T)he standard competitive model envisions a special system

ature 11
he use of all resources, and

where one particular set of private property rights governs t

where the exchange, policing and enforcement costs of contractual activities are zer0.”)-
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nisms,3® and assume, rather than demonstrate, the enforceability of all
voluntary commitments.*® How we recognize voluntary commitments
that ought to be enforced, as opposed to mere social promises that are
not enforceable, is not generally discussed.

Moreover, some normative efficiency theories*! generate addi-
tional problems. If we are to enforce only those real world agreements
that increase the overall wealth of society,#2 then it must be either
claimed or assumed that a neutral observer (for example, an economist-
judge) has access to this information—that is, knows which agreements
increase wealth and which do not.*3 Two problems arise from this as-
sumption or claim. The first concerns its truth. Can observers ever
have information about value-enhancing exchanges independent of the
demonstrated preferences of the market participants?  More impor-
tantly, can a legal system practically base its decisions on such informa-.
tion? It has been persuasively argued that such knowledge is simply
not available independently of the production of information by real
markets.44 If it is not available, then it cannot provide workable criteria

39. See Rea, Nonpecuniary Loss and Breach of Contract, 11 J. Legal Stud. 35, 36
(1982). But cf. Macneil, Efficient Breach of Contract: Circles in the Sky, 68 Va. L. Rev.
947, 968 (1982):

[Tlhe economic model provides no basis for an a priori conclusion about the

efficiency of passage of ownership at any given stage of a transaction. More-

over, the passage of ownership, a legal entitlement, cannot be separated analyt-
ically (except for analyzing transaction costs and the kinds of issues raised by

Calabresi and Melamed) from remedies for breach of contract.

40. See supra note 33 and accompanying text.
41. See, e.g., R. Posner, supra note 32, at 88-115 (discussing the “ethical and polit-

ical basis of wealth maximization”). Other economists would use a more restrictive
Pareto criterion of efficiency. See Coleman, Efficiency, Exchange, and Auction: Philo-
sophic Aspects of the Economic Approach to Law, 68 Calif. L. Rev. 221, 226-31 (1980).

49. Cf. Posner, supra note 34, at 415 (“The question whether it is economical for
society to recognize a promise as legally enforceable thus requires a comparison of util-
ity of the promise to the promisor with the social cost of enforcing the promise.” (cita-
tion omitted)).

43. See, e.g., R. Posner, supra note 32, at 62 (“The purist would insist that the
relevant values are unknowable since they have not been revealed in an actual market
transaction, but I believe that in many cases a court can make a reasonably accurate
guess as to the allocation of resources that would maximize wealth.”); id. at 79 (“The
‘interpersonal comparison of utilities’ is anathema to the modern economist, and rightly
so, because there is no metric for making such a comparison. But the interpersonal
comparison of values, in the economic sense, is feasible, although difficult, even when
the values are not being compared in an explicit market.”).

44. See, e.g., Demsetz, Some Aspects of Property Rights, 9 J.L. & Econ. 61, 67-68
(1966); Rizzo, The Mirage of Efficiency, 8 Hofstra L. Rev. 641, 648-51 (1980); Coleman,
The Normative Basis of Economic Analysis: A Critical Review of Richard Posner’s The
Economics of Justice (Book Review), 34 Stan. L. Rev. 1105, 1109 n.6 (1982). The seminal
work in this area was done by Ludwig von Mises and F.A. Hayek. See, ¢.g., L. von Mises,
Socialism 137—42 (rev. ed. 1951) (discussing why “artifical markets” are not possible); F.
Hayek, The Use of Knowledge in Society, in Individualism and Economic Order 77
77-78 (1948) (“The economic problem of society is thus not merely a problem of how to

allocate ‘given’ resources . .
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or principles, particularly when these effects are considered along with
the effects such rules and principles would have on private autonomy,
or “will,” and on reliance. Most notably, the efficient allocation of re-
sources may require a market composed of consensual exchanges that
reveal and convey otherwise unobtainable information about personal
preferences and economic opportunities.*8 Economic analysis may,
therefore, suggest that demonstrated consent plays an important role
in the law of contract, provided that efficient allocation of resources is a
social activity that should be facilitated by a legal system.*®. From this
perspective, the “transaction costs” created by a requirement of con-
sent are no worse from an efficiency standpoint than any other cost-of
production. The costs of negotiating to obtain the consent of anothér
may be resources well-spent because such negotiations.serve to reveal
valuable information. )

Where the negotiating costs of obtaining consent become so high
as to bar exchanges thought to be desirable by observers, at least three
conclusions are possible. Each, however, argues against enforcing in-
voluntary transfers. First, in the absence of a consensual demonstra-
tion of preferences, we do not really know if the exchange is
worthwhile—value enhancing—or not.?® Second, the inefficiency of
government legal institutions that needlessly raise transaction costs
may be principally responsible for making these consensual transac-
tions prohibitively expensive. If so, then “government failure” and not
“market failure”’ may be responsible for preventing the exchange and
the appropriate response is to eliminate the true source of the inefh-

48. See supra note 44 and accompanying text; cf. S. Cheung, The Theory of Share
Tenancy 64 (1969) (“[Clompetition conglomerates knowledge from all potential own-
ers—the knowledge of alternative contractual arrangements and uses of the resource;
and transferability of property rights ensures that the most valuable knowledge will be
utilized.”); Demsetz, supra note 44, at 65 (“[IInsisting on voluntary consent tends to
produce information accuracy when many costs and benefits are known only by the indi-
viduals affected.”).

49. The political theory embodied in normative economic analysis has been ques-
tioned by Ronald Dworkin. See Dworkin, Is Wealth a Value?, 9 J. Legal Stud. 191
(1980); Dworkin, supra note 32. Other critical analyses can be found in Symposium on
Efficiency as a Legal Concern, 8 Hofstra L. Rev. 485 (1980); A Response to the Effi-
ciency Symposium, 8 Hofstra L. Rev. 811 (1980).

50, This is true for two related reasons. The first is the epistemological problem
presented by the absence of consent. See supra note 44 and accompanying text. The
second—which follows from the first—is the effect that scarcity of goods has on an effi-
ciency analysis. Transaction costs include negotiating agreements (exchange costs) and
obtaining legal enforcement (police costs). Both can be viewed as necessary informa-

tion-revealing and security-enhancing components of a given transaction. Such costs
will be positive in a world of scarcity. Suppose that they exceed the potential gain from a
contract and the contract is therefore not made. Is this situation any more *‘nonop-
timal” than is the situation where the cost of any other scarce factor input—such as land
or labor—prevents a transaction? Cf. Demsetz, Information and Efficiency: Another
Viewpoint, 12 J.L. & Econ. 1, 4 (1969) (“To make [such an] assertion is to deny that
scarcity is relevant to optimality, a strange position for an economist.”).
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and perhaps even to Aristotle.?6 Their modern incarnation in contract
law can be found in nineteenth century discussions of the “adequacy of

consideration”®” and, more recently, in some treatments of

“‘unconscionability.”58

A substantive fairness theory assumes that a standard of value can
be found by which the substance of any agreement can be objectively
evaluated.5® Such a criterion has yet to be articulated and defended.6°
Without such a criterion, substantive fairness theories fall back on one
or both of two incomplete approaches. On the one hand, such theories
tend to focus all their attention on a small fraction of commitments—
those that are thought to be so “extreme” as to “shock the conscience”
of the courts.®! Most real world agreements are considered to be pre-
sumptively enforceable.52 On the other hand, such theories tend to be-

56. See, e.g., Aristotle, Nichomachean Ethics 125 (M. Ostwald trans. 1962):

Thus, if (1) proportional equality is established between the goods, and (2)

reciprocity effected, the fair exchange we spoke of will be realized. But if there

is no proportionality, the exchange is not equal and fair, and (the association of

the two will) not hold together.

The doubt expressed in the text as to whether this committed Aristotle to a “‘just price”
position reflects the fact that he may only be attempting here to explain exchange trans-
actions as a modern day economist would, rather than normatively assess the “justice”
of the exchange. Of course, such a distinction is itself foreign to Aristotle’s system.

57. See, e.g., Richardson v. Barrick, 16 Iowa 407, 412 (1864); T.P. Shepard & Co. v.
Rhodes, 7 R.I. 470 (1863).

58. See, e.g., Restatement (Second) of Contracts § 208 comment ¢ (1979) (“Theo-
retically it is possible for a contract to be oppressive taken as a whole, even though there
is no weakness in the bargaining process . . . .”).

59. Cohen noted this problem with what he called “the equivalent theory” of con-
tract. See Cohen, supra note 7, at 581 (Due to problems of measurement, modern law
“professes to abandon the effort of more primitive systems to enforce material fairness
within the contract. The parties to the contract must themselves determine what is
fair.”’). As a purely descriptive matter, the idea that exchange occurs because goods are
of “equivalent” or equal value captivated economists for centuries, see supra notes
55-56 and accompanying text, until it was shown to be quite false. In fact, exchange
occurs because both parties ex ante perceive the value of the goods to be exchanged as
unequal. Each subjectively perceives the good or service offered by the other to be of
greater value (to an unknowable extent) than what they are willing to trade for it. See C.

Menger, Principles of Economics 180 (J. Dingwall & B. Hoselitz trans. 1981).

60. According to a thoroughly subjectivist theory of economic value, such a crite-
rion is impossible to develop. See, e.g., L. von Mises, Human Action 94-98, 242, 354
(rev. ed. 1963) (discussing the impossibility of measuring exchange value because of the
subjectivity of value); see also J. Buchanan, supra note 47, at 23-26 (briefly tracing the
history of *‘the subjectivist economics of the latter-day Austrians, notably Mises and
Hayek”).

61. On the evolution of the “conscience” conception of equitable relief, see John-
son, Unconscionability and the Federal Chancellors: A Survey of U.C.C. Section 2-302
Interpretations in the Federal Circuits During the 1980’s, 16 Lincoln L. Rev. 21, 56
nn.341-42 (1985).

62. See Eisenberg, supra note 16, at 754 (‘This new paradigm does not replace the
bargain principle, which is based on sound sense and continues to govern the normal

case.”); see also Epstein, The Social Consequences of Common Law Rules, 95 Harv. L.

Rev. 1717, 1748 (1982) (“Surely all transactions made in organized markets at competi-
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dards-based contract theories are types of what R’?’bw/rt_l\l,o;ick has
called “patterned” principles of distributive justice:~

[A] principle of distribution [is] patterned if it specifies’ that a
distribution is to vary along with some natural dimension,
weighted sum of natural dimensions, or lexicographic order-
ing of natural dimensions . . . .

Almost every suggested principle of distributive justice is
patterned: to each according to his moral merit, or needs, or
marginal product, or how hard he tries, or the weighted sum
of the foregoing, and so on.®?

The problem created by such
ing theories based on some notion o
constant interferences with individual preferences. “Render posses-

T Sions ever so equal, man’s different degrees of art, care, and industry -
will immediately break that equality.”®® The maintenance of a pattern,

therefore, requires either that persons be stopped from entering the

contracts they desire, or that those in power “continually (or periodi-

cally) interfere to take from some persons resources that others for

some reason chose to transfer to them.”%9

Such interferences are at least presumptively suspect. They may

sometimes even be objectionable according to the particular standard
that is being used to justify the intervention. For example, inefficiency
might be shown to be the ultimate result of interventions to achieve
“efficiency” that thwart individual preferences in this way.”® And a sys-
tem in which judges may—in the absence of fraud, duress, or some
other demonstrable defect in the formation process—second-guess the
wisdom of the parties may create more substantive unfairness than it
cures.”! More fundamentally, a theory of rights might support the con-
clusion that such interferences are unjust and wrong.”?

patterned theories of justice—includ-
f efficiency—is that they require

67. R. Nozick, Anarchy, State and Utopia 156-57 (1974).
68. D. Hume, supra note 10, at 25.
69. R. Nozick, supra note 67, at 163. See general

upsets patterns.” Id. at 160-64.
70. See J. Gray, Indirect Utility and Fundamental Rights, Soc. Phil. & Pol’y, Spring

1984, at 78, 85 (“If direct utilitarian policy is counterproductive, we must accept practi-
cal constraints on it, and there is nothing to say that these will not include the distribu-
tive contraints imposed by principles conferring weighty moral rights on individuals.”);
see also Alexander, Pursuing the Good—Indirectly, 95 Ethics 315 (1985) (further elabo-
rating this position).

71. Cf. Epstein, supra note 54, at 315 (“[W]hen the doctrine of unconscionability is
used in its substantive dimension, . . . it serves only to undercut the private right of
contract in a manner that is apt to do more social harm than good.”).

72. See, e.g., R. Nozick, supra note 67, at 168 (“From the point of view of an enti-
tlement theory, redistribution is a serious matter indeed, involving, as it does, the viola-
tion of people’s rights.”); Mack, In Defense of Unbridled Freedom of Contract, 40 Am.
J. Econ. & Soc. 1 (1981) (each person should have liberty to enter into and right (o insist
on fulfillment of any rights-respecting contract); see also infra notes 93-120 and accom-

liy his discussion of “how liberty

panying text.

<
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The difficulties presented by the doctrine of consideration depend
on which way the concept is viewed. If the doctrine is interpreted re-
strictively, then whole classes of “serious’”” agreements will be thought
to be lacking consideration. In his recent discussion of consideration,
Charles Fried lists four kinds of cases—promises to keep an offer open,
to release a debt, to modify an obligation, and to pay for past favors—
where promisees have traditionally had considerable difficulty ob-
taining legal relief for nonperformance because bargained-for consid-
eration is lacking,?” although it is generally conceded that the parties
may have intended to be legally bound and that enforcement should
therefore be available.”® To these may be added unbargained-for
promises to assume the obligations of another,”® to convey land, to
give to charities, and those made by bailees and within the family.®?

In each of these types of cases, a promise is made and then broken.
The promisee then seeks to base his cause of action on the promise. In
many of these cases, the promise is a serious and unambiguous one. In
each situation, however, there is no “bargain” and therefore no consid-
eration for the promise.

Such cases as these invite attempts by judges and others to expand

the concept of consideration beyond the bargain requirement.®' Any
hese and other types of cases will, however,

such attempt to capture t
run afoul of an opposing difficulty. If the web of consideration doctrine

is woven too loosely, it will increasingly capture “social” agreements
where legal enforcement is not contemplated—for example, promises
of financial assistance between family members.52 Thus, any expanded
concept of consideration threatens to undermine the doctrine’s tradi-

77. See C. Fried, supra note 8, at 28.
78. That enforcement is deemed desirable in such cases is evidenced by statutes

that have sometimes been enacted to provide a basis for liability. See id.; see, e.g.,
U.C.C. § 2-205 & comment 2 (1977) (Firm offer made binding in order “to give effect to
the deliberate intention of a merchant . . . .").

79. See, e.g., U.C.C. § 3-408 & comment 2 (1977).

80. E. Farnsworth, supra note 13, § 2.19, at 90-91.

81. A well-known example of where the bargain requirement was stretched to the
breaking point is, Allegheny College v. National Chautauqua County Bank, 246 N.Y.
369, 159 N.E. 173 (1927) (holding that college’s promise to set up a memorial fund was
consideration for a promise to make a “gift” to the college). E. Farnsworth, supra note
13, § 2.19, at 91, characterizes the consideration analysis in this case as “tenuous.” Be-
cause of the presence of formalities and the recital of “‘moral” consideration, a consent
theory might have reached the same result. See infra notes 17681 and accompanying
text. Then again, certain terms of the pledge at issue may indicate an intent that it be
revokable. See Allegheny College, 246 N.Y. at 372, 159 N.E. at 174 (*This pledge shall be
valid only on the condition that the provisions of my Will, now extant, shall be first
met.”). Such difficulties of interpretation are to be expected in a legal regime that so

s unbargained-for, but formal, promises, since the parties cannot be
a notes 166-81 and accompa-

IR

uncertainly enforce
sure of the form that will effectuate their purpose. See infr:

nying text.
82. See, e.g., Richards v. Richards, 46 Pa. 78, 82 (1863) (enforcing such assurances
would be “exceedingly hurtful to the freedom of social intercourse”).
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