THE SOUND OF SILENCE: DEFAULT RULES
AND CONTRACTUAL CONSENT

Randy E. Barnert*

... I had grasped the significance of the silence of the dog, for one
true inference invariably suggests others. . . . Obviously the midnight
visitor was someone whom the dog knew well.

—Sherlock Holmes!"

INTRODUCTION: INCOMPLETE CONTRACTS AND CONSENT

Y now everyone acknowledges the legal realist insight that all
contracts are, by necessity, incomplete to some degree. The inevi-
tability of incompleteness reflects, to borrow a distinction from
H.L.A. Hart, both our “relative ignorance of fact” and “our relative
indeterminacy of aim.”? These two causes of contractual incomplete-
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. Washington D.C. An earlier version of this Article was presented at faculty workshops at
- Emory University School of Law and Nova University Center for the Study of Law. Many
persons have generously provided very helpful comments on earlier drafts, some of which were
unusually comprehensive and detailed. They are Ian Ayres, Anita Bernstein, Steven Burton,
i Jacob Corre, Richard Craswell, Richard Epstein, Mark Gergen, Thomas Hudson, Lawrence
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contracts class at Northwestern University School of Law for inspiring me to meet his
challenge. Financial support for this project was provided by the Marshall D. Ewell Research
Fund of the Chicago-Kent College of Law.

12 Arthur Conan Doyle, Silver Blaze, in The Annotated Sherlock Holmes 261, 280
. (William S. Baring-Gould ed., 1967). See Douglas G. Baird, Self-Interest and Cooperation in
. Long-Term Contracts, 19 J. Legal Stud. 583, 593 (1990) (“We can draw an inference from
silence, just as Sherlock Holmes can draw an inference from a dog that did not bark.”).

2 H.L.A. Hart, The Concept of Law 125 (1961).
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than consented to by the parties. That such implied-in-law terms are
based on the parties’ consent has long been thought to be pure fic-
tion.> If the publicly provided rules of contract law almost always
operate where there is a gap in the manifestation of assent, then con-
sequently a gap-filling provision must be coercively imposed on par-
ties who have not, by assumption, consented to its imposition.
Furthermore, if the central problem of contract theory is to decide
how gaps in manifested assent should be filled, then the consent of the
- parties plays no role in the choice of gap-fillers. In this manner, the
pervasiveness of contractual incompleteness and the concept of gap-
fillers makes consent look quite irrelevant to the main issues of con-
' tract theory.®

That this is the prevailing wisdom of contract theory is evidenced
by the fact that scholars as disparate as Ian Macneil,” Subha
Narasimhan,® and Charles Fried® adhere to it. Recently, however, in
an almost imperceptible shift, the rhetoric of gap-filling has been
increasingly supplanted by a new and powerful heuristic device: the

ness reflect in turn two fundamental problems addressed by liberal
principles of justice: the problems of knowledge and of interest.?
Parties drafting a contract confront a serious knowledge ‘problem.
Because they cannot foresee every future event or know precisely h(?w ;
their own purposes may change, they cannot negptiate terms specifi-
cally to cover all contingencies. As a result, their manifested agree- -
ment will be silent as to these matters. As the duration of a contract
is extended, the knowledge problem facing the parties is likely to -
increase and the completeness of their agreement to decrease.
Incompleteness of contracts is also a function of the parties’ inter- ;
ests. Settling in advance even those contingencies that can be fore_sc_ien
is costly. Many foreseeable contingencies, given their low proba_blllty,
are better left unnegotiated ex ante in the hopes that they will not
materialize or will be handled cooperatively ex post if they dp. And ;
strategic considerations may lead one or both parties to remain silent .
about a particular issue.* .
The received wisdom concerning contractual incompleteness is .
reflected in the concept of “gap-filler,” a legal realist term that hzfs
dominated contract discourse for several decades. According to this
view, no contract is without its “gaps.” Much of what is taught as the =
law of contract can be conceived as publicly provided “‘background”
rules or principles that fill the inevitable gaps in the private law made
by contracting parties. .
This gap-filling conception of contract law has tende:d to underm_me
support for consent as the,basis of contractual obligation. G{ip—ﬁl]lng ‘
terms—sometimes referred to as “implied-in-law”—are s:cud to be
imposed by the legal system for reasons of principle or policy rather

5 See, e.g., Peter Linzer, Uncontracts: Context, Contorts and the Relational Approach, 1988
Ann. Surv. Am. L. 139, 173, n.188 (I recognize the fiction involved in speaking of an implied-
in-law covenant ‘existing’; I apologize to legal realists for my shorthand terminology.”).
6 See, e.g., id. at 142 (“When rights and obligations cannot be traced to an express contract,
but instead relate back to an informal and often long-term relationship, or when an express
contract is adhesive, it is difficult to find real consent to the duties imposed by courts or by
legislatures.”).
7 See Ian R. Macneil, Commentary, Restatement (Second) of Contracts and Presentiation,
60 Va. L. Rev. 589, 593 (1974) (“When the guise of . . . consensually formed law was not
- possible, . . . the system filled the gaps by supplying presentiation in the form of predictable
and theoretically precise rules.”). Macneil’s views of consent are rather complex and, in my
. view, somewhat ambiguous if not ambivalent. For a detailed analysis, see Randy E. Barnett,
Conflicting Visions: A Critique of Ian Macneil’s Relational Theory of Contract, 78 Va. L. Rev.
(forthcoming August 1992).
8 See Subha Narasimhan, Of Expectations, Incomplete Contracting, and the Bargain
Principle, 74 Cal. L. Rev. 1123, 1179 (1986) (“Once incomplete allocation [by a contract] is
conceded, we must either limit enforcement to what parties actually consented to or impose
allocations based on nonconsensual factors as a matter of legal duty.” (emphasis added)
(footnote omitted)). In the omitted footnote, Narasimhan suggests as sources of these legal
duties such nonconsensual factors as “the need for contractual stability, economic efficiency,
or minimizing litigation.” Id. at 1179 n.151.
9 See Charles Fried, Contract As Promise (1981):
In all these cases [of unallocated risks] the court is forced to sort out the difficulties that
result when parties think they have agreed but actually have not. The one basis on
which these cases cannot be resolved is on the basis of the agreement—that is, of
. contract as promise.
Id. at 60.

3 See infra Part I. For a more general discussion of these problems and how they are
addressed by the liberal conception of justice and the rule of law, see Randy E. }Bamett, Th
Function of Several Property and Freedom of Contract, 9 Soc. Phil. & Poly‘62 (1992
[hereinafter Barnett, Function of Property]; Randy E. Barnett, Foreword: Can.Justlce and the
Rule of Law Be Reconciled?, 11 Harv. J.L. & Pub. Pol'y 597 (1988) [hereinafter Barnett,
Justice & the Rule of Law].

4 Jan Ayres and Robert Gertner summarize this reason for silence as follows: )
One party might strategically withhold information that would increase the total gains
from contracting (the “size of the pie”) in order to increase her private share of the
gains from contracting (her “share of the pie”). .

Tan Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An Economic Theory of
Default Rules, 99 Yale L.J. 87, 94 (1989). For an expanded analysis of this matter, see Jason 2
S. Johnston, Strategic Bargaining and the Economic Theory of Contract Default Rules, 100

Yale L.J. 615 (1990).
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concept of default rules. This concept has been employed by an ideo-
logically diverse group of contract theorists including Ayres and
Gertner,'® Goetz and Scott,!' Coleman, Heckathorn, and Maser,"
Haddock, Macey, and McChesney,'> and even some scholars who
have failed to overcome the transaction costs of forming a writing
partnership, such as Douglas Baird,'* David Charny,'* Richard Cras-
well,!6 Richard Epstein,'” Clayton Gillette,'® and Jason Johnston."

The default rule approach analogizes the way that contract law fills
gaps in the expressed consent of contracting parties to the way that
word-processing programs set our margins for us in the absence of
our expressly setting them for ourselves. A word-processing program
that required us to set every variable needed to write a page of text
would be more trouble than it was worth. Instead, all word-process-
ing programs provide default settings for such variables as margins,
type fonts, and line spacing and leave it to the user to change any of
these default settings to better suit his or her purposes.?

10 See Ayres & Gertner, supra note 4; Ian Ayres & Robert Gertner, Strategic Contractual
Inefficiency and the Optimal Choice of Legal Rules, 101 Yale L.J. 729 (1992).

11 See Charles J. Goetz & Robert E. Scott, The Limits of Expanded Choice: An Analysis of
the Interactions Between Express and Implied Contract Terms, 73 Cal. L. Rev. 261 (1985);
Robert E. Scott, A Relational Theory of Default Rules for Commercial Contracts, 19 J. Legal
Stud. 597 (1990).

12 See Jules L. Coleman, Douglas D. Heckathorn, & Steven M. Maser, A Bargaining
Theory Approach to Default Provisions and Disclosure Rules in Contract Law, 12 Harv. J.L.
& Pub. Pol'y 639 (1989).

13 See David D. Haddock, Jonathan R. Macey, & Fred S. McChesney, Property Rights in
Assets and Resistance to Tender Offers, 73 Va. L. Rev. 701 (1987). This article exemplifies the
now pervasive use of default rule terminology in the corporate legal theory literature where, 1
believe, it originated before spreading to contract theory.

14 See Baird, supra note 1.

15 See David Charny, Hypothetical Bargains: The Normative Structure of Contract
Interpretation, 89 Mich. L. Rev. 1815 (1991).

16 See Richard Craswell, Contract Law, Default Rules, and the Philosophy of Promising, 88
Mich. L. Rev. 489 (1989).

17 Richard A. Epstein, Beyond Foreseeability: Consequential Damages in the Law of
Contract, 18 J. Legal Stud. 105 (1989).

18 See Clayton P. Gillette, Commercial Relationships and the Selection of Default Rules for
Remote Risks, 19 J. Legal Stud. 535 (1990).

19 See Johnston, supra note 4.

20 Indeed, Wordstar, the first widely popular word-processing program, required the user
installing the program to spend a great deal of time selecting most of the default settings by
which the program would operate. In part because of the inconvenience caused by the absence
of enough default rules, other programs have supplanted Wordstar in popularity. These other
programs do not impose upon the user the need to make so many decisions, but instead
provide the default settings that the program authors believe most users would desire. We
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What makes the default rule approach to gap-filling distinctive in
both word processing and contract law is that default rules are bind-
ing in the absence of manifested assent to the contrary—which means
that a manifested assent to the contrary will displace the default rule.
Any gap-filling rule that cannot be displaced by manifested assent is
not properly called a default rule at all, but is what Ayres and Gertner
have called an “immutable” rule—that is, some other kind of contract
law background norm that may fill a gap in assent or may even dis-
place the manifested assent of the parties.?'

By this criterion, many of the provisions of Article 2 of the Uni-
form Commercial Code (U.C.C.) are default rules, because they apply
“unless otherwise agreed.”?? Eighteen of the twenty-eight provisions
of Part 3 of Article 2, which specify the ‘“General Obligation and
Construction of Contract,” contain this or comparable language.?*
Moreover, section 1-102(4) specifies that “[t]he presence in certain
provisions of this Act of the words ‘unless otherwise agreed’ or words
of similar import does not imply that the effect of other provisions
may not be varied by agreement under subsection (3).”?* The default
rule approach is not, of course, limited to the U.C.C. Outside the
areas of fraud, duress, and unconscionability, few of the cases in law
school casebooks would have arisen had the parties included an
express clause in their agreement to govern the problem that arose

would hardly say that the programmers providing the default settings are imposing their will
on users. On the contrary, they are providing a service to users by performing a task which
users would rather not perform themselves. The absence of default rules or the inclusion of the
wrong default rules thus creates an imposition on those who use a word-processing program.

2l See Ayres & Gertner, supra note 4, at 87 (“Default rules fill the gaps in incomplete
contracts; they govern unless the parties contract around them. Immutable rules cannot be
contracted around; they govern even if the parties attempt to contract around them.”).

22 This language is found at least once and in some instances more than once in 25 of the 97
non-definitional sections of Article 2. See U.C.C. §§ 2-210, 2-306 to -312, 2-319 to -327, 2-503
to -504, 2-507, 2-511, 2-513 to -514, 2-601, 2-706 (1987). Comparable language is found in
eight additional sections. See U.C.C. §§ 2-206, 2-207, 2-314, 2-315, 2-401, 2-501, 2-509, 2-718
(1987). Comparable language is also to be found in the official comments to three additional
sections. See U.C.C. §§ 2-608, 2-614, 2-615 (1987).

B See U.C.C. §§ 2-306 to -312, 2-314 to -315, 2-319 to -327 (1987).

2 U.C.C. § 1-102(4) (1987). The U.C.C. also states that:

The effect of provisions of this Act may be varied by agreement, except as otherwise

provided in this Act and except that the obligations of good faith, diligence,

reasonableness and care prescribed by this Act may not be disclaimed by agreement but

the parties may by agreement determine the standards by which the performance of

such obligations is to be measured if such standards are not manifestly unreasonable.
Id. at § 1-102(3).
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between them. In almost every case, the silence of the parties creates
a gap that the default rules of contract law are used to fill.

The rhetoric of default rules is in the process of becoming the ter-
minology of choice for contract theorists.”® Yet the implications of
this subtle conceptual shift for the debate concerning the underlying
basis of contractual obligation—especially the role of consent—have
yet to be explored. The idea of filling gaps in manifested consent with
default rules calls into question the neat dichotomy between terms
that are assented to and those that are imposed by the legal system. It
suggests yet another category of terms that, although supplied® by
courts or legislatures when there is a gap in manifested assent, none-
theless reflect the consent of the parties.

Terms supplied by default rules are not a product of the expressed
or implied-in-fact consent of the parties as these two notions have tra-
ditionally been understood, and may therefore be considered genu-
inely implied-in-law. But neither are terms supplied by default rules
invariably imposed on the parties by the legal system for reasons of
principle or policy as are terms supplied by immutable contract rules
or by tort law. In a very real sense, such terms can be and often are
indirectly consented to by parties who could have contracted around
them—but did not.

In this Article, I want to challenge the received wisdom of “gap-
filling in the absence of consent” by showing how the concept of
default rules bolsters the theoretical importance of consent. I will
accomplish this by expanding and refining my analysis of a “consent
theory of contract.”?’ I propose that the concept of default rules

25 See, e.g., Beth A. Eisler, Default Rules for Contract Formation By Promise and the Need
for Revision of the Mailbox Rule, 79 Ky. L.J. 557 (1990-91); Alex Y. Seita, Uncertainty and
Contract Law, 46 U. Pitt. L. Rev. 75, 122-32 (1984).
26 The term “supplied,” rather than “implied-in-law” is favored by the Restatement
(Second) of Contracts and by Allan Farnsworth. See E. Allan Farnsworth, Contracts § 7.16,
at 546 (2d ed. 1990) (“The process by which a court supplies a term is often called
‘implication.” ” (emphasis added)). In a footnote he elaborates:
The process by which the court derives its conclusion might better be described as
“inference,” but “implication” is generally used. Restatement Second § 204 avoids the
use of either term: “a term which is reasonable in the circumstances is supplied by the
court.” The process is sometimes also referred to as “gap filling.”

1d. § 7.16, at 546 n.12.

27 1 have developed a consent theory of contract in Randy E. Barnett, Contract Scholarship
and the Reemergence of Legal Philosophy, 97 Harv. L. Rev. 1223 (1984) (reviewing E. Allan
Farnsworth, Contracts (1st ed. 1982)); Randy E. Barnett, A Consent Theory of Contract, 86
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reveals consent to be operating at two distinct levels of contract the-
ory. First, the presence of consent to be legally bound is essential to
justify the legal enforcement of any default rules. Second, nested
within this overall consent to be legally bound, consent also operates
to justify the selection of particular default rules.

With consent operating on both of these levels, contract terms sup-
plied by default rules can be seen to occupy a previously undifferenti-
ated middle ground between the traditional categories of implied-in-
fact and implied-in-law terms. Under certain circumstances, it is not
at all fictitious to characterize a choice to remain silent and let default
rules operate as an expression of consent, albeit a more inchoate or
indirect expression than what we associate with expressed or implied-
in-fact terms.?® And, even when parties cannot be said to have con-
sented by their silence to the enforcement of particular default rules,
enforcement may still be justified on the grounds of consent when
default rules are chosen to reflect the commonsense or conventional
understanding of most parties.

As will become apparent, the concept of default rules entails a very
practical implication for how contract law is taught in law school.
We should replace the traditional dichotomy of expressed or implied-
in-fact contract terms that are “really” consented to and implied-in-
law contract terms that are “really” imposed on the parties with a
more realistic trichotomy. In the first category are terms that are a
product of direct consent (expressed or implied-in-fact terms), in the
second are terms that are a product of indirect consent (implied-in-
law default rules), and in the third are terms that are imposed upon

Colum. L. Rev. 269 (1986) [hereinafter Barnett, Consent Theory]; Randy E. Barnett, Contract
Remedies and Inalienable Rights, 4 Soc. Phil. & Pol'y 179 (1986) [hereinafter Barnett,
Inalienable Rights]; Randy E. Barnett, Squaring Undisclosed Agency Law with Contract
Theory, 75 Cal. L. Rev. 1969 (1987) [hereinafter Barnett, Undisclosed Agency]; Randy E.
Barnett, The Internal and External Analysis of Concepts, 11 Cardozo L. Rev. 525 (1990)
[hereinafter Barnett, Internal & External Analysis); and Randy E. Barnett & Mary E. Becker,
Beyond Reliance: Promissory Estoppel, Contract Formalities, and Misrepresentations, 15
Hofstra L. Rev. 443 (1987). A condensed and revised account of this approach appears in
Randy E. Barnett, Rights and Remedies in a Consent Theory of Contract, in Liability and
Responsibility: Essays in Law and Morals 135 (R.G. Frey & Christopher W. Morris eds.,
1991).
8 For a discussion of why expressed consent is “real” consent, see infra Part IV.
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the parties without any consent (implied-in-law immutable terms).?
With this reconfiguration, the set of implied-in-law terms that repre-
sent a genuine imposition on the parties is much smaller than is com-
monly assumed.

In Part 1, I elaborate in some detail on the essential social functions
that consent plays in the liberal conception of justice and the rule of
law. I discuss how the consensual element of contract that comprises
the liberal principle of freedom of contract addresses the pervasive
social problems of knowledge and of interest. Freedom of contract
entails both freedom #o contract—the power to effect one’s legal rela-
tions by consent—and freedom from contract—the immunity from
having one’s rights to resources transferred without one’s consent.
Working together, these two components of contractual freedom har-
ness the personal and local knowledge possessed by individuals and
associations by enabling them to put their own knowledge into action
while taking into account the vast knowledge possessed by others of
which they are necessarily ignorant. Moreover, these components of
contractual freedom also address the problem of interest by providing
incentives both to use the knowledge in one’s possession and to take
into account the knowledge of others.

In Part II, I use this functional analysis of consent to explain the
important justificatory role played by manifestations of consent. I
show how, by manifesting their intention to be legally bound, con-
tracting parties are implicitly committing themselves to the jurisdic-
tion of a legal system that is thereby justified in using the background
rules of contract law to fill the gaps in their agreement. Under certain
circumstances, this “consent to jurisdiction” would also justify the
enforcement of any promulgated set of default rules. In sum, a con-
sent to be legally bound provides a necessary but only sometimes suffi-
cient justification for enforcing whatever set of default rules may be
promulgated by a legal system.

In Part III, I argue that, within a consent theory of contract,

silence can be meaningful and that its meaning should influence our
choice of default rules when the circumstances described in Part II

are absent. I defend my “consent theory of contract” against Richard

29 I shall suggest, however, infra text accompanying notes 218-25, how a competitive legal
order could transform even implied-in-law immutable rules of contract into genuinely consent-
based background rules.
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Craswell’s recent criticism that, whatever other justificatory virtues it
may have, a consent theory of contract cannot assist in selecting
among possible default rules.>® In particular, I show how a consent
theory provides two compelling reasons to choose default rules that
reflect the conventional or commonsense understanding existing in
the relevant community of discourse. First, conventionalist default
rules are likely to reflect the tacit subjective agreement of the parties
and thereby facilitate the social functions of consent. Second, when
parties have asymmetric access to the background rules of contract,
enforcing conventionalist default rules will reduce subjective disagree-
ments by providing parties who are rationally informed of the back-
ground rules with an incentive to educate those parties who are
rationally ignorant of these rules. This, too, facilitates the social func-
tioning of consent. In sum, where a consent to jurisdiction exists but
is insufficient to justify the enforcement of any promulgated set of
default rules, consent justifies the enforcement of conventionalist
default rules.

In Part IV, I take up the issue of why objective or manifested con-
sent can be considered as “real” or genuine as subjective consent. I
discuss how the concept of default rules not only reconciles the idea of
gap-fillers with consent as the basis of contractual obligation, but also
may justify a more radical change in the legal system that makes con-
tract law. In particular, it may support a horizontal legal order com-
posed of competing legal systems, in contrast to the relatively vertical,
monopolistic legal order we live in today. Finally, in Part V, I con-
clude by briefly discussing the difficult methodological problem of
determining the commonsense or conventional meaning of silence.

I. THE SociAL FUNCTIONS OF CONTRACTUAL CONSENT?!

Contract cannot completely be understood apart from the role it
plays in a broader scheme of entitlements.*> Entitlements are con-

30 See Craswell, supra note 16. Craswell attacks from the direction of the “utilitarian” wing
of legal realism: law and economics. In Barnett, supra note 7, I apply the analysis presented
here to the theory of contract advanced by Ian Macneil from the direction of the
“communitarian” wing of legal realist contract theory: relationalism.

31 Comments from Carol Rose and Charles Silver proved especially helpful in revising this
Section of the Article.

32 T discuss the nature of a “functional” analysis of concepts in Barnett, Function of
Property, supra note 3, at 62-65. Suffice it to say that this methodology views the use of
concepts as instrumental to achieving certain ends or goals. I contrast this methodology with
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cepts that enable us to handle the pervasive social problems of knowl-
edge, interest, and power. Each of these problems is multifaceted and
cannot be fully explored here.?* I shall confine my discussion to those
aspects that bear on the question of contractual consent.** In Section

what I call “abstract” analysis in Barnett, Internal & External Analysis, supra note 27. 1
discuss the importance of using multiple modes of analysis to reach conclusions in which we
can have confidence in Randy E. Barnett, The Virtues of Redundancy in Legal Thought, 38
Clev. St. L. Rev. 153 (1990) [hereinafter Barnett, Virtues of Redundancy]. Further, I do not
consider what, if any, ends may underlie the ends I discuss. I am highly skeptical, however, of
the radical dichotomy between consequentialist and moral rights analysis favored by most
contemporary analysts. See Randy E. Barnett, Foreword: Of Chickens and Eggs—The
Compatibility of Moral Rights and Consequentialist Analyses, 12 Harv. J.L. & Pub. Pol’y 611
(1989) [hereinafter Barnett, Chickens & Eggs]. As I make clear in these writings, while I view
a functional analysis as of inestimable importance to the complete understanding of these
concepts, I do not exclude the importance of other quite different modes of understanding as
well. Much of my thinking about the instrumental use of concepts has been influenced by 1
Stephen Toulmin, Human Understanding (1972).

33 Controversies about a functional analysis can arise at several levels. First, one can
dispute the desirability of the ends. Second, one can dispute empirically whether the concepts
in question actually facilitate the ends better than some alternative. Third, although a concept
may be conceded to facilitate a particular end better than any other, one can assert that,
because other ends are also desirable, some modification in the concept in question is
warranted, or that it ought to be supplemented by some other concept.

In this Part, I do not purport to present a complete functional analysis of consent. In
particular, I assume that, once understood, there will be general agreement that the problems
of knowledge and interest require some solution. Some will dispute this. In addition, I do not
consider whether other desirable ends would require that the liberal principles that are needed
to address the problems of knowledge, interest, and power be supplemented or modified. I
assume that these social problems are so pervasive and fundamental that their solution takes
priority over other pressing social problems, and, moreover, that other seemingly distinct
social problems would be ameliorated substantially if the problems of knowledge and interest
were handled well. I do not, however, defend these assumptions here. Finally, in each of the
legal domains that are regulated by the liberal principles of several property and freedom of
contract discussed below, there are highly specialized problems that may argue either for some
modification of or some limitation on these general principles. I do not consider such
arguments here.

Nonetheless, I believe that the functional analysis presented here is powerful enough to
establish at least a baseline in favor of the liberal conception of justice—including the principle
of consent in contract—and of the rule of law that will be discussed in this Part. At a
minimum, such a baseline justifies imposing a high burden of persuasion on anyone advocating
deviating from these principles to show (a) how the pervasive social problems these liberal
principles address will be handled satisfactorily under any alternative regime, and (b) how
deviations from these principles are, in practice, to be limited to the ones advocated. It may
turn out that prudence will strongly argue against deviations from these principles even when
they appear deficient, on the grounds that any such slippage will undermine their survival or
effectiveness where they are essential.

34 This will unavoidably create some misunderstanding. In particular, since the initial
acquisition of property rights precedes their interpersonal transfer, any discussion of a
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A, I consider how contractual consent helps to solve what I call the
“first-order problem of knowledge.” In Section B, I discuss how con-
tractual consent is necessary to address two problems of interest. In
Section C, I explain how the need to handle what I call the “second-
order problem of knowledge” explains the proper functional relation-
ship between objective and subjective conceptions of consent.>?

A.  Using Resources: The First-Order Problem of Knowledge 3%

Human beings confront myriad ways of using physical resources,
including their own bodies. Knowledge of the uses to which resources
may be put is both radically dispersed among the persons and associa-
tions that comprise a society, and highly contingent upon the particu-
lar circumstances facing each person. The problem of a person or
association making knowledgeable choices among alternative uses of
physical resources is compounded by other persons and associations
striving to make their own choices based on their own knowledge.
This radical dispersion of knowledge gives rise to what I have called
the first-order problem of knowledge.

1. The Limited Accessibility of Personal and Local Knowledge

The first-order problem of knowledge arises because access to the
vast range of knowledge possessed by individuals and associations is
restricted. For example, each person has knowledge of his particular
situation—including knowledge of his abilities, his interests, his pref-
erences, and his opportunities—but access to this knowledge by

requirement of consensual transfers is beginning in the middle of a longer story. Although I
do discuss property briefly where it is unavoidable, I do not, for example, discuss how the
principle of first possession—which regulates initial property acquisition and gets the
entitlement ball rolling—functions to address the problems of knowledge and interest. For
this analysis, see Barnett, Function of Property, supra note 3, at 81-84, 91.

35 My experience is that readers tend to dwell—often exclusively—on whatever analysis one
chooses to discuss first, in this case the ability of consent to address the problem of knowledge.
Thus, the ability of consent to handle other categories of serious social problems such as the
problems of interest and of power (each of which is comprised of a number of distinct sub-
problems) is overlooked and the full functional importance of consent underestimated.
Beyond issuing caveats such as this, I see no way of avoiding this since only one issue can be
presented at a time.

3 This Section is adapted, with some substantive revisions, from the relevant portions of
Barnett, Function of Property, supra note 3. The functional analysis presented in this Section
is developed in a larger work-in-progress and is necessarily a highly truncated account.
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others necessarily lack.** Only I know what I am thinking and feeling
as I write this passage; only I can observe the room I am working in
from this vantage point; only I know that I would now like something
to eat. A list of one’s personal knowledge would be both endless and
impossible to compile.*! One’s personal knowledge includes knowl-
edge of one’s personal preferences, to be sure, but it also includes a
knowledge of one’s physical and emotional needs, one’s particular cir-
cumstances, and one’s opportunities or alternative courses of action.
Indeed, it is impossible to enumerate precisely all the types of knowl-
edge each of us possesses, much less the knowledge itself.+2

In contrast to personal knowledge, local knowledge is knowledge
that is publicly accessible, though this access is still quite limited.
Instead of being confined to a single person, access to local knowledge
is limited to particular associations of persons. A dinner conversation
between two people in a crowded restaurant is accessible to both con-
versants, but not to everyone in the restaurant. Even persons at the
next table may be hard-pressed to understand what is being said.
Knowledge need not be limited to a few people to be local. Sixty
thousand people viewing a football game in a stadium have local
knowledge of the game in the sense that the rest of the world does not
have access to what they can observe about the game in progress.
Even if millions more are watching on television, such knowledge
would still be local because billions lack access to it.

In sum, as used here, personal knowledge refers to an individual’s
knowledge that is inaccessible to others. Local knowledge refers to
knowledge to which only certain associations of persons have access.

others is extremely limited.’” When persons seek to act on the basis of
the knowledge in their possession, such action necessarily involves the
use of physical resources (including the use of their bodies). Many of
these actions will conflict, in the sense that attempts by some to use
physical resources to put their knowledge into action will inevitably
interfere with the efforts of others to do the same.

No one has placed greater stress on this particular knowledge prob-
lem than Friedrich A. Hayek:

The peculiar character of the problem of a rational economic order
is determined precisely by the fact that the knowledge of the circum-
stances of which we must make use never exists in concentrated or
integrated form but solely as the dispersed bits of incomplgte 'fm‘d fre-
quently contradictory knowledge which all the separate individuals
possess. The economic problem of society is thus not merely a prob-
lem of how to allocate ““given” resources—if “given” is taken to mean
given to a single mind which deliberately solves the problem set by
these “data.” It is rather a problem of how to secure the best use of
resources known to any of the members of society, for ends whose
relative importance only these individuals know. Or, to put it briefly,
it is a problem of the utilization of knowledge which is not given to
anyone in its totality.’®

For Hayek, the problem of knowledge does not arise because one per-
son necessarily has “better” information than another (though_ this
may well be the case). Rather, Hayek points to “the dispersed bits of
incomplete and frequently contradictory knowledge which all the sepa-
rate individuals possess.” The first-order problem of knowledge
unavoidably arises because each person and association of persons
possesses knowledge that is inaccessible to others.

The radically dispersed knowledge described by Hayek may be 7
either “personal” or “local,” depending upon the degree of its accessi-
bility. Individuals have access to their own personal knowledge that

% Although I have borrowed the term “personal knowledge” from Michael Polanyi, his use
of the term differs markedly from mine as do the types of problems his analysis is intended to
. address. See Michael Polanyi, Personal Knowledge: Towards a Post-Critical Philosophy
. (1958).

4 Personal knowledge includes a tacit dimension that, as Michael Polanyi has explained,
. contains “an actual knowledge that is indeterminate, in the sense that its content cannot be
« explicitly stated.” Michael Polanyi, Knowing and Being 141 (1969). The bearing that the
« reality and pervasiveness of tacit knowledge have on the selection of contract default rules is
discussed infra text accompanying notes 135-65.
.~ * One of the differences between this approach and that provided by standard economic
analysis is that, while the standard account is based exclusively on individual preferences, this
approach stresses the personal and local knowledge that leads people to form preferences.
. Preferences do not just exist, but result from the panoply of knowledge in possession of persons
. and associations. And, as will be stressed here, the fact that access to this knowledge is limited
- helps explain why a legal system ought to adhere to certain principles or norms—in particular,
to the principle of consensual transfers.

37 1 am not speaking now of the source of one’s knowledge, which may or may not be
“socially determined” according to the current vernacular. Iam speaking of the knowledge in
one’s possession, however acquired, to which others have limited access.

38 Friedrich A. Hayek, Individualism and Economic Order 77-78 (1948) (emphasis added).
For additional discussion of the knowledge problem, see Don Lavoie, National Economic
Planning: What is Left? (1985) [hereinafter Lavoie, National Planning]; Don Lavoie, Rivalry
and Central Planning (1985) [hereinafter Lavoie, Rivalry & Planning]; Thomas Sowell,
Knowledge and Decisions (1980).

39 Hayek, supra note 38, at 77 (emphasis added).
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These terms refer not to the substance or origin of knowledge, but to
the limited access that persons have to it. This radical dispersion of
personal and local knowledge creates what 1 will call the first-order
problem of knowledge. This problem has two aspects or dimensions:
First, one must be able to act on the basis of one’s own personal
knowledge or the local knowledge one has access to as a member of an
association. Second, when so acting one must somehow take into
account the knowledge of others of which each person is hopelessly
ignorant.

The dispersal of personal and local knowledge can be pictured as a
“knowledge glass” that is both half-full (what each of us knows) and
half-empty (what each of us is ignorant of). The first-order problem
of knowledge facing any society is how to put to use the half that is
full while at the same time taking into account the half that is empty.
For persons to survive and flourish in society with each other, they
must be able to develop and act upon their own personal and local
knowledge. Their actions, however, are likely to affect others in ways
that can scarcely be known. And the first-order problem of knowl-
edge is magnified because what each of us knows and wishes to put
into action is dwarfed by our ignorance. Rather than being half-full,
each of our knowledge glasses contains but a precious drop.

The first step in addressing this problem is to recognize that it is the
use, not the mere possession, of personal and local knowledge that
creates a problem when persons live in society with others. Only a
person’s actions, not his or her knowledge, can interfere with the abil-
ity of others to act on the basis of their own knowledge.** Ideally,
what is sought is a relational or social order in which the use of every-
one’s knowledge is possible. Although differing preferences and opin-
jons can lead to conflicting actions, we need not control preferences

and opinions themselves to handle the problem of conflicting action.

We need only control actions, and only those actions that impede the

ability of others to put the knowledge in their possession to good use.

43 For example, I may know that the grass between our homes needs to be cut, while you

know that you need to sleep late. If I cut the grass early in the morning, it is my actions that
prevent you from acting on your knowledge. Though our knowledge has led each of us to act
in certain ways, in this example, the problem is one of conflicting actions, not conflicting

knowledge.
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In sum, to solve the first-order knowledge problem requires only a
relational “order of actions,”** not an order of preferences.

J_Xn order of actions requires some scheme in which conflicts among
actions are minimized. Human action must occur during particular
periods of time and in particular physical spaces; this imperative is
reflected in the term “order” itself. An order of actions initially sug-
gests a scheme of temporal priority. (“First her actions, then his.”)
But spatial priority is another dimension of order. (“She acts over
here; he acts over there.”) Thus, to achieve an order of actions one
must regulate the use of physical resources. A relational order of
actions is achieved when the individual or associational uses of physi-
cal resources are temporally and spatially coordinated so as to reduce
or eliminate the possibility that two persons or associations will
attempt to use the same resource at the same time. If human actions
can be suitably regulated, then we need not attempt to remold or
coordinate personal or local knowledge itself. Not just any relational
order will do, however. We want an order of actions in which per-
sonal and local knowledge can be developed, disseminated, and acted
upon, and some ordering methods will perform this function better
than others.

2. Two Methods of Attaining a Relational Order of Actions

"!‘wo quite different methods of achieving a relational order of
actions are centralized and decentralized ordering. Although both
met.hods are essential to attaining a relational order of actions in any
society, they are not equally suited to address the first-order problem
of knowledge.

a. Centralized Ordering®

_ The idea of .cent_ralized ordering of society as a whole is both attrac-
tive and pla}l51ble in light of its familiarity. The family is organized in
this way, with parents making decisions about the disposition of fam-

4 This helpful phrase is Hayek’s. See, e.g., 1 Frederi . isiati
Liberty 96 (1973, y g derick A. Hayek, Law, Legisiation and

4 The following discussion of centralized ordering is heavily influenced by Hayek. See, e.g.,
Hayek, supra note 38, at 119-208; F.A. Hayek, New Studies in Philosophy, Politics,
Econom'xcs.and the History of Ideas 232-46. Hayek’s analysis and that of others arguing in thé
same vein is explained and applied in Lavoie, National Planning, supra note 38; and Lavoie
Rivalry and Planning, supra note 38. , ,
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ily assets among the family mcmbefs. Lar.ger comn.ler‘cial firms are
organized this way as well, with a hierarchical association of person:‘
called “management” making decisions about using thq resources 1(1)
the company, subject to the approval of a ‘?oard of dlrectors.. The
military, with its extremely well-deﬁncc_l chains of command, is per-
haps the paradigm of centralized ordering.

Moreover, centralized ordering is undoubtedly a valuable .mth.od
of capitalizing upon both personal and local knowledgt?. One mdlvf-
ual acting as a central director or plan_ner can effectlvely’ order the
actions of other persons so as to capitalize on the planner’s persom’il
knowledge. For example, centralized ordeljlng can harness a pa’u'ent s
personal knowledge of the needs of her chllq, an entrepreneur’s pet-
sonal knowledge of an unfulfilled demal_ld in a 'market, or a field
officer’s personal knowledge of a tactical situation in combat. Or cen-
tralized direction can capitalize upon the local knowledge of an asso-
ciation. For example, it can use the local knowledge of a husband and
wife, the talented managers of a corporation, or a military _con_lmand.

Yet, despite its undeniable advantages, centralized ordering is com-
pletely unsuited to handle the first-order pr'ol).Iem of knowlec.lgfe.. Sl;p-
pose we delegated to some person or assomgﬂon the .respons1b111ty or
coordinating resource use in accordance with thf: diverse knowledge
of all persons and associations in society. To acpleve.an overall order
of actions with such a strategy, some person or identifiable set of per-
sons would somehow have to (a) obtain the personal and. local knowl-
edge of all persons and associations, (b) incorporate this knowledge
into a coherent or coordinated plan of human actions, and (c) trans-
mit instructions on resource use consistent with th1§ plan to everyone
in the society so that persons could act accordingly. Intractable
problems arise at each step in this process. o

The very strength of centralized direction 1n capitalizing on the per-

sonal and local knowledge of central directors is at once its weakness
as a strategy for solving the first-order problem of k.nowledge. Cen-
tralized ordering is especially effective when those in charge of the .
ordering scheme have access to useful personal or local knowledge.
But, although central directors have access to their own pe.rsonal a'nd ;
local knowledge, they plainly lack access to the ever-changing totality -

of personal and local knowledge dispersed throughout an entire
society.

1992] Default Rules and Contractual Consent 837

In sum, centralized direction cannot solve the first-order problem
of knowledge in society at large because central directors cannot pos-
sibly have access to the personal and local knowledge that such an
ordering strategy requires. They are hopelessly ignorant of the
knowledge needed to achieve an order of actions that would permit
persons to put to use their personal and local knowledge. Moreover,
they lack the capacity to integrate the necessary knowledge into a
coherent plan and to communicate to all their allocated roles.
Together, the three essential elements required by a centralized order-
ing strategy are nonexistent when this method is applied to govern
resource use in an entire society. In this regard, the impossibility of
central planning or true socialism stems not from the impossibility of
centralized direction simpliciter, but from the impossibility of using
centralized direction writ large to handle the first-order problem of
knowledge. It is for this reason that centrally-planned economies
have, without exception, failed miserably to serve the public welfare.*S

b. Decentralized Ordering

How could the first-order problem of knowledge possibly be
addressed by anything except central direction without immediately
descending into chaos or disorder? The answer involves the concept
of jurisdiction. A jurisdictional strategy attempts to handle the first-
order problem of the radical dispersion of personal and local knowl-
edge by using the idea of “bounded individual and associational dis-
cretion.” This method of social ordering defines a jurisdiction or
domain within which an individual or association is free to act on the
basis of personal and local knowledge.

Implicit in this jurisdictional strategy is a crucial distinction
between the judgment maker and the judgment to be made. To use
the language of American sports, such a strategy distinguishes the
urisdictional question, “who makes the call?” from the substantive
question, “what is the correct call?’*’ To answer each question

% Some have persuasively argued that a completely centrally-planned economy is an
. impossibility. See authorities cited supra note 38. What are called centrally-planned
economies are actually mixed economies that merely rely more heavily than others on central
planning. At a minimum, such economies require a functioning black market.

47 The phrase “making the call” in American sports derives from baseball umpires who are
said to “call”” whether a pitch is a ball or a strike. So we could distinguish the question of who

itis that is to make the call—the umpire—from the question of the correct call to make—a ball
or a strike.



838 Virginia Law Review [Vol. 78:821
requires substantially different knowledge. Answering the second
question requires personal and local knowledge of particular circum-
stances—knowledge that is inaccessible to centralized mechanisms.
Answering the first question requires only that we know who is in the
best position to have this knowledge.

This quality of “being in the best position to know” is one impor-
tant aspect of institutional or personal competence. The knowledge
needed to answer the second of these questions differs substantially
from that needed to answer the question of competence. Even when
we do not know the correct call, we may know who is most likely to
have the knowledge that such a call requires. Instead of gaining
access to the personal and local knowledge needed to make the deci-
sion in question, such an assessment requires only that we determine
who is in the best position to obtain this knowledge. In baseball, for
example, we may know that the umpire is in the best position to assess
whether or not a pitched ball is in the strike zone without knowing
anything about a particular pitch.*®

The earlier discussion of personal and local knowledge suggests
that individuals and associations have a comparative advantage over
centralized mechanisms.*® They have access to types of knowledge
that centralized mechanisms lack. The fact that individual persons
and institutions are generally in the best position to make the right
call does not, however, mean that they will always make good use of

their access or that others are never in a better position to make a

particular call. Nor does it mean that an analysis of personal and
institutional competence would never benefit from a substantive

assessment of the right call to make. We may, in fact, bolster our

assessment of personal and institutional competence by sampling a
few decisions to see if they appear to reflect the knowledge we expect
these persons and institutions to possess. A pattern of egregious deci

sions would call into question the competence of the decision maker. .

43 Actually, both the umpire and the catcher are in an equally good position to make thea

call, so from the perspective of the first-order problem of knowledge the allocation

jurisdiction is a draw. But the umpire and the catcher have different interests—specifically, th
umpire is ordinarily more capable of rendering an impartial decision than the catcher. I briefl
discuss the problem of interest, and the partiality problem in particular, infra tex

accompanying notes 65-69.

49 Bear in mind that I am speaking now of an entire society. The previous Section should
have made it clear that institutions with centralized direction—e.g., the family, businesses,

schools, and other organizations—perform important functions within a decentralized society.
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Still, t.h.e possibility of second-guessing the decisions of those in the
best pos:tlop .to make a call does not change the basic analysis. Given
that no.dec1§1on maker is perfect, we need to make a comparaéive and
genera!lzed Judgment when determining the appropriate jurisdictional
allocation. A persistent bias in favor of centralized decision makin
resn.ﬂFs from an apparent ability to second-guess the wisdom of thi
dF@]S'IOnS of others on occasions when these decisions go awry. Such a
bias 1s an instance of the fallacy of the whole. It falsely assur.nes that
what is unquestionably true about individual decisions—that others
can sometimes know better—is also true of systematic decision mak-
ing—that others are more competent generally. An institutional com-
petence to second-guess the correctness of another’s call on occasion
does not entail an institutional competence to make correct calls for
othgrs systematically. The concept of competence does not rest on an
ability to make every decision better than anyone else; it rests on

~being in a better position than anyone else to make knowledgeable

decisions.

' The lglea ot_’ Jurisdiction based on “bounded individual and associa-
tional dlscren‘on‘” is, of course, far too general to define actual con-
duct as permissible or subject to prohibition. It says nothing about
the nature .of the domain or the extent of the boundary. Nonetheless
even at tl'ns extremely general level, such a strategy is theoreticall ,
revealing in several ways. First, it identifies discretion—or liberty——a}s’
a means of capitalizing on knowledge that cannot be transmitted

through a chain of command to central directors. Second, it gives

discretion to individuals, who are most likely to possess personal

knowledge, ancﬂ to associations, which are most likely to possess local
knowledge. Finally, it immediately suggests that discretion must
somehow be boun(‘ied, albeit in a manner that does not undermine the
purpose for adopting the strategy. The boundaries of this discretion
are deﬁnpd by two distinct conceptual components: (a) decentralized
Jurisdiction over physical resources, and (b) consensual transfers of

3. The Liberal Conception of Justice

The liberal conception of justice represents a two-part approach to

:!1e ﬁrs;;lqrder pfob}e;n of knowledge. First, it recognizes the jurisdic-
lons of diverse individuals and associations over physical resources so
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as to permit them to act on the basis of their own personal and logal
knowledge. Second, it allows the transfer of a person’s or associa-
tion’s jurisdiction only with its manifested consent. Th}S permits
changes in jurisdictions to reflect changes in knowledge, while making
possible a price system that enables persons to take the knowledge of
others into account when deciding how to act. .
The liberal conception of justice regulates the use of force in society
by the concept of entitlements or rights. The first part of the strat-
egy—decentralized jurisdiction—is reflected in the nature gnd scope
of these rights. Within the classical liberal approach, the rights that
concern jurisdiction over physical resources are qalled .propert’y
rights. To have property in a physical resource—fmcludmg one’s
body—means that one is free to use this resource in any way one
chooses provided that this use does not infringe upon the rights of

others.

Because this concept of property protects the discretionary use of :

resources by private persons, as opposed to government officials, this
idea is often referred to as “private property.” For present purposes,

however, I prefer “several property,” a term also favored by Friedrich

A. Hayek and the figures of the Scottish enlightenment.*® The term
several property makes it clearer that jurisdiction to use resources 18

dispersed among the “several”’—meaning ‘“diverse, many, numerous, -

distinct, particular, or separate”*'—persons and asso_cia'tions that
comprise a society, rather than being reposed in a monolithic, central-
ized institution. '

The second part of the strategy—consensual transfers only—is
reflected in the concept of “freedom of contract.” Freedom of con-
tract is comprised of two distinct principles: freedom fo contract®> and

50 See, e.g., Hayek, supra note 44, at 121. o

51 The Oxford English Dictionary identifies one meaning of “several” as “[e]x1§t1n§ apart,
separate” and a second meaning as “[plertaining to an inqividual person or thing.” As a
special instance of the second meaning it gives the following: “Cl?leﬂy .ng. (Opposed to
common.) Private; privately owned or occupied.” The Oxford English Dictionary 97 (2d ed.
195829)Ian Macneil refers to this aspect as the “power of contract.” See Ian R. Macneil, Power
of Contract and Agreed Remedies, 47 Cornell L.Q. 495 (1962):

Power of contract is one of the two sides of freedom of contract. On one hand,
freedom of contract is a freedom from restraint, an immunity from legal reprisal for
making or receiving promises. On the other hand, it is not really a freedom of contract,
but a power of contract, a power to secure legal sanctions when another breaks his

promise.
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freedom from contract.* Freedom to contract holds that persons
may consent to legally enforceable transfers of their property rights;
freedom from contract holds that transfers of property rights should
not be imposed upon them without their consent. In other words,
freedom to contract permits consensual transfers, whereas freedom
from contract requires them. Against a backdrop of several property,
these two principles regulate the transfers of several property rights.
The manifested consent of the “rights-holder” is, under normal cir-
cumstances, sufficient to transfer a property right; and property rights
may not normally be transferred without the consent of the rights-
holder.

Let us now consider in greater detail exactly how the two-part
strategy of decentralized  jurisdictions and consensual transfers
addresses the first-order problem of knowledge.

a. Decentralized Jurisdiction and the First-Order Problem of
Knowledge

The first-order problem of knowledge has two dimensions: human
beings need (a) to be able to develop and act upon their own personal
and local knowledge, while (b) somehow taking into account the inac-
cessible personal and local knowledge of others. Decentralized juris-
diction is the principal means of coping with the first aspect of the
problem.

1d. at 495. For a discussion of how this characterization of contractual freedom has led Mac-
neil to neglect seriously the crucial function of freedom from contract, see Barnett, supra note
7.
33 See Richard E. Speidel, The New Spirit of Contract, 2 J.L. & Com. 193 (1982):
In fact, the spirit of a people at any given time may be measured by the opportunity and
incentive to exercise “freedom to” and the felt necessity to assert “freedom from.”
Similarly, the nature of a society and its legal order may be determined by the force and
permissible scope of these two concepts of liberty and how the inevitable tension
between them is resolved.
Id. at 194. For a discussion of Speidel, see infra notes 118-29 and accompanying text. Some
commentators have resisted the term *“freedom from contract” on the ground that an obliga-
tion imposed without one’s consent is not properly called “contractual.” By this view, a better

¢ - term would be “freedom from obligation.” Although I am obviously sympathetic to equating
o semantically the term “contract” with consensual obligation, there is a virtue in adopting a

more neutral version of the word in order to communicate with those who are sympathetic to
the “death of contract” movement that equates contractual obligation with that imposed by
tort. The term “freedom from contract” rhetorically highlights the injustice of imposing so-
called “contracts” on persons without their consent.
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Before explaining further, however, an important caveat is in order.
1 do not contend that the following abstract principles of decentral-
ized jurisdiction can be used to determine specific allocations of rights
to particular individuals.>* Instead, these principles serve as func-
tional criteria for evaluating the conventional rules that are needed to
make specific allocations. In other words, these general principles
cannot take the place of laws to govern the specific allocation of
resources, but any such laws should be critically assessed to determine
if they function consistently with these principles.

With this caveat in mind, we can characterize a strategy of decen-
tralized jurisdiction by four desiderata. (1) Jurisdiction or discretion-
ary control over resources must be delegated to identifiable individuals
and groups. If decisions concerning resource use are to be knowledge-
able, decision-making authority concerning resource use must belong
to the persons and associations with access to such knowledge. Con-
versely, those who lack the requisite knowledge of resource use should
lack the authority to interfere with the decisions made by those with
knowledge—at least as a general matter. All else being equal, the dis-
tribution of jurisdiction over physical resources should mirror as
closely as possible the distribution of access to knowledge in society.
Once again, I am speaking now of the types of jurisdiction that a legal
system should acknowledge, not any specific allocation of jurisdiction.

(2) The allocation of jurisdiction should reflect an assessment of who
is in the best position to have personal and local knowledge of the
resources in question. Insuperable knowledge problems prevent us
from allocating jurisdiction on the basis of which particular person or
group of persons is actually in the best position to know how certain
resources may be used. If a centralized institution charged with allo-
cating jurisdictions knew what it needed to know to make such alloca-
tions, a decentralized jurisdictional strategy would be unnecessary.
The most we can hope for is to determine the general characteristics
of those who are in the best position to have knowledge of potential

54 Because this Article necessarily omits consideration of the principles governing the initial
allocation of entitlements—in particular, the principle of first possession—some will assume

wrongly that I favor initially allocating jurisdictions or entitlements according to some criteria

of knowledge or competence. As I explain elsewhere, however, the principle of first possession

functions much like the principle of consent to address the problems of knowledge and interest -
without directly comparing the knowledge or interests of prospective claimants. See Barnett,

Function of Property, supra note 3, at 81-84, 91.
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resource uses, regardless of whether they in fact always have the best
knowledge. In sum, we rely on these general characteristics to estab-
lish a presumption of competence in favor of individuals and groups
who have access to the personal and local knowledge pertaining to
their own situation.

To avoid any confusion, I again wish to emphasize what I am not
claiming. I am not claiming that each individual jurisdiction should
originally be allocated according to some criterion of competence or
that changes in jurisdiction should be made in this manner. For
example, I am not claiming that Ann should be given jurisdiction over
a berry patch instead of Ben because we independently determine that
Ann either knows better or is in a better position to know how the
berry patch should be used. This sort of evaluation of the relative
competence of particular persons and groups would be nearly as diffi-
cult as the substantive decisions that are part of the first-order prob-
lem of knowledge. Rather, I am asserting that this desideratum
argues in favor of allocating jurisdiction at the level of individuals and
associations who as a general matter have access to this information,
rather than at the level of more global, overarching institutions that
lack access to the relevant knowledge. I have as yet said nothing
about how jurisdiction should be allocated among competitors for
resources each of whom are on the appropriate level.

(3) The domain accorded any particular individual or group must
be bounded. If the distribution of jurisdiction over physical resources
mirrors as closely as possible the distribution of knowledge in society,
then this also means that such jurisdiction must be limited or
bounded. Because access to personal and local knowledge is limited,
no one has access to all such knowledge. Consequently, to take the
extreme case, no person or group should have jurisdiction over all
physical resources.

(4) Because the knowledge of individuals and associations is
dynamic, not static, jurisdictional boundaries must be subject to revi-
sion. Jurisdiction cannot be allocated once and for all. Knowledge of
how resources may be used is constantly changing. Absent the need
to continually adjust the jurisdiction of individuals and associations,
we might imagine a centralized regime being able to allocate jurisdic-
tion once and for all. A centralized regime, however, would be over-
whelmed by the need to constantly readjust jurisdictional boundaries
according to shifting personal and local knowledge. The restricted









































































































