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then this temptation, too, should be avoided. The tradi tionnl 
vicw of contracts was that custom a11d common practice wcrc 
g ~ ~ ~ c r a l l y  sound. Repeat players do not make mistakes on 
provisions so critical to their pcrsonal welfare. 

Rights and remedies in a consent 
theory of contract 

R A N D Y  1,. 11A J<N II'I"T' 

I N T R O D U C T I O N  

Thc mcrc f,lct tha t  onc n u n  pr.ornises s o m c t h i ~ ~ g  to anothcr  
creates no lcgal du ty  and  makes no legal rcn>rdy avd~l.lhle i r i  
casc of non-performance. To he enfc~ricablt., the pron~isc r n ~ ~ s t  
be accompanied by some othcr iactor. . . . Thc qucstioi~ norv 
to be cliscusscd is ~ v h a l  is this o t l~er  tactor. What fact or tacks 

must accompany 2 prornlse to m'lhc i t  c.nfc)rct.dhlc at  l.li\.?' 

Which interpersonal commitments are properly enforce- 
able as contracts? When contract tl~eorists and ph~losophers 
treat this question, they commonly assume that the institu- 
tion of contract somehow depends on the institution of 
promise-keeping. They think that contractual duties are spe- 
cies of the general duty to keep one's promise. I think this 
approach is wrong, both descriptively and nom~atively. I 
think that Arthur Corbin was right to insist that to "be en- 
forceable, the promise must be accompanied by some other 
factor. . . . " The other factor, by assumption, is extraneous 
to the promise itself. Moreover, if by a "promise" we mean 
a commitment to act or refrain from acting at some time in 
the future, then a contractual duty can exist even where there 
is no promise - as with an immediate transfer of entitlements. 

In this essay, I identify this factor as the "manifested in- 
tent to alienate rights" which I shall refer to as "consent." 

I A. Corbin, Corbin on Contracts 5 110, at  490 (1963). 



I < A N I I Y  t:. i $ ~ l < N t . .  I 1. 

Consrqucntly, I c.111 lliis ;I "consent tlieory of c ~ n t r a c t . " ~  A 
consent theory posits that ct)ntr,~ctu,~l ohligation cannot bc 
complctcly undcrstoocl ilnlcss i t  is vicwcd as  part of a 
broader system of lcga1 entitlcn~cnts. Such a systern speci- 
fics thc substance of thc I-iglits individuals may acquire 
a n d  transfer, and the mcans by \shich they may do so. 
['rcjpcrly undcrstoocl, contract l ~ w  is that part of a system 
of c~~t i t l cmcr~ts  that identifies those circumstanccs in 
which cntitlcmcnts arc validly trc~nsic.rred from pcrson to 
pcrson L7y their conscnt. 

In a t  I ,  I cxplain how .I c o ~ ~ s c n t  theory tits within a 
bi-oncitxr vicw of i nc i i v id~~~ i  cr~titlc.mc.~~ts. In Part 11, 1 elaborate 
thc definition of "conscnt" that is cmploycd in a consent 
theory. In Part 111, 1 describe the prcs~~rnpt-ive nature of con- 
sent in cor~tract law. In Part lVr 1 discuss how the distinction 
Lwtwecn alienable and inalienablc rights plays a vital role in 
J e t c r ~ ~ ~ i n i n g  the appropriate form of remedy lor breach of 
con tr'lct. 

I .  E N T I T L E M E N T  T I I E O R Y  A N D  C O N T R A C T  1 

The function of an entitlements theory based on individual 
rights is to define the boundaries within which individuals 
may live, act, and pursue happiness free of the forcible in- 
terference of others. A theory of entitlements specifies the 
rights that individuals possess or may possess; it tells us 
what may be owned and who owns it; i t  circumscribes the 
individual boundaries of human freedom. Any coherent 
theory of justice based on individual rights must therefore 
contain principles that describe how such rights are ini- 

2 This chapter is taken with considerable revision from two articles in 
~vhich I Further explained this approach. Parts 1-111 are based on Barnett, 
A Consent Theory of Con tract, 86 Colum. L. Rev. 269 (1 986) [hereinafter 
A Consent Tl~eory]. Part IV is from Bamett, Contract Remedies and 
Inalienable Rights, 4 Soc. Phil. & Pol'y, Autumn 1986, a t  179 [herein- 
after Contract Remedies]. 

i l l y  I -  , how thcy arc tr,~nst'~rrc)d from y~.rson r o 
pcrson, what thc sub.;t , l~~ic .~nci limits oi p r o p ~ ~ - I \ ~  oh- 
taincd rigl~ts arc, and  how intcricrcnc-cs \vith ~IIC\. ;L> cntitlt.- 
rnt)r~ts arc to be rectified:' 

Thcsc constituent parts of a n  cntitlclncnts t11cory zornpo1-t 
substantially with the t radi t i~n~il  catcgorics of private law. 
'The issup of initial acq~iisition of cntitlcrnciits in 1.c~11 ;11 i~ i  

cha ttcl resources is deal td \vith prim.~riI y in propc~-ty I,l\v; 
tort law conccl-11s thc protection oi  a n d  proper. limits (311 I-c- 
sourcc use; and contract law il~.aIs \\.it11 trnnstcrs of I-ights - 
hctrvccl~ riglrts-lioldcrs. I:acl\ ca tcgoi-y contains 1 ts o \vn  prin- 
ciples of rcctificntio~~ for the t3sc;1cli 1cg,1I obl ip~t~oi is .  \ / i~>w-  
ing contract law as part of a more ~c11cr.11 t h c o r ~  L J ~  ind~virlrl~ll 
cl~titlemcn ts that specifies ho\r resources ma!! Lw r i ~ h t  ly CIC- 

quircd (property law), used (tort I '~rv), ,lnd tr;ln.fcrrcd (con- 
tr'lct law;) is riot ncw."  A n d ,  of cour.w, thc aclual l~ i s to~ - i~a l  
developrncnt ot  these legal catrgorics has not pCrtectl\r con- 
formed to thc conceptual distinctions t h n  t a n  cn t i t l c~ncn  t.s 

approach suggests. 13ut this approach has Ions hecn nc- 
glectcd as a way of resolving some of the thorniest issues of 
contract theory ,lnd doctrine. 

According to ,In cntitlcmcnts approach, rish ts may be 
unconditionally granted to another (a gitt), or their trans- 
fer may be conditioned upon some act or reciprocal trans- 
fer by the transferee (an exchange). Contract I,lw concerns 
the ways by which rights are transferred or alienated. Ac- 
cordingly, the enforceability of all agreements is limited by 
the rights people have and by the extent to ~vhich these 
rights are capable of being transferred from one person to 
another. Whether a purported right is genuine - or can be 
legitimately transferred is not an issue of contract theory 
only, but is one that may also require reference to the un -  
derlying theory of entitlements. The explanation of the 

3 Cf. R. Nozick, Anarchy, State and Utopia 150-53 (1974). 
4 Sec, c . ~ . ,  A. Simpson, A History of the Common Law of Contract (1975); 

P. Atiyah, The h s e  and Fall of Freedom of Contract 16 (1979); h4. 
Horw'itz, The Transformation of American Law,  IFSO-1 860, a t  162 
(1 977). 



binding naturc of contract~cal com~nitments is derived 
from 111~7r-e fundamental notions of cntitlcments and how 
they arc acquired and transfcrrcd. 

'The subjects of rnost rights-transfer agreements are enti- 
tlements that are indisputably alienablc. In such cases the 
rules of contract law arc entircly sufficient to cxplain and 
justify a judicial decision. However, as will bc discussed 
in Part IV, in rare cases - such as asrccments amounting 
to slavery arrangements or rcquirinfi the viola tion of an- 
other's rights -- contract law's dependence on rights theory 
will be of crucial importance in identifying appropriate 
concerns about the substance of voluntary agreements. For 
exarnplc, agreements to transfer inalienable rights - rights 
that for sornc reason cannot be transferred - or to transfer 
rights that for some rcason cannot be obtained, would 
not, without more, be valid and cnforccable con tracts." 
The process of contractual transfer cannot be conmplctely 
comprehended, therefore, without considering more fun- 
damental issues, namely the nature and sources of indi- 
vidual entitlements and the means by which they come to 
be acquired. 

B. The social functiorr of irrdiijidual rights 

Legal obligations may be enforced by the use or threat of - , 
legal force and this dimension of force requires moral justi- 
f i c son .  The principal task of legal theory, then, is to identify 
circumstances when legal enforcement is rnoral l~ justified. 
Entitlements theories seek to perform this task by detemin-  
ing the individual legal rights of persons - that is, those 
claims of persons that may be justifiably enforced. 

Any concept of individual rights must assume a social con- 
text? If the world were inhabited by only one person, it might 

5 Other bases of obligation are possible besides contractual obligation, 
howevei, such as those recognized under the law of tort and restitution. 

6 I discuss the subject of entitlements a t  greater length in Barnett, Pur- 
suing Justice in a Free Society: Part One - Power vs. Liberty, Crim. 
Just.  Ethics, Summer/Fall, 1985, a t  50. 

\w make sense to spca k of that person's actions as  mc~rally goo~ l  
or bad. Such a moral judgment might, for exanlple, look to 
whcther or not that person had chosen to livc bvhat migl~t 

r't3 - be called a "good life." Yet i t  makes no scnse to spcak nlwut 
this person's rights. The nced for rights arises from the rno- 
mcnt individuals livc in to onr an- 
other to compete for the resources. Somc 
schcrnc of specifying how individuals may acqilirc, LISP, l l ~ ~ d  
transfer resources rnust bc rccc)jinized ti. handle t l ~ c  cot~flicts 
over rcsourco usc that will inevitably .~risc'. Ccrt,~in facts ot' 

( Y--- human existence rnake certain principles of allocation in- 
eluctable. For example, i t  is a t u n ~ o t a l  1mum.1n require- 
ment that individuals acquire and consunie natural re- 
sources, even though such activity is often inconsistent with 
a similar use oi the same resources hy others. 

"Property rights" is the term ~ ~ s e d  to dcscrihc an individ- 
ual's entitlenmc~~ts to use and consume resources - both tlme 
individual's person and  her external possessions - irec from 

I ( thc physical interference of others. Today, the ternm "prop- 

i erty rights" tends to be limited only to rights to exteri~al 
resources. Traditionally, hovvever, i t  referred to the moral 
and legal jurisdiction a person has both over her body and 
over external r e s o ~ r c e s . ~  The exact contours of a proper the- 
ory of rights need not be specified here. We need only rec- 
ognize that sorlle allocation of rights to resource possession 
and use is andZZiZidab1e srerequisite of human survival 
and of human fulfillment and that, once allocated, at least 
some rights must be alienable. 

A theory of contractual obligation is the part of an entitle- 
ments theory that focuses on liability arising from the wrong- 
ful interference with a valid rights transfer. Until such an 
interference is corrected - by force if necessary - the distri- 

I bution of resources caused by the interference is unjust. Jus- 

I tice normally requires that this situation be corrected to bring 

7 See, r .g. ,  J .  Locke, A n  Essay Concerning the True Or igna l  Extent and 
End of Civil Government, in Two Treatises of Civil Go\.ernment ch.  V 
5 27 (1690) ("every man has  a property in his own person"). 



rcsourcc distribution into confor~nity iv i t l i  entitlcrncnts. in 
sum, contract law, according lo  a n  cntitlc~ncnts approach, is 
a hody of gcncral principles arid morc specific rules the func- 
tion of which is to identify the I-iglits of individuals engaged 
in transferring entitlcmcnts. l'hcsc rif;hts arc then uscd 
j~w physical or legal force to rcctifp any unjust 
with thc transfer prTS%- 5 

F 
f 

To identify thc n~oral co~tipc)nrnt that ~listir~l;uishcs v < ~ l i ~ i  
from invalid rights transfers, i t  is lirst necessary to scp'lrate I 
moral principles governing the r-ighttul acquisition and use 
of resourccs irom those governing tlicir 
the means by which frcedorn of action and  
facilitated and  regulated in soricty, and thus the rights 
have to acquire previously unoivned resources and to use 
that which we acquire must not be subject to the expressed 

--.-- 
assent of others. Although societal acq~liescence may 
practical necessity for rights to be legally respected, 
dividual or group need actually consent to our appropriation I 

of previously unowned resources or their use for our rights 
to morally vest. Similarly, principles governing rights trans- 
fer should be distinguished from principles governing re- 
source use. Tort law concerns obligations arising from 
interferences wj th others' rights. A tortfeasor who interferes 
with another's rights (rather than obtaining a valid transfer, 
of those rights to herself) is liable because oLtha_t interference, 
not because she consested t held liable for her actions. 
A tortfeasor can be said t a- fnrfei as opposed to 
transfer) rights to resources in order to provide compensation (#/ ! w 
to the victih of the tort." I 

cor~tractunl ohligi~tion. 1'1ic> 1x11~3s gov- 
trar~sfclr of propcrty ril;hts pcrlorrn t l ~ c  s.~mc h n c -  

govcrning thcir acquisition and  thosr spccilyinl; 
cuntcnt: facilitating frccdorn of h~lrn.ln action 

context. F r o  of ac'tior~ ; I I I C ~  

be serio~lslv impcde~l,  and possibly dc- 
rights-holdcrs who have not acted in ,I 

bc deprived of their rights hy forcr of 

In contrast, contract law concerns enforceable obligations 
arising from the valid transfer of .entitlements that are n l r e n d ~  
vested in someone, and this difference is what makes consent 

8 See J.  Feinberg, Rights, Justice, and the  Bounds of Liberty 238, 239-40 
(1980); Kuflik, The Inalienability of Autonomy,  13 Phil. & Pub. Affs. 
271, 275 (1984). 

ving c'onsel~t as the inoral hasis ot ct>nti..~ct~ial ob- 
a view t11;lt is S ~ I I I C ~ ~ I I I C S  C;IIIC\C'~ "t1*ct'~'10111 of' COII-  

s so important to the operation of the cnterp~-ise 
sons cluster arounci t ciistinct 

s of the consent rccluirerncnt. The first dimcn- 
nsent may be callc~i "ficcclorn to contract." 0 J 
c rights-holder's conscnt a s  norma y sufficient 

fer alienable rights enables persons to rschangc 
cntitlcments to resources when, o n  their judgrncnt, they 
can put the resources they obtain to better LISC than the 
rcsourccs they transfer. I t  also permits persons to make 

transfers ~ v h e n  they judge that under the cir- 
the recipient can put the resource to better use 

than they can. 
The second aspect of consent rnay be called "freedom fr-onr 

/' 
contract." k g h t s  to resources may not he taken ~trithout ob- 
taining the consent of the rights-holder. By rendering per- 
sons' control over resources immune from forced transfers, 
the requirement of consent per~nits persons to plan and act 
in reliance on their future access to their rightfully held re- 
sources. Moreover, the requirement of consent mandates 
that others take the interests of the rights-holder into account 
when seeking to obtain her rights. Only a requirement of 
consent can ensure that the welfare of the rights-holder is 
properly included in another's allocational decision making. 
And the requirement of consent at the level of individuals is 
what makes possible the generation of market prices that 
convey invaluable informa tion about relative scarcity and 



cornpcting usvs for resources in a form that may - indccd ! 

must - bc taken into account when choices concerning scarce i 
ii 

~ C ' S O U ~ C C S  arc made. <. 

Although i t  is not altogcll~er novel to suggest that consent 
is at the heart of contract law,' this view did not ~~l t imately jj 
prcvail among modern and philosopi~crs I 1 
who largely adopted a of contract."' i 

Perhaps because 
2 

scnt, " thc prevailing equation of contract wit11 promise" is 
what has blinded the profession to thc rnorc Sui~damcntal I 
thcorctical rolc of consent. Morcovcr, that contractual obli- 1 
gation arises from a consent to alierla tc rights arld is thereby f 
dependent on a theory of entitlements or property rights is 

f i 
also largely overlooked." Yet i t  is certainly a commonly held 1 
and plausible conception of ownership that owning resources f 

I 
9 Scc M.  Fcrson, The Rational Basis of Contracts and Relatcd Problcn~s 

in Legal Analysis 60 (1949); id., Fiction vs. Iicality, in rc Contracts: A 
i 
! 

Survey, 7 Vand. L. Rev. 325 (1954); (;r-ccn, 1s an Offer Always n 
Promise? 23 I l l .  L. Rev. 95 (1928). 

10 S ~ P ,  c * . ~ . ,  Restatement (Sccond) of Contracts 1 (1979): "A contract is 
a pro~i~ise  or a set of promises for the breach of which thc law gives 
a r c ~ c d y ,  or the performance 01 which the law in some way recognizes 
as n dsty." For an example of the typical modern insistence on the 
promissory nature of contracts, see E.  Farnsworth, Contracts 5 1.1, at 
4 (1 982). 

Because a consent theory embraces more than the enforcement ofJ(q& 
promises, the most appropriate ternis to describe contracting parties r ;  ,J.if 

I 
might be "transferor" and "transferee." For convenience, however, 4 
the more conventional terms "promisor" and "promisee1' will still{t"* 
occasionally be used here. 

11 See P. Atiyah, Promises, Morals, and Law 177 (1981) ("Promising may 
be reducible to a species of consent, for consent is a broader and 
perhaps more basic source of obligation"). 

i 
12 See, e.g., C. Fried, Contract as Promise (1981). 
13 But see Cheung, Transaction Costs, Risk Aversion, and the Choice of 

Contractual Arrangements, 12 J.L. 6r Econ. 23 (1969); -st Toward / 
a Reformulation of the Law of Contracts, 1 J .  Libertarian Stud. 3 (1977); 
Friedman, Restitution of Benefits Obtained Through the Appropria- 
tion of Property or the Commission of a Wrong, 80 Colum. L. Rev. 
504 (1980); Kronman, Contract Law and Distributive Justice, 89 Yale 
L.J. 472 (1980); Macneil, Relational Contract: What We Do and Do Not 
Know, 1985 Wis. L. Rev. 483, 523. 

fiivcs one ihc. ril;ht to poss~>ss,  ustl,  ,ln(l conscn. ; i~,~l l \~ t~-,li~slct- 
thv  ril;l-its to them il-~le iron1 the I.orciL,le coercion Oi others. 

1 1 .  I)J.ilt 'ININC; C O N S E N T  

A t  first blusl~, a consent theory oi contract may appear to 
somc to bc a version of a "1vil1 thcrjry." A will thcc>r-y bclst.s 
c o ~ ~ t ~ - ~ ~ ( - t ~ i a l  o t~ l ig~~t ion  OII t11v fact t11'1t CI I I  oL~li~;,~ [ion \jr,ls t ~ - c ~ > l y  
.1ssume~i. U~~der-st . lnding the i r ~ ~ ~ ~ l n r n ~ ~ n t . ~ l  ~1iitercncc.s be- 
tivccn the two c~pp~.oac l~cs ,  tlicseiore, ~ v i l l  assist ,In '~ppre-  
c-i'ltion ol  the compnmtivc virtues of the consent theor-y. A 
theol-y that bases contractual ohlig,~ tion on the esis tcncc of 
a "will to be bound" is hard-pressed to justify cc~ntractual 
obligation in the absence of an actual cxercise of thc \vill. I t  
is difficult to see how a thcory that bases the enforceability 
oi commitments on their ~ ~ i l l f u l  quality c'ln justify critor-cing 
objccti\rcly manifested c~grecrnents ~ ~ 1 i e n  one of tlre parties 
did i z s u b j e f i c ~ ~  intend to be hound. Yet the cnforcemcnt 
of such agreements is, and has alijlays becn, widely a'cceptcd. C I d -)J 
in contrast to will theory, a coi~sent theory's recognition of 
the dependence of contractual obligation on a rights analysis 
is able to accou~lt for the norrnal relationship between ob- 
jective and subjective considerations in contract law. 

The concept of rights or entitlements is a social one whose 
principal function is to specify boundaries within rvl~ich indi- 
viduals may operate freely to pursue their respective individ- 
ual ends and thereby provide the basis for cooperative 
interpersonal activity. The boundaries of individual discre- 
tion that are defined by a system of clear entitlements serve to 
allocate decision-making authority among individuals. Vital 
inforn~ation is thereby conveyed to all those who might wish 
to avoid disputes and respect the rights of others, provided 
they know what those rights are. Potential conflicts bet\veen 
persons who might otherwise vie for control of a giilen re- 
source are thus avoided. Therefore, to fulfill its social func- 



t1oc1, ~ ~ i t i t l ~ r ~ ~ c ~ l ~ t ~  t h e w  C ~ C I I  ~ I I C I S  that tllc borlnclnrics of 
protcclcd domains b a s c c ~ - t ~ ~ i n ~ ~ h  ), not on ly  by judges rvho 
must rcsolvc disptctcs G re arisen, hut, pcrh,-~ps more im- 
~?(wtantly, by thc nffcctcd persons thcrnselvcs bcforc any dis- 
pu te occurs. 

In contrdct law, this informational or "boundary-defininfi" 
rccluircmen t mcans that an assen t to ,lliena tr rights must bc 
rrmrlijcsted in some manner by one party to the othcr to serve as 
a cr-itcrion of cnforcernen t. Without a n~anifestn tion of assent 
that is accessible to all affcctcd parties, the nsycct of n system 
of cntitlemcnts that governs transfers of rights will fail to 
,ichicvc its main function. At the time of the transaction, i t  will 
hove failed to identify clearly and co~~~rnunicn tc  to both par- 
ties (and to third parties) the rightful boundaries that must be 
respected. Without such communication, parties to a transac- 
tion (and third parties) cannot accilratcly ascertain what con- 
stitutcs rightful conduct and what constitutes a commitn7ent 
on whic1-1 they can rely. Disp~itcs that might otherwise have 
bcen avoided will occur, and the attendant uncertainties of 
the transfer process will discourage reliance. 

Although requiring the consent of the rights-holder as a 
condition of a valid transfer of rights is absolutely vita1 for 
the reasons discussed in Part I, whether one has consented 
to a transfer of rights under such a regime, however, gen- 
erally depends not on one's subjective opinion about the 
meaning of one's freely chosen words or conduct, but on the 
ordinary meaning that is attached to them. If the word "yes" 
ordinarily means yes, then a subjective and unrevealed belief 
that "yes" means no is generally immaterial to a regime of 
entitlements allocation. Only a general reliance on objectively 
ascertainable assertive conduct will enable a system of en- 
titlements to perform its allotted boundary-defining function. 

Given that the function of a rights theory is to facilitate 
human action and interaction in a social context by defining 
the boundaries of permitted actions and resolve competing 
claims, a coherent rights theory should allocate rights largely 
on the basis of fa,ctors that minimize the likelihood of gen- 
erating conflicting claims. In this regard, objectively mani- 

li>stcd conducl, ~\~liicli usu;illy rcllects subjccti\*~t in tcnl ,  
i'ro\ridc.; n soundcr basis for contr'lctc~al ol7lig.l t ~ o n  t h a n  c- lo  
sul>jcctivcly held intentions. iivi~lcncc ot i ~ l ~ j ~ c l i \ ~ v  intent 
that is t!xtsinsic 10 thc transncti~>n nnc. \vas i ~ ~ i a \ ~ . ) i l , l l ~ l ~  to thc 
other party is i . e l cvc~~~ t ,  i f  at all,  only insotal- '15 i t  helps a 
court to ascertain the objective mc.lt~ing of certain terms. 

What exact mcaninji must a court conclude i vns  colr\~c)rc~i 
by n promisor to a proriliscc to lind t h i t  'I contr,~ctual cum- 
nlitmcnt rvas incurrcd? I f  consent is properly t l ~ o ~ ~ g h t  ot as 
objcctivc or "mc~nifcstc.d" c ~ s s c ~ ~ t ,  what is i t  th,i t milst bo 
nsscnteci to tor n c ~ r ~ t r ~ ~ c t ~ i a l  ohli$,~tic>~~ to rlris~'? I t  is not 
c~ iough  that onc rnc~i~ifcsls a comrnitn~cnt to pc~.toi-m or I.('- 

frain from doing some act. Such .I rnan i ic~ t~~t ion  \\-auld be 
nothing more tiIan a promise'" and contr'ict t11ew-y searches 
for the "extra" factor- that, i f  ~~ l -cscn t ,  justiiics the I c p l  cn- 
forcement of a commitmcn t or ;3romisc. The cn t1t1ernc.n ts 
approach sketcheii above specifics that consent to .I tr,~nsfcr- 
of rights is this tactor. 

Thc consent that is rcquir-ed is a irinrr;jcst;~tii~,l (1) nrr ir/lr/rtiorr 
fo i i l ic, tnfc ris1ifs. In a system of entitlement5 where consent 
to transfer rights is whClt justifies the legal enforcement of 
agreements, any such maniicstation irnpiics that one in tends 
to be legally bound to adhere to one's cornrnitme~~t. There- 
fore, the phrase "a manifestation of an intention to be legally 
bound"15 neatly captures what a court shoilld seek to find 
before holding that an enforceable transfer of aiienable rights 
has been effected. 

B. The p r n p ~ r  l i l~zi ts  of tltc oL~jcctiz~c nppronch 

A consent theory also explains the limits of the objective 
approach - why the objective interpretation of a party's acts 

14 See, c . ~ , ,  Restatement (Second) of Contracts 5 2 (1979) ("A promise is 
a manjfestation of  intention to act or refrain from action in a specified 
w a y ,  so made as  to justify a promisee in understanding tha t  a corn- 
mitment has  been made").  

15 Cf. Green, Is a n  Offer Always a Promise?, 23 I11 L. Rev. 301, 302 (1928); 
Lortnzen,  Causa a n d  Consideration in the 1 , s ~ ~  of Contracts,  28 Yale 
L.J. 1 646 (1919). 
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will yic)lci, at titncs, to p~.c~of ot '1 diiic>rc.nt suhjcctivc under- 
standing of' onc or both parties. 'l'o find ihc presence of con- 
sent, what matters is thc ~neaning that is generally attached 
to sornc givcn word or conduct indica tin8 assent - a meaning 
to which both parties have access. In contract law, this gen- 
caralized r~~caninj i  therefore hecorncs the presumptive mean- 
ing. '" Thc prcsu~nption can hc rehu ttcd, not by rcfercncc to 
the protnisorfs subjective intent in performing the consenting 
acts, btlt citlicr by proof of any spccial meaning that thc 
partics' heh.~vior reveals hicy licld in common," which 
would negatc the social function of accepting the generalized 
meaning, or by t l ~ c  promisor's proof that the listener did not 
actually understand the "reC~sonablc" meaning to be the in- 
tended meaning. A prornisee is not "justified" in relying on 
thc ordinary meaning of a promisor's words or deeds where 
a spccial meaning can be provc~l  to l~a\rc L'ECII actually under- 
stood by both parties. Sirnilariy, the enforcement of the "rea- 
sons ble" meaning serves no cons t ructivc purpose w here i t  
was not the promisee's actual understanding. The boundary- 
determining function of a rights analysis simply does not 
require that such reliance be protected or such a meaning 
enforced. 

Further, permitting a promisor to contest whether a prom- 
isee did in fact rely upon the objective meaning does not 
jeopardize the boundary-defining function of contract law in 
a consent theory. Assuming that a promisor can prove such 
an  allegation, the reliance that the objective approach is de- 
signed to protect is nonexistent, and permitting such proof 
would provide few opportunities for fraud. In this regard a 
consent theory conforms to the traditionally accepted inter- 
pretation of the objective theory.'' 

This analysis also explains why the misuse of a particular 
term by party A who was unalvare of its ordinary meaning 
would not bind A if it could be shown that B, the other party, 

16 See Restatement (Second) of Con tracts 5 201 comment a (1979). 
17 See id. § 201 comment a .  
18 Sec, e .g. ,  Embry v. Hargadine, McKittrick Dry Goods Co., 127 Mo 

A p p  383, 392, 105 5. W. 777, 780 (1 907). 

was madc aware of this mistake by thr circ~lmst,~nccs of i t - 1 ~ 1  

transaction."' Proof of this clcc\lrrenct! I s that thc' 
normal boundary-dcfining function of an ol~jcctivc apl,ro.lch 
dcsigncd to protect parties in H's position h.ld hcc1-1 sa tisiircl 
by B's actual knowledge of A's mc.3ning. A conscr~t theory, 
thcrcfore, cxplains both why pdrties arc free l o  shift ilMIIIY 

from the ordinary rneanings oi words or ~ 1 ~ t . d ~  ei t11c1- inlcn- 
tionally o r  inadvcrtcntly, and why, i f  a shift by both cannot 
be shown, the ordinClry or objccti\rc rne.ll~inp, \v i l l  govc3rn. 

I'ersons gcncrally i ~ s c  convcn tional w o r ~ i s  and . ~ c t  ions t (1 

convcy their intentions with a c ~ r ~ s i d ~ ~ s a b l ~  ~ V S I . C ' C  o t  ~ C C L I -  

1 
r.lcy. Becausc of this, only in ver-)~ u n ~ ~ s ~ l a l  circumstances ~ v i l l  
the outcomc of a n  objective approach b'ised upon thc osdi- 

I nary and natural rneaning of words and o t l ~ c r  asscrti\.e con- 

/ duct differ from that of a subjective .~pproach.  h / l~v t  cascs 

i ~vould  come out the same ir7 either cvcnt. But un l~hc  a ivill 

f t l~eory,  a consent theory - because i t  is h'lse~j on iund, lme~~taI  

i notions of entitlements - can explain both why  \Ire g ~ ~ n ~ r . , ~ I l v  
I en torcc the objective rnanifesta tion of consent when i t  ~liffers 
j from subjective intent and the exceptions \\.here t.\-i~lence of 
I 

i 

1 subjective in tent will prevail. 

111. D E T E R M I N I N G  C O N T R A C T U A L  O B L I G A T I O N  I N  

A C O N S E N T  T H E O R Y  

i 
! A. Esfnlilisizi/lcy the /~ri// ia fncie ci7sr of co ,~se~i i  
-i 

Richard Eps tein has .;ugges ted that legal principle5 used to 
determine obligation can best be thought of as presumptive 

I 

in nature.20 Any such presumption of obligation, however, 
I 

may be rebutted if other facts are proved to have existed that  

1 I undermine the normal significance of the prima facie case. 

I I 
Such responses or "defenses" to the prima facie case are 
themselves only presumptively compelling. They in turn 

i may be rebutted by still other facts alleged by the person 
r 

19 See Restatement (Second) of Con tracts 5 153 (1979). 
20 Scc Epstein, Pleadings and Presumptions, 40 U. Chi. L. Rev. 556 

(1 973). 



sc.c.king rclicf. In this way tlic pr i~lc- ipl~ '~ or C ~ C I ~ C ' I I ~ S  tlia t 
dctcrminc legal oblijiation come in "stages."" 

In a consent theory, absent thc asscrtion of a valid dc(c.nsc, 
proof o f  conscnt to transfer ,ilicnC~blc rights is lcgally suffi- 
cient to cstablisli the cxistcncc of a contractual obligation. 
Consrnt is prima facie bintiin); boll1 bcci~usc of its usual con- 
nection with subjective assent (which protects thc autonomy 
oi the promisor) and bccause people usually have acccss only 
to thc manifestcti intentions of ot11c.r~ (which pl-otccts thc 
rcliancc of the prorniscc and others as well as t11c scc~lrity 
oi tr;lnsactions). There arc two W C I ~ S  to rn;l~iifcst onc's in- 
triition to bc legally bound..': The first is to deliberately 
I I channcl" onc's bcliavior through thc use of a lcgal formality 
in such a way as  to convey explicitly a certain meaning - that 
oi having an in ten tion to bc legally L~ound - to another. l'his 
is the formal means of consenting. The second and, perh'lps, 
more common nicthod is by inJirectl~7 or irnplicitl~~ convcj7ing 
this meaning by other types of bcl~a\~ior.  This is the inform,ll 
means of consentins. 

1. I~o~-t~rcri cu,ise1it. For a consiJe~-able part of the history of 
the common law, the principal way of creating what we now 
think of as a contractual obligation was to cast one's agree- 
ment in the form of a sealed writing.'"The emergence of 
assumpsit as the principal action of contractual enforcement 
required the development of a doctrinal limitation on the 
enforcement of commitments - that is, the doctrine of con- 
sidera tion.*"This development even tuaily resulted in the as- 
cendancy of the bargain theory of consideration, which had 
the unintended consequence of creating doctrinal problems 

21 See Fletcher, The Right and the Reasonable, 98 Haw. L. Rev. 949 
(1 985). 

22 The analysis presented in this section has been great]!, expanded and 
refined i r i  Barnett & Becker, Be)-ond Reliance: Promissory Estoppel, 
Contract Formalities, and Misrepresentations, 15 Hofstra L. Rev. 443 
(1 987). 

23 Scc A. Simpson, sli/lrtl note 4, a t  88-90. 
24 Tile Statute of Frauds, passed in 1677, was another such  limitation. 

Sce id., at 599-600. 

for thc cnf'orccmcri t of for~iinl conlmitn~cn ts \i~I\(\r-c> ttit.~r.c. \vtls 
no bargained-for consitlcra tion. Not\vi tlisti~ncli!ip, their ;)[I- 

cicrit history, fo r~~la l  co~nmitnlcnts, s ~ ~ c l i  lls those 11ncic1- sc.11, 
camc to bc thought of as "csccptions" to tlic 'nor-m.11' rc- 
quircrncnt of consideri~tion. Expressions such A S  "a sc>al ii11- 

ports considcrntion" or is "a substitt~tc tor- ctlnsicicr-nt~~~rl'' 
bccamc c~rnmonplace. '~~ In ;I clim'ltc of opinion dorni~~; l l~>ri  
by notions of "bargained-for considct-,ition" ilnd "ind~iccrl 

rcliancc to s~ipport enfor-crmcnt, ioriilai prc)rnisr>: I I ~ I V L >  11,1~i 
;in uncertain place in the law of contr,act. 

- 
i ~ l g  t l ~ t c ~ r e t i c a ~ f o ~ ~ n d a t i o n  of formal contr,~cts 2nd cxplcli~i: 
t hcir proper p l a ~ w c l l - c r a f l c c l  lalv of' con tr,ict, l7ht\ vol- 
i~ntal-y use of a recognizcvA formality by a p1-011iisor nlaniicsts 
to n prornisec an intention to be legally L~o~iiid in the niost 
unambiguous  nmriner possible. Forrii~l con traits O L I ~ I I  t to hc 
a n  "casy" case of con trnctual en forcen~ci~t,  but pr-cv.~iling 
theories tl lCit  require bargained-for considern tion c-rr induccil 
reliance would have a hard time c~plaining 111hy. For- cs- 
ample, when tlierc is no sep'lrate bargained-for consider n t .  lon 
for making an offer irrevocable for a certain period of timc, 
a bargain theory of consideration would have a difficult time 
explaining the enforceability of "firm offers" ~ v h i c h  require 
neither consideration nor detrimental re l ia~~ce fur enforce- 
ment to be obtained? In a consent theory, by contrast, there 
need be no underlying bargain or demonstrable reliance for  
such a commitment to be properly enforced. 

The same holds true for nominal co~~sideration and for false 
recitals of considera tion. A consent theory acknowledges 
that, if properly evidenced, the exchange of one dollar or a 
false recital by the parties that consideration exists may fulfill 
the channeling function of formalities, whether or not a n y  

25 See, e.g., In re Conrad's Estate, 333 Pa. 561, 563, 3 A.2d 697, 699 (1938); 
Allcr v. Aller, 40 N.J.L. 446 (1878); cf. Crane, The fblagc of t l ~ c  Private 
Seal, 15 Coluni. L. Rcv. 24, 25-26 (1915). 

26 In sales con tracts, firm offers are enforceable w i thou t  considera tion 
by U.C.C. 5 2-205 (1977). 



bargained-for consideration for thc conlmitn~cnt in fact cx- 
ists. If i t  is wi~icly know11 tl1.1t t11c written phrase "in return 
for gnod and valuable considcr.ltion" rncans that o ~ ~ c  intends 
to make a legally binding c u ~ ~ ~ ~ n i t r n c n t ,  thcn thcse rvords will 
fulfill a channeling function as wcll as, and perhaps better 
than, a sen1 or othcr formality. The currcnt rule that the falsity 
of such a statcnlent permits a cc>urt to nullify a transaction 
bccausc of a lack of considcrat io~~'~ is thcrcfore contrary to a 
consent t l ~ e o ~ y  of con tract. 

2 .  l,rjorr~ml c-o~lscrlt. Consent to translcr 1-it;hts can he express 
or implied. Formal contracts cxprcssing consent to trC~nsfer 
alienable rights pose no problcrn for a consent theory. The 
enforcement of infor~nal comrni tn~e~~ts  where evidence of 
legally binding intentions is more obscure. however, has 
plagued co~~t rac t  law for cell turies. 111 such agreements courts 
must infer assent to be legally bound from the circurnstilnces 
or the  consideration^"^ or ' l c a ~ ~ a r r Z O  tl~ot induced the par- 
ties' actions. 

4 

((7) Baryni,ri,ig ns evidozce of co~lsr , l f .  Within a consent theory, 
the fact that a person has received something of value in re- 
turn for a promise may indeed indicate that this promise was 
an expression of intention to transfer rights. Moreover, in 
some circumstances where gratuitous transfers are unusual, I 
the receipt of a benefit in return for a promise should serve as :1 
objective notice to the promisor that the promise has been in- 
terpreted by the other party to be legally binding? 

27 See Restatement (Second) of Contracts 5 71 comment b (1979); set ,  e.g., 
Schnell v. Neil, 17 Ind. 29, 32 (1561); Shepard v. Rhodes, 7 R.I. 470, 
475 (1863). But sce Restatement (Second) of Contracts 5 87(l)(a) (1979). 

28 On this archaic usage of the word "consideration," see A. Simpson, 
slipm note 4, at 321. 

29 For the possible paraliels between consideration and the civilian con- 
cept of "causa," see Mason, The Utility of Consideration - A Com- 
parative View, 41 Colum. L. Rev. 825, 825-31 (1941). 

30 The duties, if  any, the receipt of a nongratuitous benefit imposes on 
the recipient are beyond the scope of this essay, except to note that 
such receipt may manifest the recipient's intent to be legally bound 
to a contemporaneous commitment. 

Although thc cxistcncr of n harl;,lin or othrr motivation 
for n trar~sactiot~ may be good e~riclcncc of the sort of agrtlc- 
mcnt that has bccn rnndc, in a theory the ahse11~-e 
of consiclcration docs not prccludc thc applic,~tic~n of lcgnl 
sanctions i f  othcr indicia of consent art. present. So if i t  can 
bc provcd, for cxample, that a party \roluntnrily cnnsei~tccl 
to bc legally bound to kccp an offcr to translcr ~-ishts opcn, 
to rclcnse a dcbt, to modify on obligation, or to p .1~  for past 
favors," the lack of barji.~incd-for ~ons id~rn t ion  \ v i l l  not hill. 
c\niorccrncnt of t hcsc k i r ~ c l s  of cornr~~itrnt!~~ ts in ,I conscn t 
theory. 

WII~I-c  bargaining is thc nor111 - CIS i t  is in most sales trans- 
actions - therc is littlc need for the law to require explicit 
proof of an intent to bc icgnlly bounii, such as an  additional 
fornI,~lity, or evcn proof of the existence of a bargain. In such 
circurnstanccs, if an arm's-length ajirecment to sell can be 
proved, il~crc. prcs~irnptively has been ,I rn~nifcstation of in- 
tent to be lcgally bound. For this reason, the Uniform Com- 
mercial Code's stricture that "[a] contract tor the s.11~ of goods 
may be made in any manner suflicient to shorv ajircement, - 
including conduct by both parties which recognizes the ex- 
istence of such a ~ontract ,"~ '  is entirely consonant with a 
consent theory. 

(11) Relinitcc ns eiiidrrrce of coilse,it. A consent theory also iden- 
tifies those circumstances where the presence of reliance pro- 
vides an adequate subs t i t~~te  for the traditional requirement 
of consideration. If the primary function of consideration is 
to serve as one way of manifesting assent to be legally bound, 
and not as a necessary element of the prima facie case of 
contractual obligation, then reliance and consideration may 
sometimes be functionally equivalent. Expenditures made by 
a promisee in reliance on the words and conduct of the prom- 

31 These are examples p e n  by Cl~arles Fried as hard cases for traditional 
consideration theory. Sec C. Fried, sziym note 12.  Note that in real 
cases of this kind, formalities adequate to indicate consent are often 
present. 

32 U.C.C. 5 2-204 (1977). 



isor ~iiap prove as much  bout the n'1t~ll.c of ihis transaction 
as the c~is tcncc of considcra tion, pspccic~lly whcrc the rcli- 
i111cc is or should bc known to ilic prorilisor. 

Suppose t l ~ i ~ t  makes a substantial pl-on~isc to U - for 
cxamplc, a pro~r~ise  to convey lnl~d. The pron~isc while clcnr 
may be ambiguous as to its intencle~l lcjinl cffcct. Does A 
in(cnd to bc bound and subject to legal enforcen~ent i f  s l ~ c  
rcncgcs, or is she n~erely stating !lcr current view of her  
futurc intentions? Now suppose that li announces to A liis 
inlcnlion to rcly on A's promisc in '1 suL7stn1i tial way - for 
cs;implc, by building '1 11ousc or1 thc 1'1ncl - and that A says 
i io th i~~g.  Supposc furthcr tli,it li conlrncnccs co~~struction and 
obscrvcs A watching in silcncc. I t  would s e e ~ n  that ~ ~ n d v r  
S L I C ~ ~  circ~1111stances A's nrnbig~cous lcgnl intent has b ~ e n  clar- 
iiicd. 13y remaining silent in thc fncc of reliance so substantial 
that B wuuld not havc undcrtakeli i t  without n lcgnl cotn- 
n~itmcnt froni A - A could not ~.eason,ibly have believed that 
U intcnclcd to make a gift to her o i  the Iio~lsc - 11 has man- 
ifcstcd ,In in tcn tion to he legally bounci." 

In this manner, a promisor's silence while observing sub- 
stantial reliance on the pron~ise by the promisee can manifest 
thc promisor's assent to thc promisee. In a conscnt theory, 
i f  conscnt is proved, then enforcement is ivarranted even if 
a bargain or a formality is absent. In sum, bargained-for 
considerafion and nonbargained-for reliance are equivalent 
to the extent that the existence oi either in a transaction may 
manifest the intentions of one or both of the parties to be 
legally bound. In any case, the absence of either bargained- 
for consideration or reliance will not bar the enforcement of 
a transfer of entitlements that can be proved in some way - 
for example, by a formal written document or by adequate 
proof of a sufficiently unambiguous verbal commitment." 

33 Src, e . ~ . .  Greiner v. Greiner, 293 P. 759 (Kan. 1930); Seavey v. Drake, 
62 N.H. 393 (1882); Roberts-Horsfield v. Gedicks, 94 N.J. Eq. 82, 118 
A. 275 (1922). In each of these cases, the promisor remained silent in 
the face of substantial reliance on a promise to convey iand. The courts 
granted relief despite the lack of bargained-for consideration. 

34 I t  is not being suggested here that such prophylactic measures that 

CC>I-ISL\II~, citIicr f o r ~ i ~ ~ ~ i  or i ~ ~ i o ~ - ~ ~ i ~ i l ,  is r ~ ~ q ~ l i s c ~ i  to ~ i ~ i ~ k c >  o i ~ t  
,I y rir11.1 l~~cic. ciisc oi c~ntrnctu~.nl oL~li~.i tion. 'I'his rnc'ins Ili.~!, 
in tiic abscncc of an "aflirrnative" clctc~~se to the prima facie 
c,~sc of contrachr,~l ohlijiation, the n~~inifcsted intcc~tion of' .I 

party to transfer aiici~ablc i.igIits \ \ . i l l  justity the cniorcenicnt 
oi s~ l ch  a cornmitriicnt. Traclitior~nl c-or~tr~ict clcferisvs ca11 L ~ c  
~~l-~dcrstoc~d CIS iiesc-ril~ing circu nls t'inccs that, i t  provc~l t o  
h.l\~c csistcci, cicpri\.c thc m,inilcsl.ltion 'isscnL oi its nor- 

may hc clus tcred inlo t hrcc gri>ups, c,icll of ~ v l ~ i i h  undcr- 
inine.; t l ~ c  prilila f'lzic casc of coliscnt i n  ,I ciiftcrcrlt 

The first group ( ~ i  dclcnscs - idurcss, iuisrcprcseiitation, 
.111ii (possi t3I j~)  LI ~~c~i iscionabi l i  ty '' - dcscl-ilws circun~s tanccs 
~\:lici.t> thc m,inilcstation of a n  intrntion to bc lejic~lly boilnd 
Iias bccn c>htai~ieci irnproperl~r L ~ I J  tllc p r~~~ i i i s ce .  l'hc mani- 
fc'st'i tio11 c',! [isscn t cithcr ~ ' a s  i rn1~1.0~~~>r. ly  cc)cr-cc~l b y  ( 1 1 ~  
pron~iscc or was b a s ~ d  011 I I I ~ S ~ I I ~ ~ I - I I ~ ~ I ~ ~ ~ > I ~  for \\.I~icIi t1-1~) 
prcxnisec ivas respc7nsible. The sccc311d SrclLlp - i~lc~ipacity, 
inf,iiicy, anci intoxication - clescribcs atti-ib~~tes oi the proiiI- 
isor iliat indicate a iack of ability to assert meaningful ~ s s e n t .  
The third group - mistake, impracticabiiity, and frustration 
- stem from the inability to fully esprcss in any  agreemenl 
all possible contingencies that might affect performance. 
Each describes tfiose types of et7ents (a) whose nonoccur- 
rence was arguably a real, but tacit assunlption upon which 
conselit was based, and (b) for \vhich the proniisee should 
bear the risk of o~currence. '~  Each type of defense thus is 

serve a n  evidentian function - such as a statute of frauds, a parol 
evidence rule, or  certain formal requirements - are inappropriate in a 
consent theory. This issue is discussed in Barnett & Becker, suyrn not? 
22, at 470-85. 

35 For analyses of unconscionability that i ~ o u l d  place i t  in this category 
of defenses, see, e . ~ . ,  Epstein, Unconsci~nability: A Critical Reap- 
praisal, 13 J.L. & Econ. 293 (1975); Lefi, Unconscionability and the 
Code - The Emperor's New Clause, 115 U. Pa. L. Rev. 483 (1967). 

36 In this third group of defenses, the consent \<.as not iniproperfy in- 
duced by the promisee, and  the person giving consent )\.as capat~lc  



distinguished by the way it u~lder~nines the normal, pre- 
sutne~l  significance of consent. But all valid contract dcfcnses 
describe general circumstances wherc thc appearance of as- 
sent tends to lack its normal moral significance. 

These traditional contract defenses-function in a consent 
thcory, ijs they do currently, to preserve the actual volun- 
tariness of rights transfer in those comparatively rare cases 
where consent has been improperly coerced or wherc we are 
willing to acknowledge other circumstances, such as misin- 
lornmation, that vitiate the prcscncc of consent. This refusal 
to cnforce some instances of apparent assent does not, how- 
ever, reflect a retreat to a subjective will theory. I t  remains 
true that an  objective manifestation of intent to be legally 
bound is sufficient to give rise to an enforceable commitment. 
The only qualification is that this objective manifestation 
must have been voluntary. 

I V .  C O N T R A C T  R E M E D I E S  A N D  

I N A L I E N A B L E  R I G H T S  

A.  Rer?~edies for brcnch of corltract 

Traditionally, the common law has distinguished between 
legal relief and equitable relief. Legal relief was relief available 
in "courts of law." Equitable relief was extraordinary relief 
originally available from the i n g ,  then from the k n g ' s  
Chancellor, and finally from the Chancery courts or "courts 
of eq~ i ty . " '~  Legal relief for breach of contract normally takes 
the form of money damages. Equitable relief normally con- 
sists either of specific performance or an injunction - that is, 

of doing so. This, in part, may help explain why courts are quite 
receptive to arguments by the promisee that the promisor assumed 
the risk of the mistake, impracticability, or frustration. See E. Farns- 
worth, sityrn note 10, 55 9.3-.4, 9.6-.7, at 659-61, 666, 681186, 
692-94. 

37 See D. Dobbs, Handbook on the Law of Remedies 24-34 (1973); E. 
Farnsworth, sriyrcl note 10, at 818-24. These were not, however, the 
only court systems that  coexisted in England. See H. Berman, Law 
and Revolution 10 (1984). 

tile party in breach may be ordcrcd to pprtorrn an act or to 
refrain from pi.rforo~ing an act.  

Thc present rulc governing lep,,rl and cquit.lblc. rt.rne~lies 
for breach of contr-act can be simply st'lted: L,cga1 rc1ic.f - 
Irloncy darnngcs - is nvailablr as a matter of right. Eqi~itnblc 
rclicf - spccific pcrf,)rrn;unce or injunction - is air;lilable u p o n  
a showing by the party seeking cnforcerncr~t that Icg,nl rclicf 
is sonlchoiv "inaclc~~untc."'H l'ut another way, money d i m -  
agesarc thc PI-esumptive form of rcrnrdy for b~.c..ncll of con- 
tract. Spcciiic pcrlormnncc orders and  injunctions .~sc  
cxccptional forms of contract ~.erneJics.'" 

111 this section, i explain why a consent theory of contr'lct 
undercuts the traditional rulc favoring n~oney darn,lges , ~ n d  
supports a presumption in favor of specific pcrformancc - 
unless the partics have consented to money damagcs ins tcnd. 
The principal obstacle to such an approach is the reluctance 
of co~irts to specifically cnforce con t1-acts for personal scr- 
vices. I n  what follo~vs, I suggest that the philosophical dis- 
tinction between alienable and inalienable rights bolsters this 
historical reticence because a right to personal services may 
be seen as inalienable. If, however, the subject matter of a 
contract for personal services is properly confined to an alien- 
able right to money damages for failure to perform, specific 
enforcement of such contracts is no longer problematic. I also 
consider whether contracts for corporate services are like 
contracts for personal services in that they may properly be 

38 The actual historical picture may not be quite this clear-cut. For one 
thing, medieval English common law courts may not have had as 
strong a preference for money damages as is commonly assumed. SCE 
F. Pollock 6r F. Maitland, The History of English Law 595 (1898). For 
another, during most of the medieval period, the effective remedy for 
breach of most contracts in the common law court was enforcement 
of a penal bond. See getrerally A ,  Simpson, supra note 4, at 88-125. 
Thus, every sort of obligation could be reduced to a monetary one or 
a "debt" by the party in breach. Besinning in 1283, a debtor's liability 
to pay could be enforced by imprisonment; see id., at 87. 

39 For a fuller description and excellent assessment of the present law 
governing this subject, see Kronman, Specific Performance, 45 U. Chi. 
L. Rev. 351 (1978); Schwartz, The Case for Specific Performance, 89 
Yale L.J., 271 (1979). 



cnforcrd only hy mo~icy d.tm.~jies. or whctlicr perforinancc 
of c-orpor.~t~ S C ~ V I C C S  c.311 L3c.b  madc ihc s~lbjcct of n valid rights 
transfer ,lnci jndici,illy co~nprllcci in ihc sanw rnnnncr as con- 
tracts for cxtcrr.ra1 rcsourccs. 

As was  discusscd in l'nrt I ,  n property rights conception of 
cr~titlctx~e~its sugscsts tllat rights .lrc hest construed as en- 
Ic~~.ccohlc claims to acc1~1i1.c. LISV, ,lnd transfcr resources in thc 
world - as clai~ils to conti-01 or~c's person a n d  cxtcrnal rc- 
sources. As was discusscd in Part 11, a consent theory of 
contract specifies that an  cniorceahle transfer of rights rc- 
tluircs the satislaction ot at icaast two conditions: (1) Tlic srill- 
~ O C - 1  of a  contract - as opposcd to its object (or purpose) - 
niust be a morally justifiable right possessed by the transfcror- 
that is interpcrsorlnlly trnnsferablc. or "alicnaL~lc"; (2) thr 
holder of thc right must n~riscrit to its transfer. Thus, com- 
mitments will generally be enforced only i f  they manifest to 
the promisee the promisor's assent to transfer alienable 
rights. 

The fact that there must be a consent to transfer n l i e ~ l ~ b l c  
rigltts suggests that the issue of contractual enforceability 
could potentially turn on one of two inquiries into the subject 
rnatter of the contract. First, are the rights that are allegedly 
being transferred to the promisee in fact held by the prom- 
isor? Second, are the rights that are the subject of a purported 
transfer agreement the k i d s  of rights that can be transferred? 
The second of these inquires involves the distinction between 
alienable and inalienable rights, a distinction that has been 
widely discussed in recent years.4o To characterize a right as 
inalienable is to claim that the consent of the right-holder is 
insufficient to extinguish the right or to transfer i t  to an- 

40 Much of the recent legal literature was stimulated by Calabresi & 
Melamed's seminal article, Property Rules, Liability Rules, and  In- 
alienability: One View of the Cathedral, 65 Ham. L.  Rev. 1089-1128 
(1 972). 

rig11 t is forfci t i l l ) l ~ ,  A s  OIIC  p l ~ i l o s o p l ~ ~ ~ ~ ~  110s I IO~L\LI  , ' / / , I  1 
crson who has forlritcd ,I r-i);ht has lost thc I-isht hec. ius~~ 

of somc ofiencc or wro~~~;do i t i~ . ' " "  
13lscwhere 1 linvc discussc~l iout. rc .~so~is  \vh\l ronsc>nt 

4 
might be insutficicn t to c x t i n g ~ ~ i s l ~  or tsansfrr cert.iin rig11 ts:" 
In this essay I shall confine iny discussic>n to 'I rc~lSOJl t o r  
inalienability that is peculiar to a scgimc of propertv rights: 

* ~ i i i l i ~ ~ I ~  tl-iat, ivit11it1 S L I C ~ I  A s ~ l i r i i i ~ ,  c~.rt;\in 01 t/lt\<c ~*i!;lits 
5 

Iitcrally cannut hc transfcrl-cd. i f  rishts '11-c ~ I I ~ O I - L - L ~ . I ~ ~ ~ ~  cl.rirns 
to control resources in t l ~ c  worlil , ~ n d  coil tl-.icts .>stx cn force- 
able imnsfcrs of thcsc rights, t l~cn ,  y11c.11 c u i ~ t ~ . c ~ n t  ~ ( I L I ~ \  , 
cannot in fact be transferred, a right to contrcd tho rcso~~rc'  
also cannot L3c transfcrrcd. 
- 

Suppose that A conse~~ tcd  to transicr p,~sti,~l or zornplctc 
control of his body to ij. Abscnt sonic p l~~~s io lo~ ic , i l  c-li,lr~gc 
in A (caused, pcrhaps, hy  volur~tarilv .1nc1 kno\\.ingly in- 
gesting some special drug or unclergoing ~ ~ s ) ~ c h ~ ~ - i . ; i ~ r g e ~ - y ) ' "  
there is no way for such a comn~itmci~t  to he c~rr icd o r ~ t .  
True, A could confor~n his conduct to  tile orders of 0 ,  but, 
his agreement notwithstanding, he ~ v o u l d  still retain control 
over his actions arid would ~villfully have to act so as to 
conforrn his actions to B's orders. Because A cannot in fact 
transfer the control of his bmiy to B, despite the alleged 

41 See McConnell, The Nature and  Basis of Inalienable Rights, 3 Law a n d  
Phil. 43 (1984). 

42 Id., a t  28. See nlso J.  Feinberg, slrpw note 8, a t  240-42: and D. Meyers, 
Inalienable hghts: A Defense 13-15 (1985). 

43 See Barnett, Contract Remedies, s ~ i p r a  note 2, a t  186-94. 
44 Arthur Kuflik offers these examples to undercut this type ~f a rgunien t 

for inalienability. Sce Kuflik, s i i p n ~  note 8, a t  281 ("This suggests that  
the impropriety of a n  autonomy-abdicating agreement has  more to 
do with the impropriety of autonomy-abdication itself than  with somc 
general fact that  we have no right to make corn~nitments we k n o ~ v  
we will be unable to keepf'). But arguments  based on impropriety a n d  
one based on the impossibility of such agreements are not mutually 
exclusive. Kuflik's examples only show t h a t  this reason for ~nalicnabil-  
j ty is li~rrited to those cornmilmen ts to alienate the future control over 
one's person rshich are  not made possible h ~ .  mind-altering drugs, 
brainwashing techniclues, or psychosurgery. 





only i f '  sc~ch torcc can bc justificil. Suc-ti t'orcc inay bc ji~sti(icci 
ii A co~iscntcd or appctireci to coiisclit (and did not c l i a n ~ e  
his mind) - for cuilrnplc, ii A a n d  R wcrc prize fighters or 
s tunt  incn, or i f  A was a masochist. The crucial question, 
howcvcr, is not whether A's consent to the usc of forcc by 
I< justifies 11's actions, but whrtticr 11's prior consoit can lirnit 
his right to withliolcl consent in the future ivhcn tic has CI 

clianfic of hcil st. 
Sc11-7pose that, after pr~~llisirig to pcr for~~i  sc r~~ices  a n d  

gran tills to I3 the "right" to usc i ~ ) r c ~  to compcxl pt'~.formancc, 
A thinks bcttcr of i t  and revokes his consent. When M (or a 
court) attempts lo c~iforcc U's comm,inds, inay A ri!;htfully 
rcsist? l 'hc argunicnt that U m'iy rigl~tfully ~ s c  force against 
A c~i l i~i ls  that A no longer 1ias il riglit to resist B because, by 
his .~grecmcnt, A consented t o  tr.~nstcr this right to B. This 
is so bccausc, had /I rctaincd his right to resist I3, then A 
would be acting bmtJ~ r - i t iu l ly  and  \ v r o ~ i u l l y  should he 

/ 

rcsist N at~cl 5 1 - I C ~  a co~iflict of r i~ l i t s  is L~a r r~d  by thc com- - 
possibility fcaturc of an cntitlcmen ts theory:'* That is, there 
wollld be a conflict between A's right to resist and R's riglit 
to use force against A and the requircmcnt of compossibility 
requires i t  be possible for all valid rights to bc exercised 
simul taneously . -1 5-t9. 7 

Yet A's agreement notwithstanding, A retains h 
to resist B. Just as A cannot alienate his right to th 
control of his person because his ability to control 1iis person 
cannot literally be transferred, A cannot have transferred or 
lost his right to resist when he retains his ability to resist. 49 &J &. 

48 For a discussion of the role of in property rights theory, 
see R. Nozick, sciyri7 note 3, The 
Cornpossible Rights. 74 J. Bamett, slrprn note 6, 
at 58. 

49 True, as above, A can voluntarily submit to procedures which would 
eliminate his ability to resist (although it is very hard to imagine the 
value to a master of a slave who had lost the power to physically 
resist violence). The harder question would then be, in the unlikely 
event that A's ability to resist had been alienated, could others right- 
fully go  to A's defense? This issue would perhaps be best governed 
by principles of guardianship. Scc Kutlik, sriym note 8, at 275; Barnett, 

I'h~.rclorc, i f  11 may slill rightfully rclsist li, t11e11 l( cannot 
hnvc .icilui~-cd tlic ri);tit to use lore-c ,>g.linst /\, si11c-c such . I  

sight would also irl~pose on /\ ;I ~ontr~lriictory duty lo  rctr.iin 
f r o t ~ ~  rcsis ting. 

to U ,  A loscs liis right to rcsist 11's use ancl enjoyment of thcsc~ 
rcsourccs notwithstanding the bcl  that ii rct,iins Iiis ability 
to I-csist U's use. But will) sucii an agreemcnt A tr.,insfcrs to 
11 tho "right to use a n d  enjoy the cstcr-n,ll resoiirccs" a n d  i t  
i-11 t tl~,,r I - ~ I I ~ C I - S  A's suhscquc.n t rrsist.lncc \ ~ ~ r ~ , i ~ f i f u l .  A 

f-3 / \  Ioscs liis ~-iglit to rcsisl !j's use arid cn joyn~en t  of t l ~ c  IY-  

f / f i p ~ ~ ~ r c c  i11 O L I C S ~ ~ O I ~ ,  not bccausc lie tr.lnsl'c;-r-cd his r i ~ h t  to 
- - 8  \iJf r-csist, L ~ L I ~  hccausc S C I C ~ I ~ =  . .  _ d r l  intcrfcrc kvith il's 

I-ight to control the I-csourcc. In sum,  i t  is A ' s  consent to 
~ransicr an alicnal~lc right iha  t rcnciers any s u h s ~ ~ q ~ ~ c n  t rc- 

I 

i 
sist,lncc by hini MJI-ongful, not his cnnst)nt ti) transfer his right 
to resist. Ancl these is no  Grri? to 13%isfcl.ring the right to 

j desk* ( c~~ritrol the rcsourw to 11 bccausct O, n o  lcss th(1n i\, is ~ci[)c2hl~' 
of csercising such a right. 

{ 

! \Ye can now see why an agreement to transfer A'S "right 
1. to resist U's usc of forcc" to 13 fails. First, such a rights t~-anslcs 

purports to transfer a right to resist when  i t  is qu i t c  irnpos- 
sible for B to exercise A's abilitv to resist; and second, there 
is no other alienable right to control resources being legiti- 
ma tely transferred h a t  would render A's subsequent reiis- 
tarice i\rrongful. The only other rights transfer that would 
render A's resistance wrongful would be the transfer of A's 

if right to control his body and this right, for reasons discussed 
X 

above, is inalienable. And if A retains his right to resist B, 
then, notwithstanding any agreement between A and B, the i requirenient of compossibility mandates that B may not right- 
fully use force against A. Although this analysis may seem .I suspiciously complicated, its conclusion should not be sur- 
prising, for a "right to resist the force used by anotherr' is 

1 

4 simply a specialized instance of the right to control one's 
f person - a right that cannot be alienated. 

srcpm note 6, a t  69 (briefly discussing thc  concept of guardianship in 
a Liberty Approach). 



'1'11~ irnplicati(~ns of this an<ilysis may appear far-rcacl~ing.~'  
Thc enforceability of all cornniitrnt.nts to pcrforrn pcrsonnl 
scrviccs in the future appears to have been undercut. When 
d pro~nisvr who has promiscd to pcrforrn scrviccs in the 
futurc refuses to perform, bccausc no right to performance 
has been transferred to the promisce by the promise, no right 
of the promisee is violated by But, a s  will 
be considered below, the actm ! to limit the remedy 
scrvlce commitrncnts to moncy damages. I 

Anthony Kronmnn has  argued that lcga1 prohibitions of 
slavery, though permissible, are "paternalist."" But, al- 1 
though arguments for inalienable rights may be paternalist, I 
this nccd not be so. Surely the account just providcd is not 
paternalist. No one may rightfully interfere in the consensual , 

sacrificial conduct of a competent adult - as a parent may i 
interfere with a child - simply because the intermeddler I 

thinks he knows what is best for the individual making the 
sacrifice. Rather, when a right is viewed as inalienable, the ( 

law should not specifically enforce an  agreement to transfer 
such a right when the original rights-holder thinks better 
of it. 

Inalienable rights define a category of decisions about 

I 
I 

which competent adults may rightfully override their own 
previously expressed preferences. Where ex an te consent and ? 

ex post consent are the same, there would be no breach of 
contract. Restrictions on alienab 
concerning w@ch of two&oIIsi 
by the same p a r q d e t e r r n i s  the rights of 

50 Note, however, that the analysis just presented neither stems from 
nor supports a view that the only rights we have are those which we 
are able to assert - that "might makes right." The analysis of inalien- 
ability in the text claims only to describe a feature of those rights 
which we (arguably) have: some of these rights may be alienated or 
transferred, others of them may not be alienated because they cannot 
be. What rights we have and how we come to have them is another 
story requiring additional analysis. See Barnett, sriprcl note 6.  I thank 
Emilio Pacheco for bringing this issue to my attention. 

51 See Kronman, supra note 13, at 774-76. 

a n  i ~ g r ~ ~ m t ~ ~ ~ t .  With nlicnable I-igh &on:tld transfers 
rights to control rcsourccs nnc binds t l ~ c  tr.~r~sicl-or (.x post; 
with inalier~ablc rights, n r.ig,ht to control rcsour.ccs is ncvcr 
transfcrrcd hy consent, so r P r  I I ( J S ~  consent ta kcs precedence 
over ex n r l k  consent. In slim, thc most snlicr~t chnrnctcristic 
of inalienable rights may bc that, whilc a r-ights-hoiilcr mcly 
e.wr~.ise her inalicnable rights lor thc ber~cfit (11 othcrs, n 
rights-holdcr may never surrender thc privilege of changing 
her mind about whether to exercise such rights or 

According to the analysis prcsentcd hcrC, ~vhich rights arc 
alienable and wliicl~ arc not? l'hc alicnahilitp of rigl~ts ~ v h o l l v  
or partially to control the future rise of one's person 1-125 been 
callcd into question. The trLlnster of cvcn limitrcl rights of 
bodily con tsol is barred in principle by the litcr-a1 irn?x~ssibility 
of transferring contr31 over one's person. On thc other hand ,  
because i t  is possible to transfer control of external rcsourccs, 
consent to transfer a r i ~ h t  to control such rcsourccs docs not 
pose thc same difficulties as consent to transfer the right to 
control one's person. Except in the most rare and ~s t re rne  of 
circunistances, I-ights to external resoilrces are nlicnable.'" 

A consent theory of contract permits us to distinguish be- 
tween the subjcct of a contract - that is, the particular rights 

52 Cf. J.S. Mill, On Liberty 125 (Lib. of Lib. Arts ed. ,  1956) ("thcre are 
perhaps no contracts or engagements, except those that relate to 
money or money's worth, of which one can venture to say that there 
ought to be no liberty whatsoever of retraction"). Extreme situations 
warranting different treatment can always be hypothesized. For ex- 
ample, rn- a ;~ilQtl;lP fnrcibly compelled to complete a journey he 
has contracted to fly and be p e v e n t e a r n  pzachuhng out of a 
plane? The endangerment involved in the example, howeyer, i n h o  bl/# 
duces a to~tious eLement. The better analogy would be to ask  whether 
a pilot who safely lands a plane short of completing a designated route 
can be compelled to finish the trip. 
Other reasons for inalienability of otherwise alienable external prop- 
erty have been suggested, but space constraints prevent me from 
considering them here. See, e.g., Rose-Ackerman, Inalienability and 
the Theory of Property hghts ,  85 Colurn L. Rev. 931 (1985); Epstein, 
Why Restrain Alienation? 85 Colurn. L.  Rev. 970, 973-90 (1985). 



being tr,lns(c.rrcd from onc p.11-ty to the othcr - and thc oi~j(*c.l 
(or objcctivc or purpose) of .I contsoct - that is, what the 
p,irtics arc trying to accomplish by transferring the rights 
that arc thc srtbject of the contr.~cl. Fc)r reasons j ~ ~ s t  discussed, 
only alicnnblc rights may bc tlic s~thjcct of on enforceable 
rights-transfer agrcemcn t.  In this srction, the problenis trn- 
ditionally associated with specifically enforcing contracts for 
pcrso~~nl  services will be shown to stem from the fact that 
inalicnablc. rig11ts may imprcjperlp bc construed as the sub- 
jc.rt, rathcl- than the ohjcct, of such co~itracts. In contrast, thc 
spvcilic perfor-m,incc of con ts'~cts lor corporatc s c r \ ~ i c ~ s  gives 
rise to no such problcrn.5' 

t 

1.  Corltmcfs /or (~.~ter-rri~l 1 ~ ~ ~ ~ 1 1 1 , ~ ~ ~ s . .  'T'he first kind of contract 
ii~volvcs consent to transier rights t c ~  possess, control, and 
use identifiable external resources, whether land or goods. 
Because rights to extcrnal reso~lrces art. presump lively alicn- 
ablc, such rights rnay he made the s~lbject of an enforceable 
sights transfer. 

If A contracts to "sell" a piece of land or some good like 
I 

n car to B ,  most people would expect that when the contract 
I 

is executed B has a right to the specified iand or car. There- 
fore, when this is the normal expectation and intention, the 
normal or presumptive remedy for breach of contract in such 
a case should be that B's newly acquired rights to the land 
or car are respected - he gets the land or car if he still desires 
to receive it.5"f not, he may elect to receive money dam- 

54 This essay does not exhaust the subject of inalienable rights, nor that 
of the proper choice of contract remedies. Contracts to provide ern- 
ploymcnt, for example, do not easily fit into any of the three categories 
of contracts discussed in this essay. Determining whether such a con- 
tract may permissibly be specifically enforced might turn out to require 
a more extended discussion of inalienable rights. 

55 This category corresponds to the category of contracts to give (do?rtrer) 
in French law. See text accompanying srcprrl note 46. Consistent with 
the analysis in the text, French law grants specific performance as a 
matter of right. See B. Nicholas, srtyra note 46, a t  21 1; Treitel, silpra 

note 46, at 13. 

' ~ ~ c s . " '  The romnlon  l.i\u appC1rcn tly onit\ ~r-.in tcci 11 cornp.1- 
~..iL>lr ~-il;ht ot rcplt'vin to hi~ycrs ot fioods, lwt, ~nti~~.i~sIin):l\., 
t l~is  rib;lit a p p ~ l . ~ " ~ "  h . 1 ~ ~ '  LX'UI concc'i\lcii 0 1  .rs '11-isin): ! is om 

property la\v, not con tract i ~ w  ."' A c o ~ ~ s c n t  t l i ~ . c ~ t - ~ ~  ot con  t r , ~ ~ - t  
says that sue-ti an ajirccmcnt ~ ~ o u l d  ~ r d i r ~ ~ ~ r i l y  he C I ~ ~ O I - C ~ ~ .  

Of course, /I ‘inti U nccd not ngrw to 11-.insl't.~- the. rigl~t to 
tlic land or ccIr itself. 'l'hcy might instc.1~1 irnclii~ie CIII  ~ . Y ~ ~ I - ~ S S  

provision in tlicir original contract t I i c l t  rvoulil rchitt thv nor- 
mal meaning of such  contracts ,ind limit rcc~\~c . r \~  101- h~.c.l~.h 
to moncy damages. o/ j i l *c- t  of si1~11 (-011 t r'1~-t ' to 

ditional translcr oi a right to cornp~ns .~ t io~i  for n o n p C ~ - i o ~ . - '  
mancc rathcr than thc riglit to thc rcsoureic itsvli. 

hl-eachcs a cornnii t mcnl to proviclc pcrso~i.il sc~-\.iics by re- 
fusing to perfor111 a s  ajirecd? Can ,) comi~i i tn~c~i t  h v  A to !.? 
tli,it /I \vill do  sometl~ing (or sch-din from iloiilg somcthiiiq) 
ior Z3 constitute a valid contract? I f  the 1-ist7t to [lie ~ L I ~ L I S C  

co11trol of one's pcrson is inalienable, the11 the pel-5011- 

a1 services in q~cestion canriot hc t 1 - 1 ~  subject of a valiil 
rig11 ts-transfer agrcemcn t. Therefore, ii ,I p- to provide 
personal services is only a corntnitment to exercise at) inalien- 
able right, then i t  is unenforceable. By breaching his promise 
to B, A may co~nmit a morally bad act. He has not, however, 
committed a legally cognizable wrong. 

56 Sce Dawson, Specitic Performance in France and Germany, 57 Mic1-1. 
L. Rev. 532 (1959). It is arguable that, in some cases, sellers rn~ght  bc 
permitted to show why buyers should not get the thing contracted 
for. For example, i f  a fungible replacement good is easily available to 
the buyer on the market, but performance would be an cxtremc hard- 
ship on the seller, then where the contract is silent on the form of 
relief, the seller might be liable only for money damages. Where tiiesc 
circumstances can be shown to exist, and in the absence of an express 

J I clausc, it may no longer be safe to presume that sellers rvould have 
consented to specific relief. In contrast ivith the traditional rule, ho.rv- 
ever, the burden of proof is placed on the appropnate party: the p'lrty 
in breach. For arguments against this defense scc Schwartz, s1ipr.u note 
39, at 289 n. 

57 Scc F. Kcssler & G. Gilrnore, Contracts: Cases and M a t e r ~ ~ l s  1000 (2d 
ed. 1970). 



A I t ~ ~ r ~ ~ a ~ i v c I y ~  a contract "to proviilc pcrsonc~l sc.rviccs" 
might c~ccurately bc constl.uCd '1s '1 conl~ni t i~~ont  to transfcr 

a i a ~ l l l ~ ; e s  (or other al ic~~ablc re- alici~nhlc rights 
sourcrs) on the condition tI1,1t spcciiicd r~crsot~al scrvices are 
not pc~-fort~lcd as c .  S ~ t c l ~  an a~ recmen t  would not 
purport to transfer- the inalicn.lblc l - i ~ l ~ t  to a person's services. 
Rather. such a n  ajirccmen t rvuul J (ct~ncii tionally) transfer 
alicn;lblc rights to the money thdt \ Y O L I I ~  satisfy the judg- 
ment; i t  \v011ld he c~iforccaL~lc in t11v c.vcnt that thc condition 
was ~ ~ i t i s l i ~ c i  - that is, in t11c o\'cl~t that scr-vices wcsc not 
pcrfosrnci~ '1s ajirced. In esscncc, thc ,lctu;ll comrnitmcnt in 
a n  eniorccnblc ajirccmcnt to pro\~idc pcrsonal services woulcl 
he: "1'11 do X for you and. i t  1 fail to pcrfor~n, you will have 
thc right 1 ~ 7  money d r ln~agc~  iro~n inc." 

Whilc Lhc r~h~c~c t  or ~ I I S ~ O S ~  of 5 ~ 1 ~ 1 1  a contract for persol~al 
services wi>ulcl be to assure that onc p;lrty will exercise his 
inal~cn;~hlc rigl~ts in a certain wa!. somc time in the futurc, 
the actua[ sl{bjcct of s i~ch  a ctcs 

aliellahle right to the money 4verv obligation to do or not 
to LIO ( ~ L P  fiiire o ~ ,  lily ire ;Ins f i ~  I-e) rcsol\.es itself into 
in the case of non-performan e by the de r."'"Thus, i f  A 
consents to a legally binding commitment to personally paint 
B's picture, then no matter ~ v h a t  the contract specifies, B's 
only right is to money damages (specific enforcement of the 
transfer of the money)59 - even i f  A's performance is unique 
or monetary damages are inadequate for some other reason. 
When construed in this manner, enforcing contracts for per- 
sonal services would not constitute an  exception to a pre- 
sumption in favor of specific performance for the breach of 
any contract. In the event of a failure to perform a personal 
services contract, the conditional transfer of the right to the 

58 French Civil Code, art. 1142, as i t  appears in 0. Nicholas, sriyru note 
46, a t  210. 

59 What the contract specifies might influence which rrieasrirc of money 
damages is used. For an explanation of the various possible measures 
of contract damages, see Cooter & Eisenbcrg, Damages for Breach of 
Contract, 73 Cal. L. Rev. 1432 (1985); Fuller & Perdue, The Reliance 
Interest in Contract Damages, 46 Yale L.J.  52 (1936). 

J morlcy is thr suhjcct of the contract ,~nd  i t  is Illis ,~litxn.il~lc 
right that is specifically cnforcrd. 

Limiti~lg the proper suhjcct o f c c ~ t ~ t r ~ ~ c t  tor pcrsoncll sc1-\7ic~ls 
to nloncy damages (which will bc spt~ifically c .n ior~-~d)  pro- 
ducts lcgal results which arc entirely conson,~n t with thc 
cornitJon lclru's traditional r - r l ~ ~ c t ~ ~ n c ~ ~  to grant sp t~c i f i~  rc.licf 
for hreach of personal scrvices contr,l~-ts. A consent th~losy 
of contract a n ~ l  a proper distinction I - ~ ~ I v ~ c I ~  nIi~~i~,ihlc , I I JL~  
inalicnahlc rights hot11 cspl.~ins a n d  justifies rvh,l t norv ,lp- 

pc.11.s to he an rill Ilor "public policy" t>sicp tion. 

3.  Co,rtrnitslirr cor - / s rn i l (* .~~1-7)1( .~~~.  At iisst L~lush, i t  rn'ly nppr.lr 
that i f  Firm 11 legally commits itself to pro\7iclc corpcj~-ate 
services involving individual labor to n consumer or another 
firm, such a contract s11t)uld bc jio\~cr-ned by t h c  s'lrnc I-ulc 
that applies to contracts for personal scrviccs. 'Thcrc is, how- 
ever, an important diffcrvnrc. I f  Firm i\ t7rc.nchc.s its contracl 
to providc scl-vices, i t  nccd not be the case - and, in tact, i t  
is quite unlikely - that the reason for thc breach is the u n -  
willingness of the employees of thc tirnl who ~1t-c person,~lly 
to provide the services to perform. Rather, whc3 t has likely 
happened is that, for one reason or another, the owners or 
managers of Firm A have found i t  inexpedient to honor t l~cir 
commitment. They might, for example, have foiind a inore 
profitable opportunity elsewhere, or something may have 
occurred to make performance more costly to them than they 
had anticipated. 

If the undesirability of performance to the owners or rnan- 
agement of a firm, not the reluctance of the workers sup- 
plying their labor, accounts for the decision to breach, a court 
may still be faced with practical problems of administering 
a decree of specific performance. It will not, however, con- 
front the issue of involuntary servitude that plagues the spe- 
cific performance of personal services contracts. True, as with 
personal service contracts, the services of the employees can- 
not be the subject of a valid contract because such set-vices 
consist of the employees' exercise of their inalienable rights. 
And if an employee breaches his contract to perform services 



for thc lirm, he would only ht.1 li.ll)lc to the fir111 for inolicy 
~4an1,igcs. Unlike contracts for pcrson.11 services, howevcr, 
the sithjcct of a valid contract for corporate sprviccs need inot 
hc limited to the payment of money damages for failure to 
pwforiin a s a g r e e d  Thc following svrics of cxnmplcs illus- 
trates that alnotlier morally permissible construction exists as 
well. 

First, suppose that A wishcs to havc his house painted 
a n d  is unahlc or unwilling to paint i t  hirnsclf. A can contract 
with individual L3 tliat B will p i n t  tllc Iinusc - tliat is, Lj 

commits hcrsclf t o  compcns,itc A i f  she tails to p.nint the 
house. I f  13 breaches this contrcirt to PI-ovidcb t7crsonal scr- 
vices, shc is linblc only for money darn.ljit's. Suppose, in- 4 

stcad, th ,~ t A decides to buy Firm C, which is a housc painting 
c o m p a ~ ~ y .  A s  thc ownrr of Firm C, i\ may t11c~11 or~lcr  its 
painters to paint his house. ( I f  any painter refuses to do so, 
then that paintcr may lnavc breaclncd wlia tever ernplopr~len t I 

contract shc 1ias with Fir111 C r711d, i f  so, slit is IiaL~Ic to tile i 
firm tor money damages.) This may mean that Firm C might 
have to p'lss up  the opportunitv to contr,lct with D to paint 
D's house. As the new owner of the company, the right to I 3 

make this decision now belongs to A .  i 
Now, suppose A thinks that i t  is both too much trouble ir 

and too expensive to buy a painting company merely because 
he wishes to have his house painted. The only right of own- 
ership that A really wants is the right to order the employees :! 1 

of Firm C to paint his house. To secure this and only this ! 

right, instead of buying Firm C, A contracts with it to paint 
his house. The principal difference between the two trans- 
actions is that a direct purchase of Firm C g v e s  A many more 
rights (and risks) in addition to the right to direct the firm's 
painters to paint his house - rights which he neither desires 
nor can afford to purchase. A contract for corporate services, 
on the other hand, may transfer only the narrow right to 
direct the employees to paint his house, which A desires, 
and nothing more. A court order that Firm C's employees 
paint B's house is no different from A issuing this order as 
the owner of the firm. While one person cannot own another 
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pc~rsc~i,  ~ ~ I - S O I I  can ow11 asli;lrc ot .I firm. I'his stlj;gc>sts 
t17.11 whrrc A co~~trocts  :(I buy c o ~ - p o r , ~ t ~  sc.~.viccs iron1 IYirrn 
C, ,\ might havc i~ccluir~cl (1 (vc)~.y limiti\cl) kind ot' ownership 
rig11 t to t lic resou rces of tlriy /it.r,r. 

Whcthcr A has  in fact acquired such  a right depends cn- 
tircly on the construction fiivcn thcl tcr-rns of thC contl..lct. 
Thc agrcemcnt might have given A only a sight to rnoncy 
damages for breach; or i t  might illstcad 11avc spccificd that 
A gels thc same right t o  Ilavc Fi1.m C's cmployc~c:: dirci-tcd 
to paint his l i o ~ ~ s c  that hr  would h.~\lc. i ~ ~ q ~ l i r c ~ i l  by i7~1ying 
thc companv and brcorning i t? ;  owncr. No  rnattcr ~vhicli fol-111 

rclicf t l i i 3  particbs ngrcr to, howev~~r., t1ic.1-e is n o  mor.ll 
problcm of the sort that exists ivith prciticallv t3niorcing 
pcrso~~al  scrviccs con tracts. 

Suppose, now, that the contract is silent on thc issuc and 
thtbre exists no trade custom g~n'erning this issue."" ,411 im- 
p x t m ~ t  rcason exists for favoring specific pcrforrn;lnce of a 
con tract tor corporC~ tc scrviccs, pro\ridcd tha t the victim of 
the breach is an individual (as opposed to another firm). 
Purchasers who are legally unsophisticated - tliat is, unfa-  
milia~. with the legal background I-ulcs governir~g the cllc7icc 
of remedy - most likely assume when they co~~t rac t  for per- 
formance from a firm that, because performance is what they 
bargained for, performa~~ce is what they get i f  there is a 
breach. If the legal background rule governing the choice of 
remedies awarded only money damages, then such persons 
- who are by assumption ignorant of this legal background 
- would be most unlikely to insist on an express clause to 
the contrary. Their silence would not, then, reliably indicate 
assent to the terns  provided by the legal background mle. 
By interpreting this silence as assent, courts in such cases 

60 Determining the appropriate gap-filling technique in a consent theory 
when the parties are silent on an issue merits further consideration. 
The analysis of this issue that follows in the text should bc considered 
as ter.ltatively offered. For an insightful exploration of this important 
problem from a "bargaining theory" perspective, sec the following 
essay in this book. See also Ayres & Gertner, Filling Gaps in Incorn- 
plete Contracts: An Economic Theory of Default Rules, 99 Yale L.J. 
87 (1 989). 






