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Introduction: Implementing the 
Ninth Amendment * 

Randy E. Banzett 

On thc first day of his Suprcmc Court confirmation tcstimony, 
Robert Bork described tcaching a constitutional theory seminar at Ynlc 
Law School in which hc tricd to justify what he c-illcd "a gcncral right of 
freedom"' from thc various provisions of thc Conslitution. I-Ic rccallcd 
that Alexander Bickel, with whom hc taught thc coursc, "fought me 
every stcp of the way; said i t  was not possible. At the end of six or scven 
ycars, I dccidcd hc was right."2 

Thc ncxt day, Bork testified: 

I d o  not think you can usc the Ninth Amendment  unless you know 
something of what i t  means. For example, if you had an  amendment  
that says "Congress shall make no" and then there is an  ink blot and 
you cannot read the rest of  it and that is thc  only w p y  you have, I d o  
not think thc w u r t  can make up  what might be under the ink blot if 
you cannot read it.' 

In taking these two positions, formcr Judge Bork was, unfortu- 
nately, well within the mainstrcam of constitutional thought. For two 
hundred years the Supreme Court of the United Statcs has never scri- 
ously considercd a gcneral constitutional right to libcrty; at thc same timc 
it has, with few exccptions, treatcd thc ninth amendrncnt as though i t  
were an ink blot. I suggcst that the failurc to find a "gcncral right of frcc- 

'Portions of this lnlroduclion are adopted with revisions from Randy E. Barnett, 
Foreword: Unenrrrnerated Comrirurional Rigim and [he Rule o / D l ~ .  14 Haw. J. L & Pub. 
Pol'y 615 (1991); Randy E Barnett, A Ninh An~endmenr /or Todayi Consrirurion, 26 
Valparaiso L Rcv. 419 (1991). 

'Nomination of Robert H. h r k  to be Associalc Justicc of Ihc Supremc Court of thc 
Unitcd Stales: Hearing Before the Senate Comm. on the Judiciary 117 (1989) (tcstimony 
of Robert Bork) [hereinafter Nomination Hcarings] trcprinlcd in appendix B of this 
volurnc). 

21d. 
' Id .  at 249. 



dom" in the Constitution is connected to a general inability to undcr- 
stand the ninth amendment's declaration that: 'The enumeration in the 
Constitution, of certain rights, shall not be construed to deny or dispar- 
age others retained by the peop~e."~ 

In this Introduction, I explain how the ninth amendment's protec- 
tion of unenumerated rights "retained by the people" can be implem- 
cntcd in a practical fashion that is consistent with the views of itsauthor, 
Jamcs Madison. Although additional work needs to be done on this 
proposal, enough support for it currently exists to render it attractive to 
thosc who value constitutionally limited government. I then respond to a 
numbcr of ninth amendment skeptics who have sharply criticized the 
idca of implementing the ninth amendment. Any understanding of how 
thc ninth amendment can work harmoniously with the rest of the Consti- 
tution, however, requires a brief examination of the origins of this 
intriguing and pregnant passage. 

I. The Origins of the Ninth ~ m e n d m e n t ~  
The origins of the ninth amendment can be traced to the debate 

I 

surrounding the ratification of the Constitution. The Antifederalists, 
who opposed ratification, concentrated much of their attack on the 
absence of a bill of rights. Although many Antifederalists were probably 
more concerned with defeating the Constitution than with obtaining a 

I 

bill of rights, they repeatedly pressed this charge because it struck a 
responsive cord with the people. The Federalists who supported ratifica- 
tion, such as Alexander Hamilton and James Wilson, gave two answers to 
this complaint. 

First, they said that a bill of rights was unnecessary. Because the 
lcderal governmcnt was one of enumerated and limited powers, i t  would 
have no power to violate the rights of the people. "Why, for instance," 
asked Hamilton, "should it be said that the liberty of the press shall not be 
restrained when no power is given by which restrictions may be 
imposed?"6 Second, they argued that a bill of rights would be dangerous. 
Enumeratingany rightsmight suggest to later interpreters of the Consti- 
tution that the rights not specified had been surrendered. An enumera- 

4U.S. Const. amend. IX. 
sWritings dealing extensively with the origins of the ninth amendment are includcd 

in Volume 1. 
%e Federalist No. 84, at 631 (Alexander Hamilton) (John Hamilton ed., 1873). 

tion of rights could thcrcby lcad to an unwarrantcd cspansion of fcdcral 
powcr and a corresponding erosion of individual rights. 

Ncither argumcnt against a bill of rights a r r icd  thc day. Antifcdcr- 
alists responded tcllingly by turning thcsc Fcdcralist argumcnts against 
thc Constitution itself. They notcd that thc Constitution alrcady cnu- 
merated some of the rights of the pcoplc-such as the protections 
against cxpost facto laws and billsofattaindcr in Articlc I ,  Scction 9, and 
thc right to a jury trial in criminal cascs in Articlc 111, Scction 2. If an 
incomplete enumeration was dangcrous, as the Fcdcralists had so strcn- 
uously argued, thcn thc scvercly incomplctc list of rights alrcady in thc 
Constitution was dangcrous indccd. No lurthcr harm could bc donc by 
cx-panding thc list. 

Whcn it b eamc  clcar that thc Constitution was hcadcd for dcfcat, 
thc Federalists turncd thc political tidc by promising to support a bill of 
rights aftcr ratification. Scvcral stalc convcntions nccompanicd thcir 
ratification of the Constitution with Icngthy lists of rights and othcr pro- 
visions they wantcd addcd at thc first opportunity. ny this mancuvcr, thc 
proponents of thc Constitution dcprivcd thc Antifcdcralistsofthcir prin- 
cipal argumcnt against ratification. 

Getting Congrcss actually to considcr a bill of rights, howcvcr, 
turned out to bc no easy fcat. Thc congressional record shows Rcprcscn- 
tative Jamcs Madison rcpcatcdly urging thc Housc to takc up thc mattcr 
only to be told by various congrcssmcn that cnacting thc first tax bill was 
far more important than cnacting a bill of rights. Evcntually, in  a lcngthy 
and rcvcaling spccch, Madison proposcd a scrics of amcndmcnts to thc 
Constitution. Hc cxplaincd that a bill of rights was nccdcd, not only to 
quict thc fcars and suspicions ofthosc who still doubtcd thc ncw Consti- 
tution and to inducc thosc statcs who had not rntificd tlic Constitution to 
do so, but also to bcttcr protcct thc liberties of the pcoplc. As Madison 
obscrvcd: 

If thcy arc incopratcd into tlic constitution. indcpcndcnt tribunals 
ofjusticc will considcr thcnisclvcs in a pcculiar nianncr tlic guardians 
of those rights; they will bc an  impcnctrablc bulwark against cvcry 
assumption ofpowcr in thc legislative or excculivc; lhcy will naturally 
bc led to resist cvcry encroachmcnl u p n  rights cxprcssly stipulatcd 
for in the constitution by thc declaration of rights7 

71 Annals of Cong. 457 (Joscph Galcs &William Scaton cds., 1834) (statcmcnt of 
Rcp. Madison). (Madison's spccch and his notcs arc rcprinlcd in volumc 1). 



In his specch, Madison took up the Federalist argument he himself had 
made during the ratification debates that any effort to enumerate rights 
would be dangerous: 

It has been objected also against a bill of rights, that, by enumer- 
ating particular exceptions to the grant of power, it would disparage 
those rights which were not placed in the enumeration; and it might 
follow, by implication, that those rights which were not singled out, 
were intcnded to be assigned into the hands of the General Govern- 
ment, and were consequently insecure. This is one of the most plausi- 
ble arguments I haveever heard urged against the admission of a bill of 
rights into thissystem; but, I conceive, that it may beguarded against. I 
have attempted it, asgentlemen may see by turning to the last clauseof 
the fourth resolution.' 

The passage Madison referred to was the precursor of the ninth amend- 
mcnt which read as follows: 

The exceptions here or elsewhere in the constitution, made in 
favor of particular rights, shall not be so construed as to diminish the 
just importance of other rights retained by the people, or as to enlarge 
the powers delegated by the constitution; but either as actual limita- 
tions of such powers, or as inserted merely for greater caution? 

Madison's proposals were referred to a Select Committee of the House 
which was created to consider what amendments to the Constitution 
might be appropriate. 

Although there is much that iscontroversialabout the ninth amend- 
mcnt, thc story of its enactment that I have just summarized is not. In 
light of this history, the original meaning of the ninth amendment is 
clear: When forming a government the people retained rights in addition 
to those listed in the Bill of Rights. But while the meaning of the ninth 
amendment may be clear, its implications for constitutional adjudication 
are not. Are the unenumerated rights judicially enforceable as the enu- 
merated rights have come to be? If so, what exactly are these rights? 

For most, the answer to the first of these questions hinges on our 
ability to answer the second. As Robert Bork observed: "Senator, if any- 
body shows me historical evidence about what they meant, I would be 
delighted to do it. I just do not know."1° Most would agree with Bork that, 
ifthe uncertainty surrounding their content can be resolved, unenumer- 

=Id. at 456. 

qld. at 452. 

'ONomination Hearings, supra note 1, at 249. 

ated rights should bc cnforceablc. Othenvisc, although thc Congress and 
the ExccutivecouId bc prcvcntcd from violating cnumcrated rights, both 
could violatc the uncnumeratcd rights with impunity. Surcly this would 
disparage, if not cntircly dcny, thc uncnumcratcd rights. 

Thcrc is little, if any, qucstion that thc rights retaincd by the pcoplc 
refer, at least in part, to what arc callcd "natural rights"ll-that is, thc 
rights pcoplc have indepcndent of those thcy are granted by a govcrn- 
men1 and by which the justice of governmental action is to be judged. 
Despite their many differcnces, the framcrs of the Constitution shared a 
common bclief that although thc pcople may dclcgate ccrlain powcrs to 
their agcnts in a government, they still rctain thcir natural rights. Whcn 
explaining to thc'House the nature of thc various rights in his proposal, 
Madison stated that, "[iln somc instanccs thcy spccify rights which arc 
retained when particular powers arc givcn up to bc cxerciscd by thc 
~ c ~ i s l a t u r e . " ~ ~  Madison's notes Tor this part of his speech read: 
"Contcnts of Bill of Rhts. . . .3. natural rights rctaincd as speach [sic]."13 

That thc term "rctaincd" rights referrcd to natural rights is furthcr 
rcinforccd by one provision of a rcccntlydiscovcrcd dralt of a bill of rights 
writtcn by Reprcscntativc Rogcr Shcrman, who scrved with Madison on 
thc House Select Committee that drafted thc Bill of Rights: 

Thc people have certain natr~rnlrigltls which are m/a i r~ed  by thcm whcn 
thcy enter intoSocicty,Such arc thc rightsofconscicncc in mattcrsof 
religion; of acquiring property, and of pursuing happiness S( Safcty; of 
Speaking, writing and publishing thcir Scntirncnts with dcccncy and 
frecdom; of peaceably assembling to consult thcir comnlon good, and 
of applying to Government by petition or rcmonstrancc for rcdrcss of 

''See Heymnn. Narural R i g h ~ ,  Posi~ivisnr and [he Ninrh Anlendnlenr: A Response ro 
M d f f e e ,  16 S. Ill. U. LJ. 327 (1992) (reprinted as chapter 17 of this volume); Mayer. 
The NaruralRigh~r Bask of fhe Ninfh Amendrnenr: A Rq(y  ro Professor M d f l e e .  16 S. Ill. 
U. LJ. 313 (1992)(reprinted as chapter 16 of this volume). See also ?Iamburger. Nahrral 
Rights and Positive Low: A Comment on Professor M d f f e e  i Paper, 16 S.  I l l .  U. LJ. 307, 
308 (1992) ("[Tlhe framen and ratifien frequently said that natural rights were among 
the rights retained."). 

121 Annals of  Cong., srcpra note 7, at 454 (emphasis added). 
"Madison's Notes for Amendments Speech. 1789 in The Rights Retained by tlie 

People: The History and Meaning of the Ninth Amendment 64 (Randy E. Barnett ed.. 
1989) [hereinafter R .  Barnett]. The next type of rights mentioned both in his speech as 
delivered and in his notes are 

positive rights, which may result from the nature of the compact. Ttial by jury 
cannot be considered as a natural right, but a right resulting from a social com- 
pact which regulates the action of the community, b u ~  is as essential to secure 
the liberty of the people as any one of the pre-erisrcnr rights of nature. 
1 Annals of Cong., supra note 7. at 454 (emphnsis added). 



grievances. Of these rights thercforc thcy Shall not be deprived by the 
Govcrnmcnt of the unitcd Statcs." 

This list, which was not intended to be exhaustive, includes some 
rights that were eventually enumerated in the Bill of Rights. Others, 
such as the rights to acquire property and pursue happiness and safcty, 
wcre left unenumerated. The ninth amendment establishes that because 
some powers had been delegated to government and some rights had 
bccn singled out, no one should conclude that the other unenumerated 
rctaincd rights werc, in Madison's words, "assigned into thc hands of the 
General Government, and were consequently insecure."15 

The problem with putting the ninth amendment into effect today is 
that many no longerappreciate the natural rights that the Constitution's 
framers took for granted. Yet if the framers had anticipated the modem 
philosophical skepticism about natural rights, they would never have 
settled for the few rights that were enumerated. Fortunately, there is a 
practical method of interpreting unenumerated rights that does not 
rcquire us to agree on a comprehensive list of unenumerated rights. To 
appreciate this method, however, we must first consider why it is irnpossi- 
blc to cnumerate all the rights retained by the people. 

11. Why the Rights Retained by the People Are Unenumerable 
To discern those unenumerated rights the framers had in mind, we 

might adopt what I have elsewhere called the "originalist method" of 
identifying unenumerated rights.16 As Robert Bork suggested, we might 
cxamine the written records of the period, including the numerous rights 
proposcd by the ratification conventions,17 and the theoretical writings 

I4Roger Sherman's Drab of the Bill of Righfs [hereinafter Sherman 's Draff], ill  R. 
Uarnett,supra note 13, at 351, app. A (emphasis added). Along the same lines. Madison 
had proposed to Congress that the followingbe added as a prefix to the Constitution. "The 
Government is instituted and ought to be exercised for the benefit of the people; which 
consists in theenjoyment of lifeand liberty.with the right of aquiringand using property, 
and ~enerally punuing and obtaining happinesand safety." 1 Annals of Cong..supra note 

16See Barnett, James Madison's Ninth Amendment, in R. Barnett, supra note 13, at 
35-37 [hereinafter Barnett,Madison's Ninth].This arlicle is a revisedvenion of Barnett, 
Reconceiving the Ninth Amendment, 74 Cornell L Rev. 1 (1988) [hereinafter Barnett, 
Reconceiving]. 

"Eight of  the state ratification conventions officially accompanied their ratification 
with scoresofamendmentsor revisions to the Constitution. Some of these wereeventually 
included in the Bill of Rights. O t h e n  were not. For these proposals see The Debates in 
Several State Conventions on the Adoption of the Federal Constitution 338 (Jonalhan 

of thc f r a m ~ r s . ' ~  No ink blot prcvcnts us from rcading thcsc materials. I 
havc alrcady mcntioncd thc right to acquirc propcrty as one that the 
framcrs unquestionably bclievcd to bc a natural and inalienable right 
which was rctaincd by thc pcoplc whcn forming a govcrnmcnt. Frecdom 
of conscience is anothcr. Although a list of rights dcvclopcd by using an 
originalist method of interprctation may bc vicwed as truncated-even 
from the framers' perspcctivc-a truncated list is bctter than none. 

The originalist method will hardly suffice, howcver. Thc  framers 
bclicved it  was dangcrous to cnumcratc any rights bcausc the rights of 
thc pcoplc arc boundlcss. As Jamcs Wilson, a natural-rights thcorist, 
explained, "there arc vcry fcw who understand thc wholc of these 
rights."19 None of thc classic political writcrs claim to provide "a com- 
plcte enumeration of rights appcrtaining to thc pcople as rncn and as 
citizens. . . . Enumcrate all the rights of rncn! I am sure, sirs, that no 
gentleman in the latc Convention would havc attcmptcd such a thing."20 
This is one reason why Wilson and othcrs thought any attempt to cnu- 
mcratc rights would bc dangcrous. As Justice Jamcs Ircdcll argued in the 
North Carolina constitutional ratifying convcntion: 

(111 would not only bc usclcss, but tlangcrous, [o cnunicra[c a n u m b  
of rights which arc not inlcndcd to be givcn up; becausc i t  would bc 
impiying, in  thc strongest manncr, that cvcry right not included in thc 
cxception might bc impaircd by govcrnmcnt without usurpation; and 
ir wortld be impossible lo  errrtr?iemre mery orre. Lct any  onc makc what 
collcclion or cnumcration of rights hc plcascs. I will inimcdialcly 
mention hwnty or thirty morc rights not contained in it.21 

It is important that wc undcrstand cxactly ~ h y  rights cannot cxhaustivcly 
be enumerated if we are to devisc a way of protccting thcsc rctaincd 
rights without specifically cnumcrating cach and cvcry one. 

Elliol cd.. 2d cd. 1836) [llcrcinaflcr J. Elliot] (reprinted as appcndix I3 in volunie 1). Sre 
also Lutz, TheStatesnndthe U.S. b'illofRi,qhts. I6 S. Ill. U .LJ .  25 1.254-256 (1992)(com- 
paring amendments p r o p x d  by state ratifying conventions wilh Madison's original pro- 
p s c d  amcndcmnls). 

lsSee e.g. Wilson, Of /he h'u/ural Righrs of Individuals, in 2 The Works of James 
Wilson 307 (J.D. Andrew cd., 1896). For a reccnt effort to cnunicralc the rights that 
the framers bclievcd to bc natural and inalienal~le, we Rosen. U'as the Flag B ~ m t i ~ l g  
Amendment Unconstitutional?. 100 Yale LJ .  1073. 1074-81 (1991). 

192 J. Elliot, supra note 17, at 454 (remarks of James Wilson). 
2OId. 

''4 J. Elliol.srrpra note 17, at436 (Jamcs Ircdcll, North Carolina Ratifying Conven- 
lion, October 28, 1787). Wilson echoed Ihc sentiment at the Pennsylvania Ratifying 
Convcnlion: 

I n  all sociclics thcrc arc many p w c n  and rights. which cannot bc parlicularly 
cnumcratcd. A bill of rightsannexed Ion constitution is an enunicration of thc 



8 Rmrrs RETAINED BY THE PEOPLE 

Rights are unenumerable because rights define a private domain 
within which persons have a right to do as they wish, provided their 
conduct does not encroach upon the rightful domains of others. As long 
as their actions remain within this rightful domain, other persons- 
including the government-should not interfere. Because people have a 
right to do whatever they please within theboundaries def ied  by natural 
rights, this means that the rights retained by the people are limited only by 
their imagination and could never be completely specified or enumerated. 
In sum, as Madison stated, "the pre-existent rights of nature" are "essen- 
tial to secure the liberty of the people."22 And because liberty is open- 
ended, so are our rights. 

This conception of rights is illustrated by a fascinating exchange that 
occurred during the debate in the House over the wording of what even- 
tually became the first amendment. At one juncture in the debate, 
RepresentativeTheodore Sedgwick criticized the House Select Commit- 
tee's inclusion of the right of assembly on the grounds that "it is a 
self-evident, unalienable right which the people possess; it is certainly a 
thing that never would be called into question; it is derogatory to the 
dignity of the House to descend to such minutiae. . . ."23 Representative 
Egbert Bcnson replied to Sedgwick that: 'The committee who framed 
this report proceeded on the principle that these rights belonged to the 
people; they conceived them to be inherent; and all that they meant to 
provide against was their being infringed by the ~ o v e r n m e n t . " ~ ~  
Sedgwick then responded that: 

if the wmmittek were governed by that general principle, they might 
have gone into very lengthy enumeration of rights; they might have 
dcclarcd that a man should have a right t o  wear his hat if h e  pleased; 
that he might get up  when he pleased, and go to bed when he thought 
proper. . . . 25 

Dowers reserved. If we attempt an enumeration, everylhing that is not enumer- 
gtcd is presumed to be @en: The consequence is, that an imperfect enumera- 
tion would throw all implied power into the scale of government; and the rights 
of the people would be rendered incomplete. 
2The Documentary History of the Ratification of the Constitution 388 (M. Jensen 

cd., 1976)(statement ofJames Wilson to thePennsylvania Ratifying Convention, Nov. 28, 
1787). 

221 Annals of Cong., supra note 7. at 454. 

231d. at 759 (statement of Rep. Sedgwick). 

141d. at 759 (statement of Rep. Benson). 

*Id. at 759-60 (statement of Rep. Sedgwick). 

Notice that Scdgwick was not denying that one had a right to wcar 
one's hat or go to bed when one plcased. To the contrary, he equated 
these inherent rights with the right ofassembly which he characterized as 
"self-evident" and "unalienab~e."~~ Indeed, Representative John Page's 
reply to Sedgwick made this explicit. "[L]et me observe to him," said 
Page: 

that such righb have bccn opposed, and a man has been obliged t o  pull 
off his hat whcn he appearcd bcforc thc face of authority; people havc 
also been prevented from assembling togcther on thcir lawful occa- 
sions, therefore it is well to guard against such strctchcs of authority, 
by inserting the privilege in thc declaration of r igh~s .~ '  

Sedgwick's point was that the Constitution should not be cluttered with a 
potentially endless list of tnfling rights that "would never be called in[to] 
q ~ e s t i o n " ~ ~ a n d  were not "intended to bc infringed."29 Sedgwick's argu- 
ment implicitly assumes that the "self-evident, unalienablc," and 
inherent liberty rights retained by the people arc unenumerablc because 
the human imagination is limitless. It includes the right to wcar a hat, to 
get up when one pleases and go to bed when one pleases, to scratch onc's 
nose when it itches (and even whcn i t  doesn't), and to take a sip of Diet 
Coke when one is thirsty. 

But this returns us to the most controversial aspect of the ninth 
amendment: How can such unenumerablc rights find legal protection 
without empowering judges simply to make up whatever rights may 
appeal to them? Raoul Bcrgcr, for one, has charged that any effort to 
protect the unenumeratcd rights referred to in the ninth amendment 
would provide "a bottomlcss well in which the judiciary can dip for the 
formation of undreamed of 'rights' in their limitless discretion. . . ."30 In 
response to my suggestion that the rights retained by thc people are lim- 
ited only by their imagination, he asks caustically, "[hlow does one effec- 
tuatean imaginary right?"31 The answer to this concern lies in something 

261 Annals of Cong., supro note 7, at 759 (statemcnl of Rep. Sedgwick). 

27~d .  at 760 (statement of Rep. Page). 

2dld. at 759 (statement of Rep. Sedgwick). 

291d. at 760 (statement of Rep. Sedgwick). 

30&rger. The Ninth Amendment. 66 Cornell L Rev. 1, 2 (1980) (reprinted in 
volume 1). 

31&rger. The Ninth Amendment: The Beckoning Mirage, 42 Rutgcrs L Rev. 95 1 
(1990) (reprinted as chapter 13 of this volume). Ofcoune, I do not conccdc that, bccause 
our rights protect liberties that are limited only by our imagination, this makes these rights 
"imaginary." Berger seems to think this play on words is a genuine argument. 



like the "general right to liberty" that Robert Bork once searched 
for-only it is more accurate to call it apresumprion of liberty. 

111. Implementing the Ninth Amendment 

A. The Presumption of Liberty 

Implementing the ninth amendment challenges us to protect unen- 
urncrated rights without determining a final list of such rights and with- 
out lending credence to illegitimate claims of right. This challenge has 
provcd too much for most judges and constitutional scholars. Even for 
those who have the will to implement the ninth amendment, there seems 
to be no practical way. But there is. 

As long as they do not violate the rights of others (as defined by the 
common law of property, contract and tort), persons can be presumed to 
be "immune" from interference by g o ~ e r n m e n t . ~ ~  Such a presumption 
mcans that citizens may challenge any government action that restricts 
thcirothcrwise rightful conduct, and the burden is on the government to 
show that its action is within its proper powers or scope. At the national 
levcl, the government would bear the burden of showing that its acts 
were both "necessary and proper" to accomplish an enumerated func- 
tion, rather than, as now, forcing the citizen to prove why it is he or she 
should be left alone. At the state level, the burden would fall upon state 
govcrnment to show that legislation infringing the liberty of its citizens 
was a necessary cxcrcise of its "police powerm-that is, the state's power 
to protect the rights of its citizens.33 

3Zln response to this suggestion, Raoul Berger charges that, "Barnett would embark 
the courts on a calculus of morals; before aniving at 'rights' against the government, the 
courts would first have tosettle the 'respective jurisdictional spheres."' Berger,supra note 
31, at 977. [lutcourts have been performing precisely this function, however imperfectly, 
for cenluries in developing the common law of property, contract, tort and other bodies 
of doctrine which distinguish rightful from wrongful conduct. That which exists is surely 
possible. As Lkrger concedes, because the defamation limitation on free speech ''was an 
'ancient common law principle,'. . . therefore i t  wasnot anunidentified right."Id. at 978. 

A moreserious diflicultyarises when legislatures parlicipate in theevolution of these 
conmon law righlsas they have, for example, in the law of contract with the promulgation 
ol the Uniform Commercial Code. Courls acting in their constitutional capacity must be 
able todis~inguish somehow between legitimate codification and systemization on the one 
hand and unjust infringements of liberty on the other. This problem, however, though 
difficult and descrvingof furlhcr attention, is prvasive in any system which both limits the 
powers of legislative bodies and permits legislative "regulation" of liberties. What is 
nceded is a theory that distinguishes between genuine regulation of liberty and unjust 
infringements of liberties under the guise of socalled "regulation." 

33Providing a workable definition of the unenumerated "police powers" of states is 
akin to the problem of defining legitimate regulation of liberty. Both distinctions are 
nceded to fully understand how a presumption of IiberIy would operate. Neither effort, 
however. is as intractable as ninth amendment skeptics would have us believe. 

Any society such as ours that purports to bc based on a theory of 
limited govcrnment already assumes that lcgislation must be a proper 
exercise of government power. Thc presumption of liberty simply 
requires that when legislation or exccutivc actions encroach upon thc 
liberties of the pcoplc, they may be challenged on the grounds that thcy 
lack the requisite justification. And a neutral magistrate must decide thc 
dispute. As Madison observcd in The Federalist No. 10: 

No man is allowcd to be the judgc in his own causc, because his 
intcrcst would certainly bias his judgment, and, not improbably, 
w r m p t  his integrity. With cqual, nay, with great rcason, a body of m c n  
arc unfit to be both judges and partics at thc samc tirnc; yet nhat arc 
many of the most important actsof legislation but so marry jrrdicial deter- 
minations, not indeed concerning the rights of singlepe~otls, brtt comem- 
ing the rigills of large bodier of citizens? And what arc thc diffcrcnt 
classesof lcgislaton but advocatcsand partics to thccauscs which thcy 
dctcrminc? . . . . Justice ought to hold thc balance bcturcn  t h ~ r n . ~ ~  

When legislation cncroaches upon the liberties of thc people, only 
rcvicw by an impartial judiciary can cnsurc that thc rights of citizcns arc 
protected and that justice holds thc balancc betwccn the lcgislaturc or 
executive and the people. 

Lest anyone think this point is obvious let me hastcn to notc that 
today the presumption uscd by the Suprcmc Court is precisely the 
reverse. According to what thc Court calls the "presumption of constitu- 
tionality," legislation will bc uphcld if any "rational basis" for its passage 
can be imagined, unlcss it violatcsa "fundamcntal" right-and liberty has 
not been deemed by the Court to be a fundamcntal right. As the  Court 
stated in United States v. Carolene Products ~ 0 : ~ ~  "Thcre may be a 
narrowcr scope for operation of thc presumption of constitutionality 
when lcgislation appcars on its face to be within a specific prohibition of 
the constitution, such as those of the first ten amendments, which are 
deemed equally specific when held to be embraccd with thc Fourtccnth 
. . . ."36 In otherwords, the enumerated rights may narrow thepresump- 

3%e Federalist No. 10, at 107 (James Madison) (John llamilton cd., 1873) 
(emphasisadded). At the time he wrote this pasrage. Madison did not contcrnplate judicial 
review lo establish this "juslice." but by the time he p r o v e d  his amcndrnents to thc 
House, he had become more enamored with the idea. 

15304 U.S. 144 (1938). 

36id. at 152 n.4. In this case, the Courl alsosuggeslcd lhet ~ h c  prcsumption may bc 
rebutled by showing thal discrele and insular minorities are advcncly nffcctcd or that 111c 
politiwl process is being inipcded. 



tion of constitutionality, but one of the unenumerated rights retained by 
thc pcoplc will have no such power-limiting effcct. 

Whilc the presumption of liberty is not the only way to implement 
the ninth amendment,37 it provides a practical and powerful method of 
protecting unenumerated rights. As lawyers well know, the outcome of 
legal disputes is often determined by the burden of proof. For example, 
the first amendment has been held to impose a serious burden on the 
govcrnment to justlfy any of its actions that restrict the natural right of 
free speech. In countless cases, this "presumption of free speech" has 
effectively protected this retained, but enumerated, natural right. The 
ninth amendment simply extends the same protective presumption to all 
other rightful exercises of liberty. 

Although originally the ninth amendment, like the rest of the Bill of 
Rights, was most likely intendcd by the framers to be enforced only 
against the federal government, this was not because it was thought that 
the pcople had surrendered all their rights to state governments-a sug- 
gestion belied by the swift incorporation into most state constitutions of 
provisions identical to the ninth amendment. Indeed, many rights-such 
as the right of conscience or the right to acquire property-were thought 
to be unalienable, which means that the people could not surrender them 
to any government even if they wanted to. Rather, the Congress and the 
federal courts originally lacked jurisdiction to protect the retained "privi- 
lcges or immunities" of citizens from abuses by their states. As we all 
know, this arrangement was fundamentally changed by the enactment of 
the fourteenth amendment after the civil war. W a y ,  if a state govern- 
mcnt infringes upon a right the people retained against their respective 
states, there is no jurisdictional bamer preventing federal protection of 
this right. 

B. Applying the Presumption of Liberty Today 
To see how a presumption of liberty might operate today, it is best to 

begin with an example that avoids current divisive controversies. In this 
spirit, consider Congress' power under Article I, Section 8 to "establish 
post offices." Having exercised this establishment power, Congress is 
frec under the necessary and proper clause to regulate the operation of 

]'The "originalisl" and "wnstructivisl" methods arc two othen. See Barnett, 
Mndison's Ninrh, supm note 16, at 35-39. Chief Justia Burger, speaking for a plurality 
of Ihe Supreme Court, employed a combination of these two approaches to protect unen- 
umerated rights and justified this effort by citing the ninth amendment in Richmond 
Newspaper, Inc. v. Virginia, 448 U.S. 555 (1980) (reprinted as appendix C of this 
volume). 

its post offices in any manner it sccs fit. Thc presumption of liberty would 
not ordinarily apply to thc intcrnal regulation of govcrnmcntal offices. 
What happens, however, when Congress, allegedly pursuant to its postal 
powers, goes beyond its power toadminister itsown offices and claims the 
further power to establish a postal monopoly, as it has? The Constitution 
is silent on the issue of a postal monopoly.38 Is this a proper exercise of 
the power to make all laws that shall be necessary and proper to effectu- 
ate the postal powcr? 

According to thc now prcvailing presumption of constitutionality, 
Congress would be free to establish a monopoly unless either potential 
competitors or consurncrs of postal scrviccs could prove that this claimcd 
government powcr violates a fundamental right. For example, compcti- 
tors might assert a fundamental "right to cany first class mail," while 
recipients of mail could claim thcy had a fundamental "right to scnd first 
class mail" by any means they chose. Because these claims of right sound 
trivial rather than fundamental thcy are easy to disparage-almost as 
easy to disparage as the trilling right to wear a hat or go to bed when one 
pleases. Consequcntly, courts have neither barrcd the Congrcss from 
establishing its monopoly nor inquired very seriously as to whether such 
laws are truly necessary or proper. With judgcs lacking a proper view of 
the ninth amendment, today the outcome of such a lawsuit would be 
virtually pre-determined: the govcrnrnent wins and the citizen loses. 

Apresumption of liberty, however, would shift the burden of proof 
from the citizen to the govemmcnt. Instead of imposing the burden on 
the citizen to establish the violation of a "fundamcntal" right, a burden 
would be imposed on the government, in this case upon Congrcss, to 
show a compelling reason why it is both necessary and proper to grant its 
own post office a legal monopoly, thercby infringing the libcrtics of the 
people. In enacting a Constitution of limitcd and enumerated powers, 
the people retained their unenumerated right to establish their own 
private post offices if they so chose. They neithcr expressly nor impliedly 
assigncd this powcr to the general government. Thc ninth amendmcnt is 
an ever-present reminder that the mere fact that such a right is left out of 
the Bill of Rights ought not to suggest othenvise. 

In a speech before the second House of Representatives, the ninth 
amendment's author, James Madison himself, used it in a strikingly sirni- 
lar fashion to object to the pending bill to establish a single national bank 

38The Arlicles of Confederalion did exprwly confer such a power on Congress. See 
Articles of Confederation, art. IX. 



on  the  grounds that t h e  bill was unconstitutional. Though widely over- 
lookcd,39 Madison's usage also helps clarify t h e  relationship between t h e  
ninth amendment 's  protection of t h e  rights retained by t h e  people and  
the  tenth amendment 's  injunction that: "The powers not delegated t o  
thc United S ta tcs  by t h e  Constitution, nor  prohibited by it t o  t h e  States, 
a r c  reserved t o  the S ta tes  respectively, o r  t o  t h e  people."40 

Madison examined t h e  Constitution a t  length t o  s e e  if the  power t o  
create such a bank could b e  found among any of those delegated to  the  
government a n d  h e  concluded that  "It is not possible t o  discover in [ the 
Constitution] t h e  powcr t o  incorporate a ~ a n k . " ~ ~  H e  then considered 
whether the  proposed bank might b e  justified under  t h e  necessary and 
proper claused2 a s  a means of executing t h e  borrowing power.43 "What- 
ever meaning this clause may have," Madison began, "none can b e  
admitted, that  would give unlimited discretion t o  Congress. I ts  meaning 
must, according t o  the  natural and obvious force of t h e  terms and t h e  
context, b e  limited t o  means necessary t o  t h e  end,  and incident t o  the  
nature of  t h e  specified powers."44 

39Th~ only reference to this speech I have found in the entire corpusof ninthamend- 
lncnt scl~olarship appears in Van Loan, Norural Rights and the Ninth Amendment, 2 B.U. 
I. Rcv. 1 (1968) (reprinted in  volume 1). There, Van Loan responds to the suggeslion 
I~,:II "Madison,asa member of theselect Committee,altered hisoriginal fonnof the ninth 
a~ircndnlcnt heca~lsc he had no intention of limiting the powers of the federal government 
and wantcd to avoid lhe possibility that thc ninth would be given such a construclion," 
as follows: 

But Madison's arguments against the constitutionality of Hamilton's national 
bank bill apoarently refute this suggestion. Madison argued in Congress that 
passage of the bank bill would be the exercise of a power not delegated to the 
fcderal government. As evidence that the federal government was restricted to 
delegated powers and that even the necessary and proper clause was not unlim- 
ited, he pointed to, among other things, the ninth amendment. 

Id. a1 15.To my knowledge, no ninth amendment skeptic hasever replied to thisargument. 
Out see McAffee, The Bill of Rights, Social Contracr Theory, andhe Rights "Reraineflbyfhe 
People, 16 S. 111. U. LJ. 267,295 (1992) (reprinted as chapter IS of this volume) ("1 will 
develop a more complete analysis of the significance of the argument over the first 
national bank to understanding the constitutional philosophy of the founders, and the 
original meaning of the Ninth Amendment, in a subsequent treatment."). 

40U.S. Const. amend. X. 

411 Annals of Cong., supra note 7, at 1896 (statement of Rep. Madison). Because 
tllis much-neglected speech by Madison is the only known instance of the ninth amend- 
ment's author employing it in a constitutional argument, i t  is reprinted in its entirety in  
appendix A of this volume. 

42See U.S. Const. art. 1, 5 8 ("The Congress shall have Power. . . 'Ib make all Laws 
which shall be necessary and proper for carrying into Execution the foregoing pow- 
ers . . . ."). 

43See U.S. Const. art. I,  5 8 ('me Congress shall have Power.. . 'Ib borrow Money 
on the credit of the United States"). 

441 Annals of Cong., supra note 7, at 1898. 

In evaluating whcthcr  the  ncccssary and  propcr  clause justified t h e  
claimed powcr to  create  a national bank, Madison cont ras ted  t h e  
requirement of necessity with that of  m e r e  convenience o r  e x p c d i c n q .  
"But t h e  proposed bank," h e  said: 

could notcven bccallcd necessary to thc Govcmmcnt; at mmt i t  could 
bc but convcnicnt. Its uses to thc Govcrnmcnt could bc supplicd by 
kecping the taxes a little in advance; by loans from individuals; by thc 
other Banks, over which the Govcrnmcnt would havc equal a m -  
mand; nay greater, as i t  might grant or rcfusc to t h a c  the privilege (a 
frce and irrevmblc gift to the proposcd Bank)ofusing thcir notcs in 
the Federal r c v e n ~ e s . ~ ~  

Notice that Madison was not simply making what would now b e  
called a "policy" choice. Earlier in his address  t o  t h e  House,  Madison dirl 

- - 
address the  policy issues raised by t h e  proposal when h e  "began with a 
general review of t h e  advantages and  disadvantages of Banks."46 How- 
ever, "[iln making thcsc remarks on  t h e  meri ts  of  t h e  bill. h c  h a d  

, -~ - ....- 
rcscrvcd to himself the  right to  deny t h e  authori ty  o f  Congress  t o  pass 
it."47 Rather .  in t h e  passage Iquotcd,  Madison is making t h e  constitution- - - .  
a1 argument  that  thcsc o ther  means of  accomplishing a n  e n u m e r a t e d  
object o r  end a r c  superior prcciscly bccause they d o  no t  entai l  t h e  viola- 
tion of t h e  rights retained by t h e  people a n d  a r e  therefore t o  b e  preferred 
in principle. In particular, these measure  d o  no t  involve t h e  gran t  of a 
monopoly. "which." in Madison's words. "affects t h e  equal rights of every 
c i t i ~ e n . " ~ 8  

In o t h e r  words, there  is a difference inprinciple between t h e s e  altcr- 
native means; just a s  thcrc is a difference in principle, not merely p o l i q ,  
between drafting citizens and  paying volunteers  a s  t h e  m e a n s  of  cxcrcjs- 
ing the  congressional power to  "raise and  support  Armies.  . . ."49 

Although Article I, Section 8 delegates this power  t o  Congress ,  when  it 
chooses a means  of accomplishing this e n d  that  intrudes upon t h e  libcr- 
ties of t h e  people, a s  a militarydraft does. then it must justify this rights 
infringement by showing that its acts a r e  genuinely necessary a n d  proper. 
Thisburden  of justification requires t h e  government  t o  show tha t  it can- 

4S~d. at 1901 (remarks of Rep. Madison). 
461d. at 1894. 
471d. at  1896. 
48~d. at 1900 (emphasis added). 

49U.S. Const. art. 1. 5 8. 



not accomplish its constitutionally delegated end by means that do not 
trespass upon the rights retained by the people. 

Finally, in his bank speech Madison also questioned the proposed 
exercise of the necessary and proper clause on the grounds that the 
power claimed was highly remote from any enumerated power. "Mark 
the reasoning on which the validity of the bill depends," he observes: 

To borrow money is made the end, and the accumulation of capitals 
implied as the means. The accumulation of capitals is then the end, 
and a Dank implied as the means. The Bank is then the end, and a 
charter of incorporation, a monopoly, capital punishments, &c., 
implied as the means. 

If implications, thus remote and thus multiplied, can be linked 
together, a chain may be formed that will reach every object of legisla- 
tion, every object within the whole compass of political economy. 

The latitude of interpnztation required by the bill is condemned 
by the rule furnished by the Constitution itself.50 

As one authority for this "rule" of interpretation, Madison cited the 
ninth amendment: 

The explanatory amendments proposed by Congress them- 
selves, at least, would be good authority with them; all these renunci- 
ations of power proceeded on a rule of construction, excluding the 
latitude now contended for. . . . He read several of the articles pro- 
posed, remarking particularly on the 11th [the ninth amendment] and 
12th [the tenth amendment], the former; arguardingagainrtalatitrrdeof 
interpnztation; the latter, as excluding every source or power not within 
the Constitution itself?' 

Thus, Madison viewed the ninth and tenth amendments as playing 
distinct roles. Madison viewed the tenth amendment as authority for the 
rulc that the congress could only exercise a delegated power. For exam- 
ple, in the illustrations I have used, Congress could not establish a post 
office or raise and support armies without a delegation of power to 
pursue these ends. In contrast, Madison viewed the ninth amendment as 
providing authority fora rule against the loose construction of thcse pow- 
ers-especially the necessary and proper clause-when legislation 

M1 Annals of Cong., wpm note 7, at  1899 (statement of Rep. Madison) (emphasis 
added). 

511d. at 1901. The numbering of the amendments changed because the first two 
amcndments proposed by Congress were not ratified by the states. So what came to be 
called the first amendment was originally proposed to be the third amendment. At the 
time Madison spoke, however, this outcome was not yet known. One of these two mori- 
bund proposals-which regulated congressional pay increases-recently became the 
twenty-seventh amendment. 

affects the rights retained by the people. As Madison concludcd in his 
bank speech: "In fine, if the power were in the Constitution, the immcdi- 
ate exercise of it cannot be essential; if not there, the excrcise of i t  
involves the guilt of usurpation. . . ."52 

In my examples, because a postal monopoly and a military draft 
infringe upon the rightful libertiesof the people, these are suspect means 
for pursuing delegated ends. Those claiming that legislation restricting 
the rightful liberties of the people falls undera delegated power have thc 
burden of showing that it is a genuinely necessary and proper excrcise of 
such a power. As I have argucd elsewhere, constitutional rights-includ- 
ing unenumeratcd rights-operate both as "means-constraints" and as 
"end-con~traints."~~ 

Once the ninth amcndmcnt is viewed as establishing a prcsumption 
of liberty, thereby placing a burden of justification on thc govcmment, 
every action of government that infringes upon thc rightful libertics of 
the people can be called into question. Is i t  really necessary that per- 
sons-particularly poor persons-obtain licenscs requiring extensive 
testing in such subjectsas chemistry before they may work as beauticians? 
Is it really necessary that government limit the number of taxicabs i t  
liccnses so that the price of taxicab medallions in some cities reachcs 
$100,000 or even higher? Or arc all these and othcr similar measures 
rcally ways by which a privileged few seek to eliminate lower-priced com- 
petition? Is it really necessary to criminalize the sale and use of intoxicat- 
ing substances, or is a "drug-free" society better achieved in ways that do 
not infringe upon the libcrtics of the people-pcrhaps by the sort of cdu- 
cation and social pressure that is currently being used so effectively to 
combat the use of nicotine in cigarettes and thc abuse of alcohol. Even 
thecurrent government restrictions that limit the practice of law to those 
who have attended three years of law school would not be bcyond chal- 
lenge and scrutiny. 

By offering these examples, I am not claiming that thc ninth amcnd- 
mcnt dictates any particular constitutional results. I am not claiming that 
the ninth amendment necessarily renders the postal monopoly, thc mili- 
tary draft, occupational licensing, or drug prohibition unconstitutional 
simply because each infringes the retained rights that secure the liberties 
of the people. Neither these norany othcr ninth amendment claim can be 

53See Barnelt, Madison's Ninth. supra note 16. at  14-19. 25-29. 



decided in the abstract-by which I mean without taking into account the 
specMcs of particular legislation and the factual context in which it is 
applied. What the ninth amendment requires, however, is that when 
liberty-restricting legislation is challenged by a citizen, such claims be 
evaluated by a neutral magistrate. Adopting the presumption of liberty 
would make this requirement effective. 

Moreover, this is not to say that the government would never be 
able to meet its burden. I fully expect that if a presumption of liberty is 
established, the courts would find that government has met its burden far 
morc often that they should. We must never forget that the Supreme 
Court once upheld the government's power to imprison American 
citizens of Japanese descent in prison camps because of the threat to 
national security these citizens allegedly posed.s4 Judicial review is not a 
panacea for protecting liberty. 

Nor does the presumption of liberty establish a license to do whnt- 
ever one wishes. Liberal political theorist John Locke put the matter as 
follows: 

But though this be a Stale ofLiberty, yet it is not a State of Licence.. . . 
The Stale of Nature has a Law of Nature to govern it, which obliges 
everyone: And Reason, which is that Law, teaches all Mankind, who 
will but consult it, that being all equal and independent, no one ought 
to ham another in his Life, Health, Liberty, or Po~sessions.~~ 

As I mentioned earlier, justice, which is to say rights,.defines the bound- 
aries within which one may do as one wishes. According to this concep- 
tion of liberty, one cannot permissibly infringe upon the rightful domains 
of others. According to Locke, in the state of nature, "all Men may be 
restraiwd from invading other Rights, and from doing hurt to one 
another."56 The common law of property, contracts, and torts has tradi- 
tionally defined the extent and nature of these boundaries. 7brtious con- 
duct is not a "rightful" exercise of one's liberty; one has no constitutional 
right to commit trespass upon the land of another. Provided that one is 
acting rightfully in this sense, however, a presumption of liberty would 
require government to justify any interference with such conduct. 

Finally, a presumption of liberty does not authorize judges to usurp 
either legislative or executive functions. Protecting the rights of individu- 

S4see Korematsu v. U.S., 323 U.S. 214 (1944). 

s s ~ .  Locke, ?\No l'teatises of Government 288-89 (F! Laslelt ed.. 1967) (2d ed. 
1970). 

S61d. at 289. 

als and associations to act or refrain from acting in ways that do not 
violate the common-law rights of others, neither empowers judges to 
create new "positive rights" nor authorizes them to enact taxes to pay for 
such rights. Judges may only strike down offending legislation-and judi- 
cial negation is not legislation. Assuming they have the political will, the 
other branches of government have morc than enough power to defend 
themselves from judicial encroachment. 

111. Replying to the Ninth Amendment Skeptics 
How does the presumption of liberty described here effect the vari- 

ous criticisms advanced against implcmcnting the ninth amendmcnt? In 
this part, I consider the arguments of three prominent ninth amendment 
skeptics: Robert Bork, Thomas McAffec and Raoul Bcrger. I label these 
writers ninth amendmcnt skcptics because, despite their differences, all 
agree that the ninth amendmcnt has no place in constitutional adjudica- 
tion. 

A. Robert Bork's Conccrn for thc Rule of Law 
The liberal conception of the rule of law dictates that the require- 

ments of justice take an articulate and understandable form.57 The v e ~  
concept of an unenumerated right presents rule of law problems. Quite 
obviously, the unenumerated rights referred to by the ninth and four- 
teenth amendments have no form at all-they arc unwritten. Without 
some authoritative way to give them a sufficiently determinate content, 
judicial enforcement of these rights would seem to violate the rule of law. 

This becomes especially important when the separation of powers is 
considered. According to the theory of separation of powers, courts are 
only authorized to enforce the Constitution and the rights it protects, not 
lo legislate. When faced with textual provisions as complctcly 
open-ended as these, any judicial interpretation of uncnumeratcd rights 
hardly seems an interpretation at all, for there is simply nothing to inter- 
pret. Enforcing uncnumeratcd rights in the absence of a text would seem 
instead to be a purely legislative act. 

57?b emmine the essential social functions performed by the liberal conception of 
the rule of law would take us far afield. I began this endeavor in Bnmetl, Foreword: Cnlt 
lus~iceand~heRuleofhwbeReconcilrd?, 1 1  Haw. J. L 6r Pub. Pol'y 597 (1988). Suffice 
i t  to say that the rule of  law performs 1he function of  communicating the requirements 
ofjustice in an understandable form b o ~ h  10 those who are whject to these requirements 
and to those charged wilh enforcing them. The knowledge made possible hy adhering to 
the rule of law enables persons to avoid committing injustices against each other. I t  also 
addresses both the problems o f  enforcement error and enforcement abuse hy those 
adniinistering a legal system. 



Tbput the problem in H.L.A. Hart's terms, every case or controversy 
arising under the ninth amendment58 lies in the "open texture"59 of this 
provision; therefore, the ninth amendment renders rule-bound decisions 
impossible. When confronted with a case lying within the open texture of 
language, the only option is to exercise judicial discretion, and this sort of 
discretion conflicts with the rule of law. 

m e  apparent conflict between the ninth amendment and the rule 
of law has most Iikelybeen one reason for its judicial neglect ever since its 
enactment. Recently, however, this rule of law difficulty with unenumer- 
ated rights has received special attention in the writings of Robert 
~ o r k . ~ O  

As Bork has explained: 

In a constitutional democracy the moral content of law must be given 
by the moralig of the framer or the legislator, never by the morality of 
thc judge. The sole task of the latter-and it is a task quite large 
enough for anyone's wisdom, skill, and virtue-is to translate the 
framer's or the legislator's morality into a rule to govern unforseen 
circumstances. That abstinence from giving his own desires free play, 
that continuing and self-conscious renunciation of power, that is the 
morality of the jurist.6t 

Adhering to this philosophy, says Bork, is "essential if courts are to  
govern according to the rule of law rather than whims of politics and 
~crsonal preference!'62 ?b illustrate this, Bork offers an analogy: 

[S]upposc that the United States, like the United Kingdom, had no 
written constitution, and, therefore, no law to apply to strike down acts 
of thc legislature. The U.S. judge, like the U.K. judge, could never 
propcrly invalidate a statute or an official action as unconstitutional. 
The very concept of unconstitutionality would be meaningless. The 
absence of a constitutional provision means the absence of a power of 
judicial review. But when a U.S. judge is given a set of constitutional 
provisions, then, as to anything not m r s d  by those provisions. he is 

5BOr under the privileges or immunities clause of the fourteenth amendment. 

59~ee H.LA. Hart, The Concept o f  Law 120-32 (1961). 
 nothe her ninth amendment skeptic who strongly sharu this concern is b o u l  

Berger. Seee.6 Berger.supm note 30, at 2("Who is to protect undescribed rights? Justin 
Goldberg would transform the ninth amendment into a bottornlws well in which the 
judiciary can dip for the formation o f  undreamed of 'rights' in  their limillcss discretion. ..\ . . .  ). 

~IR. Bork, The lkrnpting o f  America: The Politicel Seduction o f  the Law 318 
(1990). 

62~d. 

in thc same position as thc U.K. judgc. He I r a  n o  law fo apply and is, 
quitc properly, powerless. In Il~eabsenceoflaw, a judgc is a functionary 
without a f~nction.~' 

As Bork repeatedly argues. "[d]emocratic choice must be accepted by the 
judge where the Constitution is silent."64 

For one who takes this view of the judiciary and the rulc of law, the 
ninth amendment poses a dilemma. On the one hand, the Constitution is 
not exactly silent; its text certainly includes this provision. On  the other 
hand, because the ninth amendment is so open-textured, its framers 
failed to provide judges with "their" morality; thus i t  appears to  provide 
"no law" to the judge. In the absence of such authoritative guidance, 
judges would be free to allow their own desircs free rein. Consequently, 
unless we can somehow discover the framers' original intent-that is, 
what specific rights they had in mind when drafting the ninth amcnd- 
ment-the rulc of law sccms to require that judges ignore this enacted 
passage of the Constitution. 

This isprcciscly Bork's conclusion. In his Senate confirmation hcar- 
ings, Bork analogized the ninth amendment to an "ink blot" that you 
"cannot read."65 In this manner, Bork uses the rule of law to justify ignor- 
ing the uncnumerated rights that are the subject of the ninth amend- 
ment. Notice that Bork equates interpreting a passage with no clear 
meaning with a judge having no constitution (like the U.K. judge 
described above). Where the tcxt of the Constitution is insuflicicntlv 
rule-like, Bork concludes that there is simply nolaw to apply, and consc- 
quently the Constitution is deemed lo be "silent." notwithstanding what 
it expressly says. As Bork concludcs: "If the mcaning of the Constitution 

"~d. at 147 (emphasis added) 

Mid. at 150. 
6SNomination I-learings, supra note 1, at 249 (lcstimony of Robcrt I lork). I n  thc 

book, The TcmpfingofAmerican, Bark shifts this analogy to the privilcgcs or immunities 
clause of the fourteenth amendment: 

The judge who cannot make out the mcaning of a provision is in cmcrly the 
same circumstance as judge who hasno Consfifrrfion fo work with. There bcing 
nothing to work with. ihe judge should refrain from working. A provision 
whose meaning cannot beascertained is precisely like a provision lhat i sw ' t l en  
in Sanskril or isobliterated past deciphering by an ink blot. Nojudge iscntitled 
to interpret an ink blot on the grounds lhat there must be wmcthing under it. 
So it has been with the clause of the fourteenth amendment prohibiting any 
state from denying citizens the privileges and immunities of citizcns of the 
United Stales. The clause has been a mystery since its adoption and in  conse- 
quence has, quite properly, remained a dead lettcr. 

R. Bork, supra note 56, at 166 (emphasis added). 
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reject the idea of an "independent right of freedom, which is to saya gen- 
eral constitutional right to be free of legal coercion,"73 on the grounds 
[hat such a right is "a manifest impossibility in any imaginable society."74 - 
As he explained in his confirmation hearing: 

Well, thc difficulty, I think, Scnator, is that if I decide that I am going to 
protect liberty, just in general. not without any specific provision of the 
Constitution, then I have no-obviously,I cannot say everybody is free 
10 do whatcver they want to do, and no statute may exist because i t  
intcrfcrcs with liberty; we cannot have anarchy. So then I havc to 
&fine what liberties-I have to define i t  without guidance from the 
Constitution-what libertics peoplc ought to have and what libertics 
thcy ought not to have.75 

If. however. this general right to liberty isconsidered not asabsolute - - 

but rather as a justificatory presumption that shifts the burden to the gov- 
ernment to show that interference with liberty is "necessary" and its 
,otivcs "proper," then one need not specify "what liberties people ought 
to have and what liberties they ought not to have." Instead, any rightful 
exercise of liberty would be protected by placing the burden on the 
novcrnment to establish the necessity and propriety of its conduct. This is 
D- - 

just what govemment must establish when its actions infringe upon the 
liberty of speech. 

There is, then, nothing remotely impossible about protecting such a 
right. Indeed, theallocation of such burdens of proof isa traditional func- 
tion of the rule of law. Nonetheless, in The Tempting o f h e n c a ,  Bork 
considen and rejects a similar proposal advance by Bernard ~ i e g a n . ~ ~  

7.'r)ork, Neufral Principles. strpra nolC 72, at 9. 

741d. 
7 5 ~ ~ ~ i ~ ~ t i ~ n  [learings, supra note I ,  at 715. b r k  then continued: . - 

Now that isexactly the effort 1 engaged in for.about 6 or 7 years in that course 
on constitutional theory that I taught with Alex Bickel. And I became 
convinced that i t  wasan utterly subjectiveenterprise and that I was running my 
values into what I was coming up with. I d o  not know-each of us may have a 
different idea about what l ibem requires. 

Id. at 715-16. 
7 6 . k  I). Siegan, Economic Liberties and the Constitution (1980). Siegan proposes 

the following standard of review: 
p ] h e  government would have the burden of persuading a court utilizing an 
intermediate standard of scrutiny, first, that the legislation serves important 
governmental objectives; second, that the restraint imposed by government is 
substantially related to achievement of these objectives, that is. . . . the fit 
beween means and ends must be close: and third, that a similar result cannot 
be obtained by less drastic means. 

His first objection is the familiar one that the many liberties protected by 
such a presumption are "not mentioned in constitutional  material^."^^ 
As he puts it: "There being nothing in the Constitution about maximum 
hours laws, minimum wage laws, contraception, or abortion, t he Court 
should have said simply that and left the lcgislativc decision where i t  
was."78 We have already seen. however. that Bork's argument for ignor- 
ing unenumerated rights depends upon the claim that the framers' fail- 

- - - - -. . . 
ure to enumerate specific rights makes the judicial enforcement of rights 
not enumerated violative of the rule of law. If, however, there is a way of 
giving these provisions content that is consistent with the rule of law. 
then this objection must fail. 

Second, and more interestingly. Bork considen the presumptive 
nature of the right to liberty. Although he again rejects the concept on 
the grounds of feasibility, he no longer argues, as he once did, thal such a 

right is an "impossibility in any imaginable Siegan cites Aaron 
Director'sclaim that "[IJaissczfaire has never been more than a slogan in 
defense of the proposition that every extension of state activity should be 

examined under a presumption of Bork replies that the "next 
question, however, is who is to apply the presumption of error, players in 
the political process or judges. My answer is the former; Siegan's is the 
latter."81 

Bork defends his preference on the ground that the task facing a 
judiciary seeking to evaluatc the necessity and propriety of governmental 
conduct would be "stup~ndous":~2 

The court could not carry out the task assigncd unless it had workcd 
out a mmplctc and coherent philmophy of thc proper and improper 
ends of govemment with rcspcct to all human activities and rclation- 
ships. This philosophy must givc ansucrs to all qucstions social, 
economic, sexual, familial, political, moral, ctc It must be so dctailcd 
and well articulated, with all major and minor prcmiscs constructed 
and put in place, that i t  enables judges to dccide infinitc numbers of 
concrete disputes.. . . No thcoryof thc lcgitimatc and importantobjcc- 

77R. Bork, supra note 61. at 225. 

7 ~ .  

"%rk, Neutral Prirrciples. supra note 72. at 9. 
Siegan,supm note 76, at 154 (citing Director. The Pa"fyofrhe Economichfarkcr 

Place, 7 J. L & Econ. 1, 2 (1964)). 

Bork, supra note 61, at 225. 
821d. at 226. 



tivcs of government that possesses all of these characteristics is even 
conceivable. No single philosopher has accomplished it, and nine 
Justices could not work it out and agree on it. Yet, upon the premise 
that a judge may not override democratic choice without an authority 
other than his own will, each of these qualities is e~sential.'~ 

Thc nroblcm with Bork's reply is revealed in his last sentence, in - - r  

which he assumes what a presumption of libcrty calls into ques- 
tion-namely, that the legitimacy of democraticchoice places the burden 
on thc court to justify any interference with legislative will when protect- 
ing uncnumeratcd rights. He repcatedly asks how the court is "to demon- 
- 

~ t r a l c " 8 ~  or "to prove"85 that it is right and the legislature is wrong. 
However, wc arc spcaking now of adjudication with parties on both sides 
of a wsc or controversy. In thiscontext, placing the burden on "thecourt" 
is no different than placing the burden on the citizen to justify his or her 
cxcrcise of liberty. 

Although this position is entirely consistent with Bork's view that 
thc "clcctcd legislator or executive may act where not forbidden," it does 
no more than rcasscrt thc presumption of constitutionality, rather than 
dcfcnd i t .  Thc prcsumption of libcrty places the burden on the govern- 
ment to justify its intcrfcrcnce with the liberties of the people. There- 
fore. lhc burdcn falls to the legislature or executive, not the court, to --.-. 
dcvclop thc thcorics rcquircd to justify its actions. One need not be too 
cynical to suspect that, when the juslificalory shoe is placed on the other 
loot, this burden will no longer remain as insurmountable as Bork 
asscrts. 

In his response to Siegan, Bork not only misses the basic thrust of 
the prcsumption of liberty, he also misses the point of the theory of dele- 
p t e d  powers that underlies the entire Constitution and that is explicitly 
acknowledged in the tenth amendment. If the government cannot articu- 
late a coherent and legitimate justification for its actions, if it cannot 
chow how its actions are substantially related to these objectives and that -.-- - 

i t  cannot achieve ils objectives by means that do not infringe upon 
li(yxty,86 then it deserves to lose, and the citizen deserves to win. Accord- 

s41d. at 227. 

8Sld. 

E r n e  text paraphrases the type of scrutiny recommended by Bernard Siegan. See 
supra note 76, at 324. By offering this formulation, 1 do not mean to endorse i t .  though 
I hink it is promising. 

ing to thc prcsumption oflibcrly, it is thc lcgislaturc's burdcn to justify its 
conducl, nol thc cilizen's or (he court's.87 

Moreover, what Bork claims is an impossiblc function for judgcs is 
precisely how the first amcndmcnt protcction of spccch is intcrnrctcd. 
Indeed, it is how Bork hirnscll protcclcd thc frccdom of spccch as a 
federal appeals court j u d g ~ . ~ ~  Courts havc not intcrprctcd thc first 
amendment to mcan that govcrnmcnt actions may ncvcr in any manncr 
affect speech. but lhal when they do, lhc govcrnmcnt is undcr a hcnvy 
burdcn lo juslify itsconducl. This isn burdcn that the cxccutivc and lcgis- 
lative branchcs havc somclimcs mcl and somctimcs failcd to mcet. 'Thc 
presumption of libcrty simply cxtcnds lhc prolcction affordcd to t hc cnu- 
merated right of free spcech, and othcr cnumcratcd rights. to thc 
unenumeralcd lrccdoms rctaincd l y  thc pcoplc. 

One sourcc of Bork's difficully hcre is his acccptnncc of I-Icrbcrt 
Wechslcr'sview of lcgislation: "No lcgislaturc or cxccutivc is oblieated hv 

u - -  - J  the nalure of its lunclion lo supporl ils choice of values by thc type of 
reasoncd explanation thal.. . isinlrinsic tojudicial aclion.. . ."R9 In Bork's 
words "no lcgislation rcsls on a principle that is capable of being applied 
gencrally."90 Bul a prcsumption of libcrly contcsls this intcrprctivc 
assumption-an assumption (hat is, by thc way, both cxtra-tcxtual and 
queslionablc on originalist grounds. Whilc thc lcgislaturc may be undcr 
no gcncral obligalion lo slalc a principlcd basis for ils legislative acts, 
when these acts infrirge upon the rigl~rfirl liberties of the people and are 
challenged, they must be dclendcd in a principlcd manncr or be nullified 
as unlawful. It is not cnough lora lcgislaturc tosay, "Wc just wantcd todo 

"~lthough the dclcgalcd powcn provisions o l  the Constitution do not dclinc the 
limits of stale governmental powers, neither do state governmcnls havc plenary powers 
todoanything theywill. Rathcr,whcn thciractionsinlringc upon the uncnumeratcd rights 
protected by the fourteenth amendment, state government officials must show that they 
are properly exercising their so-called police powen. Any such justification requires a 
theoryof thisextra-textualdoctrine ofstate powcn that is not inconsistent with the tcxfual 
protections afforded by the ninth and fourtccnth amendments. For one such theory. see 
R. Epstcin. %kings: Private Property and the Power of Eminent Domain (1985). . , 

" ~ e e  Lebron v. Washington hlctro. Area Transit Aulh.. 749 F.2d 893 (D.C. Cir. 
1984). As Bork himself has argued: "We are . . . forced to construct our own theory of 
the consti~utional prolec~ion of speech. W c ~ ~ n n o t  solveour problcmssimply by reference 
to the text or lo ils hislory. Bul we are not withoul materials for building." h r k ,  Neutral 
Phciples, supra note 72, at 22-23. 

W~eehslcr .  Toward Neutral Prirlciples of Constitritionol LUW. 73 Ilarv. L Rev. 1. 
15-16 (1959). 

WR. Bork, supra note 61. at 80. 



this." Bork fails to appreciate that the rule of law requires a legislature, 
no less than a court, to act lawfully as opposed to willfully. 

Byputtingon those who infringeupon theliberties of the people the 
onus of explaining why their enactments are lawful-in the sense that 
they are justified on general principles-the presumption of liberty 
serves the rule of law far better than the presumption of constitutional- 
ity. For we must never forget that the rule of law is meant to protect the 
people from the government, not to protect the government from the 
pcople. 

Beneath this debate about unenumerated rights and the rule of law 
lies another that concerns the source of constitutional legitimacy. Is the 
Constitution binding solely because it is the product of the exercise of 
will-in this case, the will of the people who ratified it-as Robert Bork 
insists, or is it legitimate in whole or in partbecause it establishes a system 
of government that is substantively justified? The question of legitimacy 
is hardly a new one. As Edward Corwin observed: 

. 

The attribution of supremacy to the Constitution on the ground 
solely of its rootage in popular will represents. . . a comparatively late 
outgrowth of American constitutional theory. Earlier the supremacy 
accordcd to constitutions was ascribed less to their putative source 
than to their supposed content, to their embodiment of essential and 
unchanging justice.. . . The Ninth Amendment of the Constitution of 
the United States . . . illustrates this theory perfectly, except that the 
principles of transcendental justice have been here translated into 
terms of personal and private rights.. . . [These rights] owe nothing to 
their recognition in the Constitution-such recognition was necessary 
if the Constitution was to be regarded as complete. 

Thus the legality of the Constitution, its supzmacy, and its claim 
to be worshipped, alike find common standing ground on the belief in 
a law superior to the will of human governon?' 

Actually, it is the legitimacy of governmental action, rather than of 
the Constitution itself, that is directly at issue. The Constitution is bind- 
ing, if at all, on the government and its officials. The question is whether 
actions of the government established by the Constitution are binding "in 
conscience" on individuals and associations. Unless we have reason to 
think that legislative or executive actions are consistent with the rights 
retained by the people. there is no prima facie moral duty to obey their 
dictates.92 

glcorwin, supm note 71, at 152-53 (emphasis in original). 

92~ee Barnett, The Ninth Amendment and Comtiiurional Legitimacy. 64 Chi.-Kent 
L Rev. 37 (1988) (reprinted as chapter 18 of this volume). 
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When legislation is produced by constitutional processes that lack 
any impartial review to determine whether the legislation has this 
rights-respecting quality, then the people have no assurance of legitima- 
cy. In the absence of such assurance, nothing but force or power exists to 
enlist obedience. As Bork acknowledges: "Power alone is not sufficient to 
produce legitimate authority."93 What he fails to see is that, without the 
scrutiny provided by a presumption of liberty, the fact that legislation is 
enacted suggests little, if anything, about its substantive legitimacy. Citi- 
zens have no reason to think it representsanything other than an exercise 
of naked legislative power-whether in service of a majority or a minority 
faction.94 

With the protection of the background rights retained by the 
people-both enumerated and unenumerated-providing the basis of 
constitutional legitimacy, the Borkian picture of the Constitution as 
"islands [of rights] surrounded by a sea of government powers"95 is 
reversed. In its place is the original picture of the Constitution, "wherein 
government powers are limited and specified and rendered as  islands 
surrounded by a sea of individual rights."96 Ultimately, i t  is for us to 
decide which picture is correct. 

B. Thomas McAffee's "Residual Rights" Theory 
of the Ninth Amendment 

Thomas McAffee denies that the rights retained by the people "are 
to be defined independently of, and may serve to limit the scope of, 
powers granted to the national government by the Con~ t i t u t i on . "~~  
Instead, he maintains that "the other rights retained by the people are 
defined residually from the powers granted to the national govern- 
ment."98 In his view, the ninth amendment was originally intended sdely 
to prevent later interpreters of the Constitution from exploiting the 
incompleteness of the enumeration of rights to expand federal powers 

93R. Bork, supra note 61, at 176. 
94See The Federalist No. 10. nrpm note 6, at 78 (emphasis added): 

By a faction I understand a number of citi~mns, whether amounting to a 
majonty of minority of the whole. who are united and actuated by some com- 
mon impulse of passion, or of interest, adverse to the righaof olhercifizens, or to 
the permanent and aggregate interests of Ihe community. 

9% Macedo, The New Right v. the Constitution 32 (rev. ed. 1987). 
961d. 

97McAffee, 7he Original Meaningof the Ninth Amendment, 90 Colum. L Rev. 1215, 
1222 (1990). 

981d. at 1221 (emphasis added). 



beyond those delegated by the Constitution.99~e specifically denies that 
it was intended to better protect individual rightsby justifying a more strict 
construction of the enumerated powers than might be warranted under 
the delegated-powers provisions standing alone. In McAffee's words: - 

T h e  Nin th  A m e n d m e n t  reads entirely as a "hold h a m l e s s "  provision: 
it t h u s  says nothing about  how t o  construe the  powers of Congress o r  
h o w  broadly t o  read t h e  doctrine of implied powers; it indicates only 
tha t  no inference about  those powers should be drawn from t h e  mere  
fact tha t  rights a r e  enumerated in t h e  Bill of ~ i ~ h t s . " '  

In defense of this thesis. McAffee presents a detailed and closely- 
reasoned analysis of evidence concerning the original meaning of the 
fnmers. Yet although McAffee's sources show beyond peradventure 
that the framers of the Constitution intended the structure of separate 
and enumerated powers to be the primarymeans of protecting the rights 
retained by the people,t01 his evidence falls far short of demonstrating 
that these were t hedus ive  means to thisend. Despite heroic efforts, he 
fails to show, in particular, that the framers specifically excluded the 
possibility that unenumerated rights could be identified and protected 
independently of structural protections provided by the separation and 
enumeration of powers. 

Perhaps the most telling evidence to the contrary is James 
Madison's own use of the ninth amendment in his speech concerning the 
national bank that I discussed abovet0*-the only known attempt by 
Madison to apply the amendment he devised to a real constitutional con- 
troversy. In his speech to Congress, made while the ninth amendment 

9 9 ~ s  McAffee explains: "On the residual rights reading, the ninth amendment serves 
the unique function of safeguarding the system of enumeratcd powers against a panieular 
tllreat arpuahly presented by the enurnernion of limitations on national power." Id. at 

loold. at 1300 n.325 (emphasis added). 

Io'Bcfore McAffee wrote, 1 analogized the framer'sefforls to thoseof shipdesignen 
who devole virtually all their time to the structure that will keep the ship afloat and give 
litlle if any thought to the lifeboats. The separation and enumeration of m e n  provided 
the structure that was to keep the government fromviolating rights, and the Bill of Rights 
was added as a backup system. Unenumerated rights protected by the ninth amendment 
areakin to life preservers on the lifeboats-a backup to the backup system. See Barnett, 
Maniron's Ninth, supm note 16, at 25-29 (judicial review of unenumerated rights is a 
urights-prcstver."). It is little wonder, thcn. that the framers paid scant attention to the 
isue of protecting unenumerated rights. But the repeated assertions of Federalists that 
the enumeration of powers renders a bill of rights unnecemry should be as heavily dis- 
rnunted as those of ship designers claims to have produced an unsinkable ship. See Mayer, 

lo2$ee supra notes 39-52 and accompanying text. 

was still pending ratification by the states, Madison was in no manner 
responding to an argument for expanded federal powers based on the 
incomplete enumeration of rights. Rather, Madison used the ninth 
amendment entirely outside the only context in which, according to 
McNfee. the ninth amendment was meant lo be relevant.103 If 
McNfec's theory about original understanding was correct. Madison 
simply would never have thought to make the constitutional argument he 
did. 

Although Madison stressed the fact that an enumeratcd power to 
charter a national bank could be found nowhere in the Constitution, in 
contrast to McNfcc's thesis, Madison also used the ninth amendment 
precisely and explicitly as authority for more strictly construing enumer- 
ated powers. In particular, he used the ninth amendmcnt to attempt to 
cabin the necessary and proper clause-that is, to restrict the means by 
which delegated powers can be e x ~ r c i s e d . ~ ~ ~  

Whatever meaning this clausc may havc, none  can be  admitted, 
that  would give an unlimitcd discretion to  Congress. 

Its meaning must, according t o  t h e  natural a n d  obvious force o f  
the terms a n d  the  context, be limited t o  means  necessary t o  t h e  e n d ,  
and  incident t o  t h e  nature of the specified powers.'05 

He specifically argued that the bank bill required a "latitude of interpre- 
tation" of the enumerated powers that was belied by the ninth amcnd- 
ment. According to the official reports quoted above,lo6 Madison 

'031n response to my argument that ninlh amendment skcplia leave not even a 
potential function for the ninth amendment. McAffee mainlains that the ninth amend- 
ment applies solely to the following typc of  argument: 

- -  . 
If the governmcnI contended in n particular caw that i t  held a general p w c r  to 
regulate the press as an appropriate inference from the first anlendment 
restriction on that power, or argued lhat it posse.wd a general police power by 
virtue of the existence of the billof rights. the ninth amendment would provide 
a direct refutation. That such arguments havc never been made is a testimony 
perhaps to theefficacy of the ninth amcndment, o r  perhaps to the speciousness 
of the original concern. Plainly thcre are conceivable uses for Ihe amendment. 

McAffce,supm note 97. at 1307. In using the ninlh amendmcnt in his bank speech, how- 
ever, Madison is responding to no such arguments. This evidence refutes McAffee's thesis 
as clearly as evidence ever can. 

''?See Barnett, Madison's Ninth. supra note 16, at 14-19. There I defend the 
"power-constraint" conception of eonslitutional rights in which rights constrain the exer- 
cise of constitutionally delegated powen. The allernative "rights-pnrrn" conception 
views rightssolely aswhat isleft overaftcr the p e n  have been delegated and thus "resid- 
uaI righc"'(toemploy McAffeees brminolo&can and must be defined exclusively by ref- 
erence to the enumerated powen. 

'''I Annals of Cong.. supra note 7. at 1898 (statement of Rep. Madison). 

"%ee supra note 51 and accompanying text. 
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"particularly" citcd the ninth amendment "as guarding against a latitude 
of interpretation," whereas he cited the tenth amendment as protecting 
the scheme of enumerated powers by "excluding every source of power 
not within the Constitution itself." 

Moreover. contrary to what McAffee's theory would predict, - -  --.-- , 

Madison rested his argument against the claimed power to grant a 
monopoly charter in part on the fact that such a power violates the "equal 
rights of every citizen." In other words, these "equal rights" restrict the 
scope of the necessary and proper clause. If all this were not enough, 
Madison's concluding observation definitively refutes McAffee's thesis: 
"In fine, if the power were in the Connilution, the immediate uercise of it 
cannot be essential; if not there, the exercise of it involves the guilt of usur- 
pation. . . ."lo7 Here Madison is arguing that the ninth amendment is 
authority for limiting the exercise of enumerated powers that "were in 
the Constitution" to those which are "essential." According to McAffec's 
"residual rights" thesis, if a power were in the Constitution, its exercise 
could not violate a residual right.1°8 In sum, rather than looking exclu- 
sively to the delegation of powers to define as well as to protect the rights 
of the people, as McAffee would have it, Madison looked as well to the 
rights retained by the people in his effort to interpret and define the dele- - 
gated-powers provisions. 

This use by Madison of the ninth amendment is entirely consistent 
with the power-constraining conception of constitutional rights he artic- 
ulated in his speech to the House proposing amendments to the Consti- 
tution: 

It is true, the powcrs of the General Government are circumscribed, 
they are direeted to particular objects; but even if Government keeps 
within those limits, it has certain discretionary powers with respect to 
the means, which may admit of abuse to a certain extent,. . .because in 
the constitution of the united States, there is a clause granting to 
Congress the power to make all laws which shall be necessary and 
proper for canying into execution the powers vested in the Govem- 
ment of the United States, or in any department thereof.lW 

1°71 Annals of Cong. supm note 7, at 1902 (statement of Rep. Madison). 

l o m i s  was also the approach once adopted by the Supreme Court in United Pub. 
Worken v. Mitchell, 330 U.S. 75,95-96 (1947) ("If granted power is found, necessarily 
the objection of invasion of those rights reserved by the Ninth and lkn th  Amendments, 
must fail.") McAfhe cites this case with approval. See McAffee, supm note 97, at 1220 
11.20 & 1245 11.121. Madison's statement directly contradicts this theory. 

lW1 Annals of Cong., supm note 7, at 455 (statement of Rep. Madison). 

Madison contended that a bill of rights was one way to police abuses of 
this lawmaking discreti0n.l lo 

In his most rcccnt contribution to the debate, McAffee argues that 
the ninth amendment refers, not to a repository of inalienable natural 
rights (which would support a presumption of liberty), but solcly to what- 
cvcr rights are "rcservcd" aftcr powcrs arc c n ~ m c r a t c d . ~ l l  H c  rcncws 
his earlier criticism of my connecting the “other[]" rights "rctained by the 
pcople" mentioned in the ninth amendment to Roger Sherman's 
proposed second amendment which statcd that "the peoplc have certain 
naturalrights which arcretained by them whcn they enter into society.. . ." 
McAffee argues that 

llOAlthough he does not discuss this use by Madison o f  the ninth amendment, 
McAffee is nothing i f  not resourceful in interpreting unfriendly evidence. I can imagine 
two responses that McAffee might make to my interpretation of Madison's speech con- 
cerning a national bank. First, because Madison did not specify the rights of the people 
that would be violated, perhaps he was defining the infringement of these rights solely 
by the fact that the power claimed is beyond those delegated by the Constitution. Accord- 
ing to thisaccount. Madison wassimply referring to the righ1s"rescrved by" the delegation 
of powers and not to any "affirmative" rights retained by the people. But this response 
would have Madison engaged in a meaningless rhetorical flourish when making this part 
of his argument. Moreover, i t  does not explain Madison's consideration of the alternative 
means of exercising the borrowing powers. This construction would have Madison at this 
juncture making a policy argument in the guise of a constitutional claim, rather than, as 
I contend, to be making a principled distinction between means that violate the equal 
rights of the people. and those that do not. Nor does it explain Madison's use of the ninth 
amendment as authority for his conclusion that "if the power were in the Constitution, 
the immediate exercise of i t  cannot be essential." 1 Annals o f  Cong.,supm note 7, at 1902 
(statement of Rep. Madison). I n  my view, we need not specify the rights retained by the 
people for these rights todoindependentwork in constraining the exercise ofgovernment 
powen. We need onlyshift the burden of justification to those advocating the legitimacy 
of power. Madison's argument comports with this proposal. 

Second. McAffee may respond that hiadison was not protecting "affirmative rights" 
at all but was simply using the ninth amendment to bolster the enumerated-powers 
scheme. Without question, the protection of the enumerated-powen structure of the 
Constitution was the main thrust of Madison'sconslitutional objection and was repeatedly 
mentioned by him. However, this answer would not save McAffee's thesis that a rights 
analysis isirrelwant tothe construction of enumerated p e n .  For this thesis tosurvive, i t  
isnot enough toargue that when the retained rights are being used to limit delegated pow- 
en, this is merely an expression of the limited-powers scheme. While preserving the form 
of McAffee's "residual rights" thesis, this would revene the interpretive methdology he 
favon. Instead of using the concepl of delegated powen to define the concept of reserved 
rights,as he would have it, reserved rights would be used to help define the delegated pow- 
en. Thus, this response would suppor~ my view of the ninth amendment-one McAffee 
explicitly rejecls,see McATfee,supra note 97, at 1291-92-that the concept of constitu- 
tional rights, including unenumerated ones. provides a concephralmcans in addition to the 
concepl of delegaled powen by which the legitimacy o f  claimed government powers can 
be critically assessed. I n  his speech concerning a national bank, Madison appears to have 
used the ninth amendment in just this way. 

"'see McAffee,srrpra note 39. For thoughtful replies, see llamburger, supra note 
11; Heyman, supra note 11; Mayer, supra note 11. 



Madison's proposed draft of the  ninth amendment,  rcfcrring to  t h e  
o ther  rights retaincd by the people, had been presented t o  Congress 
during the  previous month; s o  it is not likely that  Madison's draft or 
the committee's work owcd anything to  Shcrman'sparticular choicc of 

McAffee concludes that "the provision in question was based on 
Madison's draft of a proposal for language to be inserted into the 
nrcamble of the Constitution. . ."-a proposal that was rcjected by the 
~ongrcss .11~ 

While wc can never know with certainty how exactly Sherman's 
"natural riehts . . . rctained" by the pcoplc was connectcd to Madison's . . .. - - - - " 

rights "retained by the people."114 this attempt by McAffee to deny any 
connection clearly fails. For as he acknowledges in a different context.l15 ~ - 

both North Carolina and Virginia proposed to Congress language 
virtually identical to Sherman's and these proposals preceded Madison's 
speech.1l6 It is obvious that Shcrman's draft includes verbatim portions 

11*McAffee, supm note 39, at 300. 
"'A portion of Madison's proposed prelim is indeed similar to part of Sherman's 

sccond amendment: "That Government is instituted and ought to be exercised for the 
benefit of the people; which consists in the enjoyment of life and liberty, with the right 
of acquiring and using property, and generally of pursuing and obtaining happiness and 
safcty." 1 Annalsof Cong.,supra note 7, at 451. This similarity, which is hardly surprising 
given the widespread consensus about such rights, in no way susgests that Madison's 
precursor to the ninlh amendment is unrelated to the "hts mentioned in this p r e h  This 
is especially true if McAffee is correct that such prefatory language was considered not 
to be legally binding. McAffee isassuming what must be shown: that the rights mentioned 
in this prefixwere not also included among the rights retained by the people that Madison 
sought to protect in his precursor to the ninth amendment. 

McAffee speculates that "[ilt is thus in all likelihood no coincidence that Madison 
included this language of principle in a proposed prefix to the Constitution,given his prob- 
able awareness that preambles are not considered part of the binding law of the Constitu- 
tion." McAffee,supra note 39,at 303-04. In a footnote he emphasizes the frequencywith 
wllich words like "ought", "should", and the like were commonly used. Yet, in contrast, 
Sherman's second amendment also includes the language of binding law that was absent in 
Madison's proposal: "Of these rights they shall not be deprived by the Government of the 
United states." Shernurn's Drafi, in R. Barnett, supra note 13, at 351 app. A (emphasis 
addcd). Madison used t h e a m e  prohibitoryword "shall" repeatedly throughout the rest of 
his which MeAffee agrees were meant to be and which in fact came to be legally 
binding. 

1l4Given the ingenious lengths that ninth amendment skeptics have gone to deny 
or explain away the powerful evidence that has been uncovered to date, it is unclear just 
what evidence would satisfy them. 

IlsMcAffee,supm note 39, at 301 ("Several state ratibing conventions had prof- 
fered similar amendments. . . ."). 

11-e Virginia and North Carolina proposals read: "1st. That there are certain 
natural rights, of which men, when they form a social compact, cannot divest their poster- 
ity, among which are the enjoyment of life and liberty, with the means of acquiring, pos- 
sessing, and protecting property, and punuing and obtaining happiness and safety." See 

of thcsc proposals. Thus the fact that Sherman's draft was written after 
Madison's initial proposal concerning rights retained by the people in no 
way diminishcs the likclihmd of thcir common nnccstry in these state 
proposals. 117 

The recent discovery of Sherman's draft is significant, and I have 
focused on it rather than on the Nonh Carolina and Virginia proposals, 
because Shcrman explicitly used the word "retaincd" when refcrrine to 

" - these natural rights, thus depriving ninth amendment skcptics of the 
argumcnt that "retained" wasa term of a n  that referred only tostatc-law 
rights (Russell Caplan's thesis1 la) or to those which were reserved by the 
enumeration (McAffee's thcsis), and not to natural rights. Sherman's 
proposal demonstrates that the tcrm "retaincd" was used to refer to 
natural rights by a member of the verycommittec that drafted the ninth 
amendment. Better historical evidcncc of original meaning than this is 
hard to come by. Just as Sherman used the word "retained" when spcak- 
ing of natural rights, there is no rcason to think that Madison used the 
term in some different and highly idiosyncratic manncr.l19 Indeed, as 

Antend~nenrr to the United Stores Co~lstitrrrion Proposed by Store Rotificotion Co~t~~erl t ior~s,  
in R. Barnett, supm note 13. at 364. 380. 

"7Thisis not toconcede, however, thevalidityof McAffee'seffort tolimit the menn- 
ing of  the ninth amendment to various formulations in these state propsnls. 

' I B ~ e e  Caphn. The History andMeoningofthe Ninth Antrndmmt. 7 3  Va. L Rev. 223 
(1973) (reprinted In volume I). 

"9McAffee also repeats hisargument that because Shermnn'sdrnft containsanoth- 
er section that connects to the ninth amendment, his provision referring to natural rights 
connects only to Madison's p ropsed  revisions to the preamble or what McAffee cnlls. 
"the language of first principle." The passage from Sherman to which McAffec rcfcn 
reads: 

And the powers no1 delegaled to the Government of the United.Stntes by the 
Constitution, nor prohibited by il to the particular States, are retained by the 
States respectively. nor shall any [sic] the exercise of power by the Government 
of the United States particular instances here in enumerated by way of caution, 
be construed to imply the contrarv. . - 

But this provision refers only to delegated powers, not the implications of enumerntcd 
rights.Therefore, McAffee'sclaim that this provision of "Shernlan's draft thus follows the 
New York proposed amendmentsin combiningwhat b e c ~ m e  the ninth and tenth amend- 
ments in a single provision. . ." is tenuous at best. McAffee sees the invisible word "rights" 
somewhere in this passage for he asserts that "Sherman's draft appcars to deseribe rights 
provisions as purely cautionary without even acknowledging that they might operate as 
exceptions to granted powers." 

In contrast, Madison's precursor to the ninth amendment - which McAffee stresses 
preceded Sherman's formulation-referred to the implications of enumerated rights: 

The exceptions here or  elsewhere in the constitution. made in favor of 
particular rights,shall not be soconstruedas todiminish the just inlportance of 
otherrights retained by the people,orastoenlarge the powendelegnted by the 
constitution; but either as actual limitations of such p w e n ,  or as inserted 
merely for greater caution. 



Steven Heyman notes in his reply to ~ c A f f e e , l ~ ~  Madison's notes for his 
amendments speech refer to "natural rights retained as speach [sic]."121 

McAffeels positivist reading of the ninth amendment is also under- 
mined by the debate between representatives Sedgwick and Page dis- 
cussed above. Sedgwick argued that the right of peaceable assembly was 
"a self-evident, unalienable right which the people possess; it is certainly 
a thing that never would be called into question; it is derogatory to the 
dignity of the House to descend to such minutiae. . . According to 

the positivist reading of the Constitution, in making this argument 
Sedgwick would have known that the government was free to infringe 
this right unless and until the Constitution wasamended. Page replied to 
Sedgwick that "that such rights have been opposed, and . . . people 
have . . . been prevented from assembling together on their lawful occa- 
sions, therefore it is well to guard against such stretches of authority, by 
inserting the privilege in the declaration of rights."123 A positivist read- 
ing of this reply is that "such stretches of authority" would be perfectly 
permissible in the absence of such insertions in the declaration of rights. 

To the contrary, Madison described the amendments serving 
"cither as actual limitations of such powers, or as inserted merely for 
greater caution."124 Ninth amendment skeptics fail to acknowledge 

If, as McAffee suggests, Sherman's draft was merely his suggestion as to how Madison's 
amendments could be appended at the end of the text, (see McAffee, mpro note 39, at 
300) why drop Madison's reference to "particular rights" and substitute "delegated 
powers"? .. 

Finally, compare Sherman's proposal to the words of the tcnth amendment: 'The 
powers not delegated to the United States by the Constitution, nor prohibited by it to  he 
States, are reserved to the States respectiveb, or to the people," (U.S. Const. amend X.), 
language that is virtually identical with Madison'soriginal proposal that,"[t]he powen not 
tlclegated by lhe constitution, nor prohibited by it to the States, arc reserved to the states 
respectively." 1 Annals of Cong., supra note 7, at 453 (statement of Rep. Madison). 
McAffee never denies that this proposal by Madison is the precursor to the tenth amend- 
ment. Indeed, he insists upon it. See McAffee,supm note 97, at 1300 n.326 ('TheVirginia 
state proposal that became the ninth amendment goes no further than the precursors to 
the tenth amendment in Madison's proposal for a bill of rights."). Yet, despite the fact that 
Sherman's proposal ineludes an almost verbatim rendition of both the actual tenth 
amendment and Madison's precursor to it, we are nonetheless urged to conclude that lhis 
"powen not delegated" passage-and not the "natural rights.. .retainedv passage-is Ihe 
part of  Sherman's proposal that connects to the ninth amendment. 

IM&e Heyrnan, supm note 11, at 333 n.20. 
"'Maduon's Notes forAmendmenfs Speech, 1789, R. Barnett,supra note 13, at 64. 
lZ21 Annals of Cong., supra note 7, at 759 (statement of Rep. Sedgwick). 

12'ld. at 760 (statement of Rep. Page). 

'141d. at 452. 

these two alternative functions of constitutional rights.125 Somc 
rights-such as the grant of a right to a jury trial in civil cases-servc to 
limit government power more than otherwise would be the casc. 
Others-such as the natural rights specified in thc first amend- 
ment-would be enforceable in any event and were inserted for grcatcr 
caution. Page's response to Sedgwick that, notwithstanding that the right 
of assembly is "self-cvidcnt" and "inalienable" it ought to be "inscrted" 
into the declaration of rights is in this spirit of caution. But this means 
that these rights would have been equally enforccable had they not becn 
"inserted for greater caution." So the omission of a man's inherent, 
inalienable "right to wear his hat if hepleased; that he might get up when 
he pleased, and go to bed when he though proper. . ."126 from the text, 
does not mean that these rightsareassigned into thc handsof the general 
government and thus are rendered unenforceable. Ninth amendment 
skeptics have always seemed to think that when a provision is "inscrtcd 
merely for greater caution," this means i t  has no function apart from 
serving as a warning, rather than it serving as a redundant or secondary 
line of defense when other primary constraints on government powcr 
fail.l27 

With this analysis in mind wc can fruitfully revisit the only other 
reference that Madison is known to have made to the ninth amendment. 
In a letter to Gcorgc Washington, Madison rcspondcd to a criticism of 
the ninth amendment that had been made by Edmund Randolph, 
Governor of Virginia. Madison related Randolph's objection (which he 
had learned of from Hardin ~ u r n l e ~ ' ~ ~ )  to Washington as follows: 

[Randolph's] principal objection yas pointcd against t h c  w o r d  
retained in thc  clcventh proposed amendment ,  and  his a rgument  if I 
understood it was applicd in this manner,  that  as t h c  rights dcc la rcd  i n  
thc first tcn o l t h c  proposcd amendments  wcrc  no t  all that  a frcc p e e  

1 2 S ~ o r  an extended account 
Madiron 'r Ninth, supra note 16, 

of thedual function 
at 14-19. 

of constitutional rights, see Barnett. 

1261 Annals of Cong.. wpm note 7, at 759-60 (statement of Rep. Sedgwick). 

I2'1ndeed, Madison viewed the tenth amendment of which some ninth amendment 
skeptics are more fond in a similar manner. "Perhaps words which may now define this 
more precisely than the whole of the instrument now does, may be considered as super- 
fluous. I admit they may be deemed unnecessary; but there can be no harm in making 
such a declaration. . . ." 1 Annals of Cong. wpm note 7, at 458-59 (statement of Rep. 
Madison). Yet this did not prevent Madison from appealing to the tcnth amendment as 
aulhority for his argument against the national bank. 

'Z8See 2 B. Schwartz, The Bill of Rights: A Documentary liistory 1188-89 (1971) 
(leller from Burnley to Madison. Nov. 28. 1789). 



plc would rcquirc the exercise of; and that as there was no criterion by 
which it could be dctcrrnined whcthcr any othcr parlicular right was 
rctaincd or not, it would bc more safc, & more consistent with thc 
spirit of the 1st. & 17th. amendments proposed by Virginia, that this 
rcscrvation against constructive power, should operate rather as a pro- 
vision against extending the powers of Congress by their own author- 
ity, than as a protcction to rights reducable [sic] to no definitive 
certainty."9 

Madison's now much-notcd rcsponsc was a s  follows: 
Thc  difficulty statcd agst. the amendmcnts is really unlucky, and the 
morc to be regretted as it springs from [Randolph,] a friend to the 
Constitution. It is a still greater causcof regret, if the distinction be, as 
it appears to me, altogether fanciful. If a linc can be drawn between the 
powers granted and thc rights rctaincd, it would scem to be the samc 
thing, whether the lattcr be scared  ["whether" stricken out] by 
declaring that thcy shall ["be not be abridged violated" stricken out], 
o r  that the formcr shall be not be extended. If no line can be drawn, a 
declaration in eithcr form would amount to nothing.IJ0 - - 

Ninth amendment  skeptics havc read this passage t o  mean  that t h e  rights 
retained by t h e  people a r e  t h e  logical obverse of t h e  delegated 
powers-what 1 call t h e  "rights-powers conception" of unenumerated 
rights-so that if a delegated power is found t o  exist, this automatically 
means that  n o  right remains by which such power could b e  ~ h a l 1 e n g c d . l ~ ~  

I have argued that  Madison was identifying two complementary 
strategies for accomplishing t h e  single objective of protecting t h e  
retained rights of t h e  people: enumera te  powers and protect rights.132 
T h a t  is, rights can b e  protected from improper extensions of government 
power by enumerating those powers, by protecting rights, o r  both. This  

lB1d. at 1188 (letter from Madison to President Wshington, Dee. 5, 1789). 
1301d. at 1189-90. 
IJlSee e.g. Bergcr,supra note 31, at 966 ("Selfevidently, a specific grant of power 

a n  unenumerated right. How can an undescribed right present an obstacle to 
the cxcrcise of a granted power?"). See also supra note 108. 

1321 annly~cd this passngc as follows: 
Madison was distinguishing two conceptual stralegies for accomplishinga 

single objective. An expressed declaration of "rights retained. . . that shall not 
be abridged" has the same object in view as a n  expression that "powers granted 
. . . shall not be extended." The object of both strategies is that  "the rights 
rctaincd . . . be sccurcd." Given this object, if one provision has teeth, so musl 
the other. In  stark contrast, the rights-powers conception specifies that [he 
rights rctaincd by the peoplc automatically diminish as the powers of govern- 
mcnt expand-a construction that contradicts both the statcd purpose for 
rfrrlarine the existence of individual rightsand thcvery point that Madison was 
making in his letter. 

Bnrllett, Madisonf Ninrh, supra note 16, at 19 (footnote omitted). 

intcrprctation of  Madison's argumcnt is bolstcrcd by 1i)urnlcy's rcsponsc 
to  Randolph's objection. 

But others among whom I am one scc not the force of the distinction, 
for by prcventing an cxtcnsion of p w c r  i n  that body from which 
danger is apprehended safcty will bc insurcd if its powers arc not too 
extensive alrcady, &so  by protecting thc rights of thc peoplc & of thc 
Statcs. an improper extcnsion of powcr will bc prcvcntcd & safcty 
madc equally ccrtain.lJJ 

Burnley even more  clearly than Madison is assessing competing stratc- 
gies. According t o  Bumlcy. "byprorecring t h e  rights of t h e  peoplc  & of t h c  
States, a n  improper cncns ion  of  power r i l l  b c  prcvcntcd & safcty made 
Cqually certain." Tha t  is. l3urnlcy advowtcsprof~ctir~grig/~t.r a s  a m e a n s  of 
preventing a n  i rnproper~errs ior l  o/poarr-cxactly how Madison used the  
ninth amendment  in his bank speech. T h e  o t h c r  method of insuring 
safety is "byprevenrir~g a n  extension of powcr." Morcovcr ,  in his  le t ter  
advocating the  stratepy of "protccting t h c  rights of t h e  people,' '  Burnley 
was not referring t o  the  cnumerated rights, but was defending t h c  ninth 
amendment  from Randolph's criticism. T h c  ninth amcndrnent  providcs 
no such protcction if t h e  uncnumcratcd rctaincd rights have  a constitu- 
tional s ta tus  infcrior to  those which were  enumcra ted .  

McAlfcc rcjccts this analysis. H e  argucs that.  if t h e r c  w c r e  two 
distinguishable strategies and Madison preferred o n c  to t h e  o t h c r ,  how 
could Madison dismiss Randolph's distinction a s  "altogcthcr fanciful"? 
Why would he  not instead dcfend the  superiority of his chosen rncthod 
rather than assert thc rc  was n o  diffcrencc between t h c  two?IY But  I 
never suggcacd that Madison favored only o n e  method  of protcct ing t h e  
rights retained by t h c  people. nor would such a suggestion b e  likcly given 
Madison's commitment  t o  the  structural constraints imposed o n  g o v c m -  
ment by t h e  original Constitution. Indced,  in his bank speech dclivcrcd 
within fourteen months of his letter to  Washington. Madison a r g u c s  both 
that t h e  powcr to  incorporate thcbank  is not in t h e  enumeration a n d  also 
that, if thcrc, thc  cxcrcisc of  thc  powcr is not csscntial.l35 

IJ32 D. Schwartz. supra notc 128, at 1188. 
I J4~4e  McAffcc, supra notc 97, at 1292. 
IJ5~caffcc charges that I fail 90 explain why thc combination of the cnumcratc~l  

yightsand the ninthamcndmcnt arc not propcrlyvicwcd asan  a t tcmpt  10 have i t  /,o{lt ways: 
rights'asspecific limitations on the scopc ofgovcrnnlcnl p w c n  and as the fruit of struc- 

tural protection." McAffcc.supra nolc 97. at 1297 n.310. To thc contrary, I frccly accept 
the notion lhal lhc Constitution included multiple b a r s  for limiting fcderal pwcrr and 
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Madison specifically argues that the bill "involves a monopoly, 
which affects the equal rights of every citizen."lJ6 Several ratification 
conventions had proposed to Congress amendments barring the granting 
of a monopoly.137 That these restrictions were omitted from the Bill of 
Rights does not prevent Madison from arguing that monopolies violate 
"equal rights of every citizen." What can these rights that are violated by 
monopolies be but natural rights that are retained by them? There were 
no such positive law rights in the Constitution or the pending Bill of 
Rights. 

In sum, Madison's actual use of the ninth amendment in his bank 
speech resolves the ambiguity in his letter to Washington that has been 
exploited by ninth amendment skeptics. And it flatly contradicts 
McAffee's elaborately defended "residual rights" thesis that the ninth 
amendment "says nothing about how to construe the powers of Congress 
or how broadly to read the doctrine of implied powers. . . ."138 w e  are left 
to choose whom to believe about the ninth amendment, McAffee or 
Madison. 

C. The Indefatigable Raoul Berger 

A third fervid ninth amendment skeptic is Raoul ~ e r g e r . ' ) ~  
Berger's writings largely combine the rule of law concerns about judicial 

protecting rights. What McAffee fails toexplain iswhy the unenumcrated rights protected 
by the ninth amendment are confined merely to being "the fruit of structural protection." 
and do not provide their own "limitations in  the xope of power" as Madison argued in 
his speech. 

1361 Annals of Cong.. srrpra note 7, at 1900. Monopolies violate the "equal rights" 
of citizens by permitting some a type of liberty that others are denied. 

13'See R. Barnelt, supra note 13, at 353 app. B. 

138~cAffee,supra note 97, a1 1300. n.325. McAffee has two other objections to my 
account. First, hc argues lhal "Uarnctt's interpretation does not explain why Madison 
argued that i t  did not matter which way r i y t s  were protected, while Uamett elsewhere 
claims that Madison had by this time rejected the Federalist residual conception of rights." 
Mplffee, supra note97, a1 1292. My original contention was not that Madison "rejected" 
what McAffee calls the residual conception of rights, but that he came to reject the view 
that the strategy of enumerating powers should be the exclusive method of protecting 
riCtr I f  so, thcn Madison would be expectcd todebnd thestrategyof protecting retaincd 
rights as~kct iona lb  "the same thing." 

Second, why did Madison assert that "a line can be drawn between the powen 
granted and the rights retained"? Id. But the principal issue dividing McAffee and me is, 

a line existsbehveen rights and powers. how in practicesuch a line is lo  be drawn. 
McNfee adamantly insists that i t can on3, be drawn by looking to the enumerated powers 
provisions, I maintain that it can be d r a m  eiher by doing this, or alternatively by looking 
to the rights retained by the people. I leave i t  to the reader toconcludewhich of these two 
thcories is closer to the spirit of Madison's (and Burnley's) letter. ...- 

1'9See Berger, supra note 30; (reprinted in volume 1); Berger, supra note 31 
(reprinted as chapter 14 of this volume). 

review of unenumcratcd rightsarticulated by Robert Bork with a residual 
rights interpretation of the original meaning of the ninth amendment 
much like that of Thomas McAffee. Thus my replies to Bork and 
McAffee respond to many of Berger's arguments as well. But Berger 
advancesa few additional criticisms of my writings involving the interpre- 
tation of framers' intent that merit a separate reply.140 

The first involves the explanation of the ninth amendment given by 
Madison in his speech to Congress proposing amendments to the Consti- 
tution: 

It has becn objccted also against a bill of rights, that, by enumcrating 
particular exceptions to the grant of powcr, i t  mould disparage those 
rights which werc not placed in that enumeration; and it might follow 
by implication, that those rights which wcrc not singlcd out, werc 
intcnded to be assigned into the hands of thc Gcncral Govemmcnt, 
and wcre consequently insccure. This is onc of thc most plausible 
argumcnts I have ever hcard urged against admission of a bill of rights 
into this system; but, 1 conceive, that i t  may be guardcd against. I havc 
attempted it, as gentlcmcn may see by turning to the last clause of thc 
fourth r~solution.'~l 

Beger  is adamant that the phrase "assigned into the hands of the 
General Government" means that couns have no power to protect unen- 
umerated rights. "[T]he protection the framers sought," says Berger, 
"was against thc 'General Government,' including the 

To the extent that Berger means that the federal judiciary was not 
originally empowered to protect both the enumerated and unenumer- 
ated rights retained by the people from infringements by state govern- 

140Some of Bcrger's criticisms are mis~mdcntantlings of my thcsis. For cxan~plc. I 
reject the rights-powcn conccption of constitutional rights which Dcrgcr correctly 
acknowledges. See Bcrgcr, supra note 31, at 960 (Barnctt "first framcs the discussion in 
what he considers to be the erroncous 'rights-pwen' conception of the amendment, 
whereunder 'delegated powen and constitutional rights [are] logicalb complemen- 
tary."'). Yet Berger follows this acknowlcdgement with a lcngthy criticism of the 
rights-powers conception (see id. at 960-966). apparently thinking cithcr that I acccpt 
this view or that I attribute it to thc framcn. See e.8.. id. at 964 ("Barnett would recast 
the 'original dcbate.'urging that 'the idca that constitutional rights are simply what is left 
over after the people have delegated powers to the government flies in the face of the 
amendments themselves.'That ishk 'idca,'not that of the framers."); id. at 965 ('Antici- 
pating that his theory is vulnerable. Barnett statcs that '[oJne might try to salvage the 
rights-power theory by claiming that there can be no clash betwcen powen and rights 
because Congress has no power to violate a constitutional right."' (emphasis added)). I 
would not have mentioned what a p p a n  to be a gross confusion by Berger were i t  not 
likely to confuse othcn. 

14'1 Annals o f  Cong.. supra notc 7. at 439. 

l4'hrger, supra note 27, at 969. 



accordcd thc enumcrated rights until the ratification of the fourteenth 
amcndment. To the cxtent, however, that Berger means that the judi- 
ciary originally lacked power to protect the unenumerated rights from 
encroachment by Congress, I strongly disagree.143 The framers clearly 
saw the problcm of legislative power as distinct from that of the judicial 
''powcr" to adjudicate cases and controversies arising betwccn citizens 
and govcmmcnt. Elsewhere in thc same speech, Madison refers to 
"righa which arc retained when panicular powers are given up lo be 
cxcrciscd by the ~ e ~ i s l a t u r e . " ~ ~ ~  

Berger refuses to acknowledge that to deny judicial rcview of con- 
gressional or executive infringements of enumerated or unenumerated 
rights is to assign these rights into the hands of the general government. 
The judicial "power" to strike down federal legislation is not on a par with 
a dclcgated power to enact legislation, a view that Berger says he shares. 
"Judicial cnforcemcnt, in my judgment," says Berger, "is limited to its 
traditional 'negative' role of policing constitutional boundaries, i.c. halt- 
ing legislative or executive invasion of the 'retained7 rights area.''145 
Whereas, thc enumeratcd powers of Article I operate against the states 
and thc people, the judicial power of negation operates against the other 
branchcs. 

I4'Berger refers to "Barnett's own testimony" in support of this viewwhich lie quoles 
lwice as follows: "the courts have not been empowered to enforce the retained rights." 
Ste Berger.srtpra nole 31, at 969 & 970 (quoting from Barnett, Reconceiving. supra nole 
16, a1 15 n. 54). In a footnote, Berger challenges me to "reconcile this statement wilh: 
An analysis lhat supports judicial review of legislative interferencewilh enumerated rights 
while denying equal judicial proteetion of unenumeraled rights is inherently suspect. The 
words of Ihe Ninth Amendment argue strongly against such a construction.' " Id. a1970 
n. 129 (quoting from Barnelt, Reconceiving, supra note 16, at 21). 

Unfortunately for bolh of us, Ikrger  was understandably mislcd by a printer's error 
in the Cornell Low Review version of my article. The first passage in question from foot- 
note 54 was originally part of a block quote to Berger himself. Sometime after 1 reviewed 
Ihe p g e  proofs, the indentation was eliminated thereby making the passage quoted from 
Bcrgcr appear to be my own words (which 1 then proceed to contradict in the next sen- 
tcnce). Thiserrorwas corrected in the revised version of  the article published as Barnelt, 
James Madison's Ninth Amendment in R. I3arnett. supra note 13. See id. at 18 n.50. 

1441 Annals of Cong. supra note 7, at 454 (statement of Rep. Madison) (emphasis 
atldcd). This statement was hardly exceptional. The leitmolif of the framing period was 
fcar of  lcgislativc abuses. See e.g. id.: 

In our Government i t  is, perhaps, less necessary to guard against the abuse in 
Ihe executive department than any other; because i t  is not the stronger branch 
of  the system, but the weaker. It lherefore must be levelled against the legisla- 
live, for i t  is the mosl powerful and most likely to be abused, because i l  is undcr 
the least control. 

F ~ ~ r t h c r  testimony is provided by the first words of Ihe first amendmenl, " C o n ~ e s s  shall 
make no law. . . " U.S. Const. amend 1 (emphasis added). 

14-%erger, supra note 31, at 964. 

As David Mayer has observed.146 the cvidcnce as to the original 
conception of judicial rcview is exceedingly slim. But what cvidcncc thcrc 
is provides scant suppon for the vicw that uncnumcratcd rights wcrc to 
be treated differently than enumerated rights, with one possible cxccp- 
lion that Berger (and McAffee) has strcsscd. As I noted in Pan 11, in  his 
Housc spccch proposing amcndmcnts, Madison dcfcndcd thc bill of 
rights from thc charge that i t  would provide an ineffective "paper 
barrier" against abuses of powcr. in pan, by pointing to "indcpendcnt 
tribunals of justice [that] will wnsidcr thcmsclvcs in a peculiar manner 
the guardians of those rights; they will bc an impcnctrable bulwark 
against every assumption of power in the lcgislativc or cxecutivc; they 
will naturally be led to rcsist evcty cncroachmcnt upon rights cxprcssly 
stipulated for in the constitution by the dcclaration of r i ~ h t s . " ' ~ ~  

" Bergcr has contcnded that thc phrasc "rights expressly stipulated" 
means that only rights cxprcssly stipulatcd could be protected by 

Bcrger's theoty amounts to a claim lhat the Bill of Riehts 
D - carved out cxccptions to the delcgated powers and that by this mcans did 

the judiciary gain jurisdiction to adjudicate violations of the rights 
retaincd by the pcoplc. But suppose that Bergcr is correct. ?his would 
mean that-wntrary to the universal opinion of Fcdcralist and Antifcd- 
cralist alike-the Bill of Rights significantly expanded the protection of 
rights."9 So. for instancc, until the ratification of thc first amendment 
carving out an "exccption" to enumerated powcrs, Congress was per- 
fcctlyfree to infringe upon the retained rights of frcc spcech or  of assem- 
bly or the exercise of religion. Even Bergcr himself has rcjcctcd such an 
implication when hc assens that "the Bill of Rights added nothing, but 

146Maycr. supra note 11. at 323-24. 

. 
148~ec B e r g e r . s u p  nole 3l,at972("Madis0n made plain t h r f o ~ ~ l y  the 'pmicular. '  

'stipulated' rights had judicial proleclion." (emphasis nddcd)) Of counc. Madison mid 
no such thing. Allhough Madi.wn unqucslionably mark plain that the stipulntcd rights 
had judicial prolcclion, he did not makc plain Ihnl judicial prolcc~ion was linlitcd 10 tllcsc 
@ts-~hough 1 have m n c e d d  t h a ~ ,  withoul taking the contexl inlo account, Uergeri; 
rnlerprelation isconsislent with Madison'sstalement.Sec Barnet~.Mndisoni  N i n ~ l r , s t ~ ~ m  
note 16, at 23  ('Although this passage is consistent with [Derger's] accounl i t  hardly com- 
pels it."). 

' 4 q ~ i ~ h  respect lo  psi l ive procedural rights, i t  may wcll have been that tllc Bill of 
Rights did serve to expand prolections. With respect to !hose provisions lhat enumeratcd 
natural relained righlssuch as are found in Ihe firs1 amendment, federalistsand antifedcr- 
alisls alike would have rejected Ihe idea lhal such righls hnd bcen assigned into the hands 
of the general government unless and unlil the Bill of Rights was ralificd. 



was merely declarative."150 If the Bill of Rights added nothing,151 how- 
ever, then the retained rights left unenumerated are as fully enforceable 
as those retained rights that were enumerated. Berger cannot have it 
both ways. 

I 1  Conclusion: The Equal Protection of Liberties and the 
Future of the Ninth Amendment 

What is the future of the ninth amendment? In law, as in most areas 
01 life, betting that the future is going to be pretty much like the past is 
usually the safest wager. If this turns out to be true, then the ninth 
amendment, which has been so tragically neglected by the Supreme 
court over the past two centuries, is doomed to remain in a state of 
desuetude. But while betting against change may be the most conserva- 
t ivp. eamble. it is often a losing one. The past twenty years has witnessed a --. - 
trend in the direction of a revived ninth amendment. 

In narticular, a renewed interest in the views of the framers of the -.. 

Constitution and of the Civil War amendments has caused those who 
favor an expansive judicial protection of fundamental rights to focus 
attention on the original intent of the ninth amendment. Moreover, the 
framers' concept of natural rights is no longer in complete disrepute. If 
the Senate confirmation hearings of Judge Robert Bork to the Supreme 
C O U ~  of the United States was a watershed development in the legitima- 
tion of the ninth amendment, the confirnation hearings of Justice 
Clarence Thomas may prove to have a similar effect on the legitimacy of 
natural rights. History may well mark the turning point for popular ac- 
ceptance of natural rights theory in the United States to be Senate Judi- 
ciary Committee Chairman Joseph Biden's opening statement during 
the Thomas confirmation hearings in which he openly embraced natural 
rights and stated that the issue for him was which version of natural rights 
the nominee f a ~ 0 r e d . l ~ ~  
- 

With the addition of Justice Scalia, Kennedy, Souter, and Thomas 
to the Supreme Court and the elevation of William Rehnquist to Chief 

1sQerper. mprn note 31, at 6 (footnote omitted). " - 
151With respect to the rights retained by the people when forming government, 

nerger is essentiallycorrect that the Bill of Rights added nothing. Wlth respect to addi- 
tional procedural protections, such as the right toa jury lrial in civil caw, 1 disagree that 
the Bill of Rights added nothing. As Madison's House speech explaining the proposed 
amendments exemplifies, such protections would probably not have been recognized as 
rirhts retained by the people, but were instead "positive rights." See supra note 13. - 

152Senator Biden's remarks are reprinted in appendix B of this volume. 

Justice, "conservatives" appear now to be in firm control of the Court. 
The type of "judicial conservatism" that will eventually cmeree in the 

" third century of the Bill of Rights, however, is still very much in doubt. 
Will i t  be a majoritarian conservatism of judicial deference to majority 
will as expressed in legislation? Or will i t  bc a more libertarian conserva- 
tism that vicws the courts as neutral magistrates empowered to protect 
the individual from the g0vernment?l5~ Which of these consetvatisms 
comes eventually to prevail will depend, perhaps in principal part, upon 
whether a majority of the Court can be persuaded to take James 
Madison's ninth amendment and its pivotal role in constitutional intcr- 
pretation to heart. At the moment, i t  appears that a justices with a morc 
libertarian brand of conscrva t i~m~~~-and a respect for the ninth amend- 
n ~ e n t l ~ ~ - h a v e  the upper hand. 

- - 
Which judicial philosophy prevails will also depend upon whether 

proponents of the ninth amendment will take a more principled stance 
towards so-called fundamental liberties. The liberties each person holds 
fundarnental are imperiled when advocates of some liberties they hold 
dear are more than willing to deny or disparage the liberties thought fun- 
damental by others. For example, many of those favoring a fundamental 
right of privacy that includes a woman's right to chose to terminate a 
pregnancy offer no support to and indeed would actively oppose those 
who favor a fundamental "right to choose" to engage in a lawful occupa- 
tion-such as driving a taxi cab-free from protectionist economic rcgu- 
lations. And few seem at all concerned with the fundarnental "right to 
choosen whether or not to own a gun or to alter onc's mental state by 
means of substancesas alcohol. nicotine, peyote, or heroin. According to 
this discriminatory methodology, if some choices are deemed fundamen- 
tal, other rights-respecting choices are vilified and ridiculed. 

15'~or the record, I emphatically refuse to equate libertarianism and conservatism. 
Nonethelw, it is true that both modem "conservatives" and "liberals" can be more or 
less "libertarian" and more or Iw "majoritarian." I maintain that we cannot a n a l p  the 
present or future course of the Court without taking into account these decidedly differ- 
ent strains of judicial philosophy. 

lS4.Yee Planned Parenthoodv. Casey, 112s. Ct. 2791 (1992) (reprinted as appendix 
D of this volume) ("It is a promise of the Constitution that there is a realm of personal 
liberty which the government may not enter."). 

15'ld. at 2805 ("Neither the Bill of Rights nor the specific practices of States at the 
timeof theadoption of the Fourteenth Amendment marks the outer limits of the substan- 
live sphere of liberty which the Fourteenth Amendment protects. See U. S. Const.. 
Amend. 9."). 



I am not suggesting that some exercises of liberty are not in fact 
more important than others. However, by picking andchoosingamongall 
the unenumerable liberties of the people to determine which choices are 
fundamental and which are not, those who would limit judicial protection 
to liberties deemed fundamental are putting courts in the difficult posi- 
tion of establishing a hierarchy of liberties. This contributes to the long- 
standing fear that any revival of the ninth amendment would place courts 
in the role of a "super-legislature" usurping the functions of other 
branches. When interpreted as justifying a presumption of liberty, how- 
ever, I think this fear of the ninth amendment is unfounded precisely 
because such a presumption provides a principled defense of all liberties 
of the people and removes the courts from having to decide which liberty 
is truly fundamental and which is not. 

Adopting the presumption of liberty would enable us to acknowl- 
edge the ninth amendment's unique constitutional function by resisting 
legislative or executive usurpation of the unenumerated rights "retained 
by the people" while, at the same time, avoiding unfettered judicial 
discretion. The presumption of liberty would permit us finally to remove 
the ink blot from the ninth amendment. 

1. The Ninth Amendment: 
Inkblot or Another Hard Nut to Crack?* 

Sotirios A. Barber 

Introduction 
The times are right for remembering the ninth amendment, for we 

need reminding of it. The ninth amendment expresses and symbolizes a 
constitutionalism premised on the belief that the political aspirations of 
humanity are defied by transcultural or real standards of political 
morality, like simple justice as opposed to particular or popular historical 
understandings of justice. Yet powerful forces in twentieth-century 
American thought are at odds with this belief in simple justice1 And this 
means that the time may not be so good for American constitutionalism 
as a whole. 

This article singles out one element of modernist thought for com- 
ment: the New Right constitutionalism of which Robert Bork is consid- 
ered the leading theorist. New Right constitutionalism is the only 
modernist teaching that rejects the essential tenets of American consti- 
tutionalism while packaging itself in its colors. For this and other rea- 
sons-like the public psychology of an acquisitive culture2 and the firm 
grip of modernist thought in American higher and professional educa- 
tion-New Right constitutionalism is the most serious near-tern threat 
to American constitutionalism. 

Part I of this article presents the nerve of the conflict between New 
Right constitutionalism and the constitutionalism embodied in the ninth 

'Reprinted. by permision, from 64 Chi.-Kent L Rev. 67 (1988). 
'For a general survey, see E Punrll, The Crisis of Democratic Theory (1973). See 

also R. Bernstein, Beyond Objectivism and Relativism (1983). 
Berns. The Comtihction as Bill of Rights, in How Does the Constitution Secure 

Rights? 50. 62-64 (R. Goldwin & W. Schambra edn 1985) (The proper businerr of 
Lockcan or NeeHobbesian America is businerr. not preoccupation with constitutional 
principle). 



amendment. Part XI discusses how we should interpret the Senate's rejec- 
tion of Robert Bork. Part III submits an affimative case for a broad 
liberal reading of the ninth amendment. Part IV concludes the article by 
considering objections to this liberal reading. 

I. The Ninth Amendment as a Reminder of Real Rights 
Our era with regard to the ninth amendment parallels Lincoln's era 

with regard to the proposition of the Declaration of Independence that 
all men are created equal. To those politicians and judges of his day who 
measured the intentions of the framers by their worse selves, Lincoln 
responded by citing the high-flown language of the framers'better selves, 
the language by which the framers would have been known to their 
posterity. In this language Stephen Douglas and Roger nney  found an 
intent to assert merely the equal rights of Englishmen in America and 
Great Britain. Lincoln found much more. "I had thought the Declaration 
contemplated the progressive improvement in the condition of all men 
everywhere," said L i n ~ l n . ~  

Lincoln held it morally impossible to read the Declaration in the 
fashion of Douglas and They. Commenting specifically on Douglas, 
Lincoln remarked that should the Declaration be read Douglas' way, the 
French and Germans among us "are all gone to pot along with the 
Judge's inferior races." Read Douglas' way, the Declaration covers only 
those Englishmen here and in Great Britain in 1776. "[Wlhat a mere 
wreck-mangled ruin-[this reading] makes of our once glorious Decla- 
ration," Lincoln said. Are we "really willing that the Declaration shall be 
thus frittered away. . . thus shorn of its vitality, and practical value; and 
left without thegerm or even thesuggestion of the individual rights of man 
in it?"4 

Lincoln knew that the authors of the Declaration had not intended 
to declare equality "in all respects." Nor had they intended the "obvious 
untruth, that all [men] were then actually enjoying that equalityn or were 
soon to enjoy the rights they did intend. These were "certain inalienable 
rights [to] . . . life, liberty, and the pursuit of happiness." 'This they said" 
-i.e., that all were equal in these rights-"and this they meant.. . .They 
meant simply to declare the right, so that the enforcement of it might 
follow as fast as circumstances should permit." In asserting that "all men 
are created equal," they meant not to describe exi~tingpractices and thus 

3R. Basler, Abraham Lincoln: Hiu Spcccha and Writings 362 (1946). 
'Id. at 362-63 (emphasiu in original). 

to limit the future extension of the maxim to whatever classes of persons 
and relationships it could fairly have described when written. They meant 
instead, said Lincoln, "to set up a standard maxim for free society . . . 
familiar to. . .and revered by all; constantly looked to. . . labored for, and 
even though never perfectly attained, constantly approximated, and 
thereby constantly spreading.. . its influence, and augmenting the happi- 
ness and value of life to all people of all colors e~erywhere."~ 

Lincoln opposed a view that would have degraded the maxim to 
mere rhetoric for rationalizing the Revolution-"old wadding left to rot 
on the battle-field." Its authors meant it "for future use," said Lincoln. 
They "meant it to ben what, "thank God, it is now proving itself, a stum- 
bling block to those who in after times might seek to turn a free people 
back [to] the hateful paths of despotism." The authors "knew the prone- 
ness of prosperity to breed tyrants," said Lincoln, "and they meant when 
such should re-appear . . . and commence their vmt ion  they should fmd 
left for them at least one hard nut to  rack."^ 

When the Senate turned back the Bork nomination in October, 
1987, one need not have stretched matters much to see a parallel 
between the ninth amendment and the Declaration's maxim. As the 
maxim had stood to those who defended slavery or the right of the com- 
munity's majorities to adopt slavery on a theory Lincoln described as "no 
right principle of action but self-intere~t,"~ so the ninth amendment stood 
to Bork and others who believe that constitutional rights owe their exis- 
tence and status solely to majoritarian recognition. 

Bork believes, or comes down close to the belief, that our most 
important right as individuals is the right to join with other individuals to 
form majorities whose representatives can enact their preferences into 
law.8 He seems to believe the Constitution limits the majority's 
agent-government solely because majorities at the founding and at later 
moments of constitutional amendment willed it In effect, Bork 
denies that individuals and minorities have rights as persons, rights the 
community is obligated to honor whether it has recognized them or not. 

51d. at 36&61 (emphask in original). 
61d. at 36&62 
'Id. at 291, 30% 08 (emphasiu in original). 
'Addrexi by R. Bork, 7r&n m d  Momliv in Conrt i~ut io~l  Lmv (1984) (reprint 

available from American Enterprise Institute). 
9See Bork, Neu& Ptinciples rurd Some Frr~l ANndnvnt Problem, 47 Ind. LJ. 1. 

2-3 (1971). 



He denies that the Constitution is open to rights against the community 
and its majorities beyond those rights recognized in the community's 
positive law.lo 

A liberalized form of Bork's basic view would honor rights 
embedded deeply in a community's moral tradition, like the right to 
marital privacy protected by a narrow reading of Griswold v. Connecti- 
cut." Other variations, also usually (but not necessarily) to the left of 
Bork, yield to judges the power to anticipate changes in community 
morality.12 At bottom, these and other variations hold that the communi- 
ty is ultimately responsible to no standards beyond its own making. They 
therefore share a conventionalisr view of constitutional rights because 
they agree that rights have no source or weight beyond social convention, 
established or  emerging. 

Afew of Bork's critics on the Senate Judiciary Committee and else- 
where insisted that they had rights against the community and its majori- 
ties solely by virtue of their natural personhood, and not just because the 
community had elected to honor those rights. They therefore suggested a 
broad moral realist understanding of rights: rights as in some sense real or  
natural, not just conventional; rights as connected in some way with what 
our most reflective and dedicated thinking proposes about the truth con- 
cerning simple justice o r  human nature.13 These critics cited the ninth 
amendment as one sign that the Constitution itself honors rights beyond 

IOFor an analyxis and critique of Bork's constitutionalism, see Barber, The NewRight 
ArsauIt on Moral I n p i y  in Constitutional Law, 54 Geo. Wash. L Rev. 253, 256-66 
(1986). 

"381 U.S. 479 (1965) (Harlan, J., concurring). 

1ISee. e.g.. A. Bickcl, The Least Dangerous Branch 1-110 (1961); M. Perry, The 
Constitution, the Courts, and Human Rights 91-145 (1982); Perry, Moml Knowledge, 
Moral Reasoning Mom1 Relativirm: A "Naturalist" Pcnpechw, 20 Ga. L Rev. 995, 
1049-75 (1986). 

13For a comprehensive and systematic exposition of the moral realist and antirealist 
(here "conventionalist") positions in moral philwphy. together with a broad defense of 
moral realism as a family of positions, see Moore. MomlReafity. 1982 WIS. L Rev. 1061. 
See a h  Moore, A NaNmI Low Theoyof Inrerpn&hon. 58 S. Cal. L Rev. 277.288-313 
(1985) [hereinafter Moore. NatumlLow Theory]. For an attempt to derive American con- 
stitutional rights from a natural human desire to be and to be known as rational creatures. 
see S. Barber, On What The Constitution Means 105-68 (1984). For a realist attempt 
to defend liberal constitutionalism from communitarian critics, see S. Macedo, The New 
Right v. The Constitution (1987). &me recent attempts at moral realist arguments by 
constitutional scholan are vitiated when they adopt the philosophic conventionalism of 
Richard Rorty. Michael Walzrr, Alasdair Maclntyre and other philosophen. These con- 
stitutional scholan include Michael Perry and Rogers Smith. See R. Smith, Liberalism 

those expressed in the positive law.14 They might have added that the  
ninth amendment implies that the community is capable of doing wrong 
in ways other than contradicting expressed self-limitations on its power. 
For, as a norm addressed to the community's agent-government, t he  
ninth amendment presupposes the community's capacity for violating 
rights beyond those expressed, which is tantamount to a capacity for  
injustice beyond inconsistency with past statements. Since the ninth 
amendment is a precaution against this capacity for injustice beyond 
self-contradiction, the ninth amendment implies a standard of justice 
that is primarily substantive.15 

Later in this paper I shall add to what others have said for this view 
of the ninth amendment. I can assume its validity in this comment on the  
Bork episode, however, because Bork himself has conceded the central 
part of it. When asked for his view of the ninth amendment during the  
hearings, Bork said the amendment was like an inkblot covering an enu- 
meration of specific rights. H e  said he could not decide cases under the  
amendment without knowing what was under the inkblot.16 By treating 
the ninth amendment as a mistaken way to secure rights, Bork implied 
that the amendment was not designed merely to underscore the tenth 
amendment's reminder that the powers of the national government 
vis-a-vis the states were limited through enumeration. Bork implicitly 
rejected a federalism reading of the ninth amendment that would find 
the amendment's meaning deducible from the powers enumerated in 
article I, section 8 and elsewhere in the Constitution.17 Bork acknowl- 
edged, in other words, that constitutional rights in general, including the  
inkblotted ones, are or  would be exemptions from the powers of govern- 

and American Constitutional Law (1985)(compmid. at 202-05.229-30 with id. at 184. 
213); Perry,supm note 12(compareid. at 1014-23 with id. at 1049-75). Fora moral real- 
kt argument that the judicialy should severely curtail its protection of rights, see Berns, 
supra note 2; Berns.~udicialReviewandtheRi~rrandLawsofNature. 1982Sup. Ct. Rev. 
49. I have argued that Berns' realism projects a public philosophy equivalent to Bork's 
conventionalism. See Barber, supra note 10, at 266-75. 

14Nomination of Robert H. Bork to be Associatc'~ustice of the United States 
Supreme Court: Report of Committee on Judicialy United States Senate. S. Exec. Rep. 
NO. 7, 100th Cong., 1st Scss. 11-14 (1987). 

l5CK I. Ely, Democracy and Distrust 34-41 (1980) (language and history of ninth 
amendment suggest judicial protection of unenumerated substantive rights) (excerpted 
in volume 1). 

16Wall St. I.. Oct. 5, 1987, at 22. col. 2 (Robert Bork's testimony is reprinted in 
appendix B). 

''See J. Ely, supra note 15. at 34-38. 



ment-limitations on themeam government may employ in pursuit of its 
authorized ends. The problem with the inkblotted rights on this account 
is that we do not know what they are. The ninth amendment is regarded 
as a mistaken attempt to secure rights, not another way of confining 
government to enumerated powers. 

11. What Might the Bork Episode Mean? 
Bork's defeat came after his repudiation of the ninth amendment 

and his related rejection of a general constitutional right to privacy, the 
most controversial modern expression of the ninth amendment's prom- 
ise to honor rights beyond the positive law. This juxtaposition of events 
invites, though hardly compels, an interpretation of the Bork episode as 
the nation's rejection of Bork's constitutionalism for the constitutional- 
ism of the ninth amendment: that the positive law can fall short of its 
aspiration to real justice for individuals and minorities, and that judges 
and others have an affirmative duty to further this aspiration. 

Bork and the Administration reject this interpretation of the 
Senate's action. They believe the Senate and the public were victimized 
by a campaign of lies and special interest pressure that could corrupt the 
process of judicial nomination foryears to come. Aside from theirallega- 
tions of ma~evolence,~~ Bork and the Administration have reason to seek 
an explanation other than the nation's embrace of the ninth amendment 
and the constitutionalism it expresses. For Bork's majoritarianism is but a 
right-wing version of a basic moral conventionalism that most American 
intellectuals profess. This includes leaders among Bork's critics who can- 
not fdly embrace the traditional constitutionalism of the ninth amend- 
ment.19 So the Administration and its critics are now engaged in what 
Dworkin calls the "second battle over Bork-the battle over the best 
explanation of his defeat."20 

Assuming, then, that the facts of the matter will support either of 
two conflicting interpretations, how should we view the Bork episode? 
Should we favor an interpretation that turns away from Bork's constitu- 
tionalism and toward the view that our basic law would reconcile majori- 

1-e depth of feeling among Bork's leading supporten b evident in Garment. The 
War Agaitut Rebut H. B o d ,  Commentary. Jan. 1988, at 17. 

19For an analysis and criticurn of Ronald Dworkin's "deep conventionalism," see 
Moore, Metaphy5iu. Epistemology, md Legal 7lieory, 60 S. Cat. L Rev. 453 (1987). 
Laurence Tlibe's eonventionalbm b evident in L %be, Constitutional Choim 3-20 
(1985), especially at page 5. 

mDworkin. Fmm Bod to knnedy, 34 N.Y. Rev. Boob 36.36 (1987). 

tarianism to a standard of justice beyond the written law and social 
convention generally? 

We can begin by considering why we are interested in explaining 
Bork's defeat. Our interpretation of the Bork episode matters because 
both sides expect a successful interpretation to constitute a reason for 
how the nation should conduct her affairs; we expect a successful inter- 
pretation to have normative force. If the Administration should make the 
case for its version of what happened, then the Bork episode wiIl suggest 
no reason to alter the Administration's constitutional philosophy, just its 
nominating strategy. Should Bork's critics give the most persuasive 
account, the nation would have an additional reason to reject Bork's con- 

[ stitutionalism as a normative position. The normative stature of Bork's 
I constitutionalism would have been either diminished, enhanced or left 
I unchanged depending on one's interpretation of what the nation's repre- 

sentatives did, because the public's considered opinion, or what repre- 
sents that opinion, has normative weight with us. 

As in the controversyover what the framers intended, a controversy 
, 

stretching from before Lincoln's time to the present, the meaning of the 
Bork episode thus proves to be more than a historical question. We are 
debating a question of history taken as normative, and that requires us to 
see the historical material as expressive of something praiseworthy. 
When we take public opinion as normative, we cannot just take a poll to 
determine what the public approves. For "the public" of whose judgment 
we would inform ourselves is an entity of presumed normative authority. 
We want not just the opinion of the public; we want the opinion of the 
public as worthy of its normative or conduct-guiding status. And an entity 
loses its conduct-guiding status-its claim to be worthy of guiding con- 
duct-to the extent that we, upon thorough reflection, believe its judg- 
ments flow from indefensible views of what is good or right, or false 
opinions about what conduces to what is good or right, or irrational pro- 
cesses of testing its premises and reaching its conclusions. 

Both Madison and John Marshall recognized the distinction 
between mere public opinion and the public's considered judgment. 
When Madison opposed Jefferson's proposal for letting the public settle 
certain constitutional disputes among the branches of government, he 
argued that in the heat of political controversy one could expect that 
"[tJhepassiom.. . not thereason, of the public, would sit in judgment. But 
it is the reason of the publicalone that ought to controul and regulate the 
government. The passions ought to be controuled and regulated by the 



government.w21 And John Marshall could attribute theauthoritativeness 
of the act of public opinion that established the Constitution not just to 
the act's mere occurrence in history, but also to the quality of the act as "a 
very great exertion" that neither "can.. . nor ought.. . to be frequently 
repeated."22 

If we should count as a fully authoritative expression of the public 
mind anything that some lawful representative of the public might say on 
any occasion, without considering any question of its quality, then the 
Senate vote on Bork should have to count as sound in all respects. Bork 
and the Administration evidently reject such a superficial measure of 
public opinion, and correctly so. To know what the public really approves 
we would have to know what it would approve after as full and fair a con- 
sideration as circumstances would permit. We would have to settle diffi- 
cult questions about the nature and measurement of the public's real 
wants.23 And we would have to be satisfied that our processes of mea- 
surement-whether predominantly scientific, as in a public-opinion poll, 
or predominantly political, as in a system of representation-adequately 
approximated a dialogue between "the public" and a well-intentioned 
critic. Nothing less could yield a reliable version of what the public really 
wanted-its real "interestsw as opposed to its unauthoritative "inclina- 
tions," to use a distinction of importance to the authors of The 
~edera l i s t .~~  

The question of what the authoritative public approves thus 
becomes indistinguishable from what the public would approve if it 
wanted to remain worthy of normative authority and if it were in a posi- 
tion to give the matter full and fair consideration. Abstractly put, the pub- 
lic would have to want what is simply right or as close to what is right as its 
material conditions permitted. And this is a question upon which 
informed and reflective individuals can form opinions that are worth 
treating as responsible hypotheses-often at least as responsible as the 
hypotheses concerning the public mind produced by established scientific 

21The Federals1 No. 49,at 343 (J. Madison) (J. (hoke ed. 1961) (emphasis in origi- 
nal). 

a a r b u r y  v. Madwn, 5 U.S. (1 Cranch) 137, 176 (1803). 
=For an outline of the meta-interpretive problem involved, see R. Dworkin. A 

Matter of Principle 34-57 (1985). 
2 % ~  Federalist No. 71, a1 482-83 (A. Hamilton); see a& id. No. 63, at 424-25 

(J. Madison). 

and political processes. Thus, Federalist No. 71 could state as a general 
truth of republican theory and the authoritative public mind: 

The republican principle demands, that the deliberate sense of the 
community should govern the conduct of those to whom they entrust 
the management of their affairs; but it does not require an unqualified 
complaisance to every sudden breese of passion, or to every transient 
impulse which the people may receive from the arts of men, who flat- 
ter theirprejudices to betray their interests. It is ajust observation, that 
the people commonly intend the PUBLIC GOOD. This often applies 
to their very errors. But their good sense would despise the adulator, 
who should pretend that they always reason rigf~t a b u t  the rneuns of 
promoting it. They know from experience, that they sometimes en; 
and the wonder is, that they so seldom err as they do; beset as they 
continually are by the wiles of parasites and sycophants, by the snares 
of the ambitious, the avaricious, the desperate; by the artifices of men, 
who possess their confidence more than they deserve it, and of those 
who seek to possess rather than to deserve it. When ocwionspresent 
themselves in which the interests of the people are at variance with 
their inclinations, it is the duty of the persons whom they have 
appointed to be the guardians of those interests, to withstand the tcm- 
porary delusion, in order to give them time and opportunity for more 
cool and sedate r e f l e c t i ~ n . ~ ~  

With this understanding of why we are interested in what the Senate 
did, we can now assess the broader moral significance of the Bork 
episode. For this understanding puts Bork's view of the meaning of the 
Senate's action at a disadvantage. If the public should accept Bork's con- 
stitutionalism it has to be prepared to claim that, in principle, it can do no 
wrong, except (for some reason) behave inconsistently with principles of 
its own making. Such is the upshot of Bork's view that the majority's own 
will provides the sole legitimate standards for limiting majority will. This 
assertion of community power to define the most basic standards of right 
and wrong would conflict with the presuppositions of our ordinary moral 
experience, as manifest most clearly in our ordinary patriotic desire to 
praise our community. Praising the community presupposes standards 
which the community can either succeed, approximate, or fail to live up 
to. Praising the community makes sense only where failure is assumed to 
be possible. Assume Bork's radical conventionalism as a normative posi- 
tion within the community, and it would be unpatriotic not only to suggest 
that the community should try to be other than it is, it would be unpa- 

=ld. No. 71, at 482-83 (A. Hamilton) (emphasis in original). 



triotic also to praise the community for being whatever it might happen to 
be. 

Bark's conventionalism is thus a t  odds with the presuppositions of 
our conventional understanding of political morality. Our conventional 
understanding is a moral realist understanding because our social prac- 
tices presuppose that the community is capable of both justice and injus- 
tice and therefore amenable to praise and blame and worthy of either 
preservation or  change. Bork's conventionalism is therefore faithless to 
our conventions; it self-destructs. 'Ib borrow from Michael Moore's argu- 
ment against philosophical conventionalists like Richard ~ o r t y : ~ ~  If Bork 
is right in his belief that the community cannot err, he  is wrong to say so, 
because our community allows that it can err, morally and in other ways. 
And if Bork's conventionalist beliefs are  wrong, he e m  in professing 
them. If he is right he is wrong, and if he is wrong he  is wrong. 

Bork's constitutionalism is therefore wrong-either simply wrong 
or  wrong with us, wrong in this community. Should spokespersons for this 
community seriously assert that in principle the community can do no 
wrong, this community would adjudge them eitherwillful, stupid, shame- 
less, o r  blasphemous. And these are not terms we would want to apply to 
ourselves or  our collective selves. A community fairly characterizcd in 
this way would lose its moral authority with us. Thus, The Federalist saw 
clearly that the community deserved, and that the community believed it 
deserved, praise for its forthright recognition of its proneness to instru- 
mental and moral error and its willingness to strive for self-improve- 
ment.z7 

In sum, I think that upon full and fair consideration the public cer- 
tainly would reject Bork's constitutionalism. And so we should hope that 
the facts of the Bork episode can bear the interpretation that Bork's crit- 
ics would give them. I want next to propose that if the public has rejected 

26Moore, Natural Law n e o y ,  ~upm note 13, at 309-13. 
' s e e  mpm text accompanying note 25; see a h  The Federalist No. 1, at 3-6 

(A. Hamilton); id. No. 9, at 50-51 (A. Hamilton); id. No. 10, at 57.63-64 (J. Madison); 
id. No. 15, at 91-93 (A. Hamilton); id. No. 49, at 341-43 (J. Madison); id. No. 51, at 
349-53 (J. Madison); id. No. 55, at 377-78 (J. Madison); id. No. 63, at 422-25 
(J. Madison); id. No. 78, at 528-29 (A. Hamilton). For a broadly similar statement o f  
the American character as reflected in the founding, r e  GoIdwin, OfMen Md An& 
A Search for Momlily in fhe Conrrihrrion, in The Moral Foundations o f  the American 
Republic 24 (R. Hotwilz ed. 1986). Perry's theory o f  an American tradition dedicated 
tomoral growth-"growth" as distinguished from mere0change," prc~umably- isvitiated 
by Perry's ultimate embrace o f  a conventionalist metaphyiol. See M. Perry, supra note 
12, at 96-102,110-11,119-21 (1982); Perry, nrpm note 12, at 1049-75. 

Bork's constitutionalism, or  when it does, it should embrace the constitu- 
tionalism of which the ninth amendment is emblematic. 

111. The Ninth Amendment's Constitution 
I have suggested that officials and citizens faithful to the  ninth 

amendment would conduct themselves and perform their duties in a 
manner calculated to hold the community and its agent-government 
responsible to real standards of political morality, real asopposed to stan- 
dards believed to be merely conventional o r  of the community's own 
making. This understanding of the ninth amendment isa broadened form 
of what I shall call the current liberal (and libertarian) conception of the 
ninth amendment. The liberal conception holds that individuals and 
minorities enjoy judicially enforceable rights against the community 
beyond those rights specified in the constitutional document. T h e  lan- 
guage and history of the ninth amendment certainly admit, though they 
may not compel, the liieral i n t e r p r e t a t i ~ n . ~ ~  And Bork's inkblot argu- 
ment, the most publicized recent argument against honoring the amend- 
ment, concedes the liberal reading when it decides to treat the  ninth 
amendment as a mistake. I submit in this sectionan affirmative case for a 
broad liberal reading of the ninth amendment. The concluding section 
takes up objections to the liberal reading. 

I argued in the preceding section that we should hope that past and 
future facts permit us to interpret the Bork episode a s  the nation's rejec- 
tion of Bork's constitutionalism. In order fully to recognize the American 
public a s  a norm authority, the public's acts must meet our expectations 
of what is worthyof normative authority. Apublic that took Bork'sconsti- 
tutionalism to heart could not meet the requisite expectations. A similar 
argument holdsfor interpretations of the framers' intent. If the framers' 
language and the historical record yield interpretive options, some of 
which honor and some that dishonor the framers, and if we seek their 
intentions in a context that presupposes them worthy of authority, then 
we should choose the interpretation that honors them. There is nothing 
novel in this approach. Nor does it make impossible claims to settle con- 
crete questions in a direct way; it can only move discussion in the right 
direction. 

Thus, B n e y  wanted the country to believe that he  was moved t o  his 
interpretation of the Declaration by a desire to avoid the conclusion that 

=See J. Ely.supra note 15. at 34-40; R. Barnett. &conceivingheNNinhAnundmen~, 
74 Corn. L Rev. 1 (1988). 



its authors were hypocrites.29 Herbert Storing termed Ziney's view (the 
common view in our own day, Storing believed) "a gross calumny on the 
Founders,"30 and partly to avoid this calumny Storing defended Lincoln's 
interpretation of the Declaration. They saved the Declaration's authors 
from hypocrisy only to suggest that they may have been guilty of injus- 
tice.31 and he covered that suggestion by separating law from morality,32 
a move that calumniated the law. Lincoln's was the better interpretation. 
By imputing to the framers an aspiration to overcome slavery, Lincoln 
reconciled the framers to simple justice without denying the undeniable 
gap between their words and their deeds. He could face the fact of this 
gap without depreciating the framers and the law because aspirations 
presuppose such gaps. Gaps between word and deed do not necessarily 
signal hypocrisy, and both the framers and the law could have aspired to 
simple justice. 

A similar argument applies to interpretations of the ninth amend- 
ment. We who look to the amendment for guidance presuppose its 
authority; we should read it, if its language and history permit, in ways 
that preserve its authority. And it claims moral as well as legal authority 
because the document of which it is a part claims moral authority, as did 
those who defended the document at the founding. That the document 
claims other than mere legal authority, and therefore possibly moral 
authority, is evident fmt as a logical matter. Because the Constitution 
declares itself "supreme Law," our reason for honoring that declaration 
cannot itself be a law, at least not in the same sense of "law" or law of the 
same kind.33 

Secondly, the Constitution presents itself in the preamblc as 
enacted for the sake of ends, including "Justice," that the document 
leaves undefined; these ends subsume the Constitution as a bundle of 
means. This basic understanding of the Constitution as means to ends 
that the law does not define is evident throughout The Federali~t.~~ Thus, 
Federalist Nos. 9 and 10 defend the entire constitutional scheme as 

zPDrcd Scott v. Sanford. 60 U.S. (19 How.) 393,410 (1857). 
MStoring.Slawryandthe Moml Foundahomof t h e h r i c n n  Republic, in The Moral 

Foundations of the American Republic 311. 316 (R. Holwifz ed. 1986). 
3LDmdSc~n,  60 US. (19 How.) at 405.407. 

3'See R. Flathman. Political Obligation 48-50 (1972) (the general rule that law 
should be obeyed cannot ilself be a legal rule). 

NSee sources cited supra note 27. 

designed to control the effects of faction and majority faction in partic- 
ular, with "factionw defined as a group which acts in a manner "adverse to 
the rights of other citizens, or to the permanent and aggregate interests 
of the community."35 When Federalist No. 40 defends the Philadelphia 
Convention's circumvention of Congress' charge merely to amend the 
Articles of Confederation, it cites "rulesof construction dictated by plain 
reason, as well as founded on legal axioms" that, under the cucum- 
stances, require abandoning the Articles for a new constitution. As 
applied under the circumstances, these rules would have had the dele- 
gates consider "[wlhich was the more important . . . the happiness of the 
people.. . and an adequate government.. . or that an adequate govern- 
ment should be omitted, and the articles of confederation be 
preserved."36 

Federalist No. 45 flatly says that "no form of Government whatever. 
has any other value than as it may be fitted for the attainment o f .  . . the 
solid happiness of the people."37 Federalist No. 51 says "[jlustice is the 
end of government. . . the end of civil society. It ever has been, and ever 
will be pursued, until i t  be obtained, or until liberty be lost in the 
pursuit."38 As we have seen, Federalist No. 71 distinguishes the objective 
"interests" of the people from their "inclinations," speaks of "the true 
means" of pursuing the former, and charges officials with the "duty" of 
that pursuit in opposition to "passion" and "transient impulse" of the 
public if need be.39 And Federalist No. 78 charges judges not only with 
correcting infractions of the Constitution in properly brought cases and 
controversies, but also with "mitigating the severity, and confining the 
operation" of "unjust and partial laws" that may happen to be within the 
government's constitutional grant of powersq0 

These passages presuppose standards of political morality to which 
government is responsible despite their nonreducibility to positive legal 
formulas. The liberal reading of the ninth amendment fits this reference 

3SThe Federalist No. 10, at 57, 60-61 (J. Madison); id. No. 9, at 50-52 
(A. Hamilton). For anargument that protecting rightsand serving the objective interests 
o f  a truly corutitutional community am not incompatible objectives, see S. Barber,mpm 
note 13. at 105-15. 214. 

%e Federalist No. 40. at 259-60 (J. Madison). 

371d. NO. 45, at 309 (J. Madison). 

381d. No. 5 1, at 352 (I. Madison). 

N1d. No. 71. at 482 (A Hamilton). 

"Id. No. 78, at 528 (A. Hamilton). 



of the law to higher authority and serves to remind us of it, as the Bork 
episode shows. For when positive law requires officials to honor rights 
b.eyond those specified in the positive law, it charges officials with pru- 
dent efforts to bring out the best in the legal and social material with 
which they have to work by preventing at least some forms of injustice 
beyond those against which the positive law directly provides. This serves 
to nudge the law toward simple justice. When the ninth amendment 
directs officials to honor unenumerated rights, it suggests the Constitu- 
tion's openness to justice-the continuing, never-ending aspiration to 
justice of which Lincoln and Madison spoke. This is an aspiration that 
convention can neither satisfy nor contain. 

This view of the ninth amendment preserves our moral authority as 
a people because it expresses a praiseworthy recognition of, and a praise- 
worthy response to, the facts of our common moral experience. The facts 
I refer to are: (1) the evident defeasibility of all concrete conceptions of 
general normative ideas like justice, along with the familiar "indetenni- 
nacy" in the application of general legal-moral standards in concrete 
cases; and (2) the ordinary assumption or sense that, although defeasible 
in formulation and controversial in application, some conceptions and 
decisions are morally superior to others. Aview that can account for this 
mixed moral experience must recognize both elements of the mixture. 

If these elements are ineluctable aspects of our moral experience, 
as they evidently are, a successful approach will give each its due. All such 
approaches will be moral realist in that they preserve the sense that 
moral terms like justice refer to real and partially accessible relation- 
ships, not just conventional ones or wholly inaccessible ones. These 
requirements favor that form of moral realism which conceives concrete 
conceptions of general moral standards as defeasible theories of the real 
relationships signified by general moral terms. Thus "justice" refers to 
justice, and our "justice" would be a conception or a theory of justice, a 
theory that could be improved. The task of moral philosophy on this 
view-the task, rather, of anyone interested in justice, whether politi- 
cian, citizen of a regime that pretends to justice, philosopher, or anyone 
else-is to do what one can feasibly do to achieve progressively better 
versions of justice, in theory and in practice, or to support in one's own 
way a system that actively aspires to such achievement. 

In this connection, the open-endedness of the ninth amendment 
warrants special emphasisand elaboration. By allowing that there can be 
actionable injustices beyond the positive law, the ninth amendment 

implies that the legal instruments for insuring justice can never be fully 
codified. The ninth amendment is thus express authorization for a power 
that Federalist No. 78 assumes already in the possession of our courts: the 
power to mitigate governmental injustices that m r  within the scope of 
authorized governmental p o ~ e r . ~ l  This is a power to restrict the use of 
unjust but not expressly proscribed means to authorized governmental 
ends. Thus, Storing could say that even "[w]ithout a bill of rights our 
courts would probably have developed a kind of common law of individ- 
ual rights to help to test and limit governmental power."42 And with the 
addition of the ninth amendment and other essentially open-ended 

I 
I clauses, like the due process and equal protection clauses, Ely is correct 

to conclude that the Constitution issues to courts what is in effect "a 
1 rather sweeping mandate" to review the substance of legislative decision 

virtually across the board.43 
Yet Ely and others err in thinking constitutional theory should look 

for ways to close the ninth amendment and other open-ended provisions 
by ident~fylng "sources" to which judgesand others can go to locate rights 
for application in concrete cases. This quest for sources is an error when 
open-endedness is part of the very logic of a provision, as it is in the case 
of the ninth amendment. Even if we were to amend the Constitution to 
incorporate by reference all state constitutional rights, common law 
rights, rights enumerated in treaties and other international conven- 
tions, implied structure-based rights, rights rooted in tradition and con- 
ventional morality, rights derived from sacred texts and revealed by 
divine dispensation, and all other positive and conventional rights in the 
broadest senseof these terms, the ninthamendment would still be mean- 
ingful. It would still make sense to say that there are rights beyond those 
enumerated and incorporated by reference. Since one could still ques- 
tion the justice of the system and the adequacy of recognized rights, one 
could hold the government obligated to avoid unanticipated injustices. 

42Storing added: 
Might the courts thus have been compelled to confront the basic q u u -  

tiom that "substantive due pmccn." "substantive equal protection." "clearand 
present danger," etc., have permitted them to conceal, even from themselves? 
Is it possible that without a bill of righh we might suffer less o f  that ignoble 
battering between absolutistic positivism and flaccid historicism that chamc- 
teriza our constitutional law today? 

Storing, The Comhmhon and h e  Bill or Rigfib, in How Does the Constitution Secure 
Rights? 15. 26 (R. Goldwin & W. Schambra eds. 1985). 

43J. Ely, supra note 15, at 32,22-41. 



Because of the elusive nature of justice and the defeasiblecharacter of all 
conceptions of justice, the system's conception of justice, however dense, 
would fall short of the system's expressed aim of simple justice. 

A similar logic is found in the meaningful forms of judicial review 
under current fifth and fourteenth amendment doctrine. By the mean- 
ingful forms of review I mean those that require "intermediate" to "strict 
scrutiny* of legislation. These meaningful forms are to be opposed to 
"minimal" or "relaxed scrutiny" because the "mere rationality" required 1 

in matters calling for relaxed scrutiny is a test with no critical bite at all, 
and a test that is no real test is f r a ~ d u l e n t . ~ ~  

Applying some meaningful test of reasonableness would find judges 
and others conducting case-by-case review of legislation in changing 
circumstances. For the reasonableness of measures is a contextual mat- 
ter. Because wecannot control the future, we cannot know in advance of 
particular circumstances where the harm visited by government on some 
individual or minority would be justified by aaedible view of the common 
good within the system's capacities.45 Thus, a reasonableness test is 
incorrigibly open-ended. And the right to be harmed only by govern- 
mental acts that are reasonable by some honest test is the least of the 
protections we could expect under the ninth amendment. 

I am not suggesting that it would be a mistake to create a common 
law list of specific rights under the ninth amendment-Griswold's right to 
privacy, for example, and the acknowledged substantive due process 
rights. It is the quest for sources and the limitation of rights to those that 
can take their place on such lists that offends what seems the best inter- 
pretation of both the ninth amendment and the Constitution as a whole. 
To reiterate, the best interpretation would have to conform to the two 
undeniable facts of our common moral experience: the defeasibility of 
our conceptions of justice and the sense that we can distinguish better 
from worse conceptions. I contend that a successful explanation of these 
facts must view our conceptions-as mere versions of justice, a real rela- 
tionship which we know through progressively better theories. Other 
approachesare untenable, either simply untenable, or untenable with us, 
or both. Thus, to deny the presupposition of moral truth behind our com- 
mon sense of better and worse answers in moral controversies is to lapse 

Macedo, s u p  note 13, at 59-68. "[C]onstitutionalism's core commitment to 
genuine reasonablenm is threatened by the e m t z  rationaliv standard." Id. at 61. 

45For a defense of this interpretation of meaningful rationality, see S. Barber,supm 
note 13, at 126-31. 

1 ultimately into a profound philosophical skepticism that is unable to sus- 
I tain itself, for the thoroughgoing skeptic cannot defend the prescription 
I implicit in the very enunciation of the skeptical thesis itself; i.e., that we 
I ought to believe it.46 And denying the defeasibility of our moral concep- 
1 tions in the face of their manifest defeasibility signals qualities ranging 

from a cowardly unwillingness to face the evidence, to jingoism, willful 
blindness, and even repressive zealotry-vices all, with us at least, and 
perhaps simply. 

So we could have a common law list of rights-an "honor roll" of 
sorts-as well as an active reasonableness test under the ninth amend- 
ment. But a difference would remain between constitutionally expressed 
rights like those of the f i t  amendment and a declared ninth amendment 
right.The difference would reside in the added force of positive constitu- 
tional status behind the expressed constitutional right. Improvement in 
our understanding of justice can change old views of what rights we ought 
to honor as well as old conceptions of rights the positive law requires us to 
honor. Thus, our best thinking on the subject at a given point in time can 
persuade us that we ought to recognize a right to privacy, a liberty to con- 
tract, and a freedom of speech. Later we might decide we were mistaken 
and that the mistake was grave enough to outweigh the real values asso- 
ciated with honoring precedent (stability and equality of treatment, for 
example). We then have an argument for withdrawing recognition of 
these rights. But expressed constitutional provision supports one of these 
rights, and that fact counts as an argument in behalf of retaining that 
right, an argument that is not available for the other two. The positive law 
would thus require us to honor some conception of free speech, however 
minimal, even if we were convinced it was a mistake to honor any. Per- 
haps we might decide toput free speech "in the course of ultimate extinc- 
tion," as Lincoln proposed for the purely positive right to property in 
human beings. But it would remain a positive right for a time and derive 
some support from the values that we have reason to associate with hon- 
oring the positive law generally. The same could not be said for the rights 
to privacy and contract. They would owe their status to the force of the 
arguments that directly support them. Of course, these arguments would 
have to consider the costs of disestablishing mistaken rights, costs like 
weakening or destroying the public and private institutions that support 

4 6 ~ o r  the reduction of conventionalism to skepticism, see Moore. Natural Lpw 
Theory. supra note 13. at 291-301. 309-13. 



the rights or depend upon them, a calculation Bork seemed willing to 
make before disestablishing rights to ~ r i ~ c y . ~ ~  

A moral realist approach to the ninth amendment therefore does 
risk what Justice Black decried as an accordion-like "power under 'natu- 
ral law' periodically to expand and contract constitutional standards to 
conform to the Court's conception of what at a particular time consti- 
tutes 'civilized decency' and 'fundamental principles of liberty and jus- 
tice.' "48 One must concede Black's point notwithstanding the problems 
he had in remaining faithful to his professed positivism.49 But I would 
respond that it makes no sense to defend the positive law by putting its 
professed aims (justice, for example) in tell-tale quotation marks, thus 
relegating it to the rationally defenseless, if not the fraudulent. And I 
would add that an open-ended ninth amendment as here conceived is 
firmly linked to values that are in turn linked to some of the rights we now 
honor in the positive law. 

These values include first and foremost the substantive value of 
truth-morallxientific truth as a value all rational creatures can in prin- 
ciple share. They also include progress toward truth, which in turn 
requires self-critical striving and reasoned openness to better arguments 
regardless of the personalities, social status, and other personal qualities 
of those who advance those arguments. I need not elaborate the general 
connection between these values and such established and proposed 
rights as the freedoms of conscience and inquiry; the freedoms of speech, 
press, and association; the freedoms from racial, sexual, and ethnic dis- 
crimination; and the opportunities for the individual privacy and material 

47N.Y.Times, Sept. 21. 1987, at B 14, col. 1. 

"Adamson v. California, 332 U.S. 46,69 (1947) (Black, J. dissenting) (footnotu 
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independence needed to form fresh arguments that can either reaffirm 
established opinions or change them for the better.50 

n! Conclusion: The Ninth Amendment and 
Other Constitutional Principles 
Other objections remain, for many join Justice Black and Judge 

Bork in regarding an open-ended ninth amendment as an instrument of 
judicial supremacy in derogation of democracy, the authority of the fram- 
ers, and the rule of law. These objections underscore the fact that there 
are different conceptions of "democracy," "framers' intent," and other 
general normative ideas. For friends of the ninth amendment can argue, 
as I have argued here, that thenation should interpret the framers as hav- 
ing intended a continuing effort to bring our democracy and law as close 
to justice as we can, thus doing all that we can to vindicate the claims that 
our democracy and our law have always made for themselves. Opponents 
of the ninth amendment are free to assert their versions of the general 
normative ideas of democracy, framers' intent, and the rule of law-ver- 
sions that call for ignoring the ninth amendment. But we have a right to 
know more than their conclusions about what we all should approve. We 
need to know if critics of the ninth amendment have reasons why the 
nation should prefer their particular versions of democracy and the rest. 
Those who think they can answer that question abandon essential cle- 
ments of their argument against honoring the ninth amendment. They 
implicitly concede the Constitution's openness to standards of political 
morality beyond the positive law. They act as if they believe that reason 
compels us to incorporate into our understanding of the Constitution 
their versions of democracy, framers' intent, and the rule of law. They 
believe this despite the fact that the constitutional document mentions 
nothing about democracy, framers' intent, and the rule of law, much less 

%ese rights are all exemptions from gwernmental power. Whether the Constitu- 
tion is open to welfare rights which judges can enforce is of course most problematic. But 
there is no problem in principle with affirmative rights to governmental services that 
courts wn declare and dorrofficials to, even where there is no power ofjudicial enforce- 
ment. The Fedemltl consistently construa the p e n  granted republican governments 
in terms of a duty to achieve the ends that mwed the sovereign people to grant powen 
in the first place. Welfare rights are therefore a possibility. The question would turn on 
several considerations: a substantive theory of the ends of government, whether serving 
those ends sometimes could entail legislative entitlements, and whether courts could ex- 
hort a reluctant community to itsconstitutional aspirations. Despite judge-made doctrine 
regarding the case and controversy requirement, Marshall's opinion in Madury v. 
Madison could provide precedent for a judicial power to exhort officials to duties whose 
performance judges wnnot enforce. 5 U.S. (1 Cranch) 137 (1803). See also S. Barber. 
supra note 13. at 71-83. 129-31.201-03. 212-13. 



specific versions of these ideas. They also depreciate what the document 
does say about justice, equality, due process, and unenumerated rights. 

Zf critics of the ninth amendment should stick by theubasic position 
regarding the nation's alleged aspiration to simple justice, then they 
would have to say we cannot have a reason for preferring particular ver- 
sions of other general norms, like democracy and the rest. They might 
then contend that we must settle for established beliefs about these 
things. And on our noting that the very debate among us indicates dis- 
agreements in crucial areas, if not the most basic ones, they might believe 
we have no choice but to postulate answers and proceed from there. Just 
how we would distinguish postulated answers of this sort from the impo- 
sitions of some tyranny is a question we would have to address, and soon. 
For it would take an enormous amount of political power and good for- 
tune to transform a postulated answer into a political consensus. Even 
then, the conventionalists would leave us without real reasons forprefer- 
ring the order and stability gained through postulated solutions to goods 
of the kind to which disorder gives scope: the heroic achievement of suc- 
cessfully postulating one's own solution, for example. 

In any case, the fact is plain enough: all participants in the current 
debate either pursue what they understand to be an arbitrary position or 
they presuppose that reason is capable of finding better and worse 
answers to normative questions generally. Since they are hardly likely to 
argue for an admittedly arbitrary position, participants in the debate will 
tend to proceed within the ordinary presuppositions which make the 
debate possible. Bork is a case in point. For all his heroic professions of 
skepticism, Bork proceeds as if social order is objectively good for every- 
one who can give the matter adequate thought and therefore a suitable 
foundation for collective action.51 Bork exempts the value of social order 
from the famous equal gratification principle which he applies to merely 
conventional goods.52 And he neither speaks nor acts as if this exemption 
is either an arbitrary or a tyrannical one. Thus, he enters into a public 
debate as a thinker, not just an official, with arguments, not just edicts, 
presumably for the sake of advancing us all toward truths about the 
world, truths with implications for our conduct. By entering with argu- 
ments instead of edicts he enters with submissions. He submits his propo- 
sitions to the reasoned acceptance of others, and therefore potentially to 

J'See Addreu by R. Bork, supm note 8. at 4. 

JZSee B a t ,  supra note 9 ,  at 2-4, 10. 
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the reasoned rejection of others, since there can be no reasoned accep- 
tance without the possibility of rejection. Entering with edicts would have 
disqualified him for the debate. Wilful assertions would not only have 
departed from social expectations regarding conduct in debate, they 
would have signaled attitudes that offend on moral grounds. Aside from 
the content of his theory, Bork's conduct as a theorist shows how unlikely 
it is that anyone can successfully deny the presuppositions of our com- 

1 mon moral experience regarding defeasible conceptions of an elusive 
moral reality. 

I Those who oppose honoring the ninth amendment on grounds of 
1 
I 

democracy and the rest must therefore answer the following question. 
1 Why should we degrade democracy, the framers, and the rule of law by 
I conceiving these authorities in ways that deny their claim to jus- 

tice-ways that mark them as unworthy of authority? 
Often accompanying arguments from democracy is an objection to 

honoring open-ended provisions like the ninth amendment from a fear of 
judicial supremacy, usually coupled with a populist abhorrence of 
"Platonic guardians." I conclude with a brief comment on these objec- 
tions. 

To say that judges should perform their duties consistently with the 
ninth amendment does not imply that courts should monopolize the 
function of constitutional interpretation. If anything, it suggests the con- 
trary. For by signaling responsibilities beyond conventional standards, 
the ninth amendment shifts the focusof our concerns away from all con- 
crete versions of justice and other norms to the real things and relation- 
ships of which the versions are versions. This favors a multiplicity of 
interpreters as essential to the process of seeking better versions. An 
arrangement that discourages a multiplicity of interpreters risks a shift in 
attention away from the true source of authority to the instruments for 
realizing it. Severed from a concern for justice, courts and other institu- 
tions lose theu self-critical capacities and degenerate into willfulness, 
stupidity, and (if anyone is left to notice, judicial monopoly resulting as it 
has more from the acquiescence of others than from judicial usurpation) 
illegitimacy. Thus, a realist argument is available for the view of 
Jefferson, Lincoln, and even New Right constitutionalists like Edwin 
Meese that officials ought to look for ways to respect judicial power in 
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specific cases without abdicating their higher responsibility to the 
Constitution and its 

As for the role of philosophy in mitigating unanticipated injustices 
to individuals and minorities, much depends on the conception of philos- 
ophy we employ. Philosophy as a set of discrete teachings to be consulted 
not as heuristics but for uncritical application in concrete cases-philoso- 
phy as ideology-is distinguishable in no way that is relevant here from 
conventional answers regarding morallscientific truth.54 If all concep- 
tions of justice are defeasible, so are the conceptions of philosophers. 
Because open-endedness is basic to its logic, the ninth amendment com- 
mits us more to a process or a method than any specific substantive teach- 
ing except one: that morallscientific knowledge is better than mere 
opinion, that progress toward morallscientific knowledge is objectively 
good, that progress toward morallscicntific knowledge is presumptively 
possible, and that the touchstone of truth is reality or  nature, not social 
convention and its spokespersons, be they judges, professional philoso- 
phers, or what have you. 

This process or method is nothing other than giving and exchanging 
reasons in an open-minded and public-spirited way about what to believe 
and how to live. Philosophy as a method is the most careful and ambitious 
form of this activity. Aside from what one might say about the teachings 
of some philosophers (conventionalism comes readily to mind) philoso- 
phy as a method is hardly alien to common sense.55 With us at least, if not 
simply, common sense presupposesphilosophy as a process because com- 
mon sense distinguishes truth from opinion, values truth above opinion, 
and values self-critical and public-spirited striving for truth above willful 
and opinionated self-assertion. Deny philosophy and its predicate-the 
possibility of progress toward the truth, in this case moral and political 

%ee S. Barber, supm note 13, at 196-99. For discussions of the renewed interest 
in a broadly "departmentalist" approach to constitutional interpretation, see J. Agresto, 
The Supreme Court and Constitutional Democracy (1984); Brest. Congress as Conslitu- 
tionaIDccirionmnkcrand Its Power to Counterludicial Doctrine, 21 GJ. L Rev. 57 (1986); 
Hickok. The Fmmers' Unde~tanding of Consitutional Deliberation in Congress. 21 Ga. L 
Rev. 217 (1986); Levinson. Could Meese Be Rigftt This Time? in The Nation. Dec. 20. 
1986. at 707: Murphy. Who Shall Interpret? The Quea for the Ultimate Conshtutionaf Inter- 
peter. 48 Rev. Pol. 401 (1986); Address by Attorney General Edwin Meese, llrlane 
University Citizen's Forum on the Bicentennial of the Constitution (Oct. 21, 1986). 

S4Ely had philosophy as ideology in mind when he caricatured reliance on philosophy 
with the example: "We like Rawls, you like Nozick. We win. 6-3. Statute invalidated." 
J. Ely, supra note 15, at 58. 

truth-and one must eventually concede the conventionalist view that 
nothing succeeds like success, that there is no real difference between 
growth and change, and that mere words like "democracy" will mean 
whatever those with sufficient power want them to mean. L€ there is any 
support for these conventionalist versions of the real truth, it can hardly 
be found in the popular mind for which the conventionalist position in 
constitutional theory currently purports to speak. 

%ee L Strauss, What is Political Philosophy? 14-17 (1959). 



2. A Moral Realist Defense of 
Constitutional Democracy* 

Michael W McConnell 

Constitutional democracy is that form of government in which 
representative institutions, acting through constitutionally-prescribed 
procedures, have the authority to make legally-binding decisions about 
some (though not all) matters. The system is "democratic" because 
representative institutions are ultimately majoritarian. It is "constitu- 
tional" because it is constituted by some source of enacted fundamental 
law that defies  and limits the authority of the governing institutions, 
reserving some matters to the private sphere. Congress may regulate 
commerce,l but it may not establish a national ~ h u r c h . ~  within the scope 
of authority defined by the Constitution, the decisions of representative 
institutions must be enforced by executive officers and judges, whether 
or not they agree with the substance of the decisions. The Constitution's 
own term for "constitutional democracy" is the "Republican Form of 
~overnment ."~ 

The doctrine of "moral realism," associated with the much older 
conception of natural right, holds that there is an objective standard of 
right against which we can judge the decisions made by representative 
institutions. Adecision reached by the legislature, within the scope of its 
constitutionally-delegated authority and through constitutionally-pre- 
scn%ed procedures, can nonetheless be said to be wrong. Democratic 
legitimacy is no guarantee of right results. 

! 
I 'Reprinted, by permission, from 64 Chi.-Kent L Rev. 89 (1988). 

I 
'U.S. Const. art. I .  5 8, cl. 3. 
21d. at amend. I .  

' Id.  at art. IV, 5 4. 
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The question raised by Professor Sotirios Barber's essaf is whether 
a belief in natural right is compatible with constitutional democracy. He 
contends, in effect, that it is not. He argues that moral realism compels 
the conclusion that judges and other officials are entitled (under the 
ninth amendment or other "open-ended" provisions of the Constitution) 
to overturn the decisions of representative institutions on the basis of 
their own understanding of natural right, even if that understanding has 
no basis in the text, structure, or history of the ~onst i tut ion,~ the sense of 
the community: the precedents of the  court^,^ or other sources of posi- 
tive law.8 Indeed, he takes the position that to confine the authority of 
judges to any set of "sources" whatsoever is "an e r r ~ r . " ~  Any particular 
conception of natural right, including the Constitution's, will inevitably 
fall short of natural right itself: all are "defeasible" and "fall short of the 
. . . aim of simple justice."1° Therefore, Professor Barber concludes, 
those who believe in natural right must oppose any attempt to use the 
Constitution as the sole basis for limits on governmental power. A moral 
realist must believe in judicially-enforceable "unenumerated rightsw- 
rights that have their source beyond the Constitution, in natural right 
itself. 

I do not dispute Professor Barber's belief in natural right. I am, 
under his definition, a moral realist: one who believes in "rights as in 
some sense real or natural, not just conventional; rights as connected in 
some way with what our most reflective and dedicated thinking proposes 
about the truth concerning simple justice or human nature."ll But I do 
not agree that a belief in natural right compels a belief in judicially- 
enforceable unenumerated rights. Professor Barber'sfundamental fallacy 
is to confuse the willingness to recognize the authority of representative 

'Barber, The Ninth Amendment Inkblot orAnolher Hard Nut to Crack?, 64 Chi.-Kcnt 
L Rev. 67 (1988) (reprinted as chapter 1 of thu volume). 

51 deduce R o f w r  Barber's rejection of text, structure, and history from his rejcc- 
tion of the constitutional approach of Judge Roben Bork. See Bork. The Constitution. 
Original Intent, und Economic Ri&, 23 San Diego t Rev. 823,826 (1986) (legitimate 
constitutional interpretationstartsfrom the premise of theConstitution's'tea,structure, 
and history"). Professor Barber never actualiy explairu the position he purports to refute. 

6Barber. supra note 4. at 69-70. 

'Id. at 83 n.48. 

Bid. at 80. 

91d. 

'Old. at 81 

"Id. at 70. 

bodies with the belief that "in principle the community can do no 
wrong."12 Proponents of constitutional democracy do not accede to the 
decisions of representative institutionsbecause they arealways right. We 
do so because the republican form of government seems more likely than 
the alternatives (including rule by judges) to reach right results over time 
in a wide range of cases. We are willing to bear the risk that the communi- 
tywill sometimes be wrong because the risks posed by the alternatives are 
worse. 

Professor Barber directs his argument almost solely to the impor- 
tance of natural rights, while giving little attention to the institutional 
question of how they can be identified and implemented. This is a pecul- 
iar and dangerous oversight. It is peculiar because the central questions 
addressed by our Constitution have to do with the allocation of power. It 
is dangerous because the power to identify and implement natural rights, 
independent of constitutional principles or majoritarian sanction, is an 
awesome power. Constitutional democracy is based in no small part on 
the insistence that no one can be trusted with u~estrained power. 
Professor Barber's position is that government officials who assert power 
in the name of natural right areanswerable to no principleof positive law, 
and that judges who assert such power are answerable neither to any 
principle of positive law, nor to any other branch of government, nor to 
the electorate. 

There may be arguments for reading the ninth amendment expan- 
sively, but moral realism does not compel this interpretation. Rather, in 
the last section of this essay I will present reasons why moral realists, in 
particular, might prefer constitutional democracy to Professor Barber's 
a1 ternative. 

Most modern judges and commentators perceive some degree of 
"open-endedness" in the Constitution, for various reasons and with vari- 
ous justifications, some stronger than others. Very few, and certainly not 
Professor Barber's favorite target, Robert Bork, would limit constitu- 
tional interpretation to the narrow applications specifically contem- 
plated by the framers.13 The discernment of governing principles in the 
Constitution and their application to new and sometimes unforeseen 
circumstances requires judgment and discretion. The most we can hope 

''For a sympathetic account of Bork's m i t i o n .  with suooonine citations. see 
McConnell. ~ h ;  ~;rr Amendnun/ Jukpmd~nc; of Judgr Robcn H. B O ~ .  9 cardo& L 
Rev. 63 (1987). 
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for is that judges will be steeped in the philosophy of the Constitution, 
and will interpret it in a way that is true to the vision of the framers and 
ratifiers. 

Professor Barber distinguishes himself by advocating open-ended- 
ness in itself, an open-endednessfreed not only from the specificcontern- 
plations of the framers but from the very philosophy of the Constitution. 
He insists on "the elusive nature of justice and the defeasible character of 
aN conceptions of justice."14 This necessarily includes the conception of 
iustice riflected in the Constitution. Any constraint on the judge's ulti- 
mate freedom to do justice is necessarily inconsistent with moral realism, 
or so he believes. His position may thus be described as anti-constitu- 
tional: anti-constitutional because it setsup an authority (the judge's own 
view of natural right) as superior, as a matter of law, to the Constitu- 
tion.15 

Of course Professor Barber rejects the standard interpretivist posi- 
tion, represented by Judge Bork among others. The interpretivist view is 
that judges must look to the text, structure, history, and purposes of the 
Constitution to determine the principles to apply to the circumstances of 
today. The basis for this view is that all legitimate authority, including 
that of judges, stems initially from the consent of the governed. Many 
observers believe this view is too narrow, though often their criticism is 
directed against a mere caricature rather than against interpretivism at 
its best.16 It is important to note that Professor Barber does not reject 
interpretivism on the gound that we cannot reliably discern the original 

14Barber. w p m  note 4. at 81 (emphasis added). 

13If the description "anti-constitutional" seems harsh, consider Professor Barber's 
frank statement in an earlier work that "one cannot avoid concluding that adherence to  
the Constitution may prove to be irrational and unjust." S. Barber, On  What the Constitu- 
tion Meam 49 (1984). If this referred solely to  the ultimate right of revolution. as 
enshrined in the Declaration of Independence, though not the Constitution (see U S .  
Const. art. V), this might be unexceptional, though hardly the position of a constitutional- 
ist o f  any sort. But he goes on  tosay that "I see no  way to avoid the conclusion that circum- 
stances can exist in which honoring the supremacy clause would be irrational and unjust 
by norms implicit in the Constitution itself." Id. at 53. If I understand this statement 
correctly, Professor Barber believes that government officials, most pertinently judges, 
even while acting under color of the Constitution, can treat some other source of law as  
superior to  the Constitution asa matter o f  positive law. This h pureanticonstitutionalism. 

16Justice Brennan, for one, seems to  recognize thh. In his famous rebuttal to the 
doctrine of "the intentions of the Framers," Justice Brennan confined his attack to what 
he called "its most doctrinaire incarnation." Address by Justice W~lliam J. Brennan, Jr,, 
Text and Tkaching Symposium. Georgetown University (Oct. 12. 1985). reprinred in The  
Great Debate: Interpreting Our Written Constitution 11, 14 (Federalist Society Occa- 
sional Paper No. 2.1986). Indeed, in the same address, Justice Brennan stated that "the 
very purpose of a Constitution.. . [is] to declare certain values transcendent, beyond the 
reach o f  temporary political majorities" and that "[olne cannot read the text without 

meaning, or that it is difficult to know how to apply original meaning to 
modern circumstances. His objection is much more fundamental: he 
rejects the very notion that the constitutive principles of government 
should be decided by the people. The "assertion of community power to 
define the most basic standards of right and wrong," he says, "would con- 
flict with the presuppositions of our ordinary moral experience."17 To 
anchor positive law in the will of the people-whether enacted law, tradi- 
tion, or community moral consensus-is to commit the sin of "conven- 
tionalism." 

Professor Barber's argument thus bears little resemblance to the 
current debate over interpretivism; he denounces both sides. Ronald 
Dworkin he dismissesas a "deepcon~entionalis[t]."~~ Laurence Tribe is a 
(mere?) "con~entionalis[t].~'~~ He has hopes for Michael Perry, but, alas, 
Perry's theory is "vitiated by [his] ultimate embrace of a conventionalist 
metaphysics."20 So is Rogers smithk21 John Hart Ely is "correct" in 
some respects, but "ern" when he attempts to provide some theory to 
guide judges in the legitimate exercise of authority under the open-ended 
provisions of the C~ns t i tu t ion .~~ Nor do judges escape the indictment. 
Professor Barber criticizes Justice Black for his "professed po~itivism."~~ 
He does not mention Justice Brennan, but it is easy to guess what he 
would have to say about a Justice who believes that "[tlheact of interpre- 
tation must be undertaken with full consciousness that it is, in a very real 
sense, the community's interpretation that is sought."24 

Professor Barber's attack thus goes far beyond the constitutional 
theory of Robert Bork. He rejects any attempt to cabin judicial discretion 

-- p~ - 

admitting that it embodiessubstantive value choices."fd. at 16. In so doing, hecmbraccd 
the central tenet of interpretivism, properly understood: that the Constitution embodies 
certain unchanging principles that judges have an obligation t o  enforce, whatever their 
personal opinioru on those principles may be. 

''Barber, mpm note 4, at 75; set also id. at 69 (criticizing Bork's belief that  "the 
Constitution limits the majority's agent-government solely because majorities a t  the 
founding and at later moments of constitutional amendment willed it so"). 

24Brennan. supra note 16, at 14. 



through a "strong commitment to p r e ~ e d e n t . " ~ ~  H e  rejects Justice 
Brennan's position that some provisions of the Constitution look to an 
evolving community consensus, or  to "rights embedded deeply in a com- 
mui ty9s  moral t r a d i t i ~ n . " ~ ~  H e  even rejects the expansive variation of 
this view that would "yield to judges the power to anticipate changes in 
community morality,"27 even though, to a skeptic, this looks very much 
like the power to do anything at all. These positions, he says, "share a 
conventionalist view of constitutional rightsbecause they agree that rights 
have no source or  weight beyond social convention, established or emerg- 
ing."28 They are, therefore, no more than a "liberalized form of Bork's 
basic view."29 

Indeed, since moral realism implies loyalty to natural right as such, 
Professor Barber must set his face against any and all limits on judicial 
discretion, beyond the judge's own conscience. H e  cannot imagine a con- 
stitution, even in theory, that should be permitted to constrain judicial 
decision making. It is not just our Constitution that is deficient, but the 
very idea of a constitution. 

Even if we were to amend the Constitution to incorporate by reference 
all state constitutional rights,a>mmon law rights, rights enumerated in 
treaties and other international conventions, implied structure-based 
rights, rights rooted in tradition and conventional morality, rights 
derived from sacred texts and revealed by divine dispensation, and all 
other poaitive and conventional rights in the broadest sense of these 
terms.. . . [i]t would still make sense to say that there are rights beyond 
those enumerated and incorporated by reference.. . . Because of the 
elusive nature of justice and the defeasible character of all conceptions 
of justice, the system's conception of justice, however dense, would fall 
short of the system's expressed aim of simple j ~ s t i c e . ~  

The judge's own opinion of what is right: that is the only standard Profes- 
sor Barber can support. Anything else would "fall short of the system's 
expressed aim of simple justice."31 

u b r b e r ,  supra note 4, at 83 n48. 

261d. at 69. 
171d. at 70. 
aid. (emphasis in original). 

n1d. at 69. 
%Id. at 80-81. 
"Id. at 81. 

11. 
Professor Barber does not defend his position on the basis of the 

Constitution's language or history. The best he can offer is that "[tlhe 
language and history of the ninth amendment certainly admit, though 
they may not compel," his interpretation.32 H e  thus leaves open the  
possibility that the ninth amendment meansprecisely what it says, and  no 
more. 'The enumeration in the Constitution of certain rights shall not  be  
construed to deny or disparage others retained by the people."33 In other 
words: the Bill of Rights, indeed the entire Constitution, is not the only 
source of individual rights. Common law, state statutes, federal statutes, 
state constitutions, administrative regulations, municipal ordinances, 
contracts, familial relationships and other sources all are legitimate bases 
for positive law rights under our system. The framers thought it useful to  
express in no uncertain terms that the adoption of a Bill of Rights would 
not, by negative implication, abolish these rights. Nothing in the lan- 
guage or  history of the ninth amendment suggests that the ratiocination 
of the judge is one of the sources of rights recognizable by positive law. 
Nor has such a reading ever been the basis of the holding of a majority 
opinion in the Supreme Court. 

Professor Barber's apparent indifference to language, history, and 
longstanding interpretation makes sense given his philosophy of judicial 
authority. By Professor Barber's lights, these sources cannot be determi- 
native, for they are mere positive law. The most we could prove from 
them is that the American people never intended to  delegate authority to  
judges to countermand thedecisionsof representative institutions on  the  

321d. at 76. For a historical argument along similar lines, see Sherry, TheFounden' 
Unwritten Conrrihrhon, 54 U. Chi. L Rev. 1127 (1987). Her position, slightly different 
from Professor Barber's, is that the founden undentood and intended the Constitution 
to be only one of several sources of fundamental law. It is a tribute to the integrity of Pro- 
fessor Sherry's scholarship that she quotes substantial evidence against her own position, 
while providing ingenious readings to account for it. While this h not the occasion for a 
full treatment of the historid materials, it is sufficiently relevant to Professor Barber's 
thesis toquotesome of thisevidence-statementsmade at the Constitutional Convention 
drawing a sharp distinction between constitutional law, which is enforceable by courts, 
and natural law and justice, which have only nonnative force. See id. at 1159 (James 
W~lson stated that "[llaw may be unjust. may be unwise, may be dangerous, may be de- 
structive; and yet may not be so uncorutitutional as tojustify the Judges in refusing to give 
them effect."); id. at 1160 11.142 (George Mason stated that the judges "could declare 
an uncorutitutional law void. But with regard to every law however unjust oppressive or  
pernicious, which did not come plainly under this description, they would be under the 
necesity as Judges to give it a free count."). See ufso in+ note 51 (quoting statement 
by J a m u  Madison to similar effect). 

"U.S. Const. amend. IX. 



basis of their own understanding of moral reality. This would not tell us 
whether, if the public had proper "normative" instincts and could give the 
matterufull and fair considerat i~n,"~ they would have written a new and 
improved ninth amendment. 

In any event, Professor Barber's contribution to the debate is theo- 
retical rather than textual or historical. He believes he can refute the 
opposition on the basis of first principles. It is on that level that I there- 
fore will respond. I will leave formulation of apositive theory of the ninth 
amendment to another occasion. 

Professor Barber's attempted refutation of traditionalconstitution- 
a1 jurisprudence (which he chooses to call "New Right constitutional- 
ismV)35 is based on a simple misunderstanding. Here is his argument: 

If the public should accept Bork's constitutionalism it has to be pre- 
pared to claim that, in principle, it can do no wrong, except (for some 
reasqn) behave inconsktentlywith principles of its own making. Such 

the upshot of Bork's view that the majority's own will provides the 
sole legitimate standards for limiting majority will. . . . 

.... 
Bork's constitutionalism is therefore wrong-either simply 

wrong or wrong with us, wrong in this community. Should spokesper- 
sons forthkcommunityseriously assert that inprinciple the communi- 
tycan do no wrong, thkcommunitywould adjudge them either willhl, 
stupid, shameless, or bla~phemous.~ 

"Bark's constitutionalism," however, does not depend on the transpar- 
ently silly assertion that the community can do no wrong. It depends on 
the quite different proposition that within the scope of authority dele- 
gated to representative institutions by the state and federal constitutions, 
no other institution has a better claim to rule. Unfortunately, our choice is 
not between natural right and majoritanan rule. It is between one set of 
human institutions and another, none of which is infallible. A belief in 
natural right does not tell us what decision-making institution we should 
prefer. 

Under Professor Barber's formulation, judges would be entitled to 
enforce principles that the community never thought about, or was 
divided about, or silently rejected. The judge could even enforce princi- 
ples the community expressly attempted to foreclose through constitu- 

%aher,  supra note 4, at 74. 
%f. at 67. 

s ~ d .  at 74-75 (emphasis in original). 

tional language. It would be "willful, stupid, shameless, or blasphemous7' 
to assume that every provision of the Constitution is right. But is it so 
stupid to say that every provision of the Constitution isbinding on judges, 
as well as legislatures, until it is amended? 

A judge might conclude that equal representation of jurisdictions of 
unequal population violates the principle of one person, one vote. What 

I is to keep such a judge from holding invalid the equal representation of 

I the fifty states in the Senate? Why should a judgebe bound by the consti- 
i 
I 

tutivefeaturesof article I, section 3?37 ~ h ~ s h o u l d a  judgebe deterred by 

t 
article V's provision that "no State, without its Consent, shall be 

I deprived of its equal Suffrage in the Senate," even by constitutional 
amendment?38 These provisions are mere positive law. "In principlc," 
mustn't we acknowledge that the community may have erred? 

Professor Barber never tells us why judges should be the officials 
I charged with improving upon the Constitution. Nothing in his theory is 

distinctive to judges. Indeed, he argues that a "multiplicity of interpret- 
, ers" is "essential" to the moral realist vision.39 Presumably, all officials 
I (all citizens?) are required, under the moral realist teaching, to strive for 

greater justice to the extent of their ability, without regard to limits on 
authority derivingfrom mere positive law. If the Army Chief of Staff con- 
cludes that the community has fallen short of the ideal of simple justice, 
he must send in the tanks and right the wrong. We may disagree with the 

I General on the merits, but in principle, Professor Barber leaves us with 
no basis to object to the legitimacy of his action. 

j When judges go beyond the Constitution, they act with no more 
legitimacy than this hypothetical General. Part of natural right-the part 
Professor Barber leaves out-is that no one may act beyond the legiti- 
mate scope of his authority. Under our system, all governmental author- 
ity derives initially from the consent of the governed, through the 
Constitution. When the people consented to the Constitution, they did 
so on the supposition that the principles it embodies would be the 
supreme law of the land. There are, admittedly, wide expanses of judicial 
discretion under the Constitution. But a judge who deliberately imposes 

37'The Senate of the United States shall be composed of two Senators from each 
S t a t e . .  . ." U.S. Const. art. 1, 9 3. 

%Id. at art. V. 

39Barber, s u p  note 4. at 86. 
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on the community a principle that he knows the community has never 
accepted commits the judicial equivalent of a coup d'etat. 

Professor Barber selects his rhetorical targets shrewdly. He does 
not attack John Marshall; he attacks Robert Bork. He does not criticize 
traditional constitutional jurisprudence; he criticizes "modernis[m]" and 
"New Right cons t i tu t i~na l i sm.~  He cloaks his radical anti-constitution- 
alism in the comforting robes of tradition. He describes his view of the 
ninth amendment, which was unheard-of for the first 150 years and has 
yet to be squarely the basis of any Supreme Court majority opinion, as 
"the traditional constitutionalism of the ninth amendment."41 He 
invokes the memory of Lincoln, though taking almost precisely the oppo- 
site position on constitutionalism from that Lincoln defended.42 Profes- 
sor Barber's real target is not modernism, but the constitutionalism of 
Marbury v. m ad is on^^ and the Federalist Papers. 

In its simplest terms, constitutionalism is the doctrine that in decid- 
ing cases and controversies, courts are bound by the substantive princi- 
ples of the Constitution, just as other officials are bound by the 
Constitution in the performance of their responsibilities. The Constitu- 
tion is, in Chief Justice Marshall's words, "paramount law."d4 If other 
sources of law inferior to the Constitution are in conflict with the Consti- 
tution, the Constitution is given precedence. As Marshall put the point in 

That the people have an original right to establish, for their 
future government,such principles as, in their opinion, shall most con- 
duce to their own happiness is the basis on which the whole American 
fabric has been erected. . . . The principles, therefore, so established, 
are deemed fundamental . . . [and] are designed to be pem~anent.~' 

Judges are obligated to enforce the Constitution, not because any indi- 
vidualprovision comports with natural right, but because it is the "duty of 

"Id. at 67. 

411d. at 72. 

42Id. at 68-69. 
435 U.S. (1 Cranch) 137 (1803). 
Mid. at 177. 
ald. at 176. 

&Id. at 177. 
471d. at  179-80 (emphasis in original). 
48The Federalist No. 78, at 493 (A. Hamilton) (B. Wright ed. 1961). 
49Barber. supm note 4, at 69. 

the judicial department" to do so.46 If the people have the right to estab- 
lish a constitutional frame of government, it follows that the judges must 
adhere to that frame of government as positive law. " m h e  framers of the 
constitution contemplated that instrument as a rule for the government 
of courfs, as well as of the legi~lature."~~ 

Under Professor Barber's conception, the Constitution is not a 
"rule for the government of courts." It is simply a delegation of authority 
to courts (and in some contexts, other govenunent officials) to act 
according to their own conception of moral reality. Since the people nec- 
essarily fell short of the ideal of simple justice when they ratified the Con- 
stitution (Marshall tells us it was based on their mere "opinion" on what 
"shall conduce most to their own happiness"), it would be contrary to the 
tenets of moral realism for the judges to be bound by their handiwork. 
Natural right, not the Constitution, is the rule for the government of 
courts. The contrast could not be plainer between Professor Barber's 
understanding of the judicial role and that of Chief Justice Marshall. 

The view taken by the Federalist Papers is, if anything, an even 
sharper contrast. The defense of constitutional judicial review inFederal- 
ist No. 78 is pure positivism: "the prior act of a superior ought to be pre- 
ferred to the subsequent act of an inferior and subordinate authority; and 
that accordingly, whenever a particular statute contravenes the Constitu- 
tion, it will be the duty of the judicial tribunals toadhere to the latter and 
disregard the former."48 Why must judges give precedence to the Consti- 
tution over legislative enactments? Because the people, who have a 
superior legal position to their agents in the legislature, imposed the con- 
stitutional rules. Constitutional law is nothing more than an application 
of the law of agency. This is, of course, precisely the argument that 
Professor Barber is at pains to deride (having placed it, conveniently, in 
Judge Bork's mouth rather than Hamilton's). According to Professor 
Barber, Bork "seems to believe the Constitution limits the majority's 
agent-government solely because majorities at the founding and at later 
moments of constitutional amendment willed it so."49 

What role does the constitutionalism of Marshall and Hamilton 
leave for natural right? Have we come full circle, to Professor Barber's 
contention that constitutional democracy is fundamentally inconsistent 
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with a belief in natural right? By no means. A moral realist can embrace 
the theory of natural right, and still believe in constitutional democracy, 
provided he recognizes the distinction between positive law and natural 
right. Positive law is the law of the legal system; it is law the judges are 
bound to enforce. Natural right is a standard of judgment against which 
we can determine whether positive law is good or bad, just or unjust. The 
founders of the United States were believers in natural right; this much is 
unmistakable from their Declaration: 'We hold these truths to be 
self-evident.. . ."50The Constitution was framed in accordance with the 
people's understanding of natural right; we know this from the 
preamble's statement of intentions. But the Constitution is not merely a 
proclamation of natural right. It is positive law. It is persuasive to the 
extent it accords with natural right, and that is much ofitsappeal, but it is 
authoritative because it was ratified by the people.51 Like any human 
endeavor, the Constitution did things it ought not to have done and left 
undone things it ought to have done. Among other examples that could 
be named, it provided protections for the institution of human slavery in 
the ~outh,52 and it failed to provide protection for basic human rights 
against state g~vernrnents .~~ 

What is the constitutionalist's response to the disjunction between 
the commands of the Constitution and those of natural right? The most 
profound answer to this urgent question was provided by Abraham 
Lincoln. The following is his response to the positive law argument that. 
since the founders had not abolished slavery, this meant that the Decla- 
ration's statement of natural law ("all men are created equal") must not 
have included blacks: 

[The authors of the Declaration] did not mean to assert the obvious 
untruth, that all were then actually enjoying that equality, nor yet, that 
they were about to confer it immediately upon them. In fact they had 
no power to confer such a boon. They meant simply to declare the 

W h e  Declaration of Independence para. 2 (US. 1776). 

slProfesoor Sheny h a  described the development of the framers' understanding 
hat the Constitution is enforceable a pasitive law because i t  was adopted by the people. 
Sherry,supm note 32, at 1146-55. She callsattention toaspeech by Madison contrasting 
a "constitution established by the people themrlves,"with a "league or treaty," like the 
Articles of Confederation, 'founded on the Legislatures only." "[A] law violating a treaty 
ratifiedbya prezxisting law, might be rnpected by the Judgeslua law, though an unwise 
or perfidious one. A law violating a constitution established by the people themselves. 
would be considered by the Judges as null & void." Id. at 1153-54. 

5*U.S. Const. art. I, 5 9, cl. 1 (protection of slave trade until 1808); id. at art. IV, 
5 2, cl. 3 (fugitive slave clam). 

53Barron v. Mayor & City Council of Baltimore. 32 U.S. (7 Pel.) 243 (1833). 

right, so that the enforcement of i t migh t follow as fast as circumstances 
should permit. They meant to set up astandard maxjm for free society, 
which wuld be familiar to all, and revered by all; constantly looked to, 
wnstantly labored for, and even though never perfectly attained, w n -  
stantly approximated. . . ." 

Here is the test case. Natural law declares that all men are created equal; 
the Constitution permitsslavery. Did Lincoln contend that judges should 
disregard positive law and declare slavery illegal on the basis of natural 
law? Certainly not. He urged. instead, that the Declaration's statement 
of natural law should serve as a "marim for freesociery," aguide to future 
decision-making by the people through their representative institutions, 
and eventually to correction of the Constitution through constitutional 
amendment. Natural law declares the "right"; enforcement through pos- 
itive law will follow "as fast as circumstances should permit."To say that 
there are principles of natural right is not to say that judges have the 
immediate power to enforce them. 

A defender of constitutional democracy can therefore accept the 
"aspirational" character of natural law, and even of the Constitution, 
without acceding to the theory of open-ended judicial The  
Constitution is chock-full of aspirations. We usually call them, more 
mundanely, constitutional principles. Moreover, many of the aspirations 
of our political system in the field of civil rights, among others, have been 
realized through the actions of representative institutions. In such 
instances-the Civil Rights Act of 1964 and the Voting Rights Act of 1965 
come to mind-the resulting positive law has far greater public legiti- 
macy than if the same results had been obtained on the cheap, through 
judicial fiat. Finally, the constitutional amendment process exists as a 
continuing reminder that changes in our conceptions of natural right can 
be incorporated into fundamental law without either revolution or 
breach of democratic principle. The difficulty and relative rarity of con- 
stitutional amendments may cause us to forget that all the most promi- 
nent constitutional provisions protecting natural rights are products of 
constitutional amendment: the Bill of Rights and the Civil War amend- 
ments. Traditional constitutionalism is not hostile to judicial enforce- 
ment of aspirational principles-if they can fairly be discovered in the 

5 J ~ .  Basler. Abraham Lincoln: His Speeches and Writings 361 (1946) (emphasis in 
original). 

55See C. Jacobsohn. ?he Supreme Court and the Decline of Constitutional Aspira- 
tion (1986). 
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text, structure, and purposes of the Constit~tion.~6 Open-ended judicial 
review does not give greater protection to natural rights-it simply sub- 
stitutes the judge's understanding of natural rights for the Constitution's. 

Professor Barber's position more closely resembles Chief Justice 
mney's than it does Lincoln's. In Dred Scon v. S a n d f ~ r d , ~ ~  the Supreme 
Court confronted an act of Congress that abolished slavery in the tenito- 
ries. Article IV of the Constitution vests in Congress the power to adopt 
"all needful Rules and Regulations" for the governance of the temto- 
ries,S8 and nothing in the language or history suggests that decisions 
about slavery are an exception. Under traditional canons of constitution- 
al interpretation, the Court should have given effect to the Missouri 
Compromise and declared Dred Scott a free man. Chief Justice nney, 
however, apparently concluding that the prohibition of slavery is in viola- 
tion of natural right, invoked a constitutional principle that was as 
unprecedented at that time as it is notorious today: substantive due 
process. Dred Scon was the f i t  Supreme Court decision to take the view 
that a statute can be unconstitutional because it violates unenumerated 
rights: "An act of Congress which deprives a citizen of the United States 
of his liberty or property, merely because he came himself or brought his 
property into a particular Temtory . . . could hardly be dignified with the 
name of due process of law."59 Chief Justice mney was not clever enough 
to anticipate the open-ended construction of the ninth amendment now 
urged. It would have served his purposes well. Slaveholding, he could 
have said, is a right "retained by the people" and thus protected against 
hostile legislation. 

One presumes that Professor Barber disagrees with the result in 
Dred Scon. But can he withhold his approval of the underlying jurispru- 

%Admittedly, a narrow version of originalism, under which the meaning of a consti- 
tutional provision is determined by reference to the specific practicu accepted at the time 
of ratification, would have little aspirational quality. Under this view, the Constitution 
was intended to preserve libertiu we already had, not to make changes. See, e.g., 
Easterbtook, Subsfance mdDue ROCCS, 1982 Sup. Ct. Rev. 85,94-95. While this view 
undoubtedly is valid for some, perhaps many, provisions of the Constitution (and the 
importance of preserving libertiesagainst novel fornu of tyranny should not be underuti- 
mated), it faih to recognize the extent towhich other provisions of the Constitution were 
intended to improve upon p a t  governmental arrangements. For a criticism of specific 
intentionalism from the perspective of traditional interpretive theory,see McConnell, On 
Rending the Conshfuhon, 73 Cornell L Rev. 359 (1988). 

5'60 US. (19 How.) 393 (1857). 

dence? The Missouri Compromise is mere positive law; the right to o m  
other human beings is protected by the judge's view of natural law; the 
Constitution contains provisions that invite judges to enforce simple 
justice in lieu of majoritarian preferences. Sure, Bney got it wrong, but 
isn't that the risk we have to take? 

It was Benjamin Curtis, dissenting in Dred Scon, not Robert Bork, 
who penned the following prescient commentary on the theory of unen- 
umerated rights: 

[Wjhen a strict interpretation of the Constitution, according to the 
faed rules which govern the interpretation of laws, is abandoned, and 
the theoretical opinions of individuals are allowed tocontrol its mean- 
ing, we have no longer aconstitution; we are under the government of 
individual men, who for the time being have power todeclare what the 
Constitution is, according to their own views of what it ought to 
mean.@ 

Professor Barber is not oblivious to the objection to open-ended 
judicial review based on what he calls "a fear of judicial supremacy, 
usually coupled with a populist abhorrence of 'Platonic guardians.' "61 

His response is to deny that "courts should monopolize the function of 
constitutional interpretation." "Lf anything," he says, the moral realist 
position "suggests the contrary." It favors "a multiplicity of interpreters 
as essential to the process of seeking better versions [of justice]."62 Even 
courts can "lose their self-critical capacities and degenerate into willful- 
ness, stupidity, and.. . So seriously does Professor Barber 
take this "multiplicity of interpreters" view that he even has a good word 
to say for Attorney General Meese, who has recently propounded it.64 

Without in any way disparaging the Meese-Barber position, with 
which I agree, it is fair to ask whether this is an adequate response to the 
problem of judicial supremacy. Once we concede that judges have no 
monopoly on wisdom about natural right-that sometimes representa- 

@60 U.S. at 621 (Curtis. I.. dissenting). 

%arber, supra note 4, at 86. The "populists" he refers to evidently are Learned 
Hand and W~lliam Brennan. See L Hand, The Bill of Righb 73 (1958); Brennan,supm 
note 16. at 14. 

62Barber. supra note 4. at 86. 
%. 
@Id. 

W.S. Const. art. IV, 5 3, cl. 2. 

s960 U.S. at 450. 
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tive institutions get it right and judges get it wrong-what is the basis for 
Professor Barber'spres~ripti~n of judicial enforcement of simple justice? 
What happens when the Congress concludes (rightly) that slavery is 
wrong and should be banned from the territories, and the judges in 
charge conclude (wrongly) that slavery is an unemumerated right pro- 
tected by the open-ended provisions of the Constitution? Does Professor 
Barber mean to suggest (as Lincoln and Meese were careful not to do) 
that other officials have the authority to defy a Supreme Court judg- 
ment? If so, his position ceases to be anti-democratic and becomes 
hyper-democratic, since it would free the political branches to disregard 
constitutional limitations (mere positive law) that they consider unjust. 

The "multiplicity of interpreters" boils down to this: one interpreter 
-the Court-always wins. Whenever the Court's vision of natural 
justice is violated by the action or inaction of other branches of govem- 
ment, the Court will issue a binding judgment, based on its own lights, 
and it does not matter how persuasive the contrary opinion of the other 
"interpreters" may be. The Court's judgment is final. The other inter- 
preters are relegated to what Lincoln called "political resistancev-the 
laborious process of changing the law. 

Tobe sure, the other branches are able to interpret the Constitution 
in the course of performing their ordinary duties. Congress can decline to 
pass a bill it considers unconstitutional (or contrary to natural law), and 
the President can veto it. But the invocation of the Constitution in these 
contexts adds nothing to the authority of either Congress or the Presi- 
dent. Congress can decline to passa bill for any reason or no reason at all, 
and the President is equally free to veto.65 I certainly hope that Congress 
and the President exercise their powers in accordance with what the Con- 

65No one, to my knowledge, proposes that Congress and the President (or for lhat 
matter, the slates) have an authority to enforce constitutional principles that exceeds the 
ordinary bounds of their office. For example, when Congress passed the Voting Rights 
Act of 1965, embodying its independent interprelation that literacy tesb are unconstitu- 
tional, the validity of the enactment depended on the positive law question of whether 
it wasactingwithin its enumerated powers. Katzenbach v. Morgan, 384 U.S. 641 (1966). 
Similarly, Presidentssometimes assert theauthority to refuse to implement a statute they 
believe to be unconstitutional. The legality of this refusal depends (or should depend) on 
a construction of the "take care" clause. See Ameron, Inc. v. United States Army Corp 
of Eng'ts. 787 E2d 875,889 (M Cir.), adhered&. 809 E2d 979 (M Cir. 1986). A similar 
question came up in 1798 in the context of state power to block federal legislation that 
the states deemed unconstitutional, i.e.. the Alien and Sedition Acb. See Kentucky and 
Virginia Resolutionr of l798,reprinted in H. Commager, Documents of American History 
178-83 (7th ed. 1963). It is inconceivable that these non-judicial powers ofconstitutionnl 
interpretation, controversial as they are under orthodox principles o f  constitutional law, 
would be recognized as legitimate under an open-ended Iheory. 

Stitution and natural right require, but this limited power of "interpreta- 
tion" does not in any way diminish the power of courts. Whatever its 
other merits, the "multiplicity of interpreters" approach is not responsive 
to the danger of judicial supremacy created by the open-ended theory of 
judicial review. 

Some might answer that judicial supremacy is not a prospect to be 
feared, since under Professor Barber's theory courts will wield authority 
only to protect rights. But as Dred Scon illustrates, it is mistaken to view 
the expansion of "rights" as necessarily good or progressive. If rights are 
wrongly conceived, they can be as inimical to justice, and even to liberty, 
as any recognition of state power. Enforcement of the unenumerated 
right to own slaves precludes emancipation. Enforcement of the unen- 
umerated right of freedom of contract precludes minimum wage laws. 
Enforcement of the unenumerated right to abort ovemdes the right to 
life. Enforcement of the right of voluntary associations to control thcir 
own membership makes it more difficult for the community to eradicate 
race and sex discrimination. Enforcement of children's rights against 
parental control conflicts with parents' rights to control the family. The 
point is not that any or all of these rights are wrongful, but that the recog- 
nition of unenumerated rights is likely to conflict with plausible asser- 
tions of right on the other side. 

The problem becomes still more acute if we recognize "affirmative 
rights" (the right to receive government assistance or support) as well as 
"negative rights" (the right to be free from government interference). 
Under an open-ended theory of judicial review, there is no logical limit to 
the power courts could assert to protect "affiiative rights" in ways not 
chosen by the people through their representative institutions. A federal 
district court in Kansas City has doubled the property tax to pay for better 
schools,66 and state courts in New Jersey have required local communi- 
ties to build more public housing.67 The natural rights Professor Barber 
has in mind are "all exemptions from governmental power," he says. 
'Whether the Constitution is open to welfare rights which judges can 
enforce is of course most pr~blematic ."~~ Why so? If a judge concludes 

&Jenkins v. Missouri, 672 F. Supp. 400 P . D .  Mo. 1987), affd in pur?and rev'd in 
pan, 855 F.2d 1295 (8th Cir. 1988). 

67Southern Burlington County NAACP v.Township of Mount Laurel. 92 N.J. 158. 
456 A.2d 390 (1 983). 

68Barber. supm note 4, a1 83 n.50. 
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that welfare benefits higher than those voted by the legislature would be 
just, what in the theory of open-ended judicial review should constrain 
him? 

Apparently very little: Professor Barber goes on to say that 
&l[w]elfare rights are therefore a possibility. The question would turn on 
several considerations: a substantive theory of the ends of government, 
whether serving those ends sometimes could entail legislative entitle- 
ments, and whether courts could exhort a reluctant community to its con- 
stitutional aspirations."69 Since courts are the bodies that will be 
weighing these considerations, the issue thus hinges on two questions: 
whether the judge thinks increased welfare benefits would be just, and 
whether the courts have the political muscle to make their judgments 
stick?O 

To be persuasive, Professor Barber's theory requires some reason to 
believe that courts are the most reliable expositors of natural right. Some 
commentators, for example, point to the courts' relative disinterested- 
ness, attention to principle, and scholarly method?l Professor Barber 
makes no such argument, apparently because he does not agree with it. 
Judges, too, are prone to "willfulness" and "~tupidity."~~ That is why he 
advocates a "multiplicity of interpreters." If a genuine multiplicity of 
interpreters is "essential" to the theory of open-ended review, as he 
states,73 the theory falls short. Invocation of natural right is not a suffi- 
cient theory of constitutional law if it cannot deal with the institutional 
issues of how natural right is to be identified and implemented. 

70Professor Barber's position on affirmative rights is somewhat Icu clear than the 
discussion in the tert may indicate. Other language in this part of his essay suggests, though 
it providu no reason, that judicial power to create and enforce welfare rights may be lim- 
ited to the power to'cxhort officials todutiuwhose performance judgescannot enforce." 
Id. Of course, thiswould require reversal of the almost 200year-old jurisdictional prohi- 
bition against isuing advisory opinions. See.Corrcrpondence of the Justices, Letter from 
Chief Justice John Jay and the Auociate Justices to Resident George Washington (Aug. 
8. 1793). reprinted in 3 H. Johnston. Corrcrpondence and Public Papers of John Jay 
488-89(1891 j ProfesorBarberdou not let thisbother him,dismissing the jurisdictional 
prohibition, with unselfcoluci~us irony, rn "judge-made doctrine." Barber. supra note 
4, at 83 n.50. 

71~ee ,  e.g.. A. Bickel, The Least Dangerous Branch (2d ed. 1986): M. Perry. The 
Constitution, the Cour&, and Human Righb (1982): Dworkin. 77te Forum of Principle, 
56 N.Y.U. L Rev. 469 (1981). 

%arber, supm note 4. at 86. 
73Id. 

V. 
This brings us to the fmal issue: why might a moral realist prefer 

constitutional democracy to judicial supremacy or the otheralternatives? 
professor Barber suggests that conventionalists can have no answer to 
this question?4 and I think he is right. But ironically, one who shares 
Professor Barber's moral realist persuasion, as I do, has no difficulty in 
providing reasons to support constitutional democracy and to reject 
Professor Barber's radical anti-constitutionalism. I would propose three 
reasons, in ascending order of importance. 

First, there is no reason to believe that judges are likely to be more 
reliable than representative bodies in discovering and enforcing natural 
right. Judges are grossly unrepresentative of the population. All are law- 
yers, most are middle-aged or older, all are upper-middle class or above, 
most are white males, most are secular and skeptical in their philosophi- 
cal orientation, in common with the professional elite of this country. 
Rather than natural right, judges are more likely to impose upon us the 
prejudices of their class. The nature of their task makesit more attractive 
to seek the abstract solution than the intelligent compromise. The doc- 
trine of precedent, so important to the court's system of institutional 
authority and integrity, makes correction of mistakes relatively difficult. 
The courts' fact-fmding ability is woefully deficient. They are dependent 
for information and ideas upon people with an inherent professional axe 
to grind. They are carefully insulated from the real world. Their case- 
loads (especially the Supreme Court's) are ovenvhelming. They have 
little time for even the most important of cases, and it is the rare Supreme 
Court Justice who can keep up with more than a negligible sampling of 
the poetry, science, economics, literature, philosophy, theology, and 
history that should inform an expositor of moral reality. Their sole assis- 
tants are bright young things just out of law school. Perhaps most impor- 
tantly, judges are irresponsible in the most fundamental sense: they are 
not accountable for the consequences of their decisions and ordinarily 
are not even aware of them. Power without responsibility is not a happy 
combination. 

Not that representative bodies are much better. Legislatures and 
executive agencies are subject to special interest pressure and all too 
prone to respond thoughtlessly to passing fashions. Common experience 
shows that it is a rare politician whose understanding of natural right 



90 THE  RICH^ RETMNED BY THE PEOPLE 

noticeably influences his decisions. Politicians may be more representa- 
tive of the population than judges are, but not necessarily of its better 
qualities. Madison's description would not seem out of place today: 

Complaints are everywhere heard from our most considerate and 
virtuous citizens . . . that our governments are too unstable, that the 
public good is disregarded in the conflicts of rival parties, and that 
measures are too often decided, not according to the rules of justice 
and the rights of the minor party, but by the superior force of an inter- 
ested and overbearing majority.75 

Notwithstanding this dispiriting account of legislative vices, there is 
something affirmative to be said for constitutional democracy (in addi- 
tion to the still-persuasive point that courts may be worse). Largely 
because of the problems Madison described, our constitutional system 
was not set up as a pure democracy. The essential structural features of 
our republican system are: (1) a large expanse of temtory, which dilutes 
the power of concentrated local interests, (2) representation, which 
"refines and enlarges" the popular view, (3) deliberation, which makes it 
more likely that reasons, rather than brute political force, will prevail, 
(4) separation of powers, which gives officials in various branches and 
levels of government the incentive and ability to curb the excesses of the 
others, (5) checks and balances, which slow down the process of change 
and thus promote stability and deliberation, and (6) federalism, which 
permits a diversity of approaches to public issues. 

These features do not guarantee just results, but they are not 
obviously inferior to open-ended judicial decision-making. Moreover, 
natural rights are further protected by an astonishingly comprehensive 
and well-chosen set of substantive constitutional rights and protections. 
The most fundamental and important rights are protected either expli- 
citly orby implication under traditional constitutional interpretive meth- 
ods. With these substantive protections in addition to the constitutional 
structure of government, the advantage of open-ended judicial review 
becomes all the more attenuated. Left for the ninth amendment are 
those "rights" controversial enough that majorities in the various states 
oppose them, "rights" like the right to work for more than ten hours a day 
or for less than the minimum wage, to start an ice business without a 
license, or to abort a fetus before it is able to survive outside the womb.76 

7 5 7 3 1 ~  Federalist No. 10, at 129-30 (J. Madison) (B. Wright cd. 1961). 
76For present purp~~es ,  we must exclude cases involving restrictions that arc anach- 

ronblic and unenforced, other than by the design of the violator (Criswold v. Connecticut. 
381 U.S. 479 (1965)), or by capricious accident (Bowcnv. Hardwick, 106 S. Ct. 2841 

It is issues like these that are best resolved in a decentralized way through 
public deliberation, with the possibility of change and accommodation. To 
a moral realist, the conclusion reached by the court is too "defeasible" 
and contingent (it may be plain wrong) to serve as a uniform, essentially 
permanent, national rule. 

Second, a moral realist might reject the open-ended view of the 
judicial function because it would empower judges to enforce their own 
view of natural justice even when that view conflicts with the substantive 
principles of natural justice reflected in the Const i t  u tion. One does not 
have to consider the Constitution perfect to believe it is pretty good, and 
probably better than whatever a twentieth-century judge might come up 
with. 

This is not the place for an extended exegesis of the political thcory 
of the Constitution; that is a lifc's work. Essential elements of it, in my 
view, are: decentralized and dividcd governmental power; protection for 
autonomous institutions potentially in conflict with the central govern- 
ment, including churches and synagogues, colleges and universities, the 
press, voluntary associations, families. and neighborhoods; adherence to 
the rule of law, including requirements of legislative generality and 
procedural regularity; protection for limited but important areas of 
individual freedom; decentralized economic power through private 
property and guarantee of economic opportunity through free enter- 
prise, with restrictions predicated on the state'spower to regulate for the 
public good; equality before the law and freedom from invidious distinc- 
tions; and government through representative institutions as to all mat- 
ters delegated by the people through state and federal constitutions. 

Each of these principles, though embodied to some degree in our 
Constitution, has been challenged by intelligent people who take a differ- 
ent view of natural right and simple justice. Some, especially during the 
New Deal, have believed that a more powerful central government is 
necessary to the public weal; many find the autonomy of religious life 
contrary to their vision of a common good, whether secular or religious; 
the rule of law is easilysacrificed to the needsof the moment; some think 
that socialism is preferable to free enterprise. As a moral realist, I am 

(1986)). One does not need open-ended judicial review to prevent imposition of penalties 
in these circumstances. Conventionalism will do nicely, and even a traditional interpreta- 
tion may question whether there has been due process of law when the "law" in quution 
has fallen into desuetude. Whether these caws, or others like them, were righ~ly decided 
should not affect the disposition of cawsof genuine conflict between popular and judicial 
conceptions of justice, such a capital punishment or abortion. 
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troubled by the prospect that judges might be persuaded that the princi- 
ples of the Constitution are "defeasible" and that some or all of them 
should be supplanted by principles more consistent with the judge's idea 
of "simple justice." I would rather consider each specific proposal for 
changing the law on its merits than to issue a blank check to judges. 

Indeed, I fear that a moral realism dominated by the insight that all 
conceptions of justice are "defeasible" is, in practice, indistinguishable 
from moral relativism. Such a view makes it difficult for us to take a stand: 
to say "this I think is right." Professor Barber rejects the authority of the 
Constitution because it may turn out, on furtherreflection, to be "irratio- 
nal" and "unjust."77 Amoral relativist would reject the Constitution for 
the same reason. It seems more consistent with moral realism to hold 
that our Constitution is (or is not) the best practicable constitution we can 
conceive under present circumstances, perhaps proposing amendments, 
and to insist that judges enforce it as it is. 

Third, even if judges were more capable of discerning natural right 
than are representative bodies, and even if their vision of natural right, 
where it differsfrom the Constitution, would be an improvement, a mor- 
al realist might oppose granting judges the power to enforce their views 
of natural right as positive law because this would debase and impoverish 
republican government. One of the reasons for adopting constitutional 
democracy is that properly established and limited representative institu- 
tions are the most likely to govern in the public interest. A second, inde- 
pendent reason is that self-government directed toward the common 
weal is good in itself. An important aspect of liberty-albeit not the most 
important-is self-determination: the collective right of a people to chart 
its own course. I£ the quest for justice is taken out of the political arena 
and moved into the branch of government uniquely insulated from popu- 
lar participation, one of the great functions of republicanism will be lost. 

I suspect that Professor Barber might agree with this, if he ceased to 
assume that there is no difference-between constitutional democracy and 
moral skepticism. He concludes his essay with the following observation: 
"the touchstone of truth is reality or nature, not social convention and its 
spokespersons, be they judges, professional philosophers, or what have 
you. This process [of discovering truth] is nothing other than giving and 
exchanging reasons in an open-minded and public-spirited way about 
what to believe and how to live."78 Republican government at its best isa 

77s. Barber. supm note 15. at 49. 

"Barber, supra note 4, at 87. 

form of deliberation about the common good; republicanism is all the 
more attractive a system because it involves the citizens and their repre- 
sentatives, and not a selected group of "spokespersons, be they judges, 
philosophers, or what have you." Judicial review, by contrast, removes 
certain issues from the domain of politics. That is the very purpose of con- 
stitutional limitations. 

Simple justice is not an issue that shouldbe removed from the public 
agenda. I believe, and I think Professor Barber believes, that open-ended 
conceptions of justice and the common good should occupy a far more 
central place in ourpublicdeliberations than they now do. I believe, and I 
think Professor Barber should believe, that the process of discovering the 
best conceptions of the public good is better advanced through republi- 
can institutions than through arguments between lawyers and in front of 
lawyers. This means that representative bodies must be accorded the lati- 
tude to resolve issues of justice (those not resolved by the people them- 
selves in the course of constitution drafting and amending), even if, from 
time to time, they deviate from what judges believe to be the dictates of 
justice. Open-ended judicial review-the doctrine of unenumerated 
rights-threatens to cut short the veryprocessof "open-minded and pub- 
lic-spirited" deliberation upon which moral realism depends. 



3. Whither Moral Realism in Constitutional 
Theory? A Reply to Professor McConnell* 

Sotirios A. Barber 

In trying to explicate the meaning of the ninth amendment and its 
current political relevance, I have criticized Robert Bork's inkblot t heoq  
of the amendment and concluded, in the main, that the Constitution 
would have all of our officials strive for justice as they perform their sev- 
eral lawful functions. By "justice" I mean justice, the real thing, not this 
or that historical version of the real thing. My ninth amendment paper 
cites and joins some of my other writings in contending that it is the 
American constitutional document, in light of the American constitu- 
tional tradition and the moral intuitions of ordinary men and women 
throughout our history, that requires this striving for justice itself, and 
requires it of all constitutional functionaries, including judges. Professor 
McConnell seems eager to label my views "pure" or "radical anticonsti- 
t~tionalism."~ 

I cannot be happy that Professor McConnell employs such a harsh 
name, especially since I think he proceeds to his judgments more through 
self-assertion and distortion than through responsible scholarly argu- 
mentation. But Professor McConnell has his point of view, and he does 
give me an opportunity to raise a question of general theoretical interest 
concerning the relationship between our approaches to constitutional 
interpretation. On the one hand, he and I seem to agree that moral skep- 
tics have nothing to offer the field of normative constitutional theory. We 
both consider moral skepticism philosophically bankrupt despite its cur- 
rent status as entrenched academic orthodoxy. Each of us claims to 
embrace some form of moral realism. We disagree, however, on what the 
basic realist position in constitutional theory ought to be. 

'Reprinted, by permission. from 64 Chi.-Kent L Rev. 111 (1988). 
lMcConnell. Mom1 Realirr &finre of Conrhmhonol &mcroq. 64 Chi.-Kent L 

Rev. 89, 91-92.92 n.15, 103 (1988) (reprinted as chapter 2 of this  volume). 



I shall try to show here that our disagreement centers on the role of 
or reasoning in constitutional thought and adjudication. My 

approach emphasizes an attitude and a set of practices he derides as "the 
ratiocination o f .  . . judgets]." He in turn emphasizes what I regard as a 
degrading and potentially tyrannical faith in "sources" which he assumes 
tobe clear and powerful enough to settle the most important questions of 
constitutional principle, thus eliminating the need for ratiocination in 
efforts to find the meaning of the law. The question posed by this dis- 
agreement is, therefore: Whither the new realism in constitutional 
theory?-What should a belief in simple justice mean for approaching 
the institutional and substantive issues of constitutional interpretation? 

As indicated, I see certain problems of scholarship in Professor 
McConnell's treatment of my article. Problems of this sort normally have 
little theoretical significance. Yet I believe that the scholarly defects of 
Professor Mcconnell's article reflect his basic answer to the question, 
whither moral realism. Discussing these defects is therefore one way of 
testing Professor McConnell's constitutional jurisprudence. I shall 
divide the following comment into four parts. Faithful to a principle of 
interpretive charity, though not without doubts about its content and 
application here, I shall f i t  bring what limited order I can bring to what 
Professor McConnell seems to say about the ninth amendment. I shall 
then discuss Professor McConnell's apparent view of the source of con- 
stitutional meaning in hard cases, relating that view, next, to Professor 
Mcconnell's argumentative methods and tone. I believe this will be 
enough to dissuade most readers from Professor McConnell's approach. 
Yet I may have to concede in conclusion that I am unable fully to refute 
what I take to be Professor McConneIl's most basic position. He may end 
up right notwithstanding his problems-perhaps even because of them. 

I. McConnell on the Ninth Amendment 

A. Rights Galore: Old, New, and Unenumerated 
Though he defersa full theoretical statement of his views to a future 

work, Professor McConnell sketches an affiiative theory of the ninth 
amendment in the course of criticizing my position. That theory is not 
what one might have expected from an active defender of Robert Bork. 
To begin with, Professor McConnell quietly declines to view the ninth 
amendment as either an inkblot or a restatement of the tenth amend- 
ment. Equally noteworthy is his description of himself as a moral realist 
who rejects the moral skepticism of most lawyers and others among what 

he calls the country's professional elite.2 What Professor McConnell 
neglects to mention is that his beliefs in a moral reality and a meaningful 
ninth amendment leave only a contingent and derivative link between his 
constitutionalism and Bork's. McConneIl and Bork differ on the level of 
philosophic fundamentals. 

McConneIl the moral realist may join Bork's opposition to judicial 
power, but he can hardly accept Bork's underlying reasons. No realist can 
accept an argument whose premises include Bork's well-known view 
regarding the equality of "gratifications." Professor McConnell must jus- 
tlfy his opposition to judicial activism on different grounds. He therefore 
argues from empirical premises regarding the moral capacities of officials 
and the educative capacities of institutions. He enters a negative assess- 
ment of the morality of the legal profession and the country's profes- 
sional elite as a whole.' And he talks not about an equality of 
gratifications, but about a constitutional arrangement he believes most 
likely toapproximate justice in the long run while enhancing the political 
morality of the people of the nation and their elected institutions.4 
Standing alone, this argument leaves Professor McConnell with noprin- 
cipled opposition to judicial power.5 If lawyers and judges had or could 
acquire the requisite virtues, and if a strong judiciary should prove essen- 
tial to justice and the nation's moral growth, Professor McConnell might 
disagree in all respects with Bork's opposition to judicial power. 

I mention this possibilitybecause Iam not sure it is completely hypo- 
thetical. Professor McConnell may be in the process of developing a 
theory that calls fora most powerful judiciary. When he quietly agrees to 

21d. at 105. 
'Id. at 105-06. 
%zyond the philosophicand stylistic mattenwhich I emphasize in this reply, 

sor McConnell ignores key empirical questions a-.ated with hisview. Fint, there is the 
challenge to constitutional conservatives to produce evidence in behalf of their view that 
astrongcr tradition ofjudicial deference would probably have made for a more principled 
politics in America. See id. at 29-30; cf: R. Dworkin, A Matter of Principle, 69-71 (1985). 
Second, in rejecting what he calk the 'Mecse-Barber position" (he might have said the 
Jefferson-Lincoln position) on a plurality of constitutional interpreten, R o f e ~ r  
McConnell assumes, inter alia. that under all or most social conditions judges will prob- 
ably be impervious to the constitutional opinions of other institutions, regardless of their 
quality. See McConnell, supm note 1, at 102-03. This assumption may reflect R o f e w r  
McConnell's negative assessment of the legal profession generally. For further comment 
on his assessment, see infra text pp. 127-29. 

SFor the distinction between principled and merely prudential opposition to judicial 
activism, and criticism of other ostensibly nonskeptical arguments against judicial activ- 
ism, see Barber, Episremological Skepficism, Hobbesian Natuml Right, and Judicial 
Resnainr, 48 Rev. Pol. 374 (1986). 
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lift the inkblot and distinguish the message of the ninth amendment from 
that of the tenth amendment, Professor McConnell accepts the invita- 
tion of the ninth amendment to embrace a doctrine of judicially enforced 
unenumerated rights. Indeed, he proposes a formidable list of such 
rights. A potent example is what he refers to as "protection for autono- 
mous institutions potentially in conflict with the central government." 
We can wonder whether Professor McConnell will ever manage to 
defend this associational right in a manner consistent with his opposition 
to the jurisprudence of Roe v. Wade, for this "protection for autonomous 
institutions" turns out to be a very pregnant guarantee. As Professor 
McConnell conceives it, the right includes protection for (1) "churches 
and synagogues," (2) "colleges and universities," (3) "the press," (4) "vol- 
untary associations," (5) "families," and even (6) "neighborhoods."6 The 
reader should note how this herd of associational rights begins modcstly 
with those that overlap enumerated and established first amendment 
rights, (1) - (3). multiplies into penumbras of enumerated rights, (4) - (5). 
and finally expands to something one would have thought a New Right 
theorist would be the first to call a "new right," the protection of 
(6)  neighborhood^." 

Professor McConnell's list of unenumerated rights also includes a 
family of property rights. He would protect things ambiguously referred 
to as "decentralized economic power through private property" and a 
"guarantee of economic opportunity through free enterprise."7 Lest 
there be any mistaking the historical significance of these economic 
rights, whatever they may precisely be, readers should note Professor 
McConnell's observation that they have "been challenged by intelligent 
people who take a different view of natural right and simple justice," 
especially elementsof the New Deal who believed "a more powerful cen- 
tral government . . . necessary to the public weal," and those who "think 
that socialism is preferable to free enterprise."8 Here, then, we may have 
judges reading the Constitution as protecting not only private property 
but "decentralized economic power," as opposed to centralized repre- 
sentative institutions, and "free enterprise" as opposed to New Deal 
"socialism." 

For all his talk about my radical anticonstitutionalism, Professor 
McConnell even lists a few judicial warrants for the continuing discovery 
of unenumerated rightsand an open-ended guarantee of substantive jus- 
tice for all on a case-by-case basis. I mean substantive protection above 
and beyond the rights he lists or could list. Thus, he refers to a guarantee 
of "legislative ger~erality."~ This right seems to have substantive import 
for Professor McConnell because he separates it from a guarantee of 
"procedural reg~larity."'~ He also lists, as either one or two rights, 
"equality before the law and freedom from invidious distinctionsn-not 
just invidious distinctions on specific grounds like race or even sex, but 
invidious distinctions, period. There is more than enough room in these 
formulations for what Professor McConnell calls the "notoriousn doc- 
trine of substantive due process, along with substantive equal protec- 
tion-doctrines he decries as warrants for open-ended judicial rcview.11 
Surely we are entitled to wonder how Professor McConnell can say else- 
where in his article that "[o]pcn-ended judicial review does not give 
greater protection to natural rights-it simply substitutes the judge's 
understanding of natural rights for the Constitution's."l2 

B. Moral Realism and Legal Positivism? A Troubled Union 

An explanation could lie in a course that Professor McConnell flirts 
with but may already have abandoned. The course in question would 
derive unenumerated rights from purelyconventional sources. Professor 
McConnell says at one point that the ninth amendment means "precisely 
what it says, and no more."13 He then quotes the text of the ninth amend- 
ment and adds the following remarkable paraphrase of what the amend- 
ment "precisely . . . says": 

In otherwords: the BillofRights, indeed the entire Constitution,is not 
the only source of individual rights. Common law, state statutes, 
federal statutes, state constitutions, administrative regulations, munic- 
ipal ordinances, contracts, familial relationships and other source all 
are legitimate bases forpositive lawrights under oursystem. Thefram- 
en  thought it  useful toexpress in no uncertain terms that the adoption 
of a Bill of Rights would not, by negative implication, abolish these 

bMcConnel1, supm note 1, at 107. 
71d. 

ald. at 108. 
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rights. Nothing in the language or history of the ninth amendment 
suggests that the ratiocination of the judge is one of the sources of 
rights recognizable by positive law. Nor has such a reading ever been 
the basis of the holding of a majority opinion in the Supreme Court.14 

Professor McConnell should forget this statement, if he has not 
already done so. Readers with enough interest and training to follow this 
debate will surely adjudge each of Professor McConnell's claims virtually 
self-refuting. No literate reader needs any commentary on Professor 
McConnell's proposition that the ninth amendment embodies "in no 
uncertain terms" the framers'intent to protect only "positive law rights," 
as opposed, presumably, to natural rights, whose meaning can lie only in 
"the ratiocination of the judge." Nor need anyone bother to criticize 
Professor McConnell's faith that repairing to the "positive law" and the 
"sources" he enumerates avoids or even mitigates the ratiocination of 
j~d~es.15 Also undeserving of formal refutation is the suggestion that 
federal judges can void congressional enactments for violating rights 
derived solely from state statutes, state constitutional provisions, com- 
mon law precedents, and even federal statutes. What can he have had in 
mind when proposing such sources of ninth amendment rights? Should 
Professor McConnell ever try to clanfy these suggestions, he will surely 
withdraw them. 

It comes as no surprise, therefore, that elements of Professor 
Mcconnell's thought combine to suggest a different course. He ventures 
beyond positive law sources at one or two points when referring, approv- 
ingly, to the Constitution'spurposes. 'Traditional constitutionalism," he 
says, "is not hostile to judicial enforcement of aspirational principles-if 
they can fairly be discovered in the text, structure, and purposes of the 
~onstitution."l~ He may not have decided whether by the Constitution's 
purposes he refers merely to posited ends or also to something 
real-whether, in other words, the framers thought they wanted justice 
when they advanced their conception of justice, or whether they wanted 
merely to assert themselves. He at least has some doubts. 

Immediately following the statement just quoted he contrasts a 
judicial concern for constitutional purposes with "[olpen-ended" judicial 

141d. at 94-95 

15For now familiar arguments against assumptions like Professor McConnel17s, see 
R. Dworkin, A Matter of Principle 33-71 (1985); J. Eb, Democracy and Distnut 43-72 
(1980). 

16McConnell, supm note 1. at 100. 

protection for "natural rights."17 Here constitutional purposes and sim- 
ple justice seem somehow opposed. But an earlier part of his discussion 
connects the Constitution's purposes with rights beyond the positive law. 

In distinguishing "natural rightn from "positive law," Professor 
McConnell says: 

Positive law is the law of the legal system; it is the law the judga 
bound to enforce. Natural right is a standard of judgment against 
which we can determine whether positive law is good or bad, just or 
unjust. The founders of the United States were believers in natural 
right; this much is unmistakable from their Declaration: "We hold 
these truths to be self-evident . . . ." The Constitution was framed in 
accordance with the people's understanding of natural right; we know 
this from the preamble's statement of intentions. But the Constitution 
is not merely a proclamation of natural right It is positive law. It is per- 
suasive to the extent it accords with natural right, and that is much of 
its appeal, but it is authoritative because it was ratified by the people.18 

This passage struggles to a f f m  the exclusively positive status of the 
Constitution. But it is less than a complete success, for in the end it con- 
nects both the law of the Constitution and the framers' purposes with 
simple justice. When Professor McConnell says the Constitution is not 
merely a proclamation of natural right, he at least suggests that the Con- 
stitution ispartly an expression of the desire for justice. To this extent he 
keeps faith with the claims of the Constitution, the framers, the tradition, 
and what reflective men and women have typically required in order to 
respect their institutions, that is, in any sense of "respect" closer to admi- 
ration than fear. 

I note at this point that Professor McConnell steers relatively clear 
of my argument that, given our ordinary moral intuitions, one would 
calumniate democracy, the Constitution, the framers, the tradition, the 
law, the public, and other nonnative authorities by separating them alto- 
gether from a concern for justice itself-the real thing. He cannot chal- 
lenge that argument without compromising his own view that the 
Constitution "was framed in accordance with the people's understanding 
of natural right" and "is persuasive to the extent it accords with natural 
right."lg Yet he insists that the Constitution "is positive law" and 

"Id. at 100-01 
181d. at 99 (footnote omitted). 

191d. 



"authoritative because it was ratified by the pe0~le."~0 Putting these 
statements together Professor McConnell might easily have emerged 
with the plausible and traditional view that the Constitution is a positive 
law that envisions the protection of natural rights. This would have 
avoided the problem of separating what Professor McConnell sees as the 
reason for the Constitution's authority from the reason for i t s p e r ~ u ~ v e -  
nas. 

Professor McConnell prefers to hint that the Constitution's author- 
ity and the reason for its persuasiveness are opposed to each other. But 
this suggestion is untenable. If, as he says, ratification is responsible for 
the Constitution's authority and the Constitution's persuasiveness is 
responsible for its ratification, and if, as he suggests, the Constitution's 
perceived relationship to justice is responsible for its persuasiveness, 
then the Constitution's authority is connected to its perceived relation- 
ship to justice. I need not repeat here an argument I have attempted else- 
where about the precise links between justice and the Constitution's 
authority as law.21 For present purposes I need only show that a link of 
some sort between justice and authority is present, ifprecariously, in Pro- 
fessor McConnell's own thought. To see further that this is the case we 
might ask why Professor McConnell emphasizes a devotion to natural 
right as responsible for ratification. Why not rather some combination of 
less noble motives like the desire to protect slavery, secure a windfall for 
speculators in government bonds, advance the cause of oligarchic power, 
and wipe out the Indians? When Professor McConnell identifies natural 
right as the cause, he assumes that he must look beyond possibly unjust 
historical motives and account for positive authority partly by attending 
to the rhetorical claim typical of all such authority, viz., that it seeks jus- 
tice. 

Yet Professor McConnell mentions slavery, and suggests that 
Lincoln adopted a dutifully positivist attitude against abolition through 
judicial fit.22He also suggests that John Marshall and theauthors of 7he 
Federalist had a purely positivist view of legal authority. But Lincoln at 
least appears to have followed Publius in defending constitutional pro- 
tection for slavery only as a necessary evil.23 And Lincoln seems to have 

a i d .  

2'See S. Barber, On What the Constitution Means 39-62.10&10,122-31(1984). 

DMcConnell, supm note 1, at 99-100. 
=see R. Baler. Abraham Lincoln, His Speechuand Hb Writings 313-14 (1962); 

The Federalist No. 42, at 481-82 (J. Madison) (J. Cooke ed. 1961). 
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looked to justice, not to the concrete purposes of slaveholding framers, 
when he called upon the Court to reverse Dred Scon and hold that Con- 
gress could outlaw slavery in the 

The upshot of Lincoln's position on judicial power has to be gauged 
in light of considerations beyond those Professor McConnell takes up. 
First, there is Lincoln's "house divided" belief that the nation as a whole 
had eventually to become either all slave or all free.25 There is also his 
view that the Constitution had put slavery "in the course of ultimate 
ext in~tion."~~ In the context marked by these beliefs, asking the Court to 
overrule Dred S C O ~  can be construed as asking the Court to play its part in 
achieving a constitutional aspiration to rise above conditions responsible 
for the initial protection of slavery. Secondly, there is Lincoln's own con- 
duct during the war. When justifying his suspension of the writ of habeas 
corpus, he all but claimed power under the "take care" clause to disre- 
gard sections of the Constitution that stood in the way of securing the 
system's essential  objective^.^^ And he later rationalized the Emancipa- 
tion Proclamation as a necessary means to the successful prosecution of 
the war.28 Lincoln's approach thus turns out to be a poor model for what 
Professor McConnell has in mind for the judiciary. 

Without pretending to settle the historical question of Lincoln's 
views on the Court, let us take Lincoln's beliefs about presidential power 
and consider what those beliefs ought to mean for Professor McConnell. 
Professor McConnell seems to think that the president's position 
vis-a-vis the law is similar in an important respect to that of the judiciary. I 
infer this from his statement that "[wlithin the scope of authoritydefiied 
by the Constitution, the decisions of representative institutions must be 
enforced by executive officers and judges, whether or not they agree with 
the substance of the  decision^."^^ If Lincoln's actions represent Profes- 
sor McConnell's view of fidelity to the law, and if we agree with Professor 
McConnell that the President and the Court have similar obligations to 
follow the law, then, for courts as with presidents and all other officials, 
the meaning of the laws-i.e., thereal meaning of laws that live up to the 

2 4 ~ .  h l e r ,  supm note 23. at 355. 585. 
=id. at 372-73. 

261d. at 360-61, 373. 

2 7 ~ d .  at 600-01. 
281d. at 690. 

29~cConnel l .  supra note 1. at 89. 



104 THE RICKIS RETNNED BY THE PEOPLE 

publicclaim of all laws-is to be found as Lincoln found it, not in histori- 
cal texts and purposes construed separately from a desire for simple jus- 
tice. As Harry Jaffa has shown, Lincoln's construction of theDeclaration 
of Independence was oriented to a conception of equality as an end of 
government that was different from the Lockean conception that was 
shared by the signers of the ~ e c l a r a t i o n . ~ ~  Professor McConnell is there- 
fore far from success in enlisting either Lincoln or the original constitu- 
tional document to the cause of New Right legal positivism. 

Professor McConnell also tries to enlist John Marshall and TheFed- 
eralist to the cause. He describes Marshall and Publius asstrict legal posi- 
tivists on the strength of isolated statements which he construes in a 
manner that ignores the broader philosophies of which the statements 
are but parts. My ninth amendment article outlines an argument about 
Publius's constitutional philosophy and footnotes another article in 
which I discuss both Marshall and Publius in greater detail. These articles 
defend a number of contentions that I should have expected Professor 
McConnell to try to refute. I argue, for example, that The Federalist No. 
78 envisions judges "mitigating the severity" of "unjust and partial laws" 
even when these laws are beyond the Court's reach on positive constitu- 
tional grounds.31 I argue that conceding such power to unelected judges 
is in keeping with Publius's repeated view that there is a difference 
between the public's objective interestsand its transient inclinations, and 
that the duties of constitutional officials are defied in terms of the 

I also cite a leading student of Marshall's jurisprudence who 
offers a considerable body of evidence for the view that Marshall 
accepted a Lockean commercialism (and decided cases accordingly, 
where feasible) not just as an inheritance, but because he considered it a 
true political teaching. As Robert Faulkner puts it, and as I quoted him, 
Marshall looked upon Locke's teaching "as the private law, and the pub- 
lic law, dictated by nature itself."33 

30See H. Jaffa, Crisis of  the H o w  Divided: An Interpretation of the Issues in the 
tincoln-Douglas Debates 17-22 (1982). 

]*Barber, The Ninth Amendment: Inkblot or Another Hard Nu1 lo Crack?, 64 
Chi.-Kent L Rev. 67, 78-79 (quoting The Federalist No. 78, at 528 (A. Hamilton)) 
(reprinted as chapter 1 of this volume). 

321d. at 78-79 (citing The Federalut No. 71, a t  482): see also The Federalist No. 
63, at 422-25. For a more eaensive treatment of thissubject, see Barber.luditia1 &view 
and The Federalist, 54 U. Chi. L Rev. 837 (1988). 

IIBar-ber. The New Rid1 Arcault on Moml Inquiry in Corud~urional Low, 54 Geo. 
Wash. L Rev. 253,278(1986)(quoting R. Faulkner,The Jurisprudence of John Marshall 
194-95 (1968))- 

I cannot confront Professor McConnell's arguments against these 
arguments, for instead of arguments he offers little beyond mere coun- 
terassertion. It therefore remains to be seen how he can turn Marshall's 
judicially active concern for national power and vested rights into 
emblems of New Right 1najoritarianism.3~ It also remains to be seen what 
Professor McConnell can do with Publius's belief that the legitimacy of 
popular government depends on its reconciliation to higher standards of 
political morality,35 that "Justicen has been and will remain "the end of 
government,"36 and that where constitutional formspermit majorities to 
uniteand oppress the weak, there is no real law, for "anarchy may as truly 
be said to reign, as in a state of nature."37 whatever the future may bring, 
Professor McConnell is still a long way from showing that Publius and 
Marshall held historical consent, necessary though it be, as the sole foun- 
dation for legitin~acy.~~ 

C. McComell as Natural L a v ?  Faith of Our Fathers 

But Professor McConnell may want to develop his argument in a 
different direction, for, as I have pointed out, he strays from the 
legal-positivist course when he characterizes the purposes of the Consti- 
tution as natural rights and allows that judges can look to those purposes 
when deciding hard cases. If, as he says, the purposes of the Constitution 
can serve as sources for judicially enforced unenumerated r i gh t~ ,3~  and 
if, as he also says, the purposes of the Constitution include the protection 
of natural then it would seem to follow that natural rights can 
serve as sources for judicially enforced unenumerated rights. 

I4For a recent criticism of another attempt to impress Manhall into the service of  
New Right constitutionalism,see Powell. Review -Consensu~nnd Objectivity in Earfy Con- 
sli~ulionalln~erpre&~ion:An Unpmven Thesis. 65 Tex L Rev. 859,869-71 (1987)(review- 
ing C. Wolfe. The Rise of Modem Judicial Review: From Constitutional Interpretation 
to Judge-Made Law (1986)). 

3SSee The Federalist No. 9, at 50-51; id. No. 10, at  57-58, 60-61. 
361d. NO. 51. at 352. 

]'Id. 

]%is is McConnell's suggestion in ~cCon"el1, wpra  note 1, at 97-98, and in his 
rather arbitrary and purely formal definition of "constitutionalism." id. at 89. Since 
Publius and Marshall linked legitimacy and constitutionalism with a substantive notion 
of justice. they could not have seen consent as both a necessary and sufficient condition 
foreither constitutionalism or legitimacy. For a discussion of the ambiguoustatus of con- 
sent in classical liberalism, xee R. Smith. Liberalism and American Corutitutional Law 
41-45 (1985). 

"McConnell. supra note 1. a t  91. 100. 

401d. at 99. 
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To Professor McCo~ell 'S previous list of positive-law sources of 
unenumerated ninth amendment rights, we may therefore add what he 
calls "natural rights." All that would prevent us from doing so is Professor 
McConnell's hostility to an open-ended judicial protection of natural 
rights. That hostility is not a consistent feature of Professor McConnell's 
thought, as I have pointed out. But it doesseem topredominate. What we 
would need, therefore, is a theory of natural rights as a closed body of 
norms. What seems to trouble Professor McComell most is not theopen- 
ness of the positive law to higher standards of justice; what he cannot 
accept is openness or "ratiocination" at the level of ultimate constitu- 
tional standards. Hence his statement that the only hope for controlling 
unavoidable judicial judgment and discretion "is that judges will be 
steeped in the philosophy of the Constitution, and will interpret it in a 
way that is true to the vision of the framers and ra~ifiers."~l We must 
press a little further toward the bottom of Professor McConnell's think- 
ing. 

I remind the reader again that Professor McConnell does not chal- 
lenge my argument that one calumniates the framers and other political 
authorities by imputing to them any purpose less than justice itself. No 
one can be faithful to the framers and their project by holding that they 
did not intend their rhetoric to be taken seriously, or that they did not 
really believe in simple justice, or that we who are more enlightened 
ought to disregard their naive talk about justice, or that they simply 
delighted in asserting their parochial conception of justice regardless of 
its proximity to the real thing. 

So (continuing to develop the nonpositivist option for interpreting 
his thought) ifweassume that Professor McConnell opposesopen-ended 
judicial review under general constitutional standards, both as a moral 
realist and as one who fully accepts the authority of the framers, he prob- 
ably believes: (1) that the framers had one basically coherent and unam- 
biguousphilosophy of constitutional government; (2) that this philosophy 
can be exhaustively described, at least in principle, by an enumeration of 
particular norms, including a closed body of rights; and (3) that it is impos- 
sible to be faithful to the more authoritative intentions of the framersby 
improving on their historical understanding of justice and other values, 
because those conceptionsare simply right, oras right as they can be in an 
imperfect world. These beliefs would explain Professor McConnell's 
suggestions that the Constitution seeks nothing higher than a particular 

411d. at 91: see also id. at 100. 

conception of justice,42 and that constitutionalism excludesa right to rev- 
01ution.~~ They can also explain his ridiculing my views regarding the 
defeasibility of all historical conceptions of justice and the consequent 
need for dialogical practices and attitudes as essential for approximating 
thereal wantsand intentionsof those who are objectively worthy of politi- 
cal authority.44 

For what 1 call "self-critical striving" toward a moral reality whose 
elusiveness renders our conceptions defeasible, Professor McConnell 
substitutes total immersion in what he sees as the one true historical 
teaching, the philosophy of the framers. Once possessed of the spirit of 
that vision, we apparently can dispense with "the ratiocination of . . . 
j ~ d ~ e [ s ] . " ~ ~  Presumably, the spirit itself will simplyreveal the unenumer- 
ated rights, as needed, and "in no uncertain terms."46 For judges. and all 
other subjects of the Constitution, constitutional meaning is not the 
object of some exercise in ratiocination or philosophic quest. Constitu- 
tional truth is just given, revealed somehow to those wmpletcly 
immersed in the right source. 

Professor McConnell's approach is thus reminiscent of a model of 
reality which grounds the world and our knowledge of it ultimately in 
some willful act. Bork seems to operate from a humanistic version of this 
basic model when he groundsall moral truth and reasoning in the ethical 
systems of different societies, systems which, he says, have "no objective 
or intrinsic validity of [their] own."47 This model can also explain Bork's 
belief that our most important freedom is the freedom to enact our moral 
preferences into law. True freedom apparently means participation in a 
power mighty enough to dictate the very meaning of right and wrong, 
along with othervalues-true freedom included, perhaps. At bottom, for 
Bork, the source is force, and convention i ~ b o t h . ~ ~  AS a self-styled moral 
realist, Professor McConnell cannot accept Bork's brand of moral skepti- 

421d. at 90. 
431d. at 92 11.15. I defend a connection between Publius's constitutionalism and a 

right to revolution in S. Barber, Publius and the Revolution, in Violence and Order (S. 
Wolin ed. forthcoming). 

MMcConnell. mpm note 1, at 93-95. 
4 5 ~ e e  id. at 95 
&Id. 

4 7 ~ o ~  Neuml F'rinciples and Some Fvst Amendment Problem, 47 Ind. L J .  1, 10 
(1971). 

'R. Bork. %adition and Morality in Constilutional Law 9 (1984). 



,&m. He is therefore left with a version of the willfulness model that pos- 
itsa will higher than that of the different societies, a will that can function 
as the source of real truth. Professor McConnell suggests something like 
this when he assumes that a secular philosophical orientation precludes a 
concern for moral truth.49 1 would argue, by contrast, that at least some 
aspects of a secular outlook are essential to an authentic or unequivocal 
moral realism. We associate this-worldly rationalism with such an out- 
look, and no one can deny ratiocination a powerful role because no one 
can realistically deny either our presuppositions of a moral reality or our 
capacity to challenge, or at least wonder about, any proposition regarding 
moral truth. I would therefore be prepared to question matters of faith 
and commitment in this context, and I would support democracy or a con- 
ception thereof only provisionally, and only as the latest of a continuing 
stream of arguments might favor.50 Bork supports what he supports basi- 
cally because it's there. And if1 am right about Professor McConnell, he 
would move as faith in a certain vision moves him. 

11. On McConnell's Argumentative Method and Tone 
Now let us see if his jurisprudence can explain the scholarship style 

of Professor McConnell's commentary on my article. The reader should 
bear in mind that I am assuming that Professor McConnell has or will 
eventually resolve the tensions in his thinking in the only way he can, 
against his positivist inclinations and in favor of his realist inclinations. 

Because Professor McConnell seems to consider the framers' 
historical understanding of constitutional language (something I would 
distinguish from the real meaning of the language itself) as unerring 
truth revealed only to those whoabandon argument for complete immer- 
sion in the right vision, he may think he is excused from reasoning with 
those who are not completely immersed. The unimmersed either do or 
do not want justice. If they do not want justice, reasoning with them 
would perhapsbe futile. If they do want justice, then they must want what 
Professor McConnell is certain the framers wanted, whether they realize 

*See McConnell. supm note 1, at 105. 
%is is not to reject all forms of reliance on faith, commitment, community senti- 

ment, and tradition, for these sources of authority can include a reliance on ratiocination 
or, as I prefer, self-critical striving to realize the implicit claims of all rationally defensible 
authority. Forworlo in constitutional theory that combine a reliance on reason with vari- 
ous of these other forms of authority,see M. Ball, The R o m h  of American Law (1981); 
R. Dworkin, Law's Empire (1987); M. Perry, Morality, Politics, and Law: A Bicentennial 
&y (1988); S. Macedo, Liberal Virtues: A Liberal Theory of Citizenship, Virtue, and 
Community (forthcoming 1988); G. Milker. The Deep Structure of Contemporary Con- 
stitutional Contrweny: Morality, Skepticism, and Augurtine (forthcoming 1989). 

it or not, since all who claim to want justice really want the same thing, 
and the framers' conception of justice is that thing. Reasoning or argu- 
ment fails to bring the unimrnersed to justice not because they are unim- 
mersed, but because argument cannot bring anyone to justice, only 
immersion can do that. Exchanging arguments about something implies a 
critical distance that enables one to weigh the pros and cons, and one can- 
not be totally immersed at a critical distance. So forget the quest for bet- 
ter arguments. Just do what you can to immerse others; aIl will thank you 
eventually. 

Such a belief can explain (though. I Venture, never justify) the way 
Professor McConnell neglects such conventional rules of argumentation 
as those against begging questions, distorting historical facts and distort- 
ing the arguments of one's critics. I limit myself to the most serious exam- 
ples. 

Professor McConnell calls me a radical anticonstitutionalist 
because I disagree with his conception of constitutional democracy. With 
Bork and most other New Right constitutionalists, Professor McConnell 
views the Constitution as an act of majoritarian empowerment; he adopts 
what I call a model of majoritarian willfulness. I read constitutional logic, 
languageand tradition differently. I see the Constitutionasan expression 
of an aspiration to achieve an intrinsically admirable condition. I have 
defended my reading at some length in a work that Professor McConnell 
cites.5' Moreover, the literature of contemporary constitutional theory 
contains conceptions of constitutional democracy that differ both from 
Professor McConnell's conception and mine. These different answers to 
the questions of what constitutionalism and the Constitution are, are 
linked to different theories of constitutional interpretation, constitution- 
al obligation, constitutional rights, the duties of constitutional officials, 
and so forth.52 Yet, like Alexander at the Gordian knot, Professor 
McConnell simply pretends that these difficulties do not exist. In a 
breathtaking act of question begging, his very first paragraph sweeps 
aside the central difficulties of constitutional theory and just declares 
what constitutional democracy is. At no point does he offer a supporting 
argument. He does not even bother to identlfy his definition as his defini- 
tion. He simply asserts it categorically as a straight read-off from reality. 

SISec McConnell, supm note 1, at 92 n.15; see a h  S. J3arber. supm note 21, at 
39-62, 113-15. 

52See general& W. Murphy, 1. Fleming, & W. Harris 11, American Constitutional 
Interpretation 81-180 (1986); W. Murphy, What Is The Constitution? (forthcoming). 
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So: constitutional democracy is X (never mind the controversy about 
whether it might be Y or Z); Barber deviates from X (don't mention his 
reasons, or even that he has reasons); therefore, Barber is a radical anti- 
constitutionalist. 

Professor McConnell does me and the rest of his readers anothcr 
and related injustice by trying to isolate me as a noninterpretivist who 
proposes something the Court has never accepted and who displays no 
respect for constitutional text, tradition, and authorities, either classical 
or contemporary, on or off the bench. I am not sure what the principle of 
interpretive charity requires of me at this point, but if I continue to 
assume that Professor McConnell has read the works on which he com- 
ments, then he must know that my theory of the ninth amendment over- 
laps with a substantive approach to the due process and equal protection 
clauses,53 such that the latter clauses can do the work of the ninth 
amendment, precisely as they have done for the greater part of our con- 
stitutional history. There is hardly anything new about the practice of 
open-ended judicial review, as Professor McConnell himself indicates 
when he treats substantive due process as such a practice.54 And if my 
way of justifymg that practice departs from that of most major contempo- 
rary theorists (who, incidentally, would not be separately identifiable or 
known as significant theorists if they agreed with each other in all of the 
most important respects) Professor McConnell neglects to mention the 
theorists with whom I do agree on matters of relevance here, theorists 
cited in my article.55 

Most regretful is Professor McConnell's account of my theory as 
one which licenses judges and others to disregard the institutional and 
substantive limits of the so-called positive law.56 Yet I hardly appeal from 
law to justice in any matter of constitutional meaning, whether involving 
rights, powers, or questions of institutional competence. The closest I 
have ever come to rationalizing usurpations is a theory of constitutional 
action in emergencies or circumstances that officials cannot control in 
constitutional ways. I have argued that as a matter of constitutional logic, 
institutiond boundaries can be crossed only when events have caused 

53s. Barber, supm note 21, at 105-47, especially 119-30, 145-47; Barber, supm 
note 31, at 80-83. 

"McConnell, mpm note 1, at 101. 103. 104. 
ssBarber,nrpra note 31, at 70 11.12.72 11.25.73 n.26.77 nn.29 & 32,79 n.40,85 

11.52. 87 11.54. 
MMcConnell,supm note 1, at 89,90-91.92 n.15.93-94,96-98. 

actual institutional collapse.57 Professor M c C o ~ e l l  may well fmd 
something in this argument to support his charge of "radical anticonstitu- 
tionalism," as he conceives it. If he does, however, he will no longer be 
able to treat Lincoln and Publius as model constitutionalists. I can engage 
Professor McConnell on this aspect of the question when he reaches it. 

In the meantime, I have tried to develop a set of interpretivist pro- 
posals. In works that Professor McConnell cites, I claim that the Consti- 
tution requires multiple interpreters, a weak rule of precedent in 
constitutional cases, and a mode of interpretation that proceeds partly 
through a self-critical striving forbetter theories of justice.58 My claim to 
be an interpretivist may prove false, of course. But it is a claim that is 
backed with arguments. Should Professor McConnell ever deal with 
those arguments as arguments, he will have to confront the contention 
that no interpretivist can responsibly avoid the burdens of what Professor 
McConnell calls ratiocination. To refute this claim Professor McConnell 
need only show that his version of the source of constitutional meaning is 
sound and that immersion in it succeeds where ratiocination fails. 

I have already commented on Professor McConnell's suggestion 
that Publius, Marshall, and Lincoln were positivistsin the Borkean mold, 
or vice versa. That suggestion, in my view, is enough to vitia,te Professor 
McConnell's own claim to be an interpretivist-that is, one who acknowl- 
edges that thereare limitson the interpretationsthat lawsand other texts 
can legitimately bear. If the reader needs more, consider Professor 
McConnell's treatment of the Dred Scon case. In brief, he finds the con- 
trolling error of that decision to be a natural law conception of property 
rights that Xney deployed to deny Congress power to exclude slavery 
from the territ0ries.5~ But as we assess this view of the case, we should 
recall Professor McConnell's agreement with the position that the Con- 
stitution protects unenumerated property rights.60 In light of this posi- 
tion, Professor McConnell cannot be altogether opposed to the abstract 
proposition that Congress should respect the property rights of persons 
who move from one place to another. What is regrettable in Dred Scott is 
the additional proposition that Congress has a duty fully to respect prop- 
erty in human beings. That Congress should respect property is one prop- 

s's. Barber. wpm note 21. at 190-95; cf. 199-204. 

saS. Barber. supro note 21, at  13-62. 116-20, 145-47; Barber, supm note 31, at 
70-71,72-73,77-78,80-83,84,86. 

sMcConnell. wpm note 1, at 101. 

60/d. at 107. 



112 THE R I C ~  RETA~NED ElY THE PEOPLE 

osition; that the law either has or can legitimately make human beings 
ordinary pieces of property is quite another. Everything in Dred Scott 
turns on aney's affmative answer to the latter, an answer he pretended 
to believe was a clear mandate of the American founding. 

m e y  tried to give the impression that law and justice were separa- 
ble and that the applicable texts and traditions pointed clearly in one 
direction. On the pivotal question-the constitutional status of blacksas 
persons-%ney affected "pure positivism," if I may borrow a termP1 pre- 
cisely the affectation we find in ~ o r k . ~ ~  In treating Dred Scon as an 
emblem of legal positivism, I emphasize that I am not saying that They 
actually acted in a purely positivist manner, for he did not.63 I deny that 
anyone can act in a purely positivist manner. I even deny that anyone can 
really want to act in a purely positivist manner, except perhaps the 
fictional constructs of some other-worldly jurisprudence or social science 
that would move their subjects about by forces fully beyond human capa- 
cities. I would support my contention by defending a conception of 
human action that is linked to notions of reasoned choice and a capacity 
for reflective criticism.64 SO I am not talking about what They actually 
did; Iam talking about his attempt to escape moral responsibility for what 
he did. That attempt furthered the degradation of both the law and the 
communitybydenying that the Constitution is what it says it is: an instru- 
ment of justice. Yet Professor McConnell would have us identify Dred 
Scott as representative of a natural law approach, an approach that denies 
both the possibility and desirability of excluding moral choice from legal 
decision. Surely Professor McConnell owes us an explanation. 

111. Conclusion: Can "Error" Save McConnell? 
Am I engaging in oppressive acts of name calling and question 

begging of my own? Perhaps. My theory of Professor McConnell's theory 
results from an attempt to reconcile his professed moral realism with 
what he says about immersion and ratiocination. If my construction of his 
theory sounds like name calling, then there is either something wrong 

6lSee id. at 98. 

62For a similar assessment o f h d  Scon, together with an important attack on New 
Right positivism by a traditional conservatin, r e  Jaffa, W h a ~  Wen the "Original Inten- 
tions"of the Fmmcrs of the Constitution of the United Stater?, 10 Puget Sound L Rev. 351 
(1987). 

63For a summary of Bncy's political objectives in Dred Scan, see G. White, ?he 
American Judicial Ttadition, 68-69, 74-83 (1976). 

@See S. Barber, supm note 21, at 224 n.43; Barber, supm note 33, at 290-92. 

with my argument about the upshot of his views, or there is something 
wrong with Professor McConnell's views. If my argument is flawed, I 
know of no conventionally respectable or naturally just cure other than 
further argumentation from the other side. 

Yet I concede that in calling for arguments as opposed to assertions 
and professions of faith, I seem unable to escape presuppositions and 
conventions associated with the practice of reasoning about controversial 
matters-a practice whose very status seems the central issue between 
Professor McConnell and me. So, by my own account of the contest, it is 
really I who may be begging the question-in-chief. I could point defen- 
sively to Professor McConnell's own praise of Professor Suzanna Sherry 
for "quot[ing] substantial evidence against her own position,"65 praise 
that attests his respect for the conventions he flaunts in dealing with my 
arguments. But such a move would only deepen my immersion in ratio- 
nalist assumptions, for it would apply the same rationalist norm of "integ- 
rity" that Professor McConnell applies favorably to Professor Sherry. 
Perhaps I could try to deny that rationalist assumptions are really contro- 
versial since one cannot really engage in political or academic controver- 
sy without acting from rationalist assumptions. I could then skewer 
Professor McConnell for the incoherent act of entering this debate with 
an article that suggests immersion in something he treats as opposed to 
ratiocination. But that would prove nothing beyond my determination to 
sink deeper into the presuppositions whose status is at issue. For even if 
we cannot question reason and its conventions in a coherent way, we can 
surely doubt their claims. Since reasoning itself can lead to perplexity 
about reason and the value of reasoning, we cannot simply excommuni- 
cate antirationalist messages like Professor McConnell's, notwithstand- 
ing their apparent incoherence. Apparent incoherence may be essential 
in any attempt to capture doubts about reason and reasoning, doubts real 
enough to demand philosophic attention and respect despite the possible 
limitations of language. So my survey of his "errors" may do no real dam- 
age to Professor McConnell's basic position. 

In fact, an additional consideration forces me to concede that Pro- 
fessor McConnell's criticism of my position may actually be right. 
Although I can make sense of the Constitution only by reading it a certain 
way, my reading may be most unrealistic. For it supposes that a properly 
"constitutional attitude" can obtain among the nation's political and pro- 

UMcConnell, supra note 1. at 94 n.32. 
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fessional leadership, or enough of it to make a differen~e.6~ I need not 
devote additional space to the tensions in Professor McConnell's think- 
ing, so I leave aside his own reliance on virtue in the form of judges 
immersed in the philosophy of the framers.67 I focus instead on his view 
that the nation cannot entrust the legal profession with a role in pursuing 
the Constitution's claim to justice. For, he suggests, members of this sub- 
culture are more likely to act from the "prejudices of their class" than a 
self-critical and public-spirited concern for truth and j~stice.6~ Professor 
McConnell may actually hold this negative view of his profession. I say 
this because he could not fully have intended to address his criticism of 
my article to any other than the audience he describes. I doubt that his 
description fits the legal profession. To show that it does not, I would 
explore Professor McConnell's assumptions about group identity and 
reflect on the tension between the prejudice he allegesand the capacities 
that he presupposes in self and others in the very act of publishing the 
allegation. But in the end I may be forced to acknowledge that Professor 
McConnell isboth a true and truthful representative of his class. He may 
be closer than I am to the facts that count. 

%. hrber .  supra note 21. at 59-61. 141-47. 159-65, 174-77, 197-98. 213, 
219-20. 

67McConnell, supra note 1. at 91. 

&See id. at 105. 

4. Constitutional Rhetoric and the 
Ninth Amendment* 

Sanford Levinson 

Introduction 
I am rightly identified with those constitutional theorists who are 

decidedly skeptical of the enterprise of searching for singularly "correct" 
interpretations of the Constitution. Instead, I am often more interested 
in analyzing the diverse rhetorics of argument that comprise the working 
repertoire of the constitutional lawyer. Why certain arguments arise at 
given times-and why, concomitantly, others pass out of fashion-is of 
central interest to me, at least as a scholar. It is this interest, then, that is 
reflected in the first part of the article, where I view myself primarily as 
what might be termed simply an analyst of our legal culture. 

No one who is familiar with contemporary constitutional discourse 
could fail to be impressed by the re-emergence of the ninth amendment 
into the consciousness of constitutional analysts. I want to suggest some 
possible reasons for this renewed interest at this particular time in our 
history. Law, as James Boyd White well reminds us, is a "culture of argu- 
ment,"' and it is that culture, as well as some of the specific arguments, 
that I want to explore in the f i t  portion of this article. 

The second part of the article is best conceived by imagining a shift 
of roles from detached cultural analyst toa more involved teacher of con- 
stitutional law and analyst of constitutional arguments. I argue that reviv- 
al of the ninth amendment asa live part of our constitutional rhetoric will 
force us to confront in radically new ways the constitutional case law of 

'Reprinted, by permission, from 64 Chi.-Kcnt L Rev. 131 (1988). 
'See J.B. White, When Words Lase Their Meaning: Cons1itutions and Reconstitu- 

tions of Language, Character, and Communify(l984). Fora discussionof the Declaration 
of Independence and McCulloch v. Maryland. see id. at 231-74. See alro J.B. White. 
Heraclu' Bow 35. 78 (1985). 



chattel slavery and, beyond that, the legitimacy of particular forms of 
legal reasoning. 

Perhaps in recognition of the fact that I occasionally take on the role 
of practicing lawyer, however, I will turn in the fiial section to some ten- 
tative suggestions as to how a revitalized ninth amendment might actual- 
ly function in our legal culture. Ialsowill make some even more tentative 
suggestions concerning the role of the judiciary-particularly the 'Tial- 
ity" of its interpretations-in regard to a revitalized jurisprudence of the 
ninth amendment. As suggested at the outset, one should not read the 
ensuing pages for a general theory of how "correctly" to interpret the 
ninth amendment. I hope, though, that this lack will not doom my 
remarks to irrelevance- 

I. Constitutional Modalities and the Rediscovery of 
Forgotten Constitutional Text 

Even if my theoretical position did not caution against confidcntly 
offering a particular interpretation of the ninth amendment as the 
uniquely correct one, I would be reticent for another reason: I certainly 
do not consider myself to be an "expert" on the amendment. The theme 
of this first section, though, is that my status as "non-expert" is less attni- 
utable to personal deficiencies than to my socialization into the legal 
academy-a socialization shared by most readers of this symposium. I 
suspect my knowledge of the ninth amendment is equivalent to that of 
most legal academics, including those who are considered well educated 
in constitutional law. It may therefore be worthwhile to consider which 
aspects of our legal culture might account for this "trained incapacity" 
regarding this particular aspect of the Constitution. 

What constitutes a particular culture is the set of statements that 
are considered to be "Warrantedly assertable"2 within it. That is, the per- 
formance of linguistic acts does not lead a speaker's audience to dismiss 
the speaker as an incompetent pafticipant in the cultural conversation, 
worthy only of dismissal. 'To think like a lawyer," the training in which is 
presumably the mission of legal education, is, as we all know, to be edu- 
cated into what count as "intelligent" statements about legal possibility. 
Part of such intelligence is knowing what arguments not to makc because 
they serve mainly to demonstrate one's lack of intelligence within the 
relevant context. It is useful in this regard to recall Justice Holmes' deri- 
sion some sixty years ago of those hapless lawyers who, lacking truly 

ZSee S. Kripke, W~ttgenstein on Rules and Private Language 110 (1982). 

"legal" arguments, would descend to invoking the equal protection 
clause.3 

There was a reason that the first book to appear on the ninth 
amendment had the plaintive title ZAe Forgonen~inrh~mendmenr.~ As if 
in confirmation of its own thesis, this 1955 effort to resurrect the amend- 
ment scarcely made much of a ripple. Moreover, the sad fact is that 
Patterson's book serves best as a heartfelt plea for recognition of the 
amendment's existence; its analytical contniution is minimal. Leslie 
Dunbar did write in 1956, James Madison and the Ninth ~mendment,S a 
helpful analysis of the history of the amendment; however, he basically 
throws up his hands at the prospect that the amendment might actually 
help justify judicial invalidation of governmental activity. Although Dean 
Redlich was willing in 1962 to argue for the relevance of the ninth amend- 
ment in contemporary constitutional jurisprudence, his discussion of the 
"judicial criteria" for its application is limited to the last three pages6 
And, as we all know in any case, legal education was (and largely remains) 
dominated by the writing of Supreme Court justices. 

As a law student at Stanford in the early 1970's. I did have Justice 
Goldberg's opinion in Grinvold v. Connecticur 7 t ~  parse. There Goldberg 
indeed mentioned the ninth amendment, cautioned that we ought not 
"ignore" it, but then immediately indicated that he did "not mean to 
imply that the ninth amendment isapplied against the States by the Four- 
teenth."8 In any event, however, I think it accurate to say that the opinion 
in that much-discussed case that was most popular with legal academ- 
ics-at least those who supported the decision-was Justice ~ a r l a n ' s . ~  
Incorporating by reference his earlier opinion in Poe v. ~ l l m a n , ~ ~  Justice 
Harlan relied on the sweep of the liberty that is protected against 
infringement by the due process clause of the fourteenth amendment. 
Goldberg's reference to the ninth amendment for many, I suspect, simply 

'See Buck v. Bell, 274 U.S. 200,208 (1927). 
4B. Patterson, The Forgotten Ninth Amendment (1955) (excerpted in volume 1). 
542 Va. L RCV. 627 (1956). 
6Redlich, Are 7hem "Cerrain Rigftfi . . . Re~inedby the People"?, 37 N.Y.U. L Rev. 

787. 810-12 (1962) (excerpted in volume 1). 
'381 U.S. 479.486 (1965) (Goldbcrg. J.. concurring) (reprinted in volume 1). 
qd. at 492. 
91d. at 499 (Harlan. J., concurring in judgment). 
1°367 U.S. 497, 522 (1961) (Harlan, J., disienting). 



corroborated the suspicion that he was basically a libera1 ideologue and 
certainly not the very model of a careful lawyer that Justice Harlan repre- 
sented, especially to his former clerks and other admirers who con tn i  
uted so much to the molding of that generation's view of what "thinking 
like a constitutional lawyer" meant.11 

Not the least cost of Justice Goldberg's premature retirement from 
the Court was the loss of a context within which he might elaborate the 
thoughts that he only introduced in Gnjwold. From a more sociological 
viewpoint, one also notes the lossof hisopportunity to mold a generation 
of law clerks who might take his new and disturbing ideas back to the legal 
academy. As Goldberg himself pointed out in a footnote,l2 the ninth 
amendment had scarcely ever been cited by the Court, let alone used as a 
central focus of analysis by scholars otherwise devoted to foraging the 
constitutional text for help in analyzing thevariegated issuesconfronting 
contemporary analysts. There was much work to be done and, for a 
variety of reasons, only Justice Goldberg seemed interested in doing it. 
But, of course, Justice Goldberg made his disastrousdecision togo to the 
United Nations, and neither of his successors-Abe Fortas or, later, 
Hany Blackmun-seemed interested in elaborating the work only begun 
in Griswold. 

The ninth amendment remained the stepchild of the Constitution, 
though, like Cinderella, it seems on the verge of taking center stage. As 
already suggested, this development owes relatively little to the Court, 
although it is true that it has been somewhat awkwardly cited by several 
justices, including Blackmun and Chief Justice Burger, in cases involving 
abortion13 and the rights of newspapers to gain access to criminal trials.14 
Moreover, a number of important articles have appeared in law reviews 

"See Gunther. In Search of Judicial Quality on a Changing Coua: The Case of Justice 
Powell, 24 Stan. L Rev. 1001 (1972) (paean to Justice Harlan by way of suggesting that 
Justice Powell could aspire to emulate him). I do not necessarily wish to "debunk" Justice 
Harlan. I share in much of the admiration for him. 1 would, however, d k n t  from the 
proposition that admiration of hi approach to judging necessarily requires that one deni- 
grate competing approaches (or judges). 

12381 U.S. at 490 n.6. 

13Roe v. m d e ,  410 U.S. 113, 129 (1973); id. at 153 (Burger, J., concurring). 

14Richmond Newspapers, Inc v. Virginia, 448 U S .  555,579 n.15 (1980Xreprinted 
in appendix C of thu volume). 

over the past several years,15 and CharlesBlack made it the focal point of 
his most recent book.16 

I believe that the most important contributors, ironically enough, to 
the now cascading recognition of the presence of the ninth amendment in 
our Constitution are Edwin Meese and Robert Bork. The brooding omni- 
presence over the constitutional debate of the past couple of years has 
been Attorney General Meese, with his emphasis on the so-called "juris- 
prudence of original intent."17 And it has become a cliche that the most 
important celebration of the constitutional bicentennial turned out to be 
the hearings concerning the successor to LewisPowell (who, incidentally, 
seemed to express no interest in the possible meaning of the ninth 
amendment). Judge Bork was deprived of a seat on the Supreme Court 
largely because of his refusal to acknowledge the "unenumerated" right 
to privacy as being part of the set of constitutional rights legitimately 
enjoyed by Americans. It is, I think, accurate to describe Judge Bork's 
attitude toward the ninth amendment as one of disdain.18 

Although many defenses of privacy were offered both by witnesses 
and senators themselves, probably the most important involved the 
presentation of the ninth amendment as a warrant for decisions like 
Griswold. I would argue that the most important result of the Bork hear- 
ings, beyond their leading to his rejection, was the embrace by many of 
the senators of the rediscovered amendment, which thereby gained a 
public prominence hitherto lacking. The subsequent hearings concern- 
ing the confirmation of now-Justice Anthony Kennedy also included 
significant references to the ninth amendment, and his seemingly more 

'SSee. e.&. Caplan. The Histoy and Meaningof rhe Ninth Amendment, 69 Va. L Rev. 
223 (1983) (reprinted in volume 1); Massey, Fedemlirrn and Fundamental Righa: 7he 
Ninth Amendment. 38 Hastings LJ. 305 (1987) (reprinted in volume 1); Paust. Human 
Rights and h e  Ninth Amendmcnr A New Form of Guaranlec. 60 Cornell L Rev. 231 
(1975); Sherry, The Founden' Unwdten Comhhon, 54 U. Chi. L Rev. 1127.1161-66 
(1987);see ako R. Barnett, Reconceivingthe NinhAmendmctu, 74 Corn. L Rev. l(1988). 

16C. Black, Jr., Decision According to Law (1981):see ako C. Black. Jr.. OnReading 
and Usingthe Ninth Amendment, in Power and Policy in Quest of Law 187 (M. McDougal 
& W.M. Reisman eds. 1985) (reprinted in volume 1). 

"See the twospeeches by Attorney General Meese reprinted inThe Federalist Soci- 
ety. The Great Debate: Interpreting Our Written Constitution 1-10. 31-42 (1986). 

l8Wal1 St. J . ,  Oct. 5,1987, at A.20. (Robert Bork's testimony u reprinted in appen- 
dix B of thu volume.) 



favorable references to the amendment helped to warrant the view that 
he is distinctly more "moderate" than Bork.19 

Anyone interested in constitutional rhetoric, however, must 
instantly recognize that the desire to defend Griswold by no means 
requires the embrace of the ninth amendment. As already suggested, the 

in Griswold themselves demonstrate that there are a multiplici- 
ty of ways to amve at the result that at least some version of privacy is 
cbnstitutionally protected. I have already mentioned J u s t i c e ~ ~ a r l ~ ' ~  
reliance on the due process clause. There is also, of course, the formal 
opinion for the Court, written by Justice Douglas, which invoked the 
"penumbras and emanations" of the Bill of ~ i g h t s . ~ ~  Why not settle for 
one of these opinions and leave the ninth amendment in its accustomed 
obscurity? 

In regard to Douglas' opinion, I think the answer is relatively sim- 
ple: His attempt to amve at marital privacy through an exegesis of the 
Bill of Rights simply does not persuade. For example, one may recognize 
that the fourth amendment protects privacy, but one must also recognize 
that the amendment speaks just as strongly in behalf of overridingprimcy 
so long as another important value-protection of public security-and 
an important process-the granting of a limited search warrant by what 
we have come to call a "neutral and detached magistrate"21-are fol- 
lowed. The protection against compulsory self-incrimination of the fifth 
amendment may at first appear to be a better example of a categorical 
vindication of privacy, save for the willingness of the Court (over 
Douglas's dissent) to allow the overriding i f  any privacy right via the 
grant of immunity to the otherwise silent witness.22 Such grants destroy 

'9See Senate Comm. On the Judiciary, Nomination of Anthony M. Kennedy to be 
an Associate Justice of the United Statu Supreme Court, S. Exec. Rep. No. 113 , lOOth  
Cong.. 2d Sess. 20-21 (1988).The section is headed by the following,which is capitalized 
in the original: 'V. JUDGE KENNEDY HAS A REASONED AND BALANCED 
APPROACH TO THE NINTH AMENDMENT ONE THAT IS FULLY CONSIS- 
TENT WITH HIS UNDERSTANDING OF 'LIBERTY' IN THE DUE PROCESS 
CLAUSE"The Committee*sdiruruion goes on to note that Judge Kennedy had testified 
that the framen had believed 'that the fint eight amendments were not an exhaustive 
catalogue of all human rights" and that 'the Court is treating [the Ninth Amendment] 
as something of a resem clause, to be held in the event that the phr* 'liberty' and the 
other spacious phrases in the Corutitution appear to be inadequate for the Court's deci- 
sion." Id. at 20 (emphash added by the Committee). (Justicc Kennedy's testimony w 
reprinted in appendix B of this volume). 

20381 U.S. at 484-86. 

2'See, e.g., Coolidge v. New Hampshire, 403 U.S. 443, 449 (1971). 

22See Kastigarv. Unitedstates, 406 U.S. 441 (1972). JusticesDouglas and Manhall 
dissented. 
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any argument that the fifth amendment is a strong protection of privacy 
rather than, for example, a recognition of the distaste that we have for a 
person's being the agent of his or her own subjection to punishment or 
simply a protection against untoward police practices that we fear will 
result if we allow the police to seek confessions for use in subsequent 
criminal trials. One could similarly critique all of Douglas' other citations 
to the constitutional text. I think it fair to say that there is no constitution- 
al scholar who endorses the Douglas opinion. 

Still, we can ask why those who support Griswold's result do not 
settle for Harlan and forget the ninth amendment entirely? There can 
certainly be no doubt that Harlan's opinion, as an intellectual synthesis of 
a particular way of looking at the Constitution, is one of the greatest 
achievements in our judicial history. It may well suffice for many. Never- 
theless, an analysis of the contemporary culture of constitutional argu- 
ment reveals good reason to return to Goldberg's invocation of the ninth 
amendment. 

In his valuable book Constitutional   ate,^^ my colleague Philip 
Bobbitt develops a theory of what he calls the "modalities" of constitu- 
tional argumentation. Bobbitt is referring to the modes of argument that 
participants within the practice of American constitutional law use to try 
to persuade one another of their points of view. There is obviously an 
affinity between "modalities" and rhetorics, and Bobbitt's is the fullest 
examination that exists of what count as warrantedly assertable proposi- 
tions that can be made by those engaged in the specific practice of consti- 
tutional interpretation. 

Bobbitt offers six modalities, but two are particularly important to 
this part of my analysis. These are the "textual"24 and the "histori~al."~~ 
The first refers to the words (and their presumptively plain meanings) 
found in the constitutional text; the second, to the intentions of the per- 
sons who contributed to making the words legally binding. Both of these 
modalities are richly reflected in our standard constitutional discourse. 
"T'uality," after all, is the motif of ~ a r b u r ~ , ~ ~  where Marshall pro- 
claimed the "obvious" meaning of the allegedly plain texLZ7 And Justice 

Bobbitt, Constitutional Fate: Theory of the Constitution (1982). 
2JId. at 7. 25-38. 
=Id. at 7,9-24. 
265 U.S. (1 Cranch) 137 (1803). 

27See especially Manhall's discussion. Id. at 156-60. 
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~ u g o  Black, throughout his career, took up the cudgels in behalf of text 
and against a purportedly unfettered judiciary. It was he, after all, who 
dissented in Griswold, citing the inability to find "privacy" in the text.28 
Moreover, it was Black as well who emphasized the importance of origi- 
nal intent in his interpretations of the f i t  amendment29 or his claim that 
the fourteenth amendment was meant to incorporate the Bill of 
~ i ~ h t s . ~ O  His confidence that the first amendment's "no law" meant "no 
law" was bolstered by his particular reading of the background of the Bill 
of Rights, which enlisted the almost sacred figures of Thomas Jefferson 
and James Madison as proponents of Black's particular reading. 

There are other contending modalities, including reliance on doc- 
trinal precedent; prudential analysis that takes into account the political 
consequences of a specific decision; structural analysis predicated on the 
division of the American government into separate branches horizontally 
and separate units of state and nation vertically; and, finally, what 
Bobbitt somewhat confusingly calls "ethical" argument, which involves 
reference to the constitutive norms of our cultural "ethos," our funda- 
mental norms that define us as a particular socio-moral 0rder.~1 That 
being said, it is nonetheless important to recognize the special hold (some 
would say stranglehold) of text and history over much of ordinary public 
discourse concerning constitutional interpretation. m e  desire to be 
textual, after all, is what explains Douglas' own desperate search for 
legitimation within the "four comers" of the standard (i.e., non-ninth 
amendment) Bill of Rights.) 

Attorney General Meese, like Bork, is the champion primarily of a 
"historical" modality, though both also emphasize the importance of the 
text as they criticize judges who allegedly disregard both text and history 
in the name of their constitutionally untethered visions of politics. T 

Although some of us (who are sometimes labeled "nihilists" for our 
efforts) are indeed roaringly skeptical of the plausibility of looking to text 2 
or history for authoritative guidance;32 it is only fair to recognize that this 
theoretical argument often antagonizes audiences who tend to define % 

z8381 U.S. at 508-10 (Black, J.. dissenting). 

?See,  e.g., Justice Black's opinion for the Court in Everson v. Board of Education. 
330 U.S. 1 (1947). 

NSee Adamson v. California. 332 U.S. 46, 71-89 (1947) (Black, J., dissenting). 

-"See P. Bobb~tt.supra note 23. at 7, 39-58, 59-73. 74-92. 93-119. 
-'ZSee Levinson. h w  as Lhemntre. 60 Tex L Rev. 373 (1982); Thhnet, Following 

h e  Rules h i d  Down. 96 Haw. L Rev. 781 (1983). 
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law as consisting precisely of an authoritative text with meanings consti- 
tuted by the intentions and purposes of the authors undergirding the 
particular document.33 

In any event, for defenders of Griswold to insist on the use of other 
possible "modalities," including the "ethical" mode, seems to allow the 
Meeses or Borks to claim victory in regard to their claim that there is no 
textual or historical warrant for certain doctrines like that of "privacy." 
As a political matter, such a concession is simply stupid, something to be 
done only if one believes that there is noalternative. Thus, the revival of 
the ninth amendment, for many of the arguments made by its proponents 
rely precisely on what Meese and Bork purportedly respect-constitu- 
tional text and historical intention. Indeed, after writing a first draft of 
this paper, I had a conversation with one of the architects of the strategy 
that led to Bork's defeat that supported the inference that the decision to 
emphasize the ninth amendment was made in part precisely on the 
grounds suggested. 34 

Consider in this light the fact that one of Judge Bork's most impor- 
tant critics-and adverse witnesses at the Senate hearings-was Philip 
Kurland of the University of Chicago Law School. 1 suspect that 
Professor Kurland is best known to many of us as the author of the single 
most vituperative anti-Warren Court article ever to appear in the H m a r d  
~ a w ~ e v i e w . ~ ~  Kurland has consistently presented himself asa person for 
whom text and history were important, and he denounced the Warren 
Court for its purported willingness to ignore both in the interests of its 
own vision of the political or social good. In the normal course of events, 
one might have expected Kurland to applaud the appointment of a man 

"See, e.g., Monaghan. Our PCrfecf Consfifurion. 56 N.Y.U. L Rev. 353 (1981). This 
may also be the p i t i o n  of Professor Van Alstyne. See Van Alstync, Nofeson a Bicenren- 
nial Comilulion: Port If, Anfinomial Choices and the Role of the Supreme Court, 72 Iowa 
L Rev. 1281 (1987). Surely the most prolific(and mosteasilyantagonized)wriler is Raoul 
Berger. See, e.g.. R. Berger, Government by Judiciary: The 'Itansformation of the Four- 
teenth Amendment (1977). He has treated the ninth amendment in Berger. The Ninth 
amend men^. 66 Cornell L Rm. I (1980) (reprinted in volume 1). 

"Indeed, at a Symposium on the unwritten constitution sponsored by the Federalist 
Societyin Charlottesvillc, Virginia on March 5,1988. I heard Dean Redlich, the author 
of the 1962 article that so influenced Justice Goldberg, offer his own rationale for 
embracing the ninth amendment in precisely the same textual and historical terms 
suggested in the text. 

35Kurland. The Supreme Court, 1963 Term -Foreword: Equal in Origin and Equal  in 
T i ~ l e  lo the Legislafive and Erecufive Branches of the Govemmenf. 78 ?Iaw. L Rev. 143 
(1964). 



whose declared position seemed indeed the desirability of shooting the 
piano players of the Court (or at least changing the music drastically). 

Instead Kurland wrote passionate condemnations and delivered 
forceful testimony denouncing Bork. Why did this happen? Part of the 
reason may lie in Kurland's respect for adherence to precedent, even 
when the initial decisions were mistaken, and in his perception that Bork 
was not similarly respectful. But this does not explain Kurland's own will- 
ingness to invoke the ninth amendment, which, as already seen, has 
scarcely provided much of the scaffolding for decided case law. Instead, 
he pointed to his own self-education that occurred while compiling, with 
Ralph Lerner, Z3e Founders' ComTit~tion,~~ which brings together many 
of the background sources of the Con~titution.~~ Like most of us, 
Kurland had not previously thought very much about the ninth amend- 
ment. To put it mildly, it was not one of his mentor Felix Frankfurter's 
favorite parts of the Constitution. One can only imagine what Kurland 
thought of Goldberg's opinion in 1965. But Z3e Founders' Co~itution 
could scarcely delete it, and Kurland was forced to confront it. 

On turning to Volume Four, the reader discovers twelve pages 
devoted to the now famous patch of text: "The enumeration in the Con- 
stitution, of certain rights, shall not be construed to deny or disparage 
others retained by the people."38 As a piece of text, it seems hard to in- 
terpret this, at least on the surface, as anything other than a reminder 
that the notion of constitutional rightsshould not be limited to those enu- 
merated in the Constitution; rather, they should include as well "others 
retained by the people." Accompanying the text, though, are a set of doc- 
uments that help one to understand the reasons for the insistence that 
the ninth amendment be included as part of the Bill of Rights that were 
proposed by the First Congress and ratified by the States very shortly 
thereafter. 

The debate about the Bill of Rights began almost immediately upon 
the submission of the 1787 Constitution to the states for ratification. 
George Mason had refused to sign the document because it lacked a bill 

%e Founden' Constitution CP. Kurland & R. Ltrner eds. 1987). 
37Kurland. Bork The T'fomtion of a Conse~~~t ive  Constifutionalirr, Chi. 'ltib., 

Aug. 18.1987, mprinted in 72 Cardoto L Rev. 127 (1987). 
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of rights, and many "Antifederalistsn picked up this charge.39 Many of 
them elaborated one or another version of natural rights, and it is no sur- 
prise that the first entry in the Kurland-Lerner text is William Black- 
stone's powerful evocation of the English tradition of natural rights.40 
Moreover, the American sources emphasize the (altogether realistic) 
fear that the failure adequately to recognize the limits upon government 
would serve as a future warrant for the aggrandizement of governmental 
power. 

The Antifederalists were responding to arguments earlier made by 
supporters of the Constitution, who emphasized that the new national 
government was a limited one, possessing only the powers that were 
assigned to it in the text of the document. This fact that the national 
government required assigned powers, of course, was what differentiated 
it from state governments, viewed as possessing plenary power, which in 
turn required the prohibitions of bills of rights and the like to withhold 
certain powers from the states. This argument was most powerfully made 
by James wilson41 in a Philadelphia speech and by Alexander Hamilton 
in the 84th Federalist Both argued that the national Constitu- 
tion was one of only limited, assigned powers. What the national govern- 
ment had not been specifically authorized to do, it could not do. 
Hamilton's argument does not fit altogether well with his defense of 
implied power only four years later in relation to the chartering of the 
Bank of the United but we can let this point pass.The far more 
substantial flaw in the Wilson-Hamilton argument, as many of the 
Antifederalists pointed out, is article I, section 9 of the Constitution, 
where Congress is prohibited, among other things, from establishing 
titles of nobility. The 1787 Constitution is not merely an assignment of 
power; section 9 is an explicit limitation of power. The obvious question, 

BSee Mawn. Georgc Mason's Objecriom ro h e  Constirution of Govemmrnr Formed 
by rhe Convention in 2 The Complete Anti-Federalist 11-13 (H. Storing ed. 1981). See 
ako. De Wilt, Essays o f  John DeWi t t, Leners From rhe Federal F-r. Lener No. 16, Jan. 
20. 1788, in 2 The Complete Anti-Federalist 323 (H. Storing ed. 1981). 

%e Founders' Constitution, w p m  note 36. 
"See 2 The Debates in the Several Slate Conventions on the Adoption o f  the 

Federal Constituion 436 (J. Elliot 2d. ed. 1836). 

'%e Federalist No. 84 at 575 (Hamilton) (1. Cmke ed. 1961). Suzanna Sherry 
points out that James Iredell used the same argument in North Carolina. Sherry, w p m  
note 15, at 1162-63. 

"Hamilton. The Final ersion of an Opinion on rhe Comitutionaliry of an A o  ro 
Establish a Bank. in 8 The Papen of klexander Hamilton 97 (ti. Syretr ed. 1965). 



126 THE RIGHTS RETAINED BY THE PEOPLE 

then, is why there &t only the limits found therein. Had section 9 not 
appeared in the original Constitution, the Wilson-Hamilton argument 
would have made a lot of sense logically; with section 9, however, it 
collapses. 

Still, there remained a powerful truth to the Federalist argument. 
Did any enumeration of limitations on government carry with it the nega- 
tive pregnant that everything else was in fact permitted? The importance 
of this question was only heightened by the introduction of the Bill of 
Rights, which specified in the f i t  eight amendments a variety of limita- 
tions upon government. This question receives its answer in the ninth 
amendment. As James Madison put it, speaking to the House of Repre- 
sentatives on June 8, 1789, 

It has been objected also against a bill of rights, that, by enumer- 
ating particular exceptions to the grant of power, it would disparage 
those rights which were not placed in that enumeration; and it might 
follow by implication, that those rights which were not singled out, 
were intended to be assigned into the hands of the General Govern- 
ment, and were consequently insecure. This is one of the most plausi- 
ble arguments I have ever heard urged against the admission of a bill of 
rightsinto thissystem;but,Iconceive, that it may be guarded against." 

The "guard" was the ninth amendment, with its message, as plain as one 
might hope for given the vagaries of language, that the specification of 
some rights was not to be interpreted as denying the equal presence 
within the legal system of other, unenumerated rights. 

In Gnwoki, Justice Goldberg specifically wrote that he did not 
"mean to state that the Ninth Amendment constitutes an independent 
source of rights protected from infringment by either the States or the 
Federal ~ o v e r n m e n t . " ~ ~  Laurence Tnie, in his magisterial treatise on 
the Constitution, similarly points out the impossibility of viewing the 
ninth amendment as the source of rights.46 Rather, it aclcnow/edges the 
existence of rights not specified in the text. As thenJustice Rehnquist 
put it, though referring to the tenth amendment, it is "an expressdeclara- 

"1 Annals of Congresn 456: I4391 (1789). Sheny notes that two versions of the 
Annalrexkt,with different pagination; thus thealternative page in brackets. Sherry,supm 
note 15. at 1162 n.150. 

"381 U.S. at 492. 
asee Tribe, Conmting Comtifun'onal Vrrionc Of Rcal and Unreal Differences, 25 

Haw. C.R.-C.L L Rev. 95.107 (1987). Philip Bobbitt has reminded me that Goldberg 
himself, in hu Griwold opinion, insisted on this poinl. See 381 U.S. at 492 (Goldberg, 
I., concurring). 

t i ~ n " ~ ~  of what was almost universally acknowledged among the genera- 
tion of the framers to be a truth about the nature of limited government. 
For a constitutional interpreter to say, as both Justice Black and Judge 
Bork have done, that the set of enforceable constitutional rights is lim- 
ited to those specified in the text is, as my colleague Douglas Laycock has 
pointed out, precisely to defy the ninth amendment by denying that there 
are other rights retained by the people and by disparaging the enterprise 
of searching for a mode of analysis that might flesh out this admittedly 
otherwise skeletal reminder.48 Those who emphasize text and history, 
whether judges like Black and Bork or their academic counterparts like 
Raoul Berger and Henry Monaghan, seem to  be hoist on their own 
petard: they can no longerclaim that adherents oftheconstitutional right 
to privacy are unwilling to apply textual or historical modes of argument, 
just as they can no longer argue that these modes work agaim the recog- 
nition of unenumerated rights, even if sharp debate can obviously contin- 
ue on their specific content. 

Lndirect confirmation of this point is provided by the intellectual 
shoddiness of a recent article by Assistant Attorney General Charles 
Cooper in which he purports to analyze "the ninth amendment's forgot- 
ten lessons."49 Cooper, a major proponent of "new right" constitutional 
theory, must deny any operative meaning to the ninth amendment, o r  at 
least any meaning that is different from that of the tenth amendment. As 
many modern commentators have recognized though, the tenth amend- 
ment refers to powers, not to rights. The federal government has not 
been assigned power in certain areas even if legislation would not other- 
wise violate anyone's individual right. Concomitantly, it might well b e  
able to legislate in other areas even at the cost of violating individual 
rights. This is altogether different from the ninth amendment's protec- 
tion of "the people" (and not at all the states) by limiting the rneanr that 

47National League of Cities v. Usery, 426 U.S. 833, 842 (1976). 
48See Laycock, T A n g  Comhfutiom Seriously A Theory of Judicial Review, 59 T e r  

L RN. 343. 349-50 (1981). 
49Cooper, Limited Gowmmenr and Individual Libee: The Ninrh Amendment's For- 

gonen h o m .  4 1.L & Pol. 63 (1987). Thearticle is answered by Michael Wells. Means. 
Ends and O r i g i ~ l  Intent: A Response to Charles Coopr,  id. at 81, who writes, 

I Juspect Cooper has an agenda of his own, unrelated to the need for fidelity to 
the Framers' intent. . . . 
. . . What really matters toCooperandothen[of the New Right] may not be the 
intent of the Framers, but the usual aim of d e n ,  to curb civil liberties and 
restrict remedia for governmental w o n p  by any available means. 

Id. at 87-88. 



can be chosen by the national government to achieve even those powers 
that are quite clearly within the province of that government. The 
reminder at the end of the tenth amendment that power might also be 
reserved "to the people" reminds us that there may be some powers that 
no level of government has, but one can still differentiate the ninth and 
tenth amendments. One ironic proof of this distinction is that even those 
who disdain the tenth amendment by pronouncing it, with Chief Justice 
Stone, a mere "truism" about the allocation of power,50 do not reduce 
the ninth.amendment to the same kind of tautology. The problem with 
the ninth amendment is not its obviousness, but rather its mystery. 

In any event, I hope that I have sketched a plausible explanation for 
the particular rediscovery of the ninth amendment at this time. Still, to 
establish the propriety of introducing the formerly forgotten ninth 
amendment into the ongoing conversation of constitutional lawyers does 
not begin to resolve the important interpretive problems linked to it. I 
now turn to consideration of some of those problems, repeating, how- 
ever, the caveat introduced at the beginning of this article that I do not 
purport to have achieved a "decoding" of the mysteries of this piece of 
text. 

11. The Ninth Amendment as a Limitation on State Power 
(Or, Why Not Revive the Privileges and Immunities 
Clause of the Fourteenth Amendment?) 
Meese and Cooper could concede much of the argument so far, but 

then go on to say it still does not justify Goldberg's invocation of the 
amendment in Griswold for one very simple reason: it recognizes limits 
onlyon thenational government and saysnothing about the stategovern- 
ments being similarly limited. There is surely something to this argu- 
ment. The standard reading of the Bill of Rights, after all, is that it was 
meant to apply only to the national government. Indeed, Madison appar- 
ently initially proposed that the amendments be interspersed throughout 
the original text rather than collected in a separate catalogue, and the 
ninth amendment was to be assigned to article I, section 9, which 
unequivocally applies only to the national government.51 Moreover, the 
remark quoted earlier refers to "the hands of the General Government," 
even though we know that Madison engaged in a losing effort to add an 

sounited States v. Darby, 312 U.S. 100, 124 (1941). 
'lSee B. Patterson. supra note 4. at 12 
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amendment that would have limited the state's ability to regulate speech 
or abridge freedom of conscience.52 

It is obviously open to an interpreter to argue that the separate 
placement of the amendments is significant and affects the meaning we 
should assign to them. The ninth amendment does not specifically refer 
to the federal government; instead, it seems to announce ageneralprinci- 
ple of construction: enumerations of limitations should not be read as 
announcing a negative pregnant-that which is not specifically limited is 
therefore permitted. There are two enumerations of limitations in the 
Constitution. Article I, section 10, sketchesout certain limitations on the 
power of the states, and one does not do any violence to the text to argue 
that the'ninth amendment points to theincompleteness of section lojust 
as surely as it does to that of section 9. However, this argument has not 
been generally accepted. 

Part of the reason it has not been accepted, ironically enough, is that 
early decisions that did clearly rest on a notion of unenumerated consti- 
tutional limitations of government, such as Calder v. ~ u l l , ~ ~  did not cite 
the amendment. As Suzanna Sherry has recently demonstrated, there 
are many such early decisions,54 and part of the problem is that presented 
to Sherlock Holmes: Why did the dog not bark in the night? Did Justice 
Chase, for example, fail to cite the ninth amendment because he viewed 
it as irrelevant to the case, which, after all, arose at the state level and had 
nothing to do with the actions of the national government? Or did he fail 
to cite it because it literally went without saying that the principle of con- 
struction applied to all cases that were otherwise properly before the 
courts? One might, of course, ask similar questions about Marshall's and 
Johnson's failure to cite the amendment in Fletcher v. ~eck,55 which is 
otherwise full of tips of the judicial hat to the existence of natural justice 
as a limitation on government. 

Nor, apparently, was the ninth amendment cited as a restriction on 
state power even by those with the greatest incentive to do so-radical 
antislavery lawyers. William Wiecek points out that the materials of 
"anti-slavery constitutionalism" were forged out of two provisions of 
article IV-the privileges and immunities clause and the guarantee of a 

S21d. at 13. 
5J3 U.S. (3 Dall.) 386 (1798). 

"see Sherry, supra note 15, at 1167-76, 
'510 U.S. (6 Cranch) 87 (1810). 
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republican form of government-and the due process clause of the fifth 
amendment.56 Indeed, one of the most remarkable pieces of evidence 
forthe argument that the reach of the ninth amendment is limited comes 
from the antislavery lawyer Gemt Smith. Rejecting Marshall's 
holding in Bmon v. ~alrimore~' that the fifth amendment did not apply to 
the states, Smith specifically conceded that the first, ninth, and tenth 
amendments were exclusively directed against the national govern- 
ment.s8 

This history goes a long way toward supporting the argument of 
Assistant Attorney General Stephen Markrnan, made in a letter to the 
Wall Street Journal on January 15, 1988, that the ninth amendment "has 
no limiting effect at all on the powers of the states.w59 Is there a plausible 
response to this argument? I think that there is. It involves shifting our 
attention to another oft-forgotten section of the Constitution, the privi- 
leges and immunities clause of the fourteenth amendmenL60 Indeed, I 
have found myself wondering quite often over the past several months, as 
I have tried to lessen my ignorance of the ninth amendment, why it is that 
it, rather than the privileges and immunities clause, has become the focus 
of so much attention. NO one can doubt that the fourteenth amendment, 
by text and intention, controls state conduct and, as we shall presently 
see, it is not very difficult to show that the notion of "privileges and 
immunities of United States citizenship" could well comprehend the 
unenumerated rights protected against (at least) national interference by 
the ninth amendment. What, then, explains this feature-this non-bark- 
ing dog, as it were-of our contemporary constitutional rhetoric? 

One answer to this question was given me by Mark lbshnet, who 
suggested that the very fact that the ninth amendment has played such an 
inconsequential role in our case law is a potential source of strength, for 
there are extremely few embarrassing precedents that must be over- 
come. Clever lawyers have an almost free slate on which to write their 
imaginative arguments. The privileges and immunities clause, on the 

SW. Wiecek,The Sourtaof Antislavery Constitutionalism in America, 1760- 1848, 
at 264 (1977). 

5'32 U.S. (7 k t . )  243 (1833). 
"U! Wiecek, supm note 56. at 267. 

S9Letter from Auistant Att'y Gen. Stephan Murkman,quoced i~ Letter from Harry 
\! Jaffa to the Editor of the MI1 St. J., at 23 (Jan. 28. 1988). 

""No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States. . . ." U.S. Const. amend. XIV, 5 1. 
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other hand, confronts an absolutely disastrous bamer from the perspec- 
tive of the conventional lawyer. That is, of course, the Slaughterhouse 
Cases,61 in which Justice Miller and his colleagues in the majority evis- 
cerated the clause by trivializing its meaning. To use the privileges and 
immunities clause as the source of legitimation for Griswold would not 
only be intellectually daring; it would also require overruling one of the 
established warhorses of our case law. 

What this illustrates, among other things, is the way that we as 
scholars are prisoners of the intellectual structures generated by our 
obsessive attention to the judiciary as the source of authoritative legal 
norms. Recent scholarship by Michael Kent Curtis and Robcrt 
Kanorowski, among others, has demonstrated as clearly as one can 
reasonably expect that the consciousness bchind the privileges and im- 
munities clause in 1866 was far more radical than that dcscnied by 
Justice Miller in 1873 (when, among other things, Northern supporters of 
radical reconstruction had lost their nerve and were rapidly moving 
toward reconciliation with the white Southern elites).62 

As Senator Trumbull put it, 'To be a citizen of the United States 
cames with it some rights; and what are they? They are those inherent, 
fundamental rights which belong to free citizens as free men in all coun- 
tries . . . ."63 These are the privileges and immunities which belong to 
persons simply by virtue of their status as citizens of the United States. 
These fundamental rights are protected against national interference by 
the logic of national citizenship. As Curtis emphasizes, many Republi- 
cans believed that they were already protected against state interference, 
so that the second sentence of the fourteenth amendment, prohibiting 
state abridgement of these privileges and immunities was simplydeclara- 
tive of what the Constitution, correctly interpreted, already required.64 
The Constitution, from this perspective, had not been correctly inter- 
preted. Marshall, for cxample, in Bmon v. ~ a f t i m o r e , ~ ~  had limited the 

62See M. Curtis, No  State Shall Abridge: The Fourteenth Amendment and the Bill 
of Rights (1986); Kaaorowski. Revolutionary Conrtirutionalirrn in rtre Em of rtre Civil Wnr 
and Recoturntction, 61 N.Y.U. L Rev. 863, 890-99 (1986) [hereinafter RPVolurioncuy 
Comtifutionalirrn]; Kanorowski. To Begin che Nation Anew: Congress, Cifuenship. and 
Civil Righu aper he  Civil War. 92 Am. Hist. Rcv. 45 (1987). 

6JCong. Globe, 39th Cong.. 1st Sesn. 1757 (1866), citedin Kaaorowski. Revolution- 
ary C ~ t u h l u h ~ n a l h ,  supra note 62, at 899 (emphasis omitted). 

6PSee M. Curtis, supra note 62, a1 41-56, 161-67. 
u32 U.S. (7 Pet.) 243 (1833). 



reach of the Bill of Rights to the federal government. But, like other mis- 
interpretations, it could be overruled by a later court with more wisdom. 
This was, among other things, the reason that some Republicans believed 
that the fourteenth amendment was wholly unnecessary as a matter of 
constitutional logic, even if it served as a reminder for the dimwitted that 
the states were indeed subject to the full slate of constitutional limita- 
tions. 

Still, there exists the smelly carcass of Slaughterhouse, and relatively 
few lawer-scholars seem willing to argue frankly that Justice Miller's 
opinion should be forthrightly disregarded as a statement of the meaning 
of the fourteenth amendment. Is there any other advantage to focusing 
on the ninth instead of the fourteenth amendment? My colleague 
Douglas Laycock suggests that there is: the text of the ninth amendment 
compels recognition of unenumerated rights, whereas even a vigorous 
reading of the privileges and immunities clause can stop short of that 
recognition. We see this point most clearly in regard to the debate about 
the "incorporation" of the Bill of Rights, which is most often defied as 
consisting of, at most, the first eight amendments. Judicial conservatives 
who are willing to concede the legitimacy of incorporation can avoid the 
charge of ignoring or eviscerating the privileges and immunities clause by 
conceding that it incorporates the fmt eight amendments while denying 
that it does anything else.This was, of course, Justice ~ l ack ' sv i ew .~~  One 
can argue that Black was mistaken-that the clause not onlyincorporates 
the first eight amendments but also recognizes the existence of unenum- 
erated rights that are equally enforceable by the judiciary-but those 
who take Black's view are not in the untenable position of saying that the 
clause adds nothing (or so little as to be practically meaningless) to the 
Constitution. They are in that untenable position with respect to the 
ninth amendment. Those who would deny that it protects unenumerated 
rights can offer no plausible alternative construction; they must instead, 
like Robert Bork, deny that it means anything at all. 

One can, then, be a full incorporationkt and yet remain narrowly 
textual in one's privileged modality insofar as one incorporates only the 
rights purportedly specified in the f i t  eight amendments. Even if one 
makes a textual argument for taking the ninth amendment into 
account-it is, after all, part of the text-the mode by which one breathes 
life into it is scarcely textualist. Instead, one is invited by the text toadopt 

%ee hisdissentingopinion inAdumson, 332 U.S. at71-89, coupled with h isdkn t  
in Griswold, 381 U.S. at 507. 

a specifically non-textualist modality of argument in order to answer the 
question what comprises the set of unenumerated rights. 

Laycock is right in termsof describing the patternsof argument, but 
one answer is simply to attack Justice Black's reading of the clause as too 
limited. Or, concomitantly, one can extend the ambit of "full incorpora- 
tion" to the patch of text overlooked by Justice Black namely, the ninth 
amendment itself. Still, even if these arguments are accepted in regard to 
"unenumerated" limitations on the powers of the states, that does not 
solve, at least for a textualist, the application of such limitations to the 
national government, given the textual application of the fourteenth 
amendment only to the states.67 There is no satisfactory theory, for 
example, that explains the imposition on the federal government, in 
Bolling v. of the equal protection norms enunciated that same 
day in Brown v. Board of  ducati ion.^^ One cannot, then, omit the ninth 
amendment from general constitutional law, even if one might prefer 
that unenumerated rights vis-a-vis the states be handled through a 
revived privileges-and-immunities jurisprudence. 

In any event, we should assume for purposes of discussion that the 
ninth amendment remains our cynosure. We are still left with the prob- 
lem of providing some positive content to its otherwise negative remind- 
er that our rights are not evhausted by enumeration. What are some of 
the central problems, and what might be a solution? The next section 
focuses on the former; the concluding section offers a tentative approach 
to the latter. 

111. Chattel Slavery and the Challenge to the 
Jurisprudence of the Ninth Amendment 
I believe that the arguments presented above, however theoret- 

ically interesting, are overshadowed by that great brooding omnipres- 
ence of American constitutional jurisprudence-chattel slavery. At the 
very least, I believe that those who argue in behalf of the vitality of the 

67See sources cited supm nola  60-61 and accompanying text. 
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the federal government. 



ninth amendment, in regard to either the national or state governments, 
must confront the existence within ourpositive jurisprudence of a variety 
of laws that enforced or otherwise legitimated the practice of chattel 
slavery. It is the purpose of this section to argue that our history presents 
one extremely important, even if not necessarily fatal, obstacle to reviv- 
ing the ninth amendment. I should, however, make clear what argument 
I am not making: I amnot here arguing that the failure, as mentioned ear- 
lier, of even anti-slavery theorists to cite the ninth amendment is disposi- 
tive (or even highly relevant) for the interpretation that we can give it. 
Instead, I am arguing that we today must address the relevance, within 
our own suggested approaches to the ninth amendment, of chattel slav- 
ery and must indicate how our theories would handle slavery. More par- 
ticularly, the "we" used in the preceding sentence refers especially to 
those of us within the legal community who teach or otherwise concern 
themselves with educating others about the implications of legal argu- 
ments. I believe that an increased focus on the possibilities of the ninth 
amendment must lead as well to paying greater attention to thequestions 
surrounding chattel slavery when we engage in classroom exposition of 
the Constitution. There are two quite different arguments that an 
anti-slavery theorist might raise through citation of the ninth amend- 
ment. One might first assert that the ninth amendment, properly under- 
stood, invalidated all legal enforcement of or collaboration with slavery. 
This argument depends in turn on viewing the ninth amendment as a 
general way of introducing natural justice into discussions of constitu- 
tional meaning. Lf, as Justice Johnson suggested in Fletcher, reflecting an 
argument made by Grotius in the 17th century, even God could not 
violate natural law,70 then it would seem to follow that a mere nation of 
humans would be equally bound, with obvious consequences for the legal 
legitimacy of slavery. A second argument would be more modest: it 
would admit that positive law can override natural justice, but then argue 
that the ninth amendment nonetheless could prove useful as a principle 
of construction in favor of limiting the incursions on natural justice. That 
is, just as we are often told to construe statutes to avoid the possibility 
that they conflict with known constitutional norms, one could construe 
the Constitution itself to avoid the possibility of conflict with natural 

7010 U.S. (6 Cranch) at 143 (Johnson. I.. concurring) ("I do not hesitate to declare 
that a state does not pwess the power of revoking its own grants. But I do it  on a general 
principle, on the reason and nature of things: a principle which will impose laws even on 
the deity."). 

justice. What links both of these arguments together is their frank use of 
notions of natural justice, derived completely extra-textually. 

Perhaps the most noteworthy rejections of such arguments are 
those of John Hart Ely and my colleague Douglas Laycock. In Democracy 
and D i m s t ,  Ely criticizes Justice Black severely for his willingness to 
ignore the ninth amendment.71 But Ely also vigorously attacks those who 
would inject extra-textual values into the ~ o n s t i t u t i o n . ~ ~  Instead, he 
presents an alternative method of breathing life into the ninth amend- 
ment, which involves extrapolation from the themes and values already 
implicit in the Constitution. As Ely puts it, the "content [of the ninth 
amendment] should be derived from the general themes of the entire 
constitutional document and not from some source entirely beyond its 
four corners."73 

Laycock, in a long review-article on Ely, has presented the most 
ambitious attempt yet available to outline such a theory.74 He is a 
self-described constitutional positivist, and he sharply rejects the natu- 
ral-justice interpretation of the amendment. Instead, he, like Ely, adopts 
what might be described as a true "penumbras and emanations" 
approach. "Unenumerated" rights are derived from a close reading of 
the existing text. But in Laycock's view, they are protected by the ninth 
amendment itself-not by the other texts from which they are extrapo- 
lated. Presumably the lack of a ninth amendment would render illegiti- 
mate the derivation of "unenumerated" rights that he otherwise 
endorses. 

In a strong, supple argument, Laycock l i d s  a right to travel and a 
right to privacy amply present in the existing ~ o n s t i t u t i o n . ~ ~  He is far 
more skeptical, however, about constitutional anti-slavery arguments of 
the kind I am suggesting. He emphasizes (and gives priority to) repeated 
textual acknowledgment of slavery and argues that this limits what one 
can legitimately derive from the equal textual presence of the ninth and 
tenth amendments. 

71J. Ely. Democracy and Distrust 38-41 (1980) (excerpted in volume 1). 

nFor illumination about the extent of Ely's rejection of "extra-textuality." I am 
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Pointing to the fugitive slave clause in article IV of the Constitution, 
Laycockargues that it generates a legal obligation of a freestate to return 
an exaped slave.76 (Indeed, Laycock has suggested that this obligation 
should have been enforceable via a writ of mandamus in the federal 
courts.) Moreover, he argues, as indeed did almost everyone prior to 
1861, that Congress was wholly without power to abolish slavery in the 
slave states. No doubt he would argue that any attempt prior to 1808 to 
abolish United States participation in the international slave trade would 
have been unconstitutional under article V (which protected the trade 
even against abolition through the ordinary process of amendment). 
These examples raise profound problems, especially for those who wish 
to re-infuse natural law into constitutional interpretation, but I am will- 
ing to leave them undiscussed here, for the more fundamental challenge 
to ninth amendment theorists is presented by certain cases and statutes 
that cannot so easily be defended within the terms of Laycock's textualist 
positivism. 

Consider within this context the repudiation by Chief Justice 
Marshall of the natural rights promise he had enunciated in Fletcher in a 
case arising fifteen years later, The There Marshall used all of 
his formidable rhetorical skills in behalf of a distinctly non-textual form 
of legal positivism. A ship, the Antelope, was apprehended off the coast 
of Florida by a United States revenue cutter; 280 Africans were on board. 
United States law of the time provided that persons discovered attempt- 
ing to import slaves would forfeit their ships and that the slaves would be 
returned to Africa. What made the case difficult was that the Antelope 
was in the control of pirates who had seized the Africans from several 
slave ships. The original Spanish and Portuguese "owners" of the slaves 
sued to get their "property" back, claiming that they had not attempted to 
circumvent the American law and that they therefore deserved to have 
their slaves returned to them. Marshall wrote the opinion for a unani- 
mous Court ordering the return of at least some of the slaves to their 
"owners." The rhetoric is entirely different from that observed in 
Fletcher. 

Marshall begins his discussion by reminding the reader that "this 
court must not yield to feelings which might seduce it from the path of 

7bId. at 365. 
7723 U.S. (10 Wheat.) 66 (1825). 
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duty and must obey the mandate of the law."78 But what might be the 
seduction that so worries Marshall? The answer lies in the moral claims 
to be made against slavery and the concomitant temptation to act in 
accordance with those claims. Justice Story, one of Marshall's colleagues, 
had earlier denounced the slave trade as "repugnant to the great princi- 
ples of Christian duty, the dictates of natural religion, the obligations of 
good faith and morality, and the eternal maxims of social justice." And he 
had gone on to say that "it is impossible, that [the trade] can be consistent 
with any system of law, that purports to rest on the authority of reason or 
re~e la t ion ."~~ Marshall himself notes how "abhorrent this traffic may be 
to a mind whose original feelings are not blunted by familiarity with the 
practice." Indeed, it "will scarcely be denied" that slavery "is contrary to 
the law of nature."80 

All of this having been said, however, the Court cannot escape 
recognizing that "[tlhe Christian and civilized nations of the world, with 
whom we have most intercourse, have all been engaged inva1 the slave 
trade, and that established international law protects the trade, at least in 
the absence of domestic prohibition. The United States can surely pre- 
vent Americans from engaging in the trade and, of course, can prevent 
anyone from importing slaves into the United States. But, Marshall held, 
the United States must recognize the claims of "innocent" foreign own- 
ers who were not violating the law of their own countries in attempting to 
ship slaves to a country that could legally receive them. Nary a word is 
heard about the ninth amendment asa possible limitation on the general 
duty of the United States to conform to positive international law. 

Similarly, Story, whatever his views about the morality of slavery, 
upheld the constitutionality of the Fugitive Slave Act of 1793 when it was 
challenged in Prigg v. ~ennsylvania.~~ Not the least remarkable feature of 
that Act, of course, is that it is wholly unsupported by the assignment of 
power to the Congress in article I. Story, a masterful interpreter of the 
Constitution, makes no effort to point to any article I source of the Act. 
Instead, he engages in a far more daring invocation of "implied powers" 
than any ever dreamed of by John Marshall, for Story's opinion requires 

at 114. 
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that one accept article IV as a defacto assignment of legislative authority 
to Congress. In effect, he infers from the specific history of the Constitu- 
tion, and the grand compromise between slaveowners and their oppo- 
nents, the constitutional legitimacy of the ~ c t , ~ ~  (It may also be 
noteworthy, of course, that the 1793 Act was passed by the Second Con- 
gress of the United States, which included many members who might 
have been expected to object to an expansion of federal power. It must 
mean something, for example, that the Madison who was so eloquent in 
denouncing the legitimacy of the First Bank of the United States was 
apparently silent about this exercise of national power. One could, of 
course, explain Madison's silence as simply displaying political prudence, 
given the likely views of his slaveholder constituents.) 

If one wishes to deny the general power of Congress to pass the Act, 
it would probably suffice to cite the tenth amendment. There is, though, 
even here some rhetorical "bite" to the ninth, for one might read it as 
cautioning that a specific congressional "power"--protection of slav- 
ery-should be construed as narrowly as possible in order to avoid deny- 
ing or derogating the undoubted, even if unenumerated, right generally 
to be exempt from being a slave. 

An even clearer example of my point involves congressional author- 
ity over the territories. There is undoubted textual warrant for the exer- 
cise of such power.g4 The tenth amendment simply does not apply. But 
might not the ninth amendment have been read as preventing Congress 
from includingwithin its regulations for the temtories any recognition of 
the legitimacy of slavery? This point applies with even greater force to 
congressional regulation of the District of Columbia. Could recognition 
of slavery within the District possibly sumve full recognition of the 
meaning of the ninth amendment? This argument, of course, stands 
Taney's Dred Scott argument on its head: he argued that the fifth amend- 
ment had the effect of forcing Congress to recognize the legitimacy of 
slavery in the temtories.g5 I am arguing that the ninth amendment has 
the effect offorcing Congress to withhold any legal recognition of slavery 
there, save perhaps for the necessity under article IV of returning from 
the territories fugitives from slave states. But, of course, the central fight 

"See US. Conrt. art. IV. 9 3, cl. 2 ('The Congress shall have Power to dispose of 
and make all needful Rules and Regulations respecting the Temtory . . . belonging to the 
United States. . . ."). 
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concerning the territories involved not fugitives, but the right of sla- 
veowners to bring their slaves into the new territories as part of the pro- 
cess of settling there. 

Thus, I ask if we can heed the call for a revival of the ninth amend- 
ment without a radical revisioning of our constitutional history? Those 
who view the ninth amendment as pointing us to a source of legal lirnita- 
tionsrelatively unconstrained by the text must Come to temswith slavery 
in a way that Laycock, an unabashed positivist, does not-though, to his 
credit, he at least recognizes the existence of the problem. He thinks the 
best reading of the original Constitution is that slavery was legal and state 
slave laws were constitutionally protected; the illegality of slavery there- 
fore could not be used as a premise for constitutional interpretation, 
even under the ninth amendment. But he acknowledges room to argue 
that constitutional protection for slavery was limited to a few specifics; 
therefore, judges could have used the ninth amendment to attack slavery 
in every way in which it was not specifically protected. 

Whatever one's theory of the ninth amendment (assuming that one 
h a  a theory of the amendment and does not maintain it in its oblivion), I 
am arguing that to say, as lawyers, that such decisions as Thehtelope or 
Prigg were "correct" is to make much of the contemporary recourse to the 
ninth amendment intellectually tenuous andquite possibly indefensible. 
Why am I so certain about this point? The answer is that one simply 
cannot take refuge in notions of evolutionary development whereby one 
distances oneself from figures in the past by saying, for example. that they 
did not have our own acuity in recognizing the immorality of a particular 
practice. Ronald Dworkin, for example, has usefully differentiated moral 
concepts and conceptions to justify an argument that a generalized com- 
mitment to "fairness" should ovemde a particular time-bound judgment 
that agiven practice was in fact fair. All of us have made use of such argu- 
ments, I suspect, including Judge Bork, who wrote a strongly pro-press 
opinion in a libel case by suggesting that the framer's commitment to 
freedom of the press required much stronger protection for newspapers 
than they might have realized at the time. One can hardly use such argu- 
ments in regard to slavery, however. As Marshall and Story (or torm- 
ented state judges like Edmund Ruffii) amply illustrate, they fully 
recognized at the very instant they were judging that the practice of slav- 
ery was indefensible from the perspectives of natural rights, natural law, 
and Christianity. They were no less enlightened than we today consider 
ourselves to be about the immorality of slavery. We cannot justify their 
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decisions by recourse to the easiest kind of historicist arguments involv- 
ing "paradigm shiftsn and the other modes of analysis so common to our 
contemporary sensibility. 

We are thus forced to assess the arguments of Marshall and Story 
and to decide whether they survive an appreciation of the force of the 
ninth amendment. If we answer affmatively, then I submit that the 
ninth amendment loses much of its rhetorical power as a legitimator of 
judicial invalidation of injustice. (I suppose that someone might argue 
that onlysome injustices, for instance those that do not threaten civil war, 
can be handled by the judiciary, so thatprudence might legitimate ovemd- 
ing the force of the amendment in regard to slaverybut not, say, in regard 
to the violations of marital privacy seen in Griswold.) 

If, on the other hand, we save the ninth amendment, as it were, by 
deciding, retrospectively, that the pro-slavery decisions were wrongly 
decided, then we must take such a conclusion into account as we teach 
our constitutional law courses. We must subject Marshall and Story to 
some of the same critique now reserved for They and his egregious opin- 
ion inDred Scon. If we answer, as I suggested at the outset is my own ten- 
dency, that there is no such thing as "correct" interpretation or, 
somewhat more modestly, that "correct" interpretation can nonetheless 
violate the law of non-contradiction so that both A and not-A can be 
equally correct, then the reintroduction of the ninth amendment as a 
rhetoricaldevice turns out to losesome ofitsimpact-though one should 
not underestimate the importance simply of legitimizing ninth amend- 
ment citation as a proper example of constitutional argumentation. 

TV. Toward a Contemporary Jurisprudence 
of the Ninth Amendment 

In this final section, I want at least to sketch how a revitalized ninth 
amendment might operate within contemporary constitutional argu- 
ment. In particular, I want to discuss the fact, which I am certainly not the 
f i t  to note, that many persons today do not find meaningful a view of the 
Constitution that relies on such notions as natural rights and natural jus- 
tice, however historically warranted the invocation of such notions might 
be. Consider, for example, Alexander Hamilton's statement, quoted by 
Suzanna Sherry in her recent article, The Founders' Unwritten Constitu- 
tion: 

The sacred rights of mankind are not to be rummaged for, among old 
parchments o r  musty records. They are written, as with a sunbeam, in 

the whole volume of human nature, b y  the hand of divinity itself. and 
can never be erased or  obscured b y  mortal power? 

This is surely powerful evidence for the belief in "sacred rights" that 
transcend any "parchment," including that of the 1787 Constitution. But 
the obvious question is whether we continue to inhabit in any significant 
sense Hamilton's world. Here is where historicism, which cannot be used 
very well to defend Marshall or Story, may nonetheless prove fatal to the 
invocation of Hamilton within the contemporary constitutional debate. 
For my surmise is that relativelyfew of us continue to believe in the exis- 
tence of a foundational "human nature" or the presence of a "divinity" 
who inscribes his or her teachings either into a decodable text of nature or 
upon our minds via self-evident truths or disciplined right reason. The 
language of natural rights or natural justice raises every one of the foun- 
dational questions that have proved so embarrassing to the enterprise of 
post-Kantian philosophy. I am sure that some readers do in fact adhere to 
some variety of naturalism. Most, however, are unlikely to, and the com- 
mand to consider the Constitution as including the dictates of right rea- 
son is literally meaningless. 

Professor Randy Barnett has suggesteds7 that it may be irrelevant 
that we today do not share the framers' views. He notes that even moral 
skeptics (like myself) do not deny that the founding generation, as a gen- 
eral matter, accepted the idea of natural rights. "Given their political 
views and fears, had they been positivists, they would have insisted on 
more positive protections." Their failure to do so is in some sense 
evidence of the faith they put in future generations to remain sensitive to 
the existence of unenumerated rights. "Enforcing the original scheme," 
says Barnett, "requires that unenumerated rights be treated 'as if' we 
believed in them." Fully to address this point would both make this article 
much longer than it already is and require delving into some extremely 
complex issues of philosophy that arebeyond my ken. One might summa- 
rize the problem, though, by asking if it is possible to "do" (rather than 
merely analyze the "doing" by others of) for example, Christian theology 
if one does not believe in the existence of God. This is not meant as 
(merely) a rhetorical question; if it were, there would be no complexity to 

86Shemy,supra note 15, at 1134 (quoting 7 l e  F a m r  Refuted. &c.. in 1 The Paper! 
o f  Alexander Hamilton 81. 122 (H.  Syrett ed. 1961)). 

87Lelter from Randy Barnett to author (Jan. 19.1988). All o f  the quotations in this 
paragraph are taken from the letter. See 0.50 Barnett. Fomword: The Ninth Amendment 
and Comtitutional Legitimacy. 64 Chi.-Kent L Rev. 37 (1988) [hereinafter Barnett. 
Foreword] (reprinted as chapter 18 o f  this volume). 
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it. But I am suspicious about an approach that asks us in effect to be 
unfaithful to our deepest views about the nature of moral reasoning (or, 
indeed, the structure of the world). 

Does this "skeptical" response doom the enterprise of giving mean- 
ing to the ninth amendment? I think that one can escape this unhappy 
conclusion. Instead, one can shift the argument at this point and adopt a 
quite different tone of voice, one that is often classified in contemporary 
debate as "interpretive." Its most prominent American proponents 
include Clifford GeertzS8 and, within the realm of political theory, 
Michael ~ a l z e r . 8 ~  Although Walzer is a person of the left, similar views 
can be discerned in the thought of the English conservative Michael 
~akeshot t .~o  All of them reject abstract rationalism and suggest in its 
place close attention to the narratives by which we constitute our own 
particularistic way of life. Such listening-and the careful interpretation 
of what we hear-will enable us to grasp the deep structures that consti- 
tute our political order and to understand as well that some transitory 
political notions, even when embodied in legislation, could be in serious 
conflict with these structures. This understanding could generate two 
quite different models of critique. 

One model is the standard form of judicial review, particularly as is 
often transmitted to our students. That is, one might ask what it is that a 
particular piece of legislation seeks to do and then ask whether our politi- 
cal tradition, correctly understood, allows this result. There are at least 
two crucial problems with this model, as suggested by, among others, 
John Ely. First, why would one believe that the judiciary is the better 
interpreter of "our" political tradition than a legislature? If it is a truly 
shared tradition, then there is no reason to believe that one particular 
institution would be so much better in its mode of apprehension that it is 
entitled to set aside the contrary determination of another. 

A second problem with this model is that it has an overtone of stasis; 
it can be heard as suggesting that there is a single, changeless tradition 
that structures our social order, the memory of man (and woman) know- 
ing not to the contrary. This is scarcely tenable, even, one suspects, for 
the various exotic tribes that have contributed to the classical anthropol- 
ogists' vision of an atemporal, ahistorical society. Traditions change, and 

MC. Geere. Interpretations of Culture (1973). 
WM. Wdlzer, Interpretation and Social Criticism (1987). 
9"See. e.g.. M. Oakeshott, Rationalism in Politics (1962). 

with them notions of what is viewed as fundamentally important also 
change. 

Still, no one with a sociological or anthropological bent argues that 
our world is simply one of randomized Brownian motion. To recognize 
something as "a society" is to suggest the presence of certain structuring 
conventions, even as we can also suggest that these conventions are being 
transformed as the result either of conscious decisions or the pressures of 
other changes in the social order. What one can do, at least on certain 
occasions, is to confront one's fellows with the implications of their deci- 
sions and to ask if they are really willing to accept the consequences. 

This leads to a potential second model of critique, which in substan- 
tial ways adopts Ely's own emphasis on procedure. It would ask the fol- 
lowing question: Is there good reason to believe that the legislator or any 
other primary decision-maker in fact considered the implications of the 
given piece of legislation for values that do indeed seem central to "our" 
tradition? And, even if the answer to this question is aff ' iative, did the 
consideration happen recently enough in the past that we can recognize 
the legislators as our contemporaries? 

The first question bespeaks a commitment to "thoughtfulness" as 
the sine qua non of the republican political order that is privileged (even 
if not precisely "guaranteed") by the text of the Constitution itself. It has 
the obvious defect of any purely procedural test, that it does not on the 
surface limit the range of decisions that might be made. So be it. 
Although it is important to remember that procedure is not everything, 
contrary to what was sometimes urged by Alexander Bickel and other 
denizens of the "legal processn school, it is surely something whose 
importance is derided at our peril. 

The second question is Jeffersonian in its inspiration insofar as it 
suggests that only the living are entitled to rule. Whatever the thought- 
fulness of apast generation, the one thing that we can be sure of is that its 
members did not discern our particular world and apply their formidable 
intelligence to solving its conundrums. As Guido Calebresi argued in his 
fascinating study A Common Law for the Age of ~ ta tu tes?~  even the most 
well-drafted of statutes can become irrelevant or, what is worse, activcly 
counter-productive to the very concerns that gave them life in the f i s t  
place. 

What I am doing is justifying a certain kind of judicial activism 
should the adjudicator be confronted with either thoughtless present leg- 

91G. Calabresi, A Common Law for the Age of Statutes 5-7 (1982). 



islation or old statutes that have not been actively reconsidered at any 
recent date. But what if the questions are answered affiiatively? This 
may present many of US with severe analytic and political difficulty, for it 
then seems at least to me, hard indeed to just@ judicial invalidation of 
legislative decisions in such a context. This, among other things, is what 
makes the abortion controversy so difficult, especially in regard to 
post-Roe laws that have been enacted after a great deal of public debate. 
(The same problem may be presented by the death penalty, except that 
capital punishment is passed by legislators who never genuinely imagine 
that it might apply either to them or to their friendsmat, however, is not 
so much the situation in regard to abortion). 

One might place theargument I am making here within the context 
of the "remand" function of the Supreme Court, by which Congress or a 
state legislature is given an opportunity for an "orderly, detierate, 
explicit, and formal reconsideration of a decision previously made, but 
made back-handedly, off-handedly, less explicitly than is desirable with 
respect to an issue of such grave impor tan~e ."~~ This notion, which coun- 
tenances the possibility that the legislature might indeed decide to 
infringe on the value recognized as crucial, or even "fundamental," by 
the Court, seemingly challenges a basic premise of judicial review-the 
finality of judicial decision, save for constitutional amendment or rever- 
sal by the Court itself. In teaching the dormant commerce clause cases, 
though, I inform my students of the reality that the Supreme Court is 
simply not supreme in that area. Its decisions are reviewable by Congress, 
which with some frequency overrules them. Might one imagine a model 
of judicial review as suspensive veto, returning the offending legislation 
to the legislature for a sober second look, this time with the legislature 
presumably fully cognizant of the impact of the legislation upon the 
Court's reading of our social ethos? 

Obviously one can imagine such a model: I just have. The more 
important question, obviously, is its desirability. My own inclination 
would be to support it, especially because the kinds of political interests 
most easily embraced under the ninth amendment (or, for that matter, 
the privileges and immunities clause of the fourteenth amendment) are, 
in contrast to equal protection claims, those that indeed are held by 
almost all of us. I tend to agree with Ely that the Court has little legiti- 
macy in restraining a hell-bent majority insistent on depriving itself of 

9ZA. Bickel,The Lcat  Dangerous Branch 165-66 (1962). See also l? Bobbitt,supm 
note 23, at 192, 195. for a similar notion of a "referring" function. 

what had formerly been viewed as "fundamental rights." But one should 
not easily presume that the legislature in fact has decided to do that, and 
a remand does not seem wildly offensive to the majoritarian concerns 
that were repeatedly articulated by Judge Bork in his attack on judicial 
interventionism. 

It is also worth mentioning in this context-i.e., respect for majority 
rule-that a given majority (or, more accurately, coalition of minorities) 
in a particular legislative setting may have only the slightest connection 
with majorities outside of that setting. The reason lies not simply in con- 
tingent defects in a particular election, but also in the now well-known 
problems associated with the Arrow paradox and other problems in the 
theory of social choice. To describe the legislature as necessarily repre- 
senting majority sentiment on all issues that it decides is sheer ideological 
assertion, whose falsity can be shown both empirically and theoretically. 
That does not, I should hasten to add, make the judiciary a better repres- 
entor of majorities, but at least it should caution us that the realities of 
modem politics are far more complex than the civics book-like descrip- 
tions sometimes proffered by purportedly serious analysts. 

Still, unless one believes, as I do not, that our tradition speaks 
univocally or that it is changeless, then it is hard, if not impossible, to priv- 
ilege the readings of courts against those of thoughtful legi~lators .~~This  
is, I think, apotential difficultyin the use ofwhat Bobbitt calls the modal- 
ity of "ethos."94 Even if one agrees with the not unwntroversial proposi- 
tion that one can identifya givencultural ethos that helps to structure our 
comprehension of what it has meant to be a "free American," I do not 
think that it is helpful to pretend that the ethos could not undergo quite 
radical changes (just as it has in fact undergone such changes in the past). 

Before I conclude, I should note that most of the discussion so far 
has focused on what are traditionally deemed "negative" rights involving 

93Pr~feuor Barnett suggests that judicial review d o u  not 'privilege" judicial read- 
i n g  so much as 

simply require[] that all three branches agree about a stalute'sconstitutionality 
for it t o s u ~ v e . .  . . If thoughtful legislatonbelieve a measure is unconstitution- 
al and do not propose or pas  i t ,  theirvicw"prevails"over tbat of !he olher two 
branches. Only if they think a measure is constitutional do the other two 
branches get avoice. According equal weights to the courtr (and the executive) 
means that whenthey disagree with the legislature. the statute u stricken. In 
sum, a requirement of consensus docs not presuppose judicial superiority. 

Darnett Letter, supra note 87. See afso Barnett, Foreword, nrpm note 87, at 49. A full 
response to Professor Barnetl's interesting p i n t  would take this article loo far afield. 

941? Babbitt. supm note 23. at 94-95. 



freedom from state regulation. Liberalism and the accompanying notion 
of the limited state surely emphasizes such rights. It is not surprising that 
many latter-day rediscoverers of the ninth amendment focus on the 
"right of privacyn-the so-called right to be let alone. Indeed, Professor 
Barnett, one of the warmest supporters of the ninth amendment, would 
restrict it to negative rights.95 I suspect (indeed I am certain) that this 
attempt to capture the ninth amendment for libertarianism will itself 
provoke many of the most fundamental future struggles over its meaning 
(and use). Charles Black, for example, has led the way in reading the 
ninth amendment as a possible charter for the positive entitlements of 
the welfare state.96 But we do well to consider the fact that Professor 
Kurland, in collecting background sources for the ninth amendment, 
included an extensive passage from Blackstone's Commentaries which, 
along with its expected emphasis on negative liberty, includes the follow- 
ing passage: 

The law not only regards life and member, and protects every man in 
the enjoyment o f  them, but also furnishes him with every thing neces- 
sary for their support. For there is n o  man s o  indigent or  wretched, but 
he may demand a supply sufficient for all the necessities o f  life, from 
the more opulent part o f  the community. . . ?' 

We might listen as closely to this unexpectedly radical thrust of 
Blackstone as to the much more familiar paeans to traditional negative 
rights. Indeed, I would suggest that the Blackstone quotation should be 
of special interest to those who wish to use the ninth amendment as a 
proxy for natural justice or natural rights. "Ethos" theorists, being more 
positivisticat bottom, can argue that such notions of a duty to care for one 
another passed out of our tradition as we became more relentlessly 
liberal in the nineteenth century. That mode of avoidance is less available 
to those who wish to argue in behalf of more universal norms. 

Conclusion 
The fact that the ninth amendment is no longer forgotten clearly 

does not establish that many of us know confidently what to do with it. 
i 
d 

Still, the fact that one cannot (or, again more accurate1y.I cannot) deliver # 
you a satisfying comprehensive theory of the ninth amendment or of the 3 

h 

95See R. Barnett, supra note 15. 
96See Black, Furrher Reflections on the Cons~itulional Jusrice of Livelihood, 86 Colum. 

L Rev. 1103 (1986). I! 

971he Founders' Constitution, supra note 36, at 390. 
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privileges or immunities clause of the fourteenth amendment does not 
stand for the proposition that they should be ignored as potentially valu- 
able additions to the standard repertoire of arguments by which we daily 
reconstruct the actual meaning of living within the embrace of the 
Constitution. The ninth amendment is not the philosopher's stone. TO 
expect too much from it will simply doom its admirers to disappointment 
and, not incidentally, make it ever less likely that they will persuade their 
more skeptical auditors to end the process of forgetting that has charac- 
terized its history. But we should all be aware of the contribution that can 
come even from "a little help from one's friends," and these days a little 
help is nothing to snicker at. 



5. Reasons, Rhetoric, and the Ninth Amendment: 
A Comment on Sanford ]Levinson 

Stephen Macedo 

I. 
In his important and provocative article,l Sanford Levinson appears 

in two roles. First is Levinson the constitutional interpreter, ally (for the 
most part) of those who seek to revive interest in the ninth amendment. 
Second is Levinson the skeptic, warning the reader of his doubts about 
the possibility of correct constitutional interpretations. In his first role, 
Levinson critically reviews important claims for and against reviving the 
ninth amendment. He shows, for example, how the widespread concern 
with constitutional text and historical intention should bolster the case 
for taking the ninth amendment more seriously. But Levinson always 
returns to his second role, framing his analysis of the ninth amendment 
within a larger skeptical posture about the possibility of "correct" consti- 
tutional interpretations (or worse, of a correct "decoding" of the text).2 
And so, Levinson's useful contributions to constitutional interpretation 
are repeatedly hemmed in and even undermined by disclaimers to the 
effect that all he is doing is situating the ninth amendment, and the 
phenomenon of its revival, within our evolving legal culture and rhetori- 
cal practices. 

Levinson wants to argue, on the one hand, that the revival of inter- 
est in the ninth amendment is probably a good thing.3 But he also wants, 
on the other hand, to portray himself as a "skeptic," concerned with legal 
rhetoric and culture rather than with "searching for singularly 'correct' 

'Reprinted, by permission, h m  64 Chi-Kent L Rev. 163 (1988). 
'Levinson, C~~hctionalRlreroric and the Ninth Amendmen& 64 Chi.-Kent L Rev. 

131 (1988) (reprinted as Chapter 4 of this volume). 

21d. at 131, 132. 161. 

31d. at 160. 
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interpretations of the ~onstitution."~ Situating "ninth amendment talk" 
within our legal culture, and making sense of the ninth amendment's 
revival in the context of legal practice and rhetoric, are very different 
enterprises from justifying the revival of the ninth amendment. Can 
Levinson have it both ways? Can Levinsonboth engage in arguments that 
seem designed to help us better understand the meaning of the ninth 
amendment, and then retreat to his skeptical posture disclaiming the 
possibility that the ninth amendment has a correct meaning? Or to put it 
otherwise, what kind of a skeptic cares enough about better and worse 
readings of the ninth amendment to put himself to the trouble of 
research and analysis designed to correct widespread misreadings? 
Perhaps only a half-hearted skeptic, a skeptic whose doubt is not really 
corrosive of a serious concern with improving our understanding of the 
Constitution. 

I shall begin by addressing Lcvinson's substantive arguments about 
why we should take the ninth amendment more seriously. For the most 
part, I applaud Levinson's arguments on behalf of the ninth amendment, 
and try to push the case a bit further. From substantive arguments I will 
turn to suggest some doubts about Levinson's skepticism: he takes the 
quality of legal argument too seriously to be a skeptic about the possibility 
of distinguishing better from worse arguments. All that Levinson's skep- 
ticism comes down to is the assertion that neither he nor anyone else has 
yet attained (or is likely to attain) what could be described as a finally 
"correct" interpretation of the Constitution. Fine. But one need not 
believe that our understanding of the equal protection clause, for exam- 
ple, is "finally correct" to believe that it is better than the Court's under- 
standing in Plessy v. ~ e r ~ u s o n . ~  And Levinson himself shows that he 
understands the ninth amendment much better than Judge Bork does 
(or, at least, than he did at the time of his hearings). So why all the fuss 
about skepticism? We should take Levinson's "skepticism," I will suggest, 
as standing in for a kind of theoretical modesty, which is laudable but 
misleading, and belied by the quality of his own arguments. 

11. 
Reviving the ninth amendment is not quite a matter of restoring the 

dead to life. As Levinson points out, the ninth amendment has had at 
least a shadowy existence. It figured in Justice Douglas' justification of an 

41d. at 131-32,*m. 
5163 U.S. 537 (1896). 

unenumerated right to privacy in his opinion for the Court in GriwoId r! 
~onnecticut,~ it was the focus of Justice Goldberg's concurring opinion in 
that same case,7 and it has been cited since. The ninth amendment 
received a big boost from, of all things, the Senate debatesover the nomi- 
nations of Judges Bork and Kennedy to the Supreme Court. Judge Bork's 
unwillingness to regard the ninth amendment as anything more than an 
unintelligible aberration seriously hurt his cause in the Senate Judiciary 
commit tee.8 

Levinson does a nice job of showing that, far from what New Right 
constitutionalists like Judge Bork and former Attorney General Meese 
claim, emphasizing the authority of constitutional text and historical 
intention actually lends support to reviving the ninth amendment as a 
source of unenumerated constitutional rightsS9 Madison insisted on 
attaching the ninth amendment to the first eight amendments to pre- 
clude a possible implication of an enumeration of rights; namely, that 
citizens retain only those rights specifically enumerated. But proponents 
of original intent typically use the resort to history as part of an argument 
that construes judicially enforceable individual rights as only those spe- 
cifically enumerated and originally intended. The New Right's narrow 
and specific approach to constitutional rights was precisely the sort of 
error that the framersof the ninth amendment sought toguard against. It 
is, then, not surprising that Bork, Meese, and company ignore the ninth 
amendment.1° A serious resort to history, it turns out, bolsters rather 
than undermines the revival of the ninth amendment. 

But proponents of the ninth amendment face problems that 
Levinson considers more substantial than the New Right's selective use 
of history. First, does the ninth amendment apply to the states?" And 
second, might not the fourteenth amendment's privileges or immunities 
clause serve as a sounder basis for broadening rights?12 Levinson seems 
to come around, eventually, to the view that both neglected clauses need 

6381 U.S. 479 (1965); see Levinson, supra note 1, at 135-36. 
7GrinvoId, 381 U.S. at 486 (Goldberg, J.. concuning). 

8Levinson, supra note 1, at 135. 
91d. at 139-41. 
1°1 discus. New Right constitutionalism and its problems at greater length in S. 

Macedo, The New Right v. The Constitution (1987). 
llLevinson, supra note 1, at 143-48. 
121d. at 145. 



to be reexamined. Indeed, anyone concerned with doing full justice to 
individual rights must see the two clauses as working together: the ninth 
amendment encouraging us to read individual rights broadly, and the 
privileges or immunities clause helping to justify the application of even 
unenumerated rights against state governments. 

Among other sources, Levinson cites the interesting historical work 
of Michael Kent Curtis on the intentions of the framers of the fourteenth 
amendment. Let me only note one of Curtis' most pertinent observa- 
tions, not mentionedby Levinson: at least one framer of the bill propos- 
ing the fourteenth amendment specifically claimed in the Senate debates 
that the privileges or immunities clause would apply the whole Bill of 
Rights including the ninth amendment to the states.13 The serious resort 
to history is even more damaging to Meese, Bork, et. al. than Levinson 
claims. 

So Levinson helps proponents of the ninth amendment clear their 
f i t  important hurdle: applying the ninth amendment to the states. The 
next problem to be faced is giving meaning to the ninth amendment; we 
must decide, what unenumerated constitutional rights we have. The first 
place to begin the search for ninth amendment rights is, as Levinson 
points out, within the Constitution itself. Levinson also considers how 
moral sources outside the constitutional text, "natural justice" or other 
moral standards, could furnish sources of unenumerated ninth amend- 
ment rights. Here, according to Levinson, we face the problem of the 
historical coexistence of the ninth amendment and slavery: can the ninth 
amendment really constitute a protection for moral rights if it was consis- 
tent with slavery? Let me take up these two strategies in turn. 

First, the search for the ninth amendment's meaning should cer- 
tainly begin within the confines of the Constitution's text and structure. 
This, indeed, seems to me to be basically what Justice Douglas sought to 
do in Grtnuold. But Levinson, strangely, first heaps scorn on Douglas' 
opinion, then seems to endorse a roughly similar approach.14 Douglas' 
opinion is open, I think, to a more favorable interpretation than Levinson 
(at fmt at least) allows. 

Gri3vold struck down a Connecticut statute making it illegal for 
married couples to use contraceptives. The Court based its decision on an 
implicit constitutional right to zones of privacy, which emanate from, or 

13M. Curtis, No State Shall Abridge 53-54 (1986). 
14Compore Levinson, s u p  note 1, at 135-36 with id. at 149-50. 
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form "penumbras" around, the specific guarantees of the Bill of Rights. 
These implicit, penumbral rights, Douglas argued, help give life and sub- 
stance to express guarantees. And so: 

Various guarantees create zones of privacy. The right of association 
contained in the penumbra of the First Amendment is one, as we have 
seen. The Third Amendment in its prohibition against the quartering 
of soldiers "in any house" in time of peace without the consent of the 
owner is another facet of that privacy. The Fourth Amendment explic- 
itly affirms the "right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches and 
seizures." The Fifth Amendment in its Self-Incrimination Clause 
enables the citizen to create a zone of privacy which government may 
not force him to surrender to his detriment. The Ninth Amendment 
provides: "The enumeration in the Constitution, of certain rights, 
shall not be construed to deny or disparage others retained by the 
people."ls 

Now Levinson charges that Douglas' "attempt to amve at marital privacy 
through an exegesis of the Bill of Rights simply does not persuade."l6 
But later in his'paper, in asking how life might be breathed into the ninth 
amendment without relying on extra-textual notions of "natural justice," 
Levinson seems to endorse a search for meaning based on the "general 
themes of the entire constitutional document," or what he calls a "true 
'penumbras and emanations' approach."17 Levinson suggests, that is, 
interpreting the ninth amendment by drawing on themes stressed in the 
specific clauses and structuresof the Constitution as a whole; unenumer- 
ated ninth amendment rights might derive from a "close reading of the 
existing text."18 That seems to me tobe apretty good description of what 
Douglas (perhaps with some unhelpful metaphors) was up to in Griswold. 

lSGrinvold, 381 U.S. at 484. 

16Levinson. supra note 1, at 136. 
"Id. at 149-50 (quoting I. Ely, Democracy and Distrust (1980)and Laycock, Toking 

Comtitutions Seriousfy: A Theoy of Judicial Review, 59 lkx. L Rev. 343,349-50 (1 981)). 
It should be noted that while Levinson claims that "there is noconstitutional scholar who 
endorses the Douglas opinion," Ely himself pulls back from condemning Giwold; see 
J. Ely, supra, at 221 n.4. Ely's awn approach, moreover, is to argue that democracy. not 
privacy, is the dominant value that emanates from the particular constitutional clauses 
and the structure of the Constitution as a whole. See id. at 73-104. Hy's argument, in 
other words, looks a lot like Douglas' except one finds democracy where the other finds 
privacy. And since Ely's preference for democracy over privacy rests on a self-defeating 
skepticism and an incoherent distinction between "proeesr" and "substance," Douglas' 
argument (though much more schematic) may be stronger than Ely's. For a uscfulcritique 
of EEy, see Mbe, 7iie P u n l i n g ~ ~ ~ i r t e n c c o f h ~ ~ ~ - B ~ r c d C o ~ ~ ( t i t u ~ ~ o n e s ,  89 Yale 
LJ. 1063 (1980). 

''Levinson, supra note 1, at 150. 
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Imparting meaning to the open-ended command of the ninth 
amendment by consulting values underlying the more specific acknowl- 
edgments of constitutional rights, is a strategy similar to Chief Justice 
John Marshall's landmark opinion in McCulloch v. ~ a r y 1 a n d . l ~  In 
McCulloch, the question was how to read the necessary and proper clause 
of article I, section 8. Article 1's enumeration of Congress' powers, 
Marshall said, provides only the "great outlines" of what Congress may 
do. And so, while the Constitution does not specifically grant the power 
to establish a national bank, Marshall argued that interpreters should 
look not only at constitutional specifics, but also at the ends and purposes 
implicit in the powers that are specifically granted. Constitutional specif- 
ics, and overall constitutional themes and structures, help justify implied 
powers beyond those enumerated in article I. The necessary and proper 
clause helps signal the existence of unenumerated powers; the Constitu- 
tion as a whole (and especially article I) helps us decide what those 
powers are. 

The ninth amendment isan elasticclause for individual rights that is 
at least as explicit as the article I elastic clause for Congress' powers. 
McCulloch and Griswold stand for similar ways of fleshing out the mean- 
ing of these elastic clauses: going back to the rest of the document and 
seeking the larger ends, values, and purposes that seem to underlie spe- 
cific clauses and structures, and then using these to specify additional, 
implied powers or rights. Levinson's dismissal of Griswold, therefore, is 
too hasty. 

Of course, the ninth amendment does not limit unenumerated 
rights to those implied in the rest of the document, or those supported by 
values prominently represented in the Constitution's text. Some might 
want to read the ninth amendment as a point at which the Constitution 
opens to the claims of moral judgment itself, legitimizing the protection 
of rights justified on moral grounds. Here we confront Levinson's second 
worry mentioned above. Since it took the Civil War amendments to put 
an end to the Court's protection of slavery, Levinson argues, the reliance 
on the ninth amendment asan expansive source of judicially enforceable 
moral rights (rights not well-justified by the "penumbras and emana- 
tions" approach) is compromised.20 If slavery and the ninth amendment 
were consistent with one another, he seems to say, then it is hard to read 

1917 U.S. (4 Wheat.) 316 (1819). 
20hvinson, wpm note 1, at 150-53. 

the ninth amendment as importing natural rightsas such into the Consti- 
tution. 

Levinson seems to regard it as especially troubling that figures like 
Justices Marshall and Story "fully recognized at the very instant they 
were judging that the practice of slavery was indefensible from the 
perspectives of natural rights, natural law, and ~hr i s t ian i ty ."~~ How 
could the ninth amendment be read as a "legitimator of judicial invalida- 
tions of injustice" if morally sensitive characters like Marshall and Story 
were willing to uphold the constitutionality of slavery?22 Well, Levinson 
himself suggests (parenthetically) but does not pursue the solution to his 
problem: there might be prudential reasons that justify accepting certain 
injustices, like slavery, for the sake of ovemding values, such as peace 
and union.23 Such prudential arguments might have been sound in the 
case of slavery (at least for a time) while being unavailable to those who 
today oppose the protection of, for example, marital privacy. 

If one pursues the argument that Levinson raises only parentheti- 
cally, one might conclude that the constitutional accommodation of slav- 
ery was seen, right from the start, as not only prudential but temporary. 
Abraham Lincoln argued that slavery was indeed inconsistent with the 
basic moral values underlying the Declaration of Independence and the 
Constitution, especially the promise of basic human equality. Aware of 
slavery's injustice (and indeed, its incompatibility with our basic law) the 
framers, said Lincoln, "knew of no way to get rid of it at that time."24 But 
the Union was not, Lincoln claimed, a compact protecting slavery: 

[wlhen the fathers of the Government cut off the source of slavery by 
the abolition of the slave-trade, and adopted a system of restricting it 
from the new Territories where it had not existed, I maintain that they 
placed it where they understood, and all sensible men understood, it 
was in the course of ultimate extinction. . . ." 

The original Constitution, then, can be read as making the minimal con- 
cessions necessary to bring the Southern States into the Union, while 
asserting deeper principles at odds with slavery. The Constitution, in this 
light, appears as an "aspirational" document: composed not just of posi- 

211d. at 154. 

22Id. 
UThe Lincoln-Douglas Debates 277 (R. Johannsen ed. 1965). 
241d. at 277. 
"Id. at 277-78. 



tive rules, but also of certain ideals and moral principles to be strived for 
and progressively appr~ached .~~  Levinson neglects the aspirational 
element in the Constitution's moral logic and so does not see how the 
actual accommodation of slavery even by morally sensitive figures like 
Marshall and Story (and indeed, the founders) is reconcilable with a deep 
and serious, though perhaps not fanatical, commitment to the realization 
of certain moral ideals. The ninth amendment, indeed, would seem to fit 
nicely into this aspirational logic: it expresses a constitutional desire to 
protect rights not specifically identified in the document, leaving it to 
future interpreters to advance the project of discerning and protecting 
constitutional rights. 

I have suggested that, in various ways, Levinson might have gone 
further than he did in encouraging the revival of the ninth amendment. 
There is more, in particular, to be said for Douglas' opinion in Griswold 
than Levinson allows, and the method of Griswold furnishes a method for 
fleshing out the meaning of the ninth amendment. How far should we go 
in encouraging judges to incorporate into the ninth amendment rights, 
the support of which comes not from the Constitution's text but from 
independent moral sources? I am not sure. But my reservations have 
nothing to do with the Court's protections for slavery. 

Now all this leaves us with afairly full plate. One item remains, how- 
ever: Levinson's frequent denials that there are uniquely "correct" inter- 
pretations of constitutional  provision^.^^ How seriously should we take 
Levinson's professions of skepticism? What sort of skeptic is Levinson? It 
would hardly be unusual, or even particularly "skeptical," to hold that 
finally correct interpretations of the Constitution's various passages are 
not to be had. That'snot skepticism, that's just openness to self-criticism, 
based on the acknowledgment that human beings are fallible. Dworkin, 
for example, holds that there are "right answers" to hard cases of legal 
interpretation.28 He does not by that claim mean that we can point to a 
series of actual interpretations that are indubitable, unrevisable, or 
finally and absolutely right. He means that among a group of competing 

%Id. at 304; see alsoSotirimBarber's discussion in S. Barber, On What the Constitu- 
tion Means 169-96 (1984). 

Z'See, e . ~ ,  Levinson, supm note 1, at 132, 154. 
BR. Dworkin, Pking Rights Seriously 81-130, 279-90 (1978). 
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positions and arguments about how a particular case ought to be settled, 
we have no difficulty supposing that one is, all things considered, best. 
The judge'sduty is, then, to weigh the evidence and arguments to the best 
of his ability, and come down for the position that seems on balance 
superior to its competitors. We recognize more or less competent exer- 
cises of judicial power, more or less satisfactory fu l f ' i en t s  of judicial 
duty, on the basis of our own judgments about how cases should be 
decided. 

There's nothing mysterious here. Judging legal cases can, no doubt, 
be difficult, but so can grading student papers. Conscientious graders 
make an effort to get the grade right because they believe that, while 
relevant considerations can be complex and mistakes can always be 
made, the differences between "A* and "C" papers are not arbitraly but 
real and discernible. 

Does Levinson mean to reject even this rather mundane description 
of the "right answers" thesis? He seems to. The best interpreters can do, 
he says, is pay "close attention to the narratives by which we constitute 
ourparticulariStic way of life," and seek to "grasp the deep structures that 
constitute our political order.'Q9 It is by no means clear to me how 
Levinson would have judges decide particular cases. Suppose the "deep 
structure" of legal judgment in our "particularistic way of life" comes 
down to the following: judges (more often than not) sift arguments con- 
scientiously and try to discern the strongest among competing positions. 
Suppose, further, that conscientious sifting and weighing is exactly what, 
in our society, litigants and citizens (for the most part) expect judges to 
do. In that case, Levinson's interpretive move leads us right back to the 
conscientious sifting and weighing of evidence and arguments.30 

Of course, Levinson might well dismiss my characterization of 
"our" expectations about judicial behavior as more idealistic and naive 
than that of most lawyers, judges, and even citizens. Perhaps, but what 
would the point of such an observation be? Whether the question we are 
interested in is what judges do, or what judges should do, in neither case 
does the answer depend on what most people think. The fact is that some 
(not all) lawyers, judges, litigants, and citizens would approve of my 

"~evinson, supm note 1, at 156. 
30Levinson's interpretive stance raisesa host of problems, some of which 1 have tried 

to address elsewhere, in the w n t e a  of a discussion o f  the "anti-foundationalist" claims 
of Rorty, Walzer, and others; see Macedo. Libeml V i e s ,  Co~tih~bonol Community, 50 
Rev. Pol. 215 (1988). 



description of our legal practices. And my description would, furthcr- 
more, actually fit some (not all) of our legal practices. By this I could only 
show that my description is not wholly utopian; that is a start, but only a 
start, on the path to justification. 

Let us assume that the question we are interested in is the practical 
issue of how judges ought to decide cases (Levinson himself seems to say, 
after all, that they ought to take the ninth amendment more seriously). 
Levinson apparently thinks that "skeptics" like himself can still speak 
about interesting practical questions by adopting "a quite different tone 
of voice," one that is "interpretive," that is, one that pays close attention 
to "narratives."31 But if Levinson thinks that "interpretation" is a way of 
combining a broad skepticism with a capacity for practical judgment, he is 
mistaken. Interpretations of social practices have normative implications 
only when they are normatively based, or normatively defensible. The 
reason is simple: interpretations are controversial, and controversial in 
many of the same ways that "abstractw moral arguments are controver- 
sial. If we want to be governed by "interpretations" of our shared prac- 
tices, as Dworkin points out, we still have to decide which among a range 
of competing interpretations is the best one.32 The racist, after all, has 
his interpretation of the equal protection clause, and of our political 
practices and "deep structures" and whatever else you care to name. He 
can tell a story or narrative about what America means, about what our 
country stands for. If the skeptic thinks he can separate better from worse 
narratives or interpretations without sifting moral arguments and evi- 
dence, he needs to tell us how. If, however, rejecting the racist's interpre- 
tation of America depends in part on rejecting racism, then 
interpretation leads us back to the enterprise of moral argument. 

Levinson adds a suggestion that echoes Michael Walzer: if the inter- 
pretation of shared meanings is what constitutional interpretation is 
(should be?) about, "why would one believe that the judiciary is the better 
interpreter of 'our' political tradition than a l eg i s l a t~ re?"~~  The interpre- 
tive move might shift authority from the judiciary to the legislature if all 
of "us" shared the same interpretation of "our" tradition. That, however, 
is manifestly not the case. People disagree about their interpretations. 

3'Levinson, supm note 1, at 156. 
3ZSee R. Dworkin, Law's Empire 77 (1986). 
33L.evinson, supm note 1, at 156. See Walzer, Philosophy and Democmcy, 9 Pol. 

Theory 379 (1981). 
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Establishing the superiority of the integrationist to  the segregationist 
interpretation of our constitutional tradition will require more than the 
counting of heads, more than history, and more than anthropology: it will 
require just the sort of normative engagement that Levinson flees 
from.34 And so, adopting an "interpretive" tone of voice does not under- 
mine the usual arguments for judicial review: political majorities should 
not be allowed to judge the merits of their own case (I mean "interpreta- 
tion") when minority rights are at stake. 

I have much more sympathy with Levinson's final claim that 
Supreme Court interpretations of the Constitution should not be 
respected as final interpretations, not only for the judicial branch of gov- 
ernment, but for Members of Congress and the President as we11.35 Judi- 
cial finality is, indeed, an unjustified claim that helps discourage more 
widespread participation in the process of constitutional interpretation. 
Constitutional institutions, including legislatures, the executive office, 
and elections, should be thought of as the settings for a genuinely public 
process of constitutional interpretation: a process in which Members of 
Congress, the President, and citizens themselves play a vital role. In our 
system, this public process should be animated by the responsibilities of 
three constitutionally coordinate branches each to interpret the Consti- 
tution for itself in carrying out its assigned functi0ns.3~ 

There is, as I said above, much to recommend in Sanford Levinson's 
excellent analysis of the ninth amendment. His skepticism is, however, 
ultimately half-hearted and unconvincing, serving mainly to introduce 
confusion. If Levinson's concern is, as he claims, with "diverse rhetorics 
of argument,"37 why does he care to show that New Right types like 
Meese and Bork get their history wrong? If Levinson wants to read law as 
literature, why not read the real thing instead? As literature, law is pretty 
bad stuff. The fact is that Levinson has practical concerns about how the 
Constitution should be interpreted, and he clearlybelieves that conscien- 
tious argument and attention to reasons and evidence helps us better ad- 
dress such concerns. 

34The point is well made by Dworkin. See also Sotirice Barber's discussion of the 
distinction between history and tradition in S. Barber, supm note 26, at 84-85. 

35Levinson, supm note 1, at 158. 

361 expand on this point in S. Macedo, Liberal Virtues: A Liberal Theory of Citizen- 
ship, Virtue, and Community (1988). and Macedo, supm note 30. 

37Levinson, supm note 1. at 131. 



Let me end by suggesting (presumptuously) another interpretation 
of what Levinson calls his skepticism. Levinson doubts that he or anyone 
else has secure possession of what could plausibly be thought of as the 
final or ultimately true theory of what the Constitution means. Perhaps 
he doubts (don't we all?) that anyone ever will have the final answer. 
Perhaps he is struck by the compl&ty of moral issues and the tendency of 
moral judgments to be colored by personal feelings, culture, and a host of 
other factors besides reasons. Human fallibility, moral complexity, and 
the difficulty of impartial judgment, all argue in favor not of skepticism 
but of measure, modesty, and moderation in the insistence on what 
seems to one personally to be the best argument. But if, when we survey 
the moral or constitutional landscape, we believe that the serious appli- 
cation of self-critical thinking helps us progress from limited to less 
limited understandings, to discover and correct errors and shortcomings 
in our own views, then we also have good reason not to fall into the 
embrace of skepticism. 

Levinson's substantive arguments are characterized by an admira- 
ble measure and moderation. And at many points, Levinson's article 
displays too obviously the benefits of careful argument, research, and 
reflection to allow us to accept the skepticism that he puzzlingly and 
half-heartedly insists upon. 

6. Comment on Macedo* 

Sanford Levinson 

Professor Macedo amply demonstrates1 that he has carefully read 
and thought about my essay. Given his generally complimentary remarks, 
it would be churlish to take significant issuewith them. More to the point, 
1 do not have the time to engage in an equally careful analysis of his argu- 
ment. These brief paragraphs, therefore, should in no way be taken as a 
"response." I do think it worth saying, though, that the differences 
between us may be of less operative import than may otherwise appear to 
be the case. 

I accept Macedo's point that one cannot play the game of "thinking 
like a lawyerv-by, for example, offering an interpretation of the ninth 
amendment-and remain a full-scale skeptic (whatever that might 
mean). That is, to adopt the role of lawyer, law professor, judge, onlook- 
ing citizen, or whatever requires that one accept one's presence "within" 
the existing grammar of legal argumentation. Moreover, analysts indeed 
present what appear to them the "best" arguments available within that 
grammar. It is also clearly the case that what one thinks "best" will inevit- 
ably depend on the normative views, implicit or explicit, that one has. 

However, we might indeed disagree on the importance placed on 
the "foundation" offered for one's normative views or the particularities 
of "internal" legal interpretation. As a "skeptic," I doubt that we can 
achieve any kind of firm foundation; more importantly, I doubt that this 
inability matters very much. After all, life goes on, pragmatically. 
Professor Macedo may believe both that foundations are attainable and 
that it matters whether one accepts these foundations. In any case, it is 
wholly unclear that our "metaw-differences have much to do with our 

'Reprinted, by permission. from 64 Chi.-Kent L Rev. 175 (1988). 
'Macedo, Reosons, Rhetoric, and h e  Ninth Amendment: A Comment on Sanford 

LevLrcon. 64 Chi.-Kent L Rev. 163 (1988) (reprinted as chapter 5 of this volume). 



interpretations of the ninth amendment. One does not discover the 
answer to concrete cases by learning that I am a "skeptic" or that 
Professor Macedo believes in natural law. 

7. The Ninth Amendment and the Unwritten 
Constitution: The Problems of Constitutional 
Interpretation* 

Introduction 
This article is about two things; one general, the other spccific. The 

general point is about the nature of interpretation and of the constraints 
that the text places on interpretation. The specific is about the ninth 
amendment. l 

My general claim about interpretation is that no textual provision by 
itselfseriously constrains how it is going to be interpreted. This, I argue, is 
true not just about the open-ended provisions like the ninth amendment, 
but quite generally, about all textual provisions. The fact that no text by 
itself constrains interpretation, however, does not mean that interpreta- 
tion is unconstrained; only that constraints operate within a particular 
context in which the text is interpreted. In this context, there is always a 
number of easy interpretive questions which, under particular circum- 
stances, are answered exactly as ifthe text by itself controlled the process 
of interpretation. 

But easy questions are easy, I argue, only because others are not, 
and there is no way of either avoiding complex questions or reducing 
them to the simple ones. Hence, the open-ended provisions (and, in the 
struggle about interpretation, all controversial provisions are bound to 
become open-ended, even if they did not start as such), will never be 
decisive for resolving controversial issues of interpretation. The ninth 
amendment is no exception here, and I begin by arguing that for every 
interpretation that sees it as support for judicial activism there is another, 
respectable one, that does not. 

'Reprinted, by permission, from 64 Chi.-Kent L Rev. 177 (1988). 
"The enumeration in the Constitution, of certain rights, shall not be construed lo 

deny or disparage others retained by the people." U.S. Const. amend. IX. 
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Much of the recent theory of constitutional interpretation has been 
focused on the problem of "interpretivism" versus "noninterpretivism," 
and the ninth amendment is sometimes thought to legitimize the latter. I 
argue at some length that the dispute is dominated by what I view as mis- 
taken assumptionsabout the role of the text in constitutional interpreta- 
tion and that expansive judicial review need neither devalue the role of 
the text nor go beyond its interpretation. 

Good interpretations of open-ended constitutional provisions do 
not rely on dictionary-like reading of words, but rather on overall theo- 
ries concerning the nature and functions of the institutions set up by the 
document and the values the political system is designed to implement. 
Placing too much reliance on the mere words of a single constitutional 
provision can in fact only confuse the task of constitutional interpreta- 
tion. Similarly, a number of very important constitutional provisions 
could be absent from the text altogether, and yet the norms they state 
would be enforced anyway by any fair-minded reading of the text. While 
many provisions of the Bill of Rights have this character (and the found- 
ing fathers initially thought they were unnecessary), some have it to a 
greater degree than others, and none equals the ninth amendment. 

The ninth amendment is void of any substantive content; instead, it 
states a rule of construction which, even if assumed to entitle a court to 
engage in expansive judicial review, not only does not add anything to 
what we would know without it, but is also incapable of doing any real 
work in the process of actual interpretation. If an unenumerated right is 
capable of being derived from the overall scheme endorsed by the 
Constitution, the whole weight of that derivation (its legitimacy) will rest 
on its own argument, rather than the ninth amendment. If, on the other 
hand, the right cannot be otherwise convincingly derived, the ninth 
amendment will not help us either. The only (if any) thing the ninth 
amendment can do, I conclude, is to lead us astray by changing the 
discourse of constitutional law from the one shaped by political theory to 
one dominated by morality and ultimately religion. 

I. The Import of the Ninth Amendment 
There has been by now a lot of scholarly writing on the ninth amend- 

ment.2 Much of it is quite repetitious, and it is important to begin by 
establishing what is and what is not controversial about the ninth amend- 
ment. 

2See Bibliography of Ninth Amendment Scholarship which appears in this volume. 
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I take it to be quite uncontroversial, both on logical and historical 
grounds, that the amendment says or implies the following: 

1. It is not the case that all rights derive from a coktitutionalfiat; on the 
contrary, at least some rights antecede both the 1787 Constitution and 
the Bill of Rights.' 

2 The Constitution does not list all of the rights that may exist indepen- 
dently of it; on the contrary, it and the Bill of Rights leave some rights 
unenumerated. 

3. The unenumerated rights are not negatively affected by the listing of the 
enumerated rights; on the contrary, they continue to exist in full force, 
and are "retained by the people." 

But the moment we begin to unpack any of these statements in 
order to derive from them some guidelines for the resolution of issues 
that otherwise occupy our attention, their uncontroversial character 
disappears. Thus, for example, despite the uncontroversial nature of the 
statement that the founding fathers believed the Bill of Rights to have in 
part codified some preexisting rights, there is much less agreement on 
what such preexisting rights were, not just in terms of their content, but 
also (and above all) in terms of their nature and origin. 

It seems indubitable that the founding fathers believed in some 
form of "natural law" and in some basic, unchanging standards of moral- 
ity and political justice. Nevertheless, the status of this belief in their 
overall world-view is quite unclear. For although the founding fathers 
were revolutionaries, inspired by the rationalistic theories of the Enlight- 
enment, they were also lawyers, for whom rights had always been some- 
thing that existed within a particular legal system. Thus, while their 
revolutionary rhetoric inclined them to speak in terms of values 
conceived as universal and pertaining to man as such, their legal training 
made them uncomfortable with references to natural law, inasmuch as 
the latter could be incompatible with the law of the land. 

Not that the tradition of common law did not have its own way of 
affirming the fundamentality of certain basic principles of individual and 
political morality. Some parts of the "English Constitution" were clearly 
conceived as rooted in something more fundamental than a simple judi- 
cial or legislative fiat. The basic "rights of Englishmen," for example, 
were thought of as an immemorial, unalterable, and inalienable part of 

%is is not to say that theconstitution "merely" recognized those preexistingrights, 
without changing anything about their status or content. Nor does the statement in the 
text imply that all the rights listed in the Constitution had preexisted it; some may have 
been indeed created by the Constitution. 
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the English t r ad i t i~n ,~  and, at least prior to the eighteenth century, there 
had been a strand of common-law thinking that a f f i i e d  the supremacy 
of judge-declared fundamental law over parliamentary enactmenk5 But 
there was no room in the common-law jurisprudence for an argument 
appealing to a right deriving from some universal "law of nature," 
unknown among the immemorial, judicially enforced common-law 
"rights of Englishmen." On the contrary, to the extent that the common 
law admitted of the existence of some "fundamental" or "natural" law, it 
was to be revealed in and through the traditions and legal institutions of a 
people, and not through a "scientific" or "philosophical" i n~es t i~a t ion .~  

When the founding fathers acted in their capacity as revolution- 
aries, they had been forced to emphasize their rationalistic, Enlighten- 
ment rhetoric in order to justify the ultimate break with England: their 
rights as Englishmen, which they claimed had been repeatedly violated by 
the British authorities, were ultimately not enough to justify a separation 
from England. But when they came to write a constitution for their new 
country, they were establishing a new legal order, and insofar as this 
order was to be based on the principles familiar to the common law, it is 
not likely that, even to the extent they believed in a purely universal law 
of nature, the founding fathers intended to include the possibility of an 
appeal to it among the ordinarily admissible legal  argument^.^ 

In practice, the difference made by this distinction affects the possi- 
bility of discovering "new" rights, i.e., rights previously unknown to the 
common law. If the rights retained by the people were to be those which a 
student of the common law would consider "fundamental," then the 
ninth amendment allows at most for a "closed list" of rights, known to the 
eighteenth-century ~ y s t e m . ~  Common-law fundamental rights were, as I 

4For the revolutionary generation's understanding of the "rights of Englishmen," 
Jee generally J.E Reid, Constitutional History of the American Revolution: The Author- 
ity of Rights (1986). 

'See Grey, Origin of the Unwritten Consrirurion: Fun&men&l Law in American Rew- 
lurionary Thou@, 30Stan. L Rev. 843,854-56 (1978) and the sources cited therein. See 
also 1 J .  Goebel, Jr., History of the Supreme Court of the United States, 50-95 (1971). 

6For a claim that "natural rights based on the authority of nature only, and not also 
said to be positive, were not a factor in the revolutionary debates," see J.E Reid, ups 
note 4, at 91. 

'All this assumes that the founding fathers contemplated the possibility that the 
meaning of the ninth amendment may be determined and implemented in judicial pro- 
ceedings-something far from uncontroversial. 

m a t  the list has been "closed" as of 1791 is suggested by Monaghan, Our PPtjkr 
Consriru~ion, 56 N.Y.U. L Rev. 353, 367 (1981). 

said, viewed as having existed immutably since time immemorial, so that 
even the Magna Carta had not established them for the first time, but 
only codified them after they had been attacked by a "bad" m ~ n a r c h . ~  To 
be sure, the common law had de facto evolved historically, but such was 
not its self-understanding. Insofar as the rights referred to in the ninth 
amendment were supposed to be the common-law types of fundamental 
rights, therefore, the idea of bringing in, at some point in the future, new 
rights, not previously enforced at common law, was unlikely to have been 
in the minds of the framers. If, on the other hand, the rights retained by 
the people were to be conceived as the laws of nature to be discovered by 
the application of human reason, the matters stood quite differently. The 
law of nature was also thought of as eternal and unchanging by most of its 
eighteenth-century exponents. But the knowledge of this law certainly 
was not: as the human reason progressed (and the belief in progress, 
rather than tradition, was the hallmark of reason for the men of the 
Enlightenment), new "discoveries" could be made in the area of the 
rights of man as much as in any other area. 

This is not to say that the framers had a clear vision of the ninth 
amendment as affirming either the unenumerated fundamental rights 
recognized at common law or the natural rights spoken about by Grotius, 
Locke, Pufendorf, or their eighteenth-century followers. Most likely 
they did not in fact see clearly the distinction itself, believing, along with a 
number of their contemporaries, that there was no conflict between the 
two, and that the common law and the Englishmen's traditions were, in 
their fundamental features, merely specific manifestations of reason and 
natural law in human history.1° But if they did have such avision, then it 
is quite likely that it contained a number of elements pulling in different 
directions. 

With all due respect to the founding fathers, our veneration of them 
should not make us assume that they had a ready answer to every prob- 
lem that we may have with their views. even if the same problem was not 
one to which they perceived any need to give much thought. Moreover, 
even if we assume that an objective answer could be given to the question 

9See J.E Reid. supra note 4, at 69, 71. 
'Osee id. at 87-95. A similar view is argued for at length in Caplan, The Hurotyand 

Meaning of rhe Ninth Amendment, 69 Va. L Rev. 223 (1983) (reprinted in volume 1). 
Caplan draws from it the strange conclusion that the rights referred to in the ninthamend- 
ment, which had been protected by state law and state constitution8, were never intended 
to be secured against the federal government by the amendment, but only protected 
against an inadvertent repeal qua s m e  ri@u. 



of what were in fact their views, it might be improper to make any such 
answer decisive with respect to resolving some of the most important 
nonnative problems of contemporary constitutional interpretation (which 
many feel lie at the bottom of the debate about the ninth amendment). 
The perspective of making constitutional interpretation crucially depen- 
dent on the outcome of what, if it is to carry any authority, must be an 
arcane discussion among professional historians is not something that we 
should lightly contemplate. I am very far from underestimating the need 
that lawyers have for the collaboration of their colleagues from the other 
branches of the academe, and from historians in particular, but I would 
find it strange if their conclusions were to serve as more than a starting 
point in a proper constitutional analysis. 

It is also unclear that all the rights referred to in the ninth amend- 
ment would be viewed by an eighteenth-century observer of common law 
as equally "fundamental" as the rights enumerated in the first eight 
amendments. One of the uncontroversial things about the ninth amend- 
ment is that it was motivated by a fear that the enumeration of certain 
federal constitutional rights might amount to an implicit repeal or renun- 
ciation of the other, unenumerated rights. But if the most fundamental 
common-law "rights of Englishmenn (as well as at least some of the 
natural rights in the idiom of the Enlightenment ideology) had been 
viewed as inalienable, then it is not clear that they could have been 
renounced or repealed. We cannot exclude, therefore, that the amend- 
ment refers not to the most basic rights (the most important of which 
were, after all, enumerated, while others may have been thought of as 
secure enough without the protection of a ninth amendment type of 
saving clause), but to a panoply of legal practices that were considered to 
exist as a matter of some form of social agreement between the governors 
and the governed, rather than as an immutable principle.11 

Part of the reason why any enumeration of rights had to be necessar- 
ily incomplete12 may have been that the totality of the existing rights in 
the relatively complex society of the time included a very large number of 
diffused common-law rights, particular guarantees contained in the state 
constitutions, as well as perhaps some more amorphous traditions. But if 

llSeeid. at 75-76 for a diitinctionbelween those laws that were "fundamental" (and 
thus immutable) and those parts of constitutional law which the sovereign legally could, 
though should not, change. 

I2For statements to the effect that it was imposrible to enumerate all the rights of 
men, see 2 J. Elliot, The Debates in the Several State Conventions on the Adoption of 
the Federal Constitution 454 (2d ed. 1836) (Whn); 4 id. at 166-67 (James Iredell). 
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this is so, then it is not clear that the rights "retained by the people" were 
intended to become constitutional rights in the full modem sense of the 
term (entailing immunity from legislative repeal). Some of them, even 
though quite important, could have been conceived as less than 
unchangeable-perhaps the people themselves, acting through their 
representatives in legislature, could renounce or revoke them, without 
requiring the supermajorities necessary for a constitutional amend- 
ment.I3 It in no way "denies" or "disparages" these unenumerated rights 
that the Constitution leaves them in exactly the same status relative to 
the enumerated rights as they had prior to the enactment of the Bill of 
~ i ~ h t s . * ~  

A somewhat more serious problem of possible "disparagement" of 
the unenumerated rights would perhaps arise if the very fact of nonen- 
umeration were to confer on them an inferior relative status, in compari- 
son with the enumerated rights, even if their absolute status were to 
remain unchanged. Thus, for example, were the enumerated rights to be 
singled out for special protection-say, if they were to become judicially 
enforceable against otherwise properly enacted statutes-simply by 
being included in the first eight amendments, while the others remained 
only morally binding on the legislature, then the unenumerated rights 
could conceivably have been viewed as being "demoted" or branded as 
"unimportant." 

It is unlikely, however, that this line of argument would lead us very 
far, especially if made in abstraction from a discussion of the concrete 
rights in question. First of all, it is doubtful that a right is being denied or 
disparaged if another right is promoted. For example, the Supreme Court 
jurisprudence of the last few decades has clearly conferred a somewhat 

' m e r e  might even be something slightly bizarre about anamendment that revoked 
an unenumerated right. 

14Professor Black argues that if the unenumerated rights are not treated in every 
respect the same as the enumerated ones, then they are denied or  disparaged. Black. On 
Reading and Usingrhe Ninrh Amendment, in Power and Policy in Question of Law: Essays 
in Honor of Eugene Victor Rostow 187 (M. McDougal & W.N. Reisman eds. 1985) 
(reprinted in volume 1). But the injunction against denial and disparagement does not 
have to mean that the unenumerated rights must be of the same nature as the enumerated 
ones-if they were less fundamental than some of the enumerated rights to begin with, 
and could have been legislatively repealed prior to the enactment of the Constitution 
(while the enumerated rights, such as the right to free speech, for example, could not), 
then their not being given constitutional status (in the sense of immunity from legislative 
repeal) does not amount to denial or disparagement, just because the enumerated rights 
preserve their superior status (or perhaps even have their status somewhat enhanced by 
the enumeration). All that the ninth amendment guarantees is that there is no implied 
(partial or tolal) repeal. 



privileged position on the guarantee of free speech, as compared with 
many other enumerated rights.15 Does this entitle one to say that the 
righi to counsel guaranteed by the sixth amendment has been ipso facto 
either denied or disparaged? Most people would say, I suppose, that the 
right to counsel was in fact enhanced in the same period,16 although 
perhaps not as much as the right to free speech. 

Furthermore, certain unenumerated rights may not be capablc of 
the same kind of enhancement as some of the enumerated rights, and 
that may be another reason why they remained unenumerated. Suppose, 
for example, that the fact of inclusion among the enumerated rights 
indeed made the rights so included judicially enforceable against legisla- 
tive enactments, while the unenumerated rights remain only morally 
binding. Suppose further (quite plausibly, we might add) that among the 
unenumerated rights are to be found rights such as the right to rebel 
against an unjust government.17 Clearly, rights of this kind could not, by 
their very nature, be transformed into full-fledged legal rights. Neverthe- 
less, the founding fathers considered the right to rebel to be, from a 
moral point of view, at least as important as any of the enumerated rights; 
indeed, the right had been crucially implicated in their own separation 
from Great Britain. Moreover, unlike some other rights, such as the right 
to life, for example, the right to rebel is not necessarily unwaivable. It is 

15N0t only are the protections of free speech interpreted very broadly to cover such 
areas as commercial speech, see Virginia State Bd. of Pharmacy v. Virginia Citizens 
Consumer Council, 425 U.S. 748 (1976), or libel, see New York limes Co. v. Sullivan, 
376 U.S. 254 (1964), but also a number of techniques for attacking laws burdening free- 
dom of speech, such as the "overbreadth" doctrine, see, e.g, Schaumburg v. Citizens for 
a Better Env't, 444 U.S. 620 (1980), have been made available to those who make first 
amendment claims, even though the same techniques are usually not available when 
infringements on other rights are involved. 

16See Miranda v. Arizona, 384 U.S. 436 (1966) (police cannot question a suspect 
without fully informing him about, among other things, his right to counsel); Douglas v. 
California, 372 U.S. 353 (1963)(the state cannot deny appointed counsel to an indigent 
defendant in an appellate proceeding). 

"The right to rebel against a tyrannical government was commonly affirmed in the 
eighteenth century. See, e.g., article 3 of theVirginia Declaration of Rights of 1776,which 
states that "when any government shall be found inadequate orcontrary to these purposes 
(i.e., common benefit, protection and securityof the people),a majorityof thecommunity 
hath an indubitable, unalienable and indefeasible right to reform, alter or abolish it, in 
such manner as shall be judged most conducive to the public weal." See also sources 
(including W~lson, Adams, and Paine) cited in B.L Wright, American Interpretations of 
Natural Law 79-99 (1931). The right to rebel was commonly thought to have been 
affirmed by Locke, J. Locke, Second l'teatise of Government 119-39 (J. Peardon ed. 
1986), though Locke's text is somewhat ambiguous. For other antecedents in English 
political thought, see C.E Mullett, Fundamental Law and the American Revolution 
60-61 (1933). 
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predicated on the assumption that government is instituted for certain 
purposes and that a breach of trust by the governors justifies disobedi- 
ence. But a written constitution might perhaps be reasonably interpreted 
as a contract superseding all previous arrangements and promising 
obedience to any constitutionally established government. Should then, 
perhaps by a series of imprudently adopted amendments, an otherwise 
tyrannical government be established, the right to revolt might be 
unavailing, unless it is understood to have been retained. 

Finally, the very notion of denial or disparagement may have had a 
different meaning for the founding fathers than we tend to a t t n b t e  to it 
today. The Constitution seems to be predominantly the preserve of the 
legal profession in America. The reason for this may lie partly in the 
importance of judicial review (which makes the legal analysis of the 
Constitution a necessity for the legal profession) and partly in the fact 
that lawyersplay such a predominant role in our political life. Be that as it 
may, most of the discussion of the Constitution, and of the Bill of Rights 
in particular, centers on its significance as a legal document. Thus, the 
meaning of such broad provisions as the guarantee of free speech, the 
free exercise of religion, or equal protection is most often analyzed in 
terms of their legal significance, to be determined in the process of adju- 
dication, and expressed in the form of clearly stated, practically applica- 
ble legal rules. But the constitutional precepts could also be understood 
as basic norms of a more political nature-as necessarily vague state- 
ments of the aspirations of the American Republic. 'Ib be sure, we are not 
entirely forgetful of this, but whenever the question of such a broader 
understanding of the Constitution arises, we tend to think of it as confer- 
ring on ourjudges (and the Supreme Court Justices in particular) a some- 
what broader role of moral arbiters, in addition to their more mundane 
function of bureaucrats trained to resolve technical legal disputes.18 
Only rarely, if ever, do we consider that the primary task of interpreting 
the Constitution could, as it does in some othercountries, such as France, 
belong to political scientists, philosophers, and professional (rather than 
lawyers-turned-) politicians. 

While many of the founding fathers were indeed lawyers 
(turned-politicians), their understanding of the Constitution may in 

18For examples of the advocacy of judicial leadership in giving meaning to constitu- 
tional values, see Fiss, Foreword: The Forms of Justice, 93 Haw. L Rev. 1 (1979); Perry, 
The Authority of T m  Podition, ond Reuson: A Theory of Consti~utional Interprerotion, 58 
S. Cal. L Rev. 551.573 (1985). 



some respects have been closer to the "political" rather than legal" 
interpretation, since their views on the subject of judicial review were 
probably still quite unformed. There has been a lot of dispute about 
whether judicial review had or had not been practiced on the state level 
~ r i o r  to the enactment of the federal Constitution, and about whether it 
was contemplated by the framers or the ratifiers.19 I do not have any new 
evidence to present on this, but the whole issue may be largely irrelevant 
if we assume it is at least not outlandish to believe that the founding 
fathers did not view the Constitution aspriman'ly a legal document.20 

?b begin with, the founding fathers' initial idea that a bill of rights - 
was unnecessary is, in this context, significant in several respects. The 
explanation, widely given at the time, that the federal government would 
not possess the powers necessary to violate the basic rights seems to make 
little sense, unless we assume that the constitutional guarantees of these 
basic rights were conceived as primarily political, related to the govern- 
mental structure and processes established by the Constitution. The 
natural inclination of a twentieth-century lawyer, to be sure, is to under- 
stand the claims about no need fora bill of rightsas implying that an inter- 
pretation of the main text of the Constitution would allow one (read: a 
judge interpreting the text in the process of adjudication) to "deduce" the . - 

guarantees of the basic rights from the structural provisions of articles - 
I-VI by an ordinary process of legal reasoning, much as the right of an 

lgSee, e.g., C. Beard, Supreme Court and the Constitution (1912); R. Berger, 
Congress v. the Supreme Court (1969); E Corwin, The "Higher Law" Origins of 
American Constitutional Law (1950); C. Haines, The American Doctrine of Judicial 
Supremacy(l914); L Levy,JudicinlReview, History, mdDemocmcy,in Judgments: Essays 
on American Constitutional History 24 (1972). 

ZoIt may be objected here that my argument that the founding fathers understood 
the Constitution as a primarily political, rather than legal, document contradicts my 
earlier argument that the founding fathers were writing the Constitution primarily to 
establish a legal order based on the common law, rather than as a document expressing 
their rationalistic, revolutionary, Enlightenment ideas. In the first place, I would not be 
overly wonied if the objection were true: it is not my intention here to present a single 
coherent argument, but rather to give a series of unrelated, and possibly mutually incom- 
patible, arguments tending to show that the meaning of the ninth amendment isveryprob- 
lematic (so that very little additional mileage can be derived in citing it in support of 
expanded judicial interpretations of the Constitution). But the two arguments made in 
the text do not seem in fact to contradict each other. The founding fathers may have 
intended the Constitution (and especially the Bill of Rights) to express the common-law 
philosophical perspective on the rights of men, and yet not to contemplate that the consti- 
tutional principleswere directlyenforceable in court as against ordinary legislation. It was 
quite compatible with the common-law-based English tradition of political theory to say 
that something could be legal (i.e., not subject to judicial change) and yet "unconsti- 
tutional" precisely in the sense of violative of a traditional right underlying the legitimacy 
of the political system. See J.P. Reid, wpm note 4, at 75-76. 
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indigent criminal defendant to have an attorney paid by the state is inter- 
stitially derived from the sixth amendment right to the assistance of 
counsel. 

But if we think about it for a moment, it would be a very strange idea 
that all of the guarantees of the Bill of Rights are derivable in this way. 
Even in the case of the first amendment guarantee of free speech, which 
one of the most "strict constructionist" scholars thought to be so deriv- 
able,21 it is not self-evident that the derivation would be uncontroversial, 
at least to the foundingfathers themselves. After all, many state govern- 
ments at the time had all kinds of laws regulating freedom of speech (and 
the founding fathers did not seem hostile to them).22 Furthermore, Con- 
gress does not seem to be reasonably precluded by the enumeration of its 
powers in article I, section 8, from introducing a censorship law, at least 
with respect to some matters, such as national defense. But suppose we 
grant that freedom of speech would have to be guaranteed even without 
the first amendment, what about the right to a jury trial? I take it that 
"deriving" this right, especially in civil cases, from the structure of the 
government ser up under the Constitution would be, in most circum- 
stances, an act of breathtaking legerdemain on the part of even the most 
activist judge. It seems to mequite self-evident that without the seventh 
amendment, the United States would need no constitutional amend- 
ment to introduce a system resembling, say, the German one.23 

?b be sure, it may be said that the founding fathers believed that a 
bill of rights was unnecessary because even in the absence of a constitu- 
tion, judges had an obligation to enforce basic rights, even against legisla- 
tive enactments. But to say this is to assume a lot: among other things, 
that the rights guaranteed against the United States were also guaran- 
teed against state governments, without any state or federal statutory or 
constitutional enactments (and without the fourteenth amendment in 
particular), since the same argument would apply to the states. It is to 
assume, in other words, that the basic rights did not in any way derive 
from the Constitution, but rather bound the United States regardless of 
how the new Republic chose to organize its affairs. That the founding 

21Bork, Neurml Principles and Some Furl Amendmcnl M l e m ,  47 Ind. LJ.  1.23 
(1971). 

22See, e.g., L Levy, Legacy of Suppression (1960). 

2 3 ~  doubt that the due process clause of the fifth amendment would change much 
here. After all, the right to a jury trial in civil cases has not been incorporated in the four- 
teenth amendment guarantee of due prowss. See G. Hazard, Jr., Civil Procedure 452 
(1985). 
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fathers subscnied to some such strong affirmation of the independent 
validity of basic rights (natural or otherwise) we have no reason to doubt, 
but that they believed that the basic rights so understood were legally 
self-executing, to the point of not needing any further support as author- 
ity in the courts of law, I at least would find extremely surprising. 

The founding fathers' position on the Bill of Rights becomes much 
more plausible, however, if we suppose that they did not think of the con- 
stitutional guarantees as primarily legal. lb be sure, they did think that 
the rights enumerated in the Bill of Rights would in fact be enforceable in 
the courts of law, but there was nothing new in this: most of them had 
been similarly enforceable in England. What was to make the United 
States different was not that the American judges would be given the 
power to invalidate legislation inconsistent with the Bill of Rights, but 
that the American Constitution would set up a system of government in 
which the respect for the basic precepts of natural justice would be more 
secure, and the legislature and the executive would be less likely to be 
able to violate them. In this sense, by specifying its system of limited 
government, the Constitution implicitly spells out a whole system of val- 
ues and a commitment to a system of rights. Because of this, as well as 
because these basic rights express the principles of natural justice which 
are binding on all governments, and only a corrupt ruler, breaching the. 
trust of the people, can violate them, their separate listing might be 
unnecessary, in the same way as it might be unnecessary to list the Ten 
Commandments to a Christian prince. On the other hand, the mere deci- 
sion so to list them does not necessarily have any additional legal conse- 
quences, such as making the courts able to enforce them in preference to 
statutes enacted by a popularly chosen legislature. 

Assume then, at least for the moment, that the founding fathers did 
not, indeed, foresee the kind of judicial review which we have come to 
take for granted, and that they thought of the significance of the Bill of 
Rights as primarily a specification of rights that might otherwise be sub- 
ject to debate or as a restatement of political truths "inserted for greater 
caution." That the basic rights of man in a legal sense cannot be properly 
enumerated is a proposition difficult to accept, since legal rules are by 
their very nature supposed to be articulated. But the proposition that 
rights in this modified, political sense cannot be fully articulated is 
another matter; in fact, many of the things traditionally embraced under 
the rubric of "natural rights" had been rather vague and amounted to a 
basic guarantee of a decent government, responsive to the needs of the 
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people.24 In this context, whatever "disparagement" might have been 
feared to result from the nonenumeration of the more amorphous rights 
included in the ninth amendment disclaimer, it could not have had very 
much to do with any of the issues relating to the so-called "noninterpre- 
tive judicial review" that the ninth amendment came to be used to justify. 
Judicial review was simply not at issue. 

11. The Ninth Amendment as a Rule of Construction 
It has not been my purpose in the foregoing discussion to convince 

the reader that the ninth amendment should be understood as indeed 
referring to a closed list of common-law rights, rather than as enshrining 
the rationalistic concept of natural law, or as dealing with rights less fun- 
damental or more vague and resisting definition than the rights enumer- 
ated in the first eight amendments, or as a repository of political and 
"inspirational," rather than legal, principles. In fact, it has not been my 
purpose to convince the reader that the ninth amendment should be 
understood in one particular way rather than another. On the contrary, I 
merely wanted to show that the hope of using the ninth amendment as a 
decisive trump in the main contemporary disputes concerning the nature 
of the rights guaranteed by the Constitution, or the scope of judicial 
review, or the particular constitutional controversies, such as the one 
surrounding the concept of privacy, is by and large illusory. The amend- 
ment might be (and often is) taken to mean that there are rights not spe- 
cified in the first eight amendments that the courts are obligated to 
enforce, but it might also be (and often is) explained away as having no 
such import at all. It might be (and often is) read as a license for judicial 
development of constitutional doctrine in response to our developing 
moral knowledge and the changing historical circumstances, but it might 
also be read as referring to the limited arsenal of eighteenth-century 
rights. Both interpretations seem to me to have respectable historical 
and logical evidence behind them and, as is the case with most genuinely 

241t is in this spirit, rather than as some very precise legal rules, that we must under- 
stand such precepts as "no taxation without representation" (for clearly no universal tax- 
payer suffrage was meant), the already mentioned right to rebel, or the general principle 
of "republican form of government" ultimately enshrined in the Constitution. Indeed, 
both the English Declaration of Rights of 1869 and the English Bill of Rights contained 
many provisions, such as guarantees against executive lawmaking, or a prohibition against 
marrying a "papist" by any member of the royal family, which did not sound likeindividrral 
rights at all. For an analysii of the rights contained in one of these documents, see L 
Schwoerer. The Declaration of Rights, 1869. at 58-101 (1981). 



important disputes, there seems to be no good way of deciding between 
them. 

Like every important "open-ended" provision, dealing with a prob- 
lem that has no easy solution, the ninth amendment fails to provide such 
a solution. But the ninth amendment is not only different from the 
so-called "specific" provisions of the Constitution, such as the require- 
ment that the President must be at least thirty-five years of age,25 or that 
there will be two Senators from each It is also arguably different 
from the other "open-ended" provisions, such as that no one shall be 
deprived of life, liberty, or property without due process of law,27 or that 
no state shall deny the equal protection of the laws to any person within 
its j~risdiction.2~ The amendment seems to have no substantive content 
at all, stating instead a second-order rule of construction. The amend- 
ment refers to some rights that are supposed to exist independently from 
the amendment itself; it indeed presupposes that they are valid. Possibly, 
they are rights implicit in the structural provisions of the Constitution, in 
which case the amendment states a rule of construction concerning the 
relation between the explicit and the implicit provisions of the Constitu- 
tion. Or the unenumerated rights derive their validity from some sources 
outside the Constitution, in which case the amendment states a rule of 
construction concerning the relation between some constitutional provi- 
sions (or the mere fact of their inclusion in the Constitution) and some- 
thing outside the constitutional text altogether. One way or the other, it 
does not say what rights we have, but only how the Constitution is to be 
interpreted. 

It is the second of the two mentioned possibilities that interests 
many commentators today. If one understands the amendment as con- 
cerning the relation between the Constitution and other sources of 
authority, and if one accepts (as by now one must) that the Constitution is 
alegal document, then the ninth amendment states that something more 
than the written language of the document is to be taken into consider- 
ation in the process of constitutional interpretation. Read in this way, the 
ninth amendment seems to provide textual support for perceived depar- 
tures from the constitutional text that came to be known as "noninterpre- 

W . S .  Const. art. 11, 5 1, cl. 5. 

261d. at art. I ,  5 3, cl. 1. 
271d. at amend. V and XIV 

181d. at amend. XIV 

t i ~ e " ~ ~  or "~upplemental"~~ judicial review.31 What I want to argue is 
that even if it is admitted that the amendment does indeed authorize a 
more open process of review, it does not add much, if anything, to an 
argument that could be made in favor of "supplemental" review indepen- 
dently of the ninth amendment, and that its effect in some contexts may 
in fact be deleterious to the quality of such review. 

A. "Noninterpretivisrn " and Constitutional Znteqmtation 

The general dispute about the nature of constitutional interpreta- 
tion centers around a problem formulated by Thomas Grey in his by now 
famous article Do We Have an Unwritten C~ns t i tu t ion?~~ and analyzed by 
him and others in a number of other  publication^.^^ The problem, as 
posed by Grey, focuses around the legitimacy of judicial review that is 
not, or is not primarily, based on an interpretation of the text of the 
Constitution, but rather draws from other sources, such as judicial prece- 
dent, tradition, prevailing morality, natural law, or the personal predis- 
positions of judges. A number of analogies between constitutional 
adjudication and literary interpretation or religious exegesis have been 

w e  term probably originated with Grey, Do We Have an Unwrilien Consfitution ?, 
27 Stan. L Rev. 703 (1975), even though Grey himself later abandoned it in Grey,- 
note 5. Others whosupported the idea of "noninterpretive" review include J. Ely, Democ- 
racy and Distrust (1980); M. Perry, The Constitution, the Courts, and Human Rights 
(1982) (Peny abandoned his allegiana to noninterpretivism in Peny, supra note 18). 

30Grey. The Constitution as Scripture. 37 Stan. L Rev. 1 (1985). 
"see J .  Ely, supra note 29, at 34-41; Grey, supm note 29, at 709. While I shall be 

most interested in the methodolo~ical ~roblemsraised bv the idea that the ninth amend- 
ment authorizes textual departures fror;~ the ~onstitutio< there is by now quite a substan- 
tial literature inauirina intowhat kinds of concrete rinhts could be suowrted in this wav. 
See, e.g., C.  lack, ~ & s i o n  According to Law 43-53 (1981); &r&iman, The ~ i n h  
Amendment and Due Rocess of Low -Toward a Viable Theoy of Unenumemted Righzs, 37 
U.  Cinn. L Rev. 777 (1968); Kelsey, The Ninth Amenrlment of the Fedeml Constitution, 
11 Ind. LJ. 309 (1936) (reprinted in volume 1); Kent, Under rhe Ninth Amendment What 
R i & s h  the Others Retained by Phe Pcople?, 29 Fed. B.J. 219 (1970); K i m n ,  Under the 
Ninth Amendment, W h a t R i & r h  l7te "OahcrsRe&inedby rhe Rople?," 14 S.D.L Rev. 
80 (1969); Kutner, l7te Neglected Ninth Amenhmf: The ''Ocher Ri&r Rcraincd by the 
People," 51 Marq. L Rev. 121 (1968); Ringold, The Hirrory of the Enacbnenf of the Ninth 
dmerrctnent and Izs Recent Development. 8 n l s a  LJ. 1 (1972). 

%rey, supm note 29. 

"See Grey, supm note 30; sources cited supm note 29. The following are just some 
of the other studies on the same subject: Brest, The Misconceived Quest for the Original 
Undersfanding, 60 B.U.L Rev. 204 (1980); Fiss, Objedvily and Interpn?tation, 34 Stan. 
L Rev. 739 (1982); Sedler, l7te Legirimacy Debate in Conrtitlrtional Adjudication: An 
Assessment and a Different Penperrive, 44 Ohio St. LJ.  93 (1983); lbshnet, Following the 
Rules h i d  Down: A Critique oflnterpreniirm and Neutral Rinci,~le~, 96 Ham. L Rev. 781 
(1983); Van Alstyne, Interpmting This Conrtronrtrtutim The Unhelpfil Contributions of Special 
Theories of Judicial Review, 35 U.  Ha. L Rev. 209 (1983). 
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drawn by various  scholar^,^ the most popular among them being the 
analogy between the legal disputes concerning the role of the constitu- 
tional text and the theological dispute between the Protestants and the 
Catholics concerning the role of the Bible in discovering the divine truth. 
But what seems tobe at thebottom of most of thesedisputes is thefunda- 
mental question of what constraints are placed on judges in their exercise 
of judicial-review power. Those who argue that the constitutional text is 
the only authority under which judges can invalidate the outcomes of a 
legislative process are the most likely to believe that otherwise judges 
would enforce their personal or class preferences and destroy the objec- 
tivity of the process of constitutional adjudication. The proponents of 
"supplemental" review respond, in turn, that the Supreme Court has 
been engaging in "noninterpretive" review for many decades and that 
most of our constitutional law would have to be thrown out if we suddenly 
decided to go back to no more than what the constitutional text by itself 
would legitimately allow. The fact that we would not want to take such a 
drastic step means that, by and large, we approve of what the courts have 
been doing and, by implication, would like them to continue. The prob- 
lem of subjectivism could not, then, be as serious as the textualists imag- 
ine. 

There is undoubtedly considerable strength to the noninterpretivist 
position. There are, however, also a number of problems with it, and we 
should look at two among them. The first is that, whatever they actually 
do, judges never say they engage in a noninterpretive review, and the 
"supplementers" have no satisfactory explanation of why it is or must be 
so. Second, the supplementers make their job too easy: they simply take 
over from the textualists the latters' narrow concept of interpretation 
and claim that judges do not engage in that when they exercise judicial 
review. Under a more expansive concept of interpretation, however, it 
might very well be that judges' own descriptions of what they are do- 
ing-i.e., their claim that they are actually interpreting the text of the 
Constitution-may turn out to be true (or at least defensible). 

Concerning the first problem, judges sometimes admit that consti- 
tutional interpretation is sensitive to historical evolution and that history 

34See R. Dworkin, A Matter of Principle, 146-66 (1985); Michaels, Against Fomrnl- 
ism The Autonomous Text in Logal and Literary Interpretdon, 1 Poetics m a y  23 (1979). 
See general& Burt, Constifutioml Law and the Teaching of Ruables, 93 Yale LJ. 455 
(1983); Grey, mpm note 30; Levinson, "'The Constifution" in ~ W ~ C M  Civil Religion, 
1979 Sup. Ct. Rev. 123; Symposium Law and Litemm, 60 Ex. L Rev. 373,373-586 
(1982). 
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adds a "gloss" on the text. But they never admit to deriving the authority 
for their decisions from outside the constitutional text and they never say, 
as one scholar did, that the text is "important but not determinative" and 
that "[llike an established line of precedent at common law," it creates "a 
strong presumption, but one which is defeasible in the light of changing 
public values."35 Instead, any new result is unfailingly presented as a new 
and better interpreation of the text itself. It is precisely because judicial 
precedents, including those in constitutional law, do not have the 
ultimately infallible status of the constitutional text that they are occa- 
sionally said to have been wrong, but the Constitution itself stands on an 
entirely different footing. This behavior of judges is very significant 
because it expresses their belief that purelynoninterpretive review would 
constitute an abuse of their power and undermine the legitimacy of judi- 
cial review. In this belief, moreover, they are very likely to be right, and 
the supplementers reveal their own partial adherence to it by devoting a 
considerable amount of energy to showing that noninterpretive review is 
simply another mandate of the Constitution.36 

Still more serious is the second of the two mentioned problems of 
noninterpretivism, concerning its narrow concept of interpretation. It is 
not surprising that the textualists subscribe to a narrow concept of inter- 
pretation. The dispute between the textualists and the supplementers is 

35Brest, supra note 33, at 229. It must be noted, however, that Brest may have used 
the word "text" in a rather restricted sense referring to the meaning that the text had for 
the 18th century speakers. Whether or not Brest should be read as intending to restrict 
the meaning of hisclaim in thisway dependson what we make of the possibilityof anUevc+ 
lutionary textualism."See id. at 208 n.22,236 n.122. An interesting exception to the rule 
stated in the text may be found in the recent case of 'Jhylor v. Illinois. 108 S. Ct. 646, 
651-52 (1988): 

The State's argument is supported by the plain language of the [Compulsory 
Proceu] Clause. . . by the historical evidence that it was intended to provide 
defendants with subpoena power that they lacked at common law, by some 
scholarly comment, and by a brief except from the legislative history of the 
Clause. We have. however, consistently given the Clause the broader reading 
reflected in contemporaneous state constitutional provisions. 

(citations omitted). 
Even here, however, (as well as in some other contexts) the constitutional provision is ex- 
tended rather than contradicted. For other references concerning the relationship 
between the constitutional text and judicial precedents, see Monaghan, Stare Decisis and 
Constitutional Adjudication, 88 Colum. L Rev. 723,767-72 (1988). 

36Mu~h of the literature on the ninth amendment belongs in thiscategory. See works 
of Grey and Ely citedsupm note 29. But there existsalso a number of studieswhich argue 
for the same conclusion by examining the founders' theories of constitutionalism and 
interpretation, rather than the words of the Constitution. Grey,supra note 5; Powell, The 
Original Understanding of O n ' g i ~ l  Intent, 98 Harv. L Rev. 885 (1985); Sheny, The 
Founders' Unwritten Constifurion, 54 U. Chi. L Rev. 1127 (1987). 



not a mere philosophical quarrel. Underlying it (and conferring on it 
more reality than philosophical disputes usually possess) is a quarrel 
about the proper role of the judiciary in our system, and in particular 
about its ability to interfere with the wishes of the l eg i~ l a tu re .~~  In this 
quarrel, the textualists usually occupy the more pro-legislative position 
and their insistence on judges' staying within the four corners of the con- 
stitutional text is a weapon in their struggle against judicial supremacy. It 
is thus very important to keep a little sense of political realism in assess- 
ing the textualist position. Textualism is born out of opposition to certain 
decisions. The first step in the struggle against them is to delegitimize 
them by showing that they are not derivable from the constitutional text, 
and this is done by proposing a narrow or "strict constructionist" concept 
of textual interpretation. The next step is to delegitimize any form ofjudi- 
cia1 review not based on the constitutional text.38 

There is no reason, however. for those who do not share the textual- 
ists' narrow view of the judicial role to accept their narrow view of inter- 
pretation. The dispute concerning the role of judges in our system is a 
genuine one, and the textualists' preference for legislative supremacy 
(whether one agrees with it or not) is a respectable and defensible politi- 
cal position. Their desire to argue that, in view of the political position 
which they consider to be right, judges should read the constitutional text 
narrowly is also defensible. But the textualists do not simply defend their 
view of constitutional interpretation as a matter of political theory 
("judges would have too much power if they could exercise expansive 
review"); they defend it asa matter of philosophy: a narrow reading of the 
text, they argue, is capable of providing meaningful guidelines and curb- 
ing judicial discretion, while a more expansive reading necessarily ends in 
judicial subjectivism. The philosophical presupposition of this view is that 
it is the text itself that controls the process of interpretation, so that a 
more expansive reading, which brings in other authorities, such as moral- 
ity or tradition, leads in principle to an absence of controls on judicial 
discretion. 

This last claim is, from a philosophical point of view, quite 
unfounded. This is not the place to argue the issue in detail. But the idea 
that the text controls its own interpretation, that it isa closed world which 

3 m e  textualists usually also identify the wishes of legislatures with the wisha of the 
people themsehra. That this is often quite a heroic assumption much of modem political 
theory believes to have established. 

3%is at least is the most common sourn of textualism, as in Bork, supra note 21. 

can be read without recourse to anything outside of itself, is out of tune 
with any respectable philosophy of language or theory of interpretation. 
And so is the idea that if the text cannot control itsown interpretation, it 
can be firmly controlled by a finite number of mles, a comprehensive 
methodology, which makes the process of interpretation into something 
"trulyobje~tive."~~ There are reasons to be concerned about the scope of 
judicial discretion, of course, and this makes the issue of constraints to be 
imposed on judges very serious. But the textualists' (and not only textual- 
ists) impulse is to ask too much of those constraints and, in the process, to 
misunderstand their nature. 

When interpreting a given text, there are nearly always some things 
that are simple and obvious. For example, a person who is thirty-four 
years old cannot, under the United States Constitution, be elected Presi- 
dent of the United But with regard to many other issues, espe- 
cially in the context of actual adjudication, interpretation is a complex 
and frustrating task. And it is fmstrating precisely because it is complex. 
The temptation is to try to reduce the complex to the simple, thus mak- 
ing, say, the abortion issue as simple as the issue of the already mentioned 
presidential qualification. But the question is: why are the simple issues 
so simple? One (and, I believe, correct) answer is: because neither the 
issues themselves nor the rules and authorities used to resolve them are 
seriously contested in those contexts. If we adopt this answer then it fol- 
lows that while every interpretive practice in which people regularly 
engage and which they find useful will surely have a number of such 
simple issues, there is nothing inherently or a priori simple about them, 
and each such simple issue can suddenly or gradually become more 
problematic. 

Thus, to go back to the example of presidential qualifications, imag- 
ine that, as a result of a number of factors, such as demographic imbal- 
ances, the extremely heavy burden of supporting the nonworking part of 
the population, and changing public morality, the United States gradu- 
ally becomes polarized along generational lines, to the point at which 
generational conflicts become one of the most important political issues 
of the time. Imagine a big movement to rejuvenate in a radical fashion 
the whole of the federal government, including the election of 

39Some forms of textualiit objectivism do not come from the politically conservative 
end of the spectrum. For example, F i i  argua for the objectivist position in order to 
defend the legitimacy of Wamn Court judicial activism. See Fii, s u p  note 33. 

W . S .  Const. art. 11, cl. 5. 



Congressmen and the President who are below what we now consider the 
constitutionally mandated age. Imagine further that the "young party" is 
in a position to build a majority coalition, but it is not strong enough to 
push through a constitutional amendment. Over time, a mounting pres- 
sure, backed by large financial resources and great political influence, is 
staged to reinterpret the constitutional provisions in the light of changing 
beliefs. Literalism, as a mode of interpretation is severely criticized by 
scholars. A great number of studies appear to show that the founding 
fathers meant only that the leading public figures were to be mature peo- 
ple, that the custom of counting the age of a person was very different 
(and less accurate) in their day, that they never intended for the Constitu- 
tion to be read in the originalist fashion, that the average person, accord- 
ing to all available psychological and medical research, matures much 
earlier today than in the eighteenth century, that the new modes of com- 
munication and new educational methods make the young much more 
suited for holding office than was the case two centuries ago, etc., etc. 
Those who have doubts that the issue of age qualifications, first for Con- 
gressmen and then for the President, would become clouded, problemat- 
ic, and very difficult would be well advised to try to look at the Supreme 
Court case of Daniel v. pau141 with the eyes of a nineteenth-century 
expert on the commerce clause or (perhaps more appropriately, in the 
light of our hypothetical) at the case of Carey v. Population Services Inter- 
nationaln with the eyes of a specialist on state police power of the last 
century.43 

Simple issues are thus simple only relative to the context in which 
they arise; they are simple because any time we want to question some- 
thing in a productive fashion, we must always take something else for 
granted, or else conduct our inqu jl in a vacuum. Starting from this prag- 
matic answer to the question of simple issues, it becomes clear that it is a 
vain hope to make all interpretive issues simple; in fact, some issues are 

41395 U.S. 298 (1969) (commerce clause allows the federal gwernment to apply 
its antidiscrimination laws to a remote 232 acre recreation area in Arkansas because some 
of the food served in the snack bar had moved in interstate commerce). 

42431 U S .  678 (1977) (the state cannot prohibit sale or distribution of conlracep- 
tives to minors under 16). 

4%at the reader may not agree with either of the decisionscited in the text is beside 
the point. All that is claimed here is that it would be hard to argue that both of these cases 
are obviously, uncontrove~sially wrong, as a holding that a 34-year-old may become Presi- 
dent would be wrong. (That the presidential age qualification could be made controversial 
is observed independently inlbshnet, A Note on the Revival of T e r h r d h  in Comtihrtional 
Theory, 58 S. Cal. L Rev. 683,686-87 (1985)). 

simple only because others are contested. It also becomes clear that the 
constraints imposed on the process of interpretation can never provide 
an ironclad guarantee that a given text will be read in the same way at all 
times and under any circumstances. Constraints always act in less than an 
absolute fashion and there always exists the possibility that they them- 
selves may be interpreted in such a way that the interpreterwill acquire a 
certain amount of freedom, greater, perhaps, than was intended by the 
author of the text himself.44 For interpretation always proceeds against a 
set of background assumptions which might themselves become open for 
questioning, and there is no way of punfylng it of all such influences. 

But this pragmatic view of interpretation is precisely the one that 
the textualists reject. What they seek is a foolproof foundationalist 
method of constraining judicial discretion through a set of basic rules that 
leave no room for controversy. Simple cases are simple, according to a 
textualist, because in resolving them the interpreter applies clear rules of 
interpretation. The word "applies" is important: the interpreter is basi- 
cally passive and the rules are basically responsible for the result. The 
more complex problems, the textualist wants to affirm, either involve a 
reiteration of a number of simple steps (so that the task may be difficult, 
but it always has the right solution, much in the same way as a mathemati- 
cal theorem that happens to be difficult to prove) or they are not really 
problems of interpretation at all. If the interpreter has to use hisdiscre- 
tion, then he is legislating, and not interpreting. 

Whatever the reasons that make the textualists adhere to this 
strong view of interpretation, the view itself is quite implausible and the 
supplementers should not feel bound to accept it. The constraints on 
judicial discretion, they might respond, are not in the nature of guaran- 
tees that transform the process of interpretation into a more or less 
mechanical process of applying some external and objective rules. Inter- 
pretation is a complex task, not reducible to a determinate set of rules, 
and that is why judging (and lawyering in general) is something for which 
we have a considerable amount of respect. The more contested the prob- 
lems we ask judges to resolve, the less likely they are to be subject to 
unique solutions, whether in the form of a mere application of a constitu- 
tional formula, a precedent, orany otherauthority. Discretion is thus the 
essence of lawyering, and of constitutional adjudication in particular. If it 
is to be controlled, it can only be by a set of pragmatic constraints, linking 

44But what the author himself intended is qlso a matter of interpretation, and can 
always become problematic. 



a set of general principles with particular outcomes not so much by infal- 
lible rules of logical deduction as by the amorphous and concrete rules of 
oap, existing, elaborated, and enforced within the context of the profes- 
sion and the political system. 

If we conceive of interpretation in this (pragmatic) manner, then 
not only do we have no iron guarantees that the same text will always be 
read in the same way, but there is also no need to view the very concept of 
the text too narrowly. The textualist wants to restrict the constitutional 
text to the words of the document, because he thinks that it is the wordsof 
the document that constrain judicial discretion. But we see that it is more 
plausible to view the text as being always interpreted against the back- 
ground of existing social relations and read in the light of all kinds of con- 
testable theories concerning the meaning and the function of the text. To 
be sure, for one reason or another, we may want to limit or expand the 
background in a variety of ways. We may, for example, tell judges to 
observe (or not to observe) precedent, to look (or not to look) into tradi- 
tion, to consult (or not to consult) their sense of public opinion, to try to 
read the text as the founders intended it to be read, or to read it in the 
light of changing circumstances and as reflecting a dialogue in which the 
present generation engages with the past.45 All of these "methodologi- 
cal" injunctions might make a real difference as to how given positions 
are argued for and, to some extent, what the ultimate outcomes of certain 
disputes might be. But no set of background rules by itself controls the 
process of interpretation and no particular set is a priori indispensable, 
Moreover, there is no a priori reason to believe that adopting one or 
another set of such rules makes the activity engaged in by judges and 
scholars any more or less an interpretation of the constitutional text itself. To 

451t must be noted, however, that it is always the present generation that does the 
reading and its own perspective (be it merely its own perspective on what the framers had 
in mind) can never be eliminated. Thisis not just a theoretical proposition, but a statement 
with weighty practical consequence as well: with enough pressure of our own interests on 
the process of constitutional interpretation, most political controversies can be (and are) 
pretty quicklyreconstructed in the formof differinginterpretationsof the framersintent. 
Compare, e.g., Sherry and Powell cited supm note 36 (arguing that the framers intended 
to allow broad nontextualist interpretations) with Bork, supm note 21; Bork, The Consti- 
furion, %ginal lntentandEwmtnicRigh&, 23 San Diego L Rev. 823(1986); and Monag- 
han, supm note 35 (arguing that following original intent is incompatiblewith most mod- 
ern extensions of the Bill of Rights). But this does not make the injunction that judges 
should stick to the original intent meaningless: the dispute between the competing sides 
will be significantly transformed by the fact that some thing which are vely easily argued 
for under a system in which the Constitution is read in light of changing circumstances 
(say, that the first amendment applies to more than prior restraints) may now suddenly 
become quite hard to argue for, and v i c e . w a  (it would be much easier to argue for capital 
punishment under the originalist view than under the present system). 

be sure, it may very well be that one or another set is de facto (and for 
good practical reasons) preferred by the profession (so that using another 
may be una~ceptable~~), but neither the text by itself, nor the general 
rules of interpretation uniquely determine what background information 
is to be used in the process of interpretation. 

It is thus surprising that the "supplementers" indeed call them- 
selves such, rather than "true interpretersv--i.e., admit that the type of 
review they recommend is, at least in part, "noninterpretive." The dispute 
about what background materials judges are to use in interpreting the 
Constitution is a legitimate and important one; many issues may indeed 
depend on it, so that in purely professional terms, the question of 
whether or not we should adopt, say, the originalist position, even if it 
does not yield any unique answer to most contested problems, may cut in 
favor of (give a rhetorical advantage to) one or another solution. But 
whether or not one adopts the originalist stand or some other one (such 
as reading the Constitution in the light of changing circumstances or the 
enduring national tradition) does not by itself exclude a reading from 
being an inteqketation. The pure textualist position (only the text itself 
should be looked at in reading the Constitution) is an impossibility; the 
interpreter must, inter alia, be an English speaker, he must be able to 
consult dictionaries and common usage, and he must probably (for the 
textualists' purposes) be a lawyer (with all that this involves in terms of 
training, having read certain cases, books, and articles, as well as having 
imbibed a plethora of norms of professional behavior bearing on the 
activity of interpretation). What exactly to use from this and other reper- 
toire of tools may be the subject of a legitimate dispute abouta (socially or 
professionally) approved mode of interpretation of a particular text (in 
this case, the Constitution), but a general philosophicd theory of the 
nature of interpretation does not provide any answer to these kinds of 
questions. 

I see a number of reasons why the supplementem may concede that 
their view of judicial review is (at least in part) not "interpretive." The 
main of these reasons is that the supplementem do indeed share with the 
textualists their fear that a broadening of the very concept of interpreta- 

&It may be "unacceptable" in a number of sews: a person who d m  not conform 
may lose cases, earn less money, lose the respect of his colleagues, fail to be promoted, 
be ridiculed, adjudged incompetent (with all that this judgment entails, such as malprac- 
tice liability or exclusion from the bar, etc.). Judgment of this kind, while n m r  possessing 
the certainty of mathematical propositions, can be viewed as quite objective and uncon- 
troversial. 
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tion along the lines suggested here might lead to an erosion of the 
accepted standards of legal reasoning, and distort the proper role of 
judges in the process of constitutional review. One version of this view, 
which I am not sure can be safely ascnied toany particular representative 
of noninterpretivism, would be to say that the pragmaticconception pres- 
ented here implies that the meaning of any text is so fluid as to make no 
difference between there being a text and no text at all. Unless we stick 
with the textualist conception of interpretation, theargument would run, 
we might just as well give up on the idea that it is a text that judges are 
interpreting. It is better therefore to accept the textualist view of inter- 
pretation and defend what judges actually do when they are engaging in 
activist judicial review by appeal to some other practices. 

The f i s t  thing to say about this view is that it is simply another side 
of the same philosophical confusion of which we have been speaking all 
along. The textualist, after all, adheres to his foundationalist views 
precisely because he claims that a more expansive view of interpretation 
necessarily leads to unbridled judicial subjectivism. The textualist must in 
part be forgiven for his confusion, since a number of followers of what I 
called the pragmatic view of interpretation might have indeed presented 
the claim that the text by itself does not constrain interpretation as a form 
of relativism which undermines thevery concept of con~traints.4~ But the 
pragmatic theory entails nothing of the kind. 'Ib say that there are no 
absolute constraints, or that the text by itseffdoes not constrain, does not 
mean that "anything goes." On the contrary, interpretation is a practice 
that takes place in some social context, and in that context there are 
always some more or lessdefinite limits on what can pass as a competent 
move within that practice. All that the pragmatist affirms is that no set of 
general principles can constrain the process of interpretation indepen- 
dently of the context within which interpretation occurs, and that at least 
some part of what constrains the interpreter is a matter of craft rather 
than a general rule. Thus, the pragmatist maintains that the constitu- 
tional requirement that the President must be at least thirty-five years 
old cannot be fixed in such a way that it will always, under any circum- 

47Mu~h of the fear of "nihilism" or "relativism" comes from reading the fashionable 
but perniciously vague works of the so called "deconstructionist" school of philosophy and 
literary interpretation. For example, Fiss, supm note 33, at 741 n.9, scems to be fending 
off H. Bloom, P. de Man, J. Derrida, G. Hartmann, & J.H. Miller, Deconstruction and 
Criticism (1979). and 1. Demda. Of Grammatolosy (1976). For a sociological explana- 
tion of the strange career of J. Derrida, see Lamont, How Become a Dominanj French 
Philosopher: The Case of Jacques Denida, 93 Am. J .  Soc. 584 (1987). 
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stances, yield exactly the same result. But he does not deny, indeed he 
thinks it absolutely normal, that anyone who would propose that today a 
thirty-four-year-old could be constitutionally elected President would be 
legitimately declared incompetent to interpret the Constitution. That 
this proposition is not guaranteed to hold true in every possible world 
does not mean that it is any less certain, true, or predictable in the world 
in which we do live. Under normal circumstances, there is thus nothing 
relative or arbitrary about interpretation, according to the pragmatist; it 
is just that the guarantees against arbitrariness demanded by the textual- 
ist are unrealistic and unnecessary. 

But a sophisticated supplementer might still resist. He might accept 
that from a purely philosophical point of view, the Constitution could be 
read against a very broad background of tradition, public opinion, prece- 
dent, and so forth, and that there is nothing that would a priori disqualify 
such a reading from being an interpretation of theconstitutional text. Rut 
still, there are, as we have seen, various pragmatic concerns, specific to 
the practices of the legal profession, that mitigate against conceiving of 
what judges do when they engage in expansive judicial review as a species 
of textual interpretation. Basically, what is at stake here is not a philo- 
sophical but a legal problem: that of a danger of blurring the distinction 
between what passes for textual interpretation in most legal contexts 
other than constitutional review and what would have to be accepted as  
faithfulness to the text in the Supreme Court's constitutional jurispru- 
d e n ~ e . ~ 8  

Something like this argument lies, I take it, at  the bottom of Grey's 
opposition to what he calls the "rejectionist" theories of interpretation. 
Following ~ev inson ,4~  Grey likens the dispute between the textualists 
and the supplementers to the controversy between the Protestants and 
the Catholics concerning the role of the Bible as a source of divine reve- 
lation. While the Protestantsadhered to theview that only theBible (sofa 
scriptura) is the authoritative voice of God, the Catholics believed that 
tradition was an independent source of theological knowledge. Recently, 
however, a number of theologians have adopted a "hermeneutical" 

"Outside of the context of the dispute about the nature of interpretation, N. Redlich 
had argued that using the ninth amendment toanchor certain broad rulings, such as those 
involved in the privacy area, would preserve a narrower interpretation of the first eight 
amendments. Redlich, Are There "Cenain Riglifs. . . Rerained by The People?. " 37 N.Y.Y. 
L Rev. 787 (1962) (excerpted in volume 1). 

49Levinson, supm note 34. 



approach,50 which, like the approach described here, rethinks the very 
concept of interpretation and represents both the Protestant and the 
Catholic views as essentially converging in the more modem view of 
reading the Biblical text. It is this approach that Grey calls "rejection- 
ism." 

The hermeneutical approach may be appropriate in the domain of 
theology, says Grey, but not in constitutional law. The Constitution is not 
quite like scripture, according to Grey, in that the new hermeneutical 
theories make scripture into a text that attempts to interpret the ineffa- 
ble and mysterious, while the Constitution simply "puts in writing" an 
agreement on the nature of a human artefact: the institutions that make 
up our political system. Judicial review could be justified as a priestly rite 
in our civil religion of the Constitution, but this would be undesirable; it is 
better to view judges as bureaucrats solving complex legal problems. In 
this context, it is better to admit freely that the text is not always the sole 
source of their decisions. Grey admits, of course, that the Constitution 
cannot be read as a statute,51 but the fact of its "writtenness" and the 
precision that this was supposed to confer on it as a legal document cannot 
be dissolved in a purely symbolic representation. While Grey knows that 
uliteral" interpretation cannot mean a reading that excludes reference to 
the function and purpose of the document,52 he nevertheless wants to 
preserve a somewhat more limited, professional sense of the notion of 
literal interpretation. 

I sympathize with Grey's opposition to blurring the distinction 
between the Constitution as a legal text and as an object of religious 
veneration. I also agree that the existence of a written text must be seen 
as making some difference in terms of pragmatically constraining legiti- 
mate judicial discretion. But all of these things are still perfectly compat- 
ible with the fact that the text is interpreted according to professional 
legal standards-that its interpretation, while less literal than that of a 
statute, contract, or a will, is nevertheless more constrained than would 
be a mandate to spell out de novo a set of moral values for the nation or 
even a simple injunction to follow what seems to be the best solution 
compatible with the background (common law) of the existing judicial 
decisions. 

MSee sources cited in Grey, supm note 30, at 9-13. 
SIGrey, nrpm note 30, at 16. 
SZId. at 14. Bur see in@ note 58 and accompanying text. 

TI give a simple example, the Constitution mandates a jury trial in 
civil cases arising at the common law. While this is one of the more spe- 
cific provisions, it is still very vague, and the prevailing interpretation 
(that the clause gives a right to trial by jury in cases which gave rise to an 
action at law, rather than equity, at the time of the adoption of the Con- 
~ t i t u t i o n ~ ~ )  is certainly not the only possible one. It is quite conceivable 
that under a series of pressures, threatening the collapse of the judicial 
system, the civil jury system could, for most practical purposes, be "inter- 
preted out of e~is tence."~~ In this sense, the Constitution is quite differ- 
ent from some statutes (but not others, such as the Sherman Act), which, 
even if often quite elasticas well, could not according to the existing stan- 
dards be manipulated quite to the same extent. But this is only because 
the fitnction of statutory interpretation is quite different. Statutes are 
easy (or at least easier) to amend, and clarity and predictability are con- 
sidered more important than flexibility in their interpretation. Still, the 
fact that the interpretation of the Constitution is more flexible, does not 
mean that the text does not make a difference. Vague as the seventh 
amendment may be, every lawyer knows that a judiciary reform akin to 
that adopted in ~ r i t a i n , ~ ~  which for all practical purposes abolished the 

S3Dimick v. Schiedt, 293 U.S. 474,476 (1935); Baltimore & C. Line v. Redman, 
295 U.S. 654,657 (1935). 

could occur in part by substituting alternative modes of dispute resolution 
(analogous to workers' compensation or compulsory no-fault insurance) for the tradition- 
al causes of action (burd ,  e.g., Mountain'Ilmber Co. v. Washington, 243 U.S. 219 (1917)) 
in part by manipulating the distinction between law andequity (for the unclear boundaries 
between law and equity in the 18th century, see G. Hazard, supm note 23, at 413-21) 
and in part by exploiting the fact that neither the meaning of the "jury" nor the number 
of jurors required are specified in the seventh amendment. For this last possibility, see 
Apodaca v. Oregon, 406 U.S. 404 (1972) (nonunanimous jury verdicts in criminal cases 
in state courts are compatible with the Constitution); Williams v. Florida, 399 U.S. 78 
(1970) ("the twelve-man panel is not a necessaryingredient of "trial by jury' " in a mininal 
case). Even the meaning of "twenty dollarsn might be subject to manipulation. Some 
scholars have in fact claimed that the development of the modern administrative state has 
largely undermined the seventh amendment right to juty through the expansion of the 
adjudicatoryjurisdiction of administrative agencies. See Monaghan,supm note 35, at 735 
and the sources cited therein. 

S 5 ~ h e  British story is in itself instructive. Section 6 of m e  Administration of Justice 
(Miscellaneous Provisions) Act of 1933 gave judges discretion as to  whether civil cases, 
except for a few specified categories (involving fraud, libel, slander, malicious prosecu- 
tion, false imprisonment, seduction, or breach of promise to many), would be tried with 
or without a jury. In the course of the interpretation of the Act, the Court of Appeals 
initially thought it to have given "absolute discretionn to the trial judge, Hope v. Great 
Western Ry.. 1 All ER. 625, 629 (1937), then issued guidelines which instructed trial 
judges not to try to a jury "except in special circumstances," Sims v. W~lliam Howard & 
Son, Ltd., 1 All E.R. 918 (1964),and ultimatelyabolished thecivil jury"save inexception- 
al circumstances." Ward v. lames, 1 All ER. 563, 576 (1965). 
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jury in civil cases, could not pass muster in the United States, even in the 
face of very strong evidence that the present system is less accurate or 
more wasteful than the alternative. In fact, it is rather easy to picture a 
situation in which the existence of the seventh amendment would be the 
decisive reason why the civil jury system would not be reformed. It is this 
kind of difference that the writtenness of the text makes, and I am not 
sure why one could realistically want it to make any more of a difference. 

Moreover, if Grey is right that the constitutional text must be read 
more literally than what I descnied (say as literally as some strict 
constructionists or some originalists would want it to be read) or else the 
value of the writtenness of the text is debased, then the idea of a genu- 
inely external supplementation of the constitutional text, which Grey 
proposes as an alternative, leads to a no less problematic situation. The 
picture one might get from Grey is that when judges interpret the Consti- 
tution they should function as scribes; when supplementing it, on the 
other hand, they should suddenly be transformed into something else. 
This something else involves certainly more than looking into precedent: 
judicial innovation in constitutional law cannot stop at any given point. 
The background into which judges look must involve such things as a 
theoryof the constitutional design, tradition, a set of values to which they 
commit us, and so on. Nothing short of this will correspond to that "pro- 
fessional and. . . popular culture" that Grey thinks56 judges should con- 
sult. But if judges can look to these sources, is there something that 
constrains them in the outcomes with which they come up? If the answer 
is no, then supplementation is indeed more problematic than expanded 
interpretation: it comes close to the textualist's nightmare. If, on the 
other hand, there are some professional constraints that make supple- 
mentation tolerable, and indeed useful, then the same constraints will 
only operate more effectively as brakes on the arbitrariness of expanded 
textual reading. For it seems to me that an acceptably broad interpreta- 
tion of the constitutional text isby far preferable to the prima facie illegit- 
imate use of extraconstitutional authorit ie~.~~ 

Thus, while Grey is certainly right that judicial inquiry should be a 
secular enterprise, his tying the concept of secular professionalism to a 
narrow interpretive literalism (to be supplemented by other extraconsti- 

SaGrey, wpm note 30, at 25. 
S m i s  illegitimacy may, of course, be lwened  by arguments that using extraconsti- 

tutional sources of authority is itself constitutionally permitted or  even mandated, and 
thus not extraconstitutional after all. See sources cited supm note 36. 

tutional authorities) seems without founda t i~n .~~  It is a very good ques- 
tion, of course, why judges, by virtue of their professional legal training, 
have any special expertise in either the secular orthe sacred constitution- 
al matters. But it is not much less a question for Grey than for the rejec- 
tionists he criticizes. 

B. Do We Need the Ninth Amendment? 
It is time to return to our main subject, the ninth amendment. As I 

said already, the supplementers sometimes view this provision as an 
explicit constitutional statement that there are some extraconstitutional 
commands that the Constitution itself acknowledges and sanctions.S9 
The amendment states, the argument goes, that something more than 
the written language of the Constitution is to be considered in the pro- 
cess of constitutional interpretation and specifically authorizes judicial 
departures from the text itself. 

Let us assume that the ninth amendment does indeed say some- 
thing of this kind (although we have seen that this interpretation is any- 
thing but uncontroversial). Does the fact of its saying so make any 
difference? 

Our assumption contains a number of threads and we need to take 
them one at a time. Insofar as the amendment is taken to mean that the 
words of the Constitution are not by themselves controlling, and that we 
must go beyond them to understand the totality of the system of rights 

SsThis may be seen as unfair to  Grey whostates at one point that his idea of interpre- 
tation "should not be confused with Iiremlimt . . . particularly with "narrow' o r  "crabbed' 
literalism." Grey, supra note 29, at  706 n.9. In fact, he believes that there is nothing in 
his view of interpretation that would make structural and functional arguments illegiti- 
mate. All that he requires is that the norms derived from the text be "demonstrably 
expressed or  implied by the framers." Id. But, like most texts alone, this is a very ambigu- 
ous phrase, incomprehensible without interpretation. Does he mean that constitutional 
interpretation must accept originalism asits premise o r  should we understand "expressed 
. . . by the framers" merelyasanalternatinlocution for "found in the text of the Constitu- 
tion"? And at what point doesan argument show that a norm is "demonstrably" expressed 
or  implied in the text? Is it enough that theargument is goodand persuasive in the context 
in which it is made, o r  issome firmer sense of "demonstration" intended? If Grey believes 
that any nonoriginalist reading is not an interpretation of the text, then his view is very 
far from lifemlimt, for originalism demands a t  times significant departures from what the 
text would otherwise be taken to  mean. And if his notion of demonstration impliessome- 
thing more than the usual contextual acceptability of an argument, he iscloser to " n a m  
literalism" than most judges are even in the context of statutory interpretation. If, on  the 
other hand, he really means that a good structural argument tied to  the text by the profes- 
sionally acceptable standards of constitutional interpretation is all that is required, then 
his claim that judges actually supplement the text more often than not, Grey, supm note 
30, at 25, is unfounded. In sum, then, I believe that Grey's insistence on the literalism 
of constitutional interpretation must be taken quite literally. 

%ee sources cited supm note 31. 



192 THE RIGHTS RETUNED BY THE PEOPLE 

that the Constitution in fact recognizes, the amendment does not say 
anything we would not know without it. This is nothing more than rejec- 
tion of the textualist philosophical wnfusion concerning the nature of 
constraints on interpretation. With or without the ninth amendment, we 
would have to approach the task of constitutional interpretation with 
some basic understanding of the sources from which the document 
derives (i.e., both the history of the American Revolution and the liberal 
and republican philosophies which had inspired the founders), its overall 
purpose and design (i.e., the political philosophy of the founding genera- 
tion), and its view of the relation of the government to the individual (i.e., 
a more general philosophical view of the meaning of life and the place of 
the political community within it). It is quite important to note that the 
reason why the amendment is unnecessaty to tell us all this is that it is not 
a matter of choice; it would be simply impossible to read the Constitution 
without an "extrinsic" background of some sort.60 Should we go no fur- 
ther than originalism, all this would still be true. Should we treat the 
Constitution no different from an ordinary statute, it would be true as 
well. 

This, however, cannot be all. The amendment is also taken to mean 
that we should not be niggardly in interpreting the guarantees of rights. 
Granted that every, even the most restrictive, interpretation of the Con- 
stitution that would see it as no better than a statute must read it against 
some background, or else the words will not make any sense. But it might 
perhaps be possible to read it as literally or as narrowly as the accepted 
canons of legal interpretation would allow, and the amendment seems to 
say we should not do that. But I think that the view that the Constitution 
should be read in such an extremely narrow fashion, while not theoreti- 
cally impossible, would be extremely implausible even in the absence of 
the ninth amendment. After all, Chief Justice Marshall did not quote the 
ninth amendment (or any other explicit provision) when he said that "we 
must never forget that it is a constitution we are expounding.'b1 Given 
that this extremely short document was conceived as a blueprint for a 
government that was supposed to endure for "ages to wme," it seems 
extremely unlikely that it was meant to be read very narrowly. Moreover, 
since the preservation of the benefits of freedom for themselves and 

%is is not tosay that what background we should consider relevant could not be 
a subject of legitimate debate. 

6~McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316,407 (1819) (emphasis in origi- 
nal). 
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their posterity was the main object of the framers, since they had justified 
their revolt against the British chiefly with reference to the violation of 
their basic rights, and since they were widely known for their liberal 
beliefs, it would seem inconceivable that they meant to mandate, or even 
allow, a narrow interpretation of the rights recognized by them and guar- 
anteed by the Constitution.62 

The ninth amendment also seems unnecessary to point out that 
there exist implicit or peripheral rights, derivable either from the rights 
enumerated or from the structure of the government set up under the 
Constitution. In fact, the framers original claim that a bill of rights was 
unnecessary, even if it cannot be taken to mean that a judicial derivation 
of exactly the same configuration of liberties as is listed in the first eight 
amendments could be taken for granted, must mean that the implications 
of the Constitution with respect to individual freedoms involve apossible 
derivation of at least some rights. 

It might be objected at this point that the same kind of argument 
could be used to claim that the fm amendment is also unnecessafy. To an 
extent this is the ;  after all, the framers did think so at first. But the situa- 
tion is not exactly parallel. The first amendment, even if it did no more, 
specified a substantive right that otherwise would have to be derived 
from the rest of the document (or some other sources). This made it, at 
least in some obvious cases, unnecessary to go beyond the explicit provi- 
 ion.^^ The ninth amendment on the other hand, because it has no sub- 
stantive content, did not do even that; it simply negatived a possible 
inference that the listing of some rights had made it no longer legitimate 
to infer others (in the same way as, say, freedom of speech would have 
had to be inferred if there had been no first amendment). But the same 
process of inference must be still gone through in each case in which the 
existence of an unenumerated right is being claimed. The ninth amend- 
ment is thus a second-order specrfication, the need for which arises only 
because some rights are indeed specified in the first place. If, instead of 

6?Ilis does not say very much about whether the courts or the Congrtss were meant 
to be the main interpreters of the Constitution or about whether the founders meant for 
the courts to police the Congress through judicial review. But there seem to be no doubt 
that whoever was meant to do the authoritative reading should not give a narrow view 
to the role of rights. 

aIt is also clear that some amendments did more. I argue abwe that the m n t h  
amendment did. See supra text accompanying notu 12 and 23. The same is true about 
all those instances (particularly amendments fm and six) in which the Constitution com- 
mits us to the peculiar institutions of the common law, as opposed to arguably equally 
good arrangements in the civil law system. 



listing some rights explicitly, the clamor for a bill of rights had been dealt 
with by a unique amendment, saying that "[tlhe absence of a bill of rights 
in this Constitution shall not be construed to deny that the people have 
rights or to disparage the rights retained by them," then the position of 
this amendment would indeed have been similar to that of the ninth. 

But assume that without the ninth amendment we would indeed be 
disposed to read the constitutional guarantees of rights in a niggardly 
fashion, and that it was only the presence of the amendment that admon- 
ished us not to do that. Even then I believe the amendment would be very 
close to vacuous. For to say that we should not be niggardly, without spec- 
ifying either how generous we should be or how we should go about find- 
ing the appropriate level of generosity, would not tell us much of 
anything. There is nothing in the abstract theory of interpretation (as an 
activity of being capable of reading symbols) that imposes any limits on 
what resultsan interpretation may yield. It can be asbroad as to make the 
text of hardly any relevance at all, as in the case of the recent ecumenical 
dissolution of the Bible that Grey feared would spread into constitutional 
law, or as narrow as the American courts' probate jurisprudence. Any 
limits must come from an appropriate practice (professional, political, or 
whatever), and if those limits are tobe expressed in terms usuallyaccept- 
able to the legal profession, they must be framed in termsof a set of prin- 
ciples based on theories governing the role of judges in regulating the 
concrete subject at hand. 

Thus, even if the ninth amendment were to be read as empowering 
judges to develop some kind of constitutional common law of rights, that 
law would most appropriately be based on a theory of the relation 
between the individual and the government set up under the Constitu- 
tion. But any such theory would have to be implicit in the Constitution, 
and we must assume that the document would support a reading of itself 
that accordsbest with the goals it sets out toaccomplish. But this, in turn, 
negates our initial assumption that, but for the ninth amendment, we 
would be disposed to interpret the constitutional guarantees in a nig- 
gardly way. If the Constitution in fact provides us with a set of ideas which 
may appropriately serve as guidelines for a broad interpretation of rights 
(including inferences to unenumerated rights), then the ninth amend- 
ment does nothing to facilitate such an interpretation; the whole burden 
of deriving new rights would rest on the defensibilityof the interpretation 
itself. If, on the other hand, the Constitution did not support an expan- 
sive interpretation, the amendment would be nothing but an invitation to 

go beyond what could be made reasonably consistent with the Constitu- 
tion-surely a supposition not to be indulged in.64 

There is only one reading of the ninth amendment that could go 
beyond what is obvious and make some difference. That is if the amend- 
ment were to be understood, somewhat along the "noninterpretivist" 
lines, as inviting not an expansive reading of the Constitution (i.e., allow- 
ing for inferences to unenumerated rights on the basis of the text read in 
the light of a broad background of history and political theory), but a 
reading which would derive the unenumerated rights from sources that 
could not otherwise (given the repertoire of interpretive tools sanctioned 
by the relevant professional community) be legitimately tied to the docu- 
ment itself. 

It is difficult to give examples here that are uncontroversial and at 
the same time not ludicrously unrealistic. But then what matters is more 
the mode of justification than the result itself. %ke the contraception 
cases, for instance. One way of justifying them would be toask whetheror 
not using contraceptives is morally permissible, where "morality" stands 
for what most of us refer to when we say it is wrong to lie or to cheat 
(whether it be a religious morality, or some set of eternal norms we 
believe in, or just a class of social conventions). Another would be to 
argue that regardless of the moral rightness or wrongness of contracep- 
tion, the system set up by the Constitution is based on the liberal idea 
that, except for special areas in which paternalism is justified (something 
that must be separately established), governmental prohibitions must 
always be justified in terms of the prohibited action's impact on third 
parties, other than its mere offensiveness, and that the prohibition on 
contraception is not justified on such grounds. 

Neither of these arguments need persuade us (and there may be 
other, better ones), but there areobvious differences between them. The 
second argument begins with a basic idea that is claimed to underlie the 
whole constitutional arrangement, and appeals to (what it claims is) the 
fact that the privacy violated by a prohibition on contraceptives, while not 
mentioned explicitly in the document, is akin to a number of other rights 

MIt might be objected here that the Constitution could be indifferent with respect 
to some matters, not favoring one solution or another. I would think, however, that in 
such a case judges should leave the ultimate decision to the political process. Thus, if with- 
out the seventh amendment the Constitution were to be interpreted as indifferent with 
respect to using the judge or the jury to find facts in civil cases, it would seem to mewrong 
(inconsistent with the Constitution) to constitutionalize the iuue beyond the elements 
basic to the concept of a fair trial. 
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explicitly guaranteed, and is itself essential to the maintenance of the 
proper limits on the state's natural propensity to shrink the individual's 
zone of personal freedom. The first argument, on the other hand, does 
not make any such elaborate connections to the aims that can legitimate- 
ly be ascribed to the constitutional design, but rather assumes that the 
ninth amendment makes unconstitutional every governmental action 
which but for the amendment would not violate any constitutional princi- 
ple, but is wrong for some otherwise important reasons. 

Now, 1 believe that it would be quite dangerous to understand the 
ninth amendment in this way. The danger is not so much that judges will 
suddenly start inventing all kinds of rights that the society at large would 
not be prepared to recognize; the normal restraints on judicial willfulness 
would still continue to operate. The danger would rather be that the 
nature of the constitutional discourse would change quite dramatically. 
Instead of concentrating on legal, institutional, and political kinds of 
arguments, which are backed by technical legal expertise, political 
theory, and political philosophy, the language of constitutional law would 
gravitate toward morality and religion. Without overly indulging in the 
usual truisms about the absence of any special competence on the part of 
judges in matters of general morality, it is proper to keep in mind the 
grain of truth in these clichb, as well as the cost in temsof thelegitimacy 
of having judges resolve general ethical controversies. 

But there are also other very important reasons why such a shift of 
emphasis in constitutional law would be undesirable, and they have 
something to do with the possibility of relative dispassion and progress in 
matters of morality and in political science or constitutional theory. This 
judgment may in part be merely a reflection of my own prejudices, but I 
believe that it is easier, among contemporary Americans, to achieve a 
higher degree of consensus about the basic values underlying our politi- 
cal system and its institutional commitments than to come to an agree- 
ment in matters of morality, especially those concerning religiously 
inspired ethical convictions (such as may be at stake in the controversy 
about abortion or contraceptives). Moreover, it may well be that the field 
of political theory is generally somewhat more conducive than ethics to 
disciplined thinking, cumulative theoretical elaboration, and the use of 
empirical inf~rrnation.~~ And most importantly, even if, objectively 

%is, of course, is a claim that many will dispute. But I think that recent advances 
in social choice theory, decision theory (which has also obvious applications in ethics, to 
be sure), and empirical political science have made thesubject of political theory advance 
at a much brisker pace than ethics. While political theory is basically a domain of experts 
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speaking, political theory is otherwise no less subject to disagreements 
than other areas, the special professional training and socialization of 
lawyers may produce a degree of consensus among them that would allow 
for a smoother functioning of the review process, and that would not exist 
if lawyers were invited to engage in disputes over purely moral questions. 

111. Conclusion 
It is my view that much of the attention on the ninth amendment has 

been misplaced. Not because judicial review should be confined to 
crabbed literalism, but because there is no substitute for the hard workof 
deriving concrete decisions from the text of the Constitution and the 
political vision which it expresses. "Substantive due process" became a 
dirty word at some point and it was thought that giving it a new name 
would magically save the old trick. But substantive due process had been 
bad law only when it resulted in decisions that were perceived as insuffi- 
ciently grounded in a legitimate constitutional discourse. At other times, 
when its outcomes had firmly resonated with what was thought to have 
been the politidl values of the document, substantive due process pro- 
duced decisions of surprising d~rab i l i ty .~~  Some people will be unavoid- 
ably disappointed by some Supreme Court decisions, regardless of 
whether the Court follows an activist or a passivist road-it is an illusion 
that leaving a homosexual open to criminal p r o s e c ~ t i o n ~ ~  is any less con- 
troversial than giving a woman a right to abortion.68 Those who believe 
that the Constitution does not guarantee a basic individual immunity 
against the states' regulating decisions about  rocr re at ion,^^ or that it 
does not give parents the right to send their children to private schools or 

about which laymen are woefully uninformed, it is still by and large true, despite an 
increasing sophistication of philosophical arguments about the nature of ethical judg- 
ments, that a person's moral sense, his ability to work his way to the "right" moral solution, 
is basically unrelated to special education. It may be also worth noting that a number of  
theorists of judicial review, representing quite diverse segments on the political spectrum, 
but unified in their hostility to judicial subjectivism, have in fact advocated nonliteral judi- 
cial review based on the structure of  the Constitution and a political theoryof the institu- 
tions it established. Comparr Bork, supra note 21 wilh J. Ely, mum note 29. - - 

%Yee, e.g., Pierce v. Society of Sisters, 268 U.S. 510(1925); Meyerv. Nebraska, 262 
U.S. 390 (1923). 

6 7 ~ e r s  v. Hardwick, 478 U.S. 186 (1986). 
6 8 ~ o e  v. Wade, 410 U.S. 113 (1973). 
@Id.; Eisenstadt v. Baird, 405 U.S. 438 (1972); Griswold v. Connecticut. 381 U.S. 

479 (1965). 



have them instructed in foreign languages70 will be no more persuaded 
by references to the ninth amendment than they were by the invocation 
of the due process clause. Those who can be persuaded that these deci- 
sions are rooted in the Constitution will remain so, without the amend- 
ment. And those in-between, I have argued, are simply confused. 

'Osee cases cited wpm note 66. By giving these cases (as well as the others cited in 
the three preceding notes)asexamples, I do  not want to expres9an opinion as to whether 
they were rightly or wrongly decided. 

8. The Uses of an Unwritten Constitution* 

Thomas C. Grey 

We in the United States certainly have a written constitution, one 
that is enforced by judges, among others. I want to defend a view I have 
stated before, that we have a judicially enforceable unwritten constitu- 
tion as well, made up of certain constitutional customs and practices, and 
their associated values and ideals.1 

The question whether we have such an unwritten or "common law" 
constitution became a matter of public concern last year during the Bock 
confirmation hearings. The debate centered around the legitimacy of the 
independent constitutional right of privacy, and at a more general level 
around the interpretation to be given to the ninth amendment and to the 
protection of liberty in the due process clauses of the fifth and fourteenth 
amendments. Judge Bork's nomination was rejected by the Senate after 
his vigorous and articulate statement of the official Reagan administra- 
tion position on constitutional adjudication, a position for which he had 
been the most important theoretical spokesman. I interpret this position 
as consisting of two separate premises: f i t ,  that for purposes of judicial 
review, American practice should recognize only a written, not an 
unwritten, constitution; and second, that this written constitution must 
be construed according to the meaning intended for it by its framers. 

In what follows, I want to stress the separate character of these two 
premises, which I call respectively "textualist" and "originalist." I will 
mainly be considering the first and more defensible of them-the tex- 
tualist premise. To it I oppose the view I hold, which I call "supplemen- 

'Reprinted, by permission, from 64  Chi.-Kent L Rev. 211 (1988). 
'Grey, Do We Haw an Unwritten Comrihction?, 27 Stan. L Rev. 703 (1975) [herein- 

after Grey, Do We Haw an Unwritten Comtirurion?]; Grey, The Comrirurion as Scripture, 
37 Stan. L Rev. 1 (1984) [hereinafter Grey, The Conszitution as Scriprum]. 



tal," that much American constitutional adjudication, including but not 
limited to decisions under due process liberty and the right of privacy, 
involves the interpretation of an unwritten and essentially common law 
constitution, which supplements the primarily authoritative and essen- 
tially statutory written one. Supplemental adjudication is authorized but 
not significantly guided by the written constitution. In the course of dis- 
cussing the choice between textualist and supplemental approaches, I 
will have a few things to say in passing about originalism, including some 
reasons why it should be treated as a doctrine distinct from (though not 
incompatible with) text~alism.~ 

WO quite separate kinds of constitutional theorists oppose the 
supplemental position. First, there are textualists like Judge Bork, con- 
stitutional conservatives who argue that activist decisions whose norma- 
tive major premises are not firmly grounded in relatively determinate 
text are illegitimate. Second, there are those like Professor Rapaczynski, 
who is joined on this point by many other distinguished constitutional 
theorists; these writers generally accept the liberal activist decisions of 
recent years, but regard them as genuinely derived from the constitution- 
al text itself, when the text is read with an appropriately generous con- 
text. For these theorists, we do not have an unwritten constitution 
because we do not need one; the written constitution we do have gives 
judges all the room for activism that is required.3 It is mainly this latter 
view that I propose to criticize here, though it is a friendly quarrel, and 
mainly about method or rhetoric rather than results in the usual sense. 

Professor Rapaczynski makes a number of practical points against 
my proposal that we should admit (or readmit) talk of an unwritten con- 
stitution into our standard constitutional di~course.~ These points are 

21n my view, Robert Bork'sown writingsshow him tobe a serious textualist; heworks 
hard to link constitutional doctrines to text in a fairly formal or deductive manner. By 
contrast, and unlike, say, Raoul Berger, Bork is an indifferent originalist, not much inter- 
ested in historical investigation into the actual original understanding of constitutional 
provisions. In my own earlier e . y  Do We Haw an UnlurifUn Constitution?, supm note 
1, I blurred together textualism and originalism under the rubric of "interpretivism." 

mese are the theorists I have elsewhere called "rejectionists," because they reject 
the distinction between written and unwritten sources of constitutional law. Grey, The 
Codrution ac Scriptun, mpm note 1, at 2. (A better name would be welcome.) 'Ihe group 
includes, along with Rofesor Rapacynski himself, such otherdistinguished theoristsand 
commentators as Michael Peny, Harry Wellington, David Richards, Owen Fi, and 
Ronald Dworkin; see id at 2 n.2; as well as Laurence %be; see L %be, American 
Constitutional Law 771 (2d ed. 1988). 

dRapacynski, The Nhth Amcndmcnl and the Unwritten Conrtitution: The Problem 
of Codtuti~lInterpn&lion, 64 Chi.-Kent L Rev. 177 (1988) (reprinted as chapter 7 
of this volume). 
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interspersed with considerable valuable theoretical discussion of legal 
interpretation, but in my view the differences between us lie along the 
practical dimension, and indeed are mainly political in character. Philo- 
sophically, Professor Rapaczynski and I share a pragmatist approach to 
the theory of interpretation. In politics, on the other hand, while we are 
both liberals and democrats, there is this difference between us: liberals 
who worry more about the excesses of democracy are likely to prefer 
Professor Rapaczynski's way of looking at judicial review, while demo- 
crats who worry more about the shortfalls of liberalism may prefer mine. 

I. Theoretical Preliminaries 
Before getting to my main points, let me note a few things that 

Professor Rapaczynski and I seem to agree on. First, we both treat the 
question whether the United States has an unwritten constitution as 
itselfa question of constitutional interpretation. But neither of us think it 
is one that can be answered by looking hard at the text-even at the part 
of it that reads "[tlhe enumeration in this Constitution of certain rights 
shall not be held to deny or disparage others retained by the people." The 
ninth amendment sounds like a straightforward affirmation of the 
supplemental position, but it need not be understood that way. It might 
only be a statement of constitutional aspiration, like the preamble; in 
which case the unenumerated rights would be only moral or political 
rights not meant to be judicially enforced. 

A second area of agreement has to do with the bearing of the "origi- 
nal understanding" on the question of the unwritten constitution. For 
more than one good reason, legislative history cannot decide the ques- 
tion any more than can unaided text. First, as is so often the case on inter- 
esting questions, the historical evidence is equivocal whether judges 
were originally meant to give constitutional force to unenumerated 
rights. The question was not a very salient one during the founding 
period; the fist joinder of issue on it was the exchange between Justices 
Chase and Iredell in Calder v. ~ u l l ~  in 1798, at which point both positions 
were certainly legitimate competitors for acceptance6 Second, the 
founding period does not supply the whole original understanding on the 

s3 U.S. (3 Dall.) 386 (1798). 

%uzanna Sherry argues that the original understanding cuts strongly in Chase's 
favor in The Founders' Unwritten Constitution, 54 U. Chi. L Rev. 1127 (1987); 1 interpret 
the same evidence as leaning that way, but less decisively so, in m e  Original Understand- 
ing and the Unwritten Constitution, to crppeur in h r d  a More Perfect Union (N. York 
ed. forthcoming 1988). 
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question of the unwritten constitution; one must take account of the view 
embodied in the Reconstruction amendments, a view whose ambiguities 
are suggested, for example, by the majority and dissenting opinions in the 
Slaughterhouse cases7 and Loan Association v. ~ 0 ~ e k a . s  

In any event, quite apart from history's complexities and ambigui- 
ties, neither Professor Rapaczynski nor I are originalists. We agree that 
even when ascertainable, original understandings have no final authority 
in constitutional law today. Post-enactment practice makes its own con- 
triiution to the present meaning of the Constitution, as does the cultural 
and political situation that forms the current interpretive context. 

I have already mentioned my agreement with Professor Rapaczynski 
on our shared pragmatic approach to constitutional theory, but on the 
matter of the relation between theory and practice I must say a few more 
words. In general, I think that theory must collaborate with practice 
rather than rule over it. In particular, my proposal that we admit to hav- 
ing an unwritten constitution does not descend deductively from any 
philosophical theory I hold about the nature of textual interpretation, in 
law or more generally. On the subject of the general theory of interpreta- 
tion, especially because I agree with almost everything Professor 
Rapaczynski says, I can sketch my own position in a few banal slogans: in- 
terpretation always involves ascertaining the meaning of a focal text (or 
text-ana1ogue)against the background of a context; no text can by itself so 
constrain interpretation as to make reference to context unnecessary; on 
the other hand, context (which generates inferences of communicative 
intent) never establishes meaning by itself, soas to make focus on the text 
itself irrelevant. In short, unless both text and context have some con- 
straining force, the process is not one of interpretation at all. 

Within this loose and boringly uncontroversial framework, I offer 
my distinction between written and unwritten sources of constitutional 
law as nothing more than a working interpretation of "this constitu- 
tion"-of American constitutional practice, that is, in the light of its cen- 
tral texts, and the context provided by their origins, their development, 
and the demands of the present legal, political and intellectual situa- 
t i ~ n . ~  I believe my proposal reasonably connects up and helpfully clari- 
fies our official and popular practices and ideals as they are and have 

9See Van Alstyne, Inteqmting l71k Comti~ution: nte Unhelpful Confributiom of Spe- 
ciol Theories of Judicial Review, 35 U. Fla. L Rev. 209 (1983). 

been, while tending to nudge current practice in the right direction. In a 
certain sense, then, what I have to say is not "theoretical" at all. 

In another sense, though, this is an exercise in what is commonly 
called "constitutional theoryw as that genre has proliferated in recent 
years. What makes this kind of work theoretical is only that it proceeds at 
a higher level of generality than is usual with the doctrinal commentary 
lawyers and judges cite and consult. Such theory should be judged, like 
more down-to-earth commentary, by whether it is useful, as heuristic 
device and political guide, in the teaching of constitutional law and the 
practice of constitutional government. We always have to remember that 
very general remarks about a complex body of practice are more likely to 
be vacuous than profound. 

On the heuristic side, the constitutional theorist can be understood 
as both teacher and debate moderator. The teacher's job is to supply a 
framework of concepts through which a newcomer can usefully survey 
the field of constitutional law. Frameworks absorbed in this way can be 
influential because they tend to remain in place, unconsciously structur- 
ing (and slant&) the way the experienced practitioner conceives and 
categorizes problems that arise within his field. The moderator's job is to 
supply terminology and conceptual structures that perspicuously frame 
embattled subjects for debate. This means, first, identifying those "essen- 
tially contested concepts" around which controversy can most usefully be 
organized; and, second, supplying rival conceptions of those contested 
concepts, conceptions that express persistently conflicting ideals, 
passions and interests in a way that is intelligibly structured and that both 
sides can accept as reasonably fair.1° 

Of course constitutional disputes, unlike debate contests, are not 
just for fun and mental exercise. They can substitute for immediate 
violence only because violence lurks behind them; they are part of a game 
in which clubs sometimes indeed are trumps, as Hobbes said they always 
were." In these circumstances, the metaphor of the moderator presents 
too neutral and technical a picture of the constitutional theorist's role. 

''See Gallie. Essentially Contested Concepts. 56 Roc. Aristotelian Soc'y 167 (1956). 
"The late Robert Cover put the point dramatically by saying that constitutional 

interpretation took place upon "a field of pain and death." as it certainly does in many 
cases, most pointedly those involving the death penalty. Cover, Violence and h e  Word, 
95 Yale LJ. 1601 (1986). Alongside Hobbesian obsewations like these, true as they are 
in limited contexts. I would alwayswant toplace Hume'spoint that the world is ruled more 
by opinion than by force; Hume keeps us clearon the most important link between inter- 
pretation and power. 
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After all, the way a question is stated will affect, sometimes predictably, 
how it is answered, and knowing this the theorist will frame the debate 
not only to clarify matters but also to promote the better values, and 
make more likely the victory of the better side. This is why constitutional 
wmmentary is unavoidably political and "result-oriented" as well as 
heuristic. 

As I read Professor Rapaczynski, he has three main practical objec- 
tions to framing current constitutional debates in terms of the question 
"Do we have an unwritten constitution?" In the first place, he points out 
that judges and lawyers do not talk this way now12 -the implication 
being "if it ain't broke, don't fix it." Second, he argues that any division 
between written and unwritten sources of constitutional law leads to a 
narrow or rigid, even a strictly originalist, approach to textual interpreta- 
tion.13 Finally, talk of an "unwritten constitution" tends to undermine 
the legitimacy of useful forms of judicial activism by portraying them as 
subjective and unguided.14 Behind these objections lies a single theoreti- 
cal point: we can press very far with the importance in interpretation of 
context, the point that social and professional practices and ideals inevit- 
ably color constitutional interpretation even when it tries to stick to the 
text. The further one takes this point, Professor Rapaczynski argues, the 
less use there is for a revisionist (and potentially misleading or scary) 
proclamation that these practices and ideals make up an "unwritten con- 
stitution." 

In what follows, I make the case for my proposal with these sensible 
practical objections in mind. I argue that the distinction between written 
and unwritten sources of constitutional law servesboth as a helpful heu- 
ristic device and as apolitically sound guide to judicial practice. Heuristi- 
cally, it connects current controversies both to a debate about 
constitutional interpretation that has persisted throughout American 
history, and to similar debates about the interpretation of authoritative 
texts in other contexts, both legal and extralegal. Politically, when prop- 
erly understood, recognition of an unwritten constitution also connects 
professional usage more closely to the popular understanding of the con- 
stitution as written law, and thus makes constitutional adjudication more 
subject to critical public scrutiny. If that makesadventurous judicial activ- 

I2Rapacynski, supm note 4. at 191-92. 
131d. at 193. 
I41d. at 190-91. 

ism more problematic, such a result is not an unmixed evil; the positive 
side is the promotion of a republican vision of citizenship and govern- 
ment-and it is here that Professor Rapaczynski and I perhaps have our 
main differences. 

11. Making Connections: Constitutional lkadition 
It remains true that for judges and practitioners today, talk of an 

"unwritten constitution" has an unfamiliar and somewhat jarring sound. 
The British have an unwritten constitution; we have a written one-so 
most people familiar with our practices would say.15 I want to say that we 
have both. I do put my proposal forward as a reform; it is meant to sound a 
bit unfamiliar, and hence draw attention to phenomena that I think 
should be noticed more than they are. 

But it is alsomeant to fit reasonablywell with our familiarpractices, 
and one of its strong points is its roots in American constitutional tradi- 
tion. The tracing of these roots could support a long book, but here must 
be compressed into a short story. 

To begin with, the American Revolution was made by a generation 
of lawyersand pamphleteers who believed in and were used to arguing on 
the basis of a legally supreme and yet unwritten English or British consti- 
tution. This generation accepted a binding body of higher law, conceived 
as an amalgam of the rights of man and the birthrights of Englishmen. 
This conception then appeared in the earliest exercises of judicial review, 
immediately after independence.16 Five years before Marbuy v. 
~ a d i s o n , l ~  Supreme Court Justice Chase issued an opinion in Calder v. 
Bull that claimed the power of judicial review even over legislation that 
was not "expressly restrained by the constitution," and yet violated 
"certain vital principles in our free Republican governments."18 The 
unwritten constitution made up of these principles was likewise invoked 
as an alternate ground of decision by John Marshall in Fletcher v. peck,19 
and it was widely a f f ' i e d  by orthodox judges and commentators, promi- 

I5Many would add that the British Constitution is not enforceable by way of judicial 
review because if is unwritten. 

I6For the early history, see Grey,  on'^ of the Unwritten Conrrirution, 30 Stan. L 
Rev. 843 (1978); see d o ,  Grey, supm note 6, and Sheny, supm note 6. 

"5 U.S. (1 Cranch) 137 (1803). 
183 U.S. (3 Dall.) at 388 (emphasii omitted). 

I9 lO U.S. (6 Cranch) 87, 136 (1810). 



nently including James Kent and Joseph Story, during the early and 
middle years of the nineteenth century.20 

On the other hand, the conception of a supplemental unwritten 
constitution has been, at least since Justice James Iredell's answer to the 
Chase opinion in Calder, subject to criticism by those who thought that 
judges should only enforce positively enacted constitutional limita- 
t ion~.~'  As time passed, these criticisms were heard more frequently, so 
that by the beginning of this century invocation of constitutional princi- 
ples that claimed no anchor in the text had become rare. This history 
gives pause to proponents of a living and partially unwritten constitution. 
Even if we originally had judicially enforceable unenumerated constitu- 
tional rights, might we not have gradually lost them through a process of 
interpretive development driven by the movement toward a more demo- 
cratic ideal of legislation and a more positivistic conception of law? 

But other historical developments make any simple conclusion 
along these lines untenable. As Edward Corwin accurately summarized 
the upshot of the Chase-Iredell debate, while Iredell won the victory in 
form, Chase won in substance.22 Accompanying the decline in direct 
appeal to unwritten sources during the nineteenth century was an 
ever-expanding conception of the range of limitations that took shelter 
within the general clauses of the text. The principles protecting private 
property and vested rights, earlier claimed as intrinsic and unenumer- 
ated, came increasingly to be referred to the federal Constitution's con- 
tract clause, and to state constitutional provisions that a f f i e d  
inalienable rights, prohibited retrospective laws, or required the separa- 
tion of powers.23 

The law of the land and due process clauses of state constitutions 
(always treated as equivalents) also served, ever since the founding peri- 
od, as yet another constitutional general clause. Substantive due process 

%rrett v. Thylor, 13 U.S. (6 Cranch) 43, 50-52 (1815) (Story, I.); Gardner v. 
Newburgh, 2 Johns. 162 (N.Y. 1816) (Kent, J.). 

213 U.S. (3 Dall.) at 398-400. 

"Corwin, nteBasicDocbine o f~mer icm Conrtifutional Lmv, 12 Mich. L Rev. 247. 
251 (1914). 

23See, e.g. ,lh~steesof Dartmouth Collegev. Woodward, 17 U.S. (4 Wheat.)624-50 
(1819)(wntract clause); Lessee ofGoodv. Zercher, 12 Ohio 364,368 (1843)(inalienable 
rights); State v. Fry, 4 Mo. 120 (1835) (rctmpective law); Gainw v. Buford, 31 Ky. (1 
Dana) 481,497-501 (1833) (separation of powers). 

long predates the "Lochner era."24 In fact it was around 1840 that the due 
process provisions gradually began to outstrip the other general clauses 
in popularity as a vehicle for invalidating laws that violated vested rights, 
or "took from A to give to B . " ~ ~  

The adoption of the due process clause of the fourteenth amend- 
ment advanced this development, under the tutelage of lawyers, judges 
and commentators who sought a central role for the federal courts in pro- 
tecting property and the market against the "democratic excesses" of the 
state 1egislatures.~6 The "property" and "liberty" protected by the due 
process clauses supplied the textual basis for constitutionally protected 
unenumerated rights, and there was no further need for any explicit doc- 
trine of an unwritten con~titution.~~ 

For much of the period before 1937, the interpretation of the due 
process clauses as incorporating an unwritten constitution including 
"certain immutable principles of justice which inhere in the very idea of 
free government"28 was not itself controversial. What was controversial 
was the content of that constitution and the degree of deference courts 
should show to legislatures in formulating and implementing it. Even 
Justice Holmes' dissent in Lochner affirmed the common understanding 
of the period; he conceded that a piece of legislation consistent with all of 
the explicit restrictions of the written constitution would still violate due 

*?Yee Lindsay v. Commissioners, 2 S.C.L (1 Bay) 38 (1796); University of North 
Carolina v. Foy, 5 N.C. (1 Mur.) 53 (1805); tittlev. Frost, 3 Mass. 106 (1807). Corwin, 
The Doctrine of Due Process of Lnw Before l e  Civil Wm (pts. 1-2) 24 Harv. L Rev. 366, 
460 (191 I), which remains the best known historical treatment of this question, under- 
states the degree to which what we would call "substantive due processw was common dur- 
ing this period, though lawyers of the time did not typically make our distinction between 
substantive law and procedure. 

m e  decision inThylorv. Porter.4 Hill 140 (N.Y. 1840) became the leading prece- 
dent in the spread of substantive due process. 

26For the most influential commentary, see 'I Cooley, Constitutional Limitations 
351-413 (1st ed. 1868); and see also 'I Sedgwick, Statutory and Constitutional Law 
138-44, note a (2d ed. 1874). Comparison of the cited footnote, written in 1874 by John 
Norton Pomeroy, the editor of the second edition of Sedgwick treatise, with Sedgwick's 
text written in 1857, illustrates haw far the consolidation of the doctrines of the unwritten 
constitution under the due procw clauses had gone forward during the intervening peri- 
od. 

2%e early Supreme Court cases did reject the broad reading of the fourteenth 
amendment due process clause. See The Slaughter-How Cases, 83  U.S. (16 Wall.) 36 
(1872); Davidson v. New Orleans. 96 U.S. 97 (1877). That Justice Miller's opinions were 
based on considerations of federalism, and not on any opposition to the idea of a judicially 
enforced unwritten constitution, is shown by hisopinion for the Court in Loan Association 
v.%peka. 87 U.S. (20Wa11.)655(1874),adiversitycase inwhicha statestatutewasinvali- 
dated for violating "general principlesw 

28Holden v. Hardy, 169 US. 366, 389 (1898). 



process if it offended "fundamental principles as they have been undcr- 
stood by the traditions of our people and our law."29 Frontal assaults dur- 
ing this period on the very idea of a judicially enforceable unwritten 
constitution were rare, and when they occurred, were thought to require 
such drastic action as that proposed by Felix Frankfurter: 'The due pro- 
cess clauses must 

After 1937 many commentators began to assert that the due process 
clauses properly governed only matters of procedure.31 But few followed 
out the implications of this claim, which was qualified by the doctrine that 
the fourteenth amendment due process clause imposed at least some of 
the substantive requirements of the Bill of Rightson the states, while the 
fifth amendment clause similarly transferred to the federal government 
at least some of the restraints imposed on the states under the equal pro- 
tection and contract clauses. Though logically these doctrines certainly 
meant the continuation of "substantive due process," many commenta- 
tors and judges convinced themselves that they merely involved the 
enforcement of "specific" provisions of the Constitution, and hence did 
not entail the kind of judicial inventionconcealed-as-enforcement of 
wholly extra-textual rights that had come to be seen as an anomalous 
departure of the "Lochner era."32 

Even between 1937 and 1965 there was some continued explicit 
defense of judicial development of unenumerated rights, for example, by 
such "old believers" in the traditional conception of due process as 
Justice ~ a r l a n . 3 ~  Further, this period saw the rise of what has sometimes 
been called "substantive equal protection," the openly revisionist invoca- 

29Lochner v. New York, 198 U S .  45, 76 (1905) (Holmes, I., dissenting). For a 
Holmes opinion invalidating a state law as a matter of substantive due process, see 
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,412-16 (1922). 

30Frankfurter, The Red Terrorof Judicial Refom, The New Republic, Oct. 1,1924, 
repinred in E Frankfurter, Felix Frankfurter on the Supreme Court 158,167 (I? Kurland 
ed. 1970). In the same essay, Frankfurter wrote that "it cannot be too often made clear 
that the meaning of phrases like 'due process of law,' and of simple terms like 'liberty' 
and 'property,' is not w e a l d  within theConstitution; their meaning isderived from with- 
out." Id. at 163. 

31See, e.g., Hamilton, The A2tlr ofDue tfocess of Law, k The Constitution Reconsid- 
ered 167 (C. Read ed. 1938). There were precumm for thisvicw; see Corwin, wpm note 
22; Warren, % New "Libe@"Undcr rhe F o u m d  Amcnainent, 39 Haw. L Rw. 431, 
441-42 (1925); Whitnqrv. California, 274 U.S. 357,373 (1927) (Brandeis, I., concur- 
ring). 

32For a good statement of the orthodox post-1937 view of the relwant history, see 
Easterbrook, Substance and Due tfocerr, 1982 Sup. Ct. Rev. 85. 

33Poe v. Ullman, 367 U.S. 497,540-45 (1961) (Harlan, I., diinting). 

tion of changing conceptions of equality in support of doctrines that were 
well removed from the issues of racial discrimination and its near rela- 
t i v e ~ . ~ ~  But it was not until 1965 in Griswold v. ~ o n n e c t i c u t ~ ~  that a 
revived version of the old Chase-Iredell debate came into prominence, 
and only in 1973 with Roe v. the most controversial judicial deci- 
sion of the last generation, was the debate guaranteed to stay in the fore- 
front of attention for many a day to come. 

There was a right of privacy, the Court said in Roe, broad enough to 
protect a woman's decision to terminate her pregnancy, "whether [that 
right] be founded in the Fourteenth Amendment's concept of personal 
liberty and restrictions upon state action, as we feel it is, or, as the District 
Court determined, on the Ninth Amendment's reservation of rights to 
the people!'37 The tone was appropriate to the Court addressing an issue 
of merely terminological import: whether to call privacy a due process 
liberty or an entirely unenumerated right. The constitutional text was 
quite avowedly supplying not the normative content but only the taxo- 
nomical nomenclature. It is a story familiar to constitutional lawyers how 
we came from that point to the Bork hearings, which made "interpretiv- 
ism vs. noninterpretivism" part of the public discourse. 

Though I used to pose the division in those terms myself, I now think 
that "noninterpretivism," besides being stylistically barbarous, is a mis- 
leading term for the view that accepts the legitimacy of judicial enforce- 
ment of an unwritten constitution. It is better to treat all approaches to 
constitutional adjudication as constrained to the interpretation of the 
sources of constitutional law, and then toargue about what those sources 
are and how much relative weight they should have. 

As I would frame the debate now, some interpreters, textualists 
(Judge Bork and his allies for example), treat the constitutional text as 
the sole legitimate source of operative norms of constitutional law. 
Other interpreters, supplementers (my crowd, the good guys), treat the 
text as the overriding source where it speaks clearly, but supplemented by 
an unwritten constitution made up of principles that underlie precedent 

34See, e.g., Skinner v. Oklahoma, 316 U.S. 535,541 (1942) (procreation is "one of 
the basic civil rights of man"); Harper v. Wrginia Bd. of Elections, 383 U.S. 663.669 
(1966) ("[n]otions of what constitutes equal treatment for purposes of the Equal Rotec- 
tion Clause do change"). 

35381 U.S. 479 (1965). 
%410 U S .  113 (1973). 
371d. at 153. 



and practice as seen from the perspective of the present. The text itself 
authorizes resort to these unwritten sources through provisions like the 
ninth amendment and the due process clauses. 

Much more could be said to show the approximate congruence of 
this account with our traditions as well as our present practices and 
understandings, but this must suffice for now. The story reveals two 
themes. On the one hand, for reasons derived from the spread of democ- 
racy and the rise of legal secularism and positivism, judges prefer to rely 
on a written constitution when they invalidate legislation; this explains 
the long-run tendency to bring what were once avowedly unwritten gen- 
eral principles within the shelter of the general clauses of the text, most 
notably the due process clauses. On the other hand, there is the vigorous 
survival of the American tradition that if a law is seriously unjust it must 
somehow be unconstitutional; this explains the expansion of the general 
clauses, as well as the judges' intermittent frankness about the lack of 
guidance those clauses give in establishing the content of the doctrine 
developed under them. 

111. More Connections: Legal Writings 
My proposal would add some further structure to the standard con- 

ceptual framework of debate about constitutional interpretation. I sug- 
gest seeing two kinds of disputes where others see only one, drawing a 
line where others see only a continuum. Everyone recognizes the contin- 
uum: it gives rise to the familiar disputes about how much account should 
be taken of context in interpreting the text, disputes that we put in terms 
of strict against free construction, verbal meaning against framers' 
intent, fixed against changing meaning. But when all is said and done on 
these issues, I think there is a further question: whether at some point 
judges rightly shift their interpretive focus outside the text altogether, as 
in my view they do when they decide cases like Bollingv. Sharpe 380r ~ o e  v. 
Wade. In these cases, the text-even the text freely interpreted-seems 
to me to be no longer supplying the norms that guide decision. It is rather 
authorizing the courts to seek operative norms in extra-textual sources of 
law-perhaps the book of nature ("immutable principles of justice"), 
today more likely the social text ("evolving standards of decency," basic 
traditions, and the like). 

38347 U.S. 497 (1954). This case, which imposes the "anti-discrimination principle" 
of equal protection doctrine upon the federal government under the due process clause 
of the fifth amendment, is a striking example of the quite explicit and virtually uncontre 
venial invocation of an "unwritten constitution." 

Before coming to the political case for this view, I want to point out 
some of its additional heuristic advantages; these go beyond the historical 
connections it draws between current debates and the tradition of consti- 
tutional dispute going back to the Chase-Iredell exchange in Calder. The 
written-unwritten distinction also connects constitutional interpretation 
to other kinds of interpretation of authoritative texts,both in the law and 
beyond. When we apply this distinction to our constitutional disputes, we 
can see a pervasive structural feature that they share with other such con- 
troversies. This can give us a fresh perspective and some new argumenta- 
tive resources. The textualist-supplementer division appears, for 
example, in the discourse of scriptural interpretation. "Religions of the 
book" seem invariably to give rise to an opposition between textualists, 
who regard the sacred writings as the exclusive source of divine revela- 
tion, and supplementers, who treat unwritten traditions as an additional 
source. In Christian history, this phenomenon appears in the conflict 
between the Protestant doctrine of sola scriptura, "scripture alone," and 
the Catholic scriptura et traditio, "scripture plus tradition." Similar oppo- 
sitions have arisen in connection with the Jewish and Islamic sacred writ- 
ings. The tradition of constitution-worship makes Americans in a sense a 
"people of the book," like Christians, Jews and Moslems, and we gain a 
revealing perspective when we look at our constitutional debates against 
the framework provided by the long tradition of controversy over sources 
of revelation in scriptural interpretation. The point is not to apply the 
scriptural framework mechanically to constitutional disputes; rather we 
can learn practical lessons from both the similarities and the differences 
between scripture and constitution. Priests, prophets and believers are 
structurally parallel to but-given a secular conception of law and poli- 
tics-importantly different from judges, politicians and citizens.39 

The comparison of constitutional interpretation to scriptural 
exegesis illuminates certain important aspects of our practices, but it 
does so by stressing the aspects of the constitutional enterprise that set it 
at some remove from lawyers' ordinary activity with legal documents. 
And yet a crucial argument for judicial review is the Constitution's claim 
to be a formal legal instrument, a writing of the kind lawyers and judges 
construe in the regular course of their work.40 W e ,  the Constitution is 
supposed to be our national sacred Book, the scripture of our civil reli- 

391 develop the analogy noted here in Grey, The Constitution usScriphcn,mpro note 
1. 

40See Marburyv. Madison, 5 U.S. (1 Cranch) 137, 176-78 (1803). 



gion; but at the same time it is a legal document like others. And it is the 
Constitution's status as a legal writing that is often said to make it subject 
to authoritative construction by judges, government officials whose pri- 
mary training and experience is not in statesmanship, prophecy or politi- 
cal philosophy, but in the application of legal language to the resolution 
of disputes. 

When we look at the conceptual framework used for ordinary legal 
interpretation, we find that the contrast between textualist and supple- 
mental approaches is as pervasive as in the scriptural realm. For example, 
the so-called "parol evidence rule" generates opposing approaches, 
textualist and supplemental, that are structurally identical to those found 
in constitutional theory. 

Stated in its most general terms, the parol evidence rule governs 
when and how a legal transaction expressed in writing may be supplem- 
ented by terms drawn from outside the document. ljpically it applies to 
private law instruments such as wills, leases, deeds, and written contracts 
and trusts.41 Regarded as an evidentiary doctrine bearing on interpreta- 
tion, the rule purports to exclude extrinsic evidence (particularly "parol" 
or oral evidence) of context that, if Qlieved, would contradict or vary the 
terms of a transaction embodied in a written instrument. So read, the rule 
favors interpretation of writings strictly, for their plain meaning. 

But modern commentators almost uniformly reject reading the 
parol evidence doctrine as an exclusionary rule governing the evidence to 
be used in interpreting awriting. They treat it rather as involving the sub- 
stantive question whethera document embodying alegal transaction may 
properly be supplemented by unwritten terms. On this view, the doctrine 
does not directly speak to questions of evidence or interpretation at all. It 
comes into play only when the writing has been properly interpreted by 
the use of all relevant and otherwise proper evidence, "parol" or written. 
At that point, the rule protects the transaction as embodied in the (prop- 
erly interpreted) writing against being "varied or contradicted" by extra- 
neous or inconsistent terms. This may indeed involve the exclusion of 
parol evidence-for example, testimony proffered to show agreement on 
an oral term inconsistent with the provisions of an integrated written 
contract. However, the evidence is excluded not under any special exclu- 

41As my discussion aims to show, the general conaptual framework developed to 
deal with these subjects can in principle be extended to issues involving "public law writ- 
ings," issues such as whether there may be common law crimes, a common law of anti- 
trust-or constitutional rights beyond those enumerated in the written constitution. 

sionary rule, but rather as helevant in light of the already established 
exclusivity of the integrated writing.42 

We see the substantive operation of the (misnamed) "parol evi- 
dence rule" in modern contract law, which freely admits contextual evi- 
dence of negotiations, prior dealings and the like, as an aid to 
interpretation. Only when a writing has been interpreted to include an 
agreement to make itself the exclusive expression of the entire contract, 
does the rule exclude evidence introduced to establish independent 
unwritten terms.43 

When we turn to parol evidence doctrine as applied to wills, we see 
quite a different picture. Whereas unwritten contracts and contractual 
terms are generally accepted, an undisputed governing axiom of the law 
of succession is the textualist requirement that every valid term of a will 
must be in writing.44 There is a fundamental similarity, though. With 
wills as with contracts, a distinction is recognized between the two ques- 
tionsI have been insisting on keeping separate: first, are unwritten terms 
allowed? and second, how freely are written terms to be interpreted? 
From the undisputed requirement that every term of a will must be in 
writing, it does not follow that the writing must be construed without ref- 
erence to (often unwritten) context. Textualism does not practically or 
logically require a "plain meaning" rule governing interpretation, any 
more than it requires an "originalist" approach that focuses on authorial 
intention. The traditional approach to the interpretation of wills is quite 
literalist, proclaiming that the interpreter is not to go outside the four 
corners of the will unlessan ambiguity appears on the face of the writing. 
But more modem approaches receive evidence of context to challenge 
apparent "plain meaning" as well as to resolve ambiguity. On the other 

42A good summary version of the contemporary views on the problem of interpreta- 
tion and the parol evidence rule, with citation to the main authorities, is 1. Calamari & 
J. Perillo, Contracts 132-83 (1970). 

43A written contract may be also be a 'partial integration." which excludes inconsis- 
tent but not additional tenns. (Supplementen treat the Constitution asa "partial integra- 
tion" in this sense.) 

44A very narrow exception is recognized in some jurisdictions for "nuncupative 
wills," oral testamentary declarations by dying persons. See @ I W M ~ ~ ' I :  Atkinson, Hand- 
book of the Law of Wtlls 363-67 (1953). In contract law, the Statute of Frauds requires 
a writing as a precondition to the validity of certain kinds of contracts, but the writing 
need only be a memorandum of the contract, not its complete expression, so that once 
the evidentiary requirement of the writing has been met, courtswill recognizeadditional 
or inconsistent tenns on the basis of the oral agreement of the parties J. Calamari & 
J. Perillo, mpm note 42, at 480-81. 



hand, the requirement that every term of the will must be in writing con- 
tinues to be universally recognized and quite strictly enforced.45 

While the question whether unwritten terms should be allowed and 
the question how to interpret the written ones are distinct, they are not 
completely unrelated. The point behind the prohibition of unwritten 
wills would be undermined if certain very free notionsof textual interpre- 
tation were allowed to prevail. The textualist prohibition of unwritten 
wills (or constitutions) needs to be reinforced by a requirement that the 
written terms must give some definite guidance. 

Imagine awill whose words by themselves give no such guidance, for 
example, by providing only "Do what is right with my property." There 
might be extensive evidence about the testator's values and preferences, 
particularly concerning his property and the potential objects of his 
bounty, which would support a finding of what the testator would have 
wanted done. Ifa court were allowed to interpret the will in the light ofall 
this evidence, characterized as interpretive "context" to the words, this 
would not be very different in substance from giving judicial effect to the 
inferred wishes of a decedent who had never executed a written will at all. 
Who doesn't want "what is right" done with his or her property at death? 
(What nation doesn't want its laws to be consistent with justice, fairness, 
the right?) In fact, any court would treat the will as void for indefinite- 
ness, and the estate would pass by intestate succession-much as certain 
indefinite constitutional provisions, including the guarantee of republi- 
can government, are treated as nonjusticiable in constitutional law 
because they do not supply "judicially manageable standa~ds."~~ 

The point is not that the process of ascertaining a testator's inten- 
tions from biographical evidence cannot be considered interpretation. A 
life or course of action has or can have meaning, and so it is a text-ana- 
logue, something interpretable. But inqujr into that meaning is not 
interpretation of a texf in a sense that responds to the reasons the law 
requires certain arrangements to be reduced to writing. When we con- 
sider what these reasons might be, we can move toward a rough practical 

45011 this point as on othen. I have found illuminating the discussion in Langbein 
& Waggoner, Reformnfion of Wills on the Ground of Mistake, 130 U .  Pa. L Rw. 521 
(1982). Langbein and Waggoner argue that this aspect of the law of wills should be 
changed, so that as long as there is some written will, courts should be empowered to 
"reform" them, adding terms meant to be included but omitted by mistake. Id. at 566-77. 

46An important difference, which suggests that our constitutional law is not really 
textualist in character, is that judicial enforcement of verbally vague provisions such as 
the equal protection clause is uncontrwersial at least with respect to applications that 
contextual evidence shows their framers would have appmved. 

sense of the limits that bound the process of genuinelyt&ual interpreta- 
tion in law. 

The strict textualism of the law of wills is based on a strong prefer- 
ence for what might be called errors of formality over errors of informal- 
ity. An error of formality occurs when someone wants to dispose of her 
estate in some substantively unobjectionable way, but this desire is not 
realized because she failed to reduce her wishes to a testamentary writ- 
ing. An error of informality would occur, if oral wills were allowed, in 
thosecases in which a genuine testamentary intention was wrongly deter- 
mined to exist, by virtue of fraud or mistake, on the basis of informal evi- 
dence; or in which effect was given to an ill-considered intention that 
would have been changed had it been subjected to the "sober second 
thought" induced by the solemnity of writing. 

Presumably the reason we do not allow informal wills is that, with 
respect to transmission at death, we picture errors of informality as likely 
to be frequent and costly, and errors of formality as rare and of tolerable 
cost. It is easy for someone to make an informal statement of testa- 
mentary intention without taking it seriously, one that she would regret if 
she had to think it over. Further, a potential beneficiary can easily man- 
ufacture such a statement; there is often a lot at stake, and the alleged 
declarant is not around to refute the testimony. On the other side, in the 
absence of a will, the law provides an alternative regime of intestate suc- 
cession, an off-the-rack will substitute based on legal stereotypes of the 
social relations that most often shape testamentary plans. Where some 
claimed intended disposition is frustrated in favor of the intestate regime 
by the writing requirement, the losing beneficiary is likely to fall in the 
categories where suspicions of frivolity, spite and undue influence arise, 
while the winners will be "natural (i.e. customary) objects of bounty," sur- 
viving children and spouses. Any person whose considered intentions 
really do depart from the standard regime can easily formalize them; 
indeed most people with significant property would make a will whether 
or not the law required it. For reasons like these, the law requires wills to 
be in writing47 

The contract regime is quite different. By contrast to the textualist 
law of wills, its basic framework is supplemental; it stresses the legally 

471 have drawn on the excellent discussion of the policies behind the formality of 
the law of wills in Langbein, Substuntid Compliunce with the Wills Act, 88 Ham. L Rev. 
489, 490-503 (1975). Langbein argues for relaxing the degree of formality required, 
believing that the policy of effectuating the testator's actual intent should be given greater 
weight. 



binding quality of the "unwritten contract," the agreement rather than 
the writing. Thus a leading commentator descn i s  as one of the "unas- 
sailable rudiments" of contract doctrine the principle that a contractual 
writing is "not the contract but merely . . . evidence thereof."48 Some 
textualist elements, for example, the requirement of a written memoran- 
dum for certain contracts under the Statute of Frauds, survive in the face 
of this overall supplemental thrust. But the very fact that the law recog- 
nizes unwritten contracts puts these textualist elements under strain. 
Conceptually, at the root of every "written contract" is an (unwritten) 
agreement of the parties about what effect to give any writing; the more 
seriously this point is taken, the more difficult it becomes to enforce for- 
malities in the face of demonstrated agreement, or to give exclusive force 
to the document in the process of determining the legally effective terms 
of the contract. 

The main practical dispute about documentary exclusivity within 
contract law arises over the issue of how readily courts should infer from 
the existence of a "writtencontract" the legal conclusion that it excludes 
additional unwritten terms. Judges and commentators of the classical 
"Williston school" treat a contractual writing that looks complete on its 
face as creating a strong presumption that the writing is a complete inte- 
gration, embodying the whole agreement. In the absence of specific evi- 
dence negating integrative intent, they then will exclude testimony 
tending to establish additional or inconsistent terms. By contrast, those 
of the modem "Corbin school" treat the question whether an apparent 
written contract is a complete integration as a question of fact about the 
intent of the parties, to be determined case by case. This approach would 
admit all evidence relevant to that question, which may include oral evi- 
dence of agreement on additional or inconsistent terms insofar as such 
evidence tends to negate integrative intent. Corbinians will also some- 
times admit parol evidence of additional or inconsistent terms in the face 
of a "merger clause," which explicitly provides that the writing shall 
express the whole contract; in such cases, there still remains the issue 

"Murray, The Plud Endence Process and Standardized Agreements under the 
Restatemenr (Second) of Contra&, 123 U. Pa. L Rev. 1342 (1975). If the writing departs 
from the intent of the parties, it is the intent that controls, and courts will grant the equita- 
ble remedy of "reforming" (that is, rewriting) the text of a written contract shown to mis- 
state the terms of the underlying agreement, as a result, for instance, of a typing error. 
See Corbin on Contracts 568-69 (one volume ed. 1952). 

whether the party who did not draft the writing knew of the clause and 
actually assented to it.49 

From this brief summary, we can assign a textualist tendency to 
Willistonians, and supplemental leanings to Corbinians. The difference 
between them is over the same kind of issue involved in the debate over 
the unwritten constitution: How readily should one infer that a written 
document is the exclusive expression of the terms of a legal transaction or 
agreement? Here again, as with the law of wills, there is broad agreement 
that the question whether there are unwritten terms (the parol evidence 
problem) is separate from the question how to discern the meaning of the 
writing (the problem of interpretation). And yet here again, the two kinds 
of question intersect. The law of contracts treats the exclusivity of the 
writing as a matter subject to agreement by the parties. But any such 
agreement can only be established by external manifestations that 
require interpretation, and here traditional divisions between strict (rela- 
tively acontextual) and free (relatively contextual) approaches produce 
predictable disagreements. More often than not, free interpreters are 
likely to be Co@inians on the parol evidence question, while strict con- 
structionists will typically be Wilistonians. 

The centrality of the unwritten agreement in contract law is based 
upon the notion that a contract is not typically an isolated transaction 
between strangers who share only what they make explicit. Rather most 
contracts are embedded in a web of social relations and shared tacit 
understandings; the contract takes its main content from these underly- 
ing relations as they are modified or sharpened for a particular transac- 
tion by negotiation and explicit agreement. This is the Corbinian view, 
and it bears clear analogy to the organic and social view of constitutional 
government held by those of us who subscribe to the slogan of the living 
constitution. The Willistonian approach, with its greater willingness to 
let the plain terms of a contractual writing override evidence that it does 
not express the actual understanding of the parties, places more stress on 
the separateness and mutual distrust of contracting persons, and hence 
emphasizes the explicit and the transactional as  against the tacit and the 
relational aspects of contract. It bears natural kinship to the more 
Hobbesian views of the social order typically heldby constitutional textu- 
alists.S0 

49See the summary of the Williston-Corbin debate, with citations, in J. Calamari & 
J. Perillo, supm note 42, at 79-85. 

S%e connection between Hobbeaiin political theory and a textualist approach to 
constitutional law is clearly brought out by Mlter Berm in JudicialRcvirwandrhe Rights 
and Laws of Nature, 1982 Sup. Ct. Rev. 49. 



While the Willistonian approach to contract doctrine contrasts with 
the supplemental informality of the Corbiiian approach, it falls short of 
the full textualist formality of the law of wills. An important difference 
between the testamentary and contractual situation is that the will modi- 
fies an underlying default regime of intestate succession, a regime that 
already approximates widely shared views of how property should be dis- 
tributed at death. The regime of wills is then conceived as an additional 
allowance for individual variation from the social construction. As such, 
it is readily conceived as "a privilege not a right," legitimately to be given 
effect only when the testator turns the prescriied square comers. Bycon- 
trast, the default regime upon a finding of no contract is not a socially 
designed scheme of allocation, but rather a reign of chance that lets 
losses lie where they fall. 

The relation between the intestate regime and the terms of a will 
bears some analogy to the relation between the body of ordinary (statute 
and common) law on the one hand and the constitution on the other. 
Constitutional textualists always stress the strong presumptive legitima- 
cy of "ordinary law," which is conceived as made through, or readily alter- 
able by, republican processes, and with "counter-majoritarian" 
constitutional restrictionsbearinga heavy burden ofjustification. Bycon- 
trast, supplementers resist the equation of democracy with "ordinary" 
law-making; we tend to think that while majoritarian legislative institu- 
tions are fundamental to democracy, they also create anti-democratic 
tendencies that courts are equipped to counter. 

The analogies between private law and constitutional interpreta- 
tion could be developed further,51 and much more could be said about 
the (very great)dissimiim'ties that have to be taken into account between 
wills and contracts on the one hand and written constitutions on the 
other.S2 For now I will leave the topic, having made a point that I would 
summarize thus: In law, a written constitution might be treated either on 
the analogy of a will ora contractual writing, as in political theory a con- 

slFor example, consider the implications of the three-way comparison that might 
be made among (a) "living" or nonorighalist approaches to constitutional interpretation, 
@) the modification of charitable tnuts under the judicial doctrine of cypres, and (c) the 
doctrines governing modification of written contracts by the parties' subsequent course 
of dealing. 

difference is that most contracts and wills are conceived as affecting only a 
few readily identifiable individuals or businesses, whereas the Constitut~on affects the 
whole society; another is that private law instruments like contracts and wills are 
conceived as having their legal force determined by a controlling body of law, while the 
Constitution is conceived a9 itxlf the primary source of fundamental law. 

stitution can be seen either as the expressed Will of the Sovereign People 
oras the embodiment of the Social Contract; further, within the contrac- 
tual frame of reference, competing "relational" and "transactional" con- 
ceptions of contract to some degree mirror the larger differences 
between will and contract. 

The analogy of the will portrays the written constitution, the instru- 
ment submitted for ratification, as the sole limitation on the default 
regime of ordinary law. It further presses forward a strong requirement 
that only the document's more definite terms are to be judicially 
enforced, supplying the requisite "judicially . . . manageable standards" 
for decision.53 By contrast, the analogy of the contract stresses that the 
Constitution's status as judicially enforceable higher law persists only by 
virtue of a continuing and necessarily unwritten social agreement to give 
it that authority. If the judges supply socrucial a term as this by interpre- 
tation of the social text, it is hard to condemn them as usurpers when they 
read the Constitution's warning not to "deny or disparage other rights 
retained by the people" as addressed to them. The ninth amendment 
tells us that the Constitution is not acomplete integration; not only does 
it contain no merger clause, but it explicitly disavows its own exclusivity. 

IV. Staying Connected: Ordinary Interpretation 
Now finally let me turn to the political matters at the center of the 

debate over the unwritten constitution. The heuristic issue is how best to 
argue about the legitimacy of decisions like Roe x Wade and Bolling x 
Sham, decisions that do not follow from the text in any obvious or 
straightforward way. The related political issue is how easy we should 
make it for courts to justify decisions like these. We can assume that, 
other things being equal, the easier they are to justify the more of them 
we will have. 

The question is not whether judges'basic values and ideas of justice 
should play any part in constitutional adjudication. Sensible supplement- 
ers and textualists should agree that judicial values can and inevitably do 
enter in, at least as part of the context of decision, part of the lens through 
which, or the background against which, aconstitutional interpreter scru- 
tinizes the text. How explicit the acceptance of such contextual factors 
should be is what is at stake in the debates between strict and free con- 
struction, debates that can take place between textualists. 

53Baker v. Cam, 369 U.S. 186,217 (1962). 
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The further question of the unwritten constitution arises when, as it 
seems to me happens in many cases, these extra-textual considerations 
stop being matters of context and become the focal object of interpretive 
scrutiny, the figure rather than the ground. This most obviously happens 
when the Court treats the words of the Constitution as essentially irrele- 
vant to its decision, as, for example, in Roe and Bolling. 

Many constitutional theorists, Professor Rapaczynski among them, 
think that there is no good reason to go beyond the familiar questions of 
strict versus loose construction to deal with the issue whether we have an 
unwritten constitution. In their view, the Court makes a mistake when- 
ever it signals that the text gives no real normative guidance toward the 
decision reached. Their point is that the range of possibilities within the 
notion of textual interpretation is broad enough to cover any defensible 
exercise of judicial review. They see decisions like Roe and Bolling as 
properly derived from the text of certain broad clauses, those guarantee- 
ing liberty and due process-not, of course, just through the words' plain 
meaning, or the concrete intentions of their authors, but when they are 
read with an appropriately broad sense of context.54 

My main objection to this view is a simple minded one. The public 
idea of adjudication according to written law derives from the common 
experience of giving and following instructions in the form of shopping 
lists, notes for babysitters, memos from the boss, and the like. Instruc- 
tions or agreements are typically fixed in writing to communicate definite 
content. This conception of "getting it in writing" underlies the special 
connection between the written character of American constitutions and 
their judicial enforceability; James Iredell long ago justified judicial 
review on the ground that a constitution is "not . . . a mere imaginary 
thing, about which ten thousand different opinions may be formed, but a 
written document to which all may have recourse."55 Activist judicial 
review that proceeds without taking account of the popular view of the 
importance of writings lacks the consent of the governed. 

This does not mean that textual interpretation must be narrow, 
crabbed, and wooden, some grim mixture of originalism and literalism, if 
it is to avoid deceiving the public. Even though the hermeneutics of 
everyday life begins with plain linguistic meaning on the one hand and 
speaker's or author's intent on the other, there is still room for a work- 
able public understanding of the role of context in textual interpretation. 

S4See s u p  note 3. 

552 G. McRee, The Life and Correspondence of James Iredell 169 (1857). 

In most contexts, a writer or speaker(henceforth "utterer9')is assumed to 
"mean what he says." This is a defeasible presumption; everyone also 
understands that additional context may reveal an actual meaning that 
differs from the initially evident sense of an expression. Failure to look to 
the elements, verbal and non-verbal, surrounding the focal utterance is 
what gives rise to the familiar complaint against isolated utterances being 
"taken out of context."The f i s t  role of context in interpretation is thus to 
correct or amplify plain meaning by reference to an utterer's intention. 

Originalists hold that the context of utterance, by which we estab- 
lish the original understanding, is the only context that should count in 
the process of constitutional interpretation. In my view this position 
becomes defensible only when it is qualified in such a way as to take away 
the constraining force that originalists mean it to  have. The point is that 
part of the original understanding of some writings, those meant to be 
canonical texts, isa set of indefinite expectations about the future process 
of interpretation itself. The great advance made possible by the invention 
of writing was that verbal formulations could be consulted and used in a 
context remote from their original utterance. In a limited sense, this hap- 
pens whenever a babysitter reads a parent's note or  a shopper reads a 
spouse's list. But the kind of interpretation involved in limited situations 
like these can be reasonably well understood in terms of verbal meaning 
and utterer intent alone. It is only when a culture develops canonical 
texts, writings that are read, interpreted and applied across a wide range 
of spatial and temporal contexts, that additional factors enter the inter- 
pretive process in a really conspicuous way. 

The immodest poet writes "Not marble, nor the gilded monuments / 
Of princes, shall outlive thispowerful rhyme."56 Similarly, the politicians 
who frame a constitution intend it "to endure for ages to come, and, con- 
sequently, to be adapted to the various crises of human affairs." Writers 
projecting words into an indefinite future in this way foresee and expect 
that they will be read, and reasonably read, in ways that fit neither the 
words' plain meaning at the moment of utterance, nor the writers' own 
immediate concrete  intention^.^^ 

We might fold projective expectations such as these into the idea of 
authorial intention. But once this is done, originalism no longer strongly 
constrains future interpreters. For purposes of clarity, I think it is better 
to confine the concept of "context of utterance" to the factors consulted 

56W Shakespeare, Sonnet No. 55. 

57McCulloch v. Maryland, 17 U.S. (4 Wheat.) 415,427 (1819). 



by strict originalists, and treat the factors affecting textual meaning that 
come to bear after the moment of original utterance as collectively con- 
stituting the "context of application." The distinction between utterance 
and application stresses the point that textual interpretation is a joint 
activity, to which author, reader and text all contribute. (This of course is 
true, though less conspicuously so, with interpretation of more ordinary 
writings, and indeed with conversations.) 

What are the factors that make up a text's context of application? In 
the first place, words change even their "plain meaning" over time with 
changes in patterns of general usage. But as a practical matter this factor 
is more often a source of correctable interpretive mistakes than of genu- 
ine changes in the meaning of texts. Much more important are changing 
political situations and audience expectations for texts intended to be 
used to govern, such as laws, and to enlighten or entertain, such as liter- 
ary and theatrical works; the readings that best serve these purposes will 
themselves change with these circumstances, as any author must expect. 
Finally, a legal or literary text that achieves significance gathers a history 
of application and interpretation which inevitably affects its meaning for 
later interpreters. It was James Madison who said, speaking of the Con- 
stitution, that "all new lawsn are "more or less obscure until their mean- 
ing be liquidated and ascertained by a series of particular discussions and 
adj~dications."~~ 

These points resonate with the experience of those who, like actors, 
preachers and lawyers, work regularly with much-interpreted and long- 
lived writings. But most people deal mainly with writings that are not 
canonical texts, but rather are like the note for the babysitter, the shop- 
ping list, or the boss' memo. In interpreting everyday writings like these, 
the elements constituting the context of application play relatively little 
role. This fact helps to explain the perennial popular appeal of simple 
originalist doctrines of legal interpretation-the populace to which these 
doctrines appeal makes the natural though false assumption that lawsare 
not canonical texts, but ordinary written communications. (This imposes 
some responsibility on legal writers who know better; they should not 
exploit the misunderstanding of the process of textual interpretation that 
arises, inevitably, out of everyday experience.) 

But the more complex idea of interpretation as a collaboration 
between author and reader, involving context of application as well as 

5-e Federalist No. 37, at 229 (J. Madison) (New American Library ed. 1961). 

plain meaning and context of utterance, is by no means completely 
remote from ordinary life. Everyone, not just the lawyer or the literary 
scholar, recognizes that an interpretation has something about it of the 
subjective, something contributed by the interpreter, not simply read off 
from the page or inferred from evidence of the author's state of mind. 
"That's your interpretation," we say; or"1 want facts, not interpretation." 
Locutions like these reveal our working sense of interpretation as an 
activity mediating between invention and discovery. 

So I believe that even interpretation in the narrow sense, the treat- 
ment of the written constitution as a legal rule-book, can take into 
account context beyond the original understanding, including the past 
interpretation of the text and the present and imagined future exigencies 
conditioning its use. One can be a textualist without being an originalist. 
Nevertheless, for interpretation, to begenuinely textual in nature, prima- 
ry focus must remain on the words; extrinsic factors must remain contex- 
tual. When the interpretive focus shifts from the text to the practice 
generated by it, as in my view it clearly does in substantive due process 
cases, and no doubt with other constitutional provisions under which an 
essentially autonomous body of case law has developed, lawyers and com- 
mentators should not try to convince the public that judges are getting 
the basic normative content of their decisions from the text. Supplement- 
ing the written constitution is something more than reading it in context. 

We should portray the process of decision in these cases as the con- 
tinued judicial development of an unwritten, common law constitution. 
This links constitutional adjudication to the past in a way that offers legit- 
imate comfort rather than false nostalgia, for ours is indeed a common 
law legal and constitutional tradition. This way of portraying the constitu- 
tional case law connects the professional practice of judges and commen- 
tators more closely to the common understanding. At least it can connect 
to the understanding of the kind of citizenry-open, informed, con- 
cerned, willing to listen-that tradition insists is necessary for republican 
government. 

When we connect governmental processes to common understand- 
ingsin this way, we take a step in the direction of making government less 
opaque, and hence toward pulling elites and masses together into a genu- 
ine publ i~ .~~The  concept of the unwrittenconstitution can supply a mod- 

591 have been influenced in my formulation here by J. Dewey, The Public and its 
Problems (1927), especially chapter five. "Search for the Great Community." and by the 
discussion of the requirement of "publicity" in J. Rawls, A Theory of Justice 175-83 
(1971). 



est nudge toward achieving or restoring this connection; this is a virtue 
additional to the pedagogic connections it makes when it links both the 
constitutional present to the past, and constitutional interpretive dis- 
putes to the more general hermeneutics of authoritative texts. 

Against the heuristic and long-run political advantages of framing 
debate in terms of an unwritten constitution, we must consider certain 
short-run political disadvantages suggested by Professor Rapaczynski. 
Perhaps talk of an unwritten constitution too much burdens the efforts of 
judges to continue the good judicial work of the last two generations, 
work that has on the whole improved the quality of American public life. 
No doubt there is some such burdening. For example, the theme of the 
unwritten constitution connectsLochner x New York, the most famously 
unpopular case involving unenumerated rights, both to Roe v. Wade and 
to hopes for overruling Bowm v. ~ a r d w i c k ; ~ ~  this connection cannot in 
the short run contribute to Roe's survival or Hardwick's demise. If consti- 
tutional theory must be result-oriented, in the sense that part of its justi- 
fication is its contribution to good government, then why should someone 
who thinks Roe a good and Hardwck a bad decision, promote a theory 
that aids opponents to drape unhappy Lochnerian connotations over 
desired results? 

Let me conclude by offering threeanswers to that question, answers 
flowing out of the pragmatic conception of constitutional theory that I 
articulated at the beginning. The first deals with the "result+3riented" 
difficulty just posed in itsown short-run terms. Pragmatism gets what bad 
name it has for overvaluing considerations of expediency and short run 
advantage. Real pragmatists try to give the short run its due, but no more; 
we know that in the long run we all are dead, but also that our descen- 
dants will then be alive, and our interest in them is a genuinely practical 
one. So let me first give the political short run its due, retiring into the 
caucus room to address myself to my fellow supporters of "liberal judicial 
activism," post-1937 variety. 

I accept that talk of an unwritten constitution does make judicial 
activism somewhat harder to justify to a doubting public that is subject to 
literalist and originalist appeals; people would object less to our favorite 
activist decisions if we could convince them that those decisions emerged 
from a straightforward reading of the constitutional text. My question is 
how confident we can be that judicial activism over the next generation 
will have the same political direction it has over the last two: the interpre- 

@478 U.S. 186 (1986). 

tation of the Constitution in the light of ademocratic, egalitarian,citizen- 
shipbroadening conception of liberalism. There is now available a 
contrasting vision of constitutionalism, promotingan alternative brand of 
activism, which treats democratic politics as a Prisoner's Dilemma, and 
proposes to cure its defects by prohibiting wasteful redistributive "rent- 
seeking" legislation in the name of rights of property and contract.61 A 
few more right-wing victories in important elections and we will have a 
judiciary ready for the vigorous pursuit of that vision. 

Post-New Deal liberals can argue against this right-wing constitu- 
tional vision on the ground that it gives a bad version of our unwritten con- 
stitution, one grossly inconsistent with our present best aspirations for 
the American future. Or we can confime ourselves to an interpretive 
debate within the termsof thewitten constitution, a constitution that was 
written by men who did regard private property rights as sacred, and 
redistributive democratic excesses as a primary threat to republican 
forms of government. Of course we are not bound to any narrowly origi- 
nalist approach to interpretation in debate about the text, but any 
approach that confines itself to the text as the exclusive source of consti- 
tutional rights is handicapped in debating against libertarian activist con- 
stitutionalism. 

Now let me pass to a second "result+riented" defense of the 
unwritten constitution; this is one that I can make outside the liberal 
caucus room. The job of the constitutional theorist is not just to promote 
a cause in the short run, but to try to frame debate in such a way that all 
can take part on reasonably fair terms. The theorist's or commentator's 
objectivity, by contrast to the position of an advocate, consists in a willing- 
ness to temper the pursuit of immediate results by concern for the health 
of the continuing debate, not in some impossible aperspectivity or point- 
of-view-lessness. This commitment is itself "result-oriented," in the 
sense that it takes the flourishing of the process of debate itself as a "good 
result." 

Thinking in these terms, I believe that the proposal to debate the 
current constitutional agenda in terms of whether there should be an 
unwritten constitution, and if so what its content should be, offers a fair 
deal to constitutional conservatives. It invites them to move away from 
the sterile and demagogic formulations of strict originalism, formula- 

6'R. Epstein, %kings (1985) states the program in legal terms; J. Buchanan, The 
Limits of Liberty (1975), and G. Brennan & J. Buchanan, The Reason of Rules (1985). 
state the underlying political theory. 



tions we may hope will go back on the shelf after their failure with the 
public in the Bork confirmation debate. In return, it gives them a reason- 
able chance to get their realarguments to the publicaudience for consti- 
tutional controversy. Those on the right who favor judicial restraint can 
identrfy themselvesas textualists, andattack the legitimacyof the unwrit- 
ten constitution; they have a lot on their side, including the bogey of 
Lochnet and the public's natural and healthy suspicions of lawyers' fancy 
tricks. (Liberals who fear that they cannot win this argument should 
remember the Bork nomination debate itself, and the politically effective 
use opponents made of the ninth amendment in the debates over 
privacy.) 

Those others on the right who favor an activist libertarian constitu- 
tion can join the liberal establishment for the part of the debate that 
engages the conservative textualist proponents of restraint. They must 
then turn to argue with the liberals over the relative attractiveness of the 
libertarian and the democratic-egalitarian visions of the American 
future, which is where the real conflict lies between them. Tradition has 
its important place in constitutional debate, but ultimately it is upon 
hopes and fears about the future that any serious choice between consti- 
tutional visions must turn. 

My third and last pragmatic defense of the unwritten constitution 
accepts the partial handicap it places on liberal judicial activism as appro- 
priate, not just because liberal oxen can be gored by right-wing activist 
judges, or because we need a reasonable framework within which to 
debate our disagreements with our opponents, but in the name of repub- 
lican ideals. In my own picture of the ideal republic, very little of the basic 
public business would be in the hands of elderly men in black robes who 
work in marble palaces and hand down decrees from high benches. Much 
more of that business would be conducted by ordinary citizens discussing 
and arguing with each other, relying on experts and specialists only where 
expertise is genuine and specialization necessary. Basic decisions about 
public morality and justice would not be a specialized or expert matter. 

Movement toward this ideal depends on the infusion of a greater 
degree of public spirit into ordinary politics. Libertarian or "public 
choice" constitutionalism is founded on the theory that government must 
be designed as if no one ever acted from public spirit. Idoubt that republi- 
can government can work at all without some element of disinterested 
cooperation, and as a pragmatist I would like to hedge my bets on how far 
this can be achieved, and what is likely to promote it further. 

Right now, one of the institutional forces that tends to raise the 
level of public spirit is still the liberal activist judiciary, or what isleft of it. 
The judges advance this cause when they promote achievement of a 
working ideal of full and effective citizenship for those who have not real- 
istically had that status, including among others persons of color, women, 
the poor, and unpopular sexual and religious minorities. Only citizens all 
of whom are genuinely independent and self-respecting can trust each 
other enough to cooperate effectively in republican self-government. 
The goal of effective equal citizenship for those left out of the Constitu- 
tion's full protection at the beginning, and not yet brought in by formal 
amendment, has led judges to construct from the evolving democratic 
ethos of this country our present unwritten constitution. 

I am all in favor of the judges continuing to play that role-at least 
for the middle-run future. On the other hand, I would like them to do so 
on the basis of an account of their job that sustains the long-run republi- 
can vision, and reminds us that an activist judiciary is a second-best solu- 
tion, something ,we would like to be able to do without. If we think of 
ourselves as having an unwritten constitution whose success depends on 
the good judgment of judges in discerning and articulating our basic prin- 
ciples, that may help us to keep both points in mind. 



9. You Can Raise the First, Hide Behind 
the Fourth, and Plead the Fifth. 
But What on Earth Can You Do 
with the Ninth Amendment?* 

Lawrence G. Sager 

T h e  ninth amendment  is singular in a way that  ought t o  command 
attention. It is o n e  of a limited number of constitutional provisions that 
areabout  rather  than of t h e  Constitution. With t h e  preamble, t h c  a m e n d -  
ment  clause (article V), t h e  suprcmacyclausc (articlcVI), the  ratification 
clause (article VII),  and  t h e  tenth amendment ,  t h e  ninth a m e n d m e n t  
spcakson  a conceptually higher level than t h e  rcmaindcrof  the  Const i tu-  
tion.' T h e s e  provisions addrcss the  birth, changc, primacy and  s tructural  
meaning of t h e  Constitution itself. 

Even within thisspecial group, the  ninth amendment  is remarkable. 
Only t h e  ninth and  tenth amendments  speak dircctly to  broad issues of  
substantive ~ o n t e n t ; ~  and  this aspect of t h e  t en th  amendment3  is ra ther  
unimportant,  since it functions merely as  a rcstatement  of t h e  what-you- 
see-is-all-you-get s t ructure of the  national power-conferring provisions 
of t h e  Constitution. But  t h e  ninth amendment  can hardlybcdisrnisscdas 

'Reprinted. by permission, from 64 Chi.-Kent L Rev. 239 (1988). 
'The question of levels is of more than conceptual interesl. It is entircly possible. I 

think, that attempts tochange the pertinent p r t s o f  ar l ic leVorar t ic leVIsoas  to alter the 
amendabilityorstatusof the Constitution in a fundamental way would be propcrly under- 
stood as  unconstitutional. 

 omin in all^, the unhappily-worded eleventh amendmenl, which I have neglected 
altogether, also addresses an issue of construction, and  docs so in terms parallel t o  the 
ninth: "?he Judicial p w e r  of the United States shall not b e  construed. . ."But the  elev- 
enth amendment, even if it is read in something like a s~raightforward way. is much too 
particular in focus to be thought of as occupying the same kind of ground as a r e  these 
other  provisions. 

%J the extenl that the tenth amendment isseen a s  the textual homeof a constitulion- 
ally secured principle of state autonomy that is not merely the  by-producl of the  dele- 
g a t e d - p w e n  structure of articles I. I1 and I l l ,  then it assumes a scparale importance, of 
coune ,  but not of the special, foundational sort that distinguishes the ninth amendment  
and articles V, VI and W1. 



unimportant or redundant: its terse announcement that "The cnumcra- 
tion in thc Constitution, of certain rights, shall not be construed to dcny 
or disparage others rctaincd by the people" certainly looks like ncws, and 
begs for an explanation. 

It docs not follow from the singularity of the ninth amcndmcnt 
either that its importance is narrow or that it can usefully bc viewed in 
isolation from the rest of the Constitution. With its suggestion that the 
whole of thc Constitution may not be manifcst in its explicit textual stipu- 
lations, the grcat promise of thc ninth amendment is what it can tell us 
ahout important general fcaturcs of the Constitution. indeed, a founda- 
tional account4 of the Constitution which did not reconcile itself in somc 
fashion to the ninth amendment would be vulnerable to question. For 
just that reason, in turn, apersuasivc interpretation of the ninth amend- 
ment in isolation is impossible: where the implications of divergent inter- 
pretations are so great at the foundational level, the perspcctivcs one 
brings to the task of interpretation will be especially weighty ingredients 
in thc interpretive process. 

11. 
The ninth amcndment is not, in terms, particularly elusive. There is 

an obvious way to interpret the stipulation that "The enumeration in the 
Constitution, of certain rights, shall not be construed to dcny or dispar- 
age others retained by thc pcople." At the conceptional level, it is easy to 
read this language as an indication that the liberty-bearing provisions of 
the Constitution are to be undcrstood as prominent and accessible 
instantiations of a general sense of the proper relationship between a 
government and itscitizens but not as acomplete set of the limitations on 
government necessary to perfect that relationship. At the functional 

4A satislaclory undenlanding of the Consli~ution requires IWO kinds of accounts. 
Firsl, wc need an accounl of Ihe kind of lhing Ihe Constitution is, how and what il signifies 
in our plitic~l and legal cullure, and how, in quile general lerms, il is lo be u n d e n l d  
and nppronchcd. We need, in olher words, a foundational accounl of Ihe Constitution. 
Qucsfions on Ihe order of whelher Ihe Conslitulion is positive law or merely a collected 
sel of nioral principles, whelher if law il is accessible by judges in much Ihe same way as 
o111cr sources of law, whelher i t  is approprialely regarded as a collection of more or less 
ad lioc stipulalions or as an inlegraled code of governance, or whether ils wrilten provi- 
sions exhnusl or merely represenl ils operational conlenl, are questions wilhin Ihe aegis 
of a foundnlionnl accounl. Such a foundational aecounl ofthe Conslilulionwill very much 
inlorn1 or predispose Ihe seeond kind of accounl necessary to a full undemanding of Ihe 
Co~islitulion-a subslanlive accounl. In a substanlive account, conlent is supplied lo Ihe 
Conslilulion as n whole or lo specific conslilulional provisions by a process that is consis- 
lcnl with Ihe foundnlional account of Ihe Conslitulion. The greal promise of Ihe ninlh 
nniendnicnl is thnl i t  oughl lo be able to shed lighl on impor~ant questions that arise in 
llie effort lo give a satisfaclory foundational account of Ihe Constilulion. 

Icvcl, this reading has its obvious corollary: thc amendment announccs 
that thcrc arc valid claims of constitutional right which arc not explicitly 
manifcst in thc liberty-bearing provisions of the Constitution but which 
enjoy the same status asdo thosc madc explicit in the tcxt. Givcn nconsti- 
tutional jurisprudcncc that long since has sccurcd the judicial cnforcc- 
mcnt of thc Constitution and applied the central provisions of the Bill of 
Rights to the statcs, this reading of thc ninth amcndmcnt would mcan in  
turn that it is appropriatc for our constitutional jurisprudcncc to validatc 
somc claims of right that lack an explicit provenance in the tcxt of thc 
Constitution, and appropriate for judges to cnforcc such validated claims 
against fcdcral and state govcrnmcntal actors. 

I am not the first person to stumblc upon this obvious intcrprctation 
of thc ninth amcndmcnt, of course. Give or takc, it was Justice 
Goldbcrg's vicw in Gn'svold v. ~onnrcticut.5 and it has thc gcncral sup- 
port of a thin but vcncrablc linc of scholarship, running back at lcast as 
far as Justicc ~ t o r y . ~  But for the most part, judgcs and scholars havc 
laborcd against this straightfonwrd reading. They havc had to labor 
rather hard. The languagc and sparsely rccordcd history of thc ninth 
amcndmcnt surely signify this much: that somc sorts of things appropri- 
ate to theappellation "rights" were perceived to exist without the bcncfit 
of cxplicil tex-tual provenance in the Constitution, that these normative 
figmcnts could reasonably be thought to bc at risk through thc introduc- 
tion into thc Constitution ofa written Bill of Rights, and that this risk was 
serious cnough initially to forestall-or at least to be a plausible excuse 
for resisting-the inclusion of a Bill of Rights and ultimately to require 
thc prophylactic guide-to-construction cmbodicd in thc ninth amend- 
mcnt.Thus, anyone who resists the head-on intcrpretationof the amend- 
mcnt has to cithcr find a way of characterizing thc uncnumcratcd rights it 
canonizes which falls short of trcating thcm as orthodox constitutional 

'38 1 U.S. 479, 486-87 (1965). 

bThe line back to Jusliec Story includes Sherry, The Founder's Unwritten Comtitlr- 
tion, 54 U. Chi. L Rev. 11 27 (1987); Black. On Readingand Using the Ninth Amendment, 
in Power and Policy in Quest of Law: Essnp in Honor of Eugene Victor Roslow 187 (M. 
McDougnl & W Rcisman eds. 1985) (reprinted in volume 1); J. Ely, Democracy and 
Dislrust: A Theory of Judicial Review 34-41 (1980) (excerpted in volume 1): Redlich, 
Are There "Cerrain Rights. . . Retained by the People"?, 37 N.Y.U. L Rev. 787 (1962) 
(excerpled in volume 1): B. Patterson, The Forgotten Nintfl Amendment (1 955) (excerpted 
in volume 1); Corwin. The "Highrrlan~"Uackgrorrnd of American Cor~stitrrtional Low (pl. 
I), 42 Ham L Rev 149. 152-53 (1928)(cxcerprcd in volume 1); and 2 J .  Slory,Commen- 
lnries on the Constitution of the United Slates 624-25 (41h ed. 1873). 



rights but which nevertheless satisfies these conditions, or proffer some 
other grounds for disavowing the amendment's apparent meaning. 

There are four possible readings of the ninth amendmcnt which 
avoid thc full force of the head-on interpretation. First, the amendmcnt 
might not implicate legal norms at all, but rather some other sort of nor- 
mative animal. Second, the amendment, while involving positive lcgal 
norms, might only concern the protection of state law from fedcral intcr- 
fercnce. Third, thc amendment, while referencing rights in a more or less 
traditional sense, might nevertheless be judicially unenforceable. And 
fourth, the amendment, while otherwise involving full-bloodcd federal 
legal rights, might not apply to thc states. None of these is easy going.7 

A. The Non-legal Animal Thesis 
We might understand the ninth amendment as a simplc rcmindcr 

that the text of the Constitution-including the Bill of Rights-does not 
cxhaust the domain of political argument. On this view, the arncndment 
mcrely affirms the sense of arguments on the order of "It may be consti- 
tutional for the statc to do that, but it would be dccply wrong." 

What there is of an historical record certainly does not support this 
vicw of the ninth amendment. The concerns to which the amendment 
was a rcsponse were characteristically expressed in distinctly operational 
tcrms. The expressed fear seems to have been that of legal misconstruc- 
tion, not of the distortion or discouragement of moral or political 
discourse. Consider these classic and much-thumbed remarks (to which 
we will return below): "[Aln imperfect enumeration would throw all 
implied power into the scale of the government; and the rightsof the peo- 
ple would be rendered incomp~ete."~ Or: "[A Bill of Rights] would dis- 
parage those rights which were not placed in that enumeration; and it 
might follow, by implication, that those rights which were not singled out, 

7The first and second of these readings center on claims intrinsic to the interpreta- 
tion of the ninth amendment itself; they try todeflect the basic thrust of the head-on inter- 
pretation. The third and fourth readings, in contrast, concede the basic thrust of  the 
head-on interpretation, but make claims involving the intersection of the amendment with 
otl~cr, freestanding notions in our constitutional jurisprudence. My discussion of  these 
claims reflects this difference: the first two claims are dealt with in the terms in which they 
are offered, with reference to the language, history and logic of theamendment and the 
Constitution in which it is embedded; the second two are considered in the more concep 
tual terms apt to the political question and incorporation doctrines. 

%pzech of James Wilson in Pennsylvania Ratifying Convention (Nw. 28, 1787) 
reprinted in 2 The Documentary History of the Ratificarion of the Constitution 388 (M. 
Jensen ed. 1976). For further discussion of this speech and a sketch of the evidentiary 
problems concerning it and other records of the state ratifying conventions, see infia note 
15 and accompanying text. 
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werc intcndcd to bc assigncd into thc hands of the General Govcrnmcnt, 
and were consequently insc~urc ."~  

Nor is the Constitution's text particularly congenial to this vicw. 
Consider the ninth arncndment in juxtaposition to the tcnth: 

T h e  cnumcration in t h c  Constitution, of certain rights, shall not be 
construed to deny or disparage others retained by the  people. 

T h e  p o u c r s  not  delegated to  thc  U n ~ t e d  Statcs by t h e  Constitution, 
nor  prohibited by it to t h e  States, a r e  rescrvcd to  t h e  States rcspec- 
tively, or to the  people. 

There is symmctry here. The ninth amcndmcnt denies for the 
libcrty-bcaring provisions of the Constitution prcciscly what thc tenth 
arncndmcnt confirms for thc powcr-confcrring provisions: thc applica- 
bility of thc principle ofapressio unius. Thc libcrty-bcaring provisions arc 
not cxhaustivc; the power-confcrring provisions arc. 

The two amendments sccm to occupy thc same gencral conccplual 
space: thcy arc guides to a structural undcrstanding of the Constitution's 
enumeration of govcrnrnental powers and pcrsonal rights, guides to the 
actual construction of a document which itsclf was plainly intcndcd to 
enjoy the statusof positive law, guides which are presumably intended to 
inform positive legal results. Nothing in the structure or language of the 
ninth signals that it, unlikc thc tenth, is to operate only at the lcvcl of 
cxtra-lcgal discourse and judgment.The preamble asidc, no other part of 
thc Constitution addresses itscU to government in a purcly advisory way, 
or in any scnsc attends to the kinds of matters people ought to take 
account of in their political discourse and judgmcnt. It would be an odd 
turn for the Constitution to take, especially without warning; and the 
ninth amcndmcnt certainly docs not signal such a change ofdircction.To 
thc contrary, its formulation-"Thc cnumcration of ccrtain rights . . . 
should not be construed to dcny or disparage othcrs . . . ."--suggests 
agrccment in thc starus of the rights on cach sidc of thc cquation. 

9 l  Annals of Congress 439 (J. Gales & W. Sealon eds. 1834) (Remarks of  Rep. 
Madison). For furlher discussion of [his spcech and its context and for a sketch of the 
evidentiary problems concerning the work of the First Congress, see infra note 18 and 
accompanying text. Those studying the proceedings and actions of the First Congress 
should use the A m a h  with caution, for the records of the debates presented there are 
of suspcct reliability. See Hutson, 77te Creation of rhe Conrrirurion: The Inre& of rhe 
Docurnenrary Record. 65 Xx. L Rev. I ,  35-38 (1986) (critieism of Thomas Uoyd, the 
principal reporter of the Pennsylvania ratific~tion convenlion's debates). Further. 
Leonard While pointed out in his clasic The Federalirrs that there are several editions 
of the Annals with varying pagination. L White. The Federalists 18 n. 14 (1948). I have 
used theedition with the running head "Llislory of Congress," the one preferred by White. 



T h e  sparse record a n d  constitutional text asidc, this vicw of the  
ninthamendment  is simply far-fetched.To be  sure, the re  is nothing unto- 
ward o r  improbablc about t h e  idea that there is a domain of moral dis- 
course which is not included in the  domain of positive constitutional law. 
What  is implausible is t h e  idea that political actors o r  persons in t h e  pop- 
ulation a t  large would b e  tempted t o  the  view that arguments of political 
morality lost all force outside t h e  four  comers o f  t h e  Constitution. It is 
still more implausible that anyone who was in fact drawn t o  such a vicw 
would b c  s teered awayby a simple textual suggestion (for that is what t h e  
ninth amendment  would b e  reduced to on  this view) t o  t h e  contrary. 

B. The Srare Law Thesis 

T h c  state  law thcsis holds that the  ninth amendment  was intended 
and should b e  construed merely t o  protect state law from federal inter- 
ference of  a sort not propcrly countcnanccd by the  Constitution but ncv- 
crtheless sustainable by a n  erroneous understanding of t h e  first eight 
amendments. In t h e  form most compatible with t h e  language of thc  
amendment ,  the claim is that  t h e  ninth amendment  is there  t o  protect 
rights grantcd by the srares t o  their citizens-by constitution, s ta tute  and 
common law-against t h e  possibility that t h e  Bill of Rights would somc- 
how unravel thcsc s ta te  guarantees.1° 

How exactly might t h c  Bill of Rights have undermined the  rights 
granted by states t o  their citizens? Perhaps the Bill of Rights could have 
been regarded a s  a canonical rendition of all valid rights, and have per- 
suaded t h e  people in some o r  all  of t h e  states to  devalue and eventually 
abandon o ther  rights against s ta te  government; o r  perhaps it is Congress 
that might have come todevalue state-granted rightsand feel inappropri- 
atcly f ree  t o  override them in t h c  course of enacting fcdcral legislation. 
But  these accounts a r e  essentially retellings of t h e  non-legal animal 
thesis, and it grows less rather  than more plausible with iteration. (No 
one,  so far  a s  I know, suggests that  t h e  ninth amendment  actually immu- 
nizcs state-granted rights f rom being undone by Congress a s  a matter  of 
positive law, o r  was remotely intended t o  have such a n  effect; this would 
give artful state lawmakers t h e  ability to  insulate almost any s tate  law 
from fedcral legislative prccmption. and thus reshape radically o n e  of  

IoForan exposition of thisvenion ofthc state law thesis,see Caplan. The Historyand 
Meaning offhe Ninth Amendment. 69 Va. L Rev. 223 (1983) (reprinted in volume 1). 
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the  most scttlcd fcaturcsofourcons~itutional tradition.ll Also, wcrc this 
its purport,  the ninth amcndmcnt  would havc addrcsscd thc c n u m c r a t c d  
powcrs of Congress, not t h c  cnumcratcd rights which werc  plainly 
intended t o  limit those powcrs.) 

T h c  only o thcr  possibility along this linc is that thc  rolc of t h e  ninth 
amcndmcnt  is lo  avoid a misconstruction of  thc  liberty-bearing provi- 
sions of t h c  Constitution pursuant to  which thcsc provisions thcmsclvcs 
would b c  understood t o  constitutionally preempt thc  rights grantcd by 
statcs to  thcir citizcfis. But  this sccms fantastic. How would t h c  precmp- 
tion villain of this story havc proccedcd? Considcr thc  possibility thal ,  in 
m o d e m  parlance, t h c  Bill of Rights would somchow be  seen  a s  having 
"occupicd thc  ficld" ofpcrsonal  rights allogclhcr, divcsling Ihc s la tes  of 
all powcr to  cxtcnd pcrsonal rights t o  thcir citizcns. 7'hc "occupying t h c  
ficld" mctaphoractually givcs this line of thc s ta tc  law thcsis a m o r e  plau- 
siblc gloss than it dcscrvcs. In thc classic prccmption situation of this 
sort, thc  fcdcral govcmmcnt  is seen a s  having takcn ovcr s o m e  rcgula- 
tory cntcrprisc and  having thcrcby oustcd thc  statcs from t h c  s a m c  
cntcrprisc. Rut  it was clcar t o  thc  framers that  thc  Bill of Rights  only 
rcstrictcd the  fcdcral govcrnmcnt; it did not assume any rolc of rcstrict- 
ing t h e  statcs. Hcncc,  n o  o n c  could have thought that thc Rill of Rights  
was taking ovcr thc  entcrprisc of "rcgulating" thc s tatcs  in t h c  n a m c  of  
personal rights. Morcovcr, t h c  scopc of such a prccmption would have 

"It is possible that somestates wanted the Constitution to be amended in  thisradi~~l  
way. The fint amendment nromscd bv Pennsylvania's ratifvina convention to its ratifica- 
tion of the Constitution inclu&d a stbulation thal could 6c read: "[Elvery reserve of 
the rights of individuals. made by the several constitutions of lhe statcs in the Uninn, 1 0  
the citizens and inhabitants of each state respectively shall remain inviolate, except so far 
as they are cxprcssly and manifestly yielded or narrowed by the national Constitution." 
Proceedings of the Meeting at Ilarrisburg in Pennsylvania (Scpt. 3, 1788),rrprinted i r ~  2 
The Debates in the Several State Conventionson the Adoption of the Federal Constitu- 
tion 545 (J. Elliot 2d cd. 1863). 

Compare the first ofascriesofpropsed amcndmcntsoffercd by the Maryland rati- 
fyingconvenlion's Antifederal minority (these amendments wcrc rejected by the ful l  con- 
vention but appeared in Daltimorc newspapenafter Maryland'svotc to ratify the Consti- 
tution): 

1. That Congress shall exercise no powcr but what is expressly delegated 
by this conslitution. 

Dy this amendment, the general powers given tocongress, by the first and 
last paragraphs of the 8th xct.  of art. 1, and the xcond paragraph of the 6th 
article, would be in a great measure restrained: tl~osc dangerous expressions by 
which the bills of rights and constitutions of the several states may be repealed 
by the laws of Congress, in  some degree moderated, and the exercise of con- 
structive powcn wholly prevented. 

Addrcssofa Minorityoflhc Maryland Ratifying Convention (May 6,1788),reprirtted in 5 
The Complete Anti-Federalist 94-95 (11. Storing cd. 1981) (emphasis in  original). 



bccn awcsome: it would have dcvastated the states as independent 
law-making cntities, since virtually any statc legal norm could be under- 
stood as granting pcrsons rights against thc state. 

Whittling down the scale of the preemption does not much help 
things in the plausibility department. Suppose only those matters "ger- 
mane" to the Bill of Rights werc at hazard. (Notc that it makcs no scnsc 
to say that the feared preemption would be limited to the exact content of 
thc Bill of Rights; the whole point is that somehow the states would be 
prcvcntcd from excceding the scope of theBill of Rights.) Could it rcally 
havc bccn feared that provisions in the Bill of Rights-plainly intcndcd 
to restrict only thc federal government-would be understood as placing 
a fcdcral cap on the protections that persons could enjoy against their 
rcspcctive states? There is simply no reason at all why anyone would have 
forcscen this construction; least of all is it plausible that thefederalists- 
whose manifest fears first stayed the Bill of Rights and then induced the 
ninth amcndrnent-would have had this extravagant concern on behalf 
of thc statcs. 

Understandably, the most popular version of the state law thcsis 
takes a different tack altogether. Thc Bill of Rights, the argument runs, 
was thought to pose a threat to thc appropriate constitutional order of 
things because the express limitations on federal authority in thc cight 
substantive amendments might be construed to be the only limitations on 
national authority, thus expanding thcdomain of the fedcral govcmment 
far bcyond its intendcd bounds. On this telling, the ninth amcndment is 
mercly a rcminder that the Bill of Rights adds nothing to the powcrof the 
fcdcral govcrnmcnt as delineated in the body of the Constitution 
propcr.12 

The tenth amendment is a daunting obstacle to this version of the 
statc law thesis. Not only does thc tenth amendment do exactly the job 
that thisclaim assigns to the ninth, but thelanguageofthe tenthindicates 
that the framers were capable of expressing themselves quite clearly 
whcn thcy wanted to negate the possibility of implied or unenumerated 
fcdcral powers: "The powers not delegated to the United States by the 
Constitution, norprohibited by it to the States, are reserved to thestates 
rcspcctively, or to the people." This version of the state law thesis thus 

I2A recent example o f  this view appears in Berger, The Ninth Amendmenl, 66 
Corncll L Rev. 1 (1980) (reprinted in volume 1). 
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rcquires us to trcat thc ninth amcndment as a colossally bad first draft of 
the tcnth.13 

Therc clearly wcre scrious conccrns on thc part of a number of the 
states that thc Constitution submittcd to thcm for ratification in 1787 
could somehow be construcd to confcr powcrs on thc national govcm- 
mcnt bcyond thosc cnumcratcd; but thcsc conccrns wcrc not cxcitcd by 
guarantees of personal rights in thc Constitution, of coursc, sincc thcrc 
were virtually no such guarantees in the Constitution submittcd to thc 
states. (Mrfually none, bccause thc prohibitions against cx post facto 
laws, bills of attaindcr and thc suspension of habcas corpus arc surely 
rights-bcaring provisions.) Thus, thc calls from Pennsylvania, Massachu- 
sctts, South Carolina, Ncw Hampshirc, Virginia and New York for 
amendments to thc Constitution all includcd draft proposals that madc 
explicit thc cnumcratcd powcrs rulc of c~nstruct ion. '~ Thcsc proposals 

l-is point, of coursc, has becn madc before. See. e.g., J. Ely, supm note 6, at 
34-35; Kelsey. The Ninth Amendnunt ofthe Fedeml Constitution. 11 Ind. L J .  309.310 
(1936) (rcprintcd in volume 1). 

I4The proposals for amendments rccommendcd by the several state ratifying con- 
vcntions,which were those receivcd by the Fint Congress from statcs ratifylng the Consti- 
tutionbeforc thelaunchingof the ncwgovcrnment, alsoappmr in 4 Documentary History 
of the Fint  Fcderal Congress (C. Bickford & H. Vcit eds. 1986); (Massachusetts-'That 
il be explicitly declarcd that all Powers not expressly delegated by the a f o r m i d  Constitu- 
tion are reserved to the several States to be by them excrcised." Id. at 12.); (South 
Carolina-'This Convention doth also dcclarc that no Section or  paragraph of the slid 
Constitution warrants a Constmction that the states d o  not retain evcry powcr not 
expressly rclinquishcd by thcm and vested in thc General Govcrnmcnt of  thc Union." Id. 
nt 13.); (New Hampshire-"fint That it  be Explicilly dcclnrcd thnt all Powcn not 
cxprcssly & particularly Dclcgatcd by the aforewid Constitution arc rcscrvcd to thc 
scvcral States to be, by thcm Exercised." Id. at 14.); v ~ r g i n i a - " f i n t , T h a t  each Statc 
in ~ h c  Union shall rcspcclivcly retain every powcr, jurisdiction and right whieh is not by 
lhis Constitution dclcgatcd to Ihc Congrcss of thc Unitcd Stales o r  to the departments 
o l  Ihc Foedcrnl IsicJ Government. . . . Sei*rntrrntlt, That those clauscs which dcclnrc that 
Congrcss shall not cxcrcix ccrtain powen bc not interpreted in any mnnncr whntsocvcr 
tocxtend the pwcnofCongress.  Dut that they may be construed citheras makingexccp- 
lions to the specified powcn where this shall be the case. or  othcrwisc as inserted mcrely 
for greater caution." Id. at 17, 19); (New York-'That the P o n e n  of Govcrnmcnt may 
be reassumed by the Peoplc, whcnsoevcr i t  shall become necessary to thcir Happiness; 
that evcry Power, Jurisdictionand Righ1,which is not by the said Constitution clearly delc- 
gated to the Congrcssof the Unitcd Statcs,or the departmcntsofthc Govcrnmcnt tlicrc- 
of, remains to the People of the several Slates, or  to  their respective Statc Governments 
tonhom thcy may havcgranted thcsame;And that those Clauses in thc said Constitution, 
which declare, that Congrcss shall not have or  exercise certain Powcn, do not imply that 
Congress is enlitlcd to any Powers not given by the mid Constitution; but such Clauses 
arc to be construed cilhcr as exceptions tocertnin specified Powers, o r  as inserted merely 
for grcater Caulion." Id. at 19-20). 1 do not dixuss the p r o p o d s  offcrcd by the 1789 
Norlh Carolina ratifylng convention and by the 1790 Rhode Island ratifying convention, 
bccnuse these convcnlions submitted these proposed amendments after the Fint Con- 
gress proposed Ihe Bill of Rights to the states for ratification. See R. Bcrnstcin with K. 
Rice. Are We To I3e A Nation? The Making of the Constitution 261-72 (1987) 2nd 
sourccs cited therein. 
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naturally predatcd the Bill of Rights and were rcsponsivc to thc draft 
Constitution itself; they did not depend upon thc prospcct of such a list- 
ing-out of rights. Thcy spcak, as we would expect, in the language of fed- 
cral and statc power, not of personal rights. 

In contrast, the concerns of thosc who-at least initially-opposed 
thc inclusion of a bill of rights in the Constitution centered on the impact 
that such a specification of rights would have on rights not specified. A 
bill of rights was not resisted as a threat to the containment of federal 
powcr, but as a thrcat to the full realization of thevery liberty it sought to 
pmtcct. It was, after all, the federalists who initially opposed the inclu- 
sion in thc Constitution of a bill of rights, and the anti-federalists whose 
rcal and tactical concerns about possible abusesof citizensby thc national 
bchcmoth led them to press strenuously for such an explicit statcment of 
rights against thc federal govcrnment. Prominent quotations from the 
fcdcralist stalwarts are familiar, but two especially well-known state- 
ments are worth setting out, in part because of some confusion which is 
latent in modern readings of thcm: 

Jamcs  Wilson, at the  Pennsylvania wnvcnt ion  o n  ratification: In all 
societies, therc  arc many powers and rights which cannot  be particu- 
larly cnumerated. A bill of rights annexed to a constitution is an enir- 
mcmrioti of thepowers reserved. If we attempt an  enumeration,  every 
thing that  is not cnumerated is presumed t o  be given. T h e  conse- 
qucnce is, that an  imperfect enumeration would throw all implied 
power info the scale o f  thc government; and  the rights o f  the people 
would b e  rendered i n c ~ m p l e t e . ' ~  

Antifederalist minority blocs from the Pennsylvania and Maryland ratifyingconven- 
tions proposed their own sets of amendments which they could not persuade the conven- 
tions to endorse formally. These proposals are presented in The Complete Anti-kderal- 
ist. supra note 11. Pennsylvania's proposal appears in 3 id. at 150-52 and Maryland's 
appcars at 5 id. at 94-98. See especially 5 id. at 94-95 (proposal and explanation by 
Maryland ratifying convention's Antifederal minority, quoted supra note 11). See also 2 
The Documentary History of the Ratification of the Constitution, supra notc 8, at 599 
(convention debates. Dec. 12,1787) (15th proposed amendment, submitted by Antifed- 
crnl delegate Robert Whitehill: 'That the sovereignty, freedom, and independency of the 
several stales shall be retained, and every powcr, juri.diction and right which is not by 
this Co~istitution exprcscly delegated lo the United States in Congress assembled"). 

(The 15th proposed amendment offered on the floor of the Pennsylvania ratifying 
convenlion is omitted from the list of 14 proposed amendments in The Address and 
Rcasonsof Dissent of the Minority of the Convention of the State of Pennsylvania lo thcir 
ConstituenIs,(Dec. 18,1787),reprinredin 2The Documentary History of IhcRatification 
of the Constitution, supra note 8, at 618-40, and in 3 The Complcle Anti-Federalist. 
supm note 11, at 147-67). 

152 The Documentary I-listory of the Ratification of the Constitution, supra note 8,  
at 388 (Nov. 28, 1787). Compare the alternative accounts of James Wilson's statement 
as recorded by Jasper Ycates, Anthony Wayne, and Alexander Dallas: 

Jamcs Madison on thc floor of Congrcss, arguing for thc amcndmcnts 
which hc had becn movcd to introduce, cchoing thc gcncral federalist - 
and his own previously announccd conccrn16 that a bill of rights would do 
morc harm than good to libcrty, but assuaging that conccrn by rcfcrcncc 
to his draft of what was to bccomc the ninth arnendmcnt (cvcn farhers of 
constitutions have their sharc of labor pains): 

An enumeration of the rights of the people would be dangerous-for 
what are omitted are supposed to be excluded. (Ycates) 

A bill of rights no1 even thought of  in the Federal Convention; it was 
absurd. If we undcrtake to enumerate and omit any part of the rights of a 
people, their liberties are abridged or  incomplete: and what is not expressly 
mentioned is taken for granted or ccdcd. (Wayne) 

(111 was not only unncccssnry, but on this occasion, i t  was found impmcti- 
~ 3 b l e ;  for who will he bold enough to undcrtake lo enumerate all the rights of 
thc people? And when the attempt to enumerate thcm is made, i t  must be 
rcmembercd that i f  the enumeration is not complcle. cvcrything not expressly 
mentioned will be presumed tobc purpmcly omitted. So  i t  must bcwitha bill of 
rights, and an omission in stating the powers granted to the government is not 
so dangerous as an omission in recapitulating the rights reserved hy the pcople. 
. . . In short, sir, I have said that a bill of rights would have becn improperly 
annexed to the federal plan, and for this plain reason, that i t  would imply that 
whatever is not expressed was givcn. which is not the principle of the propscd  
Constitution. (Dallas) 

2 The Documentary llistory of Ihc Ratification of Ihc Constitution, supra note 8, at 
390-91 (emphasis in original). 

Readers who find themselves involved with the surviving documentary evidence of 
the ratification conventionsshould be awareof the disputed reliabilityof Jonathan Elliot's 
compilation of the debates. The Debates in the Several State Conventions on the A d o p  
lion ofthe Federal Constitution supm note 1 I. at 1-639. See Ifut.wn,supra note 9. Quota- 
tions in text above generally follow the Uoyd version. because i t  is deemed the most com- 
plete and reliable by the editors of The Documrnrary Hisrory. 2The Documentary History 
of the Ratification of the Constitution. supra notc 8, at 324-25. 

16~G]entlemen apprehend, that by enumerating thrcc rights, i t  implied there 
were no more.Thc observationsmadc by a gentleman lately up,on that subjccl. 
correspond precisely with my opinion. That resolution declares, (hat the pow- 
ers granted by the proposed constitution.are the gift of the pcople, and may be 
resumed by them when perverted to thcir opprcsion. and every power not 
granted thereby, remainswith thepeople,andat theirwill. It addslikcwise, that 
no right of any denomination, c;rn be cancelled. abridgcd, restrained o r  m o d -  
fied, by the general governnient, or any of its officers, except in those instances 
in which power isgiven by the constitution for thew purposes. There cannot he 
a more positive and unequivocal declaration of thc priliciplcs of lhc adoption, 
that every Ihing not granted. isreservcd. This isobviously and sclfsvidently the 
case, without the declaration. Can the general governmcnl exercise any powcr 
not delegated? I f  an enumeration be made ofour rights,will it not be implied, 
that every thing omitted, is givcn to the general government? Has not the hon- 
orable gentleman himself, admitted, that an imperfect enumeration is danger- 
ous? Docs the constitution say that theyshall not alter the law of descents, o r d o  
those things which would subvert the whole system of thc state laws? If he did. 
what was not excepted. would be granted. Docs i t  follow from the omision of 
such restrictions, that they can exercise p w c r s  not delegated? The reverse of 
the proposition holds.Thc delegation alone warrants the excrcisc of any p w e r .  



It has been objected also against a bill of rights, that, by enumerating 
particular exceptions to the grant of power, it would disparage those 
rights which wcre not placed in that enumeration; and it might follow 
by implication, that those rights which were not singled out, were 
intended to be assigned into the hands of the General Government, 
and werc consequently insecure. This is one of the m a t  plausible 
arguments that I have ever heard urged against the admission of a bill 
of rights into the system; but, I conceive, that it may be guarded 
against. I have attempted it, as gentlemen may see by turning to the 
last clause of the fourth res~lut ion. '~  

By contemporary lights, the re  i s a  shufflingof t h e  language of rights 

and  thc language of power here, and that circumstance has  been wn- 
ceivcd by some t o  support t h e  s ta te  law thesis that t h e  ninth amendment  

was all about t h e  cabining of federal authority, not t h e  preservation of 
uncnumcrated personal rights.18 These  commentators a r e  able  t o  take 

Speech of James Madison at Virginia ratifying convention (June 24, 1788),reprinred 
in 5The Wrilingsof JamesMadison 231 (G. Hunted. 1904)(reprinted involume 1). Com- 
pare tliisstalement with Lettcr from James Madison toThomas Jefferson (Oct. 17.1788) 
rcprinrcd in id. at 271-72: 

As far as [alterations to the Cons~itution] may consist of a constitutional 
declarationof the most essential rights, i t  is probable they will be added; lhough 
there are manywho think such addition unnecessary,and no1 a fewwho think i t  
misplaced in such a Constitution.. . . My own opinion has always been in favor 
of a bill of rights; provided il  be so framed as not to imply powers not meant to 
be included in Ihe enumeration. At the same time I have never thought the 
omission a material defect, nor been anxious lo supply it even by subsequenr 
amendment, for any other reason than Ihat i l  is anxiously desired by others. I 
have favored it because I supposed it might be of use, and if properly executed 
could not be of disservice. I have not viewed it in an important light- 
1. because I conceive that in a certain degree, though not in Ihe extent argued 
by Mr. Wilson, the righls in the question are reserved by the manner in which 
Ihe federal powers are granted. 2[.] because there is great reason to fear lhal a 
positive declaration of some of the most essenlial rights could not be obtained 
in the requisite latitude. I am sure that the rights of conscience in particular, if 
submitted to public definition would be narrowed much more than they are 
likcly ever to be by an assumed power.. . .3. because the limited powers of the 
federal Government and the jealousy of the subordinate Governments, afford 
a security which hasnot existed in the case of the State Governments, and exists 
in no other. 4. because experience provides the inefficacy of a bill of rights on 
those occasions when its controul [sic] is most needed. Repeated violations of 
these parchment barriers have been committed by overbearing majorities in 
every Statc. 

(emphasis in original). Madison seems to have been heavily pragmatic about the question 
of a bill of rights-a question which, in fairneu lo him, was one of strategy rather than 
principle. 

"1 Annals of Congress. supra note 9, at 439. 

l8See, e.g., Griswold v. Connecticut, 381 U.S. 479, 519-20 (Black, J., dissenting); 
Bcrger, supra note 12, at 7. 
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fu r thcr  solace from the  language of Madison's draft of what was 10 

become t h e  ninth amendment ,  which perpetuates  t h e  shuffle: 

The exceptions here or clxwhcrc in the Constitution, made in favor of 
particular rights, shall not be so construed as to diminish the just 
importance of other rights retained by the people, or as to enlarge the 
powers delegated by the Constitution; but either as actual limitations 
of such powrs, or as inserted merely for greater ca~t ion .~ '  

But  even at  face value, these formulations on fair reading indicate that  

t h e  central concern leading t o  t h e  ninth amendment  was t h e  potential 

loss t o  t h e  "rights of the people": these were  t h e  rights that Wilson feared 

would "be rendered incomplete" by t h e  effort of specification, a n d  these  

rights were  t h e  rights that  Madison acknowledged would be left "inse- 
cure" by a bill of rights which did not include an amendment  p r c s c ~ n g a s  
did his draft of t h e  ninth t h e  "just importance of o ther  rights rctaincd by 
t h e  people." 

Beneath t h e  surface of t h e  words of Wilson and Madison as they 

appear t o  t h e  modern reader, this understanding becomes even  more 
clear.20 Madison (and qui te  probably Wilson) used t h e  language of rights 

and power in a perfectly sensible way, bu t  in a way different than  that  

common among contemporary constitutional commentators. For Madison 

t h e  power of a government was t h e  net  authority of that  government  t o  

act. In t h e  case of t h e  national government, this meant that power  was 

restricted by two forms of withholding: t h e  withholding in favor  of t h e  

s tates  implicit in t h e  enumerated powers s t ructure of t h e  Constitution 

(made explicit in t h e  tenth amendment)  and t h e  withholding in favor of 
personal rights. In such a linguistic scheme, it makes  perfectly good sense 
t o  speak, as did Madison, of conccrn lest t h e  Bill of Rights give rise t o  t h e  

implication "that those rights which were not singled out ,  were  in tended  

t o  be assigned into t h e  hands of t h e  Genera l  Government ,  and  w e r c  con- 
sequently insecure," and mean simply that  you fear  f o r  t h e  loss of rights 

I9l Annals of Congress, supra note 9, at 435. 

20Madison'snotes lor hisspeech of June 8.1789 are given in 5The WritingsolJames 
Madison,mpra note 16, at 389-90 n.1 (reprinted in volume 1). One can get beneath the 
surface of Madison's remarks in  another sense. In his notes for his speech lo Ihe House 
of Representatives on the Bill of Rights (from which speech the quote at supra note 16 
is taken) Madison indicates, as he did not in the speech itself, that he saw state bills of 
righls as posing the same kind of risk to unenumerated rights that a federal bill of rights 
would pose. This seems contrary to the view that what troubled Madison about a federal 
bill of rights was the possibility that such a listing out wuld preempt explicit state personal 
rights, but entirely consistent with the idea that i t  is unenumerated federal personal rights 
that Madison saw as in peril. Caplan, supra note 10, at 255, cites the Madison notes, but 
seems to overlook their negative significance for his view. 



not spccificd; and in such a scheme it  makes perfectly good sense to pro- 
vide against such a misconstruction by stipulating that the specification of 
rights "shall not bc construed as to diminish the just importance of othcr 
rights retaincd by the people, or as to enlarge thepowersdelegatcd by the 
constitution." But things do not run in the opposite direction: that is, i t  
docs not follow from this linguistic schcme that Madison would bc Icd to 
spcak of "rights retaincd by the pcople" as a means of referencing with- 
holdings of fcdcral powcr in favor of the states. Finally, lcst wc lose sight 
of thc truc objcct of our attcntion, it is worthy of notc oncc again that thc 
final tcxt of the ninth amcndmcnl-which closcly tracked the draft 
gcncratcd by the House of Representatives' "Committee of Elcven" on 
which Madison ~ a t ~ ~ - - i s  all about rights; thc language of powcr was 
rcscrvcd for thc tcnth amendment. 

C. The Jirdiciul Unenforceabili~y Thesis 

Thc uncnumcratcd rights mcmorializcd by the ninth amcndmcnt 
might bc just what they scem to be-personal constitutional rights which 
cnjoy thc status of positivc law-yct not be enforceable by the judiciary. 
That, after all, is thc fate of those fcw, exotic matters that the federal 
judiciary treats as falling within the ambit of thc political question doc- 
trine, and not altogether different than the judicial restraint prescribed 
by thc doctrine of dcfcrcnce with which the federal judiciary approachcs 
a considcrably morc gcnerous range of constitutional But 
whilc dcfercnce is a familiar part of the constitutional landscape, its invo- 
cation rcquires some explanation; and thc radical non-justiciability of the 
political qucstion doctrine remains a rare deviation from the Marbury v. 
 adi is on^^ norm, a deviation requiring powcrful justification. The 
assignmcnt of the whole lot of unenumerated rights referenced by thc 
ninth amendment out of the hands of the judiciary before we have even 
considcrcd what rights these might be demands a warrant that is far from 
obvious. 

2'Tl~e Committee draft read.'The enumeration in thisConstitution of certain rights 
shall no1 be construed lo deny or disparage others retained by the people." House Com- 
miltee Repr l ,  July 28, 1789, reprinted in 4 Documentary History of the First Federal 
Congress, supra nole 14,al29. On August 17,1789,a motion by Antifederal Reprexnta- 
tive Elbridge Gerry (Mass.) to strike out "disparage" and insert "impair" failed for lack 
of a second. 4 id. a1 29 n.22. See also 1 Annals of Congress, supra note 9, at 783. 

2 m e  stalute of limitations has run, but my views on these matters remain close to 
what they were in Sagr.  Fair Measrtre: The Lagal Status of Underenforced Constitutional 
Norm, 91 Haw. L Rev. 1212, 1220-28 (1978). 

235 U S .  (1 Cranch) 137 (1803). 
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Thc apparent impulsc bchind thc judicial uncnforccability thcsis is 
thc scnse that somchow dcrnocratic theory is bcttcr served if clcctorally 
accountablc officials are the cxclusivc guardians of the unenumcratcd 
constitutional rights of thc pcoplc. But rcmcmber the context in which 
this notion arises: presumably, wc arc not fighting the battlc of Marbury 
v. Madison again; and wc arc assuming for thc moment that thc uncnum- 
erated rights addrcsscd in thc ninth amcndmcnt have the status of posi- 
tive constitutional law. (It is certainly true that onc brand of democratic 
thcory might sccm to encourage a rcconsidcration of this assumption. 
cvcn a1 thc cost of turning our backs on thc ninth amendmcnt; we will 
consider this brute forcc approach to thc ninth amcndmcnt bclow in scc- 
tion 111.)24 With thcsc prcmiscs in placc, thc argumcnl from dcmocratic 
thcory is singularly unpcrsuasivc. 

Considcr what a judicially uncnforccablc constilulional norm is 
likc: i t  is Icgal authority, binding on all persons and institutions that fall 
within its rcach, suprcmc ovcr competing sources of positivc law except 
thosc which sharc its fcdcral constitutional status; it lacks only in its sus- 
ceptibility to judicial cnforc~mcnt.~5 If  thcrc arc uncnumcratcd, judi- 
cially uncnforceablc constitutional rights as promised by the ninth 
amcndmcnt on this rcading, thosc rights command thc rcspcct of govcrn- 
mcntal actors whose conduct could transgress thcm; in the absence of 
judicial cnforccmcnt thosc aclors arc still obliged to winklc out thcsc 
rights and to rcspcct thcm at thc cxpcnsc of the conflicting impulscs of 
thcir constituents. The problcm from dcmocratic thcory thus does not go 
away, but simply travels with thc burdens of obcdicnccand cnforccmcnt. 

Thus, thcrc is nothing about elcctcd non-judicial officials that quali- 
fics thcm spccially to rcspond to thc rights rcfcrcnccd by thc ninth 
amcndm~nt ;~6  and convcrscly, thcrc is nothing about judges that dis- 
qualifies thcm spccially. Indeed, just thc reverse would sccm to hold. 
Legitimate claims of constitutional right that do not cnjoy an cxplicit 
tcxtual provenance arc cspccially nccdy of thc indcpcndcncc and cohcr- 
~ n c c ~ ~  bcst promiscd by thc judicial process: indcpcndcncc bccausc con- 

24See infra text at p. 254. 
=Sager, srtpra nole 22, at 1220-28. 
261 made a similar argument in Sager. Rights Skepticisnt and Process-Uascd 

Responses. 56 N.Y.U. L Rev. 417.436-41 (1981). 
271 addressed h e  question of coherence in judicial decision-making informally in 

Sager, IYhat's a Nice C o r t ~  l ike Yort Doing in a Democracy l ike Tliis?. 36 Stan. L Rev. 
1087, 1099-101 (1984); and forn~ally (with my colleague Lrwis Kornhauser) in 
Kornhauxr 61 Sager. Unpacking the Cortt?, 96 Yale LJ. 82. 102-15 (1986). 
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stitutional rights that do not announce thcmselvcs may be especially 
vulncrablc to neglect; and coherence because thc identification of such 
rights should dcpcnd on thc judgment that they are of a picce with the 
broader jurisprudence of the ~ o n s t i t u t i o n . ~ ~  

D. The State Immunity Thesis 

Thc rights encompassed in the ninth amendment's allusion to "oth- 
ers, retained by the people" might be members of the constitutional pan- 
thcon in good standing, but signify only as restraints on thc federal 
govcmment. This comparatively modest reservation about the ninth 
amcndmcnt shifts thc discussion from doubts about the proposition that 
thcre arc valid claims of constitutional right which lack an explicit textual 
provenance to the qucstion of whcthcr such claims should run against thc 
statcs as well as the federal government. 

Nonc of the rights-bearing provisions in the Bill of Rights run 
against thc states of their own forcc, of course.29 But under the impulse 

2BThis last observation might be met with a contraly argument, as follows: In the 
end, Marbury and our  sustained commitment tojudicial review are  premised on the empir- 
ical judgment that the risk of constitutional courts running amuck (Lochner) is less to  be 
fearcd than the risk of unrestrained elected officials cheating on  the Constitution (e.g., 
Margaret Thatcher banning the Spy-Catcher). But in the absence of a teaual  tether the 
running amuck risk grows so large as to reverse our  ordinaly judgment about these com- 
peting institutional hazards. Hence the justification for treating claims of unenumerated 
rights as political questions. 

nu t ,  in the end, it is the good judgment ofjudges and structural limitations in and on 
thc judicial p r o m s  that wedcpcnd upon in our  pst -Marbuly institulional arrangemenls, 
not the tether of constitutional text. The  Lochner era, of course, makes this poinl from 
one direction: between the contracts clause, the takings clause, the substance gloss on  lhe 
due process clause, and the enumerated powen structure of the powerconferring provi- 
sions of the Constitution, the Supreme Court had more than enough teaual  supporl to  
make any amount of trouble. Conversely, the great restraint which characterizes the 
Court's treatment o f  economic regulation and federal power issuesin the modern era does 
not emanate from textual exegesis of the Constitution, but rather from judicially devel- 
oped theories of the Constitution's project of just the s o d  required by any sensible use of 
the ninth amendment. 

It is not the case that evely sane society would opt for our  institutional arrangements 
per Mahury. Many have not. But those arrangements have served us quite well on  the 
whole and evulsive changes are  not on  the table. Wlthin the framework of those arrange- 
ments, the case for exceptional treatment of uncnumerated rights simply has not-and I 
believe cannot -be made. 

291n some hands, the argument for the state immunity thesis turns instead on  Ihe 
historical observation that the ninth amendment, like all of the provisions in the Bill of 
Rights,was not about limiting the states, nor about increasing federal power; rather il and 
they were about restricting federal power. See Berger, supra note 12, at 8-14. Bul of 
course this is penuasive if at all as an argument against incorporation in general, not about 
the rights referenced by the ninth amendment as special candidates for non-incorpora- 
tion. Professor Berger sees incorporation as a colossal and revenible error. See, e.g., id. 
at 12-13.1 am inclined to see incorporation as the laudable result of our  correcl under- 
standing of the statusof the Constitution, not as an embarrassment. See inpa text p. 257. 
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to spread the constitutive norms of constitutional justicc to all govcm- 
mental entities, wc have construed thc fourtccnth amcndmcnt to incor- 
porate most of thc Bill of Rightsand makc thcm applicable to thc statcs. 
(The samc impulsc has Icd to thc conclusion that the duc process clausc 
of the fifth amendment makcs thc norms of thc cqual protcction clausc 
applicable to thc fcdcral govcmmcnt.) Thc qucstion, thcn, is whcthcr 
therc is any good rcason to treat thc claims of right refcrcnccd by the 
ninth amendment as ineligible for incorporation by thc fourlecnth 
amendment. 

An argument to this effect might procccd as follows: 'What distin- 
guishes those norms in thc Bill of Rights which wc dccm to have bccn 
'incorporatcd' into thc fourtccnth amcndmcnt and hcncc madc applica- 
blc to the statcs from thosc which wc dccm not to havc bccn transmutcd 
in this fashion is thccentralityof thc incorporatcd norms to thc project of 
personal liberty to which thc Constitution in gcncral and thc Rill of 
Rights in particular is comrnittcd. Notions of constitutional right which 
do not derive from thc ratified tcxt of thc Constitution can bc, at bcst, of 
only pcriphcral significance. Accordingly, if thcrc arc rights that pcnd to 
the ninth amendment, thcy surcly do not qualify for application to the 
states." 

Selective incorporation isa rather awkward doctrine, but i t  is easy to 
see how we got to it. Most of the Bill of Rights' provisions seem lo be 
central clemcnts in a common understanding of constitutional justicc; 
this is especially truc bccausc many of thc provisions wc would bc in-  
clined to think of in this light arc pitched at a rathcr high level of general- 
ity, and in the act of intcrprcting thcm wc conform thcm to a common 
undcrstanding. Somc provisions, howcvcr, whilc gcrmanc to the enter- 
priscof constitutional justicc, arc at oncc particular in thcir dcmandsand 
peripheral to the undcrstandingwhich drives thc cntcrprisc. Thesc latter 
provisions are not an embarrassment, sincc thcy do no real conceptual 
harm, but ncithcr do thcy commcnd thcmsclvcs for insertion into thc 
fourteenth amcndmcnt by forcc. Hencc thc impulsc to parsc among thc 
provisos in thc Bill of Rights. 

But mattcrs arc diffcrcnt in thc rcalm of extratextual rights, whcre 
thcrc is no pre-analytical stipulation of nominal rights. A claim of consti- 
tutional right unsupported by cxplicit tcxt should not commcnd itsclf 
ercept upon a showing that it shares in thc csscnce of our constitutional 
enterprise; there is no othcr justification for the cmbracc of such a claim. 
It gets things just backwards, therefore, to rcason from the absence of 
tcxtual support to thc conclusion that a claim of right is marginal to the 
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organizing vision of political justicc underlying our constitutional juris- 
prudcncc. 

The implausibility of any of the interpretive options returns us to 
thc hcad-on intcrprctation of thc ninth amendment-to a mctaconstitu- 
rional understanding of the liberty-bearingprovisionsof the Constitution 
as significant but incomplete instances of a general vision of the bound- 
nrics of lcgilimatc govcrnmcntal behavior. But we would gain little if we 
rcstcd our examination of thc ninth amendment without a consideration 
of thc foundational impulse that has driven so many constitutional ana- 
lysts to avoid thc amcndment'sobvious meaning.That impulsc, I think, is 
rnajoritarianism. 

Majoritarianism holds lhat thc grounds of legitimate govcrnmcntal 
choicc is thc conformity of that choicc with lhc popular will. For thc ma- 
joritarian, thc Constitution itself must be reconciled with popular will; 
typically, this hasdrawn majoritarians to a view of the Constitution which 
ccnlcrs on its statusas cnaclcd law. On thisaccount, the legitimacy of the 
Constitution dcpcnds upon thc majoritarian bona fides of lhc process 
through which it was originally adopted and subsequcntly amcndcd. This 
in turn has Icd many majorilarians lo view the Constitution-Bill of 
Rights and all-as a closed system of more or less frcc-standing textual 
slipulations. For majoritarians of this stripe, principlcs of conslilutional 
justicc must be endorsed by explicit provisions in the Constitution's text: 
textual explication is essential because it alone isa durable tether to thc 
will of thc populacc that blessed the Constitution with ratification. 

Thcrc may well bc other theoretical constructs than majoritarian- 
ism which lead lo theview that constitutional interpretation must becon- 
fincd to explicit text as the essential lethcr to the ratifying will. If so, thc 
problem of reconciliation with the ninth amendment that wc are about lo 
consider will dog these theories as well. So the commenls which follow, 
while addressed to majoritarianism, can be gcncralized over thc family of 
thcorics that have this common mcta-interpretive payoff. 

'Ihkcn slraighl, the ninth amendment raises obvious difficulties for 
thc tcxt-as-tctherview: i t  flatly contradictsan insistence on explicit con- 
stitutional text. Wcought to takea moment to focuson just why thiscon- 
tradiction is troubling. I1 is not the case, after all, that documents or 
persons which announce that they are to be interpreted in a certain way 
necessarily have to be lislcned lo. The command "follow my orders prc- 
ciscly!" is logically presumptuous in a remarkable sense: it presumes 
exactly what it purports lo dircct, namely that the commander is entitled 
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to bc listcncd to strictly.30 (Thcrc is a notorious cxamplc of this sorl of 
conundrum in our constilutional jurisprudcncc. In round lhrcc of a 
famous ninctccnth century dispute over land t i t ~ c , ~ l  thc high court of 
Virginia hcld that thc Suprcrnc Court of thc Unilcd Slatcs lacked consli- 
lutional aulhorily to rcvicw slate court decisions; in round four-which 
wc know as Marlin v. Hunter5 ~essee-j2--thc Suprcrnc Court rcvcrscd. 
solcrnnly assuring lhc Virginia tribunal that thc national court could 
indccd excrcisc this powcr undcr article I11 of thc Conslilution. Thc 
problcrn, of coursc, is why lhc high court of Virginia should listen lo a 
Suprcrnc Courl which it had already dctcrrnincd had no authority over 
thc maltcr at hand.)33 

J o ~ c c  h o r k i n .  Tlw Fon~nr o fPhc ip l f .  56 N.Y.U. L Rev. 469. 495-97 (1981) for 
a discussion of "interpretive intent." 

"In brief (and to many rcadcrs. familiar) skctch, thc litigalion involvctl a dispute 
bctwccn Marlin.whoclaimcd title by devise from Lord I'nirfax of a Iargcchunk of Virgin- 
ia. and Iluntcr, whoclaimcd title by grant from ~ h c  statc of a mere 788 acres of that Inntl. 
Ilunter's claim depended on the Iawfulncs~ of the scimrc of Fairfax's land by the stale. 
and hfartin'sclairn on the imrnunityof those lands against scizurc by virtue of two trcatics. 
Crucial to thc forcc of the trcatics was a question of the timing of Virginia's p n r p r t c d  
scizurc. In round one, the Virginia Cowl  o f  Appealsrulrd for IIuntcr(1 Iuntcr v. 1:airfax's 
Dcviscc. 15 Va. 218,232 (1810)). In round two, thc Suprcmc Court of the Unitcd Slates 
re\wscd, finding for Martin (Fairfax's Dcviscc v. I Iuntcr's Lesscc, 11 U.S. (7 Cranch) 
603 (181 3)). In round three, Ihc outraged Virginia Court of Appealsdisputcd thc author- 
ityof thc Suprcmc Court itsclf. With scparatc opinions by each of the court's four judges, 
the Court of Appeals unanimously hcld that thc Suprcmc Court of the Unitcd States was 
not superior to the high court of Virginia o r  any other statc, and was not constitutionally 
cnipowcrcd to dircct such courts lo revise their judgments (Iiunlcr v. Martin. 18 Va. 1. 
58 (1814)). Round four is discussed in the text accompanying notc 32. T h e  controvcr- 
sy-including the great personal, professional and political rivalry bclwccn John Marshall 
and the Prcsidcnt of the Virginia Court of Appeals. Spencer Roanc, which was prominent 
in the background-is detailed in 4 A. 12evcridgc. T h e  Life of John Marshall 144-67 
(1919). The  curiosity, ofcoursc, ccntcn on round five: surely the Virginia Court had no 
analytical reason for treating the Suprcrnc Court's judgmcnt,as to itsown powcr, as bind- 
ing. (The thought that the question is political rather than analytical is reinforced by the 
replay of these events in a modern context with vcry diflcrcnt results, as dcscribcd infrn 
notc 36). 

I2l 4 U.S. ( I  W e a l . )  304 (1816). 
"~ssuggcstcdsr~pra note 31. llic ullimatcoutconic in the Fairfaxland litigation was 

neither analyticd nor incvilablc. Things went vcry differently in a rnodcrn Rhodcsian 
paraphrascof theVirginia litigation. After its unilaterally declared indcpendcncc in 1965, 
the Rhodcsian government denied the validity of its earlier (1961) constitution, and 
rejected all forms of legal subordination to England. T h e  Rhodcsian courts cndorsed thc 
premise that the new (1965) Constitution was valid, and hcld that English authority no 
longer reached Rhodesia. Dhlaminiv. Carrer, 2 S.A. 467 (1968). But England continued 
to assert its authority, and the Privy Council-in thc course of hrnring a criminal appeal 
from Rhodcsian prcvcntativc detention (MndzirtlDanrrrro n hrdrwr-Blrrke. 2 S.A. 284 
(1968))- hcld the 1965 Constitution and the cntirc Rhodcsian rcgirnc to bc invalid undcr 
thc 1961 Constitution. T h e  Privy Council's ruling ofcourse includcd thc vital proposition 



But the problematic status of interpretive intent or interpretive 
commands in general can offer no solace to constitutional theorists who 
havc already dccidcd that their job is to obcy the textually specific com- 
mands and only the textually specific commands of the Constitution. 
Thcsc thcorists are unwitting members of a family which you will recog- 
nizc as soon as I introduce some of its members: the male army barbcr 
undcr orders to shave all those men but only those men who do not shave 
themselves, his sister, who regularly asserts that "No generalities arc 
true," and their ne'er-do-well cousin who reluctantly admits that every- 
thing hc says is a lie. Constitutional theorists who take themselves to be 
bound to the explicit commands of the Constitution are placed in the 
same position of self-reference and self-contradiction by the ninth 
amcndmcnt, which textually commands thcm to abandon their bounds. 

As conversation pieces, paradoxes of this sort are amusing, and cven 
i n s t ru~ t ive .~~  But when dilemmic moments like this crop up within the 
precincts of a real-world program for interpreting the Constitution, the 
logical paralysis thcy cany becomes a matter of no little concern. To 
apprcciatc the bleak options open to text-as-tether theorists who con- 
front the ninth amendment, imagine that we had their assignment. 

We could, of course, simply ignore the ninth amendmcnt; but, with- 
out morc, that would be an unjustified lapse from our commitment to 
scrvc the explicit provisions of the Constitution. Or we could struggle to 
interpret our way around what our interpretive methodology would 
otherwise indicate was the full and fair meaning of the ninth amendment 
in order to avoid embarrassment to our entire enterprise; but that would 
simply bc another form of lapse, of course. However tempting, these 
courscs could not commcnd themselves as compatible with our rcsponsi- 
bilit ics. 

Sosuppose we just give in. It might seem instinctually wrong to float 
away from the text of the Constitution as thc ninth amendment dictates, 
but after all a text-specific order is a text-specific order. Why not simply 

lhat i t  wasstill entitled to aet in review of lhe Rhodesian courts, notwithstanding the 1965 
conslitution's provisions to the contrary. This set Ihe stage for criminal appellants in 
anolher Rhodesian case loargue that theirindictmentswere invalid because they charged 
offenses under the regime of law declared unconslitutional by the Priq Council. This 
placed the Rhodesian judiciary in the position o f  choosing up. Buttressed by lengthy and 
learned opinion the Rhodesian judges (with explicit reference to their own situations as 
employeesol the new constitutional regime)did the inevitable. R. v. Ndhlovu. 4 S.A. 515 
( 1968). 

j41nterested lay readers owe themselves the pleasure of R. Smullyan, What is the 
Name of This Book? (1986). 
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obcy this one? Unfortunatcly, things arc not so simplc. If our cornmit- 
men1 to cxplicit text is for some good rcason, likc the foundational view 
that thc cxclusivc grounds of lcgitimatc governmental choice is conror- 
mity with the popular will, thcn that rcason itsclf will be confounded by 
obcdicnce to the ninth amendmcnt's intcrpretivc command. Thc majori- 
tarian provenance of the ninth amcndmcnt is not sufhcicnt, any morc 
than would be that of a ntificd constitutional amendmcnt which created 
a feudal monarchy.35 As majoritarians we could not acccpt thc perfectly 
cnactcd command to give oursclves ovcr to a monarchy, and as majori- 
tarians wc cannot acccpt thc dircctivc of the ninth amendment, since it 
insists that we consult some source othcr than the enacted constitutional 
t c a  to inform constitutional dccisions that will prevail ovcr the will of 
contemporary social majorities. 

If wc cannot join thc ninth amcndmcnt, suppose we try to beat it: in 
light of our foundational commitment, we could disavow the message of 
the ninth amendmcnt with regret, and continue with our general enter- 
prise of tcxt-spccific constitutional intcrpretation of everything clsc in 
thc Constitution. Wc would not bc simply ignoring the arncndment, but 
rathcr making a studied judgmcnt that the same foundational comrnit- 
mcnt which draws our allegiance to thc Constitution requires that we dis- 
regard some of its stipulations. 

This secms a relativcly cheap way out of our bind. T N ~ ,  a piece of 
thc Constitution has to bc jcttisoncd, but this would not be the first time. 
(Thc contracts clause is one instancc that corncs to mind. Even after its 
sccond coming36 it is much rcduced from its once vital form.)The model 
for this proposal is the situation in which a statute provides forX. I: and 
Z, a court finds that Z is invalid, thc court severs and nullifies the invalid 
part, and thcn thc court procecds to enforce the balance of the statute. 
But the ninth amcndrncnt, unfortunatcly, is not a discrctc branch which 
can bc pruncd lcaving thc rest of thc constitutional trcc intact. The ninth 
amcndmcnt has gcncral implications for thc liberty-bearing provisions of 
thc Constitution which cannot bc ignored without unseating our project 
of text-specific intcrpretation. 

"see Sager, supra note 26, at 443-44. 

"See United StatesTtust C0.v. New Jeney.431 U.S .  l(1977); and Allied Structuml 
Sleel Co. v. Spannaus, 438 U.S. 234, rehg denied. 439 U.S. 886 (1978). But before 
investing too heavily in contract clause futures, see Energy Reserves Group v. Kansas 
Power & Lighl Co.. 459 U.S. 400 (1983), and Ejaon Corp. v. Eagerton, 462 U.S. 176 
(1983). 



Lct mc makc thc point by shifting the storyfora moment. Imagine a 
game of constitulional interpretation-"The Unenumeratcd Powers 
Gamcn--with the following instructions: 

Assume that the tenth amcndmcnt has been replaced by an amend- 
mcnt stipulating that the enumerated powers of the federal govem- 
mcnt arc only instances or examples of a general police power 
posscssed by t he national government. Everything else about the Con- 
stitution is the same. This one change aside, you are to construe the 
provisions of the Constitution-including, of course, the first three 
articles-with strict regard to the intent of the framers. 

The instructions to this gamc are not only bizarre, but incohcrcnt. Con- 
struingarticlc I "with strict rcgard to the intcnt of the framcrs" is impossi- 
blc oncc thc cnumeratcd powcrs structure is turned inside out. The bcst 
wc could do, in one sense, would be to read the list of congressional pow- 
crs in articlc I, section 8 as narrowly and consistently as possible in order 
to sce lhcm as inslantiations of a comparativcly limited understanding of 
thc "gcncral police powcr" posscssed by the federal government. Even 
this modcst movc in thc dircction of the actual intent of the framers 
would havc its problems, since whatever was gaincd would be at the 
cxpcnsc of thc generous spirit of the initial rule of the game. 

Rcading thc ninth amcndmcnt out of the Constitution in order to 
rcmain faithful to our (assumed-for-purposes-of-playing-this-possibd- 
ity-out) majoritarianism is futile in the same way as is the unenumerated 
powers game. The ninth amendment confirms that the liberty-bearing 
provisions of the Constitution and Bill of Rights were responsive to 
notions of political morality; that they were not disembodied acts of 
capricious will that somehow gained widespread support; that they wcrc 
linkcd as part of a more general understanding; and that they were not 
exhaustive of the fabric of which they were a part. To read them as 
sclf-contained and exhaustive is to badly misread them, if one is in pursuit 
of thc enactcd tcxt asa tether to the will of the enacting generation. Tobc 
surc, il is logically possible to blind oursclvcs to thc ninth amendment 
and rcject the picture of the liberty-bearing provisions of the Constitu- 
Lion that it advances: we can read and interpret the Constitution clauseby 
indcpcndcnt clausc, cschcwing links and rcspccting lacunae. But what 
could wc possibly hope to gain by the exercise? Surely not our majori- 
Larian objective of conformity with the enacted Constitution: the trauma 
LO the interpretive milieu of the liberty-bearing provisions of the Consti- 
tution causcd by the repudiation of the ninth amendment is simply too 

great. In cffcct, we havc just pushcd thc paradox of thc majoritarian rcadcr 
of the ninth amcndmcnt to anothcr lcvcl; we havc not surmounted it. 

Somewhat more cornplicatcd is thc status in light of thc ninth 
amcndment of sophisticated vcrsions of majoritarianism. John Ely, for 
example, has argued for an interprctivc rcgime pursuant to which thc 
explicit text of the Constitution is augmcntcd by judicial doctrine, but 
only to the limited end of perfecting the majoritarian process.37 Considcr 
two arguments on behalf of Profcssor Ely's claim, onc foundational and 
the other s ~ b s t a n t i v e : ~ ~  

Foundational: 

(a) We bcgin with majoritarianism asour foundational account of the 
Constitution, and concludc accordingly that \vc arc bound to thc 
explicit tcxt of the document as a tether to thc \+ill of thc ratifying 
population. 

(b) Thcn we obscrvc thc lesson of thc ninth amcndmcnt that thc 
explicit rights-bcaringprovisionsof thc Constitution arc instantiations 
of a broader understanding of the propcr rclationship bctwccn a gov- 
cmmcnt and its citizens, a rclationship sccurcd in part by uncnumcr- 
ated positive legal rights. 

(c) Finally, we conclude that the only w a y  wc can makcscnsc of thcsc 
apparently conflicting demands is to let loose of thc text as rcquircd by 
(b), but at thesame time to confine our intcrprctivc free-flights to the 
project of perfecting the majoritarian proccss, in ordcr to avoid doing 
violence to (a). 

Substantive: 

(a) We start with a non-majoritarian foundational account of the Con- 
stitution, an account which does not bind us to the explicit text of the 
document, but rather directs us to fit the rights-bcanng provisions of 
thc Constitution and the tradition which pcnds to them into a gcncral 
understanding of the proper rclationship between a state and its citi- 
zcns. 

(b) In response to the mctaconstitutional mandate of (a), w dcvclop 
the required understanding of our tradition of constitutional rights, 
pursuant to which it emerges that the object of the individual rights 
aspects of the Constitution is thc protection of the majoritarian pro- 
Ccss. 

37Sce J .  Ely, w p r a  note 6. 

38Scc mpra note 4 ,  for a discussion of the distinction between foundational and sub- 
stantive accounts of Ihe Constitution. 



(c) Accordingly, the projcct we assign to the constitutional judiciary is 
the pcrfcction of the majoritarian prows. 

I h c  problcm with thc foundational argument should bc familiar: i t  
pcrpctuatcs thc paradox of thc ninth amendment and majoritarianism. 
I'hc movc from a majoritarian foundational account dircctly to an insis- 
lcncc that intcrprctivc acccss to thc Constitution bc confined to ovcr- 
;ight of thc majoritarian proccss suffcrs thc cmbarrassmcnt of 
t'rocrustes: thcrc is simply too much lcft over. The majoritarian who fol- 
lows Ely on foundational grounds39 rcmains in much the same quandary 
IS thc simplc, tcxt-bound majoritarian. By artificially truncating thc 
xopc of the intcrprctive enterprise, this move renders incoherent the 
mgoing commitmcnt of the majoritarian to pursue the enacted inten- 
:ions of thc framcrs. 

' I l c  substantive argumcnt docs not suffcr from this dilficulty. It is 
ogically possiblc that an unrestricted inquiry into the project of the Con- 
;titution- thc projcct of which thc rights-bearing provisions of the Con- 
ditulion arc non-exhaustive instantiations-could rcsult in thc 
:onclusion that it is all about thc pcrfcction of the majoritarian process. 
Wcrc this thc casc, an cxclusivc commitment to that projcct would of 
:oursc bc cntircly consistcnt with the metaconstitutional mandate of the 
iinth amcndrncnt. But this would not be majoritarianism in the founda- 
ional sense, a political theory brought to the Constitution; it would be a 
;ubstantive interpretation taken from the Constitution. The difference is 
xucial. Suppose wc wcre taking up thc question of whether thc constitu- 
ional recognition of an autonomy right along the lines of the right ofpri- 
lacy was appropriatc.The argument in favor of recognition would have to 
ncludc a substantivc account of thc Constitution's projcct pursuant to 
diich the right of privacy was csscntial; that account would of coursccon- 
lradict the pcrfcction ofthe majoritarian process account, and wc would 
havc to choose betwccn thcsc competing interpretive renditions of the 
Constitution. Whatwouldnor bc on the table, though, isa disposingfoun- 
3ational claim from majoritarianism that would rule the right of privacy 
;iccount out of order. 

In thc end, majoritarian objections to the ninth amendment simply 
cannot work. To thc contrary, it is majoritarianism which is imperiled by 
thc witness of thc ninth amendment. This is an important proposition, of 

39Ely himself relies on  the foundational claim from majorilarianism (though he 
appears t o  believe the substantive claim to be true as well). See J. Ely, supra note 6,  at 
4-9; c/: id. at 88-101. 

coursc, sincc i t  disqualifics support for a prcvalcnt undcrstanding of thc 
Constitution. (Thc ninth amcndmcnt is not the causc of thc difficulty. 
but mercly an insistent rcmindcrof thc important structural rcality ofthe 
Constitution which is thc causc of thc difficulty-just as thc tcnth 
amcndrncnt is a rcmindcr rathcr than a causc of thc enumcratcd powcrs 
structure of thc Constitution.) If thc ninth amcndmcnt docs nothing 
more than hclp dcfcat majoritarian rnisundcrstandings of the 
rights-bearing provisions of the Constitution, it will have scrved wcll. 

It docs not follow from thcdcfcat of majoritarianism, however, that 
thc ninth amcndmcnt prevails. All wc havc donc is dispatch what may 
havc sccmed likc a formidablc objection to taking thc amcndmcnt at facc 
valuc and pursuing the methodology i t  comrncnds. For thc ninth amcnd- 
mcnt's understanding of thc rights-bearing provisions of the Constitu- 
tion to command our analytical allcgiancc, wc must arrivc at a 
foundational view of thc Constitution that lcads toan intcrprctivc stancc 
consistcnt with thc arncndmcnt's rcmindcr of thc naturc of thc constitu- 
tional entcrprisc. Since wc know that majoritarianism and othcr 
text-as-tcthcr foundational vicws arc unablc to make pcacc with the 
Constitution itsclf, the inccntivc to dcvclop such a foundational vicw is 
grcat. 

IV. 

Onc question is bound to arisc from a scrious encounter with thc 
ninth arncndmcnt: havc wc (judges, scholars, and othcr constitutional 
decisionmakcrs and commentators) bccn getting it wrong all thcscycars? 
Aftcr all, the ninth amendment has bccn rclcgatcd to a dark corncr of thc 
constitutional closct into which almost no onc sccms anxious to poke. If 
such a ncglcctcd piccc of thc Constitution is rcally as ccntral to thc 
meaning of thc rights-bearing provisions as I havc suggcstcd, it is reason- 
able to wondcr whcthcr wc havc bungled thc business of constitutional 
intcrprctation in somc chronic, cndcmic way. p c r c  lurks thc opposite 
point, as wcll: namcly, that an intcrprctivc advcrsc possession scts in 
after 200 ycars pursuant to which claims that jar scttlcd scnsibilitics 
should be barred.) 

Thcrc is no methodological gcncralization that holds over thc run 
of our constitutional jurisprudcncc, of coursc, but I think that prominent 
features of our constitutional tradition can bcst bc cxplaincd as reflecting 
rathcr than dcfcating thc structural understanding of the Constitution 
for which thc ninth amcndmcnt stands. Thc most distinct of thcse is thc 



doctrinc of incorporation, which is a chronic conceptual embarrassment 
to constitutional analysts. Nothing about the due process clausc of the 
fourteenth amcndmcnt, of coursc, offcrs any comfortable support for 
imposing Bill of Rights limitations on thc states; and thc job ofcxplaining 
oursclvcs in this rcgard is madc if anything more difficult by thc sclectivc 
naturc of thc incorporation proccss, pursuant to which small parts of thc 
Bill of Rights havc bccn omittcd. As troubling as thcse mattcrs may bc, 
thcy rcccdc in thc face of the baldly prochronistic doctrine that the due 
proccss clausc of the fifth amcndment incorporates the principlcs which 
undcrlic thc cqual protcction clausc (ratified roughly 100 ycars latcr). 
Salvaging operations have becn mounted, in the form of the observation 
that thc privileges or immunities clause would provide a bctter four- 
tccnth amendment home for i nc~ rpo ra t i on ,~~  and the suggestion that we 
ought in any evcnl live with thc mistake of incorporation in the name of 
starc d ~ c i s i s . ~ ~  But I think these analytical patches miss-indced 
obscurc-the point. Almost no one really believes that incorporation in 
cithcr direction is a mistake; and the impulse to affirm incorporation 
owcs littlc or nothing to a subliminal reading of the privileges or immuni- 
tics clausc mcssage. Rathcr, we understand the liberty-bearing provi- 
sions of thc Constitution to reflcct a gcneral view, or project, of political 
justicc. In the facc of that understanding, we are naturally moved to 
spread thc rcach of those provisions to all governmental entities; and in 
thc face of that understanding, confinement to the explicit text of the 
Constitution is no virtue.42 

The right to travel and the right of privacy (both of which happen to 
bc infelicitously named43) are also prime exhibits, of course. Neithcr has 
an cxplicit tcxtual basis in the Constitution. Whilc the right of privacy has 
bccn thc object of dispute, that dispute on the whole has been about the 
application of the right, not its basic legitimacy as a strand of constitu- 
tional analysis. The right to travel is perhaps a more compelling example 
for thosc who have yet to come to terms with the right-of-privacy-bascd 
notion that thcre are some matters of personal choice not involving 

4 0 ~ e e ,  e.g., Duncan v. Louisiana, 391 U.S. 145, 166 (1968)(Black, J., concurring). 

4 1 ~ ~ e ,  e.g., Monaghan. Stare Decisis and Comrirurional Adjudication, 88 Colum. L 
Rcv. 723, 728-29 (1988). 

4 2 ~ e e  supra texl pp. 249-50. 
43The righl lo lravel is close, bul Professor Gunther's "righl lo intentalc migration" 

issurcly more to the poinl. G. Gunlher, Constilutional Law 832(11 Ih cd. 1985).The right 
to privacy is simply misleading; i t  is of course an autonomy righl, not a privacy righl. 
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spcech or rcligion which arc simply outsidc the rcach of govcrnmcntal 
fiat. No one scems troublcd by thc right to travel. To thc contrary, the 
Suprcmc Court-correctly I think-points to thc abscncc of an cxplicit 
tcaual hornc for thc right with pridc, as a kind of cvidcncc of the ccntral- 
ity of thc right to thc constitutional projcct of which i t  is indisputably a 
part.44 

Rcyond discrctc promincnccs likc incorporation, thc right to travcl 
and the right ol privacy, therc is a more gcncral pcrvasive way in which 
constitutional law is compatible with thc ninth amcndmcnt. Equal pro- 
tection has bccn fortified to bar racial scgrcgation, protcct voting rights 
and apportion electoral power, and rcstrain discrimination on grounds of 
gender, legitimacy and alicnagc; the cstablishmcnt clausc has bcen redis- 
covered and given a strangely varicgatcd lifc o l  its own; a broad and com- 
plex tapestry of specch ccntcrcd libcrty has bccn wovcn; thc contract 
clause has waxed, wancd, waxed and wancd again. Evcrywhcre in the 
jurisprudcnce ol constitutional rights there runs the scnsc of a sustained 
projcct to dcfine and maintain thc propcr relationship bctwcen govcrn- 
mcnt and its citizens. Thc tcxt of thc Constitution itsclf is seldom more 
than a point of dcparturc in thc cffort. 

Thcrc is a tcndcncy among thosc who choosc to rcad the ninth 
amcndmcnt to mean what i t  says to bc rathcr picky with their own choice 
of language; thcsc conccms with terminology are wrappcd up with more 
basic matters, and merit attention. Thc phrasc "ninth amcndmcnt 
rights." for cxamplc, is disfavorcd, sincc what thc amcndmcnt actually 
docs is offcr an intcrprctivc gloss for thc lihcrty-bcaring facets of thc 
Constitution as a wholc. This raiscs the qucstion of just whcrc thc 
non-tcxtual claims of constitutional right countcnanccd by thc ninth 
amcndment are to find thcirconstitutional hornc. It is not at all clcar that 
rights which lack the support of cxplicit tcxt are advantagcd by bcing 
assigncd to catch-all textual phrascs. Thc right to travcl and the right to 
privacy, for examplc, do just fine on their own. Claims of this sort cannot 
float in the air; they are woven into thc fabric of constitutional justice, 
with significant tics to thc cxplicit liberty-bcaring provisions of the Con- 
stitution. Rut banding thcm with tcxt asgencral as "privilcgcs or  immuni- 
ties of citizcns of thc Unitcd States" or as rnisuscd as "duc proccss" 

4'See Shapirov. Thonlpson, 394 U.S. 618, 629-30 (1969); Unilcd Slalcs v. Gucst, 
383 U.S. 745. 759 (1966). 
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neither aids nor uscfully rccords the processof evaluating these claims in 
light of our constitutional jurisprudence. 

VI. 
Our titular point of departure was the question of what you can do 

with thc ninth amcndment. The answer, I think, is simply this: you can 
rcmembcr the ninth amendment. (Once you have done so, it is not at all 
clcar what you can do with majoritarianism as a foundational account of 
the Constitution.) 

10. Doing More Than Remembering the Ninth 
Amendment * 

The rcccnt revival of intcrest in the ninth amcndment is partly due 
to dissatisfaction with the intrusive bureaucratic state created in this 
country over the last fifty years. The ninth amcndment is, of course, a 
fairly obvious placc to look for protection from thc ravages of positivism, 
for it holds out at lcast a modicum of hope to thosc who valuc liberty and 
autonomy-those, that is, who would like to locate in the Constitution 
something like a general right to be left alone. Such people used to be 
called liberals, but that label has ironically been appropriated by persons 
with a social vision which requires massive coercion to effect and main- 
tain it. This coercion appears in a large number of forms, but most 
frequently it manifests itself in two ways: first, in interventionist statutes 
that prohibit the enforcerncnt of some contracts or compcl the creation 
of othcrs; and second, in takings and redistributions of wcalth that have 
rcndcrcd thc promise of just compensation hcld out in the fifth and four- 
tccnth amcndmentsa virtual dead letter. Since the possibility of enforcc- 
ment is what often, though by no means always, induces obedience to law, 
guns and jails lurk behind these laws, however subtle may be the camou- 
flage, and however worthy their progenitors think them to be. Much 
recent ninth amendment scholarship is generatcd by a desire to find 
some sanctuary from what is perceived as majoritarian tyranny. 

Professor Sager's finely tuned arguments aimed at helping us 
understand what the ninth amendment might mean raise every plausible 
possibility and, indeed (deliberately) one or two implausible possibilities 

'Reprin~ed, by permission, from 64 Chi.-Kent L Rev. 265 (1988). 



as wcll.' It isa most sophisticated addition to thc literature which. though 
contributors to i t  havc exhibited remarkable energr and creativity, is 
ml,idly cxhausling lhc subjccl. However, lo one who has rcccnlly fallcn 
from gracc, that is, has assumcd a judgment seat in the rcal world aftcr 
fiftccn ycars as an academic lawyer, it is a little troubling to conclude, as 
I'rofcssor Sagcr docs, that what wc can mainly do with the ninth amcnd- 
mcnt is rcmcmber it. I no longcr have thc luxury of musing luxuriantly 
ovcr cascs. Rcal pcoplc have real cascs that require decision, and decid- 
mg rcal cascs rcquircs a court to give content to words if i t  can. I shall 
thcrcforc try to answer thc question posed by Professor Sager's title in a 
slightly differcnt way. 

At thc risk of appearing tcndcntious, i t  would seem right to bcgin 
with thc obscrvation that thc ninth amcndmcnt mcans what i t  says and 
that i t  was includcd in thc Constitution simply to prevent the Bill of 
Nights from triggering the maxim inclusio unius. Having said that, 
another obscrvation is in ordcr: Thcre is littlc anxicty in thc eigh- 
tccnth-century sourccs about where judges and others were supposed to 
look to discovcr what thc rights protected by thc ninth amendment wcre. 
'Ib thc modcrn mind this creates a rcal puzzle. That it docs so is attribut- 
able to the positivistic character of modem legal syslcms and lo our 
doctrinc of stare decisis (not wcll established in the cightcenth century) 
which combine to makc us uneasy about reaching conclusions that are 
not rcadily attributable to some legislative or judicial text. The notion 
that law could be discovered in custom or usage or simply by the applica- 
tion of moral minds lo facls is no1 one with which thc lwcnticth ccntury is 
vcry comfortabIe, but moral skepticism was not a characteristic of 
cightccnth-ccntury republicanism. Another possible explanation for the 
lack of guidance provided us as to thc contcnt of the ninth amendment is 
that thc revolutionary gencralion had no1 completely thought lhrough 
what lhc amcndmcnt mcant bccausc thc practice of judicial rcvicw was 
not all that firmly cstablishcd. It is certain, of course, that that generation 
would not havc asked itself immediately, as we would, what a coun would 
do with a proposcd constitutional tcxt, becausc the Constitution was not 
thought of as belonging cxclusivcly or cvcn primarily lo onc branch of thc 

'Sager. You C ~ I I  Raise rhe Anr, Hide &Iti~zdrl~e Fourrh, andPlead [he Eph. BUI W I U ~  
on E a ~ ~ l t  Can You Do with [he Ninrh Antend~nenr?, 64 Chi.-Kent L Rev. 239 (1988) 
(reprinted as chapler 9 of lhis volume). 

govcrnmcnt, and, morcovcr, thc powcr of courts lo lransform sociclics 
had not ycl bcen cxpcricnccd. Lastly, in attempting to understand thc 
vagucncss of thc ninth amcndmcnt, it is wcll to rcmcmbcr that, at lcast 
among that class of pcrsons who wcrc likcly to hold powcr in thc govcrn- 
mcnt, thcrc was a vcry gcncral agrccmcnt about what govcrnmcnl was 
for and thcrcforc aboul what individual rights in fact cxistcd. Wc arc 
dealing with a timc in which thc way that a moral world was ordcrcd was 
rcgardcd almost as a palpablc fact.This cultural homogcncity, of course, 
can bc casily cxaggcratcd, but its cxistcncc cxplains a numbcr of lcgal 
phcnomcna, such as thc grcat powcrof cighlccnth-ccnlury juries and Ihc 
almost total lack of jury-control dcviccs in colonial Amcrica. 

'Ihcrc is nothing cvcn approaching a homogcncity of opinion today 
on what individual rights dcscrvc recognition or on, what is thc snmc 
thing, the propcr rolc of govcrnmcnt in our pcoplc's social and cconornic 
livcs. Indccd. wc do not cvcn agrcc on whclhcr 11 is uscful or honcst or 
logically possiblc to diffcrcntiatc bctwccn our social and cconomic livcs. 
This isduc, in largc mcasure, to thc extension of political powcr toclasscs 
cxcludcd from participation in govcrnmcnt in thc cightccnth ccntury. It 
says nothing about thc abstract rncrits of a pcrson's politics to obscrvc 
that thc cdcnt of his or hcr devotion, to, say, contract and propcrty as 
ordering moral principlcs is likcly to dcpcnd somcwhat on that pcrson's 
cconomic and social position. But whocvcr may bc right, thc accession of 
largc numbcrsof pcrsons lo full political rights has madc i t  difficult, if not 
impossible. for thc timc bcing at Icast, to rccaplurc lhc day whcn thcrc 
was a conscnsus about what natural law rncans. This may lcad to the 
sorncwhat gloomy conclusion that whilc thc ninth amendment, as a tcch- 
niml lcgal mattcr, must mcan something, it cmnot, as a practical mattcr, 
mcan anything. 

I t  might bc argucd lhal thc inability to rcach conscnsus on thc con- 
tcnl of natural law docs not prcvcnt a court from resorting to it to  dccidc 
cascs. Aftcr all, judgcs do not agrcc with cach olhcr now on the meaning 
of tcxts, so disagrccmcnt ovcr natural law could hardly disqualify i t  as a 
sourcc for dccisions. Ih i s  argument has sornc forcc, and i l  is also wcll to 
rcmcmbcr that natural lawprinciplcs might plausiblybefound not only in 
custom and usagc or in moral rumination but also in statutcs and statc or 
colonial c~nst i tut ions.~ Rut it would bc wrong to attcmpt to reconstruct 
what natural law mcant in thc cightccnth ccntury and pretend that lhal 

2Sce Sherry. The hrmden' U11H7irre11 Cm~rimrio~r.  5 4  U .  Chi. L Rev. 1127 (1987) 
for an exeellenl development of lhis and olhcr ideas. 
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version of natural law is enshrined in the ninth amendment. There are 
many reasons that this is impracticable, but the most fundamental is that 
while natural law is immutable, people's understanding of it can improve, 
and it can be revealed that a previous appreciation of its content was erro- 
neous. One's comprehension of natural law, in other words, is capable of 
evolution. As a modest example of the kind of evolutionary process that I 
mean, let us take a look at the amendment immediately previous to the 
ninth, the eighth, which prohibits cruel and unusual punishment. It com- 
mands us not to inflict cruel and unusual punishment, but it does not say 
that we are bound by the revolutionary generation's view of what is cruel 
and unusual. It tells us not to be cruel in an absolute, Platonic sense. In 
other words, we are bound to do as the framers said, not as they did. The 
same argument can easily be transported into cases invoking the ninth 
amendment. 

Even if we cannot have natural law back, we can give meaning to the 
ninth amendment, without giving it any particular content, by ascribing to 
it a kind of supplementary role. The ninth amendment can usefully serve 
asa directive that rights ought to be taken seriously. It is altogether plau- 
sible to take the position that the ninth amendment serves as a direction 
to us to adopt a broad view and liberal construction of the first eight 
amendments and to regard the personal liberties enumerated there as 
deserving the most meticulous, fastidious, and expansive protection. At 
the very least, this would mean that in doubtful cases the balance ought to 
be struck against the existence of governmental power. A judicious use of 
the amendment in this way could create a constitutional jurisprudence 
which sees government powers "as islands surrounded by a sea of individ- 
ual rights" rather than seeing "rights as islands surrounded by a sea of 
government p~wers."~ Such a role for the ninth amendment could radi- 
cally alter the outcome of many cases. It at least satisfies the need to give 
meaning to everything in the Constitution, not to mention the duty to 
defend freedom. 

'S. Macedo, Ihe New Right v. The Constitution 27 (1986). 

11. Unenumerated Rights and Originalist 
Methodology: A Comment on the Ninth 
Amendment Symposium* 

Earl M. Maltz 

The ninth amendment plays an important role in the ever-popular 
sport of originalist-bashing. Originalists believe that judges should follow 
the intent of the framers in constitutional adjudication. In particular, in 
individual rights cases adherents to originalism argue that judges should 
constitutionalize only those rights specifically contemplated by the 
framers.' The theory has been widely criticized from a variety of different 
perspectives.2 

The use of the ninth amendment against the standard originalkt 
position is distinguished by its apparent consistency with the basic prem- 
ises of originalism itself. On its face, the language of the amendment 
seems to acknowledge the existence of unenumerated rights. Thus, the 
argument goes, if one is really concerned with effectuating the intent of 
the framers, he should not adopt a "clause-bound" view of rights, but 
rather some other, more open-ended approach to constitutional inter- 
pre ta t i~n .~  

'Reprinted, by permission, from 64 Chi.-Kent L Rev. 981 (1989). 
'For arguments supporting originalism, r e  Bork. NeulmlRirciples and S o w  F h  

Anundment Problem, 47 Ind. LJ. 1 (1971); Kay. Adherence to Ihc Original Intentions in 
Constit~tional Adjudicarion: Three Objections and Responses. 82 Nw. U.L Rev. 226 
(1988); Malt?, Some New Thoughrr on an Old Problem-7hc Rdc of the Intent of the Fram- 
en in ConstinrtionalThmy, 63 B. U. L Rev. 811 (1983); Monaghan, Our Prrfect Consh'tu- 
tion. 56 N.Y.U. L Rev. 353 (1981). 

lE.g.  M. Peny, The Constitution, The Courti and Human Rights 9-10 (1982); 
Brat, l 3e  Muconceiwd Quest fw theOrighal Undemanding. 60 B.U.L Rev. 204 (1980); 
Dworkin, The Fomm of Rinciple. 56 N.Y .U. L Rev. 469 (1980); Tbshnet. Following the 
Rule3 h i d  Down' A Critique of lntupretivism and Neuml RincipIcr, 96 Haw. L Rev. 781 
(1983). 

'E.g.. J. Ely, Democracy and Distrust 34-41 (1980) (emrpted in volume 1). 



In order for this argument to justify expansive judicial review of 
actions by srute governments, two preconditions must be satisfied. First, 
the ninth amendment must be  shown to have been intended to be a limi- 
tation on state governments. Second, one must demonstrate that the 
framers of the ninth amendment did in fact intend to constitutionalize 
unenumerated rights. The remainder of this Comment will show that 
neither of these assumptions are supportable. 

I. The Applicability of the Ninth Amendment to the States 
Commentators on the ninth amendment typically concede that, as 

an original matter, the ninth amendment was only intended to be  a con- 
straint on the federal g ~ v e m m e n t . ~  Thus, their case depends largely on 
acceptance of the controversial thesis that section 1 of the fourteenth 
amendment was intended to make the Bill of Rights applicable to the 
states. Once this premise is accepted, they argue, to exclude the ninth 
amendment from the incorporation doctrine can only be viewed as  a 
manifestation of the intellectually unpalatable concept of "selective 
i n c o r p ~ r a t i o n . ~ ~  

The difficultywith thisargument is that it restsonan historical defi- 
nition of the phrase "Bill of Rights." In modem parlance, "Bill of Rights" 
does refer to the first ten amendments to the Constitution. During the 
Reconstruction Era, by contrast, the understanding of the phrase seems 
to have been somewhat more limited. Both Representative John A. 
Bingham of Ohio and Senator Jacob Howard of Michigan-the two 
authorities relied upon most heavily by supporters of the incorporation 
theory-stated that section 1 incorporated the f i t  eight  amendment^.^ 
Thus, from an originalist perspective, incorporation theory should not 
support the application of the ninth amendment to the states. 

Of course, this conclusion does not necessarily end the debate over 
the ninth amendment. One might still construct some other historical 
argument that demonstrated the applicabilityof the ninth amendment to  
the  state^.^ Moreover, even if the ninth amendment did not constrain the 

'Sager. You Can Rake the Fimr. Hide Behind the Founh, and Plead rhe Fijih. But What 
on Eanh Can You Do wirh rhe Ninth Amendmnr?. 64 Chi.-Ken1 L Rev. 239,253 (1988) 
(reprinted su chapter 9 of this volume). 

Id. at 253-54. 

Globe, 39th Cong., 1st Sess. 2765 (1866) (Howard); id., 42d Cong.. 1st Sess. 
App. 84 (1872) (Bingham). 

' See Levinson, Conrrirurional Rheroric a d  zhe N i n l  Amendment, 64 Chi.-Kent L 
Rev. 131. 143-44 (1988) (reprinted as chapter 4 of this volume). 

11. The Ninth Amendment and Nontextual Rights 
Commentators have expressed sharply differing views of the 

intended scope of the ninth amendment. Russell Caplan has provided 
the most extensive defense of the narrow view of the amendmenL8 
Caplan argues that the framers intended only to guard a wide range of 
state-created rights from the suggestion that they were somehow elimi- 
nated by the enumeration of rights in the federal Constitution. H e  con- 
tends, however, that the amendment was not intended to  guarantee that 
these rights would not be invaded by extra-constitutional government 
action.9 Obviously, this interpretation creates no problems for original- 
ists. 

Others, by contrast, take a much more expansive view of the 
framers' intent. Drawing on the work of scholars such asThomas a re^'^ 
and Suzanna sherry,ll the proponents of the expansive view note that 
the framers were operating against the background of a legal culture that 
recognized the existence of legally-enforceable natural rights. They con- 
tend that the ninth amendment was intended to protect this natural law 
tradition from the potential implication that it was inconsistent with the  
specification of a list of rights by a written constitution. On its face, the  
expansive view might seem to create some difficulties for those advocat- 
ing a clause-bound originalist approach. Closer analysis, however, 
reveals that these difficulties are more apparent than real. 

To appreciate this point, one must begin with an examination of the  
precise claim advanced by those who take the expansive view. They 
cannot effectively argue that ninth amendment rights were created by 
the Constitution itself; indeed, the essence of their argument is that the  
amendment protects some rights not established by the written docu- 

sCaplan. The History and Meaning of the Ninth Amendmenl. 69 Va. L Rev. 223 
(1983) (reprinted in volume 1). 

91d. 

l0Grey, Origin of rhe Unwritten Constirution: Fundamenml Low in American Revolu- 
tionary Thought, 30 Stan. L Rev. 843,854-56 (1978). 

"Sherry. The Foundem' Unwrinen Conslifuhon, 54 U. Chi. L Rev. 1127 (1987). 
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ment. Their argument must be that the rights whose existence is recog- 
nized by the ninth amendment should be viewed as part of an "unwritten" 
or LLcomm~n law" constitution, different from and supplementary to its 
written counterpart. 

This view is antithetical to the core assumptions of originalism, 
which rests on a positivistic view of law itself. Of course, originalists do 
argue that courts should follow the "intent" or "understanding" of the 
framers. But they do not believe that courts should feel constrained by 
every thing that the framers knew or believed; only those understandings 
that areincorporated into the constitutional text have the forceof law. In 
essence, originalists believe that judges should be bound by the under- 
standing of the framers because a) the framers had legitimate authority 
to create constitutional constraints; b) that authority was superior to that 
of other agencies of government acting at a later date, and c) the framers 
exercised their authority in a manner consistent with legal norms. In situ- 
ations where the framers had not exercised their authority, under origi- 
nalist theory, the courts should be bound by legislative action or common 
law principles. 

Viewed from this perspective, even under the expansive view of the 
ninth amendment, the unenumerated rights recognized by the amend- 
ment do not rise to the level of constitutional norms. The framers of the 
amendment did not create those rights through operation of the legiti- 
mate constitution-making process envisioned by originalists; at most the 
framers simply assumed that a body of rights existed prior to the making 
of the written Constitution and resolved that creation of other con- 
straints on government by the framers' constitution-making process 
should not destroy those rights. But by definition, the body of rights pro- 
tected by the ninth amendment are not constitutional at all, but rather 
extra-constitutional. Since the recognized rights are not created by the 
legitimate operation of the wnstitution-making process, originalist 
theory does not mandate their protection. 

Some critics of originalism contend that this version of the theory 
takes an overly narrow view of the framers' intent. They argue that in 
order to be consistent, originalists must also consider the framers' "inter- 
pretive intentw-the question of whether the framers themselves 
believed that their specific intentions should constrain later judicial 
action.12 Lf this argument is persuasive, then the proper interpretation of 

12See Brat, supra note 2. at 212. See generally Powell, 7he Originnl unde~tmding 
of Orignallntent, 98 Haw. L Rev. 885 (1985) (arguing that framers did not intend future 
judges to be bound by original understanding). 

the ninth amendment is critical to constitutional theory. lzor if the expan- 
sive view is correct, then the framers plainly did not intend to bind future 
courts to the rights explicitly guaranteed by the text of the Constitution. 
Thus, if a consistent originalist must consider interpretive intent, he  
would be compelled to search for nontextual rights.13 

As I have suggested elsewhere, this argument misunderstands the 
source of the appeal of originalism.14 The flaw in the argument is that it is 
contemporary judges-not the framers themselves-who are being 
asked to take political action by deciding cases. Here a statutory analogy 
is instructive. In searching for the intent of the drafters of a statute, 
judges do not ask if that mode of analysis was in the minds of those who 
created the statute; instead, courts search for the relevant intent because 
modem conceptions of the judicial role require such an inquiry. Sirnilar- 
ly, if originalist judges consider the views of the framers important, it is 
not because the framers themselves believed those views important, but 
rather because a modem political theory requires fidelity to the framers' 
views. Therefore, a consistent originalist need not necessarily feel bound 
by the framers' interpretive intent; instead he can plausibly rely on an 
independently-derived theory of constitutional interpretation. 

Of course, one could easily describe a plausible theory of constitu- 
tionaladjudication that directed courts to focuson the interpretive intent 
of the framers. The point is that one can construct equally plausible origi- 
nalist models that do not embrace interpretive intent. Thus, even accept- 
ing the most expansive view of the intent of its framers, the existence of 
the ninth amendment does not conclusively discredit clause-bound theo- 
ries of originalism. 

111. Conclusion 

Ninth amendment aficionados greatly overestimate its significance 
to contemporary debates over constitutional theory. Admittedly, the 
amendment does seem to suggest that the framers believed that people 
possessed rights other than those specifically enumerated in the Consti- 
tution. At the same time, however, the language does not indicate that 
those rights were to be protected by the Constitution, but ratherfiom the 
remainder of the Constitution. Further, the evidencesupporting the view 

13Barber, 7he Ninth Amendment: Inkblot or Another Hard Nut to Crack?. 64 
Chi.-Ken t L Rev. 67.76-84 (1988) (reprinted as chapter 1 of this volume). makes a simi- 
lar argument. 

I4Maltz. Foreword: The Appeal of Originalism. 1987 Utah L Rev. 773, 800. 



that the drafters of the fourteenth amendment intended to incorporate 
the first eight amendments does not support a similar inference with 
respect to the ninth amendment. In short, the critics of originalism must 
look elsewhere if they wish to find a constitutional provision that 
unequivocally refutes those who would bind courts to the intent of the 
framers. 12. Antifederalism and the Ninth Amendment* 

Calvin R. Massey 

I. Introduction 
In this Essay I intend to advance two general propositions about the 

ninth amendment1 and several specific ideas that follow from those 
propositions. First, the amendment embodies a deep belief that the indi- 
viduals composing a political society cede to government only a limited, 
enumerated portion of their freedom% all other individual rights, of 
whatever source, are inviolate. Second, and somewhat more controver- 
sially, the amendment is part of an "Antifederalist Constitution," the 
promise of which has been largely ignored due to the political victories of 
the Federalist judiciary in the formative years of American constitutional 
jurispnrdence.2 The "Antifederalist Constitutionn is concerned with 
preservation of the states as autonomous units of government and as 
bulwarks of individual liberty. The ninth amendment's peculiar and pow- 
erful contribution is that it is a vehicle for recognizing that state guaran- 
tees of individual rights, through state constitutions, are of co-equal 
status, as a matter of federal constitutional law, with any right specifically 
enumerated in the federal Constitution. The significance, of course, is 

'Reprinted, by permission, from 64 Chi.-Kent L Rev. 987 (1989). For an expanded 
presentation of thu the&, see M q ,  1990 Wu L Rev. 1229. 

"The cnumcration in the Constitution of certain righh shall not be construed to 
deny or  disparage others retained by the people." U.S. Const. amend. 1X 

21 use the termMAntifederalist Constitution" to include theninth. tenth, and eleventh 
amcndmenh. An argument can be made that the term should include the first eleven 
amendmenh since the impetus for the Bill of Righh largciy came from Antifederalists 
in the state ratifying conventions. See infm notes 5-14 and accompanying text I limit the 
term becaw the ninth. tenth and eleventh amcndmenh all speak to the structure of the 
Constitution itself, and do x, in a fashion that unabashediy a d d r e w  Antifederalist con- 
c c m .  For more of my evolving v i m o n  this complexsubject, r e  M a w ,  Fedemlirm and 
Fundamental Righrs: 7hc N i d  Anundnunf, 38 Hastings LJ. 305 (1987) [hereinafter 
M a w .  Fedemlirm] (reprinted in volume 1): Massey. Slate Sovcmignty and lhe Tcndi and 
Elevenlh Anundmcnu. 56 U. Chi. L Rev. 61 (1989). 



that the drafters of the fourteenth amendment intended to incorporate 
the first eight amendments does not support a similar inference with 
respect to the ninth amendment. In short, the critics of originalism must 
look elsewhere if they wish to find a constitutional provision that 
unequivocally refutes those who would bind courts to the intent of the 
framers. 12. Antifederalism and the Ninth Amendment* 

Calvin R. Massey 

I. Introduction 

In this Essay I intend to advance two general propositions about the 
ninth amendment1 and several specific ideas that follow from those 
propositions. First. the amendment cmbodics a deep bclicf that thc indi- 
viduals composing a political society cede to government only a limited, 
enumerated portion of their freedoms; all other individual rights, of 
whatever source, arc inviolate. Second, and somewhat morc controvcr- 
sially, the amendment is part of an "Antifcdcralist Constitution," the 
promise of which has been largely ignored duc to thc political vicloriesof 
the Federalist judiciary in the formative years of American constitutional 
juri~prudencc.~ The "Antifcdcralist Constitution" is concerned with 
preservation of the states as autonomous units of government and as 
bulwarksof individual libcrty. The ninth arncndment's peculiar and pow- 
crful contribution is that i t  isa vehicle for recognizing that statc guaran- 
tees of individual rights, through state constitutions, arc of co-equal 
status, asa matter of federal constitutional law, with any right specifically 
enurncrated in the federal Constitution. The significance, of coursc, is 

'Rcprinlcd. by permission, from 6 4  Chi.-Kent L Rev. 987  (1989). For  a n  expanded 
prcscnlalion of lhis thesis. see Massey, 1990 Wis. L Rcv. 1229. 

" T h c  cnumeralion in Ihc Conslilution o f c c r ~ a i n  righls shall no1 h e  eonstrued to  
deny o r  dispnragc others  rctnincd by the peoplc." U.S. Cons!. nmcnd. IX. 

21 use Ihc term 'Anlifcdcralisl Conslilulion" l o  include Ihc ninlh, tcnlh, and  eleventh 
amcndmcnb.  An  argumcnl can be  made lhat ~ h c  k r m  should includc {he f in1  elevcn 
amcndmcnls since Ihc impetus for the Dill of Righls largely came from Anlifcdcralisls 
in Ihe slalc ralifyingconvcntions. Sccinfm n o k s  5-14 and accompanying lexl. I limil thc 
lcrm because Ihc ninlh, lcnlh and clevcnlh arncndrncnls all spcak l o  thc s l ruclure  of Ihc 
Conslilulion ilsclf, and d o  so  in a fashion [ha! unabashedly addrcsscs Anlifcdcralisl con- 
ccms. For  more  of my cvolvingvicws on lhis complcxsubjecl, see Masscy. Federalism and 
f io~da~nenml Righ~s: The Nittrh Antendmcnr. 3 8  llaslings LJ. 305 (1987) [hcrcinaflcr 
Masscy. Fcderalirm] (reprinted in volume 1); Masscy, Sfare Sovereignry and rlre Ten111 and 
Ele~.enrh An~rndmrnrs. 56 U .  Chi. L Rcv. 6 1  (1989). 



268 TIIE RICIITS RETUNED BY Tl lE PEOPLE 

that the citizens of a state have the power, through their constitutions, to 
prcscrvc arcas of individual life inviolate from invasion by the fcdcral 
Congress in thc cxercise of its delegated powcrs. Just as Congrcss is 
unable to use its delegated powers to compel a criminal defendant to tes- 
tify against herself, Congress is unable to use its delegated powers to con- 
travene an unenumeratcd federal right contained within a state 
constitution. 

Standing in isolation, the first general proposition is unremarkable 
and uncontroversial. It is only when it is considered in the context of a 
schcmc of constitutional law that it bcgins to assume shape, and carry 
implic?tions which some may find cxciting and others disturbing. Allc- 
giancc to thc principle that unenumerated individual rights are entitled 
to thc samc constitutional protection as any enumerated right has neces- 
sary implications for constitutional theory-both foundational and sub- 
stantive, to borrow Professor Sager's ~ o i n a g e . ~  On a foundational level, it 
commits us to an unwritten constitution supplemental to the venerated 
written d o ~ u m c n t , ~  one which embraces as constitutionally enforceable 
rights which have never bcen explicated by the democratic, representa- 
tivc organs of govcmment. On a substantive level, it commits us to loca- 
tion of spccific rights which mesh with and further this foundational 
account. Since the role playcd by the ninth amendmcnt in foundational 
constitutional theory is to remind us sharply that there is a domain of pri- 
vate choice with which the st legitimately interfere, its sub- 
stantive import will almos always be as source of "negative" rights- / 
rights which inhere in indivl 0 negate the actions of government 
sccking to invade that individual sphere. 

The second proposition seeks to locate the ninth amendment, 
historically and structurally, as part of a constitutional antidote to thc 
cxccssive potentiality of national power feared by the Antifederalists. It 
may seem a misnomer to append the label "Antifederalist" to the ninth 
amendment, since one of its principal congressional sponsors was Jamcs 
Madison and it was Federalists who opposcd adoption of thc Bill of 
Rights on the ground that an imperfect, or incomplete, enumeration 

'Sager, You Can Raise the Firrt. Hide Behind the Founh, and Plead rhe Fijih. But What 
on Eanh Can You Do with the Ninth Amendment?, 64 Chi.-Kent. L Rev. 239,240 & n.4 
(1988) (reprinted as chapter 9 of this volume). 

4See, e.g., Grey, Do We Havean Unwritten Constirrttion?, 27 Stan. L Rev. 703 (1975); 
Grey, The Constiturion as Scripturn, 37 Stan. L Rev. 1 (1984); Grey, The Uses of an 
Unwritten Constitution, 64 Chi.-Kent L Rev. 211 (1988) (reprinted as chapter 8 of this 
volume). 

would give risc to a prcsumption that all individual rights beyond thosc 
cnumcratcd had bccn wnvcycd to thc national govcmmcnt.5 Yct, it is 
simply too facilc to wncludc that thc ninth amcndmcnt was just another 
picceof a constitutional mosaiccrcatcd cxclusivclyby Fcdcralist artisans. 

In our currcnt worship of thc Constitution, we overlook all too 
quickly thc controversial naturc of the original document. The work of 
the 1787 Convention was not rcceivcd with anything likc acclamation by 
thc carly citizens of thc nation. In Pcnnsylvania, for cxamplc, thc ratifica- 
tion convcntion was sclccted by lcss than tcn pcrcent of thc eligible 
votcrs; this condition camc about bccausc thc pro-ratification forces 
cdlcd thc clcctions in such a way and on such short noticc that, as a prac- 
tic11 mattcr, the citizcns of Pcnnsylvania wcrc discnfranchiscd in select- 
ing thcir rcprcscntativcs for thc ratification con~cnt ion .~  Similarly, in 
Massachusetts, public opinion was so ovcrwhclmingly against the Consti- 
tution that somc forty-six towns refuscd to send a dclegatc to thc state 
ratification convcntion. Had thosc forty-six communitics bcen repre- 
scntcd, it is a virtual certainty that Massachusetts would havc refuscd to 
ratify thc ncw ~onstitution.7 In Virginia, pcrhaps thc most pivotal statc 
of all, it was acknowlcdgcd that, south of the Jamcs Rivcr, public opinion 
was at lcast ninctypcrccnt opposed to adoption of the ncw C~ns t i tu t ion .~  
In Ncw York, public opinion was ovcrwhclmingly against adoption of the 
ncw Con~ti tut ion.~ In all probability, apart from Delaware, Rhodc Island 
and Ncw Jcrscy, which rcgardcd thc ncw Constitution as a way of achiev- 
ing enhanccd cconomicand politicd ~ c v c r a g c , ~ ~  public opinion through- 
out the original statcs was substantially opposed to adoption of the ncw 
documcnt.ll Opposition to thc Constitution's adoption was rootcd in 

5 ~ e e  2The Dchatcs in  the Scvcral State Convcntions on  the Adoption of the Fcdcral 
Constitution as Rccommcnded by the General Convention at Philadelphia in 1787, at 
436-37 (1. Elliot 2d ed. 1863)(Remarksof James W~lson in thc Pennsylvania Convention. 
Oct. 28.1987)1hereinafter Elliot'sDebatesJ; 2The Documentary History of the Ratifica- 
tion of the Consti~ution 387-90 (M. Jensen ed. 1976) (Speech of James Wilson, Nov. 28, 
1787). 

61 A. Dcveridge, The Life of John Manhall 327-28 (1916). 

' ld .  at 340 n.4. Massachusetts ratified the Constitution by a vote of 187 to 168. Id. 
at 348; 2 Elliot's Debates. supm note 5 ,  at 178-81. 

85 The Writings of James Madson 120-22.302 (1lunt ed. 1904); 3 Elliot's Debates, 
supra note 5, at  587-96; 1 A. Dcveridge, supm note 6. at 367. 468-70. 

9l A. bver idge ,  supra note 6. at 379. 
'Old. at 325. 
"Id.  a1 307-09, 324-25; J. Marshall.The Life of George Washington 132-33 (1st 

ed. 1807). 
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dccp fcar of national power.12This sentiment, pervasive throughout thc 
carly Amcrican slates, ultimately compelled proposal and adoption of 
thc first tcn amcndments to thc ~ o n s l i t u t i o n . ~ ~  Indccd, ratification was 
obtained in part by thc promisc that a bill of rights would be promptly 
appcndcd to the newly adopted ~ o n s t i t u t i o n . ~ ~  

130th thc Fedcralisl and Antifcdcralist factions agrecd that the focal 
point of any bill of rights was to provide certainty that thc ncwly crcatcd 
national governmentwould bedisabled from intruding upon thc clemcn- 
tary and fundamental rights of the cilizcnry.15 Of course, Federalists 
contcnded that thcrc was a dangcr in any enurncration of rights. Ncver- 
thclcss, thc Fcdcralist majority acquicsced to the implicit price of ratifi- 
cation and such Fcdcralist lcadcrs as James Madison assumed 
responsibility for introducing into the First Congress constitutional 
amcndmcnts responsive to Antilcderalist dcmands foran articulated bill 
of rights.16 In an attempt todeal with the concern that an enumeration of 
rights would imply that thc enumeration was exhaustive, Madison intro- 
duccd his fourth resolution which, aftcr considerable revision, eventually 
became thc ninth amendmcnt.17 

121 A. Uevcridge, supra nole 6, a1 345-47 ("Nalional Government would destroy 
. . . liherties . . . [and was thought lo be] a kind of foreign rule.") 'Ibo much cannol be 
made of the public oppsition lo the Constitution's adoplion. I t  was this opposilion,which 
viewed the central governmenl as "foreign," that compelled the fin1 Congress to propose 
Ihe Dill of Rights. See, e.g., Elbridge Gerry's asserlion in Congress that 

a grcat body ofour constituents [isJopposed to the constitutionas i t  nowslands 
. . .[and is] apprehensive of the enormous powenof [the federal] Governmenl . 
. . .The ratificalion of ]he conslilulion in several Slates would never have taken 
place, had lhey not been assured that Ihe objections would have been duly 
atlended to by Congress. 

1 Annals of Cong. 463-64 (J. Gales ed. 1789). 
I3See generally Palrick Henry's two remarkable speeches on the penultimate day of 

the Virginia convention, June 24, 1788. 3 Elliot's Debates, supra note 5, at 587-96, 
649-57. 

I4l Annals of Cong., supra notc 12, at 464 (remarks of Elbridge Gerry). 

I5For the Federalist position, see The Federalist No. 84, at 436-45 (A. Hamilton) 
(M. Deloff ed. 1948); 2 Elliot's Debates,supra note 5, at 436-37. For the An~ifederalist 
position, see 3 Elliot's Debates, supra note 5, at 445-49 (Patrick Henry's remarks in the 
Virginia convention). 

161 Annals of Cong.. supra note 12. at 431-42. 
lTheexceptionshere or elsewhere in the Constitution, made in favor of partic- 
ular righls,shall not be so construed as to diminish the just importance of other 
rights retained by Ihe people, or as to enlarge the powers delegated by the Con- 
stitution; but either as actual limitations of such powers, or as inserted merely 
for greater caulion. 
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11. A Foundational Account of the Ninth Amendment 

While i t  is uncontrovcrsial that the ninth amendment was intcndcd 
to guard against thc possibility that individual rights would bc limitcd to 
thosc cnumcratcd, controversy attachcs to thc mcaning of that statc- 
mcnt. My first general proposition sccks to locatc mcaning in two dimcn- 
sions: thc political thcory which actualcd thc frarncrs, and thc peculiar 
intcrscction of a British tradition of an unwritten constitution with thc 
Amcrican colonial cxpcricncc of written declarations of rights. 

A. Political Theory 

No singlc thcory of political union capturcd thc mind of cvcry 
Amcrican who draftcd, dcbatcd, votcd upon, pondered, or cvcn hcard 
about thc 1787 Constitution and thc Rill of ~ i g h t s . ] ~  But in the richly 
tcxturcd political philosophy of thc timc, somc thcmcs do prcdominatc. 
It was the zcnith of the liberal Enlightenment-maximum individual 
frccdom from govcrnmcntal control was thc polcstar of such powerfully 
influential thinkers as John Lockc or Montesquicu. Americans could, 
and did, quarrcl about thc most cffcctivc means toaccomplish that end, 
but thcy wcrc largcly united in thcirdcsire to free the individual from the 
yoke of state control. Americans plainly rejected thc Hobbesian idea that 
political union rcquircd theccssion of all individual libcrtics to an omnip- 
otcnt statc.19 It is thus a rcasonablc inference that Amcricans of the age 
cmbraced the idcas of Hobbcs' principal ideological competitor, John 
Locke. Unlikc Hobbcs, the dcfcndcr of absolutc sovcrcign power, who 
rcgardcd humans as uniformly sclfish in a world without cxtcrnal author- 
ity to rcstrain their passions, Lockc sought to dcvise a set of institutional 
arrangcmcnts which would allow individuals to cscapc thc pcrils of social 
disordcr without having to surrcndcr thcir cntirc stock of individual 
rights. Locke's goal was to vcst all of thc bcncfits created by political 

1 Annals of Cong.,stcpra notc 12, at 435 (reprinted in volume 1). I have noted elsewhere 
that a comparison of the differences between Madison's resolulion and its anecslon with 
Ihc final drafl of the ninth amendment reveals a subtle shift of focus. Madison's original 
resolution conlained within i t  a clause thal enjoins inlerpre~ers of the Conslitution from 
enlarging Ihe powers delegaled by the Conslilution to the federal government. This focus 
on powers is nlissing in Ihe final version which deals only wilh Ihe rights relained by the 
pcople. The tenth amendmen1 provides Ihe focus missing in  he ninthamendment on limi- 
talion of powers of  he federal governmenl. See Massey, Federalism, sccpra note 2, at 
310-11 & nn.26-29. 

' 8 S p ~ ,  e.g,, E McDonald, Novus Ordo Seclorum: The Inlelleetual Origins of the 
Constitution (1985) (contending lhat  he framers subscribed to mul~iple, and contra- 
dictory, political philosophies). 

I9See T Ilobbes. Leviathan (1651). 
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union with the individuals composing the society. Unlike Hobbes, Locke 
posited that the government merely succeeded to the private rights given 
up to it by the contracting individual members of society. Thus, the state 
itsclf has no claim to new and independent rights as against the persons 
undcr its control. As a modem commentator has put it: 'The  state can 
acquire nothing by simple declaration of its will but must justify its claims 
in tcrms of the rights of the individuals whom it protects."20 Of course, 
since "[tlhc ccntral purpose of government is to maintain peace and 
ordcr within the t ~ r r i t o t y , " ~ ~  the Lockean sovereign succeeds to private 
rights of self-defense in order to curb illegitimatc, power-bascd intru- 
sions upon the rights of others.22 This police power attribute of sovcr- 
cignty insurcs that the state can effectively provide peace and order to 
Ihc individual members of the society but, critically, its theoretical outer 
limits are  the limits of self-defense in private hands. The  state cannot 
prohibit what could not legitimately be resisted o r  prohibited by private 
action prior to the Lockean compact. 

However disparate the political theories of the framers, these fun- 
damental conceptions dominated the scheme formulated by the 1787 
convcntion. Constilutional limitations upon the national government's 
power and express diffusion of its exercise were intended to guarantee 
the liberties of the individuals forming the society by dividing the poten- 
tial power of the state to seize for itself those liberties.23 The  Constitu- 
tion specifies precise measures to divide and check the exercise of power 
but is generally silent about protection of individual substantive rights. 
The elaborate procedural devices created to limit power were, of course, 
intended to serve the substantive end of protection against encroach- 
ment upon individual liberties. Although Hamilton and Wilson conten- 

2 0 ~ .  Epstein, Dkings: Private Property and the Power of Eminent Domain 12 
(1985). 

2 2 ~ n  apt illustration of this principle is to be seen in the interplay of the law relative 
to possession of, and trespass upon, real property. At early common law, the essence of 
possession was the legal concept of "seisin," a term connoting "peace and quiet." 2 
E Pollock & F.W. Maitland, The History of English Law Before the l i m e  of Edward I, 
at 29 (2d. ed. 1903). He who had possession could enjoy his property in "peace and quiet." 
Tovindicate this right, the law of trespass was created. Since allowing "men to make forc- 
ible entries on land . . . is to incite violence," the trespass laws' protection of possession 
"is a prohibition of self-help in the interest of public order." Id. at 41. 

23Locke desiredaseparationof executive and legislative functions. J. Locke. OfCivil 
Government 143-44 (1698). Montesquieu. of course, is generally credited with the doc- 
trine of separation of powers. Montesquieu, The Spirit of Laws 196-219 (D. Canithers 
cd. 1977). 

ded these procedural safeguards werc adcquatc, it is ultimately thc Bill 
of Rights that "identifies thc ends of government, thc rights that thc 
system of limited jurisdiction, indirect voting, and separation of powcr is 
designed to protect."24 Included among the Bill of Rights, of course, is 
the ninth amendment. 

B. The English Tradition in America: A Tran$onnation 

The  English tradition is of an unwritten constitution, one  which 
embodies a constcllation of fundamental individual libcrtics rooted in an 
historical undcrstandingof such rights.25 Colonial Americans, who likcd 
to assert that they possessed all the "rights of ~ n ~ l i s h m c n , " ~ ~  camc to 
North Amcrica with that tradition. Aftcr arrival, however, they fash- 
ioned a new and uniquely American gloss upon the English conccption of 
unwritten guarantees of individual liberties, for they assiduously adopted 
written declarations of individual rights inviolate from governmental 
i n t r ~ s i o n . 2 ~  Thescdcclarations werc, of coursc, part of the  English tradi- 
tion of restating, during times of political crisis, the "unwritten" funda- 
mental libcrties of thc c i t i z ~ n t y . ~ ~  

Americans, howcvcr, dcpartcd from thc English habit of restatc- 
ment in two crucial respects. First, they includcd in their itemizations of 
fundamental libcrties rights which were not recognized in ~ n ~ l a n d . ~ ~  
Second, Americans drafted their restatements as mattcrs of first princi- 

2 4 ~ .  Epstein, supra note 20. at 18. 
USee, e.g.. J.G.A. Pocock, The Ancient Constitution and the Feudal Law (reissued 

1987). 
26See, e.g.. George Mason's 1766 claim that American colonials "claim Nothing but 

the Liberty & Privileges of Englishmen. in the same Degree, as if  we had still continued 
among our Brethren in Great Britain." 1 The Papers of George Mason 1725-1792. at 
65, 71 (R. Rutland ed. 1970) (reprinting letter of June 6. 1766 to "the Committee of  
Merchants in London"). 

27See, e.g.. the various colonial charters and declarations collected in 1 The Roots 
of the Bill of Rights 49-175 (B. Schwartz ed. 1980) [hereinafter Roots]. 

taSee, e.g., Magna Carta (1215); Petition of Right, 1628,3 Car.; Habeas Corpus Act, 
1679, 30 Car. 2; Declaration of Righk, 1689, 1 W. & M.; Tbleration Act, 1689, 1 W. & 
M.; Mutiny Act, 1689, 1 W. & M.; Settlement Act, 1701, 12 W. & M. See g~nerally F. 
McDonald, n ipm note 18, at 9-55; H. Thylor. The  Origin and Growth of  the American 
Constitution 230-43 (191 1). See also 1 W. Blackstone.Commentaries '63-64. ' 104-05. 
'123-24. 

%ee, e.g.. the 1677 Concessions and Agreements of West New Jersey, 1 Roots. 
supra note 27, at 126-29. This proprietary charter, heavily influenced by William Penn, 
"offered the inhabitants more political and legal rights than most people enjoyed any- 
where in the world then or  now." E. Morgan, Inventing the People: The Rise of Popular 
Sovereignty in England and America 130 (1988). 
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p ~ c , ~ ~  not as reactions to a particular political crisis, as the barons had 
donc at Runnymede or the 1689 Convention had done in thc wake of 
Jamcs 11's flight from thc throne. Thc cffcct of these Amcrican innova- 
tions was to bcgin a tradition of looking both to an unwritten constitution 
(containing the "rights of Englishmen") and to written constitutions 
(containing, in the various colonial chartcrs and declarations, thc rights 
of Amcrican ~ n g l i s h m c n ) . ~ ~  It should, therefore, come as little surprise 
that in the confluencc of these traditions the ninth amendment, a blend 
of the writtcn and unwritten, should be produced.32 

C. The Transition from Foundution to Substance 

This foundational account of the ninth amendment demands that 
its substance have real bite, in order to protect individuals from govcrn- 
mental intrusion not warranted by some independent cession of individu- 
al libcrtics to government made as part of the constitutional bargain. For 
that condition toobtain it is vital that ninth amendment rights, like rights 
cnumcrated in the other portions of the Bill of Rights, be judicially 
cnforceablc. 

'I'hcrc is no sound objection to judicial cnforceability of these rights, 
for if they exist and judgcs are dcnicd the opportunity to determine thcir 
naturc, some othcr governmental actor will have to do the job. As 
Professor Sagcr has observed, the "problem . . . does not go away, but 
simply travels" from thc judiciary to the executive or legislative 
branches.33 Only thosc who contcnd that democracy is bctter served by 

losee, e.g.. the New York Charter of Libertyes and Priviledges, adopted in 1683. 
wlliell at the first opportunity granted New Yorkers the right to convene a colonial repre- 
sentative assembly. See 1 Roots, supra note 27, at 162-63. 

31Fora fullerelaboration upon this theme,seeSherry, TheI;bunders'Unwri~/en Con- 
srirrrrion, 54 U. Chi. L Rev. 1127 (1987). 

32A similar phenomenon may be obscrved in the Canadian experience. Until 1982, 
Canatla opcraled under the unwritten constitutional tradition of Britain. Its governrnen- 
t n l  structure was defined by the British North America Act, 1867. 30-31 Viet. Ch. 3 
(1867) (now titled "Constitution Act. 1867"), amendable only by the U.K. parliamenl. 
Since the Statute of Westminster. 1931, 22-23 Geo. 5 Ch. 22 (1931), Canada has pos- 
sessed the power to eonlrol all of its statutes save the B.N.A. Act. Under that aulhority, 
Canntla enncletl the Canadian Dill of Rights in 1960, S.C. 1960 C.44, but lhat act was 
an ordinary statute, not a constitutional document. In 1982, wilh the enactmenl of Ihe 
Canada Act, Canada acquired a written constitution, amendable only by extraordinary 
action of the Canadian polity. Part One of the 1982 Constitution consists of the Canadian 
Charter of Rights and Freedoms. It is not likely accidental that scction 26 of the Charter 
provides that "[tlhe guarantee in this Charter of certain rights and freedoms shall not be 
construed as denying the existence of any other rights or freedoms that exist in Canada." 
Can. Const. pt. 1, 5 26. 

33Sager, supra note 3, at 252. 

vesting elcctcd officials, rathcr than judgcs, with custody of uncnumcr- 
atcd rights, can seriously makc this claim. 

Evcn thcn, objectors to judicial cnlorccability of uncnumcratcd 
rights must explain away two considcrablc difficulties with thcir position. 
First, why arc clcctcd govcrnmcntal officials likcly to bc optimal guard- 
ians of individual rights, for i t  is prcciscly thcsc rights which arc intcndcd 
to bc securc from control by thc majoritarian will cxprcsscd through 
govcrnmcntal power? Sccond, what is i t  about unenumerated rights. 
whose cxistcncc is textually rccognizcd, that causes thcm to bc cxempt 
from thc "virtually unflagging ob1igation"N imposed sincc Marbury v. 
m ad is on^^ upon thc fcdcral courts to cxcrcisc thcir jurisdiction? If thc 
foundational account of thc ninth amcndmcnt iscorrcct, and i t  is a tcxtu- 
al rcmindcr that majoritarian impulscs, transmitted through govcm- 
ments, may not crodc fundamental (albeit unarticulatcd) norms, i t  secms 
almost obligatory to consign to thc lcnst majoritarian branch of govcrn- 
ment thc task of dctcrmining thosc normative limits. 

111. An Antifederalist Substantive Account 
of the Ninth Amendment 

It is onc thing to insist that thc ninth amcndmcnt havc substantive 
bitc; i t  is another to define, in somc principled way, thc apparatus that 
controls that bite. I have argucd in an earlier articlc that the ninth 
amcndmcnt capturcs both positivc or civil rights (crcatcd by pcoplc as 
ancillary to and arising from political union) and natural rights (thosc 
beyond human creation and transccndcnt of political ~ n i o n ) . 3 ~ ~ h e p r o b -  
lem of describing natural rights in a sufficiently tcmporal fashion to pcr- 
mit principlcd judicial cnforccmcnt is cnormous I)ut not ncccssarily 
insoluble. In somc othcr forum I will cmbark furthcr upon that difficult 
task; in this Essay I wish to pursuc the positivc, or civil, rights dimension 
of thc ninth amcndmcnt. 

Even scholars who arc othcrwisc skeptical that thc ninth amcnd- 
mcnt contains much substance acknowlcdge that it has a rolc in circum- 
scribing national powcr with rcspcct to thc statcs. Onc vicw is that it 
merely declares an area in which the national government has "no 

3JColorado River Water Conservation Disl. v. United States. 424 U.S. 800. 817 
(1976). 

"5 U.S. (1 Cranch) I37 (1803). 
I6See Massey. Federalism, supra note 2. 



power."37 Or, as another commentator asserts, "it simply provides that 
the individual rights contained in state law are to continue in force under 
the Constitution until modified or eliminated by state enactment, by fed- 
eral preemption, or by a judicial determination of unconstitutiona~ity."~~ 
' I l e  first variant is accurate as far it goes, for it recognizes the strongly 
Antifederalist nature of the entire formulation of a Bill of Rights. The 
second variant, while correctly recognizing the importance of individual 
liberties claimed as part of the political union inherent in state constitu- 
tion-making, inexplicably delivers these rights to Congress for eviscera- 
tion at its pleasure. But even these skeptics acknowledge the vitality of a 
core premise: the ninth amendment was intended to hem in the national 
government, to some degree and in some fashion, from intruding upon 
tights secured by state law.39 since the ninth amendment wascreated at a 
time when state constitutional declarations of rights were commonly 
regarded as the principal bulwark of human liberty against state inunda- 
t i ~ n , ~ O  this is an unsurprising conclusion. 

But the ninth amendment did more than this. Its textual guarantee 
is that unenumerated rights are not to be "denied or disparaged" by 
virtue of their lack of enumeration in the federal Constitution. The term 
"disparage" cames with it the implication that enumerated and unenum- 
eratcd rights are to be accorded equal status under the Constitution, for 

"Lkrger, The NinfhAmendment, 66 Cornell L Rw. 1,9 (1980) (reprinted in volume 
1); Dunbar, James Modison and the Ninth Amendment, 42 Va. L Rw. 627,641 (1956). 

'"aplan, TheHisroryandMeaningofthe NinthAmendmenf, 69Va. L Rev. 223,228 
(1983) (reprinted in volume 1). 

' m e  draftsmen of the ninth amendment knew what they were about: limiting the 
delegated powers of the federal government. 

This declaration of rights, I take it, is intended tosecure the people against the 
maladministration of the [new central] Government. 

1 Annalsof Cong.,supm note 12,at 749 (remarksof Elbridge Gerry). Even the nationalist 
Madison admitted that 

thc abuse of the powersof the General Government may beguarded against in 
a more secure manner than is now done [by the unamended Constitution.] 

Id. at 432. 
4001iver Ellsworth, for example, trusted "for the preservation of his rights to the 

State Govts. From these alone he could derive the greatest happiness he expcts in this 
lifc." 1 The Records of the Federal Convention of 1787, at 492 (M. Farrand ed. 1911). 
In recommending against inclusion of a Bill of Rights in the federal Constitution, Roger 
Sherman declared: 'The State Declaration of Rights are not repealed by this Constitu- 
tion; and being in force aresufficient." 2 id. at 588. James Wilson asserted in 1791 that 
"our [colonial] assemblies were chosen by ourselves: they were the guardians of our rights. 
thc objects of our confidence, and the anchor of our political hopes." 1 The Works of 
James Wilson 292 (R. McCloskey ed. 1967). 
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to deny unenumerated rights co-equal status on that account would vio- 
late the parity principle that infuses the concept of disparagement. If 
both types of rights are entitled to the full panoply of protections 
accorded individual liberties sccured by the Constitution, and if the ninth 
amendment had as one of its aims the preservation of individual liberties 
secured by statc constitutions, the necessary conclusion is that individual 
liberties securcd by state constitutions against state invasion were feder- 
alized by the ninth amendment.Through the ninth amendment a citizen 
of North Carolina, for example, could assert her state constitution as a 
barrier to federal action invasive of her rights sccured by the North 
Carolina constitution. 

The claim that the ninth amendment prescrvcs individual liberties 
securcd by state constitutions is rooted in two sources: the foundational 
account of the amendment and the history of its proposal and adoption. 
As demonstrated above, the foundational account is one that seeks 
sharply to limit governmental power as against individuals. Locating the 
ninth amendment's unenumerated rights in state constitutional guaran- 
tees is not only consistent with but furthers that foundational account. 
Moreover, such a reading is structurallycongruent with the ninth amcnd- 
ment's paired cousin, the tenth amendment.41 The tenth amendment 
confines the national government to its delegated powers and bars the 
states from exercising powers either prohibited to them by thc Constitu- 
tion or which have been exercised validly by Congress to preempt state 
authority. Everything else is "reserved to the States respectively, or to 
the people." "State constitutions act as the dividing line between rights 
reserved to the states and rights rcscrvcd to the State govern- 
ments exercise authority to the extent that it has been conferred upon 
them by the pcople. If statc constitutions mediate between thc people 
and their state agents, they do so by defining anew, and on a different 
plane, the rights retained by the people. Thus, it makes special sense to 
regard state constitutions as informing the substance of the rights 
retained by the people under the ninth amendment. 

41'The powers not delegated to the Unitcd States by the Constitution, nor prohib- 
ited by it to the States, are reserved to the States respectively. or to the people." U.S. 
Const. amend. X. The ninth amendment dealswith reserved rights; the tenth amendment 
deals with reserved powers, although the ultimate clause in the tenth amendment impli- 
a l e s  rights as well. See srrpra note 17. 

4 2 ~ e e  1. Story, 3 Commentaries on the Constitution of the United States 5 1900, 
at 752-53 (1833). 



Thc historical argument procecds from the premise that the ninth 
amcndmcnt, likc the entireBill of Rights, was responsive to Antifederal- 
ist demands for sharp limitations upon possible invasions of individual 
liberty by the new national govcrnment. Explicit support for this reading 
may bc found in such declarationsas thisconstitutional arncndrnent, pro- 
posed by thc Pennsylvania ratiliation convcntion: 

[Elvery reserve of the rights of individuals, made by the several consti- 
tutions of the states in the Union, to the citizens and inhabitants of 
cach statc respectively shall remain inviolate, except so far as they are 
expressly and manifestly yielded or narrowed by the national Constitu- 

' l l c  fact that thc ninth amendment fails to track this language prcciscly 
can bc uscd to arguc against the interpretation I have made hcre, but thc 
contrary argument is unlikely to providc an adequate reconciliation with 
cithcr thc ninth amcndmcnt's foundational account or the slrong Anti- 
fcdcralist scntimcnt prcsenlcd in thc state ratiliation convention pre- 
cursors to thc amcndment itself. 

I f  all this is so, why havc thc courts failcd to construc thc ninth 
arncndmcnt in this fashion? Is it solcly because litigants have not secn the 
possibilities inhcrent in the amcndment? Is it because too much atten- 
tion has bccn focuscd on the not-easily-located-or-cabined natural law 
clcmcnt of the amcndmcnt? Or is it because thc Antifederalist prcdispo- 
sition to dcfer to states was swept away in the orgy of judicial nationalism 
that chactcrizcd thc Marshall Court? There are no ready or definitive 
answcrs to thesc questions, only speculations. My belief is that all of 
thcsc possibilities, and probably others as wcll, account for the dormancy 
of this dimension of the ninth amendment. 

Today, two centuries later, academic and cven judicial attention to 
thc ninth amendment is burgeoning. Some of it is skeptical, some of i t  is 
focused primarily on the amendrncnt's natural law dimension, but littlc 
focus is placcd upon its cffcct of federally constitutionalizing statc consti- 
tutional guarantees. If anything, this cffect is even more important to 
recognize now than in 1791. Since then, thirty-seven states have entered 
thc Union, Vcrmont as early as 1791, and Hawaii as late as 1959. No statc 
constitution in cxistcncc at the time of thc ratification of thc ninth 
amcndment is currently operative. In each case the citizens of thc state 
have redefined the rclationship between themselves and thcir state 

4 3 2  Elliol's Debates, supra note 5. 

agcnts. In doing so, thc peoplc of thc rcspcctivc statcs havc dcalt with 
somc of thcir rights not cnumcratcd in thc fcdcral Constitution. By thc 
lcxtual dircctivc of thc ninth amcndmcnt, thc pcoplc's decisions rcspcct- 
ing their rights are and ought to bc clothed with fcdcral constitutional 
protection against invasion by thc fcdcral Congrcss. 

Skcptics will asscrt many objections to this partial thcory of thc 
ninth amendment's substance. At risk of undcrcstimating the ingenuity 
of my adversarics. I will hazard an altcmpt at raising and meeting somc of 
thesc objections. 

The theory violates the supremacy clause. It docs not, bccausc thc 
ninth amcndmcnt incorporates into thc fcdcral Constitution statc con- 
stitutional rights and secures thcm against fcdcral invasion in thc samc 
manncr as all othcr fcdcral constitutional rights. Jusl as Congrcss may 
not validly mandate religious orthodoxy bccnusc of thc first amcndmcnt. 
Congrcss is barrcd by thc ninth amcndmcnt from trenching upon an 
Alaskan's or Calilornian's constitutionally sccurcd right of privacy. 

The tlreory will turn federal constir~~tional law irlto a crazy-quilt of 
)fly-onediflerent variations. It will, and that is both onc of its strengths and 
part of the Icgncy of a dual sovcrcignty system. Thc citizcns of cach statc 
are cntitlcd to dcfinc thc naturc of thcir rclationship with thcir govcm- 
rncnral agcnts, both imrnediatcly (with the statc via the statc constitu- 
tion) and mcdiatcly (with the national govcmmcnt via thc ninth 
amcndmcnt's incorporation of statc constitutional guarantccs). It has 
not provcn so difficult for thc fcdcral courts to rnanagc with fifty-oncdif- 
fercnt lcgal rcgimcs in diversity caws undcr the rulc of Erie Railroad Co. 
v. T o r t ~ ~ k i n s ; ~ ~  it is unlikcly tobc much more difficult for thc courts to rcly 
on stalc constitutional law to brcathc lifc into this substantive dirncnsion 
of thc ninth amcndmcnt. 

The theory will prevent the federalgovernment from overrurnirlg obnox- 
iousstategr~arantees. Supposc, thc skcptics will say, that a statc sccurcd in 
its constitution thc "right" of all whitcs to own blacks as slavcs. Thc casy 
answcr is that, in Ihc abscncc of thc Civil War amcndmcnts, Congrcss 
would be unable to ovcrtum such an odious rcgimc by statute but, in con- 
cert with three-quartersof thc states, could easily do so by constitutional 
amcndmcnt. Thc thirtccnth amcndmcnt is, of coursc, the living proof. 
This response, however, invitcs another skcptical objection. 

4'304 U.S.  64 (1938). 



The theory fails to account for inconsistencies between enumerated 
constit~rtional rights and unenumerated rights located in state constitutions. 
Suppose the people of a state attcmpted to secure their "right" to own 
slaves. On what principled basis ought the thirteenth amendment 
displace the ninth? Or supposea state provides that its protection against 
cruel and unusual punishment does not forbid the public mutilation of 
convicted felons, and the United States Supreme Court has concluded 
that the cighth amendment forbids such practices. Which provision con- 
trols? The answer lies in the interplay between the foundational and sub- 
stantive accounts of the ninth amendment. Since the foundational 
account seeks to maximize individual liberty from governmental intru- 
sion, the substantive choice must conform to that account. Accordingly, 
in those instances of conflict the operative rule must be the one which 
pays most deference to the individual challenged by governmental 
authority, or which maximizes individual liberty generally. 

Under the theory, some Americans will enjoy more individual liberty 
than others. Thcy will, and to the extent the package of individual liberty 
provided by the federal Constitution and a state constitution is insuffi- 
cicnt, statc citizcns will rcspond by alteration of thcir state constitutions 
or individual cxit to other, more generous, jurisdictions. This objection is 
little different from the current situation where, for example, Alaskans 
possess the right to smoke marijuana in their homcs45 while the citizens 
of evcry other state face fines or imprisonment for the same conduct. 

The theory will make itpossible for wily statepoliticians to evade needed 
uniform and nationalpolicies. This objection assumes that state constitu- 
tions will assume meta-statutory proportions or that the ninth amcnd- 
ment right conceived here extends to issues having no plausible 
connection to individual liberty. I make nocontention that state statutory 
rights are insulated by the ninth amendment from congressional 
pre-emption. To the extent that a state's citizens should seek to use their 
constitution as device to load statutory norms into the federal Constitu- 
tion thegambit could probablybe policed by reference to the foundation- 
al account of the ninth amendment: if the "constitutional" guarantcc 
purports to preserve the Rule in Shelley's Case, for example, it is the sort 
of provision that speaksmost softly, if at all, to the preservation of human 
libcrty from governmental power. Some judicial good sense would be 

1 45Ravin v. Slate. 537 L2d 494.504, 511 (Alaska 1975). 

necessary to sort the libcrty-bearing norms from the purely administra- 
tivc ones. Of course, thcrc will bc friction at the margins; thcre always is. 

No doubt there are other criticisms which can be levcllcd. This 
Essay is a tentative work designed to provokc thought and stimulate dis- 
cussion. Perhaps in that interchange the ninth amendment will regain 
somc of the vitality that was imagined for it by thosc earlier Arncricans 
who so profoundly mistrusted national power. The ninth amendment has 
languished in disuse for its entire history. It is timc to dust off this Anti- 
federalist relic, put it to use and recognize that thc Constitution truly 
created a Union-of Federalists as well as Antifcdcralists-that fostered 
diverse choices concerning the relationship betwe.cn individuals and 
their governmental agents. 



13.The Ninth Amendment: 
Righting an Unwritten Constitution 

Suzanna Sheny 

As the recent Symposium in these pages indicated, the preliminary 
debate over the meaning of the ninth amendment is essentially over. 
Despite the diversity of views expressed in the Symposium, all but one 
contributor agreed that the ninth amendment does protect judicially 
enforceable unenumerated rights. The real question now must be how to 
identify those rights. 

Only Professor Michael McConnell disputes the conclusion that 
the ninth amendment allows judges to enforce unenumerated rights. H e  
suggests that neither the history of the Constitution nor sound political 
theory supports such a reading of the ninth amendment.l Using his 
article as a focus for this Essay, I would like to do two things: (1) to add to 
the historical work demonstrating the framers' commitment to judicially 
enforceable unenumerated rights; (2) to comment generally on the New 
Right insistence on strict textual limits to judicial activism, which I 
believe stems from a mistaken view of the judicial process. 

I. 
As Sanford Levinson points outP2 the fascination with the ninth 

amendment began largely as a reaction to the New Right insistence that 
constitutional interpretation can legitimately rest only on the specific 
written text and its history-asharp change from the traditional practices 
of, and canonical commentary on, the Supreme Court. Until "original- 
ism" became the vogue, there was no need to delve into the forgotten 
amendment or  its history in order to support "non-originalist" review. 

'Reprinted. by permlion, from 64 Chi.-Kent L Rev. 1001 (1989). 
'McConnell. A Moml Realist Defense of Conrtitutio~l Democmcy, 64 Chi.-Kent L 

Rev. 89 (1988) (reprinted as chapter 2 of this volume). 
2Levinson. ~onstitutiona~i?heto?ic ondthe Ninth Amenahtent, 64 Chi.-Grit L Rev. 

131. 134-39 (1988) (reprinted as chapter 4 of this volume). 
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This reactive foray into the origins of the ninth amendment-and to an 
even greater extent, into the eighteenth century idea of unenumerated 
rights generally-has rewarded historically-minded non-originalists 
beyond their wildest dreams. And, to the surprise of no one, the New 
Right is now at great pains to refute the essentially irrefutable historical 
conclusion that those who wrote, ratified, and initially interpreted 
American constitutions believed that judges should enforce not only 

I rights specifically enumerated in those written constitutions, but also 
unenumerated natural rights. 

The standard New Right historical argument comes in many guises, 
but all reduce to the essential contention that the retained rights referred 
to in the ninth amendment are either redundant or judicially unenforce- 
able. Lawrence Sager persuasively refutes the notion that the ninth 
amendment is redundanL3 I will focus on the alternative thesis: that the 
ninth amendment does refer to additional rights, but that they are not 
judicially enforceable. New Right theorists sometimes suggest, as Profes- 
sor McConnell does, that such rights are unenforceable because they are 
merely aspirational, and sometimes that they are unenforceable because 
they are political rather than legal.4 Both of these arguments are histori- 
cally untenable. 

The evidence in favor of attributing to the men who wrote and rati- 
fied the United States Constitution a belief in judicially enforceable 
natural rights is well-rehearsed in several contributions to the Syrnpo- 
si~rn.~Vktually the only evidence to the contraryisafew scattered state- 
ments in the Federal Convention, in support of a Council of Revision, 
that judges might not otherwise be able to strike down unjust laws.6 Two 
additional arguments are relevant. 

First, Professor McConnell's suggestion requires us to view the 
framers as virtually dimwitted. As McConnell recognizes, the framers 

'Sager, You Can RaisetheFmt, Hide Behind the Founh, andPleadtheFifth. But What 
on Eanh Can You Do with the Ninth Amendment?. 64 Chi.-Kent L Rev. 239 (1988) 
(reprinted chapter 9 of this volume). 

4Rapacynski. The Ninth Amendment and the Unwritten Co~titution: The Problems 
of C o ~ ~ i u ~ t i o n a l  In~erpretation, 64 Chi.-Kent L Rev. 177 (1988) (reprinted as chapter 7 
of this volume) Sager, supra note 3. 

%rey, The Uses of cur Unwritten Connirution, 64 Chi.-Kent L Rev. 211 (1988) 
(reprintedas chapter 8 of thisvolume): Sager, supra note 3; see ako Sherry, The Founded 
Unwnnen Cons?ituhon, 54 U. Chi. L Rev. 1127 (1987). 

6Rofessor McConnell quotes these scattered references and labels them "substan- 
tial evidence against" the unwritten rights position. McConnell, supra note 1, at 94 n.32. 

viewed their new written Constitution as a form of law. As he also appar- 
ently recognizes, they followed Coke in endorsing the idea of judicial 
review: judges should enforce the law, including the Constitution. 
Finally, he does not dspute that the framers believed in something that 
they themselves denominated the law of nature, but he urges us to find 
that they did not believe that law to be enforceable. He thus requires us to 
believe that the framers drew a distinction between one kind of law and 
another: the written Constitution was legal and enforceable, but natural 
law was neither. 

These men were, by and large, lawyers, and they were careful with 
language and with ideas. For them to speak of the written, judicially 
enforceable Constitution and unwritten natural law in the same 
breath-as they so frequently did-without distinguishing between the 
two, strongly suggests that they thought of unwritten rights as analogous 
to the written Constitution: legal rights, enforceable through the mecha- 
nism of judicial review. To attribute to them any other conclusion strains 
credulity. 

There is also even more significant evidence that the founding gen- 
eration recognized judicially enforceable unenumerated rights. For the 
first thirty or forty years after the Constitution took effect, judges did 
enforce unenumerated rights. At both the state and federal level, courts 
consistently invalidated statutes that conflicted with unwritten rights. 
Sometimes they also cited provisions of the written constitution, some- 
times they did not. Sometimes there were no written provisions that 
could even arguably apply. 

The early Supreme Court's role in endorsing unwritten natural law 
is well known. But that Court was not unique, nor is it even the most illus- 
trative example. In state after state, judges invalidated retroactive laws, 
uncompensated takings, and other interferences with the natural rights 
of citizens. Some of these states had no written bill of rights at all; others 
had written constitutions that lacked ex post facto or takings clauses. 
Nevertheless, judges used unwritten law to invalidate legislative actions. 
A review of constitutional opinions in four states provides significant evi- 
dence of the prevailing view of enforceable unwritten  right^.^ 

m e  following dkussion is a brief summary of my ongoing research into early 
(1788-1830) state constitutional decisions in four states: Virginia, Massachusetts, New 
York and South Carolina. Those states were chosen in order to examine both Northern 
and Southern states, andstates bothwith and without a written bill of rights. One portion 
o f  that research, focusing exclusively on Virginia, is S. Sherry. The Early Virginia &di- 
tion of Extra-Textual Interpretation, in %ward a Usable Past: An Examination of the Ori- 
gins and Implications of State Protections of Liberty (F! Finkelman & S. Gottlieb eds.. 
University o f  Georgia Ress  1990). 
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Viginia affords the best illustration of the use of unwritten law. 
Despite the existence of an extensive written bill of rights, Vuginia 
judges relied on unwritten law as well. Moreover, Virginia's well-devel- 
oped court system, its long-established tradition of reporting decisions, 
and its outstanding jurists make it an ideal representative state for study- 
ing constitutional decisionmaking in the early nineteenth century. Out- 
standing Vuginia judges and lawyers-men such as John Marshall, 
Edmund Pendleton, Edmund Randolph, George Wythe, Spencer Roane 
and St. George lbcker-were influential in the overall development of 
American constitutional law.8 

It is thus enlightening to find that Vuginia judges not only enforced 
unwritten rights, but they also forthrightly declared their obligation to do 
so. In the 1809 case of Cume's Administrators x ~ u t u a l  Assurance Society, 
counsel for the insurance company had defended a retrospective statute 
by arguing that the Vuginia Constitution of 1776 did not prohibit retro- 
spective statutes: 

No doubt every government ought to keep in view the great principles 
of justice and moral right, but no authority is expressly given to the 
judiciary by the Constitution of Virginia, to declare a.lawvoid as being 
morally wrong or in violation of a contract.IO 

Judge Spencer Roane vehemently rejected that textualist assumption. 
After noting that the legislature's authority was limited by "consider- 
ations of justice" as well as by the written constitution, he continued: 

It was argued by a respectable member of the bar, that the legislature 
had a right to pass any law, however just, or unjust, reasonable, or 
unreasonable. Thk is a pmition which even the courtly Judge 
Blackstone was scarcely hardy enough to contend for, under the 
doctrine of the boasted omnipotence of parliament. What is this, but 
to lay prostrate, at the footstool of the legislature, all our rights of 
person and of property, and abandon those great objects, for the pro- 
tection of which, alone, all free governments have been instituted?" 

In other Vuginia cases between 1788 and 1828, judges also relied on such 
unwritten fundamental law as "principles of natural justice,"l2 and 

bThey were also among the best-educated: the College of William and Mary atab- 
lished, in 1779, the fint American chair in law. 

914 Va. (4 Hen. & M.) 315 (1809). 
'Old. at 341. 
"Id. at 346-47. 

12Elliott'sEx'rv. Lycll, 7 %. (3 611)268,283,285 (1802); Jonuv. Commonwealth. 
5 Va. (1 Call) 555.556 (1799). 

"Natural Law, Civil Law, Common Law, and the Law of every civilized 
count ry."l3 

Judges in Massachusetts-another state with an extensive written 
bill of rights-also recognized their obligation to measure laws against 
both the written constitution and unwritten law. In Foster x ~ s s e r ~ m k ~ ~  
in 1819, Chief Judge Parker of the Supreme Judicial Court indulged in a 
long dissertation on the nature of fundamental law. He began by noting 
that laws that "manifestly infringe some of the provisions of the constitu- 
tion, or violate the rights of the subject," should be invalidated by the 
judiciary.lS As an example of the f i t  type of invalid statute, he cited a 
hypothetical legislative declaration that a citizen was guilty of treason; 
that statute would be in violation of article XXV of the Massachusetts 
Declaration of Rights. As an example of the second type of invalid stat- 
ute, he cited a hypothetical law that would "destroy or impair the legal 
force of contracts." Such a statute, he noted "would be unconstitutional, 
although not expressly prohibited; because, by the fundamental princi- 
ples of legislation, the law or rule must operate prospectively only."16 

The Massachusetts court also invalidated laws on the basis of 
unwritten fundamental principles. In 1799, the Supreme Judicial Court 
considered the validity of the same Georgia statute eventually over- 
turned by the United States Supreme Court in Fletcher v. Peck.17 The 
Massachusetts court held the statute to be "a mere nullity-a flagrant, 
outrageous violation of the first and fundamental principles of social 
compacts," and then added as an afterthought that it was "moreover 
declared void, because it was considered directly repugnant to" the 
contract clause of the federal Constitution.18 Similarly, in 1814, a Massa- 
chusetts court invalidated a statute purporting to extend the statute of 
limitations in a particular case only, noting that the statute was "mani- 
festly contrary to the f i t  principles of civil liberty and natural justice, 
and to the spirit of our constitution and laws."19 

"Crenshaw v. Slate River Co.. 27 K?. (6 Rand.) 245, 265 (1828). 
1416 M& 244 (1819). 
151d. at 269. 
161d. at 270-71. Judge Parker never mentioned the contract clause of the United 

States Constitution, and apparently believed that hb hypothetical statute would not v i e  
late it, since he noted that the statute was "not expressly prohibited." 

''10 U.S. (6 Cranch) 87 (1810). 
18Dcrby v. Blake (1799), described at 226 M a .  618.624 (1917). 
19Holden v. James, 11 Mas.  396, 403 (1814). 



Unlike Virginia and Massachusetts, New York lacked a written bill 
ofrights until 1821. Nevertheless, rights were not left unprotected in that 
state. The most significant unwritten right was the right to just compen- 
sation for the public taking of private property. Despite the absence of 
any written takings clause in the New York Constitution of 1777, a series 
of cases beginning in 1816 relied on natural justice to require cornpensa- 
tion when private land was taken. In 1816, Chancellor Kent held that 
depriving an owner of property without compensation would be "unjust, 
and contrary to the first principles of g~vernment . "~~ Similarly, in 1822, 
Justice Spencer found an uncompensated taking to be "against natural 
right and justice."21 Although he pointed to takings clauses in both the 
United States Constitution and the not-yet-effective 1821 New York 
Constitution, he noted that neither applied to the particular taking at 
issue-but he deemed both clauses "declaratory of a great and funda- 
mental principle of g~ve rnmen t , "~~  and ordered the payment ofcompen- 
sation. 

By 1827, a compensation requirement was included in New York's 
written constitution, but the New York court nevertheless tested achal- 
lenged ordinance against both the written constitution and the unwritten 
"fundamental principle of civilized society, that private property shall not 
be taken . . . without just compensati~n."~~ And, as late as 1834, a New 
York court could write that taking for a private rather than a public pur- 
pose was "in violation of natural right, and if it is not in violation of the 
letter of the constitution, it is of its spirit, and cannot be supported."24 

In South Carolina, the most interesting example of the enforce- 
ability of unwritten law is Judge Burke's opinion in ZyIstra x Cotporation 
of ~horle,ston,~~ a 1794 case involving a fine imposed without a jury trial. 
Although the written constitution did guarantee a trial by jury, the City of 
Charleston had argued that the city Board of Wardenscould impose fines 
without a jury because they had been doing so before the written consti- 
tution was adopted, and thus were implicitly exempted from the constitu- 

mGardner v. Village of Newburgh, 2 Johns. Ch. 162,168 (N.Y. Ch. 1816). 
l l ~ r a h h a w  V. Rodgers, 20 Johns. 103, 106 (N.Y. Sup. Ct. 1822). m ' d  on other 

grounds, 20 Johns. 735 (N.Y. 1823). 
=Id. 

"Coatu v. The Mayor, 7 Cow. 585,606 (N.Y. Sup. Ct. 1827). 
I4In n Albany Street, 11 Wend. 149. 151 (N.Y. Sup. Ct. 1834). 

S.C.L (1 Bay) 382 (1794). 

tional provision. Judge Burke declared this argument beside the point, in 
language striking for its affmation of unwritten rights: 

But the trial by jury is a common law right; not the creature of the mn- 
stitution, but originating in time immemorial; it is the inheritance of 
every individual citizen, the title to which commenced long before the 
political existence of this society.26 

Other South Carolina cases also repeatedly referred to such unwritten 
sources of law as the "fundamental principles of society,"27 "justice, and 
the dictates of moral reason,"28 and "immutable principles of justice and 
common law."29 

These state cases confim that the early United States Supreme 
Court was not alone in its vision of enforceable natural rights. Judges and 
lawyers throughout the new nation shared a common belief that both 
written and unwritten rights should be enforced by courts. The ninth 
amendment is itself merely further evidence of this belief; even without 
it, we would be forced to conclude that the founding generation intended 
judges to enforce rights beyond those enumerated in the written Consti- 
tution.30 

Professor McConnell also raises another question about judicial 
enforcement of unenumerated rights. Ignoring the constitutional frame- 
work envisioned by the framers, he asks whether we now want a constitu- 
tional framework that allows for open-ended judicial review. Andnej 
Rapaczynski persuasively suggests that this question is ultimately futile: 
the search for foundationalism, for rules that truly constrain judges, is 
bound to faiL31 Indeed, as Sotirios Barber suggests,32 McConnell him- 
self appears to criticize only some results of judicial flexibility and to 

Z6Id. at 395. 

"Lindsay v. Commissioners. 2 S.C.L (2 Bay) 38. 56 (1796). 
=Ham v. M'Clawx. 1 S.C.L (1 Bay) 93.98 (S.C. Super. Ct. 1789). 
29Dunn v. City Council. 16 S.C.L (Harp.) 189,199-200 (1824). 
wCj: Amar. Philadelphia Revisited: Amending the Conrtihrtion Outside Article V, 55 

U. Chi. L Rcv. 1043 (1988)(sugguting the existence of an unenumerated right to amend 
the Constitution by referendum despite the apprentty limiting provisions of article V). 
It b still significant that, as Chief Justice Marshall noted in an analogous context, the 
Constitution 'has not left [the logical conclusion] to general masoning." McCulloch v. 
M q l n n d ,  17 U.S. (4 Wheat.) 316,411 (1819). 

Rapczynski, mpm note 4. at 190-98; see aLro M. a h n e t ,  Red, White, and 
Blue: A Critical Analysis of Constitutional Law (1988). 

32Barber. Whither Mom1 Realism in C o ~ ~ i h c t w ~ l  73eory? A Reply to hfessor 
McConneU. 64 Chi.-Kent L Rcv. 111, 112-15 (1988) (reprinted ac chapter 3 of thb 
volume). 
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endorse others. It is, as always, a question of whose ox is being gored. 
Even if it were possible, however, McConnell's search for founda- 
tional-especially majoritarian-constraints is misguided. 

Professor McConnell does not confine his criticism to the admit- 
tedly extreme "anti-constitutionalist" position he attributes to Barber. 
Most of us would agree-the clear contrary intent of the framers not- 
withstanding-that "courts are bound by the substantive principles of the 
~ons t i tu t ion ."~~ But McConnell goes further: he would severely limit 
the methods by which judges may interpret that Constitution. 

He defines standard interpretivism-which he apparently endorses 
-as the view that "judges must look to the text, structure, history, and 
purposes of the Constitution" in order to determine its 1neanin~.3~ Con- 
spicuously absent from this otherwise unexceptionable list is any appeal 
to justice or moral reasoning. In fact, Professor McConnell explicitly 
rejects what he derisivelycalls the "ratiocination of the judgewas a source 
of constitutional interpretat i~n.~~ He also notes that the Constitution's 
"appeal" derives from its congruence with natural right, but that its 
authoritativeness comes from its popular ratification. He thus rules out 
moral truth as either an explanation of the Constitution's legitimacy ora 
method of illuminating its meaning. Notwithstanding his disclaimer that 
he is a moral realist, this attempt to limit interpretation is an attempt to 
elevate consent over truth, and to privilege will at the expense of reason. 

Paul Kahn has noted that we share with the framers a basic conflict 
about what makes an exercise of power (including the commands of a 
constitution) legitimate.% Is a constitution legitimate because we have 
consented to it (will), or is it legitimate because, and to the extent that, it 
establishes a moral and just regime (reason)? A non-originalist, who 
would add justice to the list of things a judge may consult in interpreting 
the Constitution, would answer that a truly legitimate constitution 
requires both. 

Professor McConnell, however, unequivocally casts his lot with 
pure will: only the Constitution's popular origins make it legitimate. His 
commitment to majority will is indeed so overwhelming that he also urges 
judges to ignore the text and history when those sources direct judges 
toward moral questions, as the ninth amendment clearly does. Once 

33~cConnell, supm note 1, at 97. 
341d. at 9 2  

jSId. at 95. 
XKahn, Rearon and WdI in rhe Origins of rhe American Constitutionalism, 98 Yale 

LJ. 449 (1989). 

again, this is both inconsistent with the framers' own inclinations and 
politically unwise. Even Thomas Jefferson, no friend of activist judicial 
review, noted that "though the will of the majority is in all cases to 
prevail, that will, to be rightful, must be rea~onable ."~~ 

Professor McConnell's theoretical choice of will over reason has 
clear practical consequences. If the Constitution is legitimate only 
because we have consented to it, then the only question judges may ask in 
interpreting it is what we have consented to. That conclusion, in turn, 
supports McConnell's restrictive definition of valid interpretive strate- 
gies, which focus exclusively on the text and its history. 

Professor McConnell's attempt to defend the morality of the Con- 
stitution-to reconcile reason and will-fails in two distinct ways.38 His 
preliminary argument is essentially just a defense of particular results: he 
notes that "[tlhe most fundamental and important rights are protected 
either explicitly or by implication under traditional constitutional inter- 
pretive meth0ds,"3~ and that his definition of the majoritarian regime 
established by the Constitution is in fact also the best regime, or at least 
"pretty good, and probably better than whatever a twentieth-century 
judge might come up with."40 He is simply restating an obvious but trivial 
point: his own vision of natural justice accords with the results reached by 
interpreting the Constitution through "traditional" methods. But what 
of a judge who finds the "traditional" result41 inconsistent with her care- 

j7Fint Inaugural Address, March 4, 1801, reprinred in The Life and Selected 
Writings of Thomas Jeffemn 321, 322 (A. Koch & W. Peden eda 1944). 

3sThis is not to suggest that reconciliation is impossible. Kahn suggests one venion 
of reconciliation, whereby "[a] popularly legitimated text lends its legitimacy to a science 
of politics." Kahn, supra note 36, at 483. Othen have suggested another venion: natural 
law gradually merged into what might be called "natural-law-infused-textualism". See, 
e.g.. G. Jacobsohn, The Supreme Court and the Decline of Constitutional Aspiration 
74-94 (1986); Goldstein. Popular Sovereignty, rhe Origins of Judicial RmPMew, and the 
Revival of Unwrirren Law, 48 J. Pol. 51 (1986); Snowiss. From Fundamental Low to 
Supreme Law of rhe Land: A Reinrerpre~arion of the Origin of Judicial Review, in 2 Studies 
in American Political Devevelopment 1 (1987): cf Rapaaynski,supra note 4, at 188-90 
(describing theories attributing similar reconciliative meaning to ninth amendment). 

"McConnell, supra note 1, at 107. 
NId.  

4'Blking about "the" result of traditional interpretive methods, of course, h 
counter-factual. See infra at 1011-13. As Part I suggests, examining the "text. structure. 
history and purposes" of the ninth amendment demonstrates that the "traditional" 
method gives no guidance at all on difficult questions: it tells us we're on our own. 
Profwor Rapaaynski similarly shows that any interpretive method can yield disparate 
results. Professor McConnell, however, apparently believes that some cases are clearly 
indefensible using 'traditional" interpretive methods. and I am therefore assuming 
arguendo that "traditional" methods of interpretation can sometimes point in a single 
direction. 



fully considered view of natural right? According to Professor 
McConnell, she is nevertheless precluded from entertaining moral con- 
siderations. That M c C o ~ e l l  thinks his method of interpretation yields 
just results-in other words, that we have consented to what is, for him, a 
substantively just document-is not necessarily a reconciliation of reason 
and will for anyone else. 

Professor McComeLI's primary mode of reconciling reason and will 
is more subtle. He contends, in essence, that legislative moral choices are 
likely to be both substantively better and more productive of public moral 
discourse-and thus of public moral development-than judicial moral 
choices. I happen to disagree, for reasons that I will return to at the end of 
this Essay. 

But the more significant response is to point to McConncll's con- 
cession that judges may ovemde legislative choices when their (legiti- 
mate) interpretation of the Constitution requires them to do so. Our only 
quarrel is thus over what they may look at to determine whether a 
counter-majoritarian remedy is appropriate in a given case. He wants 
them to look to the Constitution. I want them to look to the Constitution 
and to justice. 

Professor McComell thus wishes to limit judicial review by means 
of interpretive devices that force judges to ignore reason and to focus 
exclusively on majority will as reflected in the written document. He 
fears that unconstrained judicial review will merely "substitut[e] the 
judge's understanding of natural rights for the Constitution's."42 
Moreover, his strained reading of the ninth amendment suggests that he 
believes that any portion of the Constitution that itself directs judges to 
deliberate about justice is to be ignored. 

This search for interpretive devices that eliminate judicial discre- 
tion is, at bottom, profoundly positivist and profoundly relativist. It treats 
the written Constitution as an absolute sovereign by excluding any exami- 
nation of the moral dimensions of its language. Such a view is positivist in 
the sense that "it makes no difference . . . if the sovereign command is 
nothing but arbitrary will: order still requires capitulating to it.n43 It is 
relativist in that it denies the a~ilability of any higher truth than what a 

42McConncll, supra note 1, a1 101. 

43D. Herzog, Happy Slava: A Critique of Consent 201 (forthcoming). 

particular society has already chosen to embody in its written fundamen- 
tal law.44 

An appeal to the finality and exclusivity of the historical Constitu- 
tion is also, like most positivist and relativist arguments, morally and 
politically dispiriting. It tells us that we as a society are not good enough 
to make our own moral decisions: we must instead adhere slavishly to the 
product of the better minds that went before. What Robin West has 
called the "authoritarian impulsen is a symptom of despair: 

We turn to [the authoritative text] to tell us how to live, because we 
have abandoned the project of our own moral self-governance.. . . We 
crave obedience when we have despaired of our own moral compe- 
tence, and hence self-governing moral a~thority."~ 

A passively textualist approach to the Constitution is itself productive of 
despair: when we cede the community's moral authority to an external 
source, we give up a part of our humanity. 

The desire to appeal to the absolute authority of the historical Con- 
stitution is also self-replicating. To the extent that we as a society relieve 
ourselves of the obligation to make difficult moral decisions, we further 
undermine our capacity to do so. Moral sensibilities, whether of an indi- 
vidual or of a community, are best developed by making moral choices.46 

Let me anticipate Professor McConnell's probable response to this 
line of argument. He would contend, I suspect, that giving moral author- 
ity to unelected judges is an even more authoritarian solution. He would 
be wrong, for several reasons. 

First. neither he nor any othcr New Right theorist denies that 
unelected judges should have some obligation to oversee the communi- 
ty's moral choices. The mere existence of judicial review is not itselfcon- 
troversial. Once we have ceded some moral responsibility to an 
unelected body, the only question is how they should exercise that 
responsibility. To tell judges that they must engage in "value-free" judg- 
ing-to confine them to the unsupplemented text-diminishes the very 

MSee Bdrber, The N h d  Amendment: Inkblot or Anofher Hard Nut to Cmck?, 64 
Chi.-Kent L Rev. 67 (1988) (reprinted as chapter 1 of this volume); Barbcr.supm note 
32; Hinhman, Bronti, Bloom, and Bork An Essay on h e  Moral Education of Judges, 137 
U. Pa. L Rev. 177,187-88 (1988). 

45West. The Audoritahn ImpuLrc in Constitutional Luw, 42 U. Miami L Rev. 531. 
538 (1988); see aho Michclman. Law's Republic, 97 Yale LJ. 1493, 1496-97 (1988). 

*See, e.g., Bdrtlett, Re-&pressing Pnrendmd, 98 Yale LJ. 293, 301 (1988); S. 
Sherry, Women'sV1rtue,63~lane L Rev. (forthcoming 1989).Thc foundinggcnention 
apparently agreed. See Kahn. supm note 36. at  467. 



definition of moral choice by curtailing the sources of moral authority. 
Moreover, once we recognize that the legislature should not alwayspre- 
vail, we must delegate final moral authority somewhere: should we 
entrust it to judges who can reason about both morality and consent, or to 
an ancient document simply because it reflects our erstwhile will? 
Federal judges, however unrepresentative, are a part of the community 
in a way in which dead founders and parchment under glass cannot be. 

Most important, judges are both of the community and outside it. 
Their values are shaped by the community, but they are less susceptible 
to the distorting influence of politics. Moral reasoning is deliberative. To 
the extent that judges are better able than legislatures to engage in rea- 
soned deliberation, they will both produce better results and provide an 
example and a catalyst for popular moral de l ibera t i~n .~~ And when their 
reasoning-or thcir decision-is inferior to the legislature's, it will not 
prevail for long. Judges are replaced, constitutional amendments are ra- 
tified, and judges rethink their positions-at least partly in response to 
moral dialogue. 

Finally, to return to where wc began, judges engage in moral rea- 
soning whether or not they purport to be merely interpreting the written 
Constitution. Admonishing the judiciary to confine itself to interpreta- 
tion of the majority's past will is a sham. Chief Justice Taney, whom 
Professor McConnell so castigates for imposing his own values on an un- 
willing community, explicitly based his decision in Dred Scott v. Sanford4s 
on a careful (and probably accurate49) interpretation of the history and 
text of the United States Constitution. 

Arguing about the validity of interpretive strategies merely diverts 
attention from the more important substantive question: did the Court 
read the Constitution in a morally justifiable way? A reinvigoration of the 
ninth amendment would force judges and their critics to argue about that 
question, and "an angry quarrel over right and wrong is superior to the 
silence of re~ativism."~~ 

Since the search for absolute constraints on judges-and the conse- 
quent rejection of open-ended judicial review-is historically inaccurate, 
politically misguided and intellectually unintelligible, why do some 

47See Michelman, Foreword: Tmces of SeI/-Govemmenr, 100 Haw. L Rev. 4 (1986). 
a60 U.S. (19 How.) 393 (1856). 
@See W. Wlecek, The Sources of Antislavery Constitutionalism in America. 

1760-1848. at 62-83 (1977). 
SOHirshman, supra note 44, at 200. 

thoughtful scholars continue to insist on it? I would suggest that their 
insistence might stem from either of two sources. A few of those opposed 
to reinvigorating the ninth amendment are simply political strategists 
who wish "to curb civil liberties and restrict remedies for governmental 
wrongs by any available means."51 More serious scholars, however. 
including Professor McConnell, are obviously truly troubled by what they 
perceive as an unaccountable and irresponsible judiciary: "Power without 
responsibility is not a happy combinati0n."~2 This fear of a tyrannical 
judiciary stems, I believe, from a mistaken understanding of the judicial 
process, and especially of the art of interpretation. 

Professor McConnell appears to believe that there is an inherent 
meaning in the Constitution: as he says of the ninth amendment, it 
"means precisely what it says."53 He speaks of "the substantive principles 
of natural justice reflected in the Constitution" and "the political theory 
of the Cons t i tu t i~n ."~~ It is by now commonplace-but nonetheless ac- 
curate-to observe that meaning does not inhere in documents, but is 
created by an interaction between a document and its readers. This is not 
to say that a document has unlimited meanings; the language as well as 
the context make some meanings unimaginable and others implausible. 
The reader's own sensibilities necessarily influence which meanings she 
finds unimaginable and which she finds most plausible. McConnell fails 
to recognize either the inevitability of ambiguitiesof meaning or the ines- 
capable role of the reader in supplying part of the context. He thus mis- 
understands the very nature of interpretation. 

Professor McConnell also has a limited vision of the nature of judg- 
ing. In that he is not alone: for at least several decades, scholars envi- 
sioned judging in constitutional cases as a rule-bound task, and have 
searched for rules that will successfully constrain judges without leaving 
legislatures free to ignore the Constitution. In light of the failure of these 
"grand theories" to produce a useful and noncontroversial theory of con- 
stitutional constraints, many constitutional scholars have recently turned 
instead to anti-formalist, anti-theoretical approaches. In articles too 
numerous to mention individually, these scholars have begun to suggest 
that deciding constitutional cases requires what might be called judg- 

SIWells. Meam, Ends and Original lnrenr: A Redpme lo Charles Cooper, 4 J.L & 
Pol. 81,88 (1987) (atlributing this motive to Cooper). 

52Md30nnell, supra nole 1. at 106. 
531d. at 94. 
541d. at 107 (emphasis added). 
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i 
1 ment o r  practical reason, and to describe the exercise of that faculty. 

Because the literature is so extensive and impressive, I will describe it 
only very briefly, ignoring the ditferences between different writers and 
focusing instead on basic shared  understanding^.^^ 

Judging-especially in diEficult constitutional cases-is not a mechan- 
ical exercise, but a learned and lived craft. The tools of the trade are a 
thoughtful life lived in American social and legal culture. A pragmatist 
finds no formula by which to decide the difficult questions, but instead 
internalizes legal precedents, cultural traditions, moral values and social 
consequences, creatively synthesizing them into the new patterns that 
best suit the question at hand. No single source will adequately address 
the hardest questions; answers to societal dilemmas must be crafted from 
the web rather than constructed from the tower. 

Above all, judging is an act of controlled creativity. Like writing at 
its best, it both draws on and evokes memories of what has gone before, 
but by innovation rather than by mimicry. It simultaneously acknowl- 
edges our debt to the past and denies that the past should control the 
present. The task of the pragmatist decisionmaker is to reconcile a flawed 
tradition with an imperfect world so as to improve bot h and do damage to 
neither. We can argue about whether a particular judge does so well or 
badly, but we should recognize that neither her job nor ours can ever be 
mechanical. 

The framers, in a century in which judges were expected merely to 
discover the law, somehow foresaw both the temptation to view judging 
as a mechanical act and the need to eschew that view. The ninth amend- 
ment was their safeguard. 

55~ee ,  e.g., Eskridge. Qnamic Srarutory Inrerpremtion. 135 U. Pa. L Rev. 1479 
(1987); Farber, Legal Pragmatism and the Consrirurion, 72 Minn. L Rev. 1331 (1988); 
Farber & Frickey, Practical Rearon and the firs# Amendmenr, 34 UCLA L Rev. 1665 
(1987); Fish. Dennis Martinuand the Uses of Theory. 96 Yale LJ. 1773 (1987); Hanuis. 
Legal Innovation Wilhin the Wider Intellectual Tmdirion: The Pragmatism of Oliver Wendell 
Holmes, l r . ,  82 Nw. U. L Rev. 541 (1988): Kronman, Living in the Low, 54 U.  Chi. L 
Rev. 835 (1987); Kronman. A l e r ~ d e r  Bickeli Philosophy of Prudence, 94 Yale LJ. 1567 
(1985): Michelman. Foreword: Tmces of Self-Government. 100 Haw. L Rev. 4 (1986): 
Minow, Forward: lustice Engendemd, 101 IIat-v. L Rev. 10 (1987); Sherry. Civic Virtue 
andrheFeminine Voice in CoNtituhonalAdjudicarion. 72 Va. L Rev. 543 (1986); Shiffrin, 
LibemlLm. Radicalism. and LegolScholanhip, 30 UCLA L Rev. 1103 (1983); Stick. Can 
Nihilism Be Pmgmntic?, 100 Haw. L Rev. 332 (1982); Sunstein. Inreresf Gmups in 
American Public Low. 38 Stan. L Rev. 29 (1985); Xachout, The Soul of the Fugue: An 
Essay on Reading Fuller. 70 Minn. L Rev. 1073 (1986); West, Ltberalirm Rediscovemd: 
A Pragmatic Definition of the Lheml Virion. 46 U. Pitt. L Rw. 673 (1985). 

14.The Ninth Amendment: 
The Beckoning Mirage* 

Raoul Berger 

I. Introduction 
Almost ten years have passed since I made my devoir to the ninth 

amendmenL1 In the interim a swelling tide of commentators have 
explored the subject, enlisting well-known academicians in a recent 
Symp~sium.~ One refers to the "mystery" of the amendment;3 another 
considers its meaning "very problematic."4 The "mystery" is deepened by 
the dense philosophic fog that envelops the discus~ion,~ much of which is 
result-oriented. Francis Bacon cautioned that "what a man had rather 
were true he more readily  believe^."^ " m h e  latter-day rediscoverers" of 
the amendment, Sanford Levinson observes, "attempt to capture the 

'Reprinted, by permission, from 42 Rutgers L Rev. 951 (1990). 
'Berger. The Ninrh Amendmenr, 66 Cornell L Rev. l(1980) (reprinted involume 1). 

2Symposium on Inrerprefing the Ninth Amendment, 64 Chi.-Kent L Rev. 37 (1988) 
[hereinafter Symposium]. 

3Levinson. ConsrirrrtionalRhe~oric and the Ninth Amendment, 64 Chi.-Kent L Rev. 
131. 143 (1988) (reprinted as chapter 4 of this volume). - .  . , . .  

4Rapaaynski. The Ninth Amendment and the Unwrirren Con.stirution: The Problem 
of Consti~urional Inrerpreration, 64 Chi.-Ken1 L Rev. 177. 185 n. 20 (1988) (reprintedas 
chapter 7 of this volume). Judge Morris Amold,with whom I concur, considers that the 
amendment "means what i t  says and that it was included in the Constitution sjmply to 
prevent the Bill of Rights from triggering the maxim inclusio unius." Arnold, Dorng More 
Than Remembering the Ninth Amendment, 64 Chi.-Kent L Rev. 265,.266 (1988) 
(reprinted as chapter 10 of this volume). Justice Story was of the same oplnlon. See infm 
iexi accompanying note 46. 

5Lockc wrote, 
doth i t  no1 often happen, that a Man of ordimry Capacity, very well under- 
standsaText,ora Law, that he reads, till heconsultsan Expositor.. . whoby the 
time he hath he pleases. 

J. Locke, An Esay Concerning Human Undentanding 496 (F! Nidditch ed. 1984). 

6W. Durant, The Age of Reason Begins 183 (1961). 
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ninth amcndmcnr for libertarianism.. . . Charles Black, for cxample, has 
Icd thc way in rcading the ninrh amendmcnt as a possiblc charter for rhc 
posilivc cnritlcmcnrs of thc wclfare ~ r a t c . " ~  The fact [hat [he Suprcme 
Court reccntly shut the door in the "sodomy" case8 to judicial fabrication 
of new "rights" under the acgis of [he fourteenth amendment lcnds 
urgcncy to thc scarch for a frcsh sourcc of judicial crcationism. 

Two of the contributors to the Symposium candidly avow rhar rhcy 
arc judicial activisrs. Thomas Grcy is a "supporter of liberal judicial activ- 
ism, post 1937 variety"; he joins Randy Barnert in exhorting "judges to 
conrinuc the good judicial work of thc last rwo gencrari~ns."~ Bur Grcy 
sccs a cloud on thc horizon: a "fcw morc right-wing [election] victories" 
and "we will have a judiciary ready for thc vigorous pursuit" of a con- 
tra-Warrcn Court "vision." "[Llibcral oxen can be gored by right-wing 
activist judgcs."1° Why nor? Thc name of thc game is "Two Con Play." 

Andrzcj Rapaczynski notcs [hat "for cvery interpretation [hat sccs 
thc [thc ninrh amendmcnt] as support for judicial activism, therc is 
anothcr, rcspcctablc onc [hat is not."ll The Symposium promprcd mc to 
rcstucly Ihc matter. I shall cschcw rhc "highcr lcvel of gencraliry" favored 
by commenrators that "lawyers and judgcs [do not] cite and consulr," in  
favor of a "morc down-to-carth ~ornrnentary ."~~ Stripped of irs philo- 
jurisprudential vcncer, thc ccntral issue is whether thcrc is judicial 
powcr to cnforce the unidcnrified rights "rctained by the people." 

11. The Orthodox View 
Thc ninth amendment provides: 

Thc erwrmmliorl in  thc Constilution of certain rights shall no1 becon- 
slrucd lo dcny or disparage olhers relairled by the peoplc.13 

Thus, "cnumcration" is differentiated from "rctained" by thc people. 
What is "enumerated" in the Constitution is embodied thercin; what is 

71xvinson, supra notc 3, at 160. Judge Arnold observes !ha! "[m]uch recent ninth 
amcndnienl scholarship is generated by a desire to find some sancluary from what is per- 
ccivcd as majoritarian tyranny." Arnold. supra note 4. at 256. 

8 ~ o w e r s  v. Ilardwick, 478 U.S. 186 (1986). 
%rcy. The Uses o/ an Unwrirren Consrirurion. 64 Chi.-Ken! L Rev. 21 1, 234.235 

(1988) (reprinted as chapter 8 of lhis volume); Uarnelt. Reconceiving the Ninrh Amend- 
ntertr, 74 Cornell L Rev. 1, 32 n. 106 (1988). See inIra text accompanying note 147. 

I0Grey. supra nolc 9, at 237. 
"Rapaczynski. supra note 4. at 177. 
'*Grey, supra note 9, a1 214. 
"U.S. Const. amend. IX (emphasis added). 

"retained" is nor.14 An analogy is furnished by thc statcs' surrcndcr o h 0  
much of thcir powcrs as was csscnrial for national purposcs whilc rcrain- 
ing thc rcsidue. Just as that rcsiduc is bcyond thc provinccof rhc fcdcral 
govcrnrncnt,15 so arc the rcraincd rights ro bc frcc of fcdcral intrusion. 
Rcscrvations arc nor grants of powcr ro deal with what is rctaincd. Onc 
who may not deuy is nor rhcrcby cmpowcrcd to errfirce. 

What are "righrs" cnumcratcd in thc original Constiturion? 
Hamilton lisrs the limitation of impcachmcnr ro rcmoval from and dis- 
qualification ro hold office (this will not affccl [he commonality). So too, 
rhc prohibition of grants of rirles of nobility is a limitation of powcr, nor 
the arricularion of a right. Bur [he prohibition against suspension of 
habeas corpus, bills of arraindcr, cx post lacto laws, and thc circumscrip- 
tion of treason whilc couched as l i m c : , ' " l c s  

/-- \ 
hereforc, did Zechariah Chafcc writc that thc "orig~nal 

Tlic rcason, as Gordon 
crarion "individual rights, cvcn rhc basic civil libcrtics that wc considcr so 
crucial, posscsscd litrlc of [heir modcrn rhcorcric?l rclcvance whcn sct 
against rhc will of rhc pcoplc."18 Ir was thc collccrivc, rarhcr than rhc 
individual, thar was paramount. Alphcus Thomas Mason correctly norcd 
that "[iln thc Convcnrion and larcr, states rights-nor individual 
rights-was [he real worry."19 

I4This was in response to an~i-Federalis1 insistence such as was voiced by Palrick 
Ilenry in Ihe Virginia Ratificalion Convenlion: "[A] general posilivc provision should bc 
inserted in Ihe new syslenl, securing lo  he Slalcs and lhe pcoplc e\,cry riglll wll~ch rsnor 
corrccded lo Ihe general govcrnrncnI." McDowcII, The ~olirirso/Orifirrollrr~rnliorr. irr l l l c  
Conslilulion and lhe Courls and lhe Quesl for Juslice 1 ,  13 (K.  Goldwin 61 W. Schanlhra 
cds. 1989). 

''For tlelailcd discussion and ci~nlions. see R. Dcrger. Fedcraiism: The Founders' 
Design 53-54. 58-61 (1987). 

'%e Federalist No. 84, at 556-57 (A. Ilamillon) (Mod. Lib. cd. 1937). 

172. Chafee. Three Iluman Righls in Ihc Constilulion of 1787, a1 90 (1968). 
I%. Wood,The Crcalion of  the Anlerican Republic 1776-1787, a1 63 (1969). In 

the Virginia Rntifiealion Convenlion, Palrick Ilcnry said Ihal "the nccessily of securing 
ourpersonalr i~fs,  seems no1 to have pervaded  he mindsof men." 3 J. Ellio1,The Dcbalcs 
in Ihe Several Slale Convcnlions on the Adoplion o f   he Federal Conslilution 532 (2d 
ed. 1836). 11 is lherefore no1 surprising thal crilicsof lhe Conslifulion - lhc ~ n l i - F c d ~ r a l -  
isls-should hold thal a Bill of  Righls should "be declaralory, no1 of !he personal nghls 
of individuals. but of Ihe righls reserved 10 the Slales."The Federalist No. 38. a1 237 (J. 
Madison) (Mod. Lib. ed. 1937). 

"A. Mason. The Slales Rights Debales: Anli-Federalism and lhc Constilulion 75 
(1964). 



The dcep attachment of the states to control their own internal 
affairs shcds light on the purpose of the ninth amendment. "State attach- 
mcnt and Statc importance," said Gouverncur Moms, "have bcen thc 
banc of this Midway in the Convention, Washington wrote, 
"[I]ndcpcndcnt sovcreignty is so ardently contended for . . . the local 
vicws of cach Statc . . . w 
ticks. . . ."2l ConsequentI in Federalist Num- 

ber 40 to assurc the ratilie 

.G 
thc Statcs, in all uncnum 
sovcrcign and indcpcnd sized in Federnlist 

Number 39 that the cent 
cnumcratcd objcctson 
inviolable sovcrcignt 
st rcsscd in Fcdcralist Number 8 
"to rcgulatcd thc general political intcrcsts of the nation," not "cvcty 
spccies of pcrsonal and private concerns."24 The powers of the fcdcral 
govcrnmcnt, Madison obscrved in Federalist Number 43, "will be excr- 
cised principally on external objects as war, peace, negotiation and for- 
cign commerce."25 Similar views had been expressed in the Convention 
by Roger Shcman and Jamcs Wilson, and by Hamilton in the New York 
Ratification  onv vent ion.^^ In Martin v. Hunter's Lessee,27 Justice Stoty 
dcclarcd, "[Ilt is perfectly clcar, that the sovereign powcrs vestcd in the 

201 M. R r r a n d ,  The  Rccords of Ihe Federal Convenlion of 1787. a1 530 (191 1). 

213 id. nl51. Michael Kanlen nolcs "lhc pnssionalc commilmcnl loslalcsovcrcignty 
during the dccadc aflcr 1777," and  he "penistcnl slrenglh of localism." h m c n ,  Taking 
Dowr (he Union Jack (Book Rcview), N.Y. Times, June 14, 1987, Book Review sec., a1 
24. 

22Thc Fcdcralist No. 40, at 255 (J. Madison) (Mod. Lib. cd. 1937). 

'.'.llic Fcdcralisl No. 23, a1 249 ,a1 303 (J. Madison)(Mod. Lib. ed. 1937)(emphasis 
added). 

Z4Thc Federalist No. 84, supra nole 16, at 559. 

' m e  Federalist No. 45, a1 303 (J. Madison) (Mod. Lib. ed. 1937). Ken1 slaled lhal 
"tlic principal righls nnd dulies which flow from our civil and domeslic relalions, fa11 
within the control, and we mighl almost say, the exclusive cognizance, of  he slategovcrn- 
mcnls." M. Howe, Juslice Holmes: The  Proving Years 30 (1963). 

26A. Mason. acpra note 19, at 12 (quoling Wilson); 1 M. Rrrand.  supra nole 20. 
a1 133 (quoting Sherman); 2 J. Elliol, supra note 18, a1 350 (quoting Hamillon). 

"14 U S .  (1  Whcat.) 304 (1816). 

state govcrnmenls . . . rcmaincd unaltered and unimpaired, cxccpt so far 
as they werc granted to the govcrnmcnt of thc United ~ t a t c s . " ~ ~  

The importance of thcse facts is highlighted by Judgc Richard 
Posncr's emphasis, in the contcxt of thc fourtccnth amcndmcnt, that to 
"apply thc Rill of Rights to the Statcs" is to "wcakcn thc statcs trcmcn- 
dously by handing ovcr control of large arcas of public policy to fcdcral 
j u d g ~ s . " ~ ~  Nothing was further from thc mind of thc states who led the 
drivc for a Bill of ~ights.30 In holding that thc Bill of Rights had no appli- 
cation to lhc statcs, Chicf Justice Marshall stated in Barron v. 
Baltimore: 

Had Congrcss cngagcd in thc extraordinary occupation or improving 
thc Constitutions bf thc scvcral slates by affording the people 
odditiotialpmtection from thc cxcrcisc of powr by thcir own govcrn- 
mcnts in mattcrs which concerned thcmsclvcs alonc, thcy would havc 
dcclarcd thcir purpose in plain and inlclligiblc ~anguagc.~~ 

Mark that thc Bill of Rights was not meant to furnish "prolcction" 10 the 
pcople against "their own governments," i.e., thcstates. Individual rights 
were peculiarly the concern of the states as Edmund Pendleton under- 
scored in the Virginia Convention: "[Ojur dearest rights-life, liberty 
and property, as Virginians, are still in the hands of our state legisla- 
t ~ r c . " ~ ~  To read thc ninth amcndment as enlarging fedcral power to 
"protect" rights thcre undcscribcd is, as Justicc Pottcr Stcwart remarked, 

2eId. a1 325-26. In Woodward v. Darlmouth Collcgc, 17 U.S. (4 Wheat.) 518 
(1819), Chief Juslice Marshall staled: "Ihal thc framcrsof ~ h c  Consliluliondid no1 inlcnd 
lo rcslrain Ihe stales in their regulalion of their civil inslilulions, adopled for inlernal gov- 
ernment . . . may be admillcd." Id. at 629. In the wake of  the fourlccnlh amendmenl, 
Justice Field dcclarcd rhar no  "amcndment, was dcsigncd ro intcrfcrc wilh the powcr of  
Ihc Slale.somc~imes lcrmed ils p l i c c  p w c r ,  to prcrrihcd rcgulations to promole health 
. . . ctlucalion . . . g m l  ortlcr of   he pcoplc." narbicr v. Connolly. 11 3 1J.S. 27.31 (1885). 

%. I'osner, Thc 1:edcral Courts: Crisis and Rcforni 194, 195 (1985). 

'O"[S]o far F m  Ihc stales which insislcd u p n  l h c x  amendments, contemplaling 
any restram! or  hmilalion by lhcm on lhcir own pwers;  Ihe very cause which gave rise 
lo them, was a strong jcalousy on their par1 of  thc power which Ihey had granted in Ihc 
Conslilulion." Ilolnics v. Jennison. 39 U.S. (14 PC!.) 540, 587 (1840) (Ihrbour. J.). 

''32 U.S. (7 I'el.) 243 (1833). 

'2~d. at 250. "An alleged surrendcr . . . o f  a p w e r  ofgovernmcnl . . . must bc shown 
by clcar and unequivocd language; il cannol be infcrrcd f rom.  . . any doublful or uncer- 
lain expression." Lklmonl Bridge v. Wheeling Bridgc. 138 U.S. 287, 292-93 (1891). 

"3 J. Elliol,srrpra nole 18, a1 289. 354. Olivcr Ellsworth said in Ihe federal Conven- 
lion !ha! "he lurncd his eycs" 10 Slate governmenls "for the prcscrvnlion of his rights." 
1 bl. Rrrand ,  srcpra nole 20.a1 492. Hamillon wrote lhal " ~ h c  Stale Icgisla~urcs" would 
be !he %giIanl bul suspicious and jealous guardians of ~ h c  righls of the cilizcns against 
encroachmcnls from ~ h c  fedcral governmcnl." Thc Fcderalisl No. 26. a1 163 (A. 
llamillon) (Mod. Lib. ed. 1937). 



"to turn somersaults with hi~tory,"3~ to convert what was dcsigncd to 
limit fprlprd powers into thcir enlargement. In short, the ninth amend- 
mcnt is to bc rcad in light of Justicc Story's statement that the Constitu- 

/ 

tion is founded on a wholcsomcand strenuous jcalousy which, forcsccing 
thc possibilities of mischief, guards with solicitude against any cxcrcisc of 
powcr which may cndanger the states, as far as it is practicable.35 

Considcr ncxt thc immcdiatc origin of the Bill of Rights. Many 
fcarcd, as Madison notcd, that an cnumcration of some rights might 
dclivcr thosc not enumerated into the hands of the federal govcm- 
r n ~ n t . ~ ~ a m c s  Wilson told thcpcnnsylvania Convcntion that a complctc 
cnumcration of rights was impossible, and that "if the enumeration is not 
complctc, cvcrything not exprcssly mentioned will bc presumcd to bc 
purposefully ~ m i t t c d . " ~ ~  Others stresscd that what was not granted, or 
cnumcratcd, was r c s e r ~ e d . ~ ~  But advocates of the Constitution could 
"not ovcrcome widespread suspicion";39 there was pervasive distrust of 
p o w ~ r . ~ ~  So, Patrick Hcnry asked in thc Virginia Convention, "What do 
thcy tcll us? That our rights are reserved. Why not say so?"41 George 
Mason asked: "If they are not given up, whcre are they secured?"42 The 
ninth and tcnth amendmcnts werc designed to set such fears at rest, to 
put the obvious bcyond peradventure. As Charles Jarvis earlier assured 

34Griswold v. Conneclicul, 381 U.S. 479,529-30 (1965) (Slewarl, J. disscnling). 
I h c  aclivisl Conslilu~ional hislorian, Alfred H. Kelly, said a1 Ihe time that Justice 
Goldhcrg's concurrence, with its "aslonishing resuscilation of lhe Ninth Amendmenl." 
was a "curious mixlure of law-officc history and vaulling logic." Such a use of history by 
thc Court as a "prccedenl breaking device" to gel rid of laws Ihe Juslices do no1 agree 
w i ~ h ,  Kelly noted, "is nothing less than a Marxist-type pewenion of Ihe relalion between 
Irurh and tttility. It assumes that history can bewrilten loserve the inleresl of liberlarian- 
ism nnd idealism." McDowell, supra nole 14, al 11. 

jSJ. Story. Commcnlarics on the Conslilulion 01 Ihe United Stales 397 (5th cd. 
1905). 

3 6 ~ e e  bifra texl accompanying noles 47-48. 

j73 M. Farrand, supra note 20, al 144. 
'upor cilntions see Ikrgcr, supra nole 1, al 7. 
.MLnfgren. The Origir~s of the Tenth Amendment: History, Sovereignty, attd the Prob- 

lenu ofConsriruriond Ittrcrprerarion, in Cons~ilulional Govcrnmenl in America 331. 344 
(I<. Collins ed. 1981). 

40Long before Acton, Thomas Burkc wrote: "Power of all kinds has an irresislible 
propensity lo increase a desire for ilself." 6 Lelten of Delegales lo Congress 1774- 1789, 
a1 427 (I? Srnilh ed. 1980). Bernard I3ailyn noled the colonisls' fear of power's "endlessly 
prop~tlsive tendency lo expand ilself beyond legilimale boundaries." B. Bailyn, The 
Ideological Origins of the American Revolulion 56 (1967). 

"3 J. Elliol, supra nole 18, al 413. 
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thc Massachusetts Convcntion: "[Bly psitivcly securing what is not 
ex~rcsslydclcgatcd, i t  lcavcs nothing 10 thc uncertainty of conjccture.. . . 
but is an cxplicit rcscrvation of cvcry right and privilcgc which is ncarcst 
and most agrccablc to thc p~oplc."~3 That rcscrvntion, thc Court statcd 
in Kansas v. color ad^,^^ was "madc absolutely certain by thc Tcnth 
~ m e n d m c n t . " ~ ~  AS much may bc said of thc ninth. Justicc Story wrotc 
that i t  "was manifestly introduccd lo prcvcnt any pcrvcrsc, or ingenious 
misapplication of thc wcll known maxim, that an affirmation in particular 
cascs implies a ncgation in  all 0thcrs,"~6 that is, thc cnumcration of rights 
in thc first cight amcndmcnts was not to bc construed to dcny "othcrs 
rctaincd by thc pcoplc." 

It is timc to cxaminc thc Icgislativc history of thc ninth amcndrncnt. 
"Madison's conccption of constitutional rights," i t  is agrccd, "is thc most 
pcrtincnt to an undcrstandingof thc Ninth Amcndmcnt's inrcndcd func- 

It was Madison who introduccd and cxplaincd thc Bill of Rights, 
slating at thc outsct that "thc grcat object in vicw is to limit and qualify 
thc powcrs of Govcrnmcnt, by ercepting out of thc grant of powcr those 
cascs in which thc Govcrnmcnt ought not to act or to act only in particular 
 mod^."^^ In othcr words, thc Bill was (1) to limit thc carlicr delcgatcd 
powcrs, by (2) carving thcrcfrom "cxccptions" in thc form of "rights"; 
(3) in which area thc fcdcral govcrnmcnt "ought not to act," LC., in the 
arca of "retained" rights. How this is converted into authority to fish in 
thc pool of undcscribcd "rights" for fcdcral cnforccment passcs undcr- 
standing. 

To mect theobjcction that enumeration in thcUill of Rightsof somc 
t 
11 

rights would rcsult in thc "implication that those rights which wcrc nc 
singled out, wcrc intcndcd to bc assig~ed into thc hands of thc Gcncrz 
Govcrnmcnt," Madison said that this dangcrcould " b e g ~ a r d e d  agaif~.rf.. 
[by] the last clausc of thc fourth rc~olu t ion ."~~ That last clausc, thcprc 
gcnitor of thc ninth amcndmcnt, provided: 

432 id. al 160. 
44206 U.S. 46 (1907). 
451d. at 89-90. 

46J. Story, 5 q m 1  nole 35, 5 1007. 
47Barnett, srrprn note 9, al 3. 

'81 ~ n n a l s o f  Congress 437 (J. Galcscd. 1834)(cmphasis addcd)(print bcaring run. 
ning lille "llislory of Congres") (reprinted in volume I ) .  

491d. nl 439 (emphasis addcd). 
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T h c  cxccptions hcrcor  clsewhcrc in thc Constitution, madc in favor of 
particular rights, shall not be so wnst rucd as to  diminish the just 
importance of other rights retained by the peoplc, o r  to  enlarge the 
powers delegated by the Constitution; but either asactual limitationsof 
such powers, o r  as inserted merely for greater ~ a u t i o n . ~  

In short, the purpose was to "guard against" the implication that the 
uncnumcratcd rights were to be "assigned" to the federal government, to 
preclude an enlargement of the delegated powers; and the "exceptions" 
were to serve as "actual limitations of such powers." What was not 
"assigned" to the federal government could scarcely be exercised by it. 
Madison's disclaimer of intention "to enlarge the powers delegated by 
the Constitution" by non-enumeration of "other rights," and his empha- 
sis upon the enumerated "exceptions" as "actual limitations" on such 
powers bars a construction that would endow the federal government 
with the vcry powers that were denied. It is incongruous, moreover, to 
read the ninth amendment as expanding federal powers at the vcry 
moment that the tenth was reserving to the states or the people all pow- 
ers "not delegated." John Ely observed that "[olne thing we know to a 
certainty from the historical contact is that the Ninth Amendment was 
not designed to grant Congress authority to create additional rights, to 
amend Article I, Section 8 by adding a general power to protect rights."51 
And he pointed out that the phrase, "'others retained by the people' [is 
not] an apt way of saying 'others Congress may ~ r e a t e . ' " ~ ~ T h a t  power of 
creation equally was withheld from the courts; the Founders did not 

A 
reg6d-e -creators" or as lawmakers.53 Then too, because the 7 

A / federal government may not deny unenumerated rights, it does n v  
<follow that is - may enforce them. 

In fact, enforcement was to be confined to expressly "stipulated < -  
rights." "[Tlhe great mass of the people who opposed" the Constitution, 

at 435 (emphasis added). 

s'J. Ely. Democracy and Distrust 37 (1980) (excepted in volume 1). 
s21d. Barnett agrees that "Madison made clear that the retained righls were no1 

'assigned' to the federal government," and concludes that "the courts have not been 
empowered to enforce the retained rights," stressing that "Madison speaks here of 'partic- 
ular powcrs . . .given up to be exercised by rhe Legislarure."' Barnett, supra note 11, at 
15 n. 54. I find no reference to the "Legislature" in this "assigncd" passage. If I have over- 
looked it, it takes more than mere mention of the legislature tocut down the "nor assigned 
to the General Govcrnment."Thc burden is on Barnett to prove thal whal was withheld 
from the "General Government" was "assigned" to Congress. 

s313eginning with Francis Bacon, i t  has been reiterated that i t  is not for courts to 
make law. For citations see I3ergcr. The Achisr Legacy of rhe New Deal Cout?, 59 Wash. 
L Rev. 751. 785 (1984). 

said Madison, "disliked i t  because i t  did not contain effectual provisions 
against encroachments on pa~icular rights."54 Hence, Madison 
explained, if the Bill of Rights were "incorporated into the Constitution, 
independent tribunals of justice will consider themselves in a peculiar 
manner the guardians of (hose rights;. . . they will be naturallylcd to resist 
encroachment upon rights apressly sripulared for in the Constitution by 
the declaration of rights."55 Thus, enforceability turned on the presence 
of "particular," "expressly stipulated" rights, not the undescribed rights 
"retained by the people." The Framer's purpose was narrow-courts 
would serve as "guardians of those [stipulated] rights"; they could not 
claim an expanded jurisdiction of the "othcr" retained rights. And in fact 
they have refused to do so. 

Those who look to the ninth amendment asa reservoir of new rights 
presumably expect the Court, as thcy have in the recent past, to fashion 
them. Judicial enforceability, however, poses yet other problems. The 
Founding Fathers did not share the current infatuation with judicial cre- 
ativity. Jefferson Powell, the activist legal "historian," observed that the 
Puritan fear of "twisted construction" had traveled to America, and that 
"a cultural suspicion of [judicial] interpretation" was widespread in late 
eighteenth century America.56 This was allied to what James Wilson 
described as "aversion and distrust" of judicial power,57 plus a "profound 
fear" of judicial d i~c re t ion ,~~  so that Hamilton felt constrained to assure 
the ratificrs that of the three branches the judiciary is "next to noth- 
ing."59 Far from expecting the judiciary to protect the rights thcy had ~ t u -  
diously retained, they viewed the judiciary with suspicion. In 
consequence, Hamilton emphasized that judicial "encroachments on the 
legislative authorityw-what but lawmaking is the judicial framing of new 
rights-would be checked by 

s41 Annals of Congress. supra note 48.31 433 (emphasis added). Speaking of free 
speech and trial by jury. Madison said, "[Epery Government should be disarmed of pow- 
ers which trench upon those particular rights." Id. at 441. 

%. at 439 (emphasis added). 

s b P ~ ~ e l l .  7he Modern Misundersrandingof O+$~aIlnrenr, 54 U .  Chi. L Rev. 1513. 
1537 (1987). 

s71 Works of James Wilson 292-93 (R. MdJloskey ed. 1967). 
%. Wood. supra note 18. at 298. 
sPThe Federalist No. 78, at 504 (A. tiamilton) (Mod. Lib. cd. 1937). 
w e  Federalist no. 81, at 526 (A. Hamilton) (Mod. Lib. ed. 1937). 
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Lct us postpone consideration of thc nature of the rctaincd rights 
and turn to thc claborateargumcnt madebyRandyBarnett,"oncof [the] 
warrncst supporters"61 of an activist construction of thc ninth amend- 
rncnt. I focus on him because he is in the forefront of those who would 
rcad thcir libertarian agenda into thc amendment, havingorganized the 
Sy rnp~s iu rn ,~~  written a lengthy Foreword, published a forty-two pagc 
article elaborating his and is thc editor of a recent bookdevoted 
to thc 

I 1  I .  Randy Barnett's Heterodoxy 

A. The "Rights-Powers " Conception 
Although Barnctt purports to rely on Madison, he does not dcal 

with Madison on his own terms. Rathcr, he first frames the discussion in 
what hc considers thc crroncous "rights-powers" conception of thc 
amcndmcnt, whcrcundcr "delegatcd powcrs and constitutional rights 
[arc] logically comp~cmcntary."~~ On this view, thc ninth amcndmcnt 
rncans "nothing rnorc that what is stated in the Tenth," notwithstanding 
that thc "Tcnth Amendmcnt does not spcak of rights..  . but of reserved 
'powcrs"' whcrcas "thc Ninth Amendment speaks only of rights, not of 
p o w c r ~ . " ~ ~  "Logically complementary" analysis, he continues, leaves 
"absolutcly no nccd for another amendment confusingly written in terms 
of 'rights' that are 'retained by the people,' lo express exactly the same 
idca," namely, that "powcrs not dclcgated arc r e s ~ r v c d . " ~ ~  Rights and 
powcrs, howcvcr, arc quite different concepts; they do not "exprcss 

61Lcvinson. supra note 3. at 160. 

62Syn~positmi, supra note 2. 

6 3 ~ c c  Darnctt, supra note 9. 
64The Rights Rctained by the People (R. Darnett ed. 1989). 

65Darnett, supra note 9. at 5.  

%Id. at 6. 

671d. Darnett cilcs Calvin Massey: "Construing the ninth amendment as a mere dec- 
laration of a constitutional Iruism, devoid olenlorceablc content. renders its substance 
nugatory and assigns to its framcrs and intention to engage in a purely moot exercise." 
Id. at 7 n. 2 1 (quoting Mnssey.Fedcralism andFundamentalRights: The Ninth Amendment. 
38 Ilnstings L J .  305, 316 (1987) (reprinted in volume 1)). That is far removed from 
I Iamil ton's thinking; hc wrote in Fedcralis~ N[rmbcr 33 that both the necessary and proper 
clausc and supreniacy clause "arc only dcelaratory of a truth which would have resulted 
by ncccssary and unavoidable implication from the vcry act of constituting a federal 
govcmnicnt, and vesting i t  with certain specified powers." The Fcderalisl No. 33, at 
199-200 (A. Hamilton) (Mcd. Lib. ed. 1937). It was intrcduccd, he continued, "for 
grcatcr caution and to guard against twilling rcfinements." Nor should i t  be "devoid of 
cnforceablc content," for by Barnett's own testimony, i t  "operated as a genuine and 
enforceable constraint on government." Barnett, supra note 9, at 10. 

/ " exactly thc same idca." "Powcr" is thc ability to act. For instance, the 
driver of an automobile has thc "power" to drivc through a rcd light; a 
pedestrian crossing on the rcd signal has a "right" topass unharmcd.Thc 
driver has the power to run down the pcdcstrian, although he is undcr a 
duty not to harm him. It is 

w 
description of a right as an "cxccption" to a powcr lcavcs thc balance of 
the powcr in Hencc the powcr docs not "cnd" at "prcciscly the 
point" whcre "rights begin." 

On this analysis, rights arc not "thc logical converse" of the dele- 
gated powers.70 But assuming thc contrary, narnctt argues that the "very 
enumeration of a particular powcr in thc Constitution automatically 
ccdcd to thc general govcrnmcnt any potentially conflicting rights that 
might have en'ted prior to thc adoption of thc Constitution," so it follows 
that "cvcn an cnumcrated right should ncvcr constrain an cnumcratcd 
power."71 It by no rncans follows. Madison spoke to thc contrary: an 
"cnumcratcd right" constitutes an "cxccption" to, and thercforc 
"constrains," an cnumcratcd powcr. Nor does Barnett's "potentially 
conflicting" rights sustain his conclusion. "Potcntial" is defined as 

baDarnett. supra notc 9. at 6. 
WJustice Story quoted Bacon: An "excep~ion strengthens the forcc of a law in c ~ e s  

not cxccpted." J. Story, supra nolc 35. 5 448, at 342. 

70Barnctt, srrpra notc 9, at 7. 
7iId. (emphasis addcd). Certainly 1 should no1 bc cited for Barnclt's pronouncemenI 

that "[tlhus vicwcd. Ihc Dill of Rights added nothing, bul was merely declaratory." Id. a1 
7. kly slalcmcnt was 

hladison admitted that the amendments "may he deemed unneces.ry; but 
there can be no harm in making such a declaralion." Thus vicwcd, the Bill of 
Rights addcd nothing. but was nicrcly dcclaralory. 

Dcrgcr, supra notc 1, at 6. Madison was epilomizing Ihc vicw expressed by such as 
Hamilton: "[Wlhy dcclarc that things shall no1 be done which there is no powcr todo." 
The Fcdcralist No. 84,supra note 16, a1 559. That is a far cry from Barnetl's cilation for 
"cvcn an cnumcratcd right should never constrain an cnumcrated pwcr . "  Barne!l,supra 
notc 9. at 7. 

Barnett argues that "hladison would have no reason lo devise a means of protecting 
uncnumerated rights placcd in jeopardy by an enumeralion ~ h a l ,  a1 that lime [bcforc sub- 
mission of the Dill of Rights], he still opposed." Id. a1 8. Spcculalion about  adi is on's 
motivation "at that time"canno1 curtail the lalcr exprcss rcservalion by the ninth amend- 
ment of those unenumerated rights lo Ihe pcople. They, and lhey alone, are lo "prolccl" 
thcn1. 
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"[plossiblc as opposcd to "possible" as "capablc of being rcal- 
i z ~ d , " ~ ~  and therefore as yct noncxisting. Rights that may or may not 
comc into being can hardly bc cquatcd with enumerated, actual rights. 
Rarnett recognizes the present day "jurisprudential climate where the 
only rights deemed to be 'real' are those that a court has recognized.74 
Nor docs "denying the effect of uncnumerated rights [deny] effect to 
cnumeratcd rights as To deny effect to a "potential," as yet 
noncxisting right, is n 
existing right. So too 
of thc ninth amendm 
judiciary, to clothe t 

Barnett asserts that "thc rights-powers conception specifies that the 
rights retained by the people automatically diminish as the powers of 
government expand-a construction that contradicts the stated purpose 
for declaring the existence of individual rights."76 Barnett's "automati- 
cally diminish" construction isat war with Hamilton, who explained that 
undcr thc Constitution "the peoplc surrender nothing; and as they retain 
cvcry thing they have no need of particular reserva t i~ns ."~~ Moreover, 
undcr thc Constitution, "powcrs" do not expand by themselves; they arc 
grants from the people, so that to the extent that they infringe on the 
"rctained" rights, that represents a choice by the people, the ultimate 
sovcrcign. In fact, however, "stated purpose for declaring the existence 
of individual rights" found expression in those enumerated in the first 
cight amcndments. Forming "exceptions" to the delegated powers, they 
diminishcd thosc powers, not the "other rights" that were "retained." 

"Logically complementary" analysis leads Barnett into another cul 
&sac: "When rights are viewed as the logical obverse of powers, content 
can bc givcn to unenumerated rights by exclusively focusing on thc 
cxprcsscd provisions delegating powers."78 How do "expressed pr i- 
sions" give "content" to unenumerated rights? What content does tri 
by jury give to a "potcntial" right to fly to the moon? Barnctt finds i 

7212 Oxford English Dictionary 224 (2d ed. 1989). 
73Wcbster's New Dictionary of Synonyms 622 (Merriam 1973). 

7SBarnet~, supra 9, at 7-8. 

7 
74Barnett, Foreword to Symposium, supm note 2, at 60 (reprinted as chapter 1 of 

this volume). f 
A ;  l7 

761d. at 16. 
77The Federalist No. 84, supra note 16, at 558. 
78Barnett, supra note 9, at 5. 

this reasoning, how docs onc conceivc of "constitutional [cnurneratcd] 
rights" as the "logical obvcrsc" of enurneratcd powcrs?80 "Logically 
complementary" is of no hclp. "Complcmcnt" means "each of two parts 
which mutually complcte each othcr."81 That cannot be said of rights 
"retained by thc pcoplc," which hc rccognizcs to bc i nnumerab l~ .~~  
whereas the enumeratcd powcrs arc few. Logically, innurncrable 
unidentified rights cannot "cornplctc" a fcw specific enumerated powcrs. 

Nor is the ninth amendment "supcrfluous."83 Barnett urges that it  
"has absolutely no role to play in thc [orthodox] analysis," that it is "iunc- 
t i o n ~ e s s . " ~ ~  One may as wcll arguc that a rcscrvoir has no role to play 
unlcss judgcs turn on a spigot. Onc function was pointed out by Dcan 
Roscoe Pound: "[Ilf the Ninth Amcndmcnt is rcad with the Tcnth" the 
retained rights are "left to be sccurcd by. . . the pcople of thc whole land 
by constitutional change, as was donc, for cxarnplc, by the Fourtccnth 
~rnendment."85 Not only is thc ninth amcndmcnt a rcservoirof rights on 
which thcpeople can draw, but it can bc thc predicate of a charge that 
federal authorities have violatcd it, just as the tcnth amcndmcnt has 
bccn used in times past. Thc ninth, in Barnctt's words, "operatc[s] as a 
genuine and enforceable constraint on gov~rnrncnt , "~~ thus deflating his 
asscrtion that it is 
casc or controversy."87 Judicial 
to its traditional "negative" role 
i.e., halting legislative or 

nSee infra tent accompanying notc 89. 

soWhcn Bamett shifts from his "rights-powers" to his "power conslraint" concep- 
tion, he agrees that "[c]numcrated rights need not be the logical mirror of enurneralcd 
pourers. Rnlher, enumerated rights can potentially limit in some manner Ihc cxcrcisc of 
powers delegated by other provisions of  the Cons~l~ution." Barnctt, supra notc 9, at 
11-12. Mark how Barnctt waters down Madison's rights as "exccplions" from the dele- 
gated powers to "potentially limit in some manner." 

8'3 Oxford English Dictionary 609 (2d ed. 1989). 
82Barnett,supra nole9,at 35. Given that the rc~a~ncdrightsarc"impssiblc tospeci- 

b," id.. how have they been given "expanded rope"? Id. at 25. 
831d. at 7,  8. 
8 4 ~ d .  at 2, 6, 7. 
ssPound. Foreword, to B. Patterson, The Forgotten Ninth Amendment iv (1955). 
86Barnett, supra note 9, at 10. 
871d. at 6. 
8s"Judges may only say 'No."' Id. at 39. See Cox, The New Dimemions of Cordru- 

IionalAdjudicarion, 51 Wash. L Rev. 791. 802, 814-15 (1976). 



That policing function, howcver, docs not license the courts to invade the 
statc-pcoplc domain by fashioning ncw rights in the name of the ninth 

[ amcndmcnt. Why, it nccds to bc askcd, did the Foundcrs dcpart from 
thcir purpose to limit the dclegatcd powers by "exceptions" expressed in 
thc first eight amendments, only to confer unlimited judicial power by 
thc ninth? If the ninth amcndment wasdesigned toauthorizc the courts 
to "cnforce", i.e. to create, whatever rights they deemed necessary, the 
first cight amcndmcnts were superfluous. In truth, Madison, as we havc 
sccn, plainly limitcd judicial enforccment to the "stipulated," ~.e . ,  ' enu- 
mcratcd, rights.89 

Barnctt would rccast the "original dcbate," urging that "[tlhc idca 
that constitutional rights are simply what is left over after thc people 
havc dclcgatcd powcrs to the govcrnment flies in the face of the amend- 
mcnts t h c m s e l v ~ s . " ~ ~  That is his "idca," not that of the Foundcrs. "Con- 
stitutional rights" must rcfcr to those enumerated in the Constitution; 
lhcy arc not "lcftovcrs" but "exccptions" to thc delegated powers. Con- 
sidcr Barnett's statement that "it is impossible to find a 'right to a speedy 
and ~~ubl ic  trial by an impartial jury'" and other rights expressed in the 
fourth and fifth amendmcnts by "cxamining the limits of the cnumcratcd 
powcrs."'l Trial by jury is an unfortunate choice, because article 111, sec- 
tion 2 cxprcssly provides for it in criminal cases, and it is expressly pro- 
vidcd by the sixth amendment. Assume arguendo its absence, why should 
wc look for trial by jury in the powers, lor example, to borrow money, reg- 
ulatc commcrcc, establish post offices, raise armies, etc.? The dclcgation 
of powcrs postulated tha ted was retained, as thc tenth 
amcndmcnt confirmed. ail or abolish trial by jury was 
conferred by article ii, se ly, it was retained by thcpeo- 
plc who soon embodie endment. In any case, the 
"impossibility" of assigning the enumerated rights to particular powers is 
of no moment givcn that they were framed as "exceptions" from thedele- 
gatcd powcrs in toto, exhibiting, in Madison's words, an cxccss of 
" ~ t u t i o n . " ~ ~  Harnctt's chargc that his opponents would "neutcr" thc 
ninth amcndmcnt gains nothing from his allegation that "they fail to 
disccrn the distinct functions played by the Ninth and Tenth Amend- 

s9See supra tcxl accompanying notc 55. 
90Darncll, supra nolc 9, al 9. 
911d. 

92See supra lcxl accompanying notc 50. 

m ~ n t s . " ~ ~ T h c ~  undcrstand full well, to borrow his own words. that "[tlhe 
dangcr of interprcting fedcnl powcrs too cx-pansivcly was handlcd by the 
Tcnth Amcndmcnt, whilc thc dangcr of jeopardizing uncnumcralcd 
rights was addressed by thc Ninth ~ m c n d m c n t . " ~ ~  The jcopardy thc 
Foundcrs fcarcd was federal intrusion into thc "rctaincd" domain. not 
lcast by thc "cxpansive" fcdcral courts. 

Anticipating that his theory isvulncnblc, Barnctt states that "[olnc 
might try to salvage thc rights-powcr thcoryby claiming that thcrc can bc 
no clash bctwccn powers and rights bccausc Congrcss has no powcr to 
violate a constitutional right."95 This, howcvcr, hc argues, "suggests an 
entirely diffcrcnt methodology for dctcrmining thc content of constitu- 
tional rights than that dcscribcd by Justicc Kccd in Uni~edPublic Workers 
v. ~ i t c h e 1 1 . " ~ ~  Hc misrcads Mitchell: The Court statcd that "[ilf grnntcd 
powcr is found, necessarily the objcction of invasion of thosc righls. 
reserved by thc Ninth and Tcnth Amcndmcnts, must Sclf-cvidcnt- 
ly, a spccific grant of powcr ovcrridcs an uncnumcratcd right. How can 
an undcscribcd right prcscnt an obstacle to the cxcrcise of a granted 
powcr? Nor is it a tcnablc objcction that "[tlhis formulation of the 
rights-powcrs distinction would require an inquiry into the substance of 
constitutional rights to dctcrmine the cxtcnt of Congressional 
Thc annotations to the first amcndmcnt arc studdcd with such inquiries. 
"Morcovcr," Barncti maintains, "this distinction docs not providc an 

9JDarnctl. supra notc 9, at 10. 

941d. al 10. Ilamillon's Federalisi Nrmther 78 is a suslaincd cllorl to allay fears of  fed- 
cral intrusiveness, whilc Federalist Nimther 81 asurcs  thc Ratificn ~ h a l  judicial "usurpa- 
tions on the authority o f  ~ h c  Icgislnlurc" would bc chcckcd hy imlrnchmcnl. R. Ucrgcr, 
supra nolc 15, at 526-27. The Colonisls bclicvcd thal no hranch "can hrcnk through Ihc 
fundamental rulcsolthc cons~ilulion [sic] withou~ dcslroying thcir own loundalion." k l -  
Icr of Massachusetts Ilousc to Marquis Rockingham (Jan. 22, 1768), reprinied in 1I.S. 
Commagcr. Documcn~s o l  Amcrican Ilistory 65 (71h cd. 1 9 .  

9SDarnctt,supra notc 9, at 12 n. 41. / ' \ k" 
961d. (citing Unitcd Pub. Workcrs v. ' chcll, 330 U.S. 75 (1947)). On sccon 

111ought. Darnctt finds  hat loo simple an c lanation. l l c  asscrls lhal "[ojnly a handf I 
of the ninny rights proposcd by stale rali cation convcnlions wcrc cvcnlually incor - 
ratcd lhcsc cr i t ia  in thc nil1 lor Ihc of Rights. absence The of an Ninlh extended Amc ch lis dmcnl f righIs."Ida129.1 was ollcrcd prcciscly IccilcsVirginia, lo 'compcns Ic'  

"p ropscd  twcnty provisions," and slalcs thal nly a handful of Ihc many pr posed 
riglits wcrc i n c o r p r a k d  in the Dill of  Rights." Id. a -31. In facl, 10 or  re or Ihc 
20 wcrc incorporated; Ihc rcst wcrc political maxims such as a cnves l o r n  the 
pcoplc. One-halldcscrvcs better than "a handful." My recollcclion ol thc several p r o p s -  
als by thc othcr states is that lhcy prclty much found lheir way inlo Ihe Bill; in truth lhcrc 
was a surprising conscnsus. 

97Unitcd Pub. Workers v. Mitchcll, 330 U.S. 75, 95-96 (1947) (emphasis added). 

9RDarnc~t. supra notc 9. at 12 n. 41. 



objection to including unenumerated rights in such an inquiry."99 Until 
the pcoplc give them expression, unenumerated rights, by his own testi- 
mony, "are as varied as our imaginat i~ns"; '~~ inquiry into imaginary 
rights will not commend itself to lawyers and judges. 

B. The "Power Constraint" Conception 

Having-to his satisfaction-laid "the rights-power conception to 
rcst,"lol Barnett shifts to the "better" "power constraint" conception, 
stating that "enumerated rights can potentially limit in some manner the 
cxcrcise of powers delegated by other provision of the ~ons t i t u t i on . " ' ~~  
This obfuscatcs Madison's simple explanation that "rights" are "excep- 
tions" to delegated powers. Employment of a different vocabulary, chop- 
ping that simple proposition into bits and pieces, obscures the nature of 
the problem. For example, Barnett remarks that the "power-constraint 
conception contemplates a potential conflict between constitutional 
rights and enumerated powers."lo3 He instancesa hypothetical congres- 
sional exercise of its tax power to infringe the "enumerated rights of free 
speech"; but that, he considers, does not violate the tenth amendment, 
"for i t  is acting within its delegated power."lo4 The free speech right, 
however, constitutes an "exception" to the delegated powers, including 
the powcr to tax.lo5 Congress's "delegated [tax] power" therefore did not 
extend to free speech, rendering unnecessary resort to the tenth amend- 
ment's protection of reserved powers. It is flawed analysis to refer to a 
"conflict between constitutional rights and enumerated powers." As 
"exceptions," the rights cut down the delegated powers; no "conflict" is 
presented by the expression of a purpose to curtail a delegation. 

Barnett would explain his tax example as not involving "whether 
Congress has such apower, but whether themeans which it has employed 

991d. 

IDold. at 35. 

'O'ld. at 3. 
'021d. a1 11-12. 
Io3ld. at 12. 

lo41d. 

'OSAs Barnett notes, "[bloth Hamilton and Wilson argued that an expressed protec- 
tion of freedom of the press was unnecwary since the regulation of the press was beyond 
the powcr of Congrcss." Id. at 5 n. 13. 

conflict with" the free speech A means does not exist in 
vacuo. As the necessary and proper clause makes clear, i t  exists only 10 
carry a granted power into exccution.lo7 Inasmuch as the free speech 
amendment curtails the tax power, the means is likewise abridged. It was 
because the necessary and proper clause "heightens the prospect that 
Congress" may enact laws that "are neither necessary nor proper,"10R 
that Madison underlined the need fora   ill of ~ i g h t s . ~ O ~ ~ a r n e t t  himself 
concludes that the Bill places "restrictionson the means by which govern- 
ment may pursue its delegated ends."l1° 

"if one concedes," Barnett argues, "that the rights enumerated in 
the Constitution were intended as 'actual limitations of such [delegated] 
powers,' [then a] fundamentally different conception of constitutional 
rights applies to the 'retained' rights of the Ninth Amendment than 
applies to the enumerated rights."lll But, Barnett opines, "This implica- 
tion appears to conflict with Madison's claim that the enumerared rights 
also included 'retained' rights."l l 2  Madison described three categories 
of "enumerated" rights, the second of which "specijlied]rhoserighrs which 
are retained when particular powers are given up [i.e., delegated] ro be exer- 
cised by the ~egislature."~l3 Read simply, the specified rights arc retained 
when powers are delegated; in Madison's words, they constitute "excep- 
tions" to the delegations, intended to make doubly sure federalist assur- 
ances that the delegated powers, for example, did not authorize federal 

Io61d. at 12. In vain does Barnctl summon Dennis v. United Stales, 341 U.S. 494 
(1951). for this propsilion. Barnett.supra note 9, at 12. Necessarily the Court implicitly 
assumed the powerexistedand  hen proceeded toinquire into the legitimacyof the means. 

'07Article 11.5 8 reads: "necessary and proper for carrying intoexecution the forego- 
ing powcn." Barnett refen to "the implied powen found in the Necessary and Proper 
Clause." The clause merely aulhorizcs Congrcss to carrygmntcd powen in10 execution. 
It  deals solely with ntcarls to do so. 

Stephen Macedo considen that Ihe clause "helps signal the existence of unenumer- 
ated powen." Macedo, Reason, Rhetoric, and :he Ninth h c n d ~ t c n t :  A Cornmen( on 
SanJord Letinson, 64 Chi.-Kent L Rev. 163, 167 (1988) (reprinted as chapter 5 of h i s  
volume). That can more trulybe said of  he tenlh amcndmcnt.which reservesundelegated 
POWCS, than of the "other rights" retained hy the ninth. 

'08Barnett, supra note 9, at 13. 
lW1 Annals of Congress. supra note 48, at 438. 
'lOBarnctt. nrpm note 9. at 14 (emphasis added). 

"'ld. at 15. Barnett "concedes" Ihe incontrovertible, an index of his tendenlious 
analysis. See nrpra text accompanying l e a  note 42. 

112Barnett. supra note 9. a1 15. 
'131d. (quoting 1 The Debates and Proceedings in the Congress of Ihe United Slates 

454 (J. Gales & W. Seaton cds. 1834) (speech of J. Madison) (emphasis added)). 



control of frcc specch. The very act of enumeration is at war with inclu- 
sion of all thc "othcr" enumcrated rights. Why enumerate if everything is 
included? Barnctt's reading would obliterate thc distinction drawn on 
thc face of the ninth amendment between "enumerated" and "rctaincd" 
rights; onc branch of a distinction cannot swallow up the other without 
rcndcring thc distinction r n c a n i n g l c ~ s . ~ ~ ~  That is an unreasonable infcr- 
cncc; i t  also collidcs with Madison's aim to limit, not enlarge, fedcral 
powcr. 

Barnctt'sconclusion that his claboration of Madison's view "rcveals 
a fundarncntal flaw in any intcrprctation that acknowlcdgcs thc 
powcr-constraining function of cnumeratcd powcrs while dcnying this 
sarnc function to unenumcratcd rights"l15 revcals rathcr that hc is 
a u g h t  in thc toils of his rhetoric. Hc paraphrases Madison: "An 
cxprcsscd dcclaration of 'rights rctaincd . . . that.. . shall not bc abridged' 
has thc sarnc objcct in view as an expression that 'powers grantcd . . . shall 
not bc extcndcd.'Thc objcct ofboth strategies is that 'the rights retaincd 
. . . bc securc.' Givcn this object, if one provision has teeth, so must the 
o t h ~ r . " ~ ~ ~  "Rcth" Cannot fastcn on infringement of unidentified rights. 
f3arnctt rccognizcs that thc ninth and tcnth amendrncnts havc "distinct 
f u n c t i ~ n s . " ~ ~ ~ T h e ~  do not bccomc identical bccause they have thc same 
"objcct." One may as wcll argue that because the object of planes and 
wagons is transportation that they are therefore the same. Of the same 
ordcr is his claim that to "deny the effect of unenumerated right" is to 
deny "cffect to cnumeratcd rights as well."118 How does one effectuate 

1141)arnett asserts: "Madison's characterization of the enumerated rights as includ- 
ing, among others, rights that were retained by the people alsoundermines RaoulBerger's 
claim that a judicial 'power' to protect retained rights would undermine thc framer's 
intent to limit federal power."Id. at I5 n. 54. Madison, however, went on tosay that "the 
grcal object in view is ro limir and qualify the pwers  of Government." 1 Annals of 
Congress, supra note 48, a1 437 (emphasis added). Indeed. Barnett acknowledges that 
"Madison made clear that the retained rights were not 'assigned' to the federal govern- 
nlcnl." Barnett, supra note 9, at 15 n. 54. flow. then, did the enumcrated rights also 
include "retained" rights? 

Uarnctt also asserts that "[gjiven a philosophical skcpticism aboul rights, the refcr- 
cnce in  the Ninth Amendment to unspecified retained rights is nodifferent from a consti- 
tutional prohibition of discrimination against ghosts." Id. at 27. The Framen sought to 
protect the plenary power of the people to create "other rights." Thal can scarcely be 
disnlisscd as a "ghost." 

lI7See supra text accompanying notc 82. 
118Darnett, supra note 9. at 7-8. 

an imaginary right?l19 Evcn stranger is Barnctt's conclusion that "thc 
Fcderalists' fcar that cnumcrating rights would diminish othcr, unenum- 
crated rights suggcsts only that they wanted uncnumeratcd rights pro- 
tcctcd cvcry bit as much as thc c n u m c r a t c d r i g h t ~ . " ~ ~ ~ ~ u t  thcprotcction 
thc Framcrs sought was against the "Gcncral Govcmmcn(," including 
thc judiciary. By Bamctt's own testimony, "thc courts havc not bcen 
cmpowercd to cnforcc thc rctaincd rights,"121 whercas Madison 
dcclarcd that thcy wcrc to bc an "impcnctrablc bulwark" against "evcry 
cncroachmcnt upon rights erpressly stipulated for. . .by thc dcclaration of 
rights."122 Thc uncnumcratcd, non-"stipulated" rights, it  will bc 
rccallcd, wcrc not to bc "assigncd" to the "Gcncral ~ o v c r n m c n t . " ~ ~ ~  

Bamctt dcvotcs scveral pagcs to discussion of Madison's fcar of thc 
legislature, deducing that "it is unlikcly that Madison would have envi- 
sioncd thc protection of thc rights rctaincd by thc pcoplc bcing con- 
signed cxclusivcly to thc 1cgislaturc."l24 Of course, rctcntion by the 
pcoplc is at war with "consigned cxclusivcly to the legislature." As 
Roscoe Pound noted, the "peoplc" can act by am~ndrncn1 . l~~  Barnett's 
gratuitousdiscussion isbuta prcludc to hisrccognition that thecourts, in 
Madison's words, would "resist cvcry cncroachmcnt upon rightsevyressly 
stipirlated for."126 "Seizing upon this phrasc," hc states, "Raoul Bergcr 
argucd that judicial rcvicw was originally intcndcd to bc confincd 10 the 
cnumerated rights."127 Bamett attcmpts to cscapc from the forcc of 
Madison's cxpress, unequivocal words: 

Although this passagc is wnsistcnt uith such an intcrprctation, i t  
hardly wmpcls it. Thc proposal under wnsidcration at thc time 
included an cnumcration of cxprcssly stipulated rights, so it is natural 
that Madison would dudl on thc advantages ofsuch aslralcgy. This in 

IL9Uarnett holds that "our rights are as varied as our imaginations. . . impossible 
to specify in advance." Id. at 35. 

Iz01d. at 17. 
lZ11d. at 15 n. 54. 
lZ21 Annals of Congress. supra note 48. at 439 (emphasis addcd). 

Iz3Sce supra texl accompmying notcs 49-50. 
12'Darnett. atpro note 9, at 19. 
' 9 e c  supra text accompanying note 85. 
126Uarnett, supra note 9, at 20 (emphasis added) (quoting 1 The Debates and Pro- 

cecding in the Congrcss of the United States 457) (J. Gales & W. Scaton cds. 1934) 
(speech of Rep. J. Madison). 

1271d. 



n o  way rcquires ,  howevcr ,  that  expressly s t ipulated rights were t o  be 
t h c  only r ights  rccciving judicial p r o t c c t i ~ n . ~ ~ ~  

Ikfcrcnce to "stipulated" rights, on time honored rules, excludes the 
non-stipulated. And he himself declared that "the courts have not been 
empowered to enforce the retained rights."129 

Madison's use of "stipulated" was not fortuitous; he also referred to 
the "cxceptions. . . in favor ofparticular rights."130 "Particular" isdefined 
as "rclating to a single definite thing or person, a set of things or persons 
as dist[inct] from others."131 So, too, to "stipulate" is to and to 
"spccify" is "to invest with a~~ec i f i c cha rac t e r . "~~~The  "particular" spec- 
ifics somcthing that is identifiable; that cannot be said of an undescribed 
right. Lawycrs do not "stipulate," "particularize" or "specily" with the 
objcct of leaving the door open to unnamed things. They act on the 
c.rpmssio unius maxim-what they name excludes the unmentioned. This 
is reinforced by Madison's aim to "guard against" assigning "thosc rights 
which are not singled out" to the general government.134 

No matter! Barnett explains this "assigned" passage: "Without judi- 
cial rcview of govcrnment interference with the unenumerated rights 
rctained by the pcople, the legislature would be the judge in its own 

lZR~d. 

IrnId. at 15 n. 54. Let him reconcile this statement with: "An analysis that supports 
judicial rcviewof legislative interference with enumerated rightswhilc denyingequaljudi- 
cia1 protcction to unenumcrated rights is inherently suspect. The words of  the Ninth 
anlcndrncnt argue strongly against such a construction." Id. at 21. 

"O~ces~cpra text accompanying notes 54-55. I le  explained: ' T h e  great mass of the 
Pcoplc whoopposed [the Constitutionldisliked it because i t  did not contain effectual oro- 
visions againi t~cncro~cl~ment  on particular rights." 1 Annals of Congress, supra no t i  48. 

433. F o r  "particular rights," sce also supra tcxt accompanying note 50. 
'"1 1 Oxford English Dictionary 270 (2d ed. 1989). 

1 3 4 ~ a r n c t t ,  supra note 9, at 20. To this analysis Barnett opposes bald assertion: 
"[T]hc fact that Madison refers to the perceived threat to'particular rights'does not mean 
Ihat the other  rights retained by people were to be left unprotected from encroachment. 
I l l c  Ninth Amendment was intended to negate this inference." Id. at 23 n. 83. This flies 
in the face of the age-old espressio unius rule, and Madison's repeated emphasis on "partic- 
ular," "stipulated" rights. In the upshot, it was the "particular rights" that were enumer- 
ated;  the "other rights" were not "assigned" to the General Government but "retained" 
by lhc  people. Again and again Barnett seeks to escape from the clear ordinary meaning 
o f  words (with no  legislative history to the contrary) in favor of some labored obscurity. 
S o ,  hc deplores the failure "to acknowledge and expanded scope to the implied rights 
~ f e r r e d  to in thc Ninth Amendment." Id. at 25-26. His recognition that the retained 
ollrer rights" were innumerable, id. at 35, is incompatible with "expanded scope." How 

docs o n e  expand the innumerable"? How. too, arc "other rights" that are specifically 
relaincd "inrplicd"? 

ase."13S From this he concludes, substituting speculation for Madison's 
"stipulatcd" and "particular": 

[I l l  s c c m s  highly unlikely that  Madison anticipatcd that only t h e e n u -  
m e r a t c d  rights would receive protcct ion from indcpcndcnt  tribunals 
of  justice a n d  tha t  any  right rctaincd by the pcople that was othenvisc 
omi t t ed  from t h e  declaration would bc protcctcd from legislative and  
majori tar ian abusc solely by m c a n s  of  legislative o r  majoritarian 

Against Barnett's asscrting that it is "highly unlikely" that Madison con- 
fined judicial revicw to the cnumeratcd rights is Madison's assurance, 
referring to thc Bill of Rights, that the courts would be "the guardians of 
those rights," thc "bulwark" against encroachments "upon rightserpressb 
stiprilatcd for."137 One who would cxpand crystal clcar words must pro- 
duce not spcculntion, but legislntivc history of a purpose that went 
bcyond thc words. Then, too, how would courts "enforcc" rights that arc 
updcscribed? l 38 

"An analysis," argues Barnctt, "that supports judicial review of 
legislative intcrfercnce with enumerated rights whiledenying equal judi- 
cial protection to unenumcratcd rights is inhcrently suspect."139 He is 
not invoking the fourteenth amendment's "equal protection" ofpersons, 
but is arguing for "cqual protection of all rights protected by thc Constitu- 

IJ51d. at 20. A question, at least, is raiscd by the different phraseology of Ihc ninth 
and tenth amendments. The ninth rc fcn  to rights "rctaincd by the peoplc," whereas the 
tenth rcserves p w c n  "to the States respectively, or  to the peoplc." The rescwalion lo 
the states embraccs their legislatures, suggesting that only the "peoplc" can act under [he 
ninth. 

13hId. a1 21. 

I3'See s ~ ~ p r a  text accompanying note 110. "[Tlo quarrel with the records withoul 
abundant cause is lo engage in a desperate cause." Ii. Richard & G. Saylcs, Parliamenr 
and  Grear Coro~ciIs in Medieval England, 77 LQ. Rev. 213, 235-36 (1961). Roughly 
speaking. unless lestimony is inhercnlly incredible, i t  must be countered by evidence, not 
speculation. Phillipsv. Gookin, 213 Mass. 250.251 (1918); Messon v. Liberty Fasl Freight 
CO.. 124 E2d 448.450 (2d Cir. 1942); kkenrodev .  Pennsylvania R. Co., 164 F.2d 996. 
999 n. 8 (3d Cir. 1947). 

13813arn~tt observes: "[l]fgovcrnment exceeded its proper boundarics.. . then a k c -  
laration of constitutional rights might provide an invaluable second line of defense." 
Barnett, supra note 9, at 23. "Constitutional righ~s," he noted, "[were] rights that needcd 
to be added by amendment."Id. at 22, that is, by drawing on the "other rights" the people 
retained in the ninth amendment. This does no1 extend judicial protection to the "olhcr 
rights" not so added. 

H e  misquotes me as suggesting that the h a m e n  "would have rejected out o f  hand" 
"judicial protection of individual rights."Id. at 23.1 merely suggested that theywould haw 
rcjccted judicial dipping into a boltomlcss well for "[he formation of undreamed of rights 
in their limitless discretion," a quite diffcrenl proposition. Derger, supra note 1, at  2. 

13913arnett, supra note 9. at 21. 
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t i ~ n . " l ~ ~  I1 look thc iourtccnth arncndrnent lo sccurc equal protcclion 
for pcrsons; wherc is lhc constilulional sourcc for equal protcclion of 
rights?141 Madison rnadc plain that only the "particular," "stipulatcd" 
rights had judicial prolcction. Barnett's argument is exploded by 
Madison's plainly lirnilcd sphcre of judicial proteclion. But, hc contends, 
thal "[t]o conccdc that cnurncralcd rights arc not, is to 'diminish' thcir 
'just irnportancc' and surcly to 'disparage' lhern, if not lo 'deny' lhern 
altogcthcr. Denying judicial protection to thc unenurneralcd righls 
cffcctually surrcndcrs thcrn up to lhc general g ~ v c r n r n e n l . " ~ ~ ~  Yct, hc 
statcs, "[Tlhc courts havc no1 becn crnpowcrcd to enforcc thc retaincd 
r i g l i ~ s . " ~ ~ ~  To dcny that lhc uncnurneraled righls are judicially unen- 
forccablc is not "to 'deny' lhcm allogelher." Thc “people," who "retain" 
lhosc rights, can adopt an arncndrncnl to givc sornc or all of lhcrn cffccl. 
I1 was toavoid such surrendcr, lo rcbut lhc irnplicalion lhal the uncnurn- 
cralcd rights werc "assigncd" lo the "General Governrnenl," that thc 
"rctaincd" language appears in lhc ninth amendment. What lhc ninth 
arncndrncnl sought was lo protect lhc rights of thepeople to frarnc new 
righls; fhaf was what could not bc dcnicd .or disparaged. Rights that 
rcrnain in thc hands of thc pcoplc are no1 "diminished," "disparaged" or 
"dcnicd" bccausc lhc judiciary is not aulhorized to drcdge undcscribcd 
rights from the ninth. 

C. "Three Mefhods of lnferprefing Unenumcrafed ~ i ~ h f s " ~ ~ ~  

Thus far I have covered only aboul half of Barnett's forty-two pages. 
Tb proceed in the same painstaking dclail would wcary the reader and bc 
hardly worth the effort. For example, Barnett scts forth thrce mclhods of 
inlcrprcling unenurneraled righls, which rcsl on an assumplion that "thc 

IP0ld. at n. 77 (emphasis addcd). 

I4'ln Missouri v. Lewis. 101 U.S. 22 (1879), Justice Bradlcy stated that the four- 
tcenth amendment "does not profess tosecure toall penons in the United States the bene- 
fit of the same laws and the same remedies. Great divenities in these respects may exist 
in two States separated only by an imaginary line." Id. at 31. 

14z13arnett, supm note 9, at 21. Thc argument was earlier made by Charlcs Black, 
but Rapaczynski. supra note 4,  at 183, doubts that a right is being denied or disparaged 
if another is promoted, pointing to the privileged position given to free speech as com- 
pared with other enumerated rights. Throughout, Barnett, cites Black, who is a flaming 
apostle of the school that holds if the result if "good" and "just," ergo it is constitutional. 
In the Convention, however, James Wilson said: "Laws may be unjust, may be unwise, 
may be dangerous, may be destructive,; and yet not be 'unconstitutional."' 2 M. Farrand, 
srcpra note 20, a1 73. 

I4'Barnett, supra note 9, at 15 n. 54. 

Frarncrs intcndcd that uncnumcntcd rightsbe protcctcd by thc jud~cia- 
ry."145 Thal assumption, I have dcrnonstrated, is uttcrly untcnablcand 
rcndcrs an attcrnpt to furnish guidclincs for "dctcrrnining thc content of 
such rights"146 unncccssary. If lhc rcadcr remains unconvinccd that thc 
Frarncrs did not contcmplatc judicial intcrfcrcnce with thc rclaincd 
"othcr rights" bcforc thc "pcoplc" frarncd thcrn, nothing I can add will 
pcrsuadc. Ncvcrthelcss, I may bc indulged for noticing a fcw rnorc of 
Barnctt's singular flights. 

Although hc hold that thc rctaincd rights'hrcasvaricd as our h a g -  
ination."14' hc cites Jarncs Wilson for a "cornprchcnsivc and specific" list 
of rights. Wilson rcfcrrcd to man's "natural right[s] to his property, to his 
character, to libcrty and to safcty .. . to bc frcc from injury, and to rcccivc 
thcfulfilrncnt [sic] of thc cngagcrncnts, which arc rnadc to I'rcs- 
urnably thc rcfcrenccs to "cngagcrncnts" arc to thc private law of con- 
tracts, not "rights" against thc statc. "On thesc two pillars principallyand 
rcspcclivcly," Wilson continues, "rcst thc criminal and civil codcs ofthc 
municipal law."149 Wilson largcly paraphrased the "lifc, libcrty and prop- 
erty" of thc fifth amendment's duc proccss clausc. That Wilson's is not a 
"cornprchcnsivc" list is attcstcd to by thc rccitals of thc othcr scvcn 
arncndrncnls. In point of fact, Wilson himsclf considcrcd that in no book 
"can you find a completc cnumcration of rights appcrtaining lo lhcpco- 
pic," and that no delcgatc to thc Convcntion "would havc attcrnptcd 
such a thing,"150 a vicw I sharc with Barnctt. 

It was a widely accepted maxim that all powcr resides in the pco- 
plc,151 and lhcy cxcrciscd il in framing thc Constitulion. Among thc 
"othcr rights" thcy rctaincd was, as lhc Dcclaration of Indcpcndcncc 
proclairncd, thc "Right of lhc Pcoplc to altcr or abolish" thc government, 
as is confirmed by articlc V which rcscrvcs thc righl to arncnd lhc Consli- 
tution to thc pcoplc. Thcrcby, in my judgrncnt, thc people arc left frcc to 
dcciarc whatcvcr they choosc a "righr," cvcn if thc righl was lhcrctoforc 
undrcarncd of, thus rendering unncccssary a "pcoplc's" search for a nat- 

'4sld. at 28. 
[&Id. at 30. 
I4l1d. at 35. 
L48~d .  at 31 (quoting Wilson. Ofrhe Narural Righrs oflndividuals, in 2 The Works 

of James Wilson 308 (J.D. Andrew ed. 1896)). 
1491d. 

"Old. at 35 (quoting 2 J. Elliot, supra note 18, at 424 (rcmarks of  J. Wilson)). 

Is1For citations, see R. lkrger, supra notc 15, at 44-45. 



ural law, customary or common law right as the antecedent for one they 
choose to frame. But this right the people reserved unto themselves; it 
has nevcr been delegated by them to judges. 

n r n  to 'The Constructive Method," whereunder Barnett cites 
"cxamplcs of unenumerated rights that have been acknowledged by the 
courts ovcr the past 200 years." He appends a list of 1hi1-teen.l~~ A few 
examples will suffice to show that they are rooted in the Constitution 
itself or in thc common law. But first an example of judicial prestidigita- 
tion, the right of "equal protection not only from the statesbut also from 
the federal government."153 "Equal protection" from the states first 
appears in the fourteenth amendment. Extension to the federal govern- 
ment represents arrant judicial arrogation. Let Barnett speak: "A good 
example of the importance of unenumerated rights is provided byBolling 
v. Sllarpe in which the Court held that a person has a right to the equal 
protection of the laws against the federal as well as the state govern- 
ments, notwithstanding the fact that the Equal Protection Clause of the 
Fourteenth Amendment applies only to the states."154 John Ely, a 
perfervid admirer of Chief Justice Warren, stamped his Bolling decision 
as "gibberish both syntactically and historically."155 Let it suffice that it 
exemplifies naked judicial revision of the Constitution. 

'52Barnett, supra note 9, at 32 n. 106. See aho text accompanying note 9. Barnett 
acknowledges that 

Many would question the competence of judges to engage in the interpretive 
enterprise that a constructive method wouldseem to require. Moreover,sharp 
theoretical disagreement seems inevitable. Al~hough such disagreement does 
not undermine the actual legitimacy of unenumerated rights, it does serve to 
weaken the apparent legitimacy of their proteclion by judges. 

Barnelt, supm note 9, at 34. 

'S31d. at 32 n. 106, number 2. 

Is4Id. at 40-41 (citing Bolling v. Sharpe, 347 U.S. 497 (1954)). 

Is5J. Ely, Democracy and Distrust 32 (1980) (excerpted in volume 1). Three of 
Barnett's fellow contributors to the Symposium do not share his enthusiasm for Bolling. 
Lcvinson considers that "[tlhere is no satisfactory theory.. . that explains the imposition 
of the federal government in Bolling v. Shape, of the equal protection norms." Levinson, 
supra note 3, at 147. Bolling is cited by Grey as an example of 'khen the Court treats the 
words of the Constitution as essentially irrelevant to its decision." Grey, supra note 9, at 
230. And Sager is greatly troubled by the "baldly prochonisticdoctrine that the due pro- 
cess clause of the fifth amendment incorporates the principles which underlie the equal 
protection clause (ratified roughly 100 years later)." Sager, You Can Raise the First. Hide 
Oehind the Fourrh, and Pkad the I?@. But What on Earth Can You Do with the Ninth 
Antondntonl?, 64 Chi.-Kent L Rev. 239, 262 (1988) (reprinted as chapter 9 of this 
volume). 

Consider Barnett's citation of the "the right to vote." That was 
always a creature of the states;156 it  took the fifteenth, nineteenth and 
twenty-sixth amendments to extend this right to citizens of the United 
States. So, too, the "right to travel" is derived from article IV: 'The 
citizens of each State shall be entitled to all privileges and immunities of 
citizcns in the several States." Those can only be enjoyed within a sister 
state, thus contemplating travel from one state to another, as the prede- 
cessor article IV of the Articles of Confederation expressly providcd by 
the rights of "ingress and regress."157 Some of the other examples cited 
by Barnett are common law rights, such as the "presumption of inno- 
cence," an attribute of a due trial. For the ~ounders  the provision 
for jury trial camcd with it all its incidents.158 The right "to usc the 
federal courts" was self-evident; for what purpose were courts created if 
not for the citizens' use, an inference confirmed by the diversity j 
lion for controversies "between citizens of different States." Nor pi' as the ' , 
"right to marry" a creation of American courts; it antedated e 
common law. Barnett sums up: " m h e  right to travel.. . and the 
equal protection of the laws from the federal government-are now well 
accepted and provide paradigm examplesor'easycases' from which theo- 
ries of unenumerated rights can be developed."159 Such are the won- 
drous judicial feats that Barnelt exhorts the courts to follow. 

'56Senator Jacob Howard, lo whom it fell to explain the fourteenth amendment to 
the 1866 Senate, said: 

We knowverywell that thestates retain the powerwhich they have always pos- 
sessed. of regulating the right of suffrage in the States. I t  is the theory of the 
Constitution itself.That right has never been taken from them; and the theory 
of the whole Amendment is, to leave the powerof regulatingsuffragewith the 
people or legislatures of the Stales, and not to assume to regulate i t  hy any 
clause of the Constitution. 

A. Avins. The Reconstruction Amendments' Debates 237 (1967). 

IS7H.S. Commager,supm note 94, at 11 1. Chief Justice Whilesaid of the provisions 
of article IV of the Articles of Confederation and article IV, 5 2 of the Constitution: "the 
purpose of both the provisions is the same." United Statesv. Wheeler, 254 U.S. 281,296 
(1920) (quoting Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 75-76 (1872)). 

Zecheriah Chafee wrote that "there is a queer uncertainty about what clause in the 
Constitution establishes this right" to travel. 2. Chafee,supra note 17, at 188. The Court 
found "no occasion to ascribe Ihe source of this right to travel interstate to a particular 
constitutional provision." content that i t  "'has been firmly establishcd"' by the Court. 
Shapiro v. Thompson, 394 U.S. 618, 630 (1969) (quoting United States v. Guest, 383 
U.S. 745,757 (1966)). The more remarkable aspectof Thontpron is itsconclusion thal the 
right lo travel carried with it the righls to immediate support a1 the terminus! 

IS8~or  citations, see R. Berger. Government by Judiciary: The IYansformation of 
the Fourteenth Amendment 403 (1977). 

IS9Barnett, supra note 9, at 33 (citing Schauer, Easy Cases, 58 S. Cal. L Rev. 399 
(1985)). 



Undcr his third category, "Thc Prcsumplive Method," Barnctt 
gcsts that 

[ilnstcad of authorizing a search for particular rights, the Ninth 
Arncntlrncnt can bc vicwcd as establishing a general constitutional 
prcsurnption in favor of individual liberty [whereundcr] individuals w 
arc constitutionally privileged to engage in rightful bchavior-acts - - - 
that arc within thcir sphcre of moral jurisdiction-and such behavior 
is prcsurnptivcly irnmunc from govcmrnental interference.'" 

J'hcsc arc prctty woolly generalizations. Instead of engaging in "a search 
for particular rights," thc p oplc havc rctained the plenary powcr to 
clcclarc whatsoever thcy 0 "right." For the Framcrs, "libcrty' was 
polcs rcmnvcd from cu nt civi libertarian notions. It had bcen dcfincd 
by 13lackslnnc as freedom o anywhcre without restraint,161 a dcfini- 
lion that was rcad again to thc draftsmen of thc fourteenth amcndmcnt 
by thc chairman of the Housc Judiciary Committec, Jamcs Wi1s0n.l~~ 
Morcovcr, for thc Revolutionary gencralion the collectivc will loomed 
highcr than "individual rights."163 7hc  pcoplc lookcd to thc statcs, not 
thc fcdcral newcomer, for protcction of thcir "individual l i b ~ r t y . " ~ ~ ~  

Rcliancc upon "rightful bchavior" and "moral jurisdiction" raiscs 
yct othcr problems. Moral philosophers differ widcly165 and "rightful 
bchavior" must bc within thc scvcral persons' "respective jurisdictional 
~ p h e r c s . " ~ ~ ~  Barnctt would embark the courts on a calculus of morals; 
bcforc arriving at "rights" against the government, the courts would first 
havc to scttlc thc "respectivc jurisdictional spheres" between individu- 
als. Apparently, howcvcr, Barnctt docs not look with favor upon "an 
inquiry into thesubstanceofconstitutional rights todeteminc thc cxtent 

I 6 l 1  W. Dlackstone, Commentaries on the Laws of  England 129, 134, 138 
(1765-1769). 

Ib2A. Avins. supra note 156. a1 164. 
'"See quotation 01 Gordon Wood, supra lext accompnnying note 18. 

IMSee supru tcxt accompanying note 32. 
'6SF0r discusion, sce krger ,  New Theories of "Inletprelarion'? The Acrivisr Fligllr 

fiorn the Corlslilulion. 47 Ohio St. LJ. 1. 12-14 (1986). In the Symposium,supra note 2, 
Iiapxzynski observcs that judgcs are not specially compelcnt in mattcrs of general moral- 
ity. Kapacgnski,supra note 4, at 208. Maccdo notcs thc "complexity 01 moral issues and 
t l ~ c  tcndency of moral judgments to be colored by personal lcelings." Macedo, supra note 
107, at 173. Juslicc Holmes stated that "[ill is only tautologous tosay that the law knows 
nothing 01 moral rights unlcss they are also legal rights." Heard v. Sturgis, 146 Mass. 545, 
548, I6  N . E  437,441 (1888), rev'don oll~ergrounds, 140 U.S. 529 (1891)). 

l(hllarnett. sirpro note 9. at 34. 

of Congressional powcr."lh7 What do wc gain from anothcr Barncll sug- 
gcstion, "[OJnc's common law rights - may bc vicwcd as a untral  back- 
groun m lion of thc Constitution,a presumption that is 
&Ninth ~mcndmGt"?l68 "c common law rights wcrc 
summarized by Blackstone as security of lifc, libcrty and property, 

9 a d y  protcclcd w c  duc process of the fifth amcndmcnt, rendering 
thc ninth ~ u p c r e r o g a t o ~  

From this murky background Rarncttdistills: "According to thcprc- 
sumplivc mcthod, thc uncnumcratcd rights of thc Ninth Amcndmcnt 
that protcct individual libcrty opcratc idc~itically to cnumcratcd 
rights."lm Hc citcs as an cxamplc thc judicial cxccption from frcc speech 
of "dcfamation." But hc notices that this was an "ancicnt common law 
principlc,"170 and thcrcforc i t  was not an unidcntificd right. I-Tc himsclf 
obscrvcs of a clnimcd "right of children against tllcir parcnts" that i t  
"docs not rcquirc thc Ninth Amcndmcnt for its foundation; it can readily 
bc assimilated into common law of guardianship."171 It isa non-sequitur, 
thcrcforc, to dcducc from thc "dcfamntion" cxamplc that "[iln Ihc samc 
manncr, thc Ninth Amcndmcnt cstablishcd a constitutional prcsump- 
tion in favor of othcr rightful activitics."~72Thcy do not "operatc idcnti- 
cally." It is onc thing to fashion a "prcsumption in favor of spccch" that is 
not "dcfamation," and something clsc again to lcap to a prcsumption in  
favor of "other rightful activities" that are ncithcr idcntificd nor rest on a 

tidbit to othcr commentators. Dcspitc his disclaimer, his suggcslcd, 
admittedly "controvcrsial" constraints on judicial interpretation of thc 
ninth amcndmcnt,l73 in cssencc Barnctt lcavcs judgcs prclty much at 
largc to dip into a bottomless wcll. The contrary vicw is rcgnanl ~ C C ~ U S C ,  

lb71d. at 12 n. 41. 
IbsId. at 35. 
IWId. at 36 (emphasis added). 

I7O1d. 

I7'Id. at 40. 

I7*Id. at 36. 

1731d. a1 39. 
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according to Barnctt, "the Supremc Court and most constitutional ana- 
lysts have seriously misconceived" the ninth amendmer11.l~~ He 
applauds judicial revision of the Constitution-e.g., Bolling v. 
Slrarpe-and deplores the Court's failure to expand its arrant arroga- 
tions. I would urge Barnett to come out of his rhetorical maze and follow 
Robcrt Cover's candid avowal: 

[A] reading of thc Constitution must stand or fall not upon the Consti- 
tution's self-evident meaning, nor upon the intentions of the 1787 or 
1866 framers. . . . [I]t is for us, not the framers, to decide whether that 
end of liberty is best served by enfndngfo judges a major role in defin- 
ing our governing political ideas.'75 

Whcre did "we" "entrust" this awcsome power to judges? Alrcady, as wc 
have seen Thomas Grey has dismal forebodings that the Republican 
appointees will upset the libcral applc cart. J di 1 vision of thc Constitu- 
tion is finc .so long as it fulfills libertarian PG, asp' but it is a n a t h e m y  
when it goes the other way. 

IV. Leonard Levy's Pronouncements < w 
Spcaking of Madison's restricted "expressly stipulated" rights, Levy 

statcs: "[W]ithout doubt he was not referring to the desirability of giving 
courts what Raoul Bcrger calls 'a roving commission to enforce a catalog 
of unenumerated rights against all of the states."'176 He also recognizes 
that "[bly excepting many rights [by the Bill of Rights] from the grant of 
powers, no implication was intended, an no inference should be drawn, 
that the rights not excepted from the grant of powers fell within those 

1741d. at 42. Of the samc order is his bland reference to the due proccss clauscs as 
"abstract constitutional provisions." Hamilton, on the contrary, said: 'The words 'due 
process' have a precise technical import, and are only applicable to the process and pro- 
ccedings of the courts of justice." 4 The Papers of Alexander Hamilton 35 (H. Syrett & 
J. Cooke eds. 1962). Charles Curtis, an admirer of the Court's "adaptation"of the Consti- 
tution, said that the meaning of the words due process ''was as fmcd and dcfinite as the 
conlmon law could make a phrase." They "meant a procedural due process." Curtis, 
Review andMajody Rule. in Supreme Court and Supreme Court Law 170,1777 (E. Cahn 
ed. 1954). Justice Story wrote that the clause "affirms the right of trial according to thc 
process and proceedings of the common law." 2 J. Story, wpm note 35, 9 1789. 

'75Cov~r, BookReview, New Republic, Jan. 4, 1978, at 27. G. Edward White also 
asks, "[Wjhy should [the Court] not openly acknowledge that the source of 
[newly-invented] rights is not the constitutional text but the enhanced seriousness of cer- 
tain values in American society?" White,Re/lections on che Role of che Supreme Courz: The 
Conrrmporary Debate and the "Lessons" of History, 63 Judicature 162, 168 (1979). 

lT6L Levy, Original Intent and the Framers' Constitution 282-83 (1988)(quoting 
R. L3erger, The Ninth Amendment, 66 Cornell L Rev. 1, 9 (1980)). 

powers."177 Nevertheless, he argues that "[tlhe Problem is not whether 
the rights it guarantecs are as worthy of enforcement as the enumerated 
rights; thc problem, rather, is whcther courts should read out of the 
amendrncnt rights worthy of our rcspect which the Framers might con- 
ceivably have mcant to safeguard, at least in principle."178That is by no 
means the problcm. By his own testimony, "thc Framcrs did not intend 
most, if any, of the rights that litigantsreadinfo the ~ i n t h . " ~ ~ ~  What liti- 
gants "rcad into the Ninth" counts for nothing until acccpted by the 
Court, acceptance that has notably not bccn forthcoming. Moreover, if 
"rights not cxccptcd from thc grant of powcrs" do not fall "within thosc 
POWC~S," how can courts "rcad out of the amcndmcnt rights.. .which thc 
Framers might conccivably havc meant to safcguard"? 

Levy concedcs that Justice Goldberg's 1965 approach was not that 
of the Framers, but cntcrs a strangc plca in avoidance: 

The fact that the Framen did not intend most, if any of the rights that 
litigants read into the Ninth and would have found bizarre the notion 
that the Constitution protects any of those rights is really of no signifi- 
cance. We must remember, after all, that the Framers would have 
found bizarrc most of the features of our constitutional law.I8O 

Baldly stated, prior judicial departures from thc will of the Framers 
justify evcry fresh infringemcnt. 

Finally, Levy differs with my statcmcnt that the ninth amendment 
"added no unspecificd rights to thc Bill of Rights," commenting: "But an 
explicit declaration of the existence of unenumerated rights is an addi- 
tion of unspecified rights to thc Bill of ~ i~h t s . " ' 8 l  This is a word juggling, 
and odd logic to boot. The textual emphasis on "other rights retained by 
thc peoplc" is transformed by Lcvy into thcaddition of unspccificd rights 
to the Constitution. What is retaincd is not addcd. Substantively, the 
ninth's "explicit declaration" mcrely formalized the assuranccs by 
Wilson, Hamilton, Madison and Marshall-all is retaincd that has not 

'791d. at 268 (cmphasis addcd). 

18'Id. at 280. Levy converts my mistaken reading of "Slates" into the ninth amcnd- 
men1 into evidence that I am a "hostilc critic of the amendment . . . eager to keep i t  a 
feckless provision." Id. I am hostile only to those who would "rcad thcir claims" into the 
amendment, and "eager" only to givc i t  its historic significance. Levy's exuberant rhetoric 
betrays his bias. 



bccn surrcndered. It "addcd" nothing to the list of rights; the "unspcci- 
ricd rights" remained exactly whcrc they were-retained by the peoplc. 

Y Conclusion 

Thc Supreme Court's stcadfast rejection of thc activist gloss on thc 
ninth amcndmcnt is solidly bascd. In sum, thc pcoplc lookcd to thc 
Statcs, not thc fcdcral newcomer, to protect their rights. Each right cnu- 
mcratcd in the Rill of Rights, Madison explained, carvcd out an "exccp- 
tion" to thc delcgatcd powcrs, crowncd by thc ninth amcndmcnt's 
rcscrvation of thc "othcr rights" retained by the pcople." What was 
rctaincd was not dclcgatcd to the gcneral government for cnforccmcnt 
or othcrwisc.To "guard against" the"assignment" of thosc "othcrrights" 
to thc government, Madison underscored that theninth amendment was 
to limit, not to enlarge, fcdcral power. Refusal to accept thesc incontro- 
vcrtiblc facts undcrlincs that bringing a libertarian agenda to thc task of 
constitutional construction warpsanalysisand results in wishful thinking. 

15. The Bill of Rights, Social Contract Theory, 
and the Rights "Retained" by the People* 

I. Introduction 

Thc Ninth Amcndment providcs that "[tlhc cnumcration in thc 
Constitution, of ccrtain rights, shall not bc construcd to dcny or dispar- 
age othcrs rctaincd by thc pcoplc."I Thcrc is no qucstion that this 
Amcndmcnt was dcsigncd as a savings clausc, to cnsurc that thc spccifi- 
cation of particular rights would not raisc an infcrcncc that thc Bill of 
Rights cxhaustcd thc rights which thc pcople hcld as against thc 
ncwly-crcatcd national govcrnmcnt. But thcrc is an on going dcbatc as to 
naturc of thcsc additional rights rctaincd by thc pcoplc and as to thc sort 
of claim thcy might support against thc cxcrcisc of govcrnmcnt powcr. 

On thc onc hand, somc commentators contcnd that thc othcr 
"retaincd" rights arc thosc guaranteed by a fundamental law that exists 
outsidc thc written Constitution; thcy arc thc natural rights that individ- 
uals "rctain" whcn thcy cntcr intocivil socicty by agrccing to livc by thc 
social contract that forms thc systcm of g~vcrnmcnt .~  On this vicw, thc 
Ninth Amcndmcnt is thc tcxtual cvidcncc that thc framcrsof thcconsti- 
tution wcrc social contract political theorists who cnvisioncd thc social 

'Reprinted, by perniission. from 16 S. 111. U .  LJ. 267 (1992). 
'U.S. Const. amend. 1X. 

2Among those who have advocalcd this vicw, s e ~  b n d y  E. Barnclt, Jorrles Modison 'S 
Ninth Arrtendrrtent, in The Rights Rclnincd by !he People: Tlie llistory and Meaning of 
the Ninth Amendment 7 (Randy E. Barnell cd.. 1989); Thomas C. Grey. The Original 
Urrderstandingandthe Unwritten Constit~rtion, in Toward a More Perfccl Union: Six Essays 
on theconstitution 145.162-67(N.Yorked.. 1988); John 1C~minski.RestoringlheDecla- 
ration oflndependence: Natuml Rights and the Ninth An~endnvnt, in The Bill of Righls 
141 (1987); Su7mnna Sherry. The Founders' Unwritren Constitution, 54 U. Chi. L Rev. 
11 27, 1161-67 (1987): Jeff R a n ,  Note, Was the Flag Bunling Anter~dment Unconslitu- 
tional. 100 Yale LJ .  1073, 1074-8 1 (1991). See aLco Thomas B. McAffcc, The Original 
Meaning oftlie Ninth Arl~cndn~ent. 90 Colum. L Rev. 1215. 1266 11.198 (1990) (ciling 
additional works lhal treat na~ural rights theory as a key to undcnlanding Ihe Ninth 
Amendment). 



contract as consisting of both the terms of the written Constitution as 
well as limitations on govcrnmcnt that are inherent and inalienable. 

The Ninth Amendment thusacknowledges theconstitutional status 
of the rights retaincd because they cannot in principle be alienated, and 
the consequence is that we have both a written and unwritten Constitu- 
tion. The reason for the Ninth Amendment was to clarify that the specifi- 
cation of rights in the written Constitution was not intended to imply that 
the natural rights not included in the writing were forfeited; thcy were 
still "retained" and held constitutional status. Since these additional 
rights are not to be disparaged, an implication is that they are judicially 
enforceable to the same extent as the rights enumerated in the text. This 
I shall call the Natural Law reading of the Amendment. 

On the other hand, a number of commentators (of whom I am one) 
assert that the historical evidence shows that the other rights "retaincd" 
by the people are those which the framers of the proposed Constitution 
sought to secure by the granting of specified and limited powers to the 
national Those who defended the Constitution in the orig- 
inal struggle over ratification (the Federalists) were those who stood 
against the proposal for a bill of rights during that struggle. They 
defended the omission of a bill of rights by arguing that the limited 
powers given the national government provided adequate security for the 
people's rights because (as Madison said) "it follows that all [powers] that 
arc not granted by the Constitution are retained: that the Constitution is 
a bill of powers, the great residuum being the rights of the people; and 
therefore a bill of rights cannot be necessary as if the residuum was 
thrown into the hands of the government."4 

Moreover, this apparent suggestion implicit in a bill of rights, that 
"the residuum was thrown into the hands of thegovernment," meant that 
a bill of rights actually posed a threat to the rights of the people. To the 
extent that any of "the great residuum of rights" referred to by Madison 

'Recent works that endorse this reading include McAffee, supra note 2; Philip A. 
Ilamburger, The Consrirution f Accommodarion ofSocial Change, 8 8  Mich. L Rev. 239, 
315-17 (1989); Wilmarth, The Original Purpose ofthe Bill ofRi&ls: James Madison and 
the Founders' Search for a Workable Balance Berween Federal and Sfale Power, 26 Am. 
Crim. L Rev. 1261,1287-89,1297-98,1301-03 (1989); Richard S. Kay, Adherence lo 
the Original Inrenriom in Conrfirurional Adjudication: Three Objecfionr and Responses, 8 2  
Nw. U .  I, Rev. 226,269-73 (1988); Cooper, Limifed Governmenland Individualtibertyc 
The Ninrh Amendmenf's Fotgorren Lessons. 4 l.L & Pol'y 63 (1987). 

4l Annals of Cong. 438 (Joseph Gales ed.. 1789). Madison is herein summarizing 
an argument offered by Federalist defenders of the Constitution during the ratification 
debate; in the same speech to Congress, Madison acknowledges that the argument is valid 
only in part. 

were omitted from a bill of particular rights, it might be inferred that such 
rights "were intcndcd to be assigned into the hands of the general 
go~ernment."~ The purpose of the Ninth Amendment, on this reading, 
was to clarify that the strategy of enumerating "certain rights" was not 
intended to jeopardize thosc rights already secured as a residuum from 
the limited powers scheme of the proposed Constitution. 

On this alternative reading, while the other rights retained are not 
"enumerated" in the Constitution, thcy arc just as surely provided forby 
the language and design of the written Constitution; the point of the 
Ninth Amendment is to affirm that the bill of rights has not changed this 
design. The implication is that the rights secured by the Ninth Amend- 
ment arc thosc rights which cannot be invaded because the national 
govcrnmcnt simply was not empowered to act to  affect thcse rights; but 
these arc not rights found outside of the writtcn Constitution which 
restrict government regardless of the grants of power containcd in the 
Con~ti tut ion.~ This I shall call the Positivist reading of the amendment 
because on this understanding the focus of the amendment is t o  secure 
the rights which the people had already retaincd for themselves by virtue 
of the limited powers scheme of the writtcn Constitution; the purpose 
was not to avoid an inference against the idea of enforceable unwritten 
natural rights. 

51d. at 439. 1 have here brought language from Madison's description of the argu- 
ment that we need no bill of righls and linked i t  directly to language from his description 
of the danger that had been perceived in a bill of rights. But this is not selective quoting 
out of context. I am suggesting that when [ h e x  statcmentsare read in light of the ratifica- 
tion-debate history, i t  beconics evidcnt that there is a direct connection between 
Madison's initial suggestion that a bill of rights could be read to imply that "the residuum 
was thrown into the hands of the government" (emphasis addcd) with his subsequently 
cxprcssed concern that rights not enumerated in a bill of rights might be thought "to he 
assigned into the hands of the Gcneral Government." For further analysis of Madison's 
speech before Congress explaining the proposed Ninth Amendment as it relates to the 
overall ratification debates. KC McAffee, supra note 2. at 1285-87. 

61n a previous article. I have referred to this construction as the "residual rights" 
reading of the Ninth Amendment. See McAffee.supra note 2. at 1221. The  point is that 
the rights held harmless by the Ninth Amendment are the rights which are secrtred by the 
limited grantsof federal power, the rightsare not "affirmative rights." o r  rights that would 
serve as exceptions to the p w e r s  granted by the Constitution. See McAffee, supra note 
2, at 1222. T h e  residual rights reading correspnds with what I label for our purposes the 
Positivist reading; the affirmative rights reading c o r r e s p n d s  with what I here label the 
Natural Law reading. While this treatment focuses on an explanation of the Ninth 
Amcndment in terms of natural law iuris~rudence, some advffiites of the affirmative 
rights reading haveexplicated the idea bf un'enumerated affirmative rights without placing 
exclusive (or, in some cases, even primary) reliance on the founders1 commitment to natu- 
ral law. 



Ilcspitc rcliancc on the Ninth Amcndment to help justify an expan- 
sivc human rights jurisprudence at least since 1936,7 for many the 
Amcndment has remained a seemingly unsolvable mystery.8 Even so, it 
has become popular to rely upon the Ninth Amendment as itself a key 
piece of evidcnce that the founders embraced a natural law jurispru- 
dence that included the idea that republican constitutions presuppose 
(and thus implicitly contain) limitations on government resting on the 
inhcrent rights of peopk9  In my own lengthy article on the Ninth 
Amendment, 1 attempted to call into question the claim that the Ninth 
Amendment lent support to the project of defending an unwrittcn 
~ o n s t i t u t i o n . ~ ~  But it seems worthwhile to also look at these questions 
through the other end of telescope: I propose here to address the 
qucstion as to whether evidence we have as to the founders' views about 
thc relationship between natural law and constitutional law might 
strcngthcn or weaken the modem claims for the Natural Law reading of 
thc Ninth Amendment. 

While we can hardly exhaust this debate within the compass of this 
occasion, it is possible to undertake two somewhat more modest tasks. 
First, by briefly reviewing the social contract/natural law political theory 
of the founding period, particularly as revealed by thedebates ovcr ratifi- 
a t ion of the Constitution, we a n  summarize what appcar to be the most 
salient (and in my view fatal)objections to the idea that unwritten consti- 
tutionalism is what illuminates the Ninth Amendment. Second, we can 
use this review to assess arguments defending the Natural Law reading 
which have been fully formulated (or reaffirmed) subsequent to my own 

'Kelsey. The Nin~l i  Amendment o/rlie F~cieral Constirurion, 11 Ind. L J .  309 (1936). 
8Robcrt 11. Jackson,The Supreme Court and the American System of Government 

74-75 (former Justice Jackson obsening that Ihe Ninth Amendment righls '%which are 
not to be dislurbcd by the Federal Government are still a mystery to me"): Ttstirnony of 
Robert Bork, as quoled in Barnett,supm note 2, at 1 (comparing Ninth Amcndment to 
an inkblot that cannot be used by courts because it lacks meaning; a constitu~ional provi- 
sion cannot be applied unless you "know somelhing of what i t  means"). 

PThc works citcd in note 2supra reflect this tendency. I n  addition, in 1975 Thomas 
Grey pointed to the text of the Ninth Amendment as such a piece of evidence in a cele- 
bratcd article heralding the modern recognition that we have an unwritlen Constitution 
that hasan historical claim of legitimacy.Thomas C. Grey,Do We Havean Unwrirren Con- 
srirurion?, 27 Stan. L Rev. 703.716 (1975) ('The Ninth Amendment is the textual expres- 
sion of the idea [of higher law] in the federal Constitution."). 

1°McAffee, supra note 2, at 1318-19. The issue of natural and inalienable rights as 
thcy rclaled to the debate leading to the Ninth Amendment is lherefore treated spe- 
cifically in the article. Id. at 1265-77. As we shall discover. however, the ratification 
debate shcds light on the debate ovcr the unwritten Constitution in various ways. 

published dcfcnse of what I havc called thc Positivist reading of thc 
amendment. 

11. Natural Rights, Social Contract Theory, and 
Constitutional Law 

Proponents of the Natural Law reading of the Ninth Amendment 
frequently write as though modem positivists have simply forgotten that 
the framers of the Constitution and Bill of Rights wcre committed to the 
idea of natural rights in the context of social contract political theory. But 
if any havc forgotten this historical fact, thcir position is a straw man that 
need not detain us. The ratification debates ovcr the Constitution are 
filled with the rhetoricof natural and inalienablc rights, and both sidcs in 
the debate stood as pretenders to the role of guardian of such rights. The 
modern debate is not ovcr whether it was a central end of the Constitu- 
tion to secure natural rights, but thc rclationship of such natural rights to 
the law of thc Constitution. 

Proponents of the Natural Rights rcading begin with thc premisc 
that the founding generation believed that these natural and inalienablc 
rights had binding forcc as legal limitations on government evcn within a 
duly-constituted legal order in which a written Constitution made no 
explicit provision for thcir protection-LC., by virtue of thcir status in 
natural law standing alone (or at least by virtuc of the well-undcrstood 
and universally accepted social contract theory as briefly summarizcd 
above). This premise is a necessary onc sincc thc Ninth Amcndment 
operates as a rule of construction as to what does or does not follow from 
the enumeration of rights in the Constitution and thcrcforc docs not 
purport to be thc source ofthc constitutional status of the uncnumcratcd 
rights. 

If this premise is correct, and the foundcrs bclicvcd that cvcn in thc 
absence of a bill of rights these natural and inalienable rights necessarily 
would still be part of thc fundamental law of thc land, i t  seems plausible 
that thcy might wish to clarify whether thc provision for a bill of rights was 
intended to affect any such rights that were omitted. If the founders did 
not agree that at least some natural rights operated as self-executingcon- 
stitutional limits on the powers granted by the Constitution, even without 
a bill of rights, thc Ninth Amendment rule of construction would make 
little sense as a way of securing natural rights against any perceived threat 



presented by a bill of rights.ll Indeed, considering that the provision 
appears to presume a general understanding of the unenumcratcd con- 
stitutional rights retained by the people that might conceivablybe threat- 
ened by a bill of rights, we would expect the historical evidence to show 
that most, if not all, the founders assumed the inherent constitutional 
status of certain natural rights. This paper will attempt to show that there 
was no such general understanding. 

A. The Written Conslitution and the Doctrine of 
Popular Sovereignty 

Wc can bcgin by appreciating that the idea of unwritten constitu- 
tional rightsmust bebased on more than the near-universal commitment 
to natural rights and social contract political theory. After all, two of the 
natural rights theorists who most 

tional systcm dominated 
thc power of 

well-governed legal order; and popular legislatures were most likely to 

"In the abstract it might makesense that the foundensimply wanted toa f f im  that 
there are non-legal (plitical)claims to rights, rooted in natural law, that thc Bill of Rights 
should not be taken as eliminating. On this view, the Ninth Amendmcnt would have the 
effcct of acknowledging the continuing significance of thissort of political discourse with- 
out acknowledging or creating any legal status for such claims of right. Such a view is sug- 
gcsted, though not defended at great length, in Andnej Rapaczynski, The Ninth Amend- 
mrnt and the Unwriften Constitution: The Problem of Constitutional Interpretation, 64 
Chi.-Kent L Rev. 177,185-88 (1988) (reprinted as Chapter 7 of thisvolume) (obsening 
that a ground for appeal of "political" rights reading is precisely that, while the foundcn 
"subscribed lo some such strong affirmation of the indcpendent validity of basic rights 
(natural or otherwise)," Id. at 187, i t  would be "extremely surprising" to find a basis for 
t l~cview "that they believed that the basic rights so understood were legallyself-executing, 
to the point of not needing any further support as authority in the courts of law." Id.). 

But in my judgment, Lawrence Sager is correct that the hislorial materials show 
that tllc Ninth Amendmcnt grew from a concern as to the potential legal construction that 
n~ight be givcn to the existence of enumerated rights. Lawrence G. Sager, You Can Roue 
the f i rs t .  Hide Behind the Founh. and Plead the Fihh. But What on Eanh Can You Do With 
the ~in;h ~mendment?, 64 Chi.-Kent L Rev. 23% 242-43 (1988) (reprinted as chapter 9 
of this volume). I t  is thcrefore not sumrisinr! that no cornmcntator has ~rovided a sus- 
taincd dcfense'of this wentially politi&l &ding o f  the Amendment. 

' 

I2For cornmentaryon Locke's decisive commitment to republican government and 
legislative supremacy that went hand in hand with his commitment to limited government 
and natural rights enforceable by the peoplc's inherent right o f  revolution, see Walter 
Berns, Bk ing  the Constilution Seriously 27-28. 187-88 (1987); Edward S. Corwin, 
l iberty Against Government 45-51, 57 (1948); Garson, The intellectual Reference o f  
the Amcrican Conslitulion, Reflections on the Constitution 1, 7-9, 19 (1989). 

strikc thc ncccssary balance betwecn liberty and order.l3 In general, it 
was assumed that the peoplc's rcprescntativcs would bcst secure their 
rights, and Locke and others held out the possibility that serious abuse of 
the pre-existing rights could ultimately be remedied by the people's right 
of revolution. 

The views of Locke and Blackstone point up that the assumption 
that natural law-based principles provide a foundation for limiting 
government power is compatible with more than one conception of lcgal 
and institutional arrangements for giving thc limiting principles effcct. 
Thcrc is no question of the existence of such principles for the founders, 
but thcy faced serious issues relating to how bcst to securc thcm in the 
real world of political practice and by what allomtion of legal and consti- 
tutional powcr. For example, although thc founding generation eventu- 
ally rejected the doctrine of legislative supremacy which Locke and 
Blackstonc cmbraccd, this was only one aspcct of the attention they 
devoted to the problem of the potential gap between normative political 
thcory-which addrcsscs the elements of a just political ordcr-and the 
reality of descriptive jurisprudence, which confronts the actual elcments 
of cxisting legal systems. Because thcy had learned by sad experience that 

For useful commentary on Blackstone's comn~itment to common law and natural 
lawns well as Parlianlcntary sovereignty (and the related idea of lcgislativc supremacy),see 
Sylvia Snowiss, Judicial Review and the L l w  of the Constitution 13-16, 114-17, 128, 
203-04 (1990); Leonard W. Levy, Original lntent and the Framen' Constitution 89.93, 
232 (1788); Daniel Farber & Su7anna Sherry. A History o f  the American Constitution 67 
(1970); Raoul Bergcr. Congress v. The Supreme Court 28-30 (1969); J. W. Gough, 
l'undamcntal l a w  in English Constitutional llistory 192 (2d cd., 1961); Convin. srrpra 
llole 12, at 55-56. 

See ako Gordon S. Wood, The Creation of the American Republic, 1776-87.292 
(19G9) (obsening that various thinkcn who had espoused natural rights and/or British 
fundamental law, including Lockc and Blackstonc, believcd that fundamental law was 
"enforceable only by the peoplc's right of revolution." and concluding that "[tlhere was 
therefore no logical or necessary reason why the notion of fundamental law.. .should lead 
to the American invocation of it in the ordinary courts o f  law."). 

I3Modern Americans, steeped in their own undentanding of constitutionalism. find 
i t  impossible to undcrstand reconciling commitment to fundamental or higher law princi- 
plcs with a doctrinc of legislative sovcrcignty. But as Sylvia Snowiss observes, legislative 
sovereienh, did not amear as an invitation to arbitrariness to a mind like Blackstone's 
becaugt ie "parliame~tary omnipotence defended [by him] related to a Parliament con- 
taining an effective system of checks and balances" which made England "the acknowl- 
ctlgetl-leading cwmple of successfully limitcd govcrnmcnt." snow&, supra note 12, at 
16. As Americans we sometimes fail toconsider that over time "English politics generally 
has sustained Blackstone's expectations." Id. 

For additional insight as to how eighteenthcentury thinkers would believe that the 
British syxtem embodied the conccpt of civil liberty (and thus supplied adequate protec- 
tion to natural rights) by virtue of institutional mechanisms that balanced consent and 
restraint and prevented both arbilrary powerand licentiousness.sce John Philip Reid.The 
Concept of Libcrty in the Age of the American Revolution 74-83 (1988). 
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human libcrty might scem to bc protccted by well-establishcd political 
(or cvcn constitutional) principle without rcceiving meaningful protec- 
tion in the actual legal and political order,14 the founders never took for 
grantcd any connection bctween principles of natural right and the 
notion of constitutional govemmcnt. 

Thus in thc years following thc Amcrican Rcvolution, which had 
bcgun as a fight over constitutional principle, thoughtful Americans had 
cvcntually concludcd that the British lacked a meaningful Constitution 
both because it lacked the specificity of written law and because thc 
doctrinc of Parliamentary sovcrcignty permitted Parliament to ignore 
cstablishcd principlc.15 One conscquence was the emphasis on the 
importance of written constitutions. As one modcm scholar has put it, 
whcrcas thc British rclied on "an unstipulatcd, imprecise constitution," 
thc Americans "insistcd in contrast that the principlesand rulcs csscntial 
lor organizing power and preserving liberty be separated from govern- 
mcnt and objectively fixed in positivc form."16 

Thc dcbatc lcading to the Rcvolution also fixed the foundinggcncr- 
ation's attention on the critical qucstion of who ultimatcly exercises 
political authority to determine thc law's content. This is thc issuc of 
sovcrcignty. Dcspitc the struggle with Great Britain ovcr the notion of 
Parliamentary sovereignty, particularly as applied to the American colo- 
nics, thcre is little question that most thoughtful Americans camc to 
embrace Blackstonc's formulation that every political order must have 
onc party that holdsillimitable power to establish the law.17 This conccpt 

I4As to the American revolutionary experience with the violation of established 
principles of right (some of which were conceived to be rooted ultimately in natural law), 
sce John Philip Reid, Constitutional History of the American Revolution: The Authority 
of Rights (1 986). 

I5For standard formulations, see T. Paine, Rights of Man. in The Selected Works of  
?bm Paine 218 (H. Fast ed., 1945) ("[Flrom the want of a Constitution in England to 
restrain and regulate thewild impulse of power, many of the laws are irrational and tyran- 
nical, and the administration of them vague and problematical."); The Federalist No. 53, 
at 360-61 (James Madison) (Jacob Cooke ed., 19hl)(noting thedistinction "between a 
constilution established by the people, and unalterable by the government" and "a law 
established by the government," and observing that the distinction is not well understood 
in England where Parliament is viewed as "uncontroulable" even by the constitution). 

For commentary on this development in early American thinking, see Berns, supm 
note 12, at 77; Herman Belz, Constitutionalism and the American Founding, in The 
Framing and Ratification of the Constitution 333, 337 (Leonard W. Levy & Dennis T. 
Mahoney eds., 1987); Gordon S. Wood, The Politicalldeology of the Founders, in B w a r d  a 
More Perfect Union 7 ,23  (N. York ed., 1988). 

1613elz, supra note 15, at 336. 
"See, e.g., Wood, supra note 12, at 528-32. 

of sovereignty is associatcd for obvious rcasons with thc risc of modcrn 
lcgal positivism. 

For Americans at thc timc of indcpcndcncc, thc way to reconcile 
the positivist idea of sovcrcignty with thc conccpt of govcrnment limited 
by prccepts of natural law was to placc that sovereignty in safe hands: the 
hands of thc pcoplc. Thus in 1776, thc Massachusetts Gcncral Court 
(a popular body) proclaimed: "It is a maxim that, in cvcry Govcmment, 
there must exist a Supremc, Sovcrcign, absolutc, and uncontroulablc 
Powcr; But this Power rcsidcs, always in thc body of thc pcople, and it 
ncvcr was, or can bc delcgatcd, to onc Man or  a fcw."18 For a time. this 
sovcrcignty was thought by many to cffccti\fcly cxist in thc pcoplc's repre- 
scntativc asscmblics (as in thc thinking of Lockc and Blackstonc). but in 
thc years following indcpcndcncc Amcrians gradually camc to thcir 
own unique vicw that cven popularly clcctcd lcgislaturcs rcprescnted thc 
pcoplc as agents but dcrivcd thcir authority from the pcoplc acting 
through constitutional c o n v ~ n t i o n s . ~ ~  

Thc Amcrican thcory of popular sovcrcignty bccamc a kcy ingrcdi- 
cnt in thc dcfensc of the ncwly-proposcd Constitution, and its chicf 
defenders rclied repcatcdly on the pcoplc's sovcreign right and power to  
altcr thcir govcrnmcnt as thc justification for thcdccision in Philadelphia 
to cxceed the Convention's original chargc to propose amendmcnts to 
thc existing Articlcs of Confcdcration, as wcll as for thc proposal to shift 
the balancc of powcr from thc statcs to thc ccntral govcrnmcnt. Jamcs 
Wilson insisted: 

Thc truth is, that, in our governments, thc suprcmc, absolutc and 
unwntrollablc pwcr mrnair~s in thc pcoplc. As our wnstitutions are 
supcrior to our Icgislatures; so thc peoplc arc supcrior to our constitu- 
tions. Indccd thc superiority, in this last instance, is much grcatcr; for 
thc penplc psscss, ovcr our constitutions, control in acr, as well as in 
right. 

18Massachusetts General Court, Proclamation of the General Courl, Jan. 23, 1776, 
quoted in Wood, supra note 12. at 362. 

key development in the shill from reliance on  popular legislatures to  a n  
enlargedviewofpopularsovereigntywas the development of the institution of the popular 
constitutional convention that established a document t h a ~  bound all branches o f  govern- 
ment.See, e.g., ThomasG. West. The Ruleof Lowin the Federalist,in Saving the Revolution 
150, 155 (C. Kesler ed., 1987). As Belzobserves. the central American idea of conslitu- 
tionalism as limitinggovernment power could not fully emerge unlil the power of the legis- 
lature was disassociated from the power of  the people. Delz, supra nole 15, a t  339. 
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Thc conscquencc is, t h a t  t h e  p e o p l c  may change t h e  const i tu t ions  whcn-  

c v c r  a n d  howevcr  t hey  p lease .  T h i s  is  a right,  of which no posit ivc insti tu- 

t ion a n  c v c r  dcprive them.20 

T h c  d c b a t e  lcading t o  the Bill of R igh t s  and the N i n t h  Amcndment 
a n  bc unde r s tood  fully on ly  against  t h e  backdrop  of t h e  ins is tence  on t h e  

dcvicc  of a written Cons t i t u t ion  and t h e  doc t r ine  of popu la r  sovereignty.  

My thcs is  is tha t ,  as of 1787, though t fu l  Americans belicvcd t h a t  t h e  pco- 
p lc  w c r c  t h c  u l t ima tc  judges of t h e  division be tween  t h e  powers  t o  be 
g r a n t c d  and t h c  r ights  r e t a ined  by t h e  peop le .  They a l so  bel ieved t h a t  

t h c r c  w c r c  r ights  which t h c  p e o p l e  o u g h t  always t o  r e t a in  w h e n  c n t e r i n g  

civil socicty-thosc which e v e n  t h e  p e o p l e  may no t  legitimately yield up t o  

g o v c r n m c n t  bccausc they  arc inalicnable.  E v c n  so, t h e s e  r i gh t s  w e r e  t o  

bc sccurcd by t h e  wri t ten  Const i tu t ion .  And e v e n  such  na tu ra l  and 
inal icnable  rights d id  n o t  ho ld  an inhe ren t  s t a tu s  within t h e  lcgal  and 
const i tu t ional  system abscn t  provision for thc i r  security wi th in  t h c  

wri t tcn  ~ o n s t i t u t i o n . ~ ~  

B. The Antifederalists 

Lf anything is clear from t h e  ratif ication debates ,  it is  t h a t  t h o s e  mos t  

responsible f o r  t h e  Bill o f  Rights ,  t h e  Ant i federa l i s t  o p p o n e n t s  of the 
proposcd Const i tu t ion ,  did n o t  be l ieve  tha t  t he i r  f u n d a m e n t a l  r ights 

w c r c  i nhe ren t  f ea tu re s  of legal  and consti tutional orders, w h e t h e r  or n o t  

f o u n d  in t h c  writ ten Const i tu t ion .  In the i r  view, t h e  purpose of t h e  writ-  

ten Const i tu t ion  was to secure t h e s e  rights; if it failed t o  do so, t h e  rights 
w e r c  forfc i t  as far as t h e  legal  sys tem was concerned. T h e s e  po in t s  

govc rned  the i r  thinking, b o t h  as t o  i nhe ren t  r ights of n a t u r e  p rope r ly  

2°Vcrsion of Wilson's Speech by Thomas Uoyd (Nov. 24,1787), reprinted in 2 The 
Documentary History of the Ratification of the Constitution 361-62(Menill Jensen ed., 
1976) [hereinafter Documentary History];secaLsoid. at 348 (while some Americansthink 
that the power "from which there is no appeal" resides "in their constitutions," in fact "it 
rcniains and flourishes with the people"). 

For confirniing evidence thal Ihe founden were committed to the people's absolute 
riglit to altcr and reform their constitutions, see Akhil R. Amar, Philadelphia Revisited: 
Amendingthe Codf~rf ion  Ourride Adicle V, 55 U. Chi. L Rev. 1043,1049-52,1058-59 
& n.49,1102 n.209(1988). Amar concludes. correctly I think, that the theory of popular 
sovereignty "served as the foundational principle of the Conslitution." Id. at 1064 11.77; 
seealsoid. at 1071 (contending that "our true constitutional ruleof recognition is.. . the 
principle of popular sovereignty that undergirds every Article of the original Constitution 
and cvery Amendment in the Bill of Righls."). 

21For foundational treatments of the natural rightslsocial contract theory undcrly- 
ing our constitutional order along these lines, see Philip A. Hamburger, Natural Rights 
in the Bill of Rights(forthcoming); Walter Berns. The Constitufion ar BillofRights, in How 
Does the Constitution Secure Rights? 50. 54-59 (Robert A. Goldwin & William A. 
Schambra eds., 1985). 

r e t a incd  as well as t o  t h e  f u n d a m c n t a l  law r ights  Americans had uni-  

fo rmly  enjoyed u n d c r  t h e  Engl ish  const i tu t ion .  A f t e r  s u m m a r i z i n g  a 
number of  csscnt ia l  r ights t h a t  a bill of rights m u s t  conta in ,  i n c l u d i n g  var- 

i ous  due process guarantees a n d  t h e  right t o  tr ial  by jury, t h e  author of 
Lettersfrom a Federal Farmer, t h e  leading An t i f ede ra l i s t  t rac t ,  s t a t ed :  

'Thesc rights are n o t  necessarily r c se rvcd ,  t hey  are e s t a b l i s h e d  or 
enjoycd bu t  in f e w  countr ies :  t hcy  arc s t i pu la t cd  rights,  a l m o s t  p c c u l i a r  t o  

Brit ish and Amcrican laws."22 Thc p e o p l e  had effectively sccurcd t h c s c  

r ights  %y l o n g  cus tom,  by magna cha r t a ,  bil ls  of r ights  & c . " ~ ~  
The implication was c l e a r  enough. The tradi t ional  means for pre- 

serving t h e s c  r ights- the  sources and m e c h a n i s m s  for p r o t e c t i o n  r o o t e d  

in t h c  Engl ish  const i tu t ion-would  havc  no appl ica t ion  in A m c r i c a  a f t c r  

adop t ion  o f  t h e  proposed Const i tu t ion .  Thcsc cssent ia l  p r o t e c t i o n s  cou ld  

bc cffcctivcly sccurcd on ly  by "compacts" or " immcmor ia l  usage."24 
Reasoning t h a t  "it is doub t fu l ,  a t  lcas t ,  w h e t h e r  [ t h c  r i gh t s  under discus- 
s ion]  can bc c l a imcd  undcr immemor ia l  usage in th is  country,"25 t h e  

Farmer gocs on t o  argue t h a t  Congress' powcr t o  i n s t i t u t e  and r e g u l a t e  

courts wou ld  inc lude  t h e  r ight  t o  "excrcise t h o s e  powers, and cons t i t u -  

22Letten from a Federal Farmer (Jan. 20. 1788), reprinted in 2 The Complete 
Anli-Federalist 328 (Herbert J. Storinged., 1981). I t  might be wondered how the Federal 
Farmer's views as to Ihe conslitutional status of due process and jury trial rights that are 
not incorporated in the written constitution bean on the issue of the inherent legal status 
of natural or inalienable rights. The basic answer is that commentatonwho insist that the 
Ninth Amendment presupposes inherent constitutional status for certain natural rights 
typically suppose thar traditional principles of English constitutionalism were also consid- 
ered to enjoy inherent constitutional status as unwritten fundamental law. See, e.g. 
Sherry, scrpm note 2, at 1130-34, 1137, 1139-41, 1173 n.198; Grey, supm note 2, at 
150-53.156.166. Indeed. modem commentaton tend toassimilate unwritten principles 
of the English constitution with natural and inalienable rights on the ground that the 
Americms embraced the views of English thinken who saw their rights as existing from 
"time immemorial" and as rooted in reason and natural law. E.g.. Sherry, supra note 2. 
at 1129, 1132. Whether this assimilation makes sense as historical analysis is an issue to 
be addressed in the larger work of which this is a part. 

=Letten from a Federal Farmer (Jan. 20, 1788), reprinred in 2 The Complcle 
Anti-Federalist, mpra note 22, at 328. 

241d. The rights of Englishman which thc colonisls had cnjoyed werc thought to rest 
both on an original contract.see Reid,nrpm note 14,al 133-34 (describing the eighteenth 
century conception of the original contract of the English constitution), and confirming 
compacts. Id. at 68-69.137-38 (discussing the relationship between the original contract 
and compacts such as Magna Carla in securing basic rights). 

"Letten from a Federal Farmer (Jan. 20. 1788). reprinted in 2 The Complctc 
Anti-Federalist. supm note 22, at 328. In light of the Farmer's additional statements con- 
firming that the most recent original contract implicitly abolishes former constitutions 
and rights, in/ro note 27 and accompanying text. i t  may seem strange that the statement 
in text seemingly leavcs some room for doubt about whether the rights he is discussing 
are necess;lrily repaled by the proposed Constitution. Seealso id. at 329 (argument pro- 
ceeding on basis of arguable proposition that "the case is only doubtful"). Although in 



tionally too, as to destroy those [procedural] rights."26 In anothcr letter, 
thc Farmer cvcn morc cmphaticallyrclics upon the wcll-understood prin- 
ciplc that, since the proposcd Constitution would be peoplc's "last and 
suprcmc act," it would follow that "wherever this constitution, or any 
part of it, shall be incompatible with the ancient customs, rights, the laws 
or the constitutions heretofore established in the United States, it will 
cntirely abolish them and do them away."27 

The same analysis applied to thc rights that were considered natural 
and inalienable. Among the natural rightsas towhich the Antifederalists 
wcrc most anxious was the freedom of the press.28 Even so, the author of 
thc Federal Farmer letters argued that the powers granted the national 
government would appropriately be construed to include authority to 
limit thc press and concluded: 

context the author seems confident that the proposed Constitution would properly be 
read as abolishing these traditional rights, it may be that he is hedging his bet and leaving 
opcn thc possibility that one or  more of lhese rights might be inferred from conslitutional 
structure (perhaps from Ihe concept of separation of powers and from Ihe creation of an 
indcpcndcnt judiciary). 

161d. at 328. For the pervasiveness of these Antifederalist claims that basic rights 
of  Englishmen, particularly the right to trial by jury, were forfeited by the unamended 
Constitution, see Wilmarth, supra note 3, at 1282-83. See also infra notes 68-70 and 
accompanying text (reflecting Federalist agreement that omission of jury trial provision 
left the question of civil juries to discretion of Congress). CJ Sheny, supra note 2, at 
1138-40(treatingconfederation-era case on right to trial by jury under a colonial charter 
and viewing i t  asaninherent right that billsof right merely "declare"); id. at 1146(arguing 
that "indubitable truthsand time-tested customs" retained their statusas fundamental law 
and did not depend on the Constitution as positive enactment). 

27Letters from a Federal Farmer (Oct. 12, 1787) reprinted in 2 The Complete 
Anti-Federalist, supra note 22, at 246; id. at 328-29 (acknowledging that power to alter 
or destroy constitutions includcs authority to annihilate rights previously held); hay of 
Urutus (Nov. 1, 1787), reprinted in 2 The Complete Anti-Federalist , supra note 22, at 
376 (proposed Constitution will be "an original compact; and being the last, will, in the 
nature of things, vacate wery former agreement inconsistent with it" and "must receive 
a construction by itself without any reference to any other"). 

2RGcorge Mason, Objections to the Conrtitution (Oct. 6, 1787), in 13  Documentary 
Ilistory,sr~pra note20. at 346,350.offered a coupleofweeks after the endof the Philadel- 
phia convcnlion, to Roger Sherman'sdraft of a bill of rights during the first Congress that 
considered amendments to the Constitution, Roger Sherman's Propcsed Committee 
Rcport (July 21-28, 1789), reprinted in Creating the Bill of Rights: The Documentary 
Rccord from the First Federal Congress266,267 (Helen E Veil et al. eds., 199l)[herein- 
after Creating the Bill of Rights]. The debate over ratification of the Constitution and 
bill of rights is filled with references to freedom of the press as among the most fundamen- 
tal rights of the people which the Constitution might threaten. 

While most of these ratificalion-period writings and statements pertaining to this 
particular right do not even focus on the underlying basis for its claim, Sherman probably 
accurately reflcctscommon sentiment in describingit asamong the "natural rightswhich 
are rctained by [the people] when they enter into society." Id. at 267. 

T h c  pcoplc's o r  t h c  printcrs claim to a frcc prcss, is loundcd  on  t h c  
fundamental  laws, that is, compacts, and  s ta tc  constitutions, m a d c  by 
the pcople. 77iepeople, who can arinil~ilate o r  alter those c o m t i t ~ ~ t i o r ~ ~ ,  
can anniliilate o r  limit tltir right. This  may bc d o n e  by giving gcnera l  
pour rs ,  as ucII as by using particular u ~ r d s . ~  

The Antifedcralists went funhcr in dcnying that a writtcn Constitu- 
tion includes even a presumption of any sort in favor of fundamental 
rights. They repeatedly insisted that it is "univcrsally acknowledged" that 
the natural rights "can neither be rctained to thcmselves, nor trans- 
mitted to their posterity, unlcss thcy are erpressly reserved."30 This doc- 
trine extendcd not mercly to the natural rights that pcople necessarily 
givc up to obtain the advantagcs of civil govcmment, but also to the rights 
described as inalicnable. Patrick Hcnry dcclared: "If you intcnd to 
rescrve your inalicnablc rights, you must have the most express stipula- 
tion; for, if implication be allowed, you are ousted of those rights."31 

We might bc tcmpted to think that Patrick Henry is speaking out of 
both sides of his mouth. How can rights be "inalienable" and yet pre- 
sumed to bc transferred unlcss expressly rescrved? But it is we, not 
Hcnry, who are confused; hc is speaking a t  different lcvels of discourse. 
His normativc moral and political vicws sound in natural law: we have 
rights by nature and the purpose of civil socicty is to secure these rights; 
sincc they are moral rights, they can never justifiably be taken or rclin- 

% z l t e r s  from Federal Fanner (Jan. 20. 1788). reprinted in 2 T h e  Complete 
Anti-Federalist. srlpra note 22. at 329 (Jan. 20.1788) (emphasis added); c/: 2 The  Records 
of the Federal Convention of 1787. at 476 (Max Farrand ed.. rev. ed. 1937) (hug. 31. 
1787)(since Ihe people were "the fountain of all power." they "could alter constitutions 
as they plcnrcd") lhcrcjnaftcr Farrand]. Such statcmcnts undcrscorc that the founding 
gcneralion fully undcnlood the language of the doclrinc of sovcrcignty that referred lo 
the unqualified nalurc of the peoplc'ssovcrcign powcr.TheFederalFanner is perhaps the 
most sophisticated of all the Anli-Federalist opponents of  the Constitution, and he indi- 
citesin hiswritings that thcsovcreign people are obligated to honor the inalienable rights 
of individuals(see infra text accompanyingnotc 33); but hedoes not confuse thisqucstion 
of obligation with the separate question of whether the people arc the ultimate judgcs 
who hold illimitable power to establish binding fundamental law. Contrast the careful 
thinking on these questions by the Antifedcralists with the confusion that sometimes 
infects modern treatments of the relationship between popular sovereignty and natural 
rights. See infra note 40. 

30Essay by the Impartial Examiner (Fcb. 20, 1788). reprinted in 5 T h e  Complete 
Anli-Fcderalist,supm note 22, at 176; 3 Jonathan Elliot.Thc Debates in the Several State 
Conventions on the Adoption of the Federal Constitution 445 (1941) (Patrick Henry, 
June 14,1788) ("all nations" have adopted construction that rights not expressly reserved 
are implicdly relinquished) [hereinafter Elliot's Debates]; Letters from Agrippa (Jan. 14, 
1788), reprirrted in 1 Bernard Schwartz. The Bill of Rights: A Documentary History 515 
(1971) (people "of course" delegate "all rights not expressly reserved"). 

313 Elliot's Debates, supra note 30. at 445 (Patrick Ilenry, June 14. 1788). 



quished. But Henry's constitutional jurisprudcnce is positivist: in prac- 
ticc (and hence in descriptive theory) it is understood that the people are 
chargcd with sccuring their rights in the actual social compact (the writ- 
ten constitution), or those constitutions are construed in favor of govern- 
mcnt power. 

Thc ratification materials are replete with similar statemcnts con- 
firming that "inalienable" rightsare those which are notproperly granted 
away, but which may nevertheless be granted away in law by the people's 
design or neglect. "[A] free and enlightened people will not resign all 
thcir [unalienable and fundamental] rights to those who govern."32 Even 
though there are natural rights "of which the people cannot deprive indi- 
viduals," the only inevitable implication is that "the national laws ought to 
yield to unalienable and fundamental rights"; even so, this "will not be 
thc case with the laws of Although the "great object [of the 
people] in forming society is an intention to secure their natural rights," 
whcre the people fail to expressly reserve their rights "every right what- 
soever will be under the power and controul of the civil juri~diction."~~ 

Consider George Mason's contribution to this discourse. Mason 
drafted Virginia's 1776 Declaration of Rights, thedocument that became 
the pattern for the declarations of rights found in a number of subse- 
quent state constitutions, and which anticipates a good portion of thefed- 
cral bill of rights which we are ~ o r n m e m o r a t i n ~ . ~ ~  Mason's famous 
declaration rcfcrrcd to "ccrtain inherent rights" of which the peoplc 

321xttcrs from Fcdcral Farmer (Oct. 9, 1787), reprinred in 2 The Complete 
Anti-Federalist, supra note 22. a1 231. 

-'-'Id. at 247 (Oct. 12, 1787). There is arguably some ambiguity in the statement as 
to precisely what "will not be the case" with congressional enactments inasmuch as the 
author had referred earlier in the paragraph both to limiting principles that ought to be 
obscrved as well as the idea that national laws ought to extend to only a few objects. Id. 
In the same paragraph, however, the author also states that while it might be hoped that 
Congress would abide by well-known "principles" that are essential to free government, 
it "will not be bound by the constitution to pay respect to t h w  principles." Id. 

34~ssays  by the Impartial Examiner (Feb. 20, 1788), reprinfed in 5 The Complele 
Anti-Fcderalist,supra note 30, at 176, 177. In fact, an outspoken Antifederalist delegate 
to the North Carolina ratifying convention, David Caldwell, proposed that the convention 
address whether the Constitution was fitting by considering whether it embodied "lhose 
n m i m  which I conceive to be the fundamental principles of every safe and free govern- 
ment." 4 Elliot's Debates, supm note 30, at 9 (July 24,1788). One of the maxims he set 
forth for discussion was this one: "Unalienable rights ought not to be given up, if  not nec- 
essary." Id. 

3sSee Virginia Declaration of Rights, reprinted in 1 Schwartz, supra note 30, at 
233-314,256, 262,276,286, 338. 

"cannot, by any compact, dcprivc or divcst thcir p o ~ t c r i t ~ . " ~ ~  Some mod- 
em commentators havc suggested that such natural rights provisions 
were thought to bc dcclaratory of limitations which, bccausc thcy are 
inherent, cxist as legal limitations whether dcclarcd in writing or not.J7 

But 11 ycars later, when Mason was opposing the proposcd Consti- 
tution in part becausc it omittcd a bill of rights, he asscrted with great 
force that the omission of a provision stating the principle that all powers 
not granted to thc national govcmmcnt are rctaincd within the states 
would imply that "many valuable and important rights" had becn "givcn 
up."38 Mason also originated the standard Antifcderalist argument that 
"the Laws of the gencral Government being paramount to thc Laws and 
Constitutions of the scvcral states, the Declarations of Rights in the 
separate statcs arc no security."39 If natural rights wcrc vicwcd as creat- 
ing inhcrcnt and enforceable legal limits on the scope of grantcd powers, 
Mason and others should logically have viewed the supremacy clause as 
subject to these implicd limitations, particularly since the supremacy 
clause grants the status of suprcme law only to laws enacted pursuant to 
the Constitution. Implicit in Mason's argument is thc assumption that 
natural rights had becomc binding constitutional norms by virtue of their 
inclusion within the statc con'stitutions; since those constitutions were 
infcrior to the federal constitution, it followed that the natural rights 
would be forfeited to the extent that federal powers were construed 
broadly cnough to rcach them.40 

Some appear to be tempted to discount the importance of thc Anti- 
federalists' decidedly positivist constitutional jurisprudcnce, prcsumably 
bccausc thc Ninth Amcndmcnt has gcncrally bccn traccd to thc argu- 

"~ .g . ,  Sherry, siipm note 2, at 1132-33; Grey,sripm note 2, at 156: Patterson, The 
Forgorren Ninrh Amendment, in The  Rights Relained by the People 107, 108-09 (Randy 
E Barnett ed., 1989). 

-'*3 Elliot's Debates, supm note 30, at 444 (George hfason, June 14, 1788). 
"1 3 Documentary Ilistory, supra note 20. at 348 (Oct. 7, 1787). For useful analysis 

of Mason's compelling fears as to the proposed Constitution. see Wilmarth, srtpra note 
3, at 1275, 1281. 

40While the Antifederalists are clear that the existence of inalienable rights gener- 
ates an obligation in the people tosecure such rights, they are equally elear that the people 
possess the political and legal authority to fail or  refuse that task. The people a r e  the ulti- 
mate judges. and popular sovereignty (understood as the people's limitless power to fix 
the law of the Constitution) is the first principle of American constitutionalism. See supra 
note 20. This is what accounts for the urgent need to p r s u a d e  the sovereign people that 
they are at great risk of ceding their basic rights away to government. 
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mcnts offcrcd by thc Fcdcralists against inclusion of a bill of rights.41 But 
this movc is a rnistakc for scvcral reasons. First, it  would secm anomalous 
to assumc that any difference between the parties on the issue of the 
inhcrcnt legal status of the inalienable rights should be resolved in favor 
of the Fcdcralist position; the Federalists, after all, effectively lost the 

Modern commentators, by contrast, have created enormous confusion by failing to 
tho~~ghtfully reconcile the founding generation's dual commitment to natural rights and 
popular sovereignty. E.g.. Sherry, srrpra note 2, at 1133-34, 1146,1160, 1165-65 (sug- 
gcsting that natural rights were viewed as unalterable limitations on government so that 
constitutional provisions recognizing such rights were viewed as declaratory and as 
inmune from constitutional amendment even by the people; fundamental law might 
cvolve, but never in derogation of natural rights); id. at 1156 11.132 (confrontingdoctrine 
of popular sovereignty in a single footnotewith theassertion that the foundinggeneration 
did not perceive a tension between ppu lar  sovereignty and fundamental rightsduring the 
1780's). But the oft-expressed Antifederalist fear lhat the people were being duped into 
casting away their precious rightsshows a sharp awarenessof the tension between ppu ln r  
sovereignty and fundamental rights and. indeed, p i n t s  out the direction in which any 
conflict would be resolved. 

A striking example of the resulting confusion is the recent law journal note arguing 
thnl the proposed flag burning amendments of recent years would be unconstitutional in- 
fringemenlson the natural right of freespeech. Compare Rosen,supra note 2, at 1085-86 
(right to allcr and abolish government does not extend to inalienable rights beciuse indi- 
vich~als lack p w e r  "to surrender or alienate their retained natural rights"); and id. at 
1090-91 (arguing thal recently proposed flag burning amendment would be an unconsti- 
tutional invasion of inalienable right to freespeech because the term "unalienable"shouId 
hc ~~ntlerstood "literally" rather than "rhetorically;" also contending that even repeal of 
tlic Ninth Amendment would not permit an amendment abridging an inalienahle right 
hccause the Ninth only makes explicit what is already implicit), with id. at 1081 & n.53 
(acknowledging that "the people are 'indispensably'bound by the law of nature, but as the 
supreme judicial power, the people themselves are the judges of the natural law bound- 
aries that constrain them"); id. at 1082 (appearing to recognize the people's authority to 
rccognizc "a new natural riglil" or to deny "an old onc"); id. at 1092 (arguing that a p r t i c -  
ular hyptlietical flag burning amendment might be constitutional, but only i f  the amend- 
mcnt articulated the people'sconclusion that freespeech should not be considered a natu- 
ral right). 

I n  the first place, the author fails to explain why the recently proposcd amendments. 
drafted as exceptions to the first amendment, are not properly construed as the people's 
judgment that lhe natural right of free speech does not extend to flag burning. I f  lhe peo- 
plc are "the judgesof the natural law boundaries that constrain them," they surely would 
hc emnowered to determine the scorn of oroteetion such a natural rinht would offer as .. ~ 

much iswhether freespeech isa natiral r i iht  a1 all. And i f  (as the auth; claims) the Con- 
s t i t~~ l ion  necessarilv embodies the inalienable riahts on the arounds that individuals may 
not cedesuch right;when enteringcivil society,$d judgesare empowered to invoke the& 
rightsas inherently par1 of the fundamental lawwith or without a Ninth Amendment, how 
can it even be proper for the people to be in  any sense the ultimate judgeof the natural law 
boundaries? The author, in short, engages in a futile attempt to avoid the necessity for 
choosing whether to give priority to ppu lar  sovereignty or to thesupposed inherent con- 
stitutional status of inalienable natural rights. But that is a choice that cannot be avoided. 

41As to the Federalist argument which most commentators have thought leads to 
the Ninth Amendment, see infra notes 50-51 and accompanying text. The inference that 
conmcntators tend to discount the importance of the Antifederalist constitutional juris- 
prudence is largely derived from the fact that most pass over the intense positivism of the 

dcbatc ovcr thc ncccssity of a written bill of rights as rcflcctcd in thcir 
own rccognition of thc nccd 10 appcasc thc many pcoplc who acccptcd 
rhc Antifcdcralist a r g u r n c n t ~ . ~ ~  

Morcovcr, as obscrvcd abovc, the text of the amcndmcnt rcads not 
as a provision sccuring rights, but as a rulc of construction that avoids an 
inference against rights generally undcrstood as alrcady sccured without 
rhc cnumcration of rights in a bill of rights. Clcarly both sidcs of the dis- 
pute gcncrally undcrstood that at lcast sornc rights wcrc sccured by the 
enumerated powcrs schcrnc (cspccially, in the case of the Antifedcral- 
ists, whcn article I of thc Constitution was supplcrncnrcd by the conrcm- 
platcd tcnth a r n ~ n d r n c n t ) . ~ ~  On thc orhcr hand, i t  is clcar that at least thc 
Antifcdcralists did not bclicvc that thc natural rights wcrc rcscrvcd by 
thc Constilution, exccpt to the cxtcnt that it might bc supplcmcntcd to 

Antifederalists while focusingon what they take as a Federalist argument that the preex- 
isting rights of nature would be sccuredas implicd limitationson the pwers  granted to the 
national povernment by the p r o m x d  Constilution. E.R.. Grev. srrnra note 2. at 162-64 
( s u n ~ m a r h n ~  hntifederalist henland for hill of rightsw\ihout hak;ngelear it; grounding 
in positivist insistence on strict l e ~ a l  necessity for such orovisions: eventuallv acknowleda- 
ing that "some of the ~ntifcderal&" responded to asserted Federalist relianee on impli& 
limitations with arguments favoring presumptive legislative p w e r ,  with the eonelusion 
that to "omit stating [rights] was to risk surrendering them") (emphasis supplied); Sherry. 
supra note 2, at 1161-65 (explicatingdehate leading to the Ninth Aniendment in  terms of 
supposed Federalist concern that implied limitations might be lost by construction i f  a bil l  
of rights were inserted; no attention to positivist character of Antifederalist position); Van 
Loan. Natrrral Rights and the Ninth Amendntcnr, in The Rights Retained by the People, 
supra note 2,at 149.154-58(summarizingthe positionsol the partiesabout necessityand 
propriety of a bil l  of rights without alluding to the positivism of  the Antifedcralists). 

42Thus even i f  we assumed that the Federalists did not concur that inalienable rights 
could be granted away. "[ilt is odd indeed." as Randy B imet t  observes, "to insist that the 
bcst interpretation of the nil1 of Rights is bawd on the theory used by its most vociferous 
oppncnts." Uarnett. srrpra note 2, at 10. As I have obxrved clscwliere, however, both 
the history and original drafts of the Ninth Amendment were in fact drafted to appease 
both sides of the debate over the necessity for a bi l l  of rights. McAffee, supra note 2, at 
1226. 1263-64. As we shall we. of course. the Federalists in  fact agreed that even 
so-callcd inalienable riglils might be granled away. 

431t might be thought that the Antifedcralists believed that no rights would be se- 
cured absent the enumeration of specific rights in a bil l  o f  rights. As I have demonstrated 
elsewhere, however, the Antifederalists did believe that the Constitution would reserve 
rights to the states and the people so long as language clearly stating that all pwers  not 
granted were rescrved wasadded to the Constitution. McAffee,srrpra note 2, at 1244-45, 
1274-75. The parlies disagreed. of course. as to whelher the coneept of limited powers 
and reserved rights was a completely sufficient safeguard o f  cherished rights. 



clarify the rcservation of such rights by refcrence to the powers expressly 
granted.44 

Finally, the cxplicit Antifcderalist rejection of the notion of an 
inhercnt legal status for natural rights ought to weigh heavily in cvaluat- 
ing thc significance of the fact that they offered argumentsabout the risks 
of cnumcrating some rights that parallclcd theargumentsof theFcdcral- 
ists against a bill of rights.45 The Antifederalists simply emphasized that 
the problcm posed by the decision to enumerate some rights was alrcady 
prcscnt-i.e., that broad national powers could in fact be implicd from 
thc provision for some fundamcntal rights in the body of thc proposcd 
Constitution. They reasoned: if the constitutional scheme could not be 
construcd broadly enough to threatcn fundamental rights, why did the 
framers include such rights as jury trials in criminal cases while omitting a 
provision for jurics in civil cases? 

Since, according to the Antifcdcralists, the limitations found in thc 
body of the Constitution "are no more nor less, than a partial bill of 
rights," it followed that "[tlhe establishing of one right implies the neces- 
sity of establishinganotherand similar one."46 For the Antifederalists, at 
least, this argument cannot be that natural and fundamental rights which 
otherwise would hold inhcrent legal status might be forfeited by con- 
struction (they, after all, had effectively rejected any notion of natural 
tights with inherent legal status); it is, instead, an argument that the exist- 
ing partial enumcration of rights implicitly acknowledged the contem- 
plated breadth of the powers granted by the Constitution. Indeed, when 
the Fedcralists expressed concern that a bill of rights might be construed 
as the sole source of limitation on national power, Antifederalists such as 
Patrick Henry (who rejected that inalienable rights held inherent legal 
status) pointed to theenumeration of rights in the proposed Constitution 

440ne of the few commentators to attempt to call this argument into doubt is David 
Richards. See David Richards, Foundations of American Constitutionalism 220 (1989) 
(viewing author of Letters froma Federal Farmer,reprinfedin 2The Complete Anti-Fed- 
ernlist, supra note 22, as proponent of implied unenumerated rights who advocated "a 
provision like the Ninth Amendment" to rebut "any negative inference drawn from enu- 
mcrntion of certain rights"). For a refutation of this reading of the Federal Farmer, which 
includes a summary of the Farmer's proposal for a comprehensive scheme of listing rights 
combined with a general resetvation of rights from granted powers, see McAffee, supra 
note 2. at 1272-75. See also supra notes 22-23. 25-27, 32-33 and accompanying texts 
(pointing up positivist view of Federal Farmer and other Antifederalists). 

4SFora brief sumrnaryof the Federalist argument,seesupra notes4-6 and accompa- 
nying tcxt. 

46Letters from a Federal Farmer (Oct. 12, 1787), reprinfed in 2 The Complete 
Anti-Federalist, supra note 22, at 248, 249. 

and obsemcd that thc argumcnt against spccific limitations "reverses the 
position of the fricnds of the Constitution, that every thing is rctained 
which is not givcn up; for, instcad of this, evcry thing is givcn up which is 
not expressly r e ~ c m c d . " ~ ~  

Such argumcnts by the Antifcdcralists almost assuredly influcnccd 
the dccision to add a provision clarifying that thc enumcratcd rights 
would not cxhaust the rights retained by thc pcoplc. That influence is 
probably rcflectcd in the drafting of thc Ninth Amcndmcnt in tcrms of 
the infcrcncc to bedrawn from the cnumcration of rights in "thc Consti- 
tution"-rathcr than in t c m s  mcrcly of thc Federalist concerns about 
thc inscrtion of a bill of rightsas advocated by those who opposed ratifica- 
tion. Considering this Antifederalist contribution to the dialoguc leading 
to the Ninth Arncndmcnt, it would sccm reasonable to assumc that thcir 
constitutional jurisprudence would be as likcly to bcar on the meaning of 
the amcndmcnt as would thc jurisprudence of thc Federalists. Fortu- 
natcly, howcvcr, thc jurisprudcncc of the contending partics sharcd 
more prcmises than wc are somctimes led to believe, as the following scc- 
tion will show. 

C. The Federalists 

The Federalist defendcrs of the proposcd Constitution disagreed 
completely with the Antifcdcralist interpretation of the Constitution. 
What isfrcqucntly misscd is that they shared with thc Antifcdcralists the 
same basic assumptions about the relationship bctween the written Con- 
stitution, natural rights, and social contract theory. If modem commenta- 
tors were on the mark, the Fedcralists logically should havc reminded the 
Antifcderalists that the most crucial rights about which they were con- 
ccrncd wcre "inalicnablc" and thus hcld inherent constitutional status. 
Instead, thcy agrccd that thc kcy to cvcrything was in thc written consti- 
tution. 

An examplc is James Wilson's landmark defcnsc of the omission of 
a bill of rights, offcrcd just thrcc wccks after thc Philadclphia convention 
adjourned. In his specch in Philadclphia, Wilson clearly conceded that 
natural rights obtained constitutional status only when they are secured 
by the written constitution. He  acknowledged, for example, that under 

473 Elliot'sDebates,supra note 30,at 461 (Patrick Henry,Va. Ratifying Convention, 
June 15, 1788). Henry's statement reflccts no1 only that he saw the problcm of a partial 
enumeration of rights as bearing on the debatc over Ihc rcach of constitutional powers, 
but also that he construcd the Federalist argument in the same terms.See McAffee,supra 
note 2, at 1254-55. 



thcir state constitutions the pcoplc had "invested their representatives 
with every right and authority which they did not in explicit terms 
r c ~ c r v c . " ~ ~  According to Wilson, all rights-traditional or natural, as 
wcll as thosc referred to as either alienable or inalienable-were subject 
undcr the state constitutions to this prcsumption that they were granted 
if not rcscrvcd. None of thcse rights would have constitutional status 
mcrcly bccausc they were decmed implicit in the social contract.49 

Wilson's dcfcnsc restcd instead on the contention that the pro- 
posed Constitution was unique because, like the Articles of Confedcra- 
tion which it replaccd, the government thereby contemplated was 
dcsigncd to accomplish a limited number of specific national objects. 
Uccause of thc enumerated powers scheme, then, "the rcvcrsc of the 
proposition [found in the statc constitutions] prevails, and everything 
which is not given, is r e s ~ r v c d . " ~ ~  Before the North Carolina ratifying 
convention, James Iredell made the point even more emphatically: 

48Jamcs Wilson'sSpcech in the State House Yard (Oct. 6.1787),rcpnnredin 2 Docu- 
mcntary IIistory,supra note 20, at 167. For useful explication of the kderalist focus on 
the ~~niqucncss of the proposed federal Constitution,and the contrast between it and the 
statc constitutions from which the Antifedcralists had drawn their constitutional theory. 
see Wilniarth, supra notc 3, at 1285. 

490ne commentator hassuggested that my own "failure todistinguish between alien- 
able and inalicnable rights" led me to the misguidcd conclusion that "Federalists bclievcd 
'that even inalienable rights may be grantcd away."' Rosen, supra notc 2, at 1077 (citing 
McAffce, supra note 2, at 1267). The author, however, does not cite a single Federalist 
statement that purpotis to make thisdistinction critical to the Federalist argumcnt strcss- 
ing that rights not specifically retained undcr thestate constitutionswcrc deemed grantcd. 
From my own careful review of the ratification debates, i t  seems clear that the Antifedcr- 
alist arguments and the kderalist counter-argumcntswere not driven by, nor cxplicatcd, 
in tcrnls of a distinction between alienable and inalienable natural rights; any emphasis 
on inalicnable rights cime because Antifedcralists most feared the lossof their inalienable 
rights, and thc Federalist arguments were primarily directed at reassuring the pcoplc that 
the innlienablc rights were secured by the fcdcral system so as to obviate the need for a 
bill of rights. 

It is thus quite clear in context that Wilson's argumcnt was referring to all specics of 
~.igIits-natural and positive, alienable and inalicnablc. The rcmarks arc offcrcd in 
I.CSIKIIISC to pervasive Antifederalists claims that all the rights previously sccurcd in the 
bills of  rights of the stateconstitutions (which included the most-valued inalicnable rights 
as well as rights that might conceivably have been properly granted to government) would 
be lost because not expressly rcservcd. Moreover, in the same rcmarks Wilson rcfcn to the 
spccificcxnnipleof freedom of the press asonc that could hc forfeited undcra statc consti- 
tution if not specifically provided for-a right which most would have conceived of as an 
inalicnablc right. 

5nJanicsWilson'sSpech in the State Flouse Yard(Oct.6,1787),repnnredirr 2 Docu- 
mentary Ilistory, supra note 20. at 167-68. Thus Wilson's argument that the freedom of 
the press had been retained under the Constitution did not refer to that freedom's unique 

I f w c  had formcd a general  Icgislaturc, with undclined powcrs, a bill of 
rights would not  only have bcen  proper ,  bu t  ncccssary; a n d  it w o u l d  
havc then opcrated as a n  exception t o  thc  lcgislativc authori ty in s u c h  
particulars. I t  has thiscffcct in rcspcct t o s o m c  o f  thc  Amcr icancons t i -  
tutions, where thc powers o f  legislation arc gcncral. But w h c r c  thcy  
a re  powcrs of  a particular naturc,  a n d  exprcssly dcl incd,  as in t h c  casc 
of thc [proposcd] Const i tut ion bcforc us, l think, for thc  rcasons I h a v e  
given, a bill of rights is not  only unnecessary, b u t  would bc absurd  a n d  

The fundamentally positivist naturc of this dcbate as to the 
ncccssity of a bill of rights undcr thc proposcd Constitution is under- 
scored by the Fcderalist argument refcrrcd to by Ircdcll-that a bill of 
rights would be dangerous, as wcll as unncccssary. Just as Wilson had 
obscrvcd that the state constitutions had grantcd all not specifically 

status as an inalienable right. Rather, Wilson's overall argument provides an cx;lmple of 
response by confession and avoidance-yes, even such an inalicnable right wouldbe ceded 
if not expressly retained as to a government formed like the statc constitutions, but this 
argumcnt has no application to the fcdcral Constitution bemuse i t  forms a government 
of spccific powcn. 

Contrast the interpretation of David Richards, who claims that the "standard 
answer" to objections to the omission of bill of rights was that, "in contrast to  the British 
constitution," the Constitution "was rcpublican; any powcn not expressly granted to the 
federal govcrnmcnt.. .were reserved for the pcoplc, including the wide range of inalien- 
able human rights that could not, in principle, be surrendered to the state." Richards, 
supra note 44, at 220 (emphasis added). Richards is wrong on three counts: (1)  the argu- 
ment that the any powen not granted were rcservcd did not center on the claim that the 
Constitution created a "rcpublican" form of government. by contrast to the British consti- 
tution, but rather in terms of it being a govcrnmcnt of dclegatcd powen for limited pur- 
poses; (2) although some Federalists alsoargued against thc nccwity for a hill of rights 
based on the protections to liberty inherent in rcpublican government, thosc arguments 
would havc also applied tostatc govcrnnicnts (indccd. no one suggcstcd that the state gov- 
ernments wcrc nor republican governments); (3) the Fcdcralist argunients wcrc not to the 
cffcct that the concept of rcpublican govcrnmcnt undcr a constitution included inalien- 
able rights as implied constitutional rights; indeed, Wilron's sratcmcnt in text referring to 
the rcpublican statc constitutions is directly to the contrary. 

514 Elliot's Dcbatcs. supra note 30. at 149 (James Ircdcll. July 28. 1788). As with 
Wilson and othen. Iredell's argumcnt that a bill of rights would bc "nccc.ssary" under a 
statc constitution unquestionably referred to sotallcd inalicnable rights as well as to 
othen. Cj Rosen, supra notc 2, 1077 & n.23 (denying that Federalists believed that 
inalicnablc rights could be grantcd away). Ilis speech camc as part of a colloquy with 
Samuel Spcnccr, who had argued for a bill of  rightsspccific;illy to secure "thosc unalicn- 
able rights which ought not to be given up." 4 Elliot's Debates. supra note 30. a1 137 
(Samuel Spencer. No. Carolina Rntifying Convention, July 28, 1788). In response to 
Spencer'scontention that the Constitution required a bill of rights to provide an  "express 
negative" as a " fcnu  against [the inalicnable rights] being trampled upon." id. at 168, 
Iredell insisted that such a "fence" was supplied by thecnumerated powenscheme of the 
proposed Constitution. 4 Elliot's Dcbatcs,supra note 30, at 171-72 (James Iredell, July 
29,1788). llad Iredell's acknowledgment of the necessity of a bill of rights under the statc 
constitutions includcd an exception for inalienable rights, he surely would have said so. 
Indeed, i t  seems likcly that such a proviso would also have been employed directly to 
defend the fcdcral Constitution as wcll. 



34R T I E  RIGIIW RETAINED BY THE PEOPLE 

rctaincd, which would creatc  the  necd for  a bill of rights, h e  argued that 
"anncx[ing]" a bill of rights to  t h e  federal plan would b e  improper  "for 
this plain reason, tha t  it would imply that whatever is not expressed was 
givcn, which is not the principle of t h e  proposed ~ o n s t i t u t i o n . " ~ ~  Samucl  
Parsons reasoned that  inserting a new bill of rights in t h e  place of the  
limitcd powcrs schcme would bring about the implication "that nothing 
rnorc was Icft with t h e  people than the  rightsdefined and secured in such 
bill of rights."53 

I n  o ther  words, resort to  a bill of rights might raise t h e  inference 
that t h e  Antifederalists were right, the new Constitution created a 
govcrnment of general powers like the extant s ta te  constitutions-and 
many of t h e  rights reserved by thc  limited grants of power would b e  
forfcitcd bccause thcy would not all be  specified in t h e  bill of rights. It 
was this Fcderalist argument  of "danger," as  o n e  Antifederalist callcd it, 
that Icd to  t h c  Ninth Amendment; and it is a n  argument that  rests o n  the  
distinction bctwccn govcmments  of general and specific powers and t h e  
assumption that  evcn the  inalienable rights must b e  provided for  within 
t h c  Constitution, e i therby rcscrvation from limitcd powers o r  a s  specific 
limitations o n  the  gencral powers of legislation. T h e  purpose of the  
Ninth Amcndment ,  then, was t o  preserve t h e  rights retained by virtue of 

Moreover, if the proposed distinction between alienable and inalienable rights were 
truly the key to undentanding Federalist discoume on a bill of rights, it would be precisely 
the alienable rights that lredell and Wilson acknowledge are granted to a government o f  
general powcn if not expressly reserved. Even so, the advocate of this distinction a s  the 
key to explaining the Federalist statements acknowledging that it was possible for the s w -  
ereign people to unwisely cede u p  their rights nevertheless relies on additional elements of 
social contract political theory to suggest that courts should invalidate even a popular- 
ly-based constitutional amendment granting to governmenl an  alienable right if it con- 
cludes that no  adequate equivalent had been obtained in exchange for giving up  the right. 
Rosen,nrpra note 2, at 1091-92 (pointing tosocialcontract theoryprinciple that govern- 
ment should limit even alienable rights only to the extent essential and in exchange for  
enhancing the security of other rights). 

Dut if courts can inquire into the legitimacy of an attempt to delegate w e n  an alien- 
able nalural right, it is no longer true that what is not exprwly reserved is deemed to be 
erantcd, and Federalist smkesmen have fallen into incoherence. The  lesson is a simnle 
ine :  sooner o r  later, it iscritical to discover that every limiting principle of social c o n t r k t  
wlitical theory is not ipsofacro a n  implied enforceable limitation in the Constitution. Bv 
ihesnme token, if the l~mi~ngprincipieseoncerningalienable rights are  not inherent l e g i  
limitations, why should we assume differently of the theory of inalienable rights? 

52Statement of James Wilson at  Pennsylvania Convention (Nov. 28,1787),repn'nred 
irl 2 Documentary History, supra note 20, at 391. 

5JLetter from Samuel Holden Parsons to W~lliam Cushing (Jan. 1 l . l788) . in  3 Doc- 
u n ~ e ~ ~ t a l y  I-Iistory supra note 20, at  569. 

t h c  cnumeratcd powers schcmc that was ccntral  t o  t h e  dcsign of t h e  
fedcral C o n ~ t i t u t i o n . 5 ~  

541n the multitude of speeches and writings that make up  the debate  ovc r  ratifica- 
tion, there are some statements that can be read as assuming the fundamental law status 
of principlcsof natural rights and social contract theory. See, e.g., 4 Elliot's D e b a t e s , n ~ p r a  
note 30. at 161 (Richard Maclaine. July 29, 1788) (asserting if there a r e  rights ''which 
never can, nor ought to. be  givcn up, these rights c innot  be  said to be givcn away, merely 
beciuse we have omitted to s ly  thatwe have not givcn them upP').The argument  implicit 
in thisstatement is less clear than it might a p p r  a t  first glance. Maclaine could havebeen 
contending thnt inalicnablc rightscanno1 properly b e  said to havc been "given awayWcven 
if they are not secured within the legal order by the written Constitution. If so, the  argu- 
ment sounds in the discourse of political legitimacy rather than constitutional o r  funda- 
mental law: the mere omission of rights from the Constitution does not necessnrily em- 
body a judgment thnt it is fitting that government infringe them at will. 

A similar tactic was employed by Federalists in defending the omission of a guaran- 
tee of trial by jury in civil cases: evcn while acknowledging that such an omission gave dis- 
cretion to Congress in regulating the right, a number objected to  the claim that civil juries 
had been abolished, arguing that Congress would of course make provision for jury trials. 
Compare A Citizen of New Haven (Jan. 7. 1788). reprinred in 3 Documentary History, 
supra note 20, at 524,527 (the "eitizcn"was Roger Sherman)("[N]or is there anything in 
the Constilution to deprive [parties to law suits] of trial by jury in cases where  that modeof  
trial has been heretofore used.")and 3 Ellliot's Debates,supra note 30, at  546 (Edmund 
Pendleton, Va. Ratifying Convention, June 20.1788) (observing that "there was n o  exclu- 
sion of [jury trials] in civil cases, and that it was expressly provided for in criminal cases:" 
not even "any tendency towards it") with id. at 544 (Patrick 1Ienry. June 2 0 , 1 7 8 8 )  (sum- 
marizing argument that Congresswould honor right to  trial by jury becauseof s t rong feel- 
ings as to its basic nature: "[Tlhe enormity of the offence is urged as security against its 
commission."). 

Even if Maclaine's argurnent is that inalicnablc rights hold a status as fundamental 
law apart from the written Constitution. his statement does  not clarify whether  h e  v i c w  
unwritten fundamentnl law as holding a status within the legal order  established by the 
Constitution. The general course of debate over ratification of the Constitution confirms 
that most of its participants agreed thnt principles of government gained lhis status by 
their inclusion in the writtcn Constitution. Maclainc. of course, could be merely scoring a 
debater's point in suggesting the paradox presented by the  notion of alienable "inalien- 
able" rights. o r ,  less ironicilly, suggesting that government is bound (morally a n d  other- 
wise) to honor such inalienable rights whether o r  not they are converted to legal rights. 
Moreover, even if Maclaine's assumption is that the inalienable rights are  part o f  the  fun- 
damental law-perhaps based in part on  the widespread recognition of such rights in 
extant state declarations of rights- Maclaine's statement does not clarify whether  he 
views unwritten fundamental law principles as having force within the ordinary legal 
order. A rnorc complete treatment, analping the various statements f rom the 
Philadelphia convention and ratification debates which havc been relied upon will be  a 
part of the larger project of which this is a part. 

Apart from the meaning and significance o f  such statements, the evidence is over- 
whelming that any competing views of the nature of fundamental law would have run 
against the grain of the entire course of the dialogue as to the relationship between funda- 
mental rights and writtcn constitutions and are not related to the arguments that  lead to 
the Ninth Amendment. Given that the Ninth Amendment text, and the debate  tha t  leads 
to it, assumes a universnl understanding of the other rights already retained, such state- 
ments cannot properly be given significant weight. 



D. Beyond the Legalistic Debate Over the 
Necessity for a Bill of Rights 

Beyond the formidable body of evidence demonstrating the lineage 
from the highly positivist ratification-period arguments to the final 
language of the Ninth Arnendmcnt-a great deal of which we shall pass 
ovcr-there is a great deal of indirect evidcnce that the participants in 
thc dcbatc would have placed no stock in a theory of inherent constitu- 
tional rights. For example, underlying the formal theory of the Antifcd- 
cralists was genuine fear of the new national government, reflecting both 
cxpcriencc harking back to the American revolution and a general cigh- 
teenth century distrust of human nature and government officials. The 
Antifcdcralists began with the prcmisc that "[all1 checks founded on any- 
thingbut sclf-love, will not and that "it is the nature of mankind 
to be tyrannical."56 As Cecelia Kcnyon observed, this skepticism led the 
Antifedcralists to a quest forclarity, explicitness, and specificity in stating 
the nature and limits of government power.57 It was an attitude condu- 
cive to an authentically positivist orientation toward the nature of law 
and constitutionalism. 

'Thc Federalists' own form of skepticism went to the efficacy of 
theoretical legal restraints to effectively limit the exercise of arbitrary 
political power. Many Federalists echoed the theme of one advocate that 
"[plaper chains are too feeble to bind the hands of tyranny or ambi- 
ti0n."~8 Federalists, too, relied upon the national experience, this time 
the experience with the ineffectiveness of the "parchment barriers" in 
the state bills of rights to stem the tide of unjust laws enacted by "over 

553 Elliot'sDebates,supra note 30,at 327(Patrick Hcnry,Va. RatifyingConvcntion, 
June 12, 1788). 

56~acksonT Main,?he Antifedcralists: Criticsol the Constitution, 1781-88, at 161 
(1974 cd.) (1961) (quoting William Lcnoir). 

57See Cecelia M. Kenyon. It~troduction t o n e  Antifederalists lm-lxxvi (Cecelia M. 
Kcnyon ed., 1966). 

58Essay by Alexander Whi teFhches te r  VirginiaGazette, Feb. 29,1788).reprinted 
;,I 8 Documentary llistory of the Ratification of the Constitution 438 (John I? Kaminski 
& Gaspare J. Salatlino cds., 1988) [hcrcinafler Documentary Elistory 1. See aLro Letter 
of Uncus (Maryland Journal, Nov. 9,1787), reprinted in 14 Documentary I-listory,supra 
at 76, 78 @ill of rights '%auld be no security to the people"); 3 Elliot's Debates, supra 
note 30.al190-91 (Edmund Randolph,Va. RatifyingConvcntion. June 9,1788)(maxims 
within bills of rights "cannot secure the liberties of this country"); id. at 450 (George 
Niclloloas, Va. Ratifying Convention, June 14, 1788) @ill of rights is "no security" 
because il is "but a paper chcck"; Virginia's had been violated in many instances.). 

bearing majorities in every According to the Federalists, the 
enumeration of rights in a bill of rights would be less effective in prcscw- 
ing liberty than the limited powers scheme, the system of checks and 
balances, and the political safeguards provided by the extended republic 
crcatcd by thc ~ o n s t i t u t i o n . ~ ~  

Implicit in thc Federalist brand of skepticism was the idea that the 
political chccks on govcrnmcnt power would be where the real action 
was. A ncgativc implication is that the idca of inherent rights provides no 
meaningful chcck on govcrnmcnt-any more than meaningless parch- 
ment barricrs-bccause thc kcy to prcsewing liberty is to create a rcpub- 
lican form of government that is well-designed to avoid the creation of 
despotic powcr.'Thc Federalists arc among the least likely candidates for 
advocating thc idca that the inalienable rights of social contract political 
theory would constitute enforceable barriers to the exercise of power. 
And against this backdrop, their argument that the national government 
had not been empowered to invade the fundamental rights of the people 
docs not plausibly read as an indirect way of describing the notion of 
inherently binding constitutional norms rooted in natural law. 

Finally, the parties to the dispute over the omission of a bill of rights 
from thc proposcd Constitution largely sharcd a general perspective that 
government's interests and the people's interests in liberty must be care- 
fully balanced; this perspective lent itself to seeing the written Constitu- 
tion as the place to hammcr out the balances to be struck.61 Two 

"Lctter from James Madison lo Thomas Jcffcnon (Oct. 17. 1788). repn'rrred in 1 
Schurartz. supra note 30, at 614. 616. 

60Se~. e.&, Aristides, Maryland Journal, at 4 (arguing against necessity of bill of 
rights partly based upon "[tlhe manner, in which Congres5 is appointed; the terms u p n  
whichit'smembenarcclected; the mutualchecks between the branches: the chcckarising 
from the president's privilege; the sure pledge we enjoy in the proper intercstsof the mcm- 
b e n  . . .") (Jacob Cooke cd., 1961) (focusing on chccks and balances, an independent 
judiciary, republican government, and the " E N U R G E M E W  of the ORDIT within 
which such systems are to revolve," i.e., fhc cxtcndcd reptlblic); The Fcdcralisf No. 49. 
at 333,338 (Jamcs hlatlison) (Jacob Cooke ed.. 1961) (framers avoidcd tendency oflegis- 
laturc toabsorb all power by connecting and blending powcn to achieve the actual separa- 
tion o f p w r  "essential to a free govcrnment"). For useful commentary, see Levy,sltpra 
note 12, at 150; Wood. supra note 12. at 547-62: Derns. wpra note 12, at 130-31: 
Micliacl W. hlcConnell, A Moral Rrolisr fifcnsr of Constirrrriorlnl Drmocracy, 64 
Chi.-Kcnt L Rev. 89. 106 (1988). 

6'lndecd. John Philip Reid has shown us that the very conception of libcrty in the 
eighteenth centurycontrastcd the civil liberty that just laws secured from abuses of liberty 
and licenliousness that aovernment should not ~ r o t e c t .  Reid. sumo note 13. at 32-37. 
115-19;seealso Philip Hamburger, Natural ~ ' i ~ h t s  in the ~illoi~i~hts.(forihcomi~~): 
While liberty was a constant refrain of the revolutionary and foundinn eras, the founders 
were in genEra~ not "libertarians" in the modern senseof the term. ' 



prominent mcmbcrsof the Philadelphia convention, Roger Shcnnanand 
Oliver Ellsworth, wrote that the Convention sought "to providc for the 
cncrgy of govcrnment on the one hand and suitable checks on the other 
hand to secure the rights of the particular states, and the libcrlies and 
propertics of the citizens."62 

Indced, a government of ample powers was deemed by many as an 
csscntial prerequisite to true libe1?~.6~ One supporter of the Constitu- 
tion offcrcd the thought of many Federalists: "there is no way more likely 
to lose oncs liberty in the end than being too niggardly of it in the begin- 
ni11~."6~ Moreover, since "all governments arc founded on the rclin- 
quishmcnt of rights to a cerlain dcgrce," there was a "clear impropriety" 
about attempting to be "very particular about them"; the creation of 
exceptions to delegated power might prevent government "from doing 
what thc private, as well as thc public and gcneral, good of the citizcns 
and states might require."65 Implicit in this line of reasoning was the 
assumption that a decision to exclude a proposed right (or set of rights) 
from a written constitution was to acknowledge government's discretion 
to act within the powers delegated out of a preference for emng on the 
side of government effective enough to secure the rights and interests of 
thc pcoplc. 

The founders also saw that the Constitution was to govern an 
expanding nation over time and was not lightly to be amended. At the 
Convention, the Committee of Detail wrote that it had been its purpose 

62Letten from Roger Sherman and Oliver Ellsworth to Governor Hunlington (Sept. 
26, 1787). reprinted in 3 Documentary History, supra note 20, at 351 (Sherman and 
1:Jllsworth to Governor Huntington. Scpt. 26. 1787). For a general perspective on the 
te~lsion between governmental authority and liberty thal to a great extent underlies the 
debate over the omission of a bill of rights from the proposed Constitution, see John K. 
K;lniinski, Liberty Versus Authority: The Eternal Conflict in Government, 16 S. 111. U.LJ. 
21 3 (1991). 

63As Storing observes, one faclor underlying Fcderalist opposilion to a bill of rights 
was the fear that addinga list of rights "might weakengovernment, which is the fint protec- 
tion of rights and which was in 1787 in particular need of strengthening." Herbert J. 
Storing, What the Anti-Fedemlirlr Were For, in 1 ?he Complete Ant i-Federalist , supra note 
22, at 69. 

"Virginia Independent Chronicle, Jan. 16,1788 (Stale Soldier), quoted in Storing, 
supra note 63, at 29. 

652 Elliot's Debates,supra nole 30, at87  (James Bowdoin, Mass. Ratifying Conven- 
tion, Jan. 23, 1788). In referring to the "private good," Bowdoin is clearly referring to 
private rights; he goes on to argue that "the private good could suffer no injury from a 
deficient enumeration, because Congress could not injure the rights of private citizens 
without injuringtheirown,as they rnust,in their public aswell as private character, partici- 
pate equally with others in the consequences of their own acts." Id. at 87-88. 

"[tlo inscrt csscntial principles only, lest the operations of government 
should be clogged by rendering those provisions permanent and unaltcr- 
able, which ought to be accommodatcd to times and events."66 Finally, 
there were, in addition to the problcm of balancing the ends of cmpowcr- 
ing as well as limiting govcrnment power in general, the various difficul- 
ties associated with securing individual and group liberty while not 
undermining what were perceivcd as thc liberty-enhancing advantages of 
retaining considcrablc power within the ~ t a t c s . ~ ~  

In defending the omission of a provision for a right to a jury in a civil 
case, Hamilton employed rhcse very sorls of concerns. Hamilton began 
by describing thc difficulties in establishing a uniform rule, given the vari- 
cties of jury trial practices in thc sevcral This argued in favor of 
leaving provision of such rulcs for thc discrction of Congress. More fun- 
damentally, Hamilton cxprcsscd doubts about thc appropriateness of 
jury trials in all cases and thcn qucstioned whcthcr a jury provision could 
be drafted "in such a form, as not to express too little to answer the pur- 
pose, or roo much to be advi~able ."~~ Implicit in Hamilton's argument is 
the assumption that a constitutional provision is dcsigncd to limit govern- 
ment (whethcr it docs so meaningfully or not), and that omission of such 
a limitation leaves discretion in govcrnment (at least to the extent that 
such discretion is effectively granted by the powers delcgated by the peo- 
ple to a parlicular governmcnt).70 

662 Farrand. supra note 29, at 137. See general& Ffamburgcr, supra note 3, at 
271-300; Storing. supra note 63. al 29-30. 

6 7 ~ o r  a powerful treatment of these themcs,see Wllmarth, supm note 3 (confronting 
the search for "a workable balance between federal and slate power"). See also Akhil R. 
Amar. The Billof Rights as Conrrirurion, 100 Yale L J .  1131 (1991) (treating federal- 
ism-related themes in the original bill of rights). 

%e Federalist No. 83. at 568 (Alexnndcr Ilamilton) (Jacob Cooke cd.. 1961). 

7%c civil jury debate provides a striking illuslration of the real terms of the bill 
of rights dcbate. By contrast to the Fedcralist responses to fcan  expressed about freedom 
of the Dress and freedom of eonscicnce. which relied on the lack of anv dcleaatcd Dower , ~0 - - r -  

to rcg;latc thosc fundnmcntal rights, llamilton is fully acknowledging that the discretion 
todecidc Ihc question of jury trials would loaiwllv fall within Conarcss' power tocstahlish 
lower federalcourts. If ihh~ederalist  arnumeni that the most hndamental r i ~ h t s  had 

~0 

been retained were really an argument ab&t implied limitations on federal power, rather 
than an assertion about the scow of powendele~ated. the arnument loaiwlly should have 
been eaended to the basic righi of trial by jury-; right that &nericanscons;dered funda- 
mental and which had generally been secured in the state declarations of rights. Compare 
Sherry, supm note 2. at 1163 (explicating Fcderalist argument about rights ''which are 
not intended to be given up" as reference to inherent limits on govcrnment power) wirh 
supra notes 22 and 26 (documenting Sherry's view that "time-tested customs," such as 
right to trial by jury, were among rights that did not depend on the positive law of the 
Constitution). 
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Now i t  is truc that proponentsof a bill of rights fcarcd that thespon- 
sors of thc Constitution hcld too much regard for govemmcntal 
cfficicncyand too lilllc for l i b ~ r t y . ~ ~  Particularly as to the federal govcm- 
mcnt, they favorcd defining and limiting power as carefully and prcciscly 
as possible. Even so, thc Constitution's opponents also acknowledged 
this nced for balancing collective need and individual liberty. For cxam- 
plc, Gcorgc Mason and Patrick Hcnry both objected to the proposcd 
Constitution's expost facto clausc, which thcy construed as prohibiting 
rctroactivc Icgislation, both civil and criminal. Mason contended that 
"thcrc ncvcr was, or can bc a Legislature but must and will makc such 
Laws, whcn nccessity and thc public Safcty rcquire t h ~ m . " ~ ~  

Oncc again, an underlying assumption of such argurncnts ovcr thc 
mcrits of spccific provisions on thc balancing scales of libcrty and cffi- 
cicncy is that a victory in favor of thosc opposing inclusion of a provision 
would imply a dccision to leave discretion to thc legislature. It is wcll 
known, for cxamplc, that whcn thc Virginia declaration of rights was 
drafted, Patrick Hcnry successfully opposed inclusion of a ban on bills of 
attaindcr. According to one account, Henry presented "a terrifying 
jicturc of some towcring public offender, against whom ordinary laws 
would bc impotent."73 And subsequently theVirginia legislatureactually 
cnactcd a bill of attaindcr against an unpopular Tory at the instigation of 
Govcrnor Patrick H ~ n r y . ~ ~  

I-Icnry's argumcnt in 1776 tracks the equivalent argurncnts of 
statcsmen during the debates of 1787-1788. Federalists and Antifederal- 
ists disagrccd over the appropriate content of a bill of rights, and as to 
which provisions wcre essential to secure liberty and which would unduly 
hampcr govcrnmcnt, thcn or in the conceivablc futurc. In both settings, 
thc parties wcll understood on the one hand that the failure to include a 

llSee, e.g., Letters from a Federal R rmcr  (Jan. 20, 1788), reprinted in  2 The Com- 
pletc Anti-Fcderalist,supra note 22, at 329 ("many of us are quite disposcd to barter [our 
frecdom] away for what we call energy, coercion. and some othcr terms we use as vaguely 
as that of liberty"); Letter from Thomas Jefferson to Jamcs Madison (Dcc. 20, 1787), 
reprinted br 2 Schwartz, supra note 30, at 605, 608 (Jefferson owning that "I am not a 
friend to a very energetic government" because thcy are "always oppressive"). 

12Speech of Patrick Henry at the Virginia Ratifying Convention (June 15, 1788). 
in  2 Scbwarlz, supra nole 30, at 803 (objecting to inclusion of ex post facto clause). 

73~1mund  Randolph, Essay on the Revolutionary History of Virginia, reprinted in  
1 Sel~wartz. supm nole 30, at 249. 

74Levy,supm note 12. at 154-55. When the incident was paraded during the debale 
over ratification, Henry defended the bill as justified by the circumstances. 3 Elliot's 
Ilcbates, supra note 30, at 140 (June 16, 1788). 

proposcd prohibition, such as thc onc on bills of attaindcr, did not ncccs- 
sarily cmbody an endorsemcnt of such measurcs as an ordinary mcthod 
of policy or as a just way of dcaling with individuals. On thc othcr hand, 
omission of a such a provision was undcrstood to crnbody a dccision to 
leavc thc evaluation of such qucstions cntircly to thc lcgislaturcs in thcir 
reprcscntative capacities (to thc cxtcnt that granted powcrs cncom- 
passcd such a grant of d i s ~ r c t i o n ) . ~ ~  

Thcse arc in gencral, thcn, thc reasons I find thc Natural Law read- 
ing of thc Ninth Amcndmcnt to bc implausible historically. T h c  wholc 
approach misconccivcs thc relationship bctwccn natural law and natural 
rights and thc writtcn constitution; thc purposc of thc positivc lcgal ordcr 
is to sccurc thc natural rights, and thcy rcmain insccurc until thcy arc 
protcctcd by thc cstablishcd constitutional ordcr. It also ignores thc 
csscntially positivist jurisprudential assumptions that undcrlic the 
dcbatc lcading to thc cnactmcnt of both thc Bill of Rights and the Ninth 
Arncndment. Thcsc positivist assumptions pcrvadc both thc formal 
dcbate ovcr the nccessity and propriety of a bill of rights under thc 
fcdcral constitution, but also the largcr debatc ovcr trust for govem- 
mcnt, thc cfficacy of rcliancc on parchment barricrs, and the pervasive 
disagrccmcnts ovcr how (o strikc thc balance bctwccn thc nccds of 
govcrnmcnt and thc libcrty of thc pcople. 

111. New Variations on the Natural Rights Reading 
Against this body of cvidcncc, and much morc that could bc citcd, 

proponents of thc Natural Law rcading of thc amcndmcnt havc rcccntly 
offcrcd somc ncw supporting argumcnts that call for attention; thc argu- 
mcnts focus on thc arguablc significance of Madison's rcfercncc to thc 
rights "rctaincd" by thc pcoplc. Thus onc commcntator suggcstcd that 

lSThe evidcnce reviewed above sharply undermines the cfforts of niodcrn libcrtari- 
am, such as Randy Darnctt, to read a constitutional presumption in favor o f  liberty and 
against govcrnmenl p w c r  into the Ninth Amendment as an embodiment of the founda- 
tional thinking of the framcrs.See Randy E. Barnctt. Foreword: Unenumemted Constitu- 
riorlol Rights arrd the Ride of Low, 14 Ilarv. 1.L & Pub. Pol'y 615,629-40 (1991). Nor 
does the inclination during the early national p e r i d  to rely on the Ninth and X n l h  
Amendments in strictly construing federal p w c r  in favor of the prcrogativcs of statcs and 
individuals reflect such a general libertarian constitutional philosophy. See id. at 635-40 
(pointing to Madison's arguments against the first national bank relying in  pan on the 
Ninll i  Amcndment). I will develop a more complete analysis of the significance o f  the 
argument over the first national bank to understanding the consli~utional philosophy of 
the founders. and the original meaning of the Ninth Amendment, in a subsequent treal- 
mcnt. 



my own previous efforts at reviewing the historical materials bearing on 
thc meaning of thc Ninth Amendment had failed to take into account 
that the phrase referring to the rights "retained by the people" draws on a 
tcrrn of art from social contract theory.16 According to social contract 
theory, the people "retained" certain natural and inalienable rights when 
thcy entered into civil society. Madison would have known that a refer- 
cncc to the "retained" rights would be understood as drawing upon this 
foundation of the natural and inalienable rights that are retained. 

For one who is intimate with the debateover ratification of the Con- 
stitution, however, it is impossible to credit the claim that the allusion to 
rights "rctained" by the people uniquely refers to natural rights retained 
under social contract theory. The ratification debates are filled with 
references to the rights and powers which the people "reserve" or 
"retain"; throughout the debates these terns are used interchangeably 
and they generally are used to refer to the people's grants and reserva- 
tions of their own sovereign power.17 James Wilson referred to a bill of 
rights as "an enumeration of the powers r e ~ e r v e d , " ~ ~  a fact which gave 
rise to the feared inference that everything "not enumerated is presumed 
to be given."79 President Washington explained that we did not need a 

76Rosen.supra note 2, at 1075. The author, Jeff Rosen, argues that the historysug- 
gests a "specific understanding of the phrase 'retained by the people."' Id. I t  refen to 
"natural rights 'retained' during the transition from the state of nature to civil society." 
Id. CJ Amar.supra note 67, at 1200 11.307 (suggesting that Rosen's point that there was 
a precise meaning of "retained" rights in the founden' lexicon was one that previously 
bccn passed over without analysis). 

77As I have noted elsewhere, the ratification debates were filled with property law 
references to "grants" and "reservations" in which the people are compared to property 
owners or testaton. McAffee, supra note 2. at 1231 11.61. 

78Statement of James Wilson at the Pennsylvania Convention (Nov. 28, 1787), 
reprinted in 2 Documentary History, supra note 20, at 387, 388. Consider, in this light, 
Roger Sherman's draft of a prototype R n t h  Amendment: 

And the powen not delegated to the government of the uniled States by the 
Constitution, nor prohibited by it to the particular States, are retained by the 
States respectively. 

Roger Sherman's Proposed Committee Report (July 21-28, 1789), reprinred in Creating 
the Bil l  of Rights, supra note 28. at 268 (emphasis added). 

79Statement of James Wilson at the Pennsylvania Convention (Nov. 28. 1787). 
reprinted in 2 Documentary History, supra note 20. at 388. Wilson's reference to a bi l l  
of rights as an enumeration of "powen reserved" points us toward the portion of the texl 
of the Ninth Amendment that belies that the unenumerated rights "retained by the 
people" consist only of the natural rights which the people keep upon entering civil m i -  
cty. The amendment refers to the unenumerated rights as the orhers retained by the 
pcople; one clear implication is that the enumerated rights are also rights "retained by 
the people." Clearly, however, the rights retained by the federal Bil l  of Rights included 
what Mad~son and othen called "positive" rights that would not have been considered 
among the natural or inalienable rights which the people bring to civil society under social 

bill of rights because the peoplc "retained evcry thing which they did not 
in express terms give up."80 Archibald Maclaine observed: "We retain all 
those rights which wc have not givcn away to the general g0vernment."8~ 

These were not arguments about limitations on thc powers granted 
to the government based on natural or inalienable rights that wcre 
implicit in the dccision to enter thc social contract; they were arguments 
referring to the scheme of limited powers by which the people retained 
all rights and powers not In thc summcr of 1789, during the 
process of considering Madison's proposed amendments, Richard Parker 

contract political theory. See Statement of James Madison (June 8, 1789). i n  Creating 
the Dill of Rights, supra note 28, at 81 ( o b x ~ n g  that bills of rights "specify positive 
rights" sueh as trial by jury which, although not natural rights, are "as essential to secure 
the liberty of the people as any one of pre-eldstent rights of nature"). 

The division between natural and positive rights secured in a bil l  of rights also points 
up that the attempt todefine the unenumeratcd rightsexclusively in  termsof natural r i ~ h t s  
retained during the transition to civil socicty would actually serve to narrow the scope of 
the Ninth Amendment as conceived by most modern advowtes of the view that it is a 
central provision recognizing implied individual rights limitations. Most advocates of the 
unwritten Constitution find supprt  for their vicw of implied constitutional righis in  the 
natural and inalienable rights textsof the founding period, but they also trace the idea to 
the unwritten fundamental law of the English constitution. See supra note 22 (describing 
this sort of view). 

8oLetter from George Washington to Lafaycttc, in  29 The Writings o f  George 
Washington 478 (1. Fitzpatrick ed., 1939). 

"'4 Elliot's Debates. supra note 30, at 139, 141 (Archibald Maclaine. No. Carolina 
R~t i fy ing  Convention. July 28. 1788) (emphasis added). 

82For further documentation and defense of this view, sce McAffec, supra note 2. 
at 1246-47.1256-57,1271 11.218. The Federalist argument about the rights retained by 
enumerated powers went far beyond natural rights, alienable or inalicnable. I n  waxing 
eloquent in defending the Constitution. Wilson stressed that the people could respond 
to the call for a bil l  of rights: "We reserve the right to do what we please." Statement of 
James Wilson at the Pennsylvania Convention (Nov. 28, 1787). reprinted in  2 Documen- 
tary Ilistory,supra note 20, at 389. Statement of James Wilson at the Pennsylvania Con- 
vention (Dee. 4,1787),reprinredin 2 Documentary History.srrpra note 20 at 470 (nonced 
for a bill of rights because under proposed Constitution the sovereign people "never part 
with thcirpower"). Fly contrast,when you impose a bill of rightson thisscheme. "eiwyrhing 
that is not enumerated is presumed to begivcnW-a phraxthat in thecontexl o f  our feder- 
al system includes, but is not limited to. natural rights. Statement of James Wilson at the 
Pennsylvaniaconvention (Nov. 28, 1787),reprinredin 2 Documentary Ilistorysupra note 
20. at 388. 

I t  is true that the argument was sometimes couched in tcrnis of the principle that 
people had "retained" all the natural rights which they did not "transfer to  Ihe govern- 
ment." Statement of Thomas Hartley at the Pennsylvania Convention (Nov. 30. 1787), 
reprinredin 2 DocumentaryHistory.supm note 20, at 430. But contrary to the suggestion 
of one commentator. Roscn. supra note 2. at 1075, this sort of focus (prompted by the 
debate over whether natural rights might have been forfeited by the proposed Constitu- 
tion) did not exhaust the implications o f  the people's reserved sovereignty. I n  the debate 
over a bill of rights in Congrw, Hartley himselfsaid that "it had been asserted in  the eon- 
vention of Pennsylvania, by the friends of the Constitution, that all the rights and powers 
that were not given to the Government were retained by the States and the people there- 
of." House of Representatives Journal (Aug. 15,1789).reprinredin ZSehwartz, supra note 



wrotc to Richard Hcnry Lcc that hc did not object to Madison's proposcd 
13ill of Rights bcausc  "we dcclarc that we do not abridge our Rights by 
thc rcscrvation but that wc retain all wc have not spccifially givcn."83 
'I'hc proposals for the Ninth Amcndrnent drafted at thc statc ratifying 
conventions wcrc framed as prohibitions on an inference of new or 
cnlargcd powcrs from thc provision for "exceptions" to thosc p o w c r ~ . ~ ~  
During thc drafting proccss, it was rcast  asa prohibition on an infcrcncc 
against othcr rights "rctaincd by thc pcople" from thc rcscrvation of par- 
ticular rights in thc Con~ t i t u t i on .~~  This shift in focus was objcctcd to in 
Virginia, whcrc thc first of thcse proposcd arncndrncnts had bccn 
d ~ a f t c d . ~ ~  In a lcttcr to Prcsidcnt Washington, Madison (thc arncnd- 
mcnt's draftsman) objcctcd that any proposcd distinction bctwccn thc 
two forms of thc amendrncnt was "altogethcr fanciful."87   he kcy to thc 
provision in cithcrof its forms would be thc succcss of thc Constitution's 
lirnitcd powers schcrnc: "If a linc can bc drawn between thc powcrs 
grantcd and the rights retained, it would seem to bc thc same thing, 
whcthcr thc [rights] bc secured . . . by declaring that thcy shall [not bc 

30, a1 109 1. I larl lcy accuralely summarizcs Ihc argumcnls o f  Wilson and o lhcn,  and this 
stalcmcnt accenluales that the righls o f  Ihe people are "relained" i n  Ihe precise manner 
lhnl ll ie r ighlsof the Slalcs are retained. There isalso nodoubl  lha l  Ihe inclusive residuary 
sovereignty lowhich he alludes included various posilive law and cuslomary righls (as wcll 
as slate's righls) not though1 l o  be within Ihe reach o f  the enumeraled p w e n ;  this is no1 
ccnlrally nboul nalural o r  inalienable riahls. 

A; Philip Ilaniburger observes, w k o n ' s  own inclusive slalemenls aboul the righls 
"re~aincd" can be laken as referring (al lensl i n  part) l o  Ihc enlire body o f  nalural rights. 
wliich includes basically every species o f  nalural liberty. including lliose aspecls Ihal are 
properly given u p  upon cnlering civil society. Philip A. Hamburger, Natural Ri$ts and  
IJoritive h t v :  A COI~I~II! on Professor McAflce i Paper, 7 16 S. Ill. U. L J .  307 (1992). But 
I ln~i ihurgcr 's observelion simply p i n k  up Ihe popular sovercigntylfcderalism roo15 o f  
IIIC conccplion o f  "retained" righls at slake. This undcnlanding is reflccled in  the amend- 
nic111 proposed by New York which states that cvery "righl" no1 "clcarly delegaled" l o  Ihe 
fcdcral governmcnt "remains l o  the People o f  the several Slates, o r  l o  lheir Stale Govern- 
mcnls l o  whom they may have granled the same.. . ." New York Proposed Amendmenls, 
1788, reprintcdin 2 Schwarlz, supra nole 30, a l  911-12. 

s 3 L c ~ ~ ~ r  from Richard Parker l o  Richard I l cn ry  Lee (July 6, 1789), reprinted i n  
Crcaling 11ic Ilill o f  Rights, srrpra note 28, al 260. Parker's formulalion is parlieularly tcll- 
i l ig bccausc i t  so cxplicilly links the N in th  Amendmcnl proposal with preserving Ihe sub- 
slnnce o f  the Federalisl refrain that a b i l l  o f  rights was nol  really necessary because Ihe 
~ x o p l c  retained al l  lhal they had not specifically granled. 

s4Sec McAffce. supra nole 2. a l  1236, 1278-79. 

ssId. at 1236-37, 1282-87. 
s6Lcller from James Madison to  George Washinglon (Dec. 5, 1789), reprinted i n  2 

Scliwarlz, supra nolc 26, a l  1190. For  furlhcr discussion o f  the incidenl, see McAffcc. 
srrl~ra note 2, nt 1287-93; Wilmarth. supra note 3. a1 1302-03. 

s 7 L c ~ ~ ~ r  from James Madison to  George Washinglon (Dec. 5, 1789), rep r in ted i~~  2 
Scliwarl~. sirprn nolc 26. a l  1190. 

abridged], or that thc [pwcrs]  shall not bc c ~ t c n d c d . " ~ ~  On  thc othcr 
hand. ifthc cnurncratcd powcrs arc so ill-dcfincd that "no [such] linc can 
bc drawn, a declaration in cithcr form would amount to nothing."89 

Madison's dcfcnse of thc rights-bascd vcrsion of thc amendrncnt 
draws upon thc pervasive thcrncs of thc ratification debates and makes it 
\wyclcar that thc othcr"rctaincd" rights wcrc those rcscrvcd by thc lirn- 
itcd powcrs schcrnc; his acknowlcdgrncnt of thc hypothetical possibility 
that thc schcrnc could fail in adcquatcly securing rights if govcrnrncntal 
powcrs had not bccn adcquatcly dcfincd (an acknowlcdgrncnt anticipat- 
ing our historical dcvcloprncnt) rcflccts that hc rcfcrrcd to thc positive 
law of thc Constitution (as crcatcd by thc sovcrcign pcoplc) rathcr than 
to prc-existing inhcrcnt rights. 

A closcly-rclatcd argument is Randy Ijarnctt's rcliancc on a July 
1789 draft of thc Bill of Rights which Rogcr Shcrrnan prcscntcd to thc 
Housc Sclcct Cornrnittec on which Madison and Shcrman scrvcd. 
Shcrrnan's draft includcs a provision rcfcrring to thc "natural rights" 
which arc "rctaincd by [the pcoplc] whcn thcy cntcr into society."90 
Uarnctt concludes that this provision "rcflccts thc scntimcnt that came 
tobc cxprcssed in thc Ninth [Am~ndrnent ] . "~~ Though hcoffcrs usvirtu- 
ally no hclp on this, Barnctt apparently prcsurncs this connection 
bccausc Shcrrnan's draft rcfcrs to rights that arc "rctaincd" by thc 
pcoplc, thc vcry language crnploycd by thc Ninth Arncndmcnt. Beforc 
wc takc this infcrcncc too seriously, of course, wc might c x ~ c c t  its propo- 
ncnts to csplain thc statcrncnts dcvclopcd abovc in which thc rights 
rcfcrrcd to by thc Ninth Arncndrncnt arc dcscribcd as thosc rctaincd by 
virtuc of thc lirnitcd grants of fcdcral 

ssld. 

sqId. 

90See Darnctl. supra n o w  2. a l  7 11.16. 35 1 (App. A). 

"Id a l  7 n.16. Sccolso Barncl1,srrpra nolc 75.at  629-30 & n.48.639 n.91; Roscn, 
srrpra nolc 2. a l  1073 n.5. 

q21ndccd, carcful a l lcn l ion oughl l o  be paid l o  the entircty o f  Sherman's draf l  b i l l  
o f  righls. 11 includes. for exnmplc, a provision anl icipal ing the N in th  and =nth Amcnd-  
n icnh Ihal ( I )  rcservcsall p n w c n  no1 dclcgalcd.and (2) forbids an irifcrcnce against pnw- 
c n  "rclaincd" from l imilal ions inserlcd hy way o f  caution. narnctt.  supra nole 2, at 352. 
See infin note 94. (Shcnnan'sdrnfl isalso found i n  Rogcr Shcnnan's P r o p s c d  Committee 
Repnrl (July 21-28. 1789).reprint~din Crcaling Ihc B i l l  o f  Righls.srrpra note 28. at 266). 

Slicrnian's use o f  l l ie  l c rm "rclaincd" i n  his prololypc o f  !he N i n l l i  and Tenth 
Aniendmenlsculs against Iheview thnl Ihe conccpl o f  rclaincd righls necessarily consists 
o f  hose idcnl i f icd in  social contract lheoryas natural rights rctaincd as people enlcr  i n to  
civil socicly. hloreovcr. despile Darnell's chin1 (as quotcd i n  thc lcxt acconipnnying 
nolc 87) thnl l l icconccpl ofretaincd nalural rightswas"lhcscnlinicnt lhat came to  beex- 
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Wc ought also to be confident that therc is a rcal conncction 
bctwecn Sherman's proposed amendment and the Ninth Amendment. 
But the historical contcxt calls this assumption into serious question. To 
bcgin with, Madison's proposed draft of the Ninth Amendment, refer- 
ring to the other rights retained by the people, had been presented to 
Congress during the previous month; so it is not likely that Madison's 
draft or the committee's work owed anything to Sherman's particular 
choice of languagc. Moreover, it is by no means clear that Sherman's 
cffort hcrc was intended asan important contribution to the substance of 
the proposals. Sherman was the main proponent of placing the Bill of 
Rights at the end of the document, rather than inserting theamendments 
into the body of the text as proposed by Madison. The editors of the docu- 
mentary record of the first Congress' consideration of the Bill of Rights 
suggest that Sherman's proposed amendments wcre largely directed to 
"showing how Madison's amendments could be revised and placed at the 
end of the ~ons t i t u t i on . "~~  

When this historical context is taken into account, it appcars that 
the provision in qucstion was based on Madison's draft of a proposal for 
languagc to bc insertcd into the prcamble of the Constitution that would 
affirm thc basic principles of popular sovereignty and government's 
purpose to act "for the benefit of the people" by securing their time- 
honored natural rights.94 Several state ratifying conventions had prof- 

prcssed in Ihe Ninlh [Amendment]," he nevertheless indicates in a subsequent treatment 
that he believes that state law righls might also serve as a source of rights secured by the 
Ninth Arnendment. Barnett, supra note 75, at 630 n.48 (citing Calvin R. Massey, The 
Anti-Federalist Ninth Amendment and Its Implicdons for State Comtimtional Low,  1990 
Wis. L Rcv. 1229). But i f  the phrase "rights retained by Ihe people"can (and in the Ninlh 
Amcndment does) apply beyond the nolion of natural rights, as Barnett thus acknowl- 
edges, why would we think that a provision exclusively focused on retained natural rights 
slatcs the sentiment that became the Ninth Amendment? 

93RogerSherrnan'sProposed Committee Report (July 21-28, 1789)(editorVs note), 
rcprintrd in  Creating The Dill Of Rights, supra note 28. at 268. 

g4Madison Resolulion (June 8,1789), reprintedin Creating Ihe Bil l  of Rights,supra 
note 28, at 11. Madison's proposal read as follows: 

That government is instituted, and ought to be exereised for the benefit of the 
people; which consists in the enjoyment of life and liberty, with the righl ofae- 
quiring and using property, and generally of pursuing and obtaining happiness 
and safety. 

Id. I t  is striking, and perhaps not insignificant, that Madison summarized the gist of what 
had bcen rcferred to as natural and inalienable rightswithout referring to these interests 
in those terms. Cf New York Proposed Amendments, 1788,reprintedin 2Schwartz,supra 
note 30, at 911 (New York proposed arnendment omittingallusion to natural rightswhile 
refcrring tosame specified rightsas theUessenlial rightswhich wery Government ought to 

fcrcd similar proposcd amcndmcnts, which wcrc based on similar statc- 
ments found originally in the Virginia Declaration of ~ i g h t s . ~ 5  

There is no cvidcncc, of course, that Madison or Sherman, Ict alone 
the ratifying conventions that initially proposcd such provisions, pcr- 
ceivcd thcm as rclatcd to the Fcdcralist objcctions to adding a bill of 
rights. Not surprisingly, both thc V~rginia and Ncw York convcntionspro- 
posed such a statcmcnt of first principles along with thc provisions that 
would becomc thc Ninth Am~ndrncn t .~~Thcrc  is no evidcncc that cithcr 
convention thought thcsc proposals wcrc rcdundant. Madison's propos- 
als, as we have notcd, tracked thc dccisions of the statc conventions, 
including both thc provision sctting forth thc languagc of first principlcs 
as wcll as thc "hold harmless" provision wc call thc Ninth amend men^.^^ 
Madison's proposcd Ninth Amcndmcnt, morcover, included the 
rctaincd rights languagc, which suggcsts that hc did not sce it as embody- 
ing the substance of the "first principlcs" provision. In fact, as I havc clsc- 

respect and preserve"). I n  following New York's lead. Madison may havc becn avoiding 
the disagreement that had somelimes exisled as to whelhcr property should bc conceived 
asamong the inalienable natural rightsand, in addition, may ha"e thoughl i t wiser to refer 
lo  the particular ends to which most agreed government was instituted without intimating 
any general constitutional incorporation of Ihe doctrine of nalural rights. See Hcrbert J. 
Storing, The Constitution and the B i l l  of Righfs, in  How Docs the Constitution Secure 
Rights 15, 33 n.50 (Robert A. Goldwin & William A. Schambra eds., 1985) (obsemng 
that Madison's proposal shifted from the Virginia Declaration of Righls "in the direction 
of supporting government"; whereas the Virginia Declaration secured natural rights and 
referred to the "inherent righls of whieh man cannot be divccted." Madison's proposal 
begins with socictyasa slartingpoint and converts Ihc inherent rights to the idea that gov- 
ernmcnl should be for Ihe "benefit of Ihe people"). 

9SScc McAffee.n~prn note 2,at 1303 n.333(ciling relaled provisionsand proposals). 

96See State Ratifying Conventions, reprinted in 2 Schwartz, supra note 30, at 840 
(Virginia's first amendment within its "declaration or bi l l  o f  rightsV'setting forth "certain 
natural rights"); Id. at 842(Virginia's first arnendment to the Constitution stating thegen- 
era1 prineiple of reserved righls and powers); Id. at 844 (Virginia's seventeenth proposcd 
amendment slating that the clauses limiting Congress' p w e n  should not hc conslructl 
to enlarge its powers, but should be inlcrprctcd as "making exceptions to thc spccificd 
powcrs" or as "inserled mcrcly for the greater caution"); Id. a191 1 (New York's provision 
as to "essential rights"); Id. at 911-12 (New York's proposal anticipating the Ninlh and 
-nth Amendments). 

q7Madison Resolution (June 8,1789), reprinted in Creating the Bil l  o f  RighIs,supra 
note 28. at 11. 13. 14. Allhough Madison's drafl of the Ninth Amendment contributed 
new languagc, no1 included in the state proposals, that prohibited an inference against 
unenumerated rights "retained by the people." the new language was closely associated 
with the language prohibiting an inference enlargingdelcgated powers; and both the pro- 
hibited inferences werecontrasted with language indicating that the Constitution's righls 
provisions were, instead, to be construed "eithcr as actual limitations of such powers. or 
as inserted merely for the greater caution." Id. a1 13. 



whcrc obscrvcd, Sherman's own proposcd amendmcnts includcd both 
provisions as w c ~ l . ~ ~  

It is truc, of course, that the natural rights language proposcd by 
Madison and Sherman was nevcr adopted as part of the Bill of Rights. 
'I'llc committec that Madison and Sherman scrved on did not recom- 
mend such a provision for thcconsidcration of thc whole ~ o u s c . ~ 9  While 
it might be thought that this languagc was omitted because it was con- 
ccivcd o l  as rcdundant with thc proposed Ninth Amendmcnt, the 
cvidcncc rcviewcd above points away from this reading ol the Ninth 
Amcndmcnt. Morcovcr, therc arc morc satisfying cxplanations for thc 
omission of thc language of first principles that bears on our overall 
discussion. 

98McAffee,srtpra note 2. at 1303 n.333. With words added to fil l  gaps in Sherman's 
handwritten draft, Sherman's proposal of what would become the Ninth and Tcnth 
A~nc~~tlnients  reads as follows: 

And the powers not delegated to the government of the unitcd States by thc 
Constitution, nor prohibited by i t  to the particular Statcs, arc retained by the 
States respectively. nor Shall any [limitations on] the exercise of power by thc 
government of the united States [in] thc particular instances here in enumer- 
atcd by way of caution be construed to imply the contrary. 

Roger Sllerman's Proposed Committee Report (July 21-28, 1789), reprinted in Creating 
tlic Dill of Rights, supra note 28, at 267. The two sentenccs ofsherman's draft proposal 
clcnrly track thc New York pattern of confronting thc closely related concerns of the 
Ninlh andTenth Amcndmentsin asingle provision.Thesecond sentence, which embodics 
thc substance of  the Ninth Amendment, prohibits the feared inversion of the principle 
tllat all p w c r s  not delegated are retained as an inference from the enumeration of limita- 
tionson national powers(a way of describing rights provisions).This relafionship between 
the Ninth and %nth Amendmcnts is dramatically underscored when Sherman's Ninth 
Anlcndment prototype states that the limitations on powers (set forth in individual rights 
provisions) shall not "imply the contrary" of the principle of retaincd powen already set 
forth in the language stating thc substance of the Tenth Amendmcnt. 

Sherman's choice of language conveys his understanding that the amendment was 
not to prevent an inference in favor of national power to invade implied natural rights 
lilnitations on delegated power; it was to prevent an overthrow of the scheme of limited 
power; that preserved the rights and powcrsof the people and the states.This issignificant 
1101 only bccausc the languagc strongly suggests that his natural rights provision is not 
directly related to the Ninth Amendment, but also bccause its timing suggests that an 
ilnportant member of the committee apparently saw no difference of substance between 
Madison's propsed Ninth Amcndmcnt. with its reference to retained rights, and the Ian- 
guagc of I I I C  state propos;~ls that had framed the idea in termsofavoidinga construction of 
cnlargcd powers. Compare McAlfee. supra note 2, at 1282-93 (presenting the case for 
continuity between the Virginia proposal and Madison's Ninth Amendment) with Rosen, 
srrpra note 2, at 1075 & n.11 (suggesting McAffee misconceives "retained by the people" 
in claiming that "Madison's reference to'rights retained by the people'added nothing toa 
precursor of Ihe Ninth Amendmenl proposed by Virginia."). 

"See I louse of Representatives Jo~lrnal (Aug.. 1789), reprinted in 2 Schwartz. supra 
note 30, at 1122-23 (amendments repr ted  by Select Committee to enlirc House); 
Sloring, supra notc 94. at 33. 

Such gcncrally wordcd statcrncnts of undcrlying politial principle 
had bccn common in thc statc dcclarations of rights, but thcy a rc  widcly 
acknowlcdgcd to havc bccn just that-statcrncnts of principlc that wcrc 
not originally conccivcd as crcating rights cnforcc ablc in ordinary 
law.loO Thcy sharcd this quality with a numbcr of  similar provisions that 
wcrc draftcd in  thc languagc of obligation and statcmcnt of principle 
rathcr than as legal command.101 

A numbcr of modcm cornmcntators havc notcd that onc of  
Madison's grcat contributions to thc fcdcral Bill of Rights was to draft its 
provisions in thc hard languagc of lcgal cornmand,lo2 rcflcctinp - 
Madison's growing awarcncss of thc Bill of Rights as providing a sourcc 
lor judicial decisions giving lcgal cffcct to the statcd limits on govcm- 
mcnt p o ~ c r . ~ ~ ~  I t  is thus in all likelihood no coincidcncc that Madison 

"'See, e.,q.. Donnld S. L ~ t z .  Popular Conscnt and Popular Control: Whig Political 
Theory in the Lirly Statc Constitutions 61 (1980) (carly statc declarations o f  rights 
"invariably containcd general admonitionsuith no specific lcgal content" and their provi- 
sions thus "lacked psitivc, binding force"); id. at 62 (such clcclarations "did not so  niuch 
proliibil use of legislative power as impede legislative will"). 

"'Id. at 65-66 (use of language of obligalion rathcr than command-"ougllt", 
"should." etc.- reflects "the prescriptive nature of  the [statc bills of rights] as opposed 
to the lcgally binding nature of the [frames of govcrnmcnt])." See also Donald S. h t z ,  
The U.S. Bill of Rights in Historical Perspective. in Contexts of the Bill of Rights 9 (S. 
Schcchter & R. Bernstein eds., 1990)(use ofadmonitory languagc shows that thesc provi- 
sions were not "capablc of being legally enforced"; such provisions are "statements of  
shared values and fundamental principles rathcr than a simple listing of prohibitions on 
governniental action"); Robcrt C. Palmer, Liberties as Constit~ttionnl Provisions 1776-91 
, r t t  Constitution and Rights in the Eirly American Republic 55 (1987) (the statc bills o f  
rights'G;erc not 'constitutional guarantccs"'but "governmental principles"); id. at 65 (use 
of words such as "ought" were purposeful and reflcctcd "that thc rights wcrc principles; 
'ought' denotes obligation, not a command"); Pa. Const., Declaration of Rights, art. V 
("[G]ovcrnnient is,orotrgltttobe. instituted for thccommon bcncfit, protection and secu- 
rity of the people." (emphasis supplied)); \'a. Const. Bill o f  Rights 5 12 (the press " a n  
never be restrained but by despotic governments"). As Palmer observes, such statements 
articulated "governmental principles by which the Virginia government, assumed to bc 
freedom-cnhancing and united with the people, should have, ought to havc, held itsclf 
bound." Palmer. srrpra note 101, at 68. 

102E.g., h t z .  slrprn notc 101. at 14; Palmer, srrpra notc 101. at 116; h r n a r d  
Schwartz, Aladison Introd~rces. His Arnendrtrents. h t q 4 t n e .  1789. irt 2 Schwartz, sicpro 
note 30, at 1008-09. 

lo3sce Bernard Schwartz, Madison lntrod~tces HIS Artiendmenrs, hlny-Jrtne, 1789, in 
2 Schwartz.supra note 30. at 1009 (referring to Madison's recognition that courts might 
enforce the provisionsof a bill of rights). Schwartz and o then  have attributed Madison's 
attention to this aspect of a bill of rights to the correspndencc he cngagcd in with 
Jcffenon duringand after thedebate overratification of the Constitution. See Lettcr from 
Thomas Jeffenon to Jamcs Madison (March 15, 1789). reprinted in Creating the Bill of 
Rights, supra nole 28, at 218 (stresing to hfadison the significa~~cc of "the legal check 
which i t  [a bill of rights] puts into thc hands of the judiciary"): 1 Schwartz,sttpra nolc 30, 
at 593 (atlributing hfadison's emphasis on the judicial clicck created by a bill o f  rigllls 
to his correspndencc with Jcffcnon). 
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includcd this language of principle in a proposed pref i  to thc Constitu- 
tion, givcn his probable awareness that preambles are not considcred 
part of the binding law of the ~ o n s t i t u t i o n . ~ ~ ~  These were the back- 
ground principles of America's constitutionalism, not enforceable con- 
stitutional commands.105 

Somc objccted that these statementsof principle would simply clut- 
tcr thc prcamble, which was a model of brevity and clarity.lo6 And it was 
cvcn suggcstcd that they would better fit within the proposed Bill of 
1<ights.lo7 Ultimately, however, while the first of these judgments was 
acccptcd, thc second was not adopted. Certainly no one was rejecting the 
importance of these statements as first principles. No doubt many simply 
bclicvcd that these were the first principles that went without being spe- 
cirically articulated in thc writtcn Constitution; they were in that sense 
s ~ ~ x r f l u o u s . ~ ~ ~  But thc related point is that a majority of the adopters of 
thc IJill of Rights did not see such provisionsas essential to securing the 
pcoplc's fundamental rights; the pcople's rights would be secured by the 
spcciric limitations of the Bill of Rights and the Constitution itself and 

'04Thc idea that preambles were not binding was understood at this time, as is 
~.cflccted ill  the Congressional debates over the proposed amendments. Debates in the 
1 lousc of Representatives (Aug. 14, 1789) (Representative Page), reprinted in Creating 
~ l l c  IMl of Rights,supra note 28, at 138 (the Preamble is "no part of the constitution"). 
I:or the standard judicial formulation of this understanding, see Jacobson v. Massachu- 
sctts. 197 U.S. 11. 22 (1905). 

'Oqt is almost certainly n o  coincidence that the amendments which Madison pro- 
posed to inscrt in the text of the Constitution were stated in the hard legal language of 
cotiinialid. By contrast, Madison's proposed prefix that referred to the general headings 
associated with natural rights slates "[tlhat government is instituted, and ought to be exer- 
ciscd for tlie benefit of the people." Madison Resolution (June 8, 1789), reprinted in 
Crcating tlie Bill of Rights,supra note 28, at 11. For related comment, see Storing,sicpra 
note 94, at 32-33 (Madison's first proposal oneof few "ought" provisionswhich he sought 
to carry ovcr from state declarations). 

'06Sre Debates in the House Representatives (Aug. 14, 1789) (Representative 
ll~ckcr),reprintedin Creating the Bill of Rights,supra note 28, at 129; id. (Rep. Sherman) 
(Madison's proposed language "would injure the beauty of the preamble"); id. at 132 
(Rcp. Page, Aug. 19, 1789). 

1071d. at 137 (Rep. 'hcker ,  Aug. 14. 1789). 
'081ndced, Madison responded with liltle fervor to the suggestion that his proposed 

amendment of the preamble not be adopted. Emphasizing mainly that several states had 
proposed similar language, Madison acknowledged that the principle stated was "self evi- 
tlclit, atid can derive no force from this expresion"; he concluded nonetheless that "for 
tllc rcason bcforesuggested it may be prudent to insert it."Id. at 132(Rep. Madison, Aug. 
19, 1789). A clue as to why the suggestion to inseri the language alongside the other 
amendments was never acted o n  might be  provided by Madison's suggestion that those 
1101 wanting the proposed language in the preamble "will be puzzled to  find a better place." 
Id. at 138 (Rep. Madison, Aug. 14,1789). See also Storing,supra note 94, at 33 (observing 
that " l i l t  is hard to imagine that Madison was sony  to see these proposals rejected"). 

the rcscrvntion of all thc rightsand powers not dclcgatcd to the national 
government. Ncithcr Sherman's draft, nor the Virginia Declaration of 
Rights from which it is drawn, providcs thc kcy to understanding thc 
Ninth Arncndmcnt. 



16. The Natural Rights Basis of the Ninth 
Amendment: A Reply to Professor Mcaffee 

David N. Maycr- 

It is a tributc to thc significance of Professor McAffcc's subjcct, and 
to thc subtlctyand sophistication of his argurncnt, that I f~nd  i t  difficult to 
respond fully to his dcfcnsc of the so-callcd "I'ositivist" rcading of thc 
Ninth Arncndnlcntl within thc allottcd tirnc and spacc. Ncvcrthclcss, as 
an adhcrcnt to what hc calls thc "Natural Law" rcading of thc arncnd- 
rncnt, I fccl compcllcd to rcspond as bcst I can; and thcrcforc, likc 
Professor McAffcc, will try to focus on what I rcgard as thc most crucial 
issucs. 

Thcre are thrcc basic rcasons why I am troublcd by his "Positivist" 
rcading of thc Ninth Amcndrncnt and find i t  unpcrsuasivc. First, this 
intcrprctation sccrns to ignorc thc flaws in thc cnurncratcd powcrs 
schcrnc of thc Constitution-flaws that wcrc irnrncdiatcly rccognizcd by 
skcptics of thc Constitution during thc dcbatc ovcr ratification. Accord- 
ingly, thc intcrprctation assurncs that rctaincd rights wcrc thc cxact 
oppositc of fcdcral powcrs, which was not thc casc. Sccond, Professor 
McAffcc's intcrprctation rclics hcavily on sccrningly "positivist" argu- 
rncnts that wcrc madc in thc ratification dcbntcs. Thcsc argumcnts arc 
rnislcading and do not ncgatc the considcrablc body of cvidcncc that 
Arncricansof thc Foundcrs'gcncration still bcl~cvcd in highcr law princi- 
plcs, among thcm thc thcory of natural rights. Third, Profcssor 
McAffec's interpretation bcgs the critical qucstion-the status of judi- 
cial review in thc latc 1780s-a qucstion that is distinct from that of the 
rncaning of thc Ninth Arncndrncnt. 

'Rcprinlcd. by pcrrnission, from 16 S. 111. U. LJ. 313 (1992). 
'Thomas I). hkAffcc. The Dill oJ Riglrrllrr. Sorinl Cortrrarl T/reor): and Ilre Righ/lllr 

'Rcrairtrd'1,yrhr Pcoplr, I6 S .  I l l .  IJ. LJ. 267 (1992)which s~lpplcmcnls his carlicrarliclc. 
Tltr Origirtnl Airartirrg oJrlre Nirrrh Arrrrrrdr~rrrrr, 90 Colurn. L Rcv. 121 5 (1990). 
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Thc Positivist reading of the Ninth Amendment seems to rely on the 
assumption that the Constitution was indecd, as its advocates argued, a 
systcm of enumerated federal powers. The error in that assumption is 
that, as thc debatcs over ratification make clear, the Framers in fact 
failcd lo crcatc such a system. Residual rights wcrc not sccurcd by thc 
limitcd powcrs schcmc of the Constitution because that schemc was so 
impcrfcct. 

Onc problcm which the Antifcderalists wcre quick to point out in 
rcsponsc to thc "dangcr" argument advanccd by Fcdcralists such as 
Jamcs Wilson and Alexander ~ a m i l t o n ~  was that the text of thc Consti- 
tution already enumerated certain rights. The protection of some rights 
in thc Constitution "opcned rhc Fcdcralists to devastating rebuttal," as , 

Lconard Lcvy has notcd. Thcir argument that a partial cnumcration of 
righ ts would bc dangerous, bccause it would imply the power to abridgc 
olhcr rights, "boomcrangcd." Article VI of the Constitution prohibited 
rcligious tcsts as qualifications for officc; did this prohibition imply that 
Congrcss might othcrwise abridge religious freedom? The right to trial 
by jury in criminal cascs was expressly guaranteed in Article 111, but did 
thc cnumcration of this particular guarantec imply that Congrcss could 
abridgc othcr rights traditionally cnjoyed by accused persons? Thcse and 
othcr rhetorical questions raiscd by thc advocates of a bill of rights were 
not rcadily answered; indecd, they underscored the point made by 
"Ccntincl," an Antifedcralist writer who answcred James Wilson in a 
Philadelphia ncwspaper, that the explanation for the omission of a bill of 
rights was "an insult on the understanding of the people."3 

Anothcr problcm with the supposed limitcd powcrs scheme of the 
Constitution was also readily apparent to its Antifederalist critics and 
othcr skcptics likc Thomas Jefferson, who joined the Antifederalists in 

2Fcdcralists such as James Wilson and Alexander Hamilton had argued that adding 
a bill of rights lo the Constilution would be "dangerous" because the enumeration of par- 
ticular rightscould imply that some powen, in addition to the enumerated powers, were 
granted. Jamcs Wilson, Address to a Meeting of the Citizens of Philadelphia (Oct. 6. 
1787), reprinted in 1 Dcrnard Schwartz, The Bill of Rights: A Documentary History 528, 
529 (1971); The Federalist No. 84, at 579 (Alexander Hamilton) (Jacob E. Cooke cd., 
1961). Other kdcrnlists noted a second related, bul distinct, "danger." See text at note 
16, infia. 

'Lconnrd W. Levy, LlillofRighfr, in Essays on the Making of the Constilution 271, 
274-76 (Lconnrd W. Levycd., 2d cd. 1987); Letters of Centinel, Letter I1 (Oct.-Nov. 
1787). rrprinred in 2 The Complete Anti-Federalist 130. 144 (Herbert J. Storing cd.. 
1981). 
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calling for thc addition of a bill of rights4 This problcm was that many of 
the powcr-granting clauscs of thc Constiturion wcrc rhcmsclvcs so 
ambiguous. Thc "ncccssary and propcr" and "gcncral wclfarc" clauscs 
particularly provokcd c ~ n c c r n . ~  Opponents of thc Constitution saw . . 

those clauses as thcpotcntial sourccsof undcfincd and unlimited powcrs 
which would accruc to thc national govcrnmcnt in thc abscncc of a bill of 
 right^.^ 

Recognizing these problems with thc tcxt of thc Constitution, 
Jcffcrson was not at all pcrsuadcd by Fcdcralist argumcnts that thc addi- 
tion of a bill of righls would bc both unncccssary and dangerous. As hc 
notcd in a lctrcr to Madison, Jamcs Wilson's argument was "opposcd by 
strong infcrcnces from thc body of the instrument," as wcll as from the 
abscncc in thc Consrirurion of a clausc, similar to onc found in thc 
Articlcs of Confcdcrarion, that had dcclarcd an cnumcratcd fcdcral 
powcrs schcmc in cxprcss t c r m ~ . ~  Jcffcrson agrccd that a constitution 
could "bc so formcd as ro nccd no dcclaration of rights," and hc notcd 
that hc had cndcavorcd to dralr his 1783 proposcd constitution for 
Virginia "to rcach all thc grcat objccts of public libcrty, and did not mcan 
to add a dcclaration of rights." But, hc emphasized, in a constitution likc 
thc ncw fcdcral Constitution, "which lcavcs somc prccious articles unno- 
ticed, and raiscs some implications against othcrs," a declaration of rights 
"bccomcs ncccssary, by way of supp~cmcnt."~ As hc argucd to Madison in 

4Jeffenon claimed that he was "neither federalist nor antifederalist" because he sup- 
ported the gcncral idea of a stronger national govcrnmcnt but had serious reservations 
about particular features of a new Constitution, pnrliculnrly the lack of a bill o f  rights. 
See Lctter from Thomas Jefferson to Francis llopkinson (Mar. 13, 1979). in 14 The Pa- 
p e n  of Thomas Jefferson 649.651 (Julinn I? Boyd ctl.. 1958). 

5See, e.g., k ~ y s  of Drutus , Essnys I and V (Oct. 18, 1787 and Dee. 13, 1787), 
reprinted in 2 The Complete Anti-Rderalist, supra note 3. at 367, 388-91. 

61d. at 367 (Oct. 18, 1787) ("Drutus." arguing that the powen given Congrcss by 
the ncccssaryand properclausewere"vcrygcncraIand comprchensive"and mightUjustify 
the pming  almost any law") and 391 (Dec. 13. 1787) (that the Necessary and h o p e r  
Clause, coupled with the General Welfare Clause, would allow Congress to "totally 
destroy all the powen of the individual states"). 

'Letter fromThomas Jcffenon to JnmesMadison (Dcc. 20, 1787),in lOThe Papen 
of JamcsMadison 335.336 (Robert A. Rutlnnd et al. eds.. 1977). Article I1 of the Arlicles 
of Confederation provided. "Each state retains . . . every Power. Jurisdiction and right, 
which is not by this eonfederation expressly delegated to the United States, in Congress 
asxmbled." Documenls of American llistory 111 (Henry S. Commager ed.. 9th cd. 
1973). 

h t t e r  fromThomns Jcffcnon toJames Madison (Mar. 15.1789),in 12The Papen 
of Jnmes hladison 13. 14 (Charles F. Ilobson & Robert A. Rutland eds.. 1979). Unlike 
Wilson and Hamilton, Jeffenon saw noeswntialdiffcrencc between the Federal Constitu- 
tion and the various state constitutions; the Federal Constitution "forms us into one state 



370 TIIE RIGIITS RETAINED DY TllE PEOPI.F: 

an oft-quoted passage from his lcttcr of Dcccmbcr 20, 1787, "a bill of 
rights is what t h c  peoplc are cntitlcd t o  against cvcry govcmment  on  

car th,  gcncral  or particular, and what no just government should refuse, 

or rest on in feren~e ."~  
'I'licsc problcrns with the  enumcrated powcrs schcmc of thc  Consti- 

tution wcrc readily apparent  t o  Madison by t h c  t ime h c  gave his spccch 

o n  t h c  floor of thc Housc of Rcpresentativcs, introducing proposed 

amcndrncnts, in Junc 1789. The basic problem, as Madison recognized, 

was t h c  rclation of means and cnds; in o thcr  words, t h c  problcm of 
tmplicd powcrs: 

It is truc, thc powers of thc Gcncral Government arc circumscribcd, 
tlicy arc dircctcd to particular objccts; but evcn if Govcrnmcnt kecps 
within thosc limits, i t  has ccrtain discretionary powers with rcspect to 
thc mcans, which may admit o l  ahtm 10 a cermiri aleti/, iri /lie sarm 
niariner as /lieponrers o//lie .Vale Goveninieri/s lirider /lieircorrrtitritioris 
rncy 10 or1 ir~dejirti/e e r ~ e r i / . ~ ~  

I lcncc t h c  Fcdcralist argumcnt that a fcderal Rill of Kights was unncccs- 

saty-an argumcnt  prcmiscd on t h c  supposcd distinction bctwecn 

CcdcraI cnumcratcd powcrs and s tate  general powers-was, in Madison's 

words, "not conclusive t o  thc  extcnt which has been supposed."ll 

Ilccausc t h c  Constitution in Articlc I, Section 8, enumerated only t h c  

cnds t o  which Congress may cxcrcise its powcrs, Congrcss-espccially 

givcn its gcncral powcr undcr  thc  ncccssary and propcr clause-might 

choosc to  cxcrcisc those powers by means which would destroy individual 

rights. For cxarnplc, Madison noted, Congress might authorize t h e  

issuancc of gcncral warrants as a "nccessary" means to collcct federal 

rcvcnucs. "If thcrc was reason for restraining thc  State Govcrnmcnts  

as to ccrtain objccts, and gives us a lcgislalive and excculive body for thcsc objccts" and 
"sl~ould thcrcforc guard us against their abuses of powcr within the fcild [sic] submitted 
to tl~cm." ~ d .  

91rttcr from Thomas Jcffcnon to James Madison (Dcc. 20, 1787). slrpra note 7, 
a1 337 (emphasis addcd). Antifcdcralist wrilenwho decricd the abscncc of a hill of rights 
madc similnrstatemenls. Scr, e.g.,The Addrcss and Rcasonsof Disscnt of theConvcntion 
of I'cnnsylvania To Thcir Constituents (Dcc. 17. 1787). reprinted in 3 The Complclc 
Anlj-l~cclcralis1,srrprn nolc 3, at 145, 157 (complaining of the omission of a hll of rights 
"nsccrlaining and fundamentally eslnblishing lhose unalicnablc and pcnonal rights of 
nicti, without Ihc ful l ,  frce, and secure enjoyment of which there can be no liberty. and 
ovcr which i t  is not ncccssary for a good government lo have the controul"). 

10Janics Madison.Speech in thc Ilousc of Rcprcscntalives (Junc 8, 1789),rcprintcd 
it1 2 Schwnrtz. supra note 2, a1 1030 (emphasis addcd). 

from this powcr, thcrc  is like rcason for rcstraining thc  Fcdcral  Govcrn-  

mcnt."l2 

As t o  t h e  Fcdcralist argumcnt  that  l h c  addition of a Bill of Rights 

would b e  "dangerous," Madison proposcd a solution- his draft provision 

of what would cvcntually bccomc thc  Ninth Amcndmcnt  as well as part 

of thc  ~ c n t h : "  

Thc cxccptions hcrcor clscwhcrc in  thc constitution, madc i n  favor of 
particular rights, shall not bc construed to diminish thc just impor- 
tancc olothcrrights rctaincd by thc pcoplc, o r  as tocnlargc thcpoacrs 
dclcgatcd by thc constitution; but cithcr as actual limitations o l  such 
po\\crs. or as inscrtcd mcrcly lor grcatcr caution.I4 

T h c  plain language of Madison's proposal ind iwtcs  that it was mcant  t o  

deal with two distinctdangcrs-two rclatcd. though distinct, implic-itions 

that might arisc from thc  cnumcrat ion of rights in t h c  Constitution: first, 

that ~t might rcsult in t h c  loss of rights not includcd in t h c  cnumcrat ion:  

and sccond. that it might rcsult in t h c  addition of powcrs. I'rofcssor 

McAffcc's intcrprctation assumcs that  thcsc  a r c  t h c  s a m e  bccausc,  a s  h c  

has argucd. r ~ g h [ s  and powcrs wcrc "two sidcs of thc  s a m c  coin."l5 

Madison's recognition by Junc 1789 of t h c  mcans/cnds problcm, 

ho\vevcr, shows that h c  had followcd s o m e  Fcdcralists in recognizing 
both dangcrs.16 His at tempt todca l  with t h e  two dangers in o n e  provisio& 

131d. at 1027. hfadison' 
nicnt rcad. "Thc pwcrs not 
Slates, are rcscrvcd to thc S 
"or to tlic pcoplc," to thc cnc I as i t  was finally adople 
madc that anicndmcnt not o 
of tllc pcoplc. As anotlicr sch 
Anlcncln~cnt niust have hccn nine, to thc N i n t h  Amcn 
lo carry 0111 thc inlcnl of bo 
cnu~iicrntcd in  the Constilut 
thc pcoplc psscssed such 
nor llic stalcs posscsscd." 
thc Pcoplc?". it1 Thc Rights Rclai 
Ninth Anicndnicnl 127. 141 (Randy 

I4Jnmcs Madison. Spccch in thc Ilousc of Rcprcscntativcs (Junc 8, 1789).rcpri,itrd 
in 2 Schwartz, supra note 2. at 1027. 

'ShfcAffcc. srrprn nolc 1. a1 1226. 1283 n.255. If McAffcc is right. Ninth 
Anicndnicnl "rights . . . rctnincd hy thc pcoplc" arc thc slnic as ?tnlh Amendment 
"powen.. . rcscrvcd . . . to thc people." Ilcncc Ihc Ninth Amcndmcnt, as hc inlcrprcts 
i t ,  is functionally thc samc as Ihe Tcnth Amcndmcnt, wilh thc addition of thc last four 
words. "or to thc peoplc." Id. 

16Jnmcs Ircdcll. for exnmplc, during Ihc Norlli Cnrolina ratifying convention 
dcbntcs, mcntioncd twodistinct rcasonswhy a fcdcral bill of rights would bc "dnngcrous." 
Jnlncs Ircdcll, in 4 Dcbatcs in  Ihe Several Slatc Convcntio~is on ~ h c  Adoption of thc 



was rcworkcd by Congrcss into two separate amendments- the Ninth, to 
dcal with thc first danger of lost rights; thelknth, todeal with the second 
dangcr of implied powers. 

As Randy Barnett has shown, Madison's own use of the Ninth and 
Tenth Amendments during the debate over the national bank bill in 1791 
suggcsts that Madison considered thc two amendments to be complc- 
mcntary.17 Madison denied that Congress had the power to create the 
bank undcr thc necessary and proper clause, arguing, among other 
things, that it was too remotely connected to a legitimate Article I, 
scction 8 cnd, the borrowing of money. To permit Congress to utilizc this 
particular mcans to that end-a mcans which also involved thc creation 
of a monopoly and hcnce violatcd "the equal rights of cvery 
citizenn-would bc a "latitude of intcrpretation" that would be "con- 
dcmncd by the rulc furnishcd by thc Constitution itself."18 As authority 
for that "rule," Madison relied on both the Ninth and Tenth Amend- 
mcnts: "thc forrncr, as guarding against a latitude of interprctation; the 
lattcr, as excluding cvery source of power not within the Constitution 
itsclf."19 

Thc significancc of this, as Profcssor Barnett has argucd, is that 
Madison's usc of the Ninth Amendment was "entirely outside the only 

Fctleral Constitution 148-49 (photo. reprint 1974) (Jonathan Elliot ed.. 2d ed.. Washing- 
ton, D.C.. 1836)[hercinafter Elliot's Debates]. The first reason, emphasized by Professor 
McAffcc, was that i t  would lead to the loss of the system of enumerated powcrs and 
rcserved rights. McAffce, The Original Meaning ofthe Ninth Amendment, supra note 1, 
at 1254 (citing 4 Elliot's Debates, supra at 149). Professor McAffee, however. ignores 
Ircdell's clear-and astonishingly prophetic-warning why a bill of rights "might operate 
as a snare rather than a protection." In dixussing the likely consequences of a partial 
enumeration, lredell made explicit a second danger, the loss of unenumerated rights. 
"Suppose, thercfore,nn enumeration ofn great many, but an omission of some, and that. 
long after all tracesofour present disputeswereat anend, anyof theomitted rightsshould 
be invadcd, and the invasion be complained of; what would be the plausible answer of 
the government to such a complaint? Would they not naturally say, 'We live at a great 
tlistnnce from the time when this Constitution was established. We can judge of i t  much 
better by the ideas of i t  entertained at the time, than by any ideas of our own. The bill 
o f  rights, passed at that time, showed that the people did not think every power retained 
which was not given, else this bill of rights was not only useless, but absurd. But we are 
not at liberty to chargean absurdity upon our ancestors, who have given such strong proofs 
of their good sense, aswell as lheirallachment to liberty. Solong as the rights enumerated 
in thc bill of righls remain unviolated, you have no reason to complain. This is not one 
of  thcm."' Iredell, in 4 Elliol's Debates, supra at 149. 

"Randy E. Barnett, Unenumerated Constitutional Rights and fhe Rule o f b w ,  14  
Ilarv. J. L & Pub. Pol'y 615,637 (1991). 

I8ld. at 636-37 (ciling2The Debalesand Proceedings in the Congressofthe United 
Statcs 1899-1900 (Gales ed. 1834) (statement of Rep. Madison)). 

I9Id. at 637 (citing 2 The Debates and Proceedings in the Congress of the United 
States 1901 (Gales ed. 1834) (slalcment of Rep. Madison)). 

contcxt in which, according to Mchffcc, thc Ninth Amcndmcnt was 
meant to be relevant." Madison uscd thc amcndmcnt, not in rcsponsc to 
an argurncnt for cxpandcd fcdcral powcrs bascd on incomplctc cnumcr- 
ation of rights, but "prcciscly and cxplicitly as authority for morc strictly 
construing cnumcratcd powcrs-in particular, thc Ncccssary and Propcr 

Moreover, i t  is significant also that Madison's argumcnt 
against thc bank bill rcstcd in part on the fact that thc claimcd power to 
grant a monopoly chartcr would violatc thc "cqual rights of cvcry 
citizcn,"a right not cnumcratcd in thc Constitution, at lcast not prior to 
thc addition of thc Fourtccnth A m ~ n d m c n t . ~ ~  

Morc fundamentally, it is far from clcar that Amcricans of thc 
Foundcrs' gcneration movcd so quickly or so complctcly from unwrittcn. 
"higher law" constitutionalism to positivism, as Profcssor McAffcc's 
argument implics. Indccd, thc evidcncc suggcsts that thc concept of a 
higher law was at lcast as firmly rootcd in carly Amcrican constitutional- 
ism as thc conccpt of positivism. 

Profcssor McAffcc's rcliancc on polemical rcmarks madc by Fcdcr- 
alistsand Antifcderalistsduring thccourseof thc dcbatcovcr ratification 
of a Constitution, without a bill of rights, is highly misleading. Thc parti- 
san statcmcnts of cithcr Federalists or Antifcdcralists, raised during thc 
dcbatc ovcr ratification of the Constitution, taken by thcmsclvcs arc not 
rcliablc cvidcncc of the intcnt of the Framcrs. 

In thc first place, for cvcry Antifederalist warning that thc failurc to 
protcct rights explicitly in the Constitution would rcsult in thcir loss, onc 
can find a Fcdcralisl commcnt to thc cffcct that cnumcration of funda- 
mental rights was unncccssary bccausc thcsc rights wcrc so wcll known 
and, in thc casc of natural rights, inalienable. For cxamplc, Richard 
MacLaine in thc North Carolina ratification dcbatcs argucd that "[ilf 
thcrc bc ccrtain rights which ncvcr can, nor ought to, bc givcn up, thcsc 

201d. at 639. Barnett adds lhat Madison'suseoflhe N i n l h h e n d m c n l  in Ihe debate 
over the bank bill is consistent with the "means-conslrainls" conslruclion of Ihe amend- 
ment that Barnett proposed in his earlier article. Randy E U?rnett.Reconcei~.ingthe Ninth 
Amendment. 71 Cornell L Rev. 1. 11-16 (1988). 

Z'Madison no doubt was aware that a prohibilion against monopolies was one of the 
amendments desired by some Americans but whieh failed lo be included in Ihe Bill of 
Rights. His friend, Jcffenon, ineluded the prohibition of monopolies among Ihe six 
amendments he proposed to Madison during their correspondence over a Federal Bill 
of Rights. See Letter from Jefferson to Madison (Dec. 20, 1787) in 12 The Papers of 
James Madison 335. 336 (Roberl A. Rutland et al. eds.. 1977). 



rightscannot bc said to be givcn away, mcrcly becausc we have omitted to 
say that wc havc not givcn them up."22 In the same vcin, Benjamin Rush 
commcndcd thc framers for omitting a bill of rights: "As wc cnjoy all our 
natural rights from a prc-occupancy, antcccdcnt to thc social statc," i t  
would bc "absurd to framc a formal declaration that our natural rights 
arc acquired from ou r sc~vcs . "~~  

Similar Fcdcralist commcnts can be found in rcfcrence not only to 
natural rights but also to certain wcll-established civil rights. For exam- 
plc, at thc Constitutional Convention, when aprohibition of ex post facto 
laws was proposed, Olivcr Ellsworth and James Wilson both argucd 
against thc proposal on thc grounds that it was unnecessary. Ellsworth 
rcmarkcd that "thcre was no lawyer . . . who would not say that cx post 
lacto laws wcrc void in thcmsclvcs." and Wilson argucd that thc inclusion 
of such a prohibition would "bring rcflcctions on thc Constitution-and 
proclaim that wc arc ignorant of thc first principles of Legislation, or are 
constituting a Government which will be ~ 0 . ~ ~ 4  

cond, although logic might have prompted the Fcdcralists to 
remind t Antifcdcralists that natural rights were "inalienablc" and 
thcrcforc cld inhcrcnt constitutional status, as Profcssor McAffce sug- 
g e s t ~ , ~ ~  cl arly such a rcsponsc would not appease the Antifcdcralists' 
strong s pticism about the various ways in which rights could bc cndan- 
gcrc . 

'The Federalists might have regarded bills of rights as mere "parch- 0 ment barriers," but thc Antifcdcralists-"men of little faith," to usc 

Cecilia Kcnyon's descriptive phrase-saw them as necessary safeguards. 
Amcricans of thc Rcvolutionary generation gcncrally were imbued with 
radical Whig idcology and its profound distrust of political and 
what was true of Arncricans generally was especially true of thc Antifcd- 
cralists. If thcir arguments in the ratification debates seem "highly posi- 
tivist," as Profcssor McAffee asserts,27 it may bc because the 

224 Elliol's Debatcs. supra note 16. al 161 (July 29, 1788). 
23J3cnjarnin Rush quored in IIadley Arkes, O n  rhe Dangers o f a  Bill of Righrs: A 

Iifsraren~enr ofrhe Federalis~/irgun~enr, in To Secure ~ h c  Blessings of Liberty: Fint  Princi- 
ples of !he Conslitution 120, 128 11.18 (Sarah Baumgariner Thurow ed., 1988). 

241d. at 123-24 (quoting from Madison's noles of Ihe Convention, as ediled, respec- 
tively, by Ilcrbcrt Storing and Max Farrand). 

2"ee McAffec, supra note 1 a1 286. 
2hFor a general discussion of radical Whig ideology and ils impacl on Revolulion- 

sly-era Americans, see my forthcoming article, David Mayer, The English Radical lMtig 
Origins of American Consrirurionalisrn, 70 Wash. U.  LQ. 131 (1992). 

27McAffce, supra note 1 at 290. 

Antifcdcralists, having bccn taught by Whig idcology that such was thc 
incvitablc tcndcncy ofthings, fcarcd that without cxprcss stipulations for 
rights, written constitutions would bc used as a prctcxt for invading indi- 
vidual rights. 

Perhaps thc clcarcst cxprcssion of this idea in Antifcdcrnlist writ- 
ings came from Richard Hcnry Lcc of Virginia, who in a lcttcr to Govcr- 
nor Edmund Randolph which was subscqucntly printed in thc M@nia 
Gazette, argucd that "univcr.sal cxpcricncc" had shown "that the most 
cx-prcst [sic] dcclarations and reservations arc necessary to protect thc 
just rights and libcrty of mankind from thc silent powcrful and cvcr active 
conspiracyof thosc who govcrn." "That such precautions arc ncccssary to 
restrain and rcgulatc thc cxcrcisc of thc grcat powers givcn to rulcrs," 
cvcn undcr republican forms of govcrnmcnt, hc nddcd, was "the scnsc of 
the good people of America, by thc various bills or dclnrations of rights 
whereon thc govcrnmcnt of thc grcatcr number ofstatcsarc f ~ u n d c d . " ~ ~  
Thus, to Lcc, thc inclusion of dcclarations of rights in thc statc constitu- 
tions proved that Arncricans rcalizcd thc ncccssity of guarding against 
thc incvitablc "conspiracy" of those who hold public 

Thc libertarian thrust of Antifcdcralist argumcntson behalf ofa bill - 
of rights is unmistaknblc. In rcfcrring to thc dangers of governmcntnl 
powcr. Antifcdcralists continually spokc of thc nccd to "distrust" thc 
g o v ~ r n m c n t , ~ ~  to bc "jcalous" of onc's Likc Jcffcrson, they 

2 R I r l l ~ r F r ~ m  IIon. Richard IIcnry Lee toGov. FArnund Kandolph (Ocl. 16,1787), 
rcl)rin~ed in S The Complele hnli-Federalist. supra nolc 3 at 116. 

B"Drulus", whose e.siys were published in Ihc Ncw ) b k  Jortmol, siniilnrly argucd 
lhal "il is a lrulh eonfirmcd by the unerring experience ofagcs, Illat every man,  arid every 
bodyof men, invested wilh pourcr.are everdisposed lo increase il.and loacquire asupcri- 
orily over every llling lhal stands in Ihcir way." I i w y  of Ikulus (Ocl. 18. 1787).rr l~rir11crl  
in 2 1 1 1 ~  Complele Anli-l~edcmlisl,srtpra nolc 3.al 367-68.Tlie suggcslion Ihal ~ l l c  Con- 
slilulion was Ihc producl of a Fcderalisl "conspiracy" was comn~on in Anlifedcralist writ- 
ings: indecd. fcar of "conspiracy" was expressed as frcquenlly as fear of "consolidation." 
See, e.g., Lellen of Ccnlinel. Leller VlIl (Dec. 29, 1787). rcprinrrd in 2 11ic Complclc 
Anti-Fcdcrnlisl, supro nolc 3, a1 176-77 (describing Ihc p ropncn ls  of the Conslilution 
as "[l]he conspiralon againsl our  libcrlics" and Ihc Conslilulion ilsclf as "[slo flagrant, 
so audacious a conspiracy ag.iinsl Ihc liberties of a free people [Ilial] is wilhoul prccc- 
denl"). 

30See, e.g., Lct len  of Calo. Lcller VI (Jan. 3. 1788) reprinred in 2 T h e  Complete 
Anti-Federalisl, supra note 3, a1 123. 125. ("lhere is one common bulwark wilh which 
mcn of prudence are nalurally provided, Ihe guard and security of all people, parlicularly 
of free slalcs. againsl Ihc assaulls of lymnls-Whal is this? Dislrusl. Of lhis be mindful; 
to lhis adhere; prcscrve lhis ~ i rc fu l ly ,  and no wlamity can affecl you"). 

31See, e.g., Speeches of Palrick IIenry in Ihe Virginia Slale Ralifying Convention 
(June 4, 1788), reprinred in 5 The Complele Anli-Fcderalisl, srcpro nole 3, a1 207, 210 
("you oughl lo be exlremely wulious, walchful, jealous of your liberty; for inslead of 
securing your righls you may lose lhcm forever"). In a similar vcin, llcnry argucd the 
following day lhat "suspicion is a virlue." Id .  a1 213. 



hclicvcd that governmental power inevitably tends to lessen individuals' 

Written constitutions, as thcy had evolved4 America by the late 
1780s, were viewed as "barriers against all forms and depart- 
ments of Government," as Madison House speech.33 
Americans had not departed from their Re olutiona -era undcrstand- 
ing that written law was not the source of ri ts, but me ly affirmed pre- 

Qh was the useful existent rights, in ordcr to provide added se 
function to be served by constitutional decla tions o rights, even the 
self-evident natural rights. The New Hampshire Bill of Rights of 1783, 
for cxaml~lc, followed the model set by de&arations of rights in earlier 
statc constitutions, such as Pennsylvania's and Virginia's, in providing 
that "[a111 men have certain natural, essential, and inherent rights; 
among which arc-the enjoying and defending life and libcrty-acquir- 
ing, possessing, and protecting property-and in a word, of seeking and 
obtaining happiness." Further, after noting that the people "surrender 
up" some of thcir natural rights "in ordcr to insure the protection of 
others"-as social contract theory taught-the New Hampshire Bill of 
Rights then explicitly recognized that among the natural rights "some are 
in thcir very nature unalienable, because no equivalent can be given or 
received for them," such as "the rights of con~ciencc ."~~ 

Would Amcricans in thc 1780s have regarded such rights as lost if 
thcy wcrc not protcctcd explicitly in the statc constitutions? Some Feder- 
alistsargucd that under the state constitutions the people had "invested 
thcir representatives with every right and authority which thcy did not in 
explicit terms It is doubtful, however, that in making these 

32~rguing  on behalf of a federal bill of rights, Jefferson noted that "[tlhe natural 
progrcsc of things is for liberty to yeild [sic] and government to gain ground." Letter from 
Jcffcnon to Edward Carrington (May 27, 1788), in 13 The Papers of Thomas Jefferson 
208, 208-209 (Julian P. Boyd ed.. 1956). See ako  
rqirin!ed in 2 The Completc Anti-Federalist, supra 
confirmed by the unerring experience of ages, that e 
invcstcd with power, are w e r  disposed to incrcase i t  
cvcry thing that stands in thcir way"). 

3 3 ~ a n ~ e s  Madison. Speech in the House of Representatives (June 8,1789), reprinrcd 
irr 2 Schwartz. supra note 2, at 1029. 

I40n  the Revolutionary-era understanding, generally, see Bernard Dailyn, The 
Idcological Origins of thc American Revolution 187-98 (1967). 

3sNew Ilnmpshire Bill of Rights (1783),reprinfedin 1 Schwartz,supm note 2, at 375. 
As the editor notcs, id. at 374, New Hampshire was unique among theslates in expliciliy 
acknowledging freedom of conscience to be an inalienable natural right. 

3"amcs Wilson, Address toa Meeting of thc Citizensof Philadelphia (Ocl. 6,1787). 
rc~~riri~cd in Schwartz, supra note 2, at 529: see ako  James Iredcll, in the North Carolina 
ralificntion dcbntes, supra note 16. 

arguments, Federalists meant to contradict natural rights It is 
far more likely that thcy were cxaggcrating the necessity forbills of rights 
in state constitutions in ordcr to reinforce thcir argument that the ledcral 
Constitution did not need such declarations because i t  was a government 
of limited rather than general legislative powers. 

In summarizing the "Natural Law Kcading," Professor McAffcc 
notcs that "[s]incc these additional [unwritten] rights arc not to be 
disparaged, an implication is that thcy arc judic- to the 
same extent as the ri&s cnumcratcd in the The "implication" - 
that he refers to misses the critical distinction between constitutional 
limitations, generally, and judicial enforcement of constitutional limita- 
tions through the powcr of judicial review. Thc critic31 issue-which has 
not bccn adequately answered by scholars-is whether the Founders 
meant for the judiciary to enforce unwritten rights; that issue is separate 
from the meaning of the Ninth Amendment and indeed may be the criti- 
cal issue that divides scholars such as McAffcc and Kandy Barnett. 

The origins of judicial review-the story of its gradual evolution 
from Sir Edward Coke's opinion in Dr: Bonham's Case to John Marshall's 
opinion in Marbury v. Madison-isbccominga familiar story, one that has 
bccn addressed by many scholars. In summarizing the scholarship to 
date, I think i t  is fair tosay that thedoctrineof judicial review, in the mod- 
em sense of the term whic s the associated idea that the 
Supreme Court is the ltimate arbiter f constitutional meaning), was P not yet firmly cstablishc a c tlmc of the ratification 

Contemporary evidence clearly shows that Americans of thc 
Founding generation did not regard the judiciary, and certainly not the 
federal judiciary, as having a monopoly on constitutional interpretation. 
For example, when Jefferson suggested to Madison that an additional 
justification for a bill of rights was "the legal check which it puts into the 

37Profc.wr hicAffce distinguishes "background principles" from "cnforccnblc con- 
stilutional commands," h4cAffce,sripra nole 1 at 304: hut i l  is far from clcar that lhisdis- 
tinction was one thal early Americans-imbued with higher law thinking from a vnricty 
of sources, bolh religious and secular-would have recognized. Violalions of nalural 
righls were illegilimnte acls of government. cven when donc in furthernncc of cnumerntcd 
ends: lhey were abuses of governmcnlal power which, i f  done persislently, would justify 
revolution, as the second senlencc of the Dcclaralion of Independence made clear. 

390n thc uncerlnin, evolving slnlus of judicial revicw in the 1780s, sce gcrrerally 
Gordon Wood.The Crealion of the American Republic. 1776-1787. at 454-63 (1969). 



hands of thc judiciary," hc undoubtcdly was referring to judicial rcview by 
statc as wcll as fcdcral Madison relied on Jefferson's sugges- 
tion in his spccch of June 8,1789whcn he argued that if rights provisions 
wcrc incorporated into thc Constitution, "independent tribunals of jus- 
ticc will consider thcmsclvcs in a peculiar manner thc guardians of those 
rights."41 Madison, howevcr, also suggested that thcdeclaration of rights 
would bc enforccd by thc state Icgislatures-a usc that he and Jefferson 
would makc of thc ~irginia-cky leglslalurcs in 1798 to protcst 
thc constitutionality of the Alicn and Sedition Acts. Indecd, he argued, 
"l)ccause thc Statc Legislaturcswill jealouslyand closely watch the oper- 
ations of this [thc fcderal] Govcmment," they would bc "sure guardians 
of thc pcoplc's liberty," bettcrablc to rcsist the encroachment of federal 
powcr "than any othcr powcr on ~ a r t h . " ~ ~  

'I'hc fact that Jcffcrson, Madison and their contemporaries did not 
rcgard thc judiciary as having a monopoly on enforcing constitutional 
provisions, ncvcrthclcss, does not show whether the Founders intended 
to dcny judgcs the powcr to enforce unwritten individual rights. There is 
somc cviclcnce in support of thc proposition that the Framers'gcncration 
intcndcd, and cxpcctcd, judges to apply principles of highcr law to hold 
govcrnmcntal acts within legitimate bounds. Robcrt ~ i g g s ~ ~  and 
Suzanna for example, havc cited several early cases in which 

401ztter from Jcffcnon to Madison (Mar. 15. 1789). in 1 2  The Papen of James 
Madis011 13 (Charles E Iiobson & Robcrt A. Rutland cds., 1979). Jeffenon described 
tlic judiciary as "a body, which if rcndcred independent, & kept strictly to thcir own 
dcpnrtment meritsgrcat confidence for thcir lcarning & integrity;" and he mcntioncd spe- 
cifically "such nlcn as Wythc. Dlair & Pcndlcton," all of t l~cm Virginia judgcs. Id .  

41Jamcs Madison, Speech in the House of Rcprcxntativcs ( 1 2 ,  1789),repritrfed 
in 2 Scliwnrtz, srrpro note 2, at 1031. 

421d. at 1031-32. 

4'llol~crt Riggs. Substanrive Due Process in 1791 . 1990 WIS. L Rev. 94 1. 977-987 
(discussing several cascs indicating that law-of-the-land and due process clauses in state 
co~istitulions had hroad substantive connotations as well as procedural guarantees). 

44Si~zanna Sherry. The Nitrrh At~rrtrdtnmr: Righling on Unwrirrrtt Cons~irrr~ion, 64 
Chi.-Kent L Rev. 1001, 1003-1007 (1988) (discussing cascs from four slaks-Virginia, 
Massachusetts. New York, and South Carolina-that illustrate use of unwritten law and 
that "[jludgcs and lawycn throughout the new nation shared a common belicf that both 
writtcn and unwrittcn rights should be enforccd by courts."). Sherry's conclusions have 
hccn criticized by another recent commentator, who sees judicial review as much lesq 
firmly cstahlished. llclen Michael, The Role of Narrrral Law in Early American Consrirrr- 
riot~nlist~i: D id  rhe Founders Conlemplare Jtrdicial Enforcement of "Unwrirren"Individual 
Highr.~?. 69 N.C. L Rev. 421, 424 (1991) (arguing that "the historical record indicates 
that the foundcn did not even uniformly expecl judges to engage in intcrprelivist review 
of lcgislation based upon express constitulional terms, much less lo  void legislation based 
upon unwrittcn law."). 

slate court judgcs apparently did cnforcc unwrittcn "highcr law." Simi- 
larly, some statcmcntsfound in carly fcdcral court dccisions-most nota- 
bly, in Justicc Samucl Chasc's opinion in Caldcr v. ~ ~ 1 1 ; ~ ~  and in Chicf 
Justice John Marshall'sopinion in Flc tchcr  v. ~ c c k ~ ~ - - a l s o  illustrate judi- 
cial willingncss to cnforcc at lcast somc highcr law p r i n c i p ~ c s . ~ ~  

CONCLUSION 
Bccausc of thcsc thrcc basic conccrns. I remain unpcrsuadcd by 

Profcssor McAffcc's arguments on behalf of a "Positivist" reading of thc 
Ninth Arnendmcnt, as originally intcndcd by thc Framers. In thc two 
ccnturics that have passed sincc thc Bill of Rights was adopted, courts 
havc not confined thcir protcction of individual rights ro rhosc cnumcr- 
atcd in thc tcxt of thc Constitution, as is illusrratcd by thc long history of 
substantive duc proccss protcction, and thc morc rcccnt hislory of Ninth 
Arncndrncnt protcction, of uncnumcratcd constitutional rights.48 Simi- 
larly, thc cvcn longer history of implied rcdcral powcrs-lhc broadening 
of the Necessary and Propcr, Gcncral Wclfarc, and Commcrcc 
Clauscs-shows that thc powcrs cxcrciscd by Congrcss in practice, as 

"3 U.S. (3 Dall.) 386 (1798). Cliasc llclcl that lhcrc arc "ccrtain vital principlcs in 
our free rcpuhlican governments" which will ovcrrulc abusc of lcgislativc p a w ,  statc or  
federal, whether or  not these principles wcrc stipulalcd in writtcn constitutions. Among 
the examples he givcs arc l a w  thal impair lawful privntc contracts; laws that takc property 
froni A.  and give i t  lo fl.: laws that niakc a man a judgc in his own causc: and laws tliat 
punish citizens for actswhich, whcndone, wcrc innocent. Thcsearc acts that no Icgislaturc 
could d o  without excccding its rightful authority. undcr social compact thcory. Indccd, 
Chascaddcd. "[tjo maintain tliat our Fcdcral.or Statc. Irgislaturc posrcsscssuch powcrs. 
i f  lhcy had not I~ccn cxprcssly rcslraincd.~'oi~ld, in my opinion, bc a political Iicrcsy. alto- 
gctlicr inadmissihlc in our frcc rcpuhlican govcrnmcnts." Id .  at 387-88. 

d h l  U.S. (6 Cranch)87 (1810). In tlcclnring invalid Ihc Ckorgia statutc that cancclcd 
tlic "Yazon" land sales, hlnrshall cited not only thc Articlc 1, Scction 10 clausc prohibiting 
tlic stales froni impairing the ohligalion of contracls. but also "thc naturc of sncicty and 
o f  govcrnmcnt," which would also "prcscrihc somc limits to thc lcgislativc powcr.'' Id .  at 
135-36.11~ concludcd that "the state of Georgia wasrcstraincd. cilhcr by gcncral princi- 
ples which arc common to our frcc institutions, or  by thc particular provisions of thc 
Constitution of the Unitcd States, from passing a law xvhcrcby thc cstatc of thc plnintiff 
. . . could he constitutionally and legally in~pnircd." Id. at 139. 

47For a discussion of usesof natural law in these and othcr early Supremc Court dcci- 
sions, see J.A.C. Grant, The NorurolLa~vBnckgroundofDue Process. 31 Colum. L R .  56, 
58-63 (1931). 

4RElscwhcre I have dcscribed the constilutional jurisprudence of Cliristophcr G. 
Tiedemnn, a leading p r o p n c n t  of turn-of-lhc-ccntury "laisscz-fairc constitutionalisn~." 
who fervently insisted u p n  judicial enforccment of what he cllled the "unwrittcn consti- 
tution of the United States," even in an age (the late-ninetecnth ccntury and bcyond) 
which deemed thc philosophy of natural law and natural rights to be old-fashioned. See 
David N. hlayer. The Jrrrispnrdence ofchrisropher G. Tiedemon: A Study in rhe Failure of 
Laisscz-Faire Consrirrrriot~alis~~~. 55 hto. L Rcv. 9 3  (1990). 



rccognizcd by thc courts, have not been limited to those permitted by 
positive law, eithcr. 

Still, the legal culturc today is-as it has been in most of the twen- 
ticth ccntury-dominated by positivism. (How else can one explain why it 
would be so controversial for a nominee to the Supreme Court to merely 
havc written or talked about natural law!) I am not convinced that natu- 
ral, or highcr law, was vitiated by positivism in the decade of the 1780s; 
howcver, it seems clear that at some point since, positivism indeed did 
supplant natural law and, with it, the theoryof natural rights. It remains 
to bc shown by scholars when positivism really did f i s t  take hold in 
Arncl-ican lcgal culture. Was it in the nineteenth century, accompanying 
the risc of legal formalism; or was it not until the twentieth ccntury, con- 
tcrnporancous with the rise of lcgal realism? And what exactly did hap- 
pen to thc doctrine of higher law-arguably the grcat founding principle 
of Amcrican constituti~nalisrn~~-to have made it so alien to our own 
undcrstanding, and to have madc the Founders' generation seem so 
rcmote? Thcse are thc great unanswered questions that, in my mind, arc 
raiscd by Profcssor McAffee's insightful and provocative article. 

4qScrgenerally Edward S. Conuin,The "I-ligher Law" Background of American Con- 
stitutional Law (rcprint ed. 1955). 

17. Natural Rights, Positivism and the Ninth 
Amendment: A Response to Mcaffee* 

Steven J. Heymarz 

In modcrn constitutional law and thcory, no issuc is morc funda- 
mcntal-or controversial-than that of thc cxistcncc of constitutional 
rights not cxprcssly statcd in thc tcxt of thc Constitution. l h i s  issuc is 
ccntral, of coursc, to thc ongoing dcbatc ovcr whcthcr thc Constitution 
guarantccs a broad right of privacy.' For thc most part, thc controversy 
ovcr such rights has focuscd on thc doctrinc of substantive due proccss. 
During thc last twcnty-fivc ycars, howcvcr, thcrc has bccn growing intcr- 
cst in thc implications of thc Ninth Amcndmcnt for thc cxistcncc of 
unwritten constitutional rights. 

Thc Ninth Amendmcnt providcs that "[tlhe cnumcration in thc 
Constitution, of ccrtain rights, shall not bc construcd to dcny or dispar- 
agcothers rctaincd by t h ~ ~ c o p l c . " ~  In rcccntyears, a numbcr of scholars 
have argued that this arncndrncnt reflccts conccpts of natural rights that 
were prevalent during thc post-Revolutionary p ~ r i o d . ~  On this reading, 
the "rights. . . rctaincd by the pcoplc" rcfcrs to thc natural rights that 
individuals rctain whcn thcy cntcr into civil socicty and establish govcm- 
mcnt. Understood in this rnanncr, thc Amendrncnt points to a body of 
uncnumcratcd rights that limit governmental powcr in thc samc way as 
thc rights cxprcssly stated in thc Constitution. 

In his contribution to this Symposium, Thomas B. McAffee chal- 
lcngcs this view of the original undcrstanding, and argucs for what he 

'Reprinted, by permission, from 16 S. Ill. U .  LJ. 327 (1992). 
'See Bowers v. IIardwick. 478 U.S. 186 (1986); Roc v. Wade, 4 10 U.S. 11 3 (1973); 

Griswold v. Connecticut, 381 U.S.  479 (1965). 
lU.S.  Consl. amend. IX. 

'See. e.g.. Randy E. Uirnctt . James Madison 5 Ninth Amendment, in The Rights 
Rctaincd by Ihc People (Barnett cd. 1989); Thomas C. Grey. The Original Understonding 
andrhe Unwn'rren Comrirurion. in lbward A More Pcrfcct Union 145 (N. York ed..  1988); 
Suzanna Sherry, The Founded  Unwrirren Comrirution. 54 U .  Chi. L Rev. 1127 (1987). 



calls a positivist intcrprctation of thc Ninth ~ m e n d m e n t . ~  Elaborating 
tlic vicw that hc advanced in an important rccent arliclc,5 McAffcc 
argucs that thc "rights.. . retaincd by the people" rcfers to the rights that 
tlic pcoplc rctaincd whcn thcy adopted thc Federal Constitution. 

McAffcc's argumcnt may be summarized as follows. According to 
Amcrican constitutional thcory during the late eighteenth century, all 
authority originally resides in thc people. When the people adopt a con- 
stitution granting powcrs to government, thc powers that arc retaincd 
constitute thc rights of thc p e o p ~ c . ~  During the debate on ratification of 
thc Fcdcral Constitution, thc Antifederalists demanded that the docu- 
mcnt bc amended to exprcssly rcservc the people's fundamental rights, 
in thc samc way that thosc rights were declared in many of the state con- 
stitutions. 

In rcsponsc to these demands. James Wilson, followcd by othcr 
Fcdcralists, drcw a basic distinction between the state and federal consti- 
tutions. Rccausc the former establishcd governments with general legis- 
lativc authority, they wcrc subject to the presumption that all powers not 
cxprcssly rcscrvcd wcrc grantcd to the governmcnt. The Fcdcral Consti- 
tution, by contrast, dclcgatcd only particular, enumerated powers to 
Congress, and so thc presumption was that all powers not exprcssly 
grantcd wcrc rcscrvcd by thc pcople. Accordingly, the Federalists con- 
tcndcd, no bill of rights was nccessary in the Federal Constitution, sincc 
thc pcoplc's rights wcre effcctivcly reserved the scheme of enumer- 
atcd powcrs. Indeed, a bill of rights might be dangerous, because i t  might 

J 
imply that the national government had been granted all powers not 
cxprcssly rcservcd in the bill of rights, thereby undermining the schcme 
of cnumcrated powers as a mechanism for safeguarding libcrty. 

4Tl~onias n. McAffce, The Dill of Rights, Social Contract Theory, and the Rigllrs 
"Rr/ai~~ed"by the People, 16 S. Ill. U. L J .  267 (1992)(hercinafter cited as McAffee. Social 
Co~rtract). 

%omas B. McAffee, The OriginalMeaningof the Ninth Amendment, 90 Colum. L 
Ilcv. 1215 (1990) (hcrcinaftcr cited as McAffcc, Original Meaning). 

W l e  framcn' conception of  the reciprocal definition of constitutional rights and 
powers-according to which p w e n  were understood as the rights delegated to govcrn- 
nlcnt by the people, and rightsas the powen that they retained-reflected a more general 
tllcorctical conccption of  the relationship between liberty and power. In eighteenth- 
ccntu~y ~hought, libertywas understood as power-the p w e r  to direct one's own actions. 
Whcn individuals entered civil society, they ceded some of their liberty or  power to the 
stale in order to protect the rcst. The liberty that they retained constituted their civil 
libcrty or civil rights. On the eightcenth-century conception of liberty and power, see 
Gordon S. Wood, The Creation Of The American Republic, 1776-1787, at 21-25 
(1969); Steven J. Heyman, The First Dug of Government: Protection, Libery altd Ihe 
Forr~?ee~rth Amendment, 41 Duke L J .  507, 526-30 (1991). 

Of coursc. thc dcmands fora bill of rights provcd irrcsistiblc. Nonc- 
t clcss, according to McAffcc, thc Ninth Amcndmcnt was addcd in 
ordcr to guard against the dangcr fcarcd by thc Fcdcralists-that thc 
adoption of a bill of rights would cffcctivcly rcvcrsc thc prcsum~tion that / 
everything not grantcd was rctaincd. Undcr McAffcc's vicw, thcn, the 
unenumerated rights refcrred to in thc Amcndmcnt are not a body of 
rights with indcpcndent contcnt, such as natural rights; instcad, [hcyarc 
the rcsiduum of rights rctaincd by thc pcoplc whcn thcy grantcd particu- 
a r p o w e m g r e s s .  It follows that thcsc uncnumcrated rights do not 
impose any indcpcndcnt limitations on the powcrs of thc fcdcral govcrn- 
mcnt. Whcther a govcrnmcnt action violatcs uncnumcratcd rights must 
be determincd solcl m c r c n c e  to thc powcrs granted to thc fcdcral - 

y rcfcrence to any extratcxtual sourcc of rights. This 
scnse that i t  rcjccts any rccoursc to natural rights 

thc Constitution's written provisions defining thc 
powcrs of government. 

In this Commcnt. I shall not attempt to fully cxplorc McAffcc's 
powcrful and complcx argumcnt. Instcad, I shall focus on what sccms to 
me thc crucial issue with respect 
Ninth Amendmcnt: whcther, undcr the 
umeratcd riglJ.kiarc to bc idcntificd 
tion's positive granls of pow& to ~ o n g r c s s . ~  I shall arguc on thc contrary - 
that thew rights were to bc dctcrmincd primarily by rcfcrcnce to an indc- 
pendent source of rights, natural rights thcory. In particular, I shall sug- 
gest, first, that i t  is unlikcly that thc drafters mcant to dcfinc 
uncnumeratcd rights solcly in rcsidual tcrms; second, that the casc for a 
natural rights intcrprctation is stronger than McAffcc acknowledges; 

'Debate over the positivist rcading of Ihc Ninlh Amcndmcnt has oftcn focuscd on 
whcllicr uncnunicmlcd rights impose affirnialivc litnilations thal "lrump" dclegatcd 
powcn. or whcther uncnumeratcd rightsand dclcgatcd p w c n  arc reciprocal, with rights 
dcfincd as thc powcn not grantcd. and powcrs dcfincd as the rights dclcgatcd to thc gov- 
crnnicnt. When the iccue is framed in this way, McAffcc can makc a powcrful case that 
Ilic original understanding s u p p r t s  tlic reciprocal vicw. See, e.g., lcl lcr  froni Jamcs Mnd- 
ison to Gcorgc Washington (Dcc. 5, 1789), in 2 Bernard Schwartz, The  Bill of Rights: 
A Documentary History 1190 (1971) (quoted infia at lcxt accompanying note 16); see 
ako srrpra note 6 (discussing cightccn~h-ccntury conceplion of liberty and power). ?b my 
mind, liowcver, this is not the decisive issuc. As I arguc below, C J S ~ D  if McAffce i s m  
that ri hts and wen wcrc understood to be reciprocal, the ~ G v i s t  sition is unten- k- able IfuncnurnFatcd rights had contcnt that was r i m b l e  of beins dctcrrn~nc in cpen 

rights" view. 

c & d g ( e . g .  , by refcrcnce to natural righisdoctrinc), and not mcrcly by ncgatlvc lmpli'ta- 
t ~ o n  from the power-granting provisions of ~ h c  Constitution. I shall rcfcr to this as the 
"indepcndcnt rights" vicw of the Ninth Amcndrncnt, in conlrast lo McAffcc's "residual 



and, finally, that cven if thc residual rights view is correct, refcrcnce to 
natural rights principles might nonethcless play an important role in 
dctermining thc scope of congrcssional powcrs. 

The Residual Rights Interpretation 

Within the framcwork of Federalist logic, McAffee's interpretation 
of thc Ninth Amcndmcnt seems compelling. But thc Federalist argu- 
mcnt was dircctcd toward the rcjcction of a bill of rights altogcthcr. 
l'hose who supportcd a bill of rights were not persuaded that thc 
tutional schcmc of enumerated powcrs provided adequate security for 
rij$t~.~'I'hc basic point, as Madison cxprcssed it, was that "all powcr is 
subicct to a b ~ s e . " ~  A bill of rights was thcreforc necessary to guard - 

against abusc of the powcrs submitted to the federal govcmmcnt.1° 
Morcovcr, supporters qucstioncd whcthcr fcdcral powers wcrc dcfincd 
with sufficient precision to imposc cffcctivc limits.ll Finally, as Madison 
cxplaincd, under thc Necessary and Proper LTause Congress had discre- 
tion ;IS to thc rncansrcquircd toaccomplish theendscommittcd toit, and 
might al~usc this discrction by adopting measures that infringed funda- - 
rncntal rights. For examplc, in ordcr to collect thc federal rcvcnuc, Con- 
grcss might authorize the usc of general warrants, in violation of the right - 
to bc frcc from unrcasonablc searches and scizurcs.12 

8The supporters of a bill of rights do not appear to have taken the Federalist argu- 
ments as to necessity or  the dangerousness of a bill of rights very seriously. For example, 
in a letler to Madison, Jefferson remarked that Wilson's argument that rights were cffcc- 
lively reserved by the scheme of enumerated p w e n  "might d o  for the Audicnee towhom 
i t  was addressed [a popular meeting], but is surely gratis dictum, opposed by strong infer- 
ences from the body of the instrument. . . ." Letter from Thomas Jefferson lo James 
Madison (Dec. 20, 1787),in 1 Sehwarlz,supra note 7, at 606-07. Similarly, in his speech 
explaining the Dill of Rights to the House of Representatives, Madison observed that 
many Federalists had contended that a bill of rights was "not only unnecessary, but cven 
improper, nay, 1 believe some have gone so far as to think i t  even dangerous." and 
concluded, "Some policy has been made use of perhaps by gentlemen on both sides of 
the question.. . ."Speech of James Madison (June 8,1789), in Creating the Bill of Rights: 
'I'hc Documentary Record From the First Congres 80 (Helen E. Vcit et al. cds., 1991). 
This makes i t  doubtful that the Ninth Amendment was designed to meet these Federalist 
concerns. 

9Specchof James Madison (June 8,1789),in Creating The Bill of Rights,supra note 
8, at 79. 

'"See, e.g., id; Letter from Thomas Jefferson to James Madison (March 15, 1789), 
in 1 Schwartz, supra note 7, al 621. 

I1See McAffcc, Original Meaning, supra note 5, at 1243-44. 
I2Speeeh 01 James Madison (June 8, 1789), in Creating The Bill of Rights, supra 

note 8. at  82-83. 
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The adoption of thc Bill of Rights thus imp1ied.a rcjcction of thc, 

L 
-Federalist position that rights wcrc adcquatcly sccurcd by thc structure 
of cnumcrated powcrsJnstead of dcfinmg rtghts rcsidually by rcfcrcncc 
to powcrs, thc basic approach of thc Bill of Rights was to limit powers by 
rcfcrence to rights.13 When thc Ninth Amcndmcnt isvicwed within thc 
context of thc Bill of Rights asa whole, rathcr than within the framework 
of Fcdcralist logic. it sccms probable that that Amcndmcnt was intcndcd 
to follow thc samc approach-that is, to limit thc powcrs of govcrnmcnt 
by rcfcrencc to thc “other[] [rights] rctaincd by thc people." 

This intcrprctation rcccivcs somc support from a lcttcr written by 
Madison to Prcsidcnt Washington during thc dcbatc ovcr ratification of 
thc Bill of Rights. Somc carly proposals for what bccamc thc Ninth 
Amcndmcnt had providcd that thc cnumcration of certain rights should 
not bc construcd to expand thc powcrs of thc fcdcral govcrnmcnt.14 In 
his draft of thc Amcndmcnt, Madison had addcd that thc cnumcration of 
right also sho Id not bc construcd "to diminish thc just importance of / othcr G 

ctaincd by thcpcoplc."15 In thcfinal version of thc Amcnd- 
rncnt, thc rcfcrcncc to thc expansion of powcrs was dclctcd, and only thc 
rcfcrcncc to rights was rctaincd. In latc 1789, aftcr lcarning that somc 
objections had bccn raiscd in Virginia to phrasing thc Amendment in 
tcrms of rights rathcr than powcrs, Madison wrotc to Washington: 

[Tlhe distinction.. . appears to mc. . . altogcthcr fanciful. Ifa linc can 
be drawn bctwcn thc pwngranted and thc rights retained, it would 

"As hladison explained. "the great object in vicw [in adopting a bill of rights] is to 
limil and qualify the p w e r s  of  Government, bygxcept ingnubf Ihe grant of p w c r  those 
cascs in which the Government ought not to act, or  to act only in a parlicular mode." Id 
al 81. 

I4For ex~mplc .  Ihc scvcntecnth amendment proposed by the Virginia Ratifying 
Convention would have provided: 

That those clauses which declare that Congress shall not cxcrcise certain pow- 
crs, be not interpreted, in any manner whatsoever, to extend the p w e n  of 
Congress: but that they be construcd cithcr as making exceptions to the speci- 
fied p w c n  where this shall be the c x e .  o r  otherwise, as inserted merely for 
greater caution. 

3Thc Debates in the Several State Conventions, on the Adoption of the Fedcral Constitu- 
tion 661 (Jonathan Elliot ed.. 2d ed. 1863) [hereinalter Elliot's Debates]. 

15Madison's draft of the provision that became the Ninth Amendment declared: 
The cxccptions here o r  elsewhere in theconstitution, made in favor of particu- 
lar righls,shall not be so construcd as to diminish the just importance of othcr 
rights rctaincd by the people; or  as to enlarge the powen delegated by the con- 
stitulion; but cithcr as actual limitations of such powcrs, o r  as inserted merely 
for greater caulion. 

hladison Resolution (June 8,1789),r~prin1~din Creating the Dill o l  Rights.supru note 8, 
at 13. 



sccm to bc thc same thing, whcthcr thc latter be securcd, by declaring 
that tlicy shall [not be violated]. or that the former shall not be 
cxtcntlctl. If no linc can bc drawn. a declaration in cithcr form w u l d  
amount to nothing.I6 

'"is supports the  view that rights and powcrs wcrc J 
undcrstood t o  b rcciproca . I 7  Madison maintains that thcre  is n o  diffcr- 
cncc in principle dcfining rights with rcfcrcncc t o  powcrs, and 
limiting powcrs by rcfcrcncc to rights. Contrary t o  thc  rcsidual rights 
vicw, howcvcr, h c  clcarly assumes that t h c  Ninth Arncndmcnt in its final 
form takcs ~ h c  Iattcr approach. d 
'Thc Natural Rights Interpretation 

Of coursc,  t h c  Ninth Amcndmcnt  could l i m w  hv rcfcrcncc 
co rights M y  if -1 [rights] rctaincd by t h c  pcoplc" dcrivc from 

cpcndcnt  s o u d a n d  a r c  not dcfinablc mcrcly a s  thc  rcsiduum 
s not grsntcd to  Congress. Unlike McMfec ,  I bclieve that a 

strongcasc can h c  madc that thcsc rights wcrc undcrstood t o  dcrivc from 
t h c  natural rifihts doctnnc. Some crucial cvidcnce for  this vicw comes 
Urom Madison's spccch explaining thc  proposcd Bill of Rights in t h c  
I lousc ol' Rcprcscntativcs. T h c  objcct of t h c  Bill of Rights, h c  statcd, was 
to "cxprcssly dcclarc t h c  grcat rights of mankind sccured undcr  this con- 
~ t i t u t i o n . " ~ ~  La tc r  in thcspccch,  h c  claborated on  t h c  contcntsof  billsof 
r~ghrs, and distinguished fivc kinds of provisions (all of which, cxccpt for  
thc  first, h c  proposcd t o  incorporate into thc  Fcdcral Constitution): 

[I] [I]n some instances, [bills of rights] do no more than statc thc 
pcrfcct cquality of mankind.. . . [2] Insomc instances lhcy asscrt thosc 
r~ghls which arc cxcrciscd by thc pcoplc in iorniing and cstablishing a 
plan o i  Govcrnmcnt. (3) In othcr instanccs, thcy spcciiy rl~ose rigllrs 
wliicl~ a x  x r a i t ~ ~ r l  wl~en padcirlarponren a x  given up lo be erercised by 
rlie Legisluri~x. (41 In othcr instances, thcy spcciiy posilivc rights, 
which may sccm to rcsult from thc naturc of the social compact. Trial 
by jury cannot bc wnsidcrcd as a nalural right, but a right resulting 
from a social compact which rcgulatcs thc action o i  tlic community, 
but is as csscntial to sccurc thc libcrty oi thc pcoplc as any onc of thc 
prccxistcnt rights of naturc. (51 In othcr instances, they lay down 
dogniatic maxims with rcspect to thc construction of thc Government; 

I%ttcr from Jamcs Madison lo Gcorgc Washington (Dcc. 5, 1789). bl 2 Schwartz, 
S U I I ~ O  notc 7,  at 1190. 

I7Srr slrpra notc 6 and accompanying tcxt. 
tRSpccch of Jamcs Madison (Junc 8, 1789). irt Crcating Thc Dill of Rights, sripra 

notc 8. at 78. 

declaring that thc Icgislativc, cxccutivc, and judicial branchcs shall bc 
kcpt scparatc and distinct. Pcrhaps the bcst may of sccuring this in 
practice is, to provide such chccks as mi l l  prcvcnt tlic cncroachmcnt of 
onc upon thc othcr.lq 

At first glance, t h e  italicized phrasc in Madison's spccch sccms  t o  - 
support McAffcc 's  intcrprctation of thc  languagc "rights. . . rctaincd by 
thc  pcoplc" in thc  Ninth Amcndmcnt .  In contcxt,  how cvcr ,  it is clcar  - - 
that in t h c  third and fourth catcgorics. h4adison is drawing a distinction 
bctwccn natural rights, on o n c  hand. a n d  positivc rightsdcriving from t h c  
social compact. on  t h c  ~ t h c r . ~ ~  Madison's spccch thus  con ta ins  a clcar  
instancc of using thc tcrrn "thosc rights which a r c  rctaincd" t o  rcfcr  t o  
natural rights. h-lorcovcr, Madison's usc ol this paraphrase strongly indi- 
a t c s  that h c  bclicvcd that his auditors would understand t h c  phrasc in 
thc  samc scnsc. X k c n  togcthcr with o t h c r  similar cvidcncc of t h c  usc of 
"rctaincd rights" Ianguagc in this ~ c n s c . ~ ~  this sccms  to strongly support 
thc  claim that thc  “other[] [rights] rctaincd by t h c  pcoplc" w c r c  undcr-  

/stood t o  b e  natural rithts.  
In thc  quotcd passagc, Madison rcfcrs t o  natural rights a s  "thosc 

rights which a r c  rctaincd whcn particular powcrs a r c  givcn u p  t o  1x2 cxcr- 
ciscd by t h c  Lcgislaturc."'This highlights a fur thcr  point: that  t h c r c  is n o  
ncccssary inconsistency bctwccn thc  vicw that  holds that  t h c  Ninth 

'qld at 81 (paragraphingomittcd and crnphasis addcd). Among Madison's propnscd 
anicntlnicnts wcrc dcclaralions that all powcr was dcrivcd from thc pcoplc and sliould 
bc cxcrciscd for thcir hcncfit. aswcll a sa  provision articulaling thc doctrinc of separation 
of powcrs. Ihcsc provisions. ofcoursc, wcrc not includcd in thc Uill of Righls as ultirnatcly 
adoptcd. 

2wThis point isconfirnlcd by hladicon's notcs for lhc spccch.wliich lists tlic following 
undcr thc hcading "contents of IMl  of Klits.": 

1. aswrtion of prinliiivc cql~aliiy & c. 
2. [ditto] of riglits cxcrtcd in fornig. of Govts. 
3. natural  righis. rctaincd as spcach [illcgihlcj. 
4. positivc rights rcsullg. as trial hy jury. 
5. Doctrinl. artics vs. Dcpts. distinct clccln. 
6. moral prcccpts for lhc adniinistrn, & nall. charactcr-as justicc- 

ccononiy & c. 
hlatlison's Notcs for Anicntlnicnts Spccch (1789), irl 2 Scliwarlz, sripra notc 7 ,  at  1042 
(I<cprintcd in volunic I). llxccpt lor thc last po in t ,  wliicli Madisc111 oniitlctl, tl~csc notcs 
clcarly sct forth thc structure of his discussion of Ihc contcntsof I d l s  of righls in his 1 lousc 
spccch. 

2lFor c~~rnplc ,  Rogcr Shcrman's draft of tlic Dill of Rights contained a provision 
which tlcclarcd that "[tJhc pcoplc have ccrtain natural rights which arc rctaincd hy thcm 
whcn ~licy cntcr into Society." Crcating Ihc  13ill of Rights, srrpro notc 8, at 267 (Rogcr 
Shcrman's Propnscd Conlniittcc Draft. July 21-28. 1789) (Rcprinlcd in volumc 1). For 
diffcringvicws ol thc light shcd by Shcrman's draft on ~ h c  nicaning of thc Ninth  Amcnd- 
mcnt.sre Darnctl, srrpra notc 3 ,  at 7 n.16: McAffcc. Social Cortirari, srrpra notc 4 ,  al tcxt 
accompanying notcs 90- 108. 



Amendment refers lo the natural rights that individuals retain when they 
enter into civil society, and McAffee's view that it refers to the rights 
rctaincd by the sovereign people when they delegate powers to a govem- 
mcnt.22 Americans during this period often drew no clear distinction be- 
Lwcen thc formation of a social contract and the establishment of a 
particular govcrnmcnlal order. Instead, the early American constitu- 
tions wcre often regarded as themselves social contracts.23 Conse- 
quently, the rights retained in entering society and those retained when 
granting legislative powers were the same rights. 

On thc natural rights interpretation of thc Ninth Amcndmcnt, 
thcsc rctained rights need not be inferred from thedelegated powers, but 
may be ascertained independently. One way to make this point is by 
means of the following thought experiment. In late eighteenth-century 
America, i t  was universally held that individuals had an inalienable 
natural right to be securc against unjustified invasion of theirpcrsonsand 
propcrty, whcthcr by the government or by private parties.24 Suppose (to 
adapt Madison's example) that the right to be secure against unreason- 
able searches and scizurcs had been over looked, and hence omitted, 
whcn the Bill of Rights was drafted. Suppose further that Congress sub- 
scqucntly considered lcgislalion authorizing the use of general warrants 
to collect the federal revenue, and that this legislation was objected to in 
Congress, or challenged in court, on the ground that it infringed the 
"othcr[l [rights] rctained by the pcoplc" that are referred to in the Ninth 
Amcndmcnt. It seems difficult to imaginc that consideration of this 
objection would be confined to whether the power to authorize general 
warrants was within the scope of theconstitutional grant of power to raise 
rcvcnue, coupled with the Necessary and Proper Clause, and would not 
extend to whether the legislation would violate one of the natural rights 
retained by thepcoplc. In other words, it seems probable that when legis- 
lation was objected to under the Ninth Amendment, the inquiry would 
resemble that engaged in by the framers and ralifiersof the Bill of Rights 

"For further discusion of this point from a somewhat different perspective, see 
Philip A. Ilamburger, NaturalRights a n d  Positive Lnw:A Comment on Professor Mulflee f 
Papcr, 16 S. 111. U. L J .  307 (1992). 

2'Sce Wood,supra note 6,  a t  288-90. The Massachusetts Constitution of 1780, for 
example, exprculy characterized itself as a "social compact." Mau. Const. of 1780, 
preamble,repnntedin 5Sources and Documentsof the UnitedStatesConstitutions92-93 
(William E Swindler ed., 1973-79). The resolution by which Massachusetts ratified the 
1:cdcral Constitution referred to i l  in the same terms. 2 Elliot's Debatessupra note 14, 
at 176. 

24For a classic (ifsomcwhat latcr)statement of this psition,see 2 James Kent, Com- 
mentarics on American l a w  '1-37 (1826). 
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whcn thcy considcrcd whcthcr each proposed amendment was ncccssary 
to secure a right retained by the people. 

Using Natural Rights to Interpret the 
Scope of Congressional Powers 

Finally, even if McAffec is corrcct that thc "other[] [rights] 
retained by the people" were to be defined by reference to delegated 
powers, i t  does not follow that natural rights principles would have= JI 
rc&e toplay in cascs implicating the Ninth Although on this 
vicw natural rights would not conslitutc thc cxcrcise of 

Story's opinion in IVilkrnson v. ~ c l a n d .  25 Story wrotc: 

T h e  fundamenta l  maxims o f  a frce g o \ c r n m c n t  s c c m  t o  requirc. t h a t  
t h e  rights of  personal  libcrty a n d  private  p roper ty  should be he ld  
sacred.  A t  least,  n o  court  of  justice in this coun t ry  would b c w a r r a n t c d  
in assuming  that  t h e  p o w r  t o  violate a n d  disrcgard them-a p o w e r  so 
repugnant to  the  c o m m o n  principles o f  justicc a n d  civil liberty- 
lurked u n d e r  any  gcneral  grant  o f  legislative authori ty ,  o r  ought  t o  be 
implicd From any  gencral  expressions o f  t h e  will o f  t h e  pcoplc. T h c  
peoplc o u g h t  no t  t o  b c  prcsumed to  part  with r ights  so vital t o  the i r  
securi ty  a n d  ucll-bcing, without  very s t r o n g  a n d  direct cxprcssions o f  
such  a n  intention.26 

"27 U.S. (2 Pct.) 627 (1829). 

IhId. at 657. Similarly, in Caldcr v. Bull, 3 U.S. (3 Dall.) 386 (1798). Justice Chase 
wrotc: 

I cannot subscribe to the omnipotcncc of a statc Icgislnture, or  that i t  is ahso- 
lute and without control; although its authority should not bc expressly 
rcslraincd by the Constitution, o r  fundamental law. of thc state. . . . T h e  
purposcs for which nicn cntcr inlosociety will d c k r n ~ i n e  the nature and terms 
of the social compact; and as thcy are the foundation of lhc legislative p w e r ,  
they will decide what are the propcr objects of it. There are acts which thc fed- 
eral, or  statc Legislature wnnol  do, without cxcceding thcir authority. . . . A 
law that punished a citizcn for an innocent action . . .; a law that destroys, o r  
impain. the lawful privatccontractsofeitizens; a law that makes a man a judge 
in his own cause; or a law that takes property from A. and gives it to B: if u 
againsf allrenson andjustice, forapeople to intrust a legirlature with sucl~powers; 
and  tlterefore, if cannot be presumed that they have done it. 

Id. at 387-88 (Chase. J.) (emphasis changed). 
The approach arliculatcd by Chase and Story had deep roots in thc natural rights 

tradition. It reflected what Richard Tbck has called the principle of "interprelivccharity." 
AsTbck has shown, one important line of natural rights thought -which ran from Grotius 
through the English Commonwealthmen and Whigs- held that although thc pcoplc 
might have the p w e r  wholly to alicnate their natural rights to the govcrnmcnt, thcy 
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In thc gencral warrants hypothetical posed above, Justice Story's 
approach would allow an appeal to natural rights principles in order to 
arguc that the gencral grant of power to pass revenue laws should not be 
intcrprctcd toauthorizc Congrcssto infringe the natural right to security 
of pcrson and property through the use of general warrants. Again, it is 
difficult to believe that, under the original understanding of the Ninth 
Amcndmcnt, such an argurncnt would be impcrmissiblc, and that the 
issuc must be decided purcly by a positivist construction of the grant 
itsc1f.2~ 

McAffcc argucs against the natural rights vicw on thc ground that 
both Antifcdcralists and Federalists subscribed to the positivist assump- 
tion that the peoplc forfcitcd any natural right that they did not secure 
within thc written constitutional ordcr. Whether or not this is true, it 
misscs thc mark. After the adoption of the Bill of Rights, both sidcs 
bclicvcd that all of the pcoplc's essential rights were secured undcr the 
Fcdcral Constitution, including not only the rights contained in the first 
eight amcndments, but also thc unenumcrated rights referred to in the 
Ninth. Thc diffcrencc bctwecn the independent-rights and rcsid- 
ual-rights vicws relatcs to the mechanism by which unwritten rights wcrc 
sccurcd-whcthcrby recognizingan independcnt body of uncnumcratcd 
rights, or by reaffirming the constitutional scheme of cnurneratcd 
~ O W C ~ S .  Whatevcr the rncthod by which they were protected, however, it 
scems clcar that thecontent of these rightsderived primarily from natural 
rights doctrine. Accordingly, these rights were subject to debate on their 
own tcrms, and not solely by reference to positive grants of governmental 
powcrs. 

slloulrl no1 he presumed lo havc done so. See Richard n c k .  Nalural Rights Thcorics 
79-81, 143, 149-56 (1979). Similarly, Locke argued against arbilrary powcr on Ihc 
ground Ihnl no ralionnl creature could be supposed to havc consenled lo such power. See 
Jolili Imckc, The Second Tkcnlise of Government. 131. 137,in WoTkcnliscs of Govcrn- 
nic~il (Peter Lislclt cd.. sludenl cd. 1988) (3d cd. 1698). 

11 should be noted lhal Wilkinson and Calderdid not involve the Ninlh Amcndmcnl, 
hut ralhcrchallcnges lostale Icgislation undcr thc fundamental law of Ihe slale, or  undcr 
ollicr provisions of the Federal Conslilulion. As a part of Ihe federal Bill of Rights, thc 
Ninth Amcntlmcnl was no1 regarded as applicable lo Ihc slates. 

27Mchffcc mighl respond Ihnl, undcr his posilivist approach. !he scopc of Ihc con- 
grcssionnl powerwould be de~crrnined by reference no1 only lo ~ h c  language of Ihe provi- 
sion, but also lo olhcr faclon such as the original underslanding, and lhal the original 

i , ,  I .  uliderslandinn minhl he lhat acneral warranls were not conlernplalcd. The basis of lhis 
unders~nnding, however, would be lhat general warrants violalid natural or  tradilional 

r i~hls .  Thus, such a response would simply allow such righls in 1 6 u g h  the hack 

18.The Ninth Amendment and 
Constitutional Legitimacy 

Randy E. Banzett 

Laws framed by man arc cithcr just or unjust. If thcy arc just they 
havc thc powcr of binding in  conscicncc . . . . l  

I. Introduction: The Unspoken Assumption of Legitimacy 
Does thc Constitution of thc Unitcd Statcsof Amcrica impart legit- 

imacy on Icgislation enactcd undcr its auspices? If so, how? Is a citizen 
bound in conscicncc to obcy such Icgislation? If so, why? Docs lcgislation 
crcatc a duty of obcdicncc simply bccausc it was enactcd by a group of 
pcrsons ing thcmsclvcsa "lcgislaturc," or is thcrc somc othcr reason? 
Woul any c nstitution impart such legitimacy or is thcrc somcthingspc- 
cia1 ab a c character of thosc that do? If thc lattcr, docs thc Unitcd 
Statcs Constitution havc the rcquisitc character? 

Thcsc qucstionsarc not oftcn askcd in contcmporary discussions of 
constitutional thcory, but answcring thcm is crucial to dealing with the 
central issue raised by the ninth amcndmcnt: Arc thc rights "retaincd by 
thc pcoplc" to bc considcrcd by courts whcn asscssing thc constitutional- 
ity of Icgislation as I and othcrs havc rnaintain~d?~ Or arc thew rights 
sccurcd only by mcans of thc schcmc of dclcgatcd powcrs, potential con- 
stitutional amcndmcnt, or rcvo~ution?~ Attempting to answcr thcsc 
questions by rcfcrcncc to original intcnt has provcd contentious, 

'Reprinted will1 revisions, by pcrmision, from 64 Chi.-Kcnl L Rcv. 37 (1988). 
Ihquinns. S~tnrnra Thcologica, in 20 Grcnl k w k s  of Ihc \Vcs'cslcrn World 233 (K. 

Hutchins ed. 1952). 

2Sce Ilnrncll, Jarrrcs Madison's Ninth Arrrcrrd~~~crrt. in The Righls Relaincd by thc 
People: The Ilislory and Meaning of Ihc Ninth Amcndrncnl 20-31 (1989). 

3This is the "posilivisl" reading favorcd by Thomas hlchffee. See Mchffcc,  The Dill 
of Rights. SocinlContract Theory, and thc Rights "Rctained"lry the People. 16 S. 111. U. LJ .  
267(1992)(reprintcd aschapler 15 of ~hisvolumc). h4osl likely il isalso theview of Raoul 
Bcrgcr. Sce Dergcr, The Ninth Amcndnrcnt. 66  Cornell L Rev. 1 (1980) (reprinted in vol- 
unic 1); Dergcr, The Ninth Amendnrcnt: The Beckoning Mirage. 42 Rutgen  L Rev. 951 
(1990) (rcprinlcd as chapter 14 of this volume). 



although thc weight of the evidcnce suggests that the framers would 
hardly havc bccn shocked by the ~ rospec t .~  

In this essay, I propose another tack. I suggest that we cannot decide 
whether the judiciary sh take unenumerated rights into account 
when evaluating the co a ~onality of legislation without considering 
why a citizcn has a moral obligation to adhere to legislation that rcsults 
from constitutional processes. In most discussionsof constitutional inter- 
prctation, thcre is an unspoken assumption that legislation resulting 
from constitutional processes crcatesat least a prima facie duty of obedi- 
cncc in a citizcn. But the ability of constitutional processes to impart 
Icgitimacy on legislation cannot simply be assumed without argument. 

According to Thomas Aquinas, only a law that is legitimate or just 
creatcs an obligation that is binding in conscience on the individual. In 
Part I, I prescnt Aquinas' criteria of lcgal legitimacy as a possiblc framc- 
work for assessing the legitimacy of legislation. Although it is a bit 
unusual to bcgin any contemporary legal analysis-much less one on the 
Constitution-with a discussion of the ideas of someone like Aquinas, I 
think his criteria of lcgal lcgitimacy arc of great value to thc current 
dcbatc ovcr thc proper interpretation of thc Constitution. For, far from 
increasing in sophistication, rnodcrn notions about legal lcgitimacy oper- 
atc much within his scheme. 

In Part 11, I suggest that the Icgitimacy a constitution imparts upon 
lcgislation dcpcnds upon the practical ability of the institutions it rcgu- 
latcs to assurc that legislation conforms to thcse criteria of legitimacy. I 
cxamine how selected aspects of constitutional processes-in particular 
judicial review-may in practice create a likely correspondence between 
thcse criteria of legitimacy and individual acts of lcgislation. In Part 111, I 
consider whcther the effort to impart legitimacy on legislation is 
cnhanccd or hindered by taking account of the unenumeratcd rights 
"retained by the people" mentioned by the ninth amendment. 

4See Corwin, The "Higher Low" Background of American Constitutional Low, 4 2  
Haw. L Rev. 149,152-53 (1928) (reprinted in volume 1); Grey, Originr of fhe Unwritten 
Constitution: Fundamental L a w  in American Revolutionary Thought, 30 Stan. L Rev. 843 
(1978); Sherry, The Founders' Unwritten Constifurion, 54 U. Chi. L Rev. 1127, 1166, 
1177 (1987). See also, Grey, The Uses of an Unwritten Corntirution, 64 Chi-Kent L Rev. 
211 (1988)(reprinted as chapter 8 of this volume); Sherry, The Ninfh Amendment: Right- 
i t~gan Unwritten Constitution, 64 Chi.-Kent L Rw. 1001 (1989) (reprinted as chapter 11 
of lhis volume). 
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I .  Criteria of Legal Legitimacy: Of Laws and Sausages 
To decide how a constitution imparts lcgitimacy to lcgislation, we 

must first considcr how it is that legislation cvcr crcatcsan obligation that 
is binding in consciencc. Such a question isby no mcans ncw. Traditional- 
ly, law has been thought to be legitiinatc or just if it had thc "right stuff" 
in threc ways: (1) its substance was right or good; (2) it was enactcd or 
posited by the right pcrsons; and (3) it took thc right form. As Thomas 
Aquinas put it: 

N o w  law, are said to  bc just both from !he end, when, that is, they arc 
ordered to thc common good; and from rlreir audior, that is to say, 
when thc law that is madc docs not cxcecd the poupcr o f  thc lawgivcr; 
and from !heir fon71, whcn, that is, burdcns are laid o n  the subjects 
according to an equality of  proportion and with a vicw to the c o m m o n  
fJood.5 
Aquinas argued that human laws not satisfying thcsc tcncts did not 

bind in conscicncc, unlcss, under thc circumstances, disobcdiencc would 
itsclf inflict "a morc gricvous hurt."6 Unjust laws "arc acts of violcnce 
rathcr than laws . . . . [SJuch laws do not bind in conscicncc, exccpt 
pcrhaps in order to avoid scandal or disturbance, for which causc a man 
should cvcn yield his right.. . ."7 In othcr words, though any law may be 
enacted, it carries with it no moral obligation of obcdicncc if it lacks any 
these qualities. Such laws arc "acts of violcnce," rather than "binding in 
consciencc." 

We may interprct this view to suggest that thcrc arc thrcc dimcn- 
sions of "justicc" or Icgitimacy that, taken togcthcr, give rise to a lcgal 
obligation that is binding in conscicncc: the corrcctncss or justice of 
(1) thcsubstance of thc law, (2) thc jurisdiction of thc lawgivcr, and (3) thc 
form of thc law. Furthcr, prudential conccrns may somctimcs arguc for 
obeying even an unjust law ifdisobcdiencc would crcatc morc harm than 
good.8 

It is important to note that, whcthcr hc was corrcct or incorrect, 
Aquinas did not maintain that human laws not satisfying thc tripartite 
requirement of justice were not "laws" in somc definitional or semantic 
sense. He repeatedly referred to them as laws. He  was concerned, 

Sld. (emphasis added). 

61d. 

' Id .  

81 am not altributing this particular formulation lo Aquinas, though I think i t  iscom- 
patible with his approach. 



instcad, with thc actual (as opposed to the apparent) justice or lcgitimacy 
of human laws-with why and when individuals really had a morallybind- 
ing obligation to obey a human law. In contrast, whcn acadcrnics today 
spcak of legal Icgitimacy-as in thc "lcgitimating" function of law-thcy 
usually mean only the perccivcd or apparent legitimacy of social control 
mechanisms, rather than with thc actual legitimacy of laws. 

'Thc contrast between the traditional and modem conceptions of 
lcgal legitimacy was most famously highlighted by the jurisprudential 
dcbatc bctwccn H.L.A. Hart and Lon Fuller. Hart departed from John 
Austin'svicw of law as commands by acknowledging that legal obligation 
is pcrccivcd by individuals as a rcason for personal conduct and that this 
"internal" point of view cannot be explained entircly by thc physical coer- 
cion attachcd to noncomplianc~.~ For Hart, this perccption of obligation 
was bascd cithcr on the widcsprcad acccptance of the "primary rulcs" 
regulating individual conduct or on thc widespread acceptance of thc 
"sccondary rulcs" that regulate thc making of primary rules.1° But what 
accountcd for such popular acceptancc? According to Hart: 

Rulcs arc conceivcd and spokcn of as imposing obligations whcn 
thc gcncral clcmand for conformity is insistent and the social prcssurc 
brought to bcar upon thosc who dcviatc or threatcn to deviate is grcat. 

. . . Thc rulcs supported by this scrious prcssure arc thought 
important bccausc thcy arc bclicvcd to bc necessary to thc maintc- 
nancc of social lifc or somc highly prizcd fcaturc of it.I1 

Lcgal lcgitimacy in Hart's schcmc, thcn, is largely, if not cntircly, a 
mattcr of perccption. Rulcs arc lcgitimatc and therefore binding whcn 
thcy arc "~hought important because thcy are believed to bc necessary."l2 
This is thc modcrn approach. 

In contrast, Lon Fullcr tricd to explain "fidelity to law" in thc scnsc 
that obcdicncc to an cnactment was warrantcd orjustified. Fullcr did not 
dcny that legality "depend[s] upon general acccptance and that to make 
this acccptance sccurc there musr bc a general belief that the constitu- 
tion itsclf is neccssary, right, and good."13 But for Fullcr, such bclicfs 
wcrc the beginning rathcr rhan the cnd of the rcalization in practice of 

9Scc 11.1-A. Ilnrl. Tllc Concept of Law 86-88 (1961). 
'"See id. nl 77-96. 

I2ld. a1 85 (crnphasis added). 

"1:ullcr. Posirivism arid fideliw to Low -A Reply to Professor Had, 7 1 Hat-v. L Rcv. 
630.642 (1958). 

thc idcal of fidelity to law. Thc inquiry must irnmcdiatcly cxpand to con- 
sider what features of a lcgal systcm arc truly neccssary, right, and 
good-or, to usc Hart's phrase, whcthcr certain rulcs arc truly "ncccs- 
sary to thc maintcnancc of social life or somc highly prizcd fcaturc of it." 

For Fullcr, Hart'sstrcss on appcaranccs and pcrccptions was simply 
too confining: 

What disturbs mc about thcschool of lcgal positivism is that i t  not only 
refuscs todcal with problcmsof thc sort I havc just discusscd, but bans 
them on princjplc from thc province of lcgal philosophy. I n  its concern 
to assign thc right labcls to thc things mcn do, this school sccms to lose 
all intcrcst in  asking whcthcr mcn arc doing thc right things.14 

Fullcr did not dcny that thc ability of a legal proccss to impart thc appcar- 
ancc or pcrccption of Icgitimaq-thc modcrn conccption of Icgiti- 
macy-was important. Instcad. hc argucd thc traditional vicw that this 
perccption of lcgitimacy is or ought to hc bascd on a judgment that such 
proccsscs actually tcnd to producc just law. 

The Hart-Fullcr dcbatc also illustrates that modcrn theorists gcn- 
crally opcratc within Aquinas' framework, though thcy tcnd to cmpha- 
size one or two of his criteria and to deny or disparage thc pcrtincncc of 
thosc that are omitted. Hart's approach to lcgitimacy, for example, places 
grcat strcss upon thc conscnsual jurisdiction of the lawgiver. Form and 
substancc do not figurc promincntly, i f  at all, into his conccption of lcgal 
lcgitimacy. Fullcr. on thc othcr hand, primarily strcsscd thc formal char- 
actcristics of a lcgal systcm that hc callcd thc "intcmal morality of 
law."15 He ncvcr madc entirely clear how hc vicwcd thc rclationship 
betwccn lcgal lcgitimacy and what hc tcrmcd "thc cstcmal morality of 
law."16 

In this cssay, whcn I rcfcr to lcgal lcgitimacy I mcan thc quality or 
qualities of justice that lcgislation must havc to make it binding in con- 
science on thc individual. I assumc for purposes of discussion that gcnu- 
inc, as opposcd to pcrccivcd, lcgal lcgitimacy has a formal, a substantivc, 
and a jurisdictional dimension. I contcnd that constitutional proccsscs 
should be cvaluatcd to determine if adherence to thcse proccsses yiclds 

I4Id. nt 643. 

l5See L Fuller, The Morality of LAW 96 (rev. cd. 1969) ('As a convenicnl (though 
not wholly sntisfnclory) way of describing thc dislinclion bcing tnkcn wc nlay speak of a 
procedurnl. as distinguished from a suhstnntive natural law. Whnt I have cnllcd thc intcr- 
nnl mornlily of law is in Illis scnsc n prnccdural vcnion of naturnl law. . . ."). 

I61d. 



outcomcs that tcnd to correspond closcly with these dimensions of jus- 
ticc. If so, thcn wc can say that these constitutional proccsscs impart 
lcgitimacy on lcgislation.'Ib impart lcgitimacy is to create thcappearance 
of legitimacy, to be sure. But imparting legitimacy also means ensuring 
that lcgislation is actually legitimate. 

Of coursc, a complctc asscssmcnt of lcgal lcgitimacy would requirc 
that actual contcnt be given these substantive, jurisdictional, and formal 
dimensions of justicc. Much of political and jurisprudential discourse 
conccrns the appropriate content of these criteria and my conception of 
thcse criteria may differ widely from that of Aquinas. Nonctheless, with- 
out scttling thcsc matters hcre, simply by integrating the requircmcnt of 
legitimacy into ourdiscussionsofconstitutional interprctation. I think wc 
can advancc the dcbatc surrounding the enforceability of unenumeratcd 
rights. 

11. Legal Legitimacy and  the Constitutional Enterprise 

Lct us bcgin by considcring thc famous aphorism widely attributed 
to Otto von Bismarck that "laws arc like sausages. It's better not to sec 
thcm bcing madc."17 Bismarck's point, of course, was that if we kncw 
what disgusting things actually wcnt into a sausages, we would losc all 
appctitc for thcm and the same is true of the lawmaking process. But wc 
can rcvcrsc thc implication of Bismarck's adage by considering why it is 
that wc generally havcconfidcncc in the food we eat. Afterall, though wc 
do not oursclvcs inspect cach hot dog we eat for wholesomeness, wc rcl- 
ish hot dogs nonetheless. Moreover, even health authorities do not 
inspcct cvery hot dog. Instcad, they inspect the hot dog manufacturing 
process to sce if it comports with acccpted standards and thcy also may 
samplc a fcw hot dogs produccd to sec if thcy are wholesome. If both the 
proccss and the sample pass muster, wcpresume that thc rcst of the hot 
dogs produccd by that plant arc similarly wholesome. 

The same can be said for laws. The actual legitimacy or justice of 
particular lcgislation corrcsponds to the actual wholesomeness of a sau- 
sage. Just as thc perception a sausage's wholesomeness depends on 
whether it is known to have been produced by a process that ensures its 
actual wholcsomcness, the perception of a statute's legitimacy depends 
on whcthcr it was produced by constitutional processcs that cnsure its 

"See R.  Byrnc, 191 1 k t  Things Anybody Ever Said 232 (1988). Although I have 
found scores of refcrcnces to this saying, all of which attribute i t  to Bismarck, none 
includes any authority for this attribution. 

actual lcgitirnacy or justice. Laws produced by dcfcctive proccsscs might 
bc just, but it is excecdingly difficult for a citizcnry to havc confidcncc 
that this is so. In this regard, crcating a lawmaking proccss that produccs 
laws which conform to the substantivc, formal, and jurisdictional require- 
mcnts of justice identificd by Aquinas is like adhering to the processcs by 
which wholesomc food is produccd. Both are quality control processcs; 
both impart an imprimatur of lcgitimacy on thc products thcy yicld. But 
thc lcgitirnacy impartcd by both dcpcnds on our asscssmcnt that adhcr- 
cncc to thc proccss cnsurcs that thc outcomc of thc proccss is actually 
wholcsomc or Icgitimatc. 

Onc of thc csscntial functions of a constitution is to establish and 
regulatc an cntcrprise that produccs laws which can bind thc conscicncc 
of thc citizcnry. This vision of constitutionalism invitcs us to inquire as to 
whcthcr actual constitutional proccsscs accomplish this objcctivc. 
Supposc that Aquinas is right whcn hc claims that, to bc binding in 
conscicncc, a law must bc substantively, formally, and jurisdictionally 
just. Do thc proccsscs cstablishcd by thc Unitcd Statcs Constitution 
justify a prcsurnption that cnactcd lcgislation is legitimate by thcse crite- 
ria? 

A. Legitimacy and Constitutionaliry 

Assessing how a constitution cffectively imparts lcgitimacy on legis- 
lation is, at lcast in part, a practical problcm. Wc must dccidc whcthcr 
actual cnactmcnts produccd by an actual constitutional proccss arc 
cntitlcd to a prcsurnption that they conform with substantivc, formal, and 
jurisdictional justicc and thcrcforc arc binding in conscicnce. In practice, 
for a constitutional proccss to impart lcgitimacy to lcgal cnactmcnts, it 
must successfully confront thc twin problcms of knowlcdgc and interest I 
havc discusscd c ~ s c w h c r e . ~ ~  

Thc problcm of knowlcdgc in this contcxt rcfcrs to thc ability of 
constitutional proccsses-assuming the good faith of its participants-to 
rcndcr accuratc assessments of thc propcr end and form of legislation, as 
wcll as thc propcr jurisdiction of thc lawmaker. Do the processcs rcgu- 
latcd by thc United Statcs Constitution give us any confidence that each 
of these assessments have been accurately made? Do we have enough 
confidcncc to concludc that cnactcd lcgislation that emerges from this 
proccss is cntitlcd to a presumption of lcgitimacy? 

l8See Barnclt, The Function ofSeveralPropertyand Freedom of Contract, 9 Soc. Phil. 
& Pol'y 62 (1992); Barnell, Foreword: Can Justice a n d  the Rule of l a w  be Reconciled?, 
11 Haw. 1.L & Pub. Pol'y 597 (1988). 
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Thc problem of interest in this context refers to the willingness of 
human actors in thc constitutional process-assuming that they know 
what is just-to act on the basis of thcir knowledge of justice. It is not 
cnough that one knows the just course; one must still be willing and able 
to act justly. Wc know from both experience and public choice theory that 
Icgal proccsscs administered by human beings are subject to corruption 
and capture.I9 Do thc processes regulated by the United StatesConstitu- 
tion give us any confidence that a particular enactment is not the product 
of corruption or capture, but is rathcr the product of knowledge? Do wc 
havc etiorigh confidcnce to prcsumc that enacted legislation that emergcs 
from this proccss is ~ c ~ i t i m a t e ? ~ ~  

Thc Amcrican constitutional system incorporates at least thrce 
stratcgics to deal with the problems of knowledge and interest: (I) popu- 
lar clcction of thc Congrcss and the Presidcnt; (2) a structure of dividcd 
powcrs bctwecn branchcs of thc fcdcral govcmment and bctwecn the 
fcdcral govcrnmcnt and thc statcs; and (3) judicial review of thc constitu- 
tionality of Icgislation by judges with lifctime tcnurc. The idea that popu- 
lar elections and dividcd powers alone effectively avoid lcgislation 
rcsulting from corruption or capture isstill voiced, at least on sunny days. 
I t  issnid that thepcoplc would not consent to corrupt or capturcd Icgisla- 
tors for long, and that i t  is much more difficult to corrupt or capture a 
numbcr of distinct branches of government than just one. (Of coursc, 
popular clcctions do littlc to assurc us that thc lawmakers have not bccn 
capturcd by a mujority faction.) 

It is, however, far from clcar how popular elections and dividcd 
powcrs standing alone justify a presumption that cnacted lcgislation is a 
rcsult of an accuratc assessment of its substantive, formal, and jurisdic- 
tional Icgitimacy. The question is not whether it is possible for processes 
organized in this fashion to produce knowlcdgeable action, but whethcr 
thc probability that an action is knowlcdgeable is sufficiently high to sup- 
port a prcsumption that resulting lcgislation is likely to contribute to the 
common good. Or-as modcm public choice theorists maintain-is 

lqI have discussed three such concerns elsewhere: the corruption effect, the capture 
effect, and Ihe haloeffect. See Barnett, PtrrruingJustice i n o  FreeSociety: PonOne - Power 
vs. Liberty, Crim. Just. Ethics, Summerfill  1985, al 50, 50-56. 

20Moreover, because laws are enforced, a third social problem-the problem of 
power-arises in the context of  lawmaking. The problem of power consists of the twin 
problems of enforcement error and enforcement abuse. The former is a special problem 
of knowledge; the latter a special problem of interest. Because the use of enforeemcnt 
increases both thecostsof error and of bias, additional substantive, procedural, and juris- 
dictional safeguards may be warranted to minimize these effects. 

thcre bcttcr rcason to prcsumc that rcsulting lcgislation is likcly to I)c a 
successful attcmpt at "rcnt-sccking" or privatc cnrichmcnt by public 
mcans that is inimicd to thc common good? This isa qucstion I shall not 
address here. 

Instcad, I want to cxplorc how, if at all, judicial revicw rnakcs it 
cithcr more likcly that legislation is knowlcdgcablc or lcss likcly that i t  is 
thc product of corruption or capturc. For thc Amcrican constitutional 
system does not rcly cntircly on thc popular clection of decision-makcrs 
or a division of powcrs. It rclics as wcll on thc institution of judicial 
rcvicw. Of coursc. unlikc thc Prcsidcnt who may vcto lcgislation for any 
reason or no rcason, thc judiciary is not cmpowcrcd in this schcme to 
reject lcgislation simply bccausc i t  docs not likc it. Thc framcrs rcjcctcd 
thc idca of a "council of revision." Thc judiciary may nullify lcgislation 
only whcn i t  concludes that such lcgislation is rmcot~stitutionul. 

Judicial rcvicw of constitutionality is somctimcs said to  clcvatc thc 
opinion of thc judiciary abovc that of thc othcr branchcs, but this charac- 
tcri7~tion is seriously misleading. Thc judiciary's asscssmcnt that a law is 
~iticonstitutional is in no way privilcgcd. If Congrcss dccidcs not to cnact 
lcgislation bccausc in its opinion it is unconstitutional, no othcr branch 
may contravcnc its judgrncnt. Only if Congrcss dccidcs a mcasurc is con- 
stitutional will thc Presidcnt havc a say in thc matter. If the Prcsidcnt 
vctocs lcgislation bcausc  i t  is riticonstitutional, only a supcr-majority in 
Congrcss may contravcnc his or hcr judgrncnt, not thc courls. Lcgisla- 
tion that ncver rcachcs thc judiciary will not bccomc law notwithstanding 
that the judiciary might have concludcd that such lcgislation is constitu- 
tional. In this mnnncr, thc judgmcnt of thc othcr branchcs that Icgisla- 
tion is unconstitutional prcvails without judicial input. Only if the 
legislative and cxccutivc branchcs concur that lcgislation is constitu- 
tional will the judiciary's opinion m a t t ~ r . ~ '  

Thc fact that legislation is strickcn as unconstitutional when thc 
judiciary disagrees with thc cxccutivc and lcgislativc branchcs is simply 
an ex-prcssion of thc cquality of thc judiciary.22 It is also an example of a 

ZLThe same is true at the stale level. Legislation lhat is not enacted because i t  is 
believed lo be ioiconslilutional cannot be reviewed by the state or federal judiciary. Only 
if a state lcgislalure decides lhal legislalion is cons~itulional will the federal judiciary havc 
an opportunity lo review the matler. 

l%ere remains a scnse in which a judicial judgmenl of unconstitutionality is privi- 
Icjied. While a congressional assessment lhal a measure is unconstitutional may be over- 
ridden by a simple nlajority of  a fulure congress, and a presidenlial veto on this ground 
may be overridden by two-thirdsvoteof IhcCongress,a judicial assessment that a measure 
is unconstitutional may be ovcrturned only by a conslitulional amendment. There are 
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rcquircment of convcrgcnce. Just as Aquinas maintained that a judg- 
mcnt of lcgislative legitimacy requires a convergence of substantive, 
formal, and jurisdictional analyses, a judgment of constitutionality-or 
"constitutional legitimacy"-requires in most cases a convergence of 
Icgislative, cxecutive, and judicial judgments on this question. As I have 
cxplaincd clscwherc, multiple "rcdundant" methods of reaching results 
arc valuablc because convergence begets confidence, while divergence srimu- 
lutes 

Sincc it is possible to err either by findinga just law to be illegitimate 
or by finding an unjust law to be legitimate, requiring the convergence of 
Aquinas' tripartite assessment of legitimacy reflects a judgment that the 
lattcr is the more serious danger. Similarly, the requirement of conver- 
gcncc bctwcen various branches of government before finding legisla- 
tion to be constitutionally legitimate rcflectsa judgment that, as between 
lhc crror of striking down constitutional enactments and the error of 
enforcing unconstitutional enactments, the latter is the greater danger. 

But what does a judgment of constitutional legitimacy entail, and 
how closcly does it correspond to the criteria of legal legitimacy? The 
Unitcd States Constitution might have incorporated one, two, or all 
thrcc of Aquinas' criteria of legal Icgitimacy. We must ask whether incor- 
porating in a constitution one or more of these requirements is sufficient 
to impart a presumption of legitimacy on the laws made under its 
auspiccs so that thcsc laws may be presumed to be binding in conscicnce 
on thc citizcnry. 

Morcovcr, if the purpose of a constitutional enterprise is to produce 
lcgitimate law, and if a particular requirement of legal legitimacy is 
shown to bc essential to legal Icgitimacy, then when a constitution 
ncilhcr cxprcssly spccifics nor cxcludes such a requiremcnt wc should 
assume its existence. For doing so would enhance the legitimacy of legis- 
lation found to be constitutional and would in this way contribute favor- 
ably to the constitutional enterprise. Such an interpretive strategy would 
scrvc to provide a closer fit between constitutional and legal legitimacy. 

tlircc respnscs to this observation. First, a future Courl may overturn a previous judg- 
ment of unconslitutionality by a simple majority of justices. Second, since a legislative 
dccision 2nd a presidential veto need not be confined to judgments that enactmenls are 
unconslilutional but may also be based on political and policy assessments, it is under- 
standable that i t  is easier lo override these decisions. Third, the amendment process does 
provide for a reversal of a judicial judgment that truly thwarts the overwhelming will of  
the people. It isdifficult tocontemplate a lessstringent process that could effectively pro- 
tcct the righls of minorities from majoritarian abuses. 

* ' ~ c e  I3arnett, The Kr/ites of Reditndancy in Legal Thoughr, 38 Clev. St. LRev. 153 
(1990). 

B. Tripartite Legitimacy and rlie Unired Srales Constitution 

Let usbcginby supposing that a constitution spccificd that thc Icgit- 
imacy of legislation depends entirely on the will of a designated "lcgisla- 
turc," and placcd no limits on the exercisc of the legislature's 
jurisdiction. "Jurisdiction" hcrc would mean that thc dcsignatcd Icgisla- 
turc and no othcr was empowered to issue cnforccable dircctivcs. An 
enactment would then be constitutional provided only that it can bc 
recognized asan enactment of the groupdesignated as the legislature. So 
long as the "right" pcrsons (hcrc a Icgislature) are issuing a dircctivc, 
thcn such a directive would be "constitutional" regardless of its form or 
content; thc legislativc branch would have the exclusive and plenary 
power to issuc any dircctivc it wished. 

Would such a constitutional schcmc impart any gcnuinc Icgitimacy 
on legislation? Is thcrc any rcason to prcsumc that the enactments of thc 
demarcated body are substantivcly and formally just? Would such a grant 
of lawmaking jurisdiction bc just? Answcrs to these questions depend in  
part upon the nature of the body to whom lcgislative powcr had bccn 
dclcgated. 

Thc United States Constitution, for example, rests the jurisdiction 
for lawmaking in a popularly elcctcd Congress. As was suggested abovc, 
the requiremcnt that lawmakcrs be popularly electcd is seen as reducing 
thc likelihood that enacted lcgislation is the rcsult of corruption or cap- 
turc. If this pcrccption is accuratc, thcn thc mcre fact that legislation 
issucd from a popularly clcctcd body is somc rcason (howcvcr strong or 
weak) to think that it is just. That is, knowing a law was produccd by a 
popularly elected body would bc somc rcason to concludc that this law 
was not mcrcly a product of thc Icgislators' intcrcsts. Morcovcr, hy 
requiring a convcrgcncc of judgmcnt bctwccn a I-Iousc, a Scnatc, and a 
President, each clccted by different constituencies, thc Unitcd Statcs 
Constitution appears to rcduce still further the likclihood that lcgislation 
is the result of corruption or capturc and thcrcby to enhance the likcli- 
hood that enacted legislation is legitimate. 

Let us assumc that by reducing the likelihood that an enactment is 
the result of corruption or capture, a system ofpopularly elected lawmak- 
crs enhanccs to some degree the likelihood that resulting legislation is 
legitimate. We need not decide whether a grant of unlimited legislative 
jurisdiction to a number of popularly elected bodies is sufficient to create 
a presumption of lcgitimacy in enacted legislation for-at least at the 
federal Icvel-this was not the actual jurisdictional scheme embodicd in 
thc United States Constitution. Congress is granted the power to make 
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social-philosophical discourse, individual rights may be an essential 
mcans to thc end of achieving thc common good-which may be con- 
ccivcd as providing the necessary conditions for individuals to live and 
pursuc happiness in peaceful society with each other. In contrast, in  the 
rcalm of constitutional-lcgal discourse, the protection of individual 
rights that preccded the formation of government may be an end of the 
constitutional enterprise, whilc thc formal safeguards imposed on gov- 
crnmcntal powers arc an cssential means to this end. 

If the protcction of a propcrconccption of individual rights is part of 
what is mcant by substantivc legitimacy, thcn thcre is strong support for 
thc vicw that thc Unitcd Statcs Constitution incorporates such a substan- 
tivc dimcnsion. For thc Bill of Rights wasan affirmative cxtcnsion ofcon- 
stitutional limitations-or "powcr  constraint^"^^ -beyond thosc that are 
purcly jurisdictional or formal. What scts the first amendment apart from 
thc othcrs is precisely its "substantivc" dimension-insofar as it dcclares 
rights of spccch, rcligion, and assembly that constrain the exercisc of gov- 
crnmcntal powcrs in ways that are neither jurisdictional, nor procedural 
01- formal. 

Fcw would deny that the rights enumerated in thc Constitution con- 
strain the excrcisc of cnumcratcd powers. Few would deny that legisla- 
tion violating expressly stipulated rights maybe unconstitutional and that 
thc judicial branch is authorized to rcview legislation to sce if it  violates 
such rights.32 If thc people do indccd have rights of frce speech, free 
cxcrcise of religion, and peaceable assembly, and if respect for these 
rights lcads on balance to attaining thc common good, then thc legit- 
imacy of lcgislation would bc enhanced if it can survive mcaningful scru- 
tiny on thcsc grounds. But did the Constitution stop therc? 

111. Legal Legitimacy and the Ninth Amendment 

A. The Relevance of the Ninth Amendment 
Did the Unitcd Statcs Constitution stop at thc protcction of 

cxprcssly enumerated rights? On its face, the ninth amendment appears 
to bc rclcvant to this question. By insisting that the "enumeration in thc 

-"I distinguish bctwccn thc "rights-pwcrs" and "powerconslraint" conccptions o f  
constitutional rights elscwhcre. See Barnett, supra note 2, at 4-19. 

j2See. e.g., Bnrcnhlatt v. United Statcs. 360 U.S. 109, 112 (1959) ("Congrcu . . . 
must cxercisc its powers subject to the . . . relevant limitations of the Bill of Rights."). 
Dcnnisv. Unitedstales, 341 U.S. 494,501 (1951)("The questionwith which we arecon- 
ccrncd here is not whether Congress has such power, but whether the meons which i t  has 
cniployed conflict with thc First and Fifth Amendments to the Constitution."). 

Constitution, of certain rights, shall not bc construed to dcny or  dispar- 
age others rctaincd by thc pcoplc," it appcars to acknowlcdgc that thc 
rights specificd in thc tcxt do not exhaust thc substantivc or  the proce- 
dural dimensions of constitutional Icgitimacy; that thc powcrs of thc kg -  
islaturc arc constraincd by othcr unnamed rights that thc pcoplc had 
prior to thc Constitution and haw rctaincd; that thc substantive rcvicw 
authorized by thc Constitution is not limited to thosc rights that arc 
cxprcssly cnumcratcd in thc text. 

To bc surc, thc vicw that thc uncnumcratcd rights have thc samc or 
a similar "powcr-constraints" function as cnumcratcd rights is not thc 
only possiblc intcrprctation of thc ninth a m c n d r n ~ n t . ~ ~  Thc  mcrc fact 
that altcrnativc intcrprctations of thc words of thc ninth amcndmcnt 
may bc conccivcd, howevcr, docs not justify ignoring thc ninth amcnd- 
mcnt or favoring an intcrprctation that has the samc effcct. Thc  rcal 
qucstion is whcthcr thc powcr-constraints conccption is thc bcst of the 
available interprctations of thc ninth amcndmcnt. 

Of coursc. this dcpcnds in part upon whcthcr, as a descriptivc mat- 
ter. a "power-constraints" construction of thc ninth amendmcnt would 
conflict with our conccption of other aspccts of thc constitutional cntcr- 
prisc.34 But, assuming that such a construction of the ninth arnendmcnt 
is not prccludcd by thc tcxt. dctcrmining thc bcst interpretation of thc 
ninth amendment also depcnds on which yiclds thc bcst intcrprctation of 
the Constitution as a wholc. Such an inquiry unavoidably involvcs thc 
normative dimension of the constitutional cntcrprisc. Would a constitu- 
tional proccss that was limitcd to substantivc rcvicw of only cxprcssly 
cnumcratcd rightsbc morc or lcss likcly to rcsult in lcgislation that satis- 
fics thc substantivc criteria of lcgitimacy than a proccss that also consid- 
ercd uncnumeratcd rights? 

3 9 e e ,  e.6,. Kapaczynski, 7lre Ninrh Aniendmenr ond the Llnwdten Corntirution: 7lre 
PlvDletrrro/Cor~srirrtrionalInreq~retotion, 64 Chi.-Kcnt L Rcv. 177, 178 (1988)(contend- 
ing that rhc retained rights may not bc justiciablc)(rcprintcd as chapter 7 in this volumc); 
Bcrgcr, srtpra notc 3 (snmc): McAffcc, supra note 3 (snmc); McConncll,A M o r a l  Realist 
De/ense o/ Constirrttionnl Denlocrary, 64 Chi.-Kcnt L Rev. 89,  90-91 (1988)  (same) 
(rcprintcd ascl~aptcr 2of  thisvolumc). Seealso Sager, You CanRaisetheFirst, H i d e  Behind 
the Fortdi,  andPlead the Fifih. Bur M a r  on Earth C a n  You Do With the Ninth Amendment? 
64 Chi.-Kcnt L Rcv. 239.242-43(1988)(summnrizing andcriticizing theview that uncn- 
umcmtcd rights are nonjusticiable and other alternalivc intcrpretntions) (rcprintcd as 
clinptcr 9 of this volumc). 

34Elscwhcrc I argue that thcre is no unavoidablc conflict. See Barnett, supra note 
2. 



B. The Ninth Amendment and "Eq" Cases of 
Unenumerated Rights 

In consider ing t h e  mcrits of such an "open-ended"  provision as t h e  

ninth amendment, t h e r e  is  a natura l  tendency to posit  its import  fo r  cases 
pcrceivcd as "hard." Many are quick t o  a sk  wha t  t h e  n inth  a m e n d m e n t  

has  t o  say a b o u t  abor t ion,  sodomy, t h e  d e a t h  penalty,  etc. B u t  ha rd  cases 
m a k c  bad theory, particularly whcn  theory begins with ha rd  cases. 

As I havc  discussed elsewhere,35 w e  obta in  moral knowledge by 

consul t ing a variety o f  d i f ferent  criteria. So, fo r  instance, w e  c o m p a r e  an 
analysis o f  cnds or resul ts  with an analysis of means as well  as with an 
analysis of  jurisdiction. Easy  cases are easy because  our analysis a n d  intu- 

itions about ends, mcans, and jurisdiction a l l  converge  on t h e  same 
rcsult .  Some hard  cascs are ha rd  bccause  we are e i t h e r  unsure what  t h e  

propcr rcsul t  is or cannot confidcntly explain our in tui t ions  abou t  wha t  

w c  bclievc t o  b c  t h e  proper result .  Hard casesare a l so  t h o s e  cases w h e r e  

our di f fercnt  criteria of  evaluat ion point in conflicting directions.  

For t h c s e  reasons it is more fruitful  to begin legal t heo ry  with a con- 
sidcration of easy cases. For cxample,  first a m e n d m e n t  scholars  are well  

awarc of t h c  ha rd  cascs t h a t  can arise u n d e r  t h e  enumerated rights con- 
taincd in this provision. B u t  our basic intuit ions and theor i e s  a b o u t  t h e  

rirst a m c n d m c n t  arc s h a p e d  by t h c  easy cases we th ink  th is  provision un-  
doubtcdly  resolves. Once we dec ide  which theory bes t  explains t h e  easy 

cascs w h e r c  our in tui t ions  are f i rmer ,  we can t h e n  use t h e  bes t  theory a t  

our disposal t o  guide us w h e r e  our intuit ions are in doubt.36 

The placc  to look f o r  t h e  "easy cases" of  u n e n u m e r a t e d  rights are 
thosc  u n c n u m e r a t e d  rights t ha t  have  already been recognized by t h e  

courts,  a lbci t  undcr varying consti tutional rubrics. One author i ty  lists a t  

lcas t  th i r tccn u n e n u m e r a t e d  rights t h a t  t h e  Supreme Court h a s  found  t o  

be i u n d a m e n t a ~ : ~ ~  

35See Barnett, supra note 23; Barnett, Of Chickens and Eggs-The Compa~ibility of 
Moral Rights and ConsequenrialkI Analysis, 12 Haw. J. of L & Pub. Pol'y 61 1 (1989). 

36Elsewhere I have explicitly applied this method of analysis to the private law sub- 
jectsolcontracl and agency.See Bamctt,A Consent TheoryofContracr, 86 Colum. L Rev. 
269 (1986); Barnett, Squaring UndisclosedAgency Law m'fh Conrracr Theory, 75 Calif. L 
Rcv. 1969 (1988). 

37The following list and citations are taken from W Murphy, J. Fleming. & W Har- 
ris. Ameri~m Constitutional Interpretation 1083-84 (1986). I am not suggesting that 
every one of these acknowledged-but-unenumerated rights is easy, but that this is a good 
placc to look for those that are. 

(1) T h c  right to rctain Amcricnn citizenship, dcspitc cvcn criminal activi- 
ties, until explicitly and voluntarily rcnouncing it;" 

(2) T h e  right to rcccivc equal protection not only from thc statcs but also 
from thc fcdcral govcmmcnt;'q 

(3) T h e  right to votc, subjcct only to rcasonablc restrictions t o  prcvcnt 
fraud, and to cast a ballot cqual in w i g h t  to thosc of o t h c r  c i t i 7 . m ~ ; ~ ~  

(4) T h c  right to a presumption of innocence and to dcmand proofbcyond 
a rcasonablc doubt bcforc bcing wnvictcd of a c r i n ~ c ; ~ '  

(5) T h e  right tousc the federal wurls  and othcr govcmmcntal institutions 
and to urge othcrs to usc thcse proccsscs to protcct thcir  i n t c r c ~ t s ; ~ ~  

(6) T h c  right to associate with othcrs?' 
(7) T h c  right to cnjoy a zonc of privacy;d4 
(8) T h c  right to travcl within thc Unitcd S t a t c ~ ; ~ ~  
(9) Thc  right to marry or  not to marry;46 
(10) T h c  right to makc onc's own choice about having ~ h i l d r c n ; ~ ~  
(1 1) T h c  right to cducatc onc's childrcn as long as o n c  mccts certain mini- 

mum standards sct by thc  stat^;^ 
(12) T h c  right to choosc and follow a profcssion;49 
(13) T h c  right to attcnd and rcport o n  criminal trials.50 

-'sAfroyim v. Rusk, 387 US. 253 (1967). 

'%oiling v. Sharpc, 347 U.S. 497 (1954). 

40Rcynolds v. Sims, 377 U.S. 533 (1964); Dnkcr v. Carr, 369 U.S. 186 (1962). 

4iJackson v. Virginia, 443 U.S. 307 (1979); Sandstrom v. Montana, 442 U.S. 510 
(1979); ~ t c l l c  v. Williams. 425 U.S. 501 (1976); In rc Winship. 397 U.S. 358 (1970). 

42NAACP v. Button, 371 U.S. 4 15 (1963); Slnughtcr-llouse Gscs.  83  U.S. (16 
Wall.) 36 (1873). 

43NAACP v. Alabama, 357 U.S. 449 (1958); Dc Jonge v. Oregon. 299 U.S. 353 
(1937). 

44Griwold v. Conncciicut. 381 U.S. 479 (1965). Justice Goldbcrg's concurring 
opinion in Grinvold, which rested on the ninth amcndmcnt, is reprinted as appendix C 
in volume 1. 

45Shapirov. Thompson, 394 U.S. 618 (1969); Crandall v. Ncvada, 73 U.S. (6 Wall.) 
35 (1868). 

4 6 Z ~ b l ~ k i  v. Redhail. 434 U.S. 374 (1978); Lovingv. Virginia, 388 U.S. 1 (1967). 

47Carey v. Population Scrvs., 431 U.S. 678 (1977); Roe v. Wade, 410 U.S. 113 
(1973); Eisenstadtv. Daird. 405 U.S. 438 (1972); Griswold v. Connecticut, 381 U.S. 479 
(1965). 

48Pierce v. Society of Sisters, 268 U.S. 510 (1925). 

49Gibson v. I3crryhill. 411 U.S. 564 (1973); Mcycr v. Nebraska, 262 U.S. 390 
(1923); Allgcyer v. Louisiana. 165 U.S. 578 (1897). 

SoRichmond Newspapers, lnc. v. V~rginia. 448 US.  555 (1980)(reprintcd as appen- 
dix C of this volumc). In this case, the plurality opinion by Chief Justice Burger rcsted, 
in part, upon the ninth amendment. See id. at 579 n.15. 
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In characterizing any "acknowledged-but-unenumeratcd" right as 
"easy," we must distinguish between the eristence of a right and a contro- 
versial appl ica t ion .  Clcarly the right to enjoy a "zone of privacy" is contro- 
versial in some quarters when it is used to restrict certain kinds of 
"morals" lcgislation. The right to make one's own choice about having 
children is highlycontroversial when i t  is used to restrict legislativeprohi- 
bitions on abortion. Yct even with these two examples, there is probablya 
broad consensus that a right of privacy and a right to choose whether or 
not to havc children is entitled to presumptive lcgitimacyand that legisla- 
tion impinging on the exercise of these rights requires justification. The 
controvcrsics that have arisen herc typically surround the application of 
thcsc gcnerally acknowledged-but-unenumerated rights to particular 
scts of facts. 

Consider two othcr cxamplcs of acknowlcdgcd-but-uncnumcratcd 
rights: thc right to travel and thc right to the equal protection of the laws 
against thc fcdcral government. Thc right to travel within thc Unitcd 
States has long been rccognizcd as a right retained by the people, 
althongh it is mentioned nowhere in the ~ o n s t i t u t i o n . ~ ~  Fcw would 
contcst that such an uncnumeratcd right could and should bc uscd, for 
cxamplc, to subject federal "pass laws" to scathing scrutiny. In Boiling v. 
~ l ~ a r , v e , ~ ~  the companion casc to Brown v. ~ o a r d o f E d u c a t i o n , ~ ~  thc Court 
hcld that an individual has a right to thc cqual protcction of thc laws 
against thc fcdcral as well as state govcrnmcnts, notwithstanding the fact 
that thc cqual protcction clause of thc fourtecnth amendment applies 
only to thc statcs. Fcw would contcst that such an unenurneratcd right 
should bc uscd to prevent thc segregation of public schools in the District 
of Columbia. 

Moreover, as I have explained elscwhcre, unenumeratcd constitu- 
tional rights or libcrtics-likc cnumcratcd rights-arc not absolute. 
Instcad, they have the legal effect of shifting the burdcn to the 
govcrnmcnt to justify its infringement. This characteristic should makc 
thc cnforcement of thesc rights a bit less scary or anarchistic than some 
havc Rathcr, rights constrain powers by placing the burden 

51See cases cikd supra nole 47. Such a right was enumerated in the Articles of Con- 
federation. See Art. of Confederation, art. IV 

52347 U.S. 497 (1954). 

5J347 U.S. 483 (1954). 

54Sec c.g.. Nomination of Robert 1-1. Bork to be Associate Justice of the Suprernc 
Cor11.1 of the Uniled States: Ilearings Before Ihc Senate Comm. on the Judiciary, lO01h 
Cong., 1st Sess. 175 (1987) (tcslimony of Robert Bork) (rcprinlcd in appendix B of this 
volunic): 

on thc govcrnmcnt to justify its cxcrcisc of powcr as truly ncccssary and 
proper, rathcr than imposing a burdcn on thc citizen to identify that a 
particular right is fundamental. Onc way to rcndcr cvcry protcction of 
libcrty an easy case is to adopt thc prcsurnption of libcrty I have discussed 
c ~ s c w h e r e . ~ ~  

Thc ninth arncndmcnt, thcn, strongly suggcsts that rights such as 
thcsc need not be cnumcratcd in  thc Constitution to bcprotectcd by thc 
cntcrprisc cstablishcd and rcgulatcd by thc Constitution. 

Werc judgcs to ignore thcsc and othcr acknowlcdgcd-but-unenum- 
crated rights when evaluating thc constitutionality of Icgislation,56 the 
constitutional process would not bc as likely to produce lcgitimatc Icgis- 
lation. Without considering such rights, thc fact that such legislation 
passed judicial scrutiny would givc us littlc, if any, rcason to bc confident 
that lcgislation had not infringed upon thcm. A finding of constitutional- 
ity would simply bc unable to justify a prcsumption that such lcgislation 
had not violatcd thcsc unenumcrated rights. 

Somc may arguc that bccausc cascs of acknowlcdged-but-uncnum- 
crated rights havc already rcceivcd protection through other intcrprctivc 
dcviccs thcrc is littlc nccd for an invigorated ninth amcndmcnt. Mow- 
cvcr, evcn when uncnumcratcd rights arc widclyacknowlcdgcd, the judi- 
cial protection of thesc rights is oftcn controversial simply because such 
rightsarc not included in thc"cnumcration in thcconstitution of certain 
rights."57 Much of whatcvcr doubts arc raised by cascs of acknowlcdgcd- 
but-uncnumcratcd rightsdocs not concern whcthcr such rights cxist, but 
rathcr thc lcgitimacy of enforcing cvcn widely acknowlcdgcd rights that 
are not exprcsscd in thc Constitution. Intcrprcting thc ninth amcndmcnt 
as cxtendingconstitutional status to thc uncnumcratcd rights retained by 
thc pcoplc would go a long way to\vards lcgitimating (now I am using thc 
modern scnsc of thc tcrm) fcdcral judicial scrutiny of congressional and 
cxecutive acts and-togcthcr with thc fourtccnth amendment-thcacts 
of statc governmcnts that may havc violatcd an uncnumcratcd right. 

[Ill I dccide thal I am going to protect libcrty, jusl in general, no1 without any 
specific provision of the Constitution, thcn I have no-obviously, I cannot say 
everybody is free lo do whatcvcr they want lo do, and no slalute may cxist 
because it inlcrfcres wilh libcrty; we cannot havc anarchy. 
%ee Barnell, supra nolc 25 (discussing Ihe presumplion of libcrty); Barnett,slrpra 

note 2. at 39-44 (discussing Ihe "prcsumptivc mclhd").  

560r cxccutivc aclions such as Ihe intcrnmcnl of Unilcd Stalcs citizcns of  Japancse 
desccnt during World War 11. See, e.g., Korcmntsu v. Unitcd States. 323 U.S. 214 (1944). 

57U.S. Const. amend. IX. 



This, in turn, would servc to impart legitimacy on federal and statc laws 
that survivc such judicial scrutiny. 

Furthcrmorc, as thc list givcn abovc demonstrates, the judicial 
protection of uncnumcrated rights is a very long-standing practice. Fcw 
would abandon all thc rights on this list. Howcvcr, whilc many of thcsc 
arc cxy  c;lscs for judicial rcvicw undcr a power-constraint conccption of 
thc ninth (or fourtccnth) amendment, cases of acknowledged-but- 
uncnumcratcd rights become very hard cases indeed for judicial philoso- 
phics that, notwithstanding thc ninth amendment, require every judicial- 
ly protcctcd right be grounded in a specific provision of the text. At times 
thc cffort to shoe-horn acknowledged-but-uncnumerated rights into one 
cxprcsscd provision or another is reminiscent of Ptolemaic attempts to 
cxplain thc retrograde movement of ~ c n u s . ~ ~  Of course such attempts 
do "work," but in ways that servc to embarrass and betray thc underlying 
wcakncss of the dominant approach and suggest thc need for an alterna- 
tivc that can handle such "anomalies" in a more fundamental, elegant, 
and honest fashion. Such has bcen our experience with protccting unen- 
umcratcd rights by looking for "pcnumbras, formed by cmanations" from 
cnumcratcd rights.59 

C. The Vulue of the Ninth Amendment for "Hard" Cases 

Somc fear a functional role for the ninth amendment because they 
projcct its impact upon "hard" cases. Much depends, however, on what 
onc thinks makes a hard case hard. In a jurisprudential climate where thc 
only rights dccmcd to be "real" are those that a legal system has recog- 
nized, it is not uncxpcctcd that many will equate an unenumcratcd right 
with thc rcsult in a given case. According to this view, when a lcgal result 
is controversial, the uncnumeratcd right is automatically controvcrsial as 
wcll. For cxample, when thc uncnumcratcd "right to privacy" is dcfincd 
as a woman's lcgal right to usc contraceptivcs or to chosc abortion, 

5 8 ~ e e  'I: Kuhn, The Structure of Scientific Revolutions 68 (2d ed. 1970): 
[F]or the plancts. Plolemy's predictionswere as good as Copernicus'. . . . Given 
a particular discrepancy, astronomers were invariably able to eliminate it by 
making some particular adjustment on Ptolemy's system of compounded 
circles. But as time went on, a man looking at the net result of the normal 
rcscarch cffort of many astronomcn could observe that astronomy's complex- 
ity was increasing far more rapidly than ils accuracy and that a discrepancy 
eorrccted in one place was likely to show up in another. 

(footnote omitted). 

59Griswold v. Connecticutt, 381 U.S. 479.483 (1965) ("[S]pccific guaranlees in the 
Dill of Rights have penumbras, formed by emanations from those guarantees that help 
give lhem life and substance."). 

bccausc thcsc lcgal rights arc controvcrsial, a right to privacy must bc 
controvcrsial as wcll. 

Thc background rights of thc pcoplc, howcvcr, arc reasons for lcgal 
rcsults.Thcy ought not bc confused with thc lcgal rcsults or "lcgal rights" 
thcir appliation may yicld. A$ I suggcstcd in thc prcvious scction, somc 
uncnumcratcd rights arc "casy" in thc scnsc that thcy arc rcadily 
acknowledged, although judicial cnforccmcnt of such rights is controver- 
sial if onc bclicvcs that all rights must bc textually specified. Similarly, a 
lcgal rcsult or lcgal right can bc controvcrsial, although the cxistcncc of 
an underlying or background unenumcratcd right is acccptcd. 

For our purposes, thcn, a casc is "hard" not only when thc cxistencc 
of an uncnumcratcd right is controvcrsial, but also when protccting an 
acknowlcdgcd-but-uncnumcratcd right lcads to a rcsult or Icgal right 
that is controvcrsial. On thc issucs of abortion or capital punishment, for 
cxarnplc, many disagree about thc right lcgal outcome-although many 
would agrce that persons have rights to privacy and against crucl and 
unusual punishmcnts.To thc cxtcnt that each side of such disputcs vicws 
an unenumcratcd rightsanalysis tobe congenial to itsopponent, it will be 
vcry suspicious of granting thc ninth amcndmcnt any rolc whatsoever in 
constitutional analysis. 

Unlcss onc is willing to claim that thcre are nosuch rights dcscrving 
of judicial protcction-a claim that is undermined by the casy cases just 
discusscd above-thc barc fact that a particular application of an uncn- 
umcratcd right may lcad to a controvcrsial lcgal result need not undcr- 
minc thc lcgitirnacyof protecting uncnumcratcd rights. For, until judges 
cxaminc an issue, i t  is difficult to know whcthcr a controversy surrounds 
the cxistcncc of thc uncnumcratcd right, its application to thc facts- 
that is, thc rcsult or lcgal right-or both. 

Morcovcr, until wc cvaluatc a judge's attempt to dcfcnd a lcgal 
rcsult in an articulated opinion, it is difficult to know that either thc 
underlying unenumcrated right or its application to particular facts is 
properly controvcrsial. Aftcr all, some cascs crcatc rather than settle con- 
trovcrsies because thcir reasoning seems lcss than compelling to many 
thoughtful observers. How do wc find this out until judges attempt to 
dccidc such cascs or "contro~ersics"?~~ In short, in thc effort to avoid 
controvcrsial rcsults, jurisdictional bars to considering claims based on 

601n describing the scopc of judicial power, article 111 uses Ihe terms "cases" and 
"controversies" interchangeably. 
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uncnurncratcd rights cut short thc vcry processes that arc nccdcd to 
sctt lc such controversies or avoid thcrn altogether. 

Evcn whcn an uncnurncratcd right (as opposed to the lcgal result) is 
controvcrsial at a particular rnorncnt in time, this may not always remain 
thc cnsc. Considcr the exarnplc stressed by Sanford Levinson: chattel 
slavcry." l c  slavcry cxarnplc is useful, because although it  was at one 
tirnc a hard or controvcrsial casc (likc thc dcath penalty or abortion cascs 
arc today) both in tcrrns of rcsult and (in some quarters) also of undcrly- 
ing right, i t  is hard no longer. In hindsight, there is no one who would not 
placc thc right to bc frce from involuntary servitude (except as punish- 
nicnt for a crirnc) in thc sarnc catcgory of "easy" cascs as thc right to 
travcl or to thc right to cqual protcction of fcdcral laws that wcrc 
discusscd in thc prcvious scction. Dcforc thc thirteenth arncndrncnt, 
howcvcr, such a right could only bc charactcrizcd as an uncnurncratcd 
background right. 

Nor can thc right cnurncratcd in thc thirteenth arncndrnent bc 
vicwcd in cxclusivcly jurisdictional tcrrns. In two cascs discusscd by 
I%dcssor ~ c v i n s o n , ~ ~  The ~ n t e l o ~ e ~ ~  and Dred Scort v. the 
Suprcrnc Court of thc Unitcd Statcs had opportunities within its jurisdic- 
tion to takc sornc action inimical to slavcry, but dcclincd to rcach an 
anti-slavery rcsult that would most ccrtainly havc bccn controvcrsial. 
Still, this nineteenth-century controvcrsy does not prevent us from now 
acknowledging what would havc bccn right even prior to the enactrncnt 
of thc thirteenth arncndrncnt-and, at lcast in the case of Justice 
Marshall, what was known to be right at thc time of the decision.65 In 
hindsight, we know that the Court in thc Antelope and Dred Scott cascs 
was wrong and why. 

h'See Irvinson. Constitutio~~al Rhetoric and the NbttA A~~tendment, 64 Chi.-Kent L 
Ilev. 131, 148-54 (1988) (reprinted as chapter 4 of thisvolume). 

"Id. at 150, 153. 
6323 US. (10 Wheat.) 66 (1825). 
"460 U.S. (19 IIow.) 393 (1856). 
65Mnrsllall acknowledged that slavery was 
[clontrary to the law of nature. . . .That  every man has a natural right to the 
fruits of his own labour, is generally admitted; and Ihat no other pcrson can 
rightfully deprive him of those fruits, and appropriale them against his will, 
seems to be the necessary result of this admission. 

23 [J.S. (10 Wheat.) at 120. And the Attorney General understood lhis as well: 
These Africans are not "effects" or  "merchandise." Tosay thal they are so, is to 
beg the whole question in controversy. 

Id. at 113. 

Perhaps, givcn the jurisdictionnl limitation of thc Bill of Rights to 
protecting only against violations by thc fcdcral govcrnrncnt (though this 
limitation is nowhcrc cxprcsscd in thc tcxt), thc uncnurncratcd rights 
rcfcrrcd to in thc ninth arncndrncnt would not have provided a sufficient 
justification for fcdcral intcrfcrcncc with statc laws supporting slavery. 
Pcrhaps article N of thc ~ o n s t i t u t i o n ~ ~  did justify thc Court's dccision in 
Prig v. ~ e n n ~ l v a n i a ~ ~  that thc Fugitivc Slavc Act of 1793 was constitu- 
tional. Without cxprcssing a vicw on thcsc issucs, i t  sccrns clcar to rnc 
that pcrrnitting judgcs to protect uncnurncratcd rightsdocs not guaranty 
a happy rcsult in cvcry hard casc whcrc uncnurncratcd rights clash with 
cxprcsscd, but rnistakcn, provisions of thc tcxt. 

Still, a judicial philosophy that was willing to cornplctcly ignorc 
claims bascd on uncnurncratcd rights-including thc rights of thosc thcn 
hcld in Iwndagc-did nothing to cnsurc that govcrnrncntal actions within 
thc propcr scopc of judicial rcvicw wcrc Icgitirnatc. As i t  turns out, thc 
dccision in The Antelope that rcturncd thc slavcs to thcir Europcan 
mastcrs was ncithcr rnandatcd by thc tcxt, nor binding in conscicncc, and 
the Court gave us littlc rcason to think otherwise. 

Of coursc, had thc ninth arncndrncnt becn uscd to support a dcci- 
sion against slavcry in cithcr The Atitelope or thc Dred Scott casc, such a 
tjccision would ccrtainly havc bccn politically divisivc. Indccd, many 
advocatc judicial dcfcrcncc to lcgislativc will in controvcrsial cascs on 
thc grounds that thc altcrnativc coursc is divisivc and dcfcrcncc is cxpe- 
dicnt. R u t  this argument prcsupposcs a knowlcdgc of thc truly cxpcdicnt 
coursc that isopcn to question. Aftcrall, thc path choscn by thc Court in 
thcsc two cnscs was hardly cxpcdicnt in prcvcnting thc ultimate in 
socially divisivc activities: a civil war. It is very difficult to say what thc 
conscquenccs of an anti-slavery decision-particularly an early onc- 
would havc bccn. Our knowlcdgc of thc cxpcdicnt coursc of action may 
bc no rnorc certain than our knowlcdgc of thc right course of action. 

I do not mean to suggcst that judgcs are authorizcd simply to reach 
whatcvcr rcsult thcy havc rcason to think is substantively right. Thc  Icgit- 
irnacy of a judicial decision also requires proper jurisdiction and the pro- 
cedural protections of the rule of law. The exarnplc of slavery reveals, 

W.S. Const. art. IV. 5 2 reads in part: 
No Person held lo Service or  Lnbour in one Slate, under the Laws 

thercof. escaping into another,shall, in Consequenceof any Law or Regulation 
~hcrcin,  be discharged from such service or  Labour, but shall be delivered up 
on Clnini of Ihe Party to whom such Service or  Labour may be due. 

"41 U.S. (16 Pet.) 539 (1842). 



howcvcr, that an exclusive reliance on jurisdiction and formal due pro- 
cess, whilc ignoring substantive conccms, undcrmines the lcgitimacy of 
what constitutional processes produce, and thereby the legitimacy of 
thesc processes themselves. 

IV. Conclusion: The Ninth Amendment and  
Constitutional Legitimacy 

l'crhaps, thcn, there is rcason to think that a constitutional proccss 
that rcfuscd to evaluate lcgislation to see if it violated acknowlcdged- 
but-uncnumcratcd individual rights would impart less legitimacy on cn- 
actccl lcgislation than a proccss that took such rights into account. And a 
constitutional proccss that evaluated lcgislation to sce if it violatcd con- 
trovcrsinl uncnumcratcd rights-whcrc thc better arguments of thc day 
strongly support the existcncc of such rights-might well impart more 
legitimacy on enactcd lcgislation than a process that failed to take such 
rights into account. Morcover, adopting a presumption of liberty would 
avoid thc nccd to identify specific liberty rights and thereby would reduce 
tlic controvcrsics surrounding their identification. Controversies would 
still cxist as to whether thc infringement of a liberty was truly necessary 
and propcr, but thiswould shift the debate to what should be at issue: the 
propricty of the government action rather then the existence of a 
retained right. 

If imparting legitimacy on legislation is an important end of thecon- 
stitutional enterprise, then when thereis no expressed barrier to the judi- 
cial protection of unenumerated rights, an interpretation of a clause like 
[he ninth amendment that permits such review seems preferable to one 
that rejects such scrutiny. Aconstitutional process that ignored unenum- 
cratcd rights whcn evaluating legislation would give citizens no rcason to 
hclicvc that such legislation did not violate the rights retained by the 
pcoplc. Without this review, legislation would enjoy a weaker presump- 
tion that it is binding in conscience or perhaps no such prcsumption at all. 

Ultimatcly, thc legitimacy of thc Constitution itself may hinge on 
thc ability of the enterprise it establishes to convey legitimacy on legisla- 
tion. A power-constraints conception of the ninth amendment would, I 
t h i n k ,  contribute favorably and importantly to this constitutional cntcr- 
prisc. 

Appendix A: Madison's Speech on the 
Constitutionality of the Bank of the 
United ~ t a t e s . ~  

The House rcsumcd thc consideration of the bill sent from the 
Scnatc to incorporatc thc subscribcrs to thc Dank of thc Unitcd Statcs.1 

Thc bill bcing on its passage, 
Mr. Madison bcgan with a gcncral rcvicw of thc advantages and dis- 

advantages of banks. The former, hc statcd, to consist in, first, thc aid 
they afford to merchants, who can thcrcby push their mercantile opera- 
tions further with the same capital. Second. The aids to merchants in pay- 
ing punctually the customs. Third. Aids to the Governrncnt in complying 
punctually with its cngagemcnts, whcn dcficicncics or dclays happen in 
the revcnuc. Fourth. In diminishing usury. Fifth. In saving the wcar of 
gold and silver kept in the vaults, and represcntcd by notes. Sixth. In facil- 
itating occasional remittances from different places where notes happen 
to circulate. 

The effect of the proposcd bank, in raising the value of stock, he 
thought had bcen greatly ovcrratcd. It would no doubt raise that of the 
stock subscribed into thc bank; but could havc littlc cffect on stock in gcn- 
eral, as thc interest on it would rcmain the same, and the quantity taken 
out of thc market would bc rcplaccd by bank stock. 

Thc principal disadvantagcs consistcd in, first, banishing the prc- 
cious metals, by substituting another medium to pcrforrn their office. 
This effect was incvitablc. It was admitted by thc most enlightened 
patrons of banks, particularly by Smith on thc Wcalth of Nations. The 
common answer to the objection was, that the money banished was only 
an exchange for something equally valuable that would be imported in 
return. Hc admitted the weight of this obscrvation in gcncral; but 
doubted whether, in the present habits of this country, the returns would 
not be in articles of no permanent use to it. 

'1 Debates and Proceedings in the Congressof the United States (Joseph Gales, ed.) 
1894-1902 (1834). 
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be deprived of the opportunity of exercising the rights of legislation; 
respect for our constituents, who have had not opportunity of making 
known their sentiments, and whoare themselves tobebound down to the 
measure for so long a period; all these considerations require that the 
irrevocable decision should at least be suspended until another session. 

It appeared on the whole, he concluded, that the power exercised by 
the bill was condemned by the silence of the Constitution; was con- 
demned by the rule of interpretation arising out of the Constitution; was 
condemned by its tendency to destroy the main characteristicof the Con- 
stitution; was condemned by the expositions of the friends of the Consti- 
tution, whilst depending before the public; was condemned by the 
apparent intention of the parties which ratified the Constitution; was 
condemned by the explanatory amendments proposed by Congress 
themselves to the Constitution; and he hoped it would receive its final 
condemnation by the vote of this House. 

Appendix B: Testimony of Recent Supreme Court 
Nominees Concerning the Ninth Amendment, 
Unenumerated Rights, and Natural Law 

NOMINATION OF ROBERT H. BORK 
TO BE ASSOCIATE JUSTICE OF THE SUPREME C O U m  O F  

THE UNITED STATES' 

U.S. Senate, Committee on the Judiciary, Warhington DC. 

The committee met, pursuant to notice, at 10 a.m., in room SR-325. 
Russell Senate Office Building, Hon. Joseph R. Biden, Jr. (chairman of 
the committee) presiding. 

Also present: Senators Thurmond, Kennedy, Metzenbaum, 
DeConcini. Leahy, Heflin. Simon. Hatch, Simpson, Grassley, Specter, 
Humphrey. 

The CHAIRMAN. . . . Let's talk about the ~ r k w o l d ~  case. Now, while 
you were living in Connecticut, that State had a law-I know you know 
this, but for the record-that it made it a crime for anyone, even a 
married couple to use birth control. You indicated that you thought that 
law was "nutty." to use your words and I quite agree. Nevertheless. 
Connecticut, under that "nutty" law, prosecuted and convicted a doctor 
and the case finally reached the Supreme Court. 

The Court said that the law violated a married couple's constitu- 
tional right to privacy. You criticized this opinion in numerous articles 
and speeches, beginning in 1971 and as recently as July 26th of this year. 
In your 1971 article, "Neutral Principles and Some First Amendment 

'Hearings on the Nomination of Robert H. Bork to be Associate J u t i a  of the 
Supreme Court of the United States 114-118,130,149-151,182-185,248-250,259, 
265.289-90. 324-25, 335-36.714-19 (1987). 

2Griswold v. Connecticut, 381 U.S. 479 (1965). 



~ r o b l e m s , " ~  you said that the right of mamed couples to have sexual 
relations without fear of unwanted children is no more worthy of consti- 
tutional protection by the courts than the right of public utilities to be 
free of pollution control laws. 

You argued that the utility company's right or gratification, I think 
you referred to it, to make money and the mamed couple's right orgrati- 
fication to have sexual relations without fear of unwanted children, as 
"the cases are identical." Now, I am trying to understand this. It appears 
to me that you are saying that the government has as much right to con- 
trol a mamed couple's decision about choosing to have a child o r  not, as 
that government has a right to control the public utility's right to pollute 
the air. Am I misstating your rationale here? 

Judge BORK. With due respect, Mr. Chairman, I think you are. I was 
making the point that where the Constitution does not speak-there is 
no provision in the Constitution that applies to the case-then a judge 
may not say, "I place higher value upon a martial relationship than I do 
upon an economic freedom." Only if the Constitution gives him some 
reasoning. Once the judge begins to say economic rights are more impor- 
tant than marital rights or vice versa, and if there is nothing in the Consti- 
tution, the judge is enforcing his own moral values, which I have objected 
to. Now, on the Grimold case itself- 

The CHAIRMAN. Can we stick with that point a minute to make sure I 
understand it? 

Judge BORK. Sure. 
The CHAIRMAN. SO that you suggest that unless the Constitution, I 

believe in the past you used the phrase, textually identifies, a value that is 
worthy of being protected, then competing values in society, the compet- 
ing value of a public utility, in the example you used, to go out and make 
money-that economic right has no more or less constitutional protec- 
tion than the right of a mamed couple to use or not use birth control in 
their bedroom. Is that what you are saying? 

Judge BORK. NO, I am not entirely, but I will straighten it out. I was 
objecting to the way Justice Douglas, in that opinion, GrLnvold v. Connec- 
ticut, derived this right. It may be possible to derive an objection to an 
anti-contraceptive statute in some other way. I do not know. 

But starting from the assumption, which is an assumption for pur- 
poses of my argument, not a proven fact, starting from the assumption 

3Robe1-l H .  Bork. Neutral finciples and Some first Amendment Problem, 47 Ind. 
LJ. 1 (1971). 

that there is nothing in the Constitution, inany legitimate methodof con- 
stitutional reasoning about either subject, all I am saying is that the judge 
has noway to prefer one to the other and the matter should be left to  the 
legislatures who will then decide which competing gratification, or free- 
dom, should be placed higher. 

The CHAIRMAN. Then I think I do understand it, that is, that t h e  
economic gratification of a utility company is as worthy of as much protec- 
tion as the sexual gratification of a married couple, because neither% 
mentioned in the Constitution. 

Judge BORIC. All that means is that the judge may not choose. 
The CHAIRMAN. Who does? 
Judge BORK. The  legislature. 
The CHAIRMAN. Well, that is my point, so it is not a constitutional 

right. I am not trying to be picky here. Clearly, I do not want to get into a 
debate with a professor, but it seems to me that what you are saying is 
what I said and that is, that the Constitution-if it were a constitutional 
right, if the Constitution said anywhere in it, in your view, that a married 
couple's right to engage in the decision of having a child or not having a 
child was a constitutionally-protected right of privacy, then you would 
rule that that right exits. You would not leave it to a legislative body n o  
matter what they did. 

Judge BORK. That is right. 
The  CHAIRMAN. But YOU argue, as I understand it, that no such rights 

exists. 
Judge BORK. NO, Senator, that is what I tried to clarify. I argued that 

the way in which this unstructured, undefined right of privacy that Justice 
Douglas elaborated, that the way he did it did not prove its existence. 

The CHAIRMAN. YOU have been a professor now for years and years, 
everybody had pointed out and I have observed, you are one of the most 
well-read and scholarly people to come before this committee. In all your 
short life, have you come up with any other way to protect a mamed 
couple, under the Constitution, against an action by a government telling 
them what they can orcannot do about birth control in theirbedroom? Is 
there any constitutional right, anywhere in the Constitution? 

Judge BORK. I have never engaged in that exercise. What I wasdoing 
was criticizing a doctrine the Supreme Court was creating which was 
capable of being applied in unknown ways in the future, in unprincipled 
ways. Let me say something about Griswold v. Connecticut. Connecticut 
never tried to prosecute any mamed couple for the use of contraceptives. 



That statute was used entirely through an aiding and abetting clause in 
the general criminal code to prosecute birth control clinics that adver- 
tised. That is what it was about. 

The CHAIRMAN. But, in fact, they did prosecute a doctor, didn't they, 
for giving advice? 

Judge BOFX. Well, I was at Yale when that case was framed by Yale 
professors. That was not a case of Connecticut going out and doing 
anything. What happened was some Yale professors sued to have 
that-because they like this kind of litigation-to have that statute 
declared unconstitutional. It got up to the Supreme Court under the 
name of Poe v. ~ l l r n a n . ~  The Supreme Court refused to take the case 
because there was no showing that anybody ever got prosecuted. 

They went back down and engaged in enormous efforts to get some- 
body prosecuted and the thing was really a test case on an abstract princi- 
ple, I must say. 

The CHAIRMAN. Well, let me say it another way then, without doing it 
in [a] case. Does a State legislative body, or any legislative body, have a 
right to pass a law telling a mamed couple, or anyone else, that 
behind-let's stick with the mamed couple for a minute-behind their 
bedroom door, telling them they can or cannot use birth control? Does 
the majority have the right to tell a couple that they cannot use birth 
control? 

Judge BOW. There is always a rationality standard in the law, 
Senator. I do not know what rationale the State would offer or what chal- 
lenge the mamed couple would make. I have neverdecided that case. If it 
ever comes before me, I will have to decide it. All I have done was point 
out that the right of privacy, as defined or undefined by Justice Douglas, 
was a free-floating right that was not derived in a principled fashion from 
constitutional materials. That is all I have done. 

The CHAIRMAN. Judge, I agree with the rationale offered in the case. 
Let me just read it to you and it went like this. I happen toagree with it. It 
said, in part, "would we allow the police to search the sacred precincts of 
marital bedrooms for telltale signs of contraceptives? The very idea is 
repulsive to the notions of privacy surrounding t he mamage relationship. 
We deal with the right of privacy older than the Bill of Rights. Mamage is 
a coming together for better or worse, hopefully enduring, and intimate 
to the degree of being sacred. The association promotes a way of life, not 

4Poe v. Ullman. 367 U.S. 497 (1961). 

causes. A harmony of living, not political face. A bilateral loyalty, not a 
commercial or social projects." 

Obviously, that Justice believes that the Constitution protects mar- 
ried couples, anyone. 

Judge BOFX. I could agree with almost every-I think I could agree 
with every word you read but that is not, with respect, Mr. Chairman, the 
rationale of the case. That is the rhetoric at the end of the case. What I 
objected to was the way in which this right of privacy was created and that 
was simply this. Justice Douglas observed, quite correctly, that a number 
of provisions of the Bill of Rights protect aspects of privacy and indeed 
they do and indeed they should. 

But he went on from there to say that since a number of the provi- 
sions did that and since they had emanations, by which I think he meant 
buffer zones to protect the basic right, he would find a no provision of the 
Constitution applied, so that he- 

The CHAIRMAN. What about the ninth amendment? 
Judge BOW. Wait, let me finish with Justice Douglas. 
The CHAIRMAN. All right. 
Judge BOFX. He did not rest on the ninth amendment. That was 

Justice Goldberg. 
The CHAIRMAN. Right. That is what I was talking about. 
Judge BOW. Yes. And I want to discuss first Justice Douglas and 

then I would be glad to discuss Justice Goldberg. 
The CHAIRMAN. OK. 
Judge BORK. NOW you see, in that way, he could have observed, 

equally well, that various provisions of the Constitution protect individu- 
al freedom and therefore, generalized a general right of freedom that 
would apply where no provision of the Constitution did. That is exactly 
what Justice Hugo Black criticized in dissent in that case, in some heated 
terms-and Justice Potter Stewart also dissented in that case. 

So, in observing that Griswold v. Connecticut does not sustain itsbur- 
den, the judge's burden of showing that the right comes from constitu- 
tional materials, I am by no means alone. A lot of people, including 
Justices, have criticized that decision. 

The CHAIRMAN. I am not suggesting whether you are alone or in the 
majority. I am just trying to find out where you are. As I hear you, you do 
not believe that there is a general right of privacy that is in the Constitu- 
tion. 
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Judge BOW. Not one dcrived in that fashion. There may be other 
arguments and I do not want to pass upon those. 

The CHAIRMAN. Have you ever thought of any? Have you everwritten 
about any? 

Judge BOW. Yes, asa matter of fact, Senator, I taught a seminarwith 
Professor Bickel starting in about 1963 or 1964. We taught a seminar 
called Constitutional Theory. I was then all in favor of Griswold v. 
Connecticut. I thought that was a great way to reason. I tried to build a 
course around that, only I said: we can call it a general right of freedom, 
and let's then take the various provisions of the Constitution, treat them 
the way a lawyer treats common law cases, extract a more general princi- 
ple and apply that. 

I did that for about 6 or 7 years, and Bickel fought me every step of 
the way; said it was not possible. At the end of 6 or 7 years, I decided he 
was right. 

The CHAIRMAN. Judge, let's go on. There have been a number of cases 
that flow from the progeny of the Griswold case, all relying on Griswold, 
the majorityview, with different rationales offered, that there isa right of 
privacy in the Constitution, a general right of privacy, a right of privacy 
derived from the due process, from the 14th amendment, a right of 
privacy, to use the Douglas word-the penumbra, which your criticize, 
and a right Goldberg suggested in the Griwold case, from the ninth 
amendment. It seems to me, ifyou cannot find a rationale for the decision 
of the Grhvold case, then all the succeeding cases are up for grabs. 

Judge BORK. I have never tried to fiid a rationale and I have not been 
offered one. Maybe somebody would offer me one. I do not know if the 
other cases are up for grabs or not. 

The CHAIRMAN. Wouldn't they have to be if they are based on the 
same rationale? 

Judge BOW. Well, it may be that-I have written that some of these 
cases were wrongly decided, in my opinion. For some of them I can think 
of rationales that would make them correctly decided but wrongly rea- 
soned. There may be other ways, that a generalized and undefined right 
of privacy-one of the problems with the right of privacy, as Justice 
Douglas defied it, or did not define it, is not simply that it comes out of 
nowhere, that it does not have any rooting in the Constitution, it is also 
that hedoes not give it any contours, soyou do not know what it is going to 
mean from case to case. 

Sena to rT~wor i~ .  Judge Bork, the ninth amendment to the Consti- 
tution provides that the enumeration in the Constitution of certain rights 
shall not be construed to deny or disparage others retained by the people. 
What do you believe the ninth amendment means? 

Judge BOW. That is an extremely difficult question, Senator, 
because nobody has ever to my knowledge understood precisely what the 
ninth amendment did meanand what it was intended to do. And through- 
out almost all of our history, no court ever relied upon it. And in fact, the 
Supreme Court has yet to rely on it. Justice Goldberg did in one case. 

I have seen-not mastered, but seen-some historical research 
appearing in the Kqinia Law ~eview* which suggests that what this 
amendment means is that the enumeration of Federal rights in the Bill of 
Rights shall not be construed to deny or disparage the rights retained by 
the people in their State constitutions. And that is the only explanation 
that has any plausibility to it that I have seen so far. 

Senator KENNEDY. Thank you very much, Mr. Chairman. Judge 
Bork, I wanted to pick up, for a moment, one aspect of the line of ques- 
tioning of the Chairman. As I understand your discussion of the Griswold 
case, your view is that there is no right to privacy in the Constitution. It is 
up to the legislature. Doesn't that lead you to the view that you would 
uphold a statute requiring say, compulsory abortion, if a legislature 
enacted it by majority? 

Let me just continue. Some of your strongest supporters have made 
an issue of the allegation that there may be compulsory abortion in the 
People's Republic of China. As I understand it, under your peculiar con- 
stitutional philosophy, you would be prepared to uphold compulsory 
abortion in America if some future legislature enacted it. We have just 
heard you say that the State of Connecticut had the right to pass a law 
prohibiting mamed couples from using birth control. 

I think the real question is, Where do you draw the line? I think you 
have opened up a whole can of worms, quite frankly, here. What about a 
State statute that says families with more than two children cannot send 
their children to public schools? What about all sorts of other statutes 
that a legislature might enact with some theoretically-plausible ratio- 

SBork is referring here to Russell L Caplan. 771e History and Meaning of the Ninth 
Amendmnt, 42 Va. L Rev. 223 (1983) (reprinted in volume 1). 



nale, such as the Connecticut statute, but which would obviously violate 
the people's most fundamental rights, including the right to privacy? 

I believe, Mr. Bork, that in your world, the individuals have pre- 
cious few rights to protect them against the majority and I think this is 
where the Bill of Rights comes in and what the Bill of Rights is all about, 
that there are some things in America which no majority can do to the 
minority or to the individuals. The provisions of the 14th amendment un- 
der section 1, include "nor shall any State deprive any person of life, 
liberty or property without the due process of law." 

Isn't included in the concept of liberty, the right of privacy? In read- 
ing that term with the ninth amendment, which provides that "the enu- 
meration in the Constitution of certain rights shall not be construed to 
deny or disparage other retained by the people," I would be interested in 
your reaction or response because it seems to me that the issues of priva- 
cy have been carefully enshrined within the Constitution by court deci- 
sions over the period of the last 60 years. 

They are rights which are enshrined in such a way and respected and 
valued so importantly that I would think Americans would have serious 
questions, I certainly do, about placing someone on the Supreme Court 
that is willing to find some kind of rationale orappears to find some ratio- 
nale, not to respect it. 

Judge BOW. Senator Kennedy, at the outset let me say this. I have 
the greatest respect for the Bill of Rights and I will enforce the Bill of 
Rights. I have enforced the Bill of Rights. What we were talking about 
here was a generalized, undefined right of privacy which is not in the Bill 
of Rights. Now, as I said in my opening statement, ajudge has toapply the 
law and the law comes from the text, the history and the structure of the 
Constitution. 

There are important aspects of privacy in the Bill of Rights. This 
Congress has increased privacy in many ways by statute. As a society, we 
value it, but asa judge, I do not think I can tell the American people they 
may not have a law that in no way conflicts with the written and historical 
Constitution. Now, you raise the question of- 

Senator KENNEDY. I want you to complete your answer. What I was 
really springing from is your response to the chairman's questions with 
regard to the Griswold. We remember that the majorityin that case found 
that the provisionsin a State statute that restricted married couplesfrom 
using contraception would be violative of their right to privacy. You've 
indicated that you took issue with the rationale. 

I think you continued and said, well, perhaps someone can come up 
with a different rationale so that you might be able to reach a different 
decision. But in response, I think, to the chairman's question, you talked 
about the importance of the majority in the State legislatures. You did 
not find, at least at this time, that you were prepared to state aphilosophy 
or legal justification for the overruling of that Connecticut statute. I 
believe, quite frankly, following that rationale, that you could lead your- 
self into the kinds of situations which I've posed here. If I am wrong, I 
would like to hear from you on that. 

Judge BOW. Well, let me repeat about this created, generalized and 
undefined right of privacy in Griswold. Aside from the fact that the right 
was not derived by Justice Douglas, in any traditional mode of constitu- 
tional analysis, there is this. The right was no-we do not know what it is. 
We do not know what it covers. It can strike at random. For examplc the 
Supreme Court has not applied the right of privacy consistently and I 
think it is safe to predict that the Supreme Court will not. 

For example, if it really is a right of sexual freedom in private, as 
some people have suggested, then Bowers v. ~ardwick? which upheld a 
statute against sodomy as applied to homosexuals, is wrongly decided. 
Privacy to do what, Senator? You know, privacy to use cocaine in private? 
Privacy for businessmen to fix prices in a hotel room? We just do not know 
what it is. 

Senator KENNEDY. Well, there are some things that people would 
understand-they would feel that government intrusion, in terms of the 
married couple in the Grirwold case, in terms of their use of contracep- 
tives, did go across that line; and in the kind of examples that I have given 
you, it would seem to me that that would be equally clear, that a State 
statute that required compulsory abortion would certainly violate what I 
think most Americans would feel would be the right to privacy. And I 
believe as well that, once you have the State dictating the size of families, 
it would do so as well. 

What I am interested in is how you reach that conclusion, if that 
would be the conclusion, under your rationale, that if a State has got a 
majority and it has got a basis for passing that statute, then it is not up to 
Judge Bork to look behind that. 

Judge BOW. It is not up to Judge Bork to look behind that unless he 
has got law toapply. I wasgoing tosay, furthermore, that Ido not think-I 
have never found it terribly useful, in testing constitutional theories, to 

6478 U.S. 186 (1986). 



436 T H E  RIGHTS RETAINED BY THE PEOPLE 

use examples that we know the American people will never enact. The 
founders of this nation banked a good deal upon the good sense of the 
people, as well as upon the courts. 

Senator HATCH.. . . Idon't thinkconservativesareany more justified 
in trying to impose their conservative activism than liberals are in the 
Courts. 

Now, in this context, I thinkit is helpful to re-examine this casefora 
few minutes, Griswold v. Connecticut. And this case, as you defined it, was 
when the Supreme Court invalidated a Connecticut law banning the use 
of contraceptives. 

In the first place, do you, as a personal matter, have anything against 
the use of contraceptives of the personal choice of individuals to use 
them or not? 

Judge BORK. Nothing whatsocvcr. I think the Connecticut law was 
an outrage and it would have been more of an outrage if they ever 
enforced it against an individual. 

Senator HATCH. But they never did. 
Judge BORK. NO. 
Senator HATCH. YOU will not be surprised to know that your personal 

feelings about the Connecticut law are similar to those of Justice Hugo 
Black, the primary dissenter in the Griswold case. He said, "I feel con- 
strained to add that the law is every bit as offensive to me as it is to my 
brethren in the majority." Nonetheless, Justice Black, who certainly was 
one of the great all time Justices in our age, who was joined by Justice 
Stewart, whose wonderful wife is here with us today-and, of course, he 
was another judicial giant in my opinion-they both dissented in that 
case. 

Now, can you explain why these great jurists could have allowed that 
law banning contraceptives to stand? . 

Judge BORK. Justice Stewart called it an uncommonly silly law, which 
I think it certainly was, at a minimum. I think they would have allowed it 
to stand simplybecause they could f i d  no warrant in the Constitution for 
them, as judges, to override a legislative enactment. 

Senator HATCH. In other words, there was no source of authority 
within the Constitution to rule the way they ruled? 

Judge BORK. That is what they concluded. 

Senator HATCH. SO these two principal jurists, both of whom derided 
the particular law, agreed with you-or should I say you agreed with 
them? 

Judge BORK. I think the latter is the better form, Senator. 
Senator HATCH. Ican ~ertainly understand that there isaprivacypro- 

tection in the Constitution, in the sense of guarantees against unreason- 
able searches of one's home, and the prohibition of laws that abridge free 
speech and the free exercise of religion. Those are areas where there is 
no question about the right of privacy, is there? 

Judge BORK. None whatsoever. 
Senator HATCH. But what did Justice Black say about the general 

right of privacy discussed in that case? 
Judge BOW. Well, as I recall, didn't he say it was the old natural law 

theory of judging? You write your own policy prescriptions into the stat- 
ute. 

Senator HATCH. That's basically what he said. 
What did Justice Black say about the scope of the so-called privacy 

right that is no where found in the Constitution? 
Judge BOW. I thhk he said it wasutterly unpredictable. I don't recall 

his exact words, but nobody knows what the scope is. 
Senator HATCH. He indicated that it was incapable ofbeing limited or 

defied, other than by arbitrary judicial flat; isn't that correct? 
Judge BORK. That's true, and that is- 
Senator HATCH. And that's what you were concerned about? 
Judge BOW. That's what I meant when I said that,you know, privacy 

to do what? We don't know. Privacy to take cocaine in private; privacy to 
fix prices in private; privacy to engage in incest in private? The Supreme 
Court is not going to do those things, but we don't know why. 

Senator HATCH. We all have to agree that privacy is a very attractive 
concept. We all want privacy, don't we? 

Judge BOW. We do. 
Senator HATCH. IS the legal doctrine in question here about the kind 

of privacy we all desire, or is it actually a term used to deal with some 
questions with very public implications? 

Judge BORK. Well, it certainly deals with some cases with public 
implications, that's right. 

Senator HATCH. Once again, what would happen if judges began to 
discover or create new rights in the Constitution, such as the right to be 



let alone, or the right to be free of taxation, or the right to a balanced 
budget? 

Judge BORK. That's right. I remember some judges who sued under 
the Constitution for the right to an indexed salary. 

Senator HATCH. I agree that- 
Judge BORK. And they quite properly lost. 
Senator HATCH. Actually, some of those rights would seem very 

attractive. A right to be let alone. You know, some judge could just say 
"well, we all ought to have that right," if he wanted to, but it isn't in the 
Constitution. 

Judge BORK. Judging requires careful thought and the making of 
close distinctions. Once you just put rhetoric into the constitutional adju- 
dication, you don't know where it will go or what it will do. 

Senator HATCH. What happens if the courts start creating rights that 
are not found in the Constitution? 

Judge BOW. In my view, it's illegitimate. 
Senator HATCH. Well, we're going to be a government not dlaws but 

of the whimsies of the courts; isn't that right? 
Judge BORK. Yes. 
Senator HATCH. Isn't that basically your criticism? 
Judge BOW. That's basically what I have been objecting to for 16 

years, and throughout these hearings. 
Senator HATCH. It has got to be a little irritating to you as it has to be 

to anybody who is fair-minded, to be criticized for having criticized 
Griswold v. Connecticut on the grounds that you might possibly have 
wanted to sustain that statute, any more than it was the desire of Hugo 
Black or Mr. Justice Potter Stewart to have done that. 

Judge BORK. It is, Senator, as you know, a regular form of rhetoric to 
say that, if you would say a statute is not unconstitutional, that must be 
because you like the statute. That is not right. The question is never 
whether you like the statute; the question is, is it in fact contrary to the 
principles of the Constitution. 

Senator HATCH. I think I'm starting to understand why you have 
never been reversed, Judge. I hope the people in this country are, too, 
because you're right down the middle on these things. You just want the 
laws to be made by elected representatives and the judges to interpret 
those laws in accordance with appropriate constitutional application. 

Judge BORK. That is true, Senator. 

Senator HATCH. I don't know how anybody could find fault with that. 
And in every one of these cases, I think when you get into the complexi- 
ties, I think the American people would basically say "I might disagree 
with Judge Bork on the philosophy on some of these cases, but I cannot 
disagree on the jurisprudence or the actual application of law." I think 
most people would feel that way. 

By the way, this discussion leads to another important case 
governed by the so-called privacy doctrine, and that is the case of Roe v. 
Wade.7 You have been criticized for having been critical of this abortion 
case called Roe v. Wade. 

Can you explain your apprehensions about this particular case? 
Judge BORK. It is not apprehension so much, Senator, as it is-If 

Griswold v. Connecticut established or adopted a privacy right on reason- 
ing which was utterly inadequate, and failed to define that right so we 
know what it applies to, Roe v. Wade contains almost no legal reasoning. 
We are not told why it is a private act-and if it is, there are lots of private 
acts that are not protected-why thisone is protected. We are simply not 
told that. We get a review of the history of abortion and we get a review of 
the opinions of various groups like the American Medical Association, 
and then we get rules. 

That's what I object to about the case. It does not have legal reason- 
ing in it that roots the right to an abortion in constitutional materials. 

Senator HATCH. Well, let me just say this. 
By the way, I presume your concerns about the reasoning of the Roe 

v. Wade case do not necessarily mean that you would automatically 
reverse that case as a Justice of the Supreme Court? 

Judge BORK. NO. Ifyou want to hear me on that, I will tell you exactly 
what I would consider. 

Senator HATCH. We would be glad to hear it. 
Judge BORK. If that case, or something like it, came up, and if the 

case called for a broad up or down, which it may not, I would first ask the 
lawyer who wants to support the right, "can you derive a right of privacy, 
not to be found in one of the specific amendments, in some principled 
fashion from the Constitution so I know not only where you got it but 
what it covers." 

There are rights that are not specifically mentioned in the Constitu- 
tion, like the right to travel. You know, it's conceivable he coulddo that, I 
don't know. If he could not do that, I would say, "Well, if you can't derive 

'410 U.S. 1 1 3  (1973). 
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a general right of privacy, can you derive a right to an abortion, or at least 
to a limitation upon anti-abortion statutes legitimately from the Consti- 
tution?" 

If after argument, that didn't sound like it was going to be a viable 
theory, I would say to him, "I would like you to argue whether this is the 
kind of case that should not be overruled." Because, obviously, there are 
cases we look back on and say they were erroneous or they were not com- 
patible with original intent, but we don't overrule them for a variety of 
reasons. 

A moment ago, in response to a question, I ran through some of the 
factors. So I would listen to that argument. 

As I have said before, a judge with an original intent philosophy, 
which goes back, by the way, to Marshall and Joseph Story, needs a strong 
theory of precedent to keep from getting back into matters that are long 
settled, even if incorrectly settled. 

Senator DECONCINI. . . . YOU said yesterday, relating to a question 
that Senator Hatch asked you regarding Roe v. Wade and the ninth 
amendment, its application-and correct me please-you said some- 
thing that nobody really knows what that amendment means. Is that 
correct? 

Judge BOW. I do not know. I know of only one historical piece. 
There may be more. You know, this is not a subject I have researched at 
great length, but most people say they do not know what it means. 

Senator DECONCINI. DO YOU know what it means? 
Judge B o w  It could be-you know, I can speculate. 
Senator DECONCINI. DO you have an opinion on the ninth amend- 

ment? 
Judge BORK. The most sensible conclusion I heard was the one 

offered in the Htginia Lmu Raiew, which was that the enumeration, as 
the ninth amendment says- 

Senator DECONCINI. Enumeration in the Constitution of certain 
rights shall not be construed to deny or disparage others retained by the 
people. 

Judge BORK. That is right, Senator. And I think the ninth amend- 
ment therefore may be a direct counterpart to the 10th amendment. The 

10th amendment says, in effect, that if the powers are not delegated to  
the United States, it is reserved to the States or to the people. 

And I think the ninth amendment says that, like powers, the enu- 
meration of rights shall not be construed to deny or disparage rights 
retained by the people in their State Constitutions. That is the best I can 
do with it. 

Senator DECONCINI. Yes. You feel that it only applies to their State 
constitutional rights. 

Judge BOW. Senator, if anybody shows me historical evidence about 
what they meant, I would be delighted to do  it. I just do not know. 

Senator DECONCINI. I do not have any historical evidence. What I 
want to ask you is purely hypothetical, Judge. D o  you think it is unconsti- 
tutional, in your judgement, for the Supreme Court to consider a right 
that is not enumerated in the Constitution- 

Judge BOW. Well, no. 
Senator DECONCINI. -to be found under article IX? 
Judge B o w  There are two parts to that. First, there are some rights 

that are not enumerated but are found because of the structure of the  
Constitutionand government.That is f i e  with me. I mean that isa legiti- 
mate mode of constitutional analysis. 

I do  not think you can use the ninth amendment unless you know 
something of what it means. For example, if you had an amendment that 
says "Congress shall make no" and then there is an ink blot and you can- 
not read the rest of it and that is the only copy you have, I do not think the 
court can make up what might be under the ink blot if you cannot read it. 

Senator DECONCINI. Let me ask you this question: If you had tospec- 
ulate, what do you think Madison or some of the framers had in mind as  
to unenumerated rights? 

Judge BOW. They might have had in mind-this is pure speculation, 
which I do not think is- 

Senator DECONCINI. I understand. I said this is all hypothetical. 
Judge BOW. All right. They might have had in mind what I just said 

about the enumeration of these does not entitle judges to override the  
state constitutional rights. They also might have had in mind perhaps a 
fixed category of what they regarded as natural rights, although if they did 
have in mind a category of natural rights, I am a little surprised they did 
not spell it out and put it into the Constitution, because they specified all 
the other rights. 
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There is no evidence that I know of that this was to be a dynamic 
category of rights, that is that under the ninth amendment the court was 
free to make up more Bill of Rights. There is no evidence of that at all 
that I know of, And I think that had that been their objective, they could 
have spelled it out a lot better, and a lot of the constitutional debates we 
had right after the Constitution was formed, and John Marshall began 
applying the Constitution and so forth, would have been irrelevant 
debatesbecause the court is just entitled to make up constitutional rights. 

Senator DECONCINI. Would YOU say that in your judgment it would be 
unconstitutional for the Supreme Court to find a right-we will not say 
what it is but Right A- 

Judge BORIC. If a Supreme court makes- 
Senator DECONCINI. [continuing.] Because it is not enumerated 

here. 
Judge BORIC. If the Supreme Court makes up a new right for which 

there is not historical evidence, then I think it has exceeded its powers 
under the Constitution. 

Senator DECONCINI. That is vis-a-vis your criticism of the Griswold 
case. 

Judge BORIC. Yes, insofar as they did not explain adequately where it 
came from and what it was. ... 

The CHAIRMAN. . . . And, lastly, you said you heard of no arguments 
about the ninth amendment that would lead you to believe it has some 
applicability along the lines being discussed, and you cite the Virginia 
article. Have you read Patterson's "Forgotten Ninth Amendment"? 

Judge BORIC. NO. The ninth amendment has never been a center of 
my concerns. 

The CHAIRMAN. I am not suggesting you should have. I just want to 
know if you had, because I will not question you on it if you have not read 
it. 

Judge BORIC. And the Supreme Court has never relied upon the 
ninth amendment. ... 

Senator GRCLSSLEY. . . . YOU are probably tired of having us ask ques- 
tions about the Grinvold case, but probably much needs to said. In 
Griswold, Justice Black, in dissent, wrote that the ninth amendment was 
passed to assure the people that the Constitution was intended to limit 

the federal government to the powers expressly granted to it, or by impli- 
cation necessary for it to operate. Yesterday, Senator Thurmond asked 
you about the purpose of the ninth amendment. 

Let me ask you this: In more than 150 years between enactment of 
the ninth amendment and the Griswold case, had the Supreme Court 
ever used the ninth amendment asa weapon of federal power to prevent 
State legislatures from passing laws they considered necessary? 

Judge BORIC. I believe the Court had never, and I believe the Court 
to this day has never done so. I think only a concurrence by Justice 
Goldberg really relied upon the ninth amendment in the Griwold case. It 
has just never been an amendment that Court has ever found to have 
much force, just as they have not found the 10th amendment to have 
much force. 

Senator GRASSLEY. SO then thc Grinuold case was a rather radical 
decision in terms of the history of Supreme Court jurisprudence? 

Judge BORIC. Oh, the Griswold case was an enormous innovation, 
yes. It was a radical departure from what they had been doing. 

Senator HERIN. Now on the general right of privacy-well, first, let 
me quote what you have been quoted and this comes from magazines and 
some of your writings-if it is incorrect, then correct me-Roe v. Wade is 
in itself an unconstitutional decision, a serious and wholly-unjustifiable 
usurpation of either legislative authorities. Is that correct recital of a 
statement you have made? 

Judge BORK. I made that statement, yes. 
Senator HERIN. All right, sir. 
Now we go back to the general right of privacy, upon which Roe v. 

Wade is based coming out of Griswold, and you had two, one Justice 
Goldberg out of the ninth amendment and the other one from Justice 
Douglas which is called the penumbra, which issort of a vague term, but I 
understand that is something to do with astronomy and various shadows 
and unclear things, but it comes from the specific mentioning of rights of 
privacy, as you have enumerated to me in various other amendments. 

Now you in your studying it and making a statement like that, do you 
really believe that you can find anywhere a general right of privacy that 
you would accept from the Constitution? 

Judge BORIC. I do not know, Senator. I certainly would not accept 
emanations and penumbras analysis, which is I think less an analysis than 
a metaphor. And the ninth amendment part gives me difficulty because it 
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is a little hard to know what category of rights, if any, were supposed to be 
preserved by the ninth amendment unless it is the State constitutional 
rights. 

But there may be some way to do it. I have heard fairly strong moral 
arguments for abortion, just as I have hard [sic] fairly strong moral argu- 
ments against it. Whether those moral arguments could be rooted to the 
constitutional material, I really do not know. 

What I dounfortunately, I suppose, is take Supreme Court opinions 
that seem to me unsatisfactory as matters of constitutional reasoning and 
criticize them. And I have not gone back into the history and other things 
in an attempt to construct a new- 

Senator THURMOND. Judge, keep your voice up so we can hear you. 
Judge BOW. All right, Senator-a new right of privacy that has some 

other meaning. Maybe, as I say, one of the moral arguments would apply 
perhaps only to abortion because Griswold and Roe are quite different 
cases in quite different situations, and I do not know if you want me to 
rehearse some of the moral argumentation I have heard or not, but I do 
not know-I have not heard anybody yet root it in the Constitution. 

The CHAIRMAN. As I said at the outset, the disagreement that you and 
I have relates not to you as a man, not to your personal views, but to your 
judicial philosophy, because I think you are a man of integrity and you are 
applying a judicial philosophy with which I think I have-just as you had 
strong disagreement with the majority on the court on substantive due 
process, I have strong disagreement with you and your dislike of it. 

Judge BOW. Yes. 
The CHAIRMAN. NOW, having said that, let me move along the same 

lines to this notion that has come up in the past of core ideas that people 
mention. Let me be more specific. 

Yesterday you indicated that although you did not like the general- 
ized right of privacy or use of substantive due process, you time and again 
pointed out that certain core ideas were protected and they were pro- 
tected in fist  amendment you pointed out, privacy. First amendment, 
fourth amendment, fifth amendment, eighth amendment. You went 
down the list. 

Now, what I would like to ask you is this. Lf Justices Harlan, Powell, 
Frankfurter, Jackson, Cardozo had found a fundamental right of privacy 
or a fundamental liberty to be protected under another specific amend- 
ment to the Constitution, there would not have been any occasion to see 
that the Constitution also contains the basic right of privacy. 

Obviously they could not find it in any single amendment. There- 
fore, my question is putting aside all the specific amendments you have 
mentioned either now or during the past several days do you believe that 
the Constitution recognizes a marital right to privacy? 

Judge BOW. A marital right to privacy? I do not know. It may well. I 
have seen arguments to that effect, but I have never investigated that. It 
is certainly one that I entirely agree with. I mean, I agree with the con- 
cept, and I think it is very important that it be maintained. 

But I have never worked on a constitutional argument in that area. 
The CHAIRMAN. As YOU know, in Griswold, for example, both the con- 

current opinion and the lead opinion uses and refers to a marital right of 
privacy. 

Judge BOW. Yes. 
The CHAIRMAN. And it seems to me, Judge, that you can't find that 

marital right to privacy in the first, the fourth, the fifth, the eighth 
amendments. The only place you can find it, that anybody has been able 
to find it, iseither in the ninth andlor in the 14th amendment, and both of 
which either through substantive due process or through the ninth 
amendment, you reject-"reject" may be the wrong word-you are very 
leery of the use of the ninth amendment at all as you have outlined for us, 
and you don't like substantive due process. 

So quite frankly, Judge, I don't see how you can find-you, and by 
your theory, a marital right to privacy. 

Judge BORK. I have two answers to that. Let me just clear up the 
ninth amendment business. If somebody shows me historical evidence of 
what they meant by the ninth amendment, I have no problem using it. I 
just don't know the historical evidence. 

You mentioned a book. I have not read it. 
The CHAIRCM. I know, but at some point, because I do not want to 

take the time of the hearing, at some point I really would like to know 
fully and sit down with you. It would be an education for me, and maybc I 
could even show you something on the ninth amendment. 

Judge BORK. All right. As to the martial right of privacy, I think it is 
essential to a civilized society. 1 do not know of any state, including Con- 
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necticut, that has ever tried to interfere with it because even the law in 
Connecticut was never used-nobody ever went in [and] threatened it, 
and I do not think it could be enforced given the fourth amendment and 
given the lack of enforcement. 

So I don't know offhand-I cannot construct just sitting here a con- 
stitutional argument. Maybe I could if I spend a few days at it, but I don't 
think it is a live issue because no state has ever tried to enforce such a law. 

Senator THURMOND. Judge Bork, yesterday, in response to a question, 
you indicated that there are some rights that are not enumerated in the 
Constitution, but are recognized because of the structure of the Consti- 
tution and government. 

Could you give us an example of one of those. 
Judge BOW. Well, the right to travel, I think, Senator, was the first 

derived-I have not re-read the case, recently, but I remember, it is in 
Crandall v. ~evada ,*  a couple years before the 14th amendment was rati- 
fied. 

Nevada was taxing people a dollar every time they left the State, and 
the Supreme Court struck down that tax in saying there was a right to 
travel without hindrance by the State, and it did so on structural reason- 
ing about the nature of the Federal Union, and how you have to travel, 
and so forth. 

But the oldest of structural reasoning in the law-I do not know if it 
is the oldest, but the best-is Chief Justice John Marshall's opinion in 
McCulloch v. ~ a ~ y l a n d , ~  where entirely on structural grounds, he first 
establishes the right of the United States to create a national bank, the 
Bank of the United States, and then establishes that that bank must be 
free from State taxation of its commercial instruments. An entirelystruc- 
tural argument, entirely sound argument. 

873 U.S. (6 Wall.) 35 (1868). 

917 U.S. (Wheat.) 316 (1819). 

FRIDAY, SEPTEMBER 18. 1987 
* * *  

Senator SPECTER. Judge Bork, I want to turn now to a statement you 
made in Barnes v. Mine,lO which has been the subject of some discussion 
as to standing. But in your enumeration of the powers of the President, 
you said this in your dissent, at page 55of the opinion: It-referring to the 
Constitution-quote, "was toallow room for the evolution of the powers 
of various offices and branches, that the Constitution's specification of 
those powers was made somewhat vague. The framers contemplated 
organic development, not a structure made rigid at the outset by rapid 
judicial definition of the entire subject as if from a blueprint." 

There, obviously, you treat executive powers as a blueprint in the 
Constitution with a fuller statement to be developed as organic law. 

Why not such a similar interpretation for the Bill of Rights? Why 
the necessity to find a specific constitutional right as a prerequisite for 
dealing with State legislative action? 

Judge BOW. For this reason, Senator. I said specifically the only time 
I got into a debate with my colleagues over this-and the colleague I was 
having the debate with was Judge Scalia-was in the Ollrnanl1 case, 
where I found a column protected by the f is t  amendment. And as I 
explained there, there will be an evolution of the Bill of Rights as new 
threats to the freedoms guaranteed develop-whether those threats are 
developments in legal doctrine, as in libel law, or threats coming from 
technology, or whatever it is; and you do have an organic growth. And 
there isa lot of freedom in that. I mean, theseare questionsof degreeand 
questions of judgment, which is why you need judges and not just read the 
Constitution. 

But I do no think that I can ever justify a judge putting a freedom or 
value in the Constitution that the framers or the ratifiers in no way con- 
templated. Now, they did not contemplate the circumstances, so you may 
get an evolution for that reason. They did not contemplate future devel- 
opments, so you may get an evolution of a value that is in the Constitu- 
tion. But I think they have to put the value there. 

Senator SPECTER. But in your quotation in Barnes v. Mine,12 when it 
comes to executive power, you allow for growth. In your opinion in 
Ollman v. E v a  and Novak, where Judge-now Justice-Scalia criticized 

1°759 F.2d 21 (1985). 

1kNnan v. Evans & Novak. 750 F.2d 970 (1981). 

12759 F.2d at 55. 
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you as going beyond the intent of the framers, you did expand the consti- 
tutional right, and your opinion in Ollman v. Evam and Novak might be 
said to  have some similarities to Justice Douglas' opinion in Griswold v. 
Connecticut. That is an articulation by a judge of a constitutional right 
which at  least Justice Scalia said was not within the intent of the framers. 

Now, why not that as a general principle of constitutional law? 
Judge BOW. In Ollman, I had a constitutional freedom specified in 

the Constitution, and the question was what it takes to protect that free- 
dom, and I evolved that. Justice Douglas did not point to any freedom or 
value specified in the Constitution, and I think that is the difference 
between the two cases. 

Senator SPECTER. Well, liberty is in the Preamble of the Constitution. 
You have objected to an interpretation or a specification of liberty rights 
in your writing on Meyer v. Nebraska 13and pierce v. Sociefy of Sisters, 14 but 
why not liberty in the very Preamble of the Constitution as  a basis for pri- 
vacy in Griswold v. Connecticut? 

Judge BOW. Senator, I think the reason for that is-and you can use 
liberty in the 14th amendment; it speaks of no person may be deprived of 
life, limb, or  liberty without due process of law- 

Senator SPECTER. Well, I do not pick that one up because it is due 
process, which you have objected to. That is why I picked the fundamen- 
tal of liberty from the preamble. But take liberty either place. It is a cher- 
ished value; it is the cornerstone of the Constitution. It seems to me very 
rational-as rational to say that privacy is derived from liberty that liberty 
implies privacy, as  it does to say that freedom of the press implies the 
Evans-Novak rights which you found in the Ollrnan case. 

Judge BOW. Well, the difficulty, I think, Senator, is that if I decide 
that I am going to protect liberty, just in general, not without any specific 
provision of the Constitution, then I have no-obviously, I cannot say 
everybody is free to do whatever they want to do, and no statute may exist 
because it interferes with liberty; we cannot have anarchy. So then I have 
to define what liberties-I have to define it without guidance from the 
Constitution-what liberties people ought to have and what liberties 
they ought not to have. 

Now, that is exactly the effort I engaged in for about 6 or 7 years in 
that course on constitutional theory that I thought with Alex Bickel. And 
I became convinced that it was an utterly subjective enterprise and that I 

13262 U.S. 390 (1923). 
14268 U.S. 510 (1925). 

was running my values into what I was coming up with. I d o  not 
know-each of us may have a different idea about what liberty requires. 
And if we have no guidance from the Constitution itself, it is just t he  
judge legislating the Constitution-you know, if a judge said, "I think I 
will enact a statute," we would all recognize that that was improper. But a 
statute, I assume Congress could repeal. If a judge legislates the Consti- 
tution, I think the situation is far more serious, and I d o  not want judges, 
including me, going around, saying, "You have this liberty, you d o  not 
have that liberty," and I cannot explain why I got it. 

Senator SPECTER. But why should you be as free to  find additional 
executive powers, as you say you can in Barnes v. Mine, moving from a 
blueprint? 

Judge BOW. Let me see what I said. 
Senator SPECTER. YOU said the Constitution's specification of those 

powers was made somewhat vague- 
Judge BOW. Yes- 
Senator SPECTER. [continuing.] That the framers contemplated 

organic development. Why not organic development for liberty? Why 
only organic development for executive power? 

Judge BOW. But it is not executive power; it is also congressional 
power. There has been an organic development of congressional power, 
too, in this country. 

Senator SPECTER. All right, all right. This really focused on executive 
power. But take it as you have articulated it-why organic development 
for congressional or executive power, but why not organic development 
for people power, d e f i e d  as liberty? 

Judge BOW. Well, there is one decisive difference between you and 
me, Senator Specter, and that is you were elected; I was not. And if the 
people do not like what you are doing with respect to liberty, they have a 
cure. If they do not like what I am doing with respect t o  liberty, they have 
no recourse. 

Senator SPECTER. YOU were not elected when you decided the  
Ollman case. 

Judge BOW. That is right. But I hada constitutional provision, a con- 
stitutional liberty, specified for me, and I was empowered to do my best t o  
ask what is required in this case to protect that freedom. 

Senator SPECTER. Well- 
Judge BOW. NOW, I do not mean to say that judges do not have lati- 

tude, and they may not decide different things differently. But at least I 





nor by the words of the Constitution, from impairing theobligation of its 
own contracts, such defense would be a valid one." 

Well, that is fair to read asan alternative holding to freedom of con- 
tracts or to the "general principles of our political institutions". 

So you go back to 1810, with Marshall, in Rercher v. Peck, on the 
power of the court again and again and again. 

And I grant you that the Lochner decision is a bad one. And I think 
the Court is going to come to bad decisions. But a more fundamental 
issue for me is what is the power of the Court to do; and if you restrict the 
power of the Court to an articulated right, then you very much limit, as I 
see it, the tradition of the Court. 

And I see in your own writing, Barnes v. Mine, when you deal with 
executive and congressional power. and it raises a question raised by 
others, as to whether there is not a broader expanse as you interpret law, 
ascontrasted with the interpretation of law as it relates to the individual, 
that individual liberty. 

Judge BOW. Well, I do not think so, Senator. I hate to say what I have 
said before, but the fact is I have decided some constitutional cases, I 
have decided first amendment cases, and found for individual liberty. I 
decided a double jeopardy clause case just the other day and found for 
individual liberty. There is no problem that way. My only problem is I do 
not want to be a free-floating legislator of constitutional law; I just do not. 

Once a judge gets to the point where he says he is allowed to use the 
concept of liberty do to whatever he thinks liberty requires, then in a 
nomination hearing like this, that judge should be asked to make cam- 
paign promises about what he thinks liberty requires in specific instances, 
so that you would be satisfied he is going to do the right thing. 

And we have been proceeding on the assumption, which I think is 
quite correct, that I should not be asked to make promises about particu- 
lar cases. But if I am free to decide liberty, then you ought to ask me what 
I am going to do about the minimum wage law. 

Senator SPECTER. Judge Bork, I would not ask you what you are going 
todoabout theminimum wage law, just as1 would not askyou about what 
you are going to do about the abortion case. 

Judge BOW. NO, but that is only because you think I am confined by 
some principles and not free to make up liberty as I see fit. 

NOMINATION OF ANTHONY M. KENNEDY TO BE 
ASSOCIATE JUSTICE OF THE SUPREME C O W  

OF THE UNITED  STATES^^ 

U.S. Senate, Committee on the Judiciary, Washington, DC 

The committee met, pursuant to notice, at 10 a.m., in room SR-32.5, 
Russell Senate Office Building, Hon. Joseph R. Biden, Jr., chairman of 
the committee, presiding. 

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy, 
Heflin, Thurmond, Hatch, Simpson, Grassley, Specter, and Humphrey. 

The CHAIRMAN. Judge Kennedy, lct me begin.. .with the uncnumcr- 
ated rights question, which occupied a great deal of our time in the prior 
hearing-not your prior hearing, but the prior hearing with Judge Bork. 

Judge Kennedy, in your 1986 speech on unenumerated rights which, 
if1 am not mistaken-I have a copy of it here-was entitled "Unenumer- 
ated Rights and the Dictates of Judicial Restraint," in that speech you 
place great emphasis on the specific text of the Constitution as a guide- 
post for the court. You said, for example-and I quote from the conclud- 
ing page of that speech- 

I recognize, too, that saying the constitutional text must be our 
principal reference is in a sense simply to restate the question what 
that text means. But uncertainty over precise standards of interpreta- 
tion does not justify failing to attempt to construct them, and still less 
does it justify flagrant departures. 

What we find out today, orat least I do, is how you goabout attempt- 
ing to construct such standards of interpretation. As I read your speech, 
you were concerned that unenumerated rights articulated by the 
Supreme Court, suchas the right of privacy, but not exilusively limited to 
that, in your words "have a readily discernible basis in the Constitution." 
But you also recognize, Judge Kennedy, that the text of the Constitution 
is not always, to use your phrase, I believe, "a definite guide." 

On two separate occasions, in August of 1987 and February of 1984, 
you have described the Due Process Clause, which, of course, contains 
the word "liberty," the 14th amendment. You described that as a spacious 
phrase. That seems to-well, let me not suggest what it suggests. 

18Nornination of Anthony M. Kennedy tobe m i a l e  Justice ofthe Supreme Court 
of the United States 85-88,120-21,135,138,166-168,169-171,172-174, 179-80, 
232-35,237-38 (1988). 



The point I want to raise with you is there seems to be an underlying 
tension here; that you talk about liberty as being a spacious phrase, and 
you insist at  the same time that the constitutional text must be our princi- 
pal reference. 

Although I have my own view of what you mean by that-and they 
are not incompatible, those two phrases, as I see it-I would like you to 
give us your view of the liberty clause. Do  you believe that the textual 
reference to liberty in the 5th and 14th amendments and in the Preamble 
of the Constitution provides a basis for certain fundamental unenumer- 
ated rights? 

Judge KENNEDY. Senator, of course, the great tension, the great 
debate, the great duality in constitutional law-and this has been true 
since the court first undertook to interpret the Constitution 200 years 
ago-has been between what the text says and what the dictates of the 
particular case require from the standpoint of justice and from the stand- 
point of our constitutional tradition. The point of my remarks-and we 
can talk about the Canadian speech in detail, if you choose-was that it is 
really the great role of the judge to try to discover those standards that 
implement the intention of the framers. 

The framers were very careful about the words they used. They 
were excellent draftsmen. They had drawn 11 constitutions for the sepa- 
rate states. This, they recognized, was a unique undertaking. But the 
words of the Constitution must be the beginning of our inquiry. 

Now, how far can you continue that inquiry away from the words of 
the text? Your question is whether or  not there are unenumerated rights. 
To begin with, most of the inquiries that the Supreme Court has con- 
ducted in cases of this type have centered around the word "liberty." 
Now, the framers used that, what I call "spacious phrase," both in the 
fifth amendment, almost contemporaneous with the Constitution, and 
again in the 14th amendment they reiterated it. 

The framers had an idea which-is central to Western thought. 
The CHAIRMAN. Western thought? 
Judge K E ~ ~ ~ m . T h o u g h t .  It iscentral toour American tradition. It is 

central to the idea of the rule of law. That is there is a zone of liberty, a 
zone of protection, a line that is drawn where the individual can tell the 
Government: Beyond this line you may not go. 

Now, the great question in constitutional law is: One, where is that 
line drawn? And, two, what are the principles that you refer to in drawing 
that line? 

The CHAIRMAN. But there is a line? 
Judge KENNEDY. There is a line. It is wavering; it is amorphous; it is 

uncertain. But this is the judicial function. 
The CHAIRMAN. It is not unlike, as I understand what you have said, 

one of your predecessors-if you are confirmed-discussing shared tra- 
ditions and historic values of our people in making that judgment, and 
another of your predecessors suggesting that there is a right to b e  let 
alone, left alone. 

Let me ask you, Judge Kennedy, Justice Harlan, one of the great 
true conservative Justices, in my view, of this century, had a similar con- 
cern; and as I understand it-correct me if I am wrong-expressed it not 
dissimilarly to what you are saying when he said no formula could serve as 
a substitute in this area for judgment and restraint, and that there were 
not any "mechanical yardsticks" or "mechanical answers." 

Do  you agree with the essence of what Justice Harlan was saying? 
Judge KENNEDY. It is hard to disagree with that. That was the second 

Mr. Justice Harlan. Remember, though, Senator, that the object of our 
inquiry is to use history, the case law, andour understanding of the Arner- 
ican constitutional tradition in order to determine the intention of the  
document broadly expressed. 

One of the reasons why, in my view, the decisions of the Supreme 
Court of the United States have such great acceptance by the American 
people is because of the perception by the people that the Court is being 
faithful to a compact that was made 200 years ago. The  framers sat down 
in a room for three months. They put aside politics; they put aside reli- 
gion; they put aside personal differences. And they acted as statesman to 
draw a magnificent document. The object of our  inquiry is to see what 
that document means. 

The  CHAIRMAN. Judge, it will come as no surprise to you that one of 
the storm centers of our last debate and discussion whether or not thcre 
were unenumerated rights and whether the document was expansive. 

Would you agree with Justice Harlan that, despite difficult ques- 
tions in this area, the Court still has a clear responsibility to act to protect 
unenumerated rights, although where it draws that line depends on the  
particular Justice's view? 

Judge KENNEDY. Yes, although I am not sure that he spoke in exactly 
those terms. 

The CHAIRMAN. NO, I am not quoting him. 
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Judge KENNEDY. I am not trying to quibble, but it may well be the bet- 
ter view, rather than talk in terns of unenumerated rights to recognize 
that we are simply talking about whether or not liberty extends to situa- 
tions not previously addressed by the courts, to protections not previously 
announced by the courts. 

The CHAIRMAN. Let us be more fundamental than that. There are 
certain rights that the courts over the years have concluded that Ameri- 
cans have either retained for themselves or have been granted that do not 
find specific reference in the Constitution-the right of privacy being 
one, as you pointed out in your speech, the right to travel. 

So what we are talking about here, what I am attempting to talk 
about here and you are responding, is that whether or not in the case of 
the 14th amendment the word "liberty" encompasses a right that maybe 
heretofore has not been articulated by the court and does not find resi- 
dence in some text in the Constitution, and whether or not the ninth 
amendment means anything. 

Could you tell me what the ninth amendment means to you? And 
for the record, let me read it. I know you know it well. "The enumeration 
in the Constitution of certain rights shall not be cons t~ed  to deny or dis- 
parage others retained by the people." 

Can you tell me what you think the framers meant by that? 
Judge KENNEDY. I wish I had a complete answer. The ninth amend- 

ment has been a fascination to judges and to students of the Constitution 
for generations. 

When Madison-and he was the principal draftsman of the Bill of 
Rights-wrote the Bill of Rights, he wanted to be very sure that his col- 
leagues, the voters, and the world understood that he did not have the 
capacity to foresee every verbal formulation that was necessary for the 
protection of the individual. He was writing and presenting a proposal at 
a time when State constitutions werestill beingdrafted, and he knew that 
some State constitutions, for instance the Virginia Bill of Rights went 
somewhat further than the Constitution of the United States. 

In my view, one of his principal purposes, simply as a statesman, was 
to give assurance that this was not a proclamation of every right that 
should be among the rights of a free people. 

Now, going beyond that, I think the sense of your question is: Does 
the ninth amendment have practical significance- 

Senator THURMOND. Please keep your voice up so we can hear you. 

Judge KENNEDY. Does the ninth amendment have practical signifi- 
cance in the ongoing determination of constitutional cases? 

As you know, the Court has rarely found occasion to refer to it. It 
seems to me the Court is treatingit as something of a reserve clause, tobe 
held in the event that the phrase "liberty" and the other spacious phrases 
in the Constitution appear to be inadequate for the Court's decision. 

The CHAIRMAN. Judge, I do not want to hurt your prospects any, but I 
happen to agree with you, and I find comfort in your acknowledgement 
that it had a purpose. 

There are some who argue it has no purpose. Some suggest it was a 
water blot in the Constitution. But I read it as you do. It does not make 
either of us right, but it indicates that there is some agreement, and I 
think the historical text, and the debate surrounding the Constitution 
sustains the broad interpretation you have just applied. 

And is it fair to say that in the debate about unenumerated rights, 
and the right of privacy in particular, that there is a question of crossing 
the line, acknowledging the existence of unenumerated rights, and the 
existence of the right of privacy? The real debate for the last 40 years has 
been on this side of the line, among those who sit on the bench and the 
Supreme Court, who acknowledge that there is, in fact, for example, a 
right to privacy, but argue vehemently as to how far that right extends. 

Some believe that extends only to a right of privacy to mamed 
couples. Others would argue, and will argue, I assume at some point, that 
the right of privacy extends to consensual homosexual activity. But the 
debate has been on this side of the line, that is, as to how far the right 
extends, not if the right exists. 

Do you have any doubt that there is a right of privacy? I am not ask- 
ingyou where you draw the line, but that it does exist and can be found, 
protected within the Constitution? 

Judge KENNEDY. It seems to me that most Americans, most lawyers, 
most judges, believe that liberty includes protection of a value that we 
call privacy. Now, as we well know, that is hardly a self-defming tern, and 
perhaps we will have more discussions about that. 

1 1 1  

Senator DECONCINI. I would like to turn to another subject matter. 
The Chairman touched on it somewhat this morning, regarding your 
Canadian Institute speech that you made in December of 1986, and as it 
relates particularly to the privacy question. 

On page 9 of that text, you state that: 
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It is difficult for courts to determine the scope of personal priva- 
cy when it is specifically mentioned in a written constitution, and that 
courts confront an even greater challenge when the Constitution 
omits language containing the word privacy, or private. 

Now in discussing the legislation, and the legitimate sources for the 
right of privacy, you mentioned the Supreme Court cases, the Bowers 
case, and the GriswoId case. 

And it appears from reading your speech, that you have concluded, 
without question, that there is a fundamental right to privacy. And I think 
the Chairman had you state that, and that is your position, correct? 

Judge KENNEDY. Well, I have indicated that is essentially correct. I 
prefer to think of the value of privacy as being protected by the liberty 
clause; that is a semantic quibble, maybe it is not. 

Senator DECONCIM. But it is there, is that- 
Judge KENNEDY. Yes, sir. 
Senator DECONCIM. NO question about it being in existence? 
Judge KENNEDY. Yes, sir. 
Senator DECONCINI. NOW the Chairman also touched a little bit on 

the ninth amendment, and just out of education for this Senator, do you 
have an opinion why the Supreme Court seems to shy away from using 
that ninth amendment for some of these unspecified rights that have 
been, I think quite clearly enunciated by the Court, vis-a-vis the right of 
privacy? 

Judge KENNEDY. Again, I am not sure. I think the Court finds a surer 
guide in the 14th amendment or the fifth amendment, because the word 
liberty is there. In the ninth, of course, it is simply an unenumerated 
right. 

I think also that the Court has this problem: as we have indicated, 
Mr. Madison, and his colleagues, were concerned with the ninth amend- 
ment to assure the States that they had adequate freedom for the writing 
of their own constitutions, but under the incorporation clause that is 
flipped around. 

Under the incorporation clause, the ninth amendment would 
actually be used as a constraint on the States, and I think the Court may 
have some difficulty in moving in that direction. I do not think the Court 
has foreclosed that, and I do not think, for reasons-as I have indi- 
cated-that it should address the issue until it has to. 

Senator HERIN. In this Canadian Institute speech you deal with 
unenumerated rights, and in that speech you state that most rights in the 
Constitution are enforced as negatives or prohibitions, not affirmative 
grants, and you list as examples, Congress shall make no law respecting 
the establishment of religion, no warrant shall issue but upon probable 
cause, or nor shall any state deprive any person of life, liberty or property 
without due process of law. 

You seem to view these prohibitions in the Constitution as limiting 
the expansion of judicial power. Are they also, though, a means of pre- 
venting government from denying individuals their fundamental rights? 

Judge KENNEDY. I would agree that they certainly are, Senator. And 
in the negative form they are easily understood well, not always easily 
enforced, but I think easily understood. 

Senator GRSSLEY. . . . Judge Kennedy, during the committee's con- 
sideration of Supreme Court nominees over the past several months, it 
has been asserted several times by different people that one of the jobs of 
a judge is to find and create rights which are not in f a a  mentioned in the 
Constitution, but which the Judge might deem to be very "fundamental." 
Fundamental in terms of the mind of the judge and the judge's own 
abstract moral philosophy. 

Do you see any dangers with such an undefined standard as a foun- 
dation for constitutional analysis? In other words, how confident can we 
be that judges, fallible human beings as they are, will exercise that mighty 
power appropriately? 

Judge KENNEDY. I am not sure how you can be satisfied that a judge 
will not overstep the Constitution bounds. What you must do is, number 
one, examine the judge's record; document his or her qualifications and 
commitment to constitutional rule. 

As I think Mr. Justice Jackson said, judges are not there because 
they are infallible; they are infallible because they are there. 

I think that comment is somewhat inappropriate. I do not think 
judges think of themselves as infallible at any point. Certainly the history 
of the Supreme Court in which the Court hasbeen willing to recognize its 
errors and to overrule its decisions, indicates that the justices take very 
conscientiously their duty to interpret the Constitution in the appropri- 
ate way. 
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Senator GR~SSLEY. If we do not recognize the dangers of judges using 
undefined standards, aren't we doomed to end up with a small group of 
unelected, unrepresentative judges making the law in this country? 

Judge KENNEDY. That, Senator, is one of the great concerns of any 
scholar of the Constitution. This is not the aristocracy of the robe. 

Judges are not to make laws; they are to enforce the laws. This is 
particularly true with reference to the Constitution. 

* 8 8 

Senator b y . .  . . In the Stanford University speech that everybody 
has talked about here, you said that it is important to distinguish between 
essential rights in a just system, and essential rights in our own constitu- 
tional system. And as I understand your speech, the rights in the first 
category-rights that some may consider essential to a just systembut not 
essential rights in our own constitutional system-are not enforceable by 
our courts. Is that correct? 

Judge KENNEDY. That is correct. I was quite willing to posit that the 
framers did not give courts authority to create a just society. 

Senator LEAHY. NOW those rights that are essential to a just system 
are those things like providing adequate housing, nutrition, education, 
those kind of rights? 

Judge KENNEDY. Yes, sir. 
Senator LEAHY. And that requires affirmative government action? 
Judge KENNEDY. Mostly affirmative government action, although the 

Supreme Court in a case, Plyler v. ~ 0 e . l ~  held that the State of Texas 
could not altogether deprive illegal aliens of education. 

Senator MY. SO there are essentials? 
Judge KENNEDY. SO even here there is an area for the courts topartic- 

ipate in. 
Senator LEAHY. SO there are some essential rights in our own consti- 

tutional system, to use your words, that are not explicitly spelled out in 
the Constitution, but are enforceable by our federal courts? 

Judge KENNEDY. The equal protection jurisprudence makes that 
rather clear. 

Senator LEAHY. NOW, earlier this year in the Ninth Circuit Judicial 
Conference speech, you said that each branch of government-and I 

19457 U.S. 202, reh'g den. 458 U.S. 1131 (1982). 

assume you include courts in that-is bound by an unwritten constitution 
that consists of our ethical culture, our shared beliefs, our common 
vision. 

Are there rights included in this unwritten constitution? 
Judge KENNEDY. Well, I would think so, yes. 
Senator Lwrv. Such as? 
Judge KENNEDY. My point about the unwritten constitution, I sup- 

pose, has been to try to explain how that term was used by early political 
philosophers. 

Plato, Aristotle, Hobbes, all talked about the constitution. And 
what they meant was, the whole fabric of a society. 

As you know, there are something like 160 written constitutions in 
the world today. Very few of them work like ours does. And yet their 
terms in some cases are just as eloquent, and perhaps even more 
eloquent. 

Their terms are somewhat more far-reaching in the grant of the 
positive entitlements that we have talked about, the right to adequate 
housing, food, shelter. 

But they do not work. The reason ours works isbecause the Ameri- 
can people do have a shared vision. And I think important in that shared 
vision is the idea that each man and woman has the freedom and the 
capacity to develop to his or her own potential. 

That is somewhat different than the Constitution states it, but I 
think all Americans believe that. And I think that has a strong and a very 
significant pull on the legislature and on the courts. 

Senator LEAHY. At the same time, an unwritten constitution-you 
say that it instructs government to exercise restraints. What does the 
court do when another branch of government ignores that counsel and 
takes some unrestrained action? Say the action of another branch does 
not violate a specific constitutional prohibition, can the courts strike that 
down because it violates this unwritten constitution that restrains all 
branches? 

Judge KENNEDY. NO. But, again, this is the consensus that our society 
has that makes it work. One of the great landmark- 

Senator LEAHY. HOW do you square them if you havegot these essen- 
tial rights out there one way-that is, at the same time you have got the 
essential rights pushing here, but you have some unrestrained action 
pushing there. Do they square? 

Judge KENNEDY. Well, I hope they square. 
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Senator LEAHY. Can the courts make them square? 
Judge KENNEDY. Absent an abiding respect by the people for the 

judgments of the court, the judgments of the court will not work. And the 
Constitution does not work if any one branch of the Government insists 
on the exercise of its powers to the extreme. 

One of the great landmarks in the constitutional history was when 
President Truman complied within the hour with the Supreme Court's 
order to turn back thesteel mills. President Nixondid the same thingwith 
the tapes. That is what makes the Constitution work. 

The Constitution fails when agovernor stands in front of the court- 
house with troops to prevent the integration of the schools subject to a 
Supreme Court order. The Constitution does not work very well when 
that happens. 

Senator LEAHY. Judge, let me ask you about another right that was 
not mentioned in your Stanford speech-the right of the press and the 
public to attend criminal trials. In the case of Richmond Newspapers, Inc. v. 
~ ~ n i a , ~ o  the Supreme Court recognized this right, though the court 
acknowledged that 'The Constitution nowhere spells out a guarantee for 
the right of the public to attend trialsn. 

You have had occasion to enforce what apparently is an unenumer- 
ated right to attend trials. I believe that in one of DeLorean trials, you 
did. Do you think the Supreme Court made a right or wrong turn when it 
recognized the right of public access in the first place, in the Richmond 

Newspapers decision? 
Judge KENNEDY. Well, rather than comment specifically on the opin- 

ion, I would say that right of access generally is an important part of the 
first amendment and is properly enforced by the courts. 

Should I wait? 
Senator LEAHY. NO. Just a bomb going off. Senator Heflin does sort 

of a bomb alert, but we never clear the room for little things like that. 
Judge KENNEDY. In the ~ e ~ o r e a n ~ l  case, incidentally, the question 

was whether or not newspapers could inspect sentencing documents. 
Senator h~. YOU say that from the first amendment, but that isan 

expansive reading of the first amendment, is it not? 

20448 U.S. 555 (1980) (excerpted as appendix C in thu book). 
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Judge K ~ E D Y .  I am not so sure that it is expansive. 
Senator LEAHY. YOU would not consider that expansive? You would 

not consider it an expansive reading of the first amendment, the right of 
the public to be- 

Judge KENNEDY. That the press is allowed to be at trial? 
Senator LEAHY. Press to be at a trial. 
Judge KENNEDY. Well, I think perhaps we could characterize it as an 

expansive reading. 
Senator LEAHY. But a justifiable one? I am not trying to put words in 

your mouth. I am really not trying to put words in your mouth. 
Judge KENNEDY. I think a very powerful case can be made for the 

legitimacy of that decision. 
Senator Lww. Thank you. 
What about the right to teach a foreign language to one's children? 

In the Stanford speech, you point out that such a right might be found 
from an expansive reading of the first amendment. The Supreme Court 
did not find the right there but recognized the right anyway in the case of 
Meyer v. Nebraska. 

Judge KENNEDY. Yes. Meyer v. Nebraska has a whole catalogue of 
rights that the Supreme Court thought were fundamental, some of them 
quite expansive- the right to pursue happiness. The first amendment, it 
seems to me, has tremendous substantive force and can easily justlfy the 
result in Meyer and Pierce. 

Senator LEAHY. But that was not what the Supreme Court found. 
Judge KENNEDY. NO. The Supreme Court at that time, I think, was 

essentially unaware of the expansive nature of its f i t  amendment deci- 
sions. Those cases were 1916. Well, the laws were passed in 1916, and 
then it took a few more years to get up to the court. 

Senator LEAHY. But were they wrong in their decisions? I mean, did 
they have the right result, the wrong reasoning? 

Judge KENNEDY. Well, my point was that the statements in the opin- 
ion, the broad statements of the opinion, I was not sure could support a 
whole body of jurisprudence. 

Senator h. Well, that whole list of rights: should they recognize 
and enforce each of the rights they listed out in Meyer? 

Judge KENNEDY. Again, I think that most American think that they 
have those rights, and I hope that they do. Whether or not they are fully 
enforceable by the courts in those specific terms is a matter that remains 
open. 



Senator J A A H Y .  So are those rights-you find a right of privacy-but 
as to the rights in Meyer, I did not quite follow your last answer. That 
threw me a bit. Would you repeat that, please? 

Judge KENNEW. Well, it is not clear to me that each and every one of 
the rights set forth in Meyer can sustain a complaint for relief in a federal 
court. I would be very puzzled if 1 received a complaint that alleged that 
the plaintiff was denied his right to happiness. 

Senator h. Well, in fact, that is sort of like what you said in the 
Stanford speech. Let me just take one quote out of there. you say, "It 
seems intuitive to say that our people accept the views set forth in Mqver, 
but that alone is not a conclusive reason for saying the court may hold 
that each and every right they have mentioned is a substantive, judicially 
enforceable right under the Constitution." 

What do you look for beyond just the feeling that our peoplc accept 
these rights to make them such fundamental rights that they are judi- 
cially enforceable? 

Judge KENNEW. Well, there is a whole list of things, and one problem 
with the list is that it may not sound exhaustive enough. But essentially, 
we look to the concepts of individuality and liberty and dignity that those 
who drafted the Constitution understood. We see what the hurt and the 
injury is to the particular claimant who is asserting the right. We see 
whether or not the right has been accepted as part of the rights of a free 
people in the historical interpretation of our own Constitution and the 
intentions of the framers. 

Those are the kinds of things you look at, but it is hardly an exhaus- 
tive list. You, of course, must balance that against the rights asserted by 
the State, of which there are many. 

Senator h. What if some of those rights that you see felt by our 
people, strongly felt, conflict with your own personal views? What then? 

Judge KENNEDY. I think that the judge, in assessing what the society 
expects of the law, must give that great weight rather than his or her own 
personal views. 

Senator L,EAHY. Where do you look, what do you look to to find out, 
you know, what these rights are-and I realize we are talking in a very 
gray area. Probably to some who might be listening this may seem like an 
academic discussion that is wonderful for a classroom. And somebody 
suggestedyesterdayyour students will be watching to see how you answer 
this. I have to think that these are the same kinds of questions that have 
gone through judges' minds to a greater or lesser degree when we have 

made some of the major moves in our Constitution-some of the cases 
we now refer to as milestones and others would refer to as abrupt and 
unforgivable changes, depending upon which side you are on. 

But what doyou look to whenyou try to determine what those rights 
are that are so solid in our people, those senses or right? How do you find 
them? 

Judge KENNEW. Well, I wish I could give a good, clear answer to the 
question. I think in that same speech I said in frustration, "Come out, 
come out, wherever you are", looking for the sources and the definitions 
of unenumerated rights. 

You look in large part to the history of our own law. This is what 
stare decisis is all about. You look to see how the great Justices that have 
sat on the Court for years have understood and interpreted the Constitu- 
tion, and from that you get a sense of what the Constitution really means. 

Senator HUMPHREY.. . . [Y]ou write your own speeches; is that cor- 
rect? 

Judge KENNEDY. Yes, Senator; for better or worse. 
Senator HUMPHREY. Well, they are very good. The ones I have read 

are very, very good. Inasmuch as you write them yourself, that gives us 
some insight into your thinking. I find your logic to be very clear. 

The Stanford speech is one that has been examined a number of 
times. That is an important speech. It isa verygood speech, would you not 
say so? 

Judge KENNEDY. I enjoyed it. I want to make clear that I never speak 
from notes. 

Senator HUMPHREY. Yes. 
Judge KENNEDY. I gave the Senate what notes I had. I think that 

speech came out about that way. 
Senator HUMPHREY. Yes. 
Judge KENNEDY. One of the dangers is you sometimes forget the 

principal part of the speech until after you have given it. 
Senator HUMPHREY. Well, we all understand that. I think i t  is a very 

good speech. I want to examine a few pans of that and then pans of some 
other speeches, if I have time. 

Let me quote from your Stanford speech. 
"One can assume that any certain or fundamental rights should 

exist in any just society. It does not follow that each of those essential 
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rights is one that we, as judges, can enforce under the written Constitu- 
tion." 

"The due processclause knot a guarantee of every right that should 
inhere in an ideal system." 

Is that a correct quote? 
Judge K E ~ D Y .  That isa correct quote, and I think it isa correct con- 

cept. 
Senator HUMPHREY. YOU have not changed your mind since 1986? 
Judge KENNEDY. NO, sir. 
Senator HUMPHREY. 'The due process clause is not a guarantee of 

every right that should inhere in an ideal system." So it is not a blank 
check? 

Judge KENNEDY. Certainly not. 
Senator HUMPHREY. HOW about the ninth amendment? 
Judge KENNEDY. Well, as I indicated yesterday, the meaning of the 

ninth amendment, and even its purpose, is shrouded in doubt, and the 
Court has not, in my view, found it necessary to refer to that amendment 
in order to stake out the protectionsfor liberty and for human rights that 
it has done so far in its history. 

Senator HUMPHREY. Never used the ninth amendment to ground an 
opinion- 

Judge KENNEDY. Yes. There may be some quarrel with that statement 
because of an isolated reference by Mr. Justice Douglas in the Griswold 
case, and by the concurring opinion of Mr. Justice Goldberg in the same 
case. 

Senator HUMPHREY. Well, if judges-in you opinion-if judges can- 
not enforce each of the essential rights which should exist in a just soci- 
ety, what should the Court do to move us toward a more ideal system 
when the political branches fail to act? 

Judge KENNEDY. I suppose the Court can cry in protest if it sees an 
injustice in a particular case.The law is an ethical profession, and the law 
is designed to seek justice. 

And if courts see an injustice being done, I think the oath of our pro- 
fession requires us to bring that to the attention of the Congress. On the 
other hand, judges whoare appointed for life cannot use the judiciary as a 
platform for their own particular views. So there is a duality there. 

Senator HUMPHREY. What do you mean by "judges bringing that to 
the attention of the Congress"? 

Judge KENNEDY. Well, from time to time, in our opinions we tell the 
Congress, please look at this statute and see the way we are enforcing it. 
Do you reallywant us to do this? I think that isquitea legitimate function 
of the Court. 

I have said that in some of the RICO cases. Some of my other 
colleagues have, too. It is just not at all clear to us that the way we are 
enforcing RICO is what Congress really had in mind, but we are follow- 
ing where the words lead us. 

Senator HUMPHREY. I want to go back to the ninth amendment. 
Yesterday, you said it seems to me the Court is treating it as something of 
a reserve clause to be held in the event that the phrase liberty, and the 
other spacious phrases in the Constitution appear to be inadequate for 
the Court's decision. 

You say, it seems to me the Court is treating, has been treating it asa 
reserve clause. 

Is that your view, that it ought to be treated as a reserve clause, to be 
held in the event that the spacious phrases are inadequate to the matter 
at hand? 

Judge KENNEDY. My characterization waswhat I thought the philoso- 
phy of the Court was to date, and I think it is important that the Court not 
confront such an ultimate and difficult issue unless it has to. 

A case grounded solely on the ninth amendment requires the judge 
to search in the very deep recesses of law, where I am not sure there are 
any answers. 

Senator HUMPHREY. Well, if I have time, I want to come back to the 
ninth amendment and discuss the historical context, the intent of the 
authors and the framers, which seems to have been ignored in some of 
the discourse in this hearing so far. 

Senator HUMPHREY. . . . I want to go back to the ninth amendment, 
Judge Kennedy. If I understood some of the questions correctly, some 
Senators seem to be trying to get you to say that there are some privacy 
rights hiding there in the ninth amendment waiting to come out, come 
out, wherever you are. That seems to me to be a very generous reading of 
the intent of the authors and ratifiers of the ninth amendment. Wouldn't 
your agree? 

Would you give us your understanding of the historical intent of the 
ninth amendment? 



Judge KENNEDY. Well, as I have indicated, the intent is really much in 
doubt. My view was that Madison wrote it for two reasons. Well, they are 
really related. He knew, as did the otherframers, that they were engaged 
on an enterprise where they occupied the stage of world history; not just 
the stage of legal history, but the stage of world history. These were 
famous, famous men even by the standards of a day unaccustomed to 
celebrities. And he was very, very careful to recognize his own fallibilities 
and his own limitations. 

So he first of all wanted to make it clear that the first eight amend- 
ments were not an exhaustive catalogue of all human rights. Second, he 
wanted to make it clear that State ratifying conventions, in drafting their 
own constitutions, could go much further than he did. And the ninth 
amendment was in that sense a recognition of State sovereignty and a 
recognition of State independence and a recognition of the role of the 
States in defining human rights. That is why it is something of an irony to 
say that the ninth amendment can actually be used by a federal court to 
tell the State that it cannot dosomething. But the incorporationdoctrine 
may lead to that conclusion, and that is the tension. 

Senator HUMPHREY. May lead to that conclusion. 
Judge KENNEDY. May. May lead to that conclusion. 
Senator HUMPHREY. Well, let me ask you this, finally. I do hope we 

will have an opportunity to think about matters further and ask further 
questions of you. Let me just ask you this, finally, with regard to privacy 
rights. 

What standards are there available to a judge, a Justice in this case, 
to determine which private consensual activities are protected by the 
Constitution and which are not? 

Judge KENNEDY. There are the whole catalogue of considerations 
that I have indicated, and any short list or even any attempt at an exhaus- 
tive list, I suppose, would take on the attributes of an argument for one 
side or the other. 

A very abbreviated list of the considerations are the essentials of the 
right to human dignity, the injury to the person, the harm to the person, 
the anguish to the person, the inability of the person to manifest his or 
her own personality, the inability of a person to obtain his or her own 
self-fulfillment, the inability of aperson to reach his or her own potential. 

On the other hand, the rights of the State are very strong indeed. 
There is the deference that the Court owes to the democratic process, 
the deference that the court owes to the legislative process, the respect 

that must be given to the role of the legislature, which itself is an inter- 
preter of the Constitution, and the respect that must be given to the legis- 
lature because it knows the values of the people. 

Senator HUMPHREY. Those, especially the first category, sound like 
very subjective judgments. 

Judge KENNEDY. The task of the judge is to try to find objective refer- 
ents for each of those categories. 

Senator HUMPHREY. I remain uneasy about what you said regarding 
the ninth amendment. You said, it seems to me, the Court is treating it as 
something of a reserve clause to be held in the event the phrase "libcrty" 
and the other spacious phrases in the Constitution appear to be inadc- 
quate for the Court's decision. 

I don't know why you choose to be so vague, and in my mind 
so-leave things in such a womsome suspension, when the Court has 
never used the ninth amendment to invent new rights. Indeed one of the 
most liberal of the liberals, William 0. Douglas, said in his concurring 
opinion in Doe that "the ninth amendment obviously does not create fed- 
erally enforceable rights,"22 and against that finding by Justice Douglas, 
against history of the Court, against the clear-there are few arnend- 
ments that have a clearer historical context, where the intent is clearer, 
than the ninth amendment. 

And now the thing has been reversed-if we apply the doctrine of 
incorporation illogically to it, and you seem to hold open that possibility, 
the thing is reversed in its intent- 

Judge KENNEDY. Yes. 
Senator HUMPHREY. [continuing]. Intended application, and now you 

are saying that the Court is holding it in reserve. In case it can't find some- 
thing else in the Constitution, why it always has this to fall back on. 

Judge KENNEDY. Well, to begin with, don't shoot the messenger. I am 
describing the jurisprudence of the Court as I think it exists. The Court 
has simply not had the occasion to reach the ninth amendment for the 
resolution of its cases, and it seems to be inappropriate for me to 
announce in advance what its meaning is. I have indicated what I think, 
what I understand its original purpose to be, which was actually a dis- 
claimer that the Constitution of the United States was intended to con- 
strain the States in any respect in the adoption of their Bill of Rights. 

=Doc v. Bolton, 410 U.S. 179. 210 (1973) (Douglan. J.. concurring). 



Senator HUMPHREY. Well, do you find a-do you consider the intent 
of the ninth amendment to be pretty clear? 

Judge KENNEDY. NO. 
Senator HUMPHREY. Even given the historical- 
Judge KENNEDY. Well, the purpose of it is as I believe I have 

described it. 
Senator HUMPHREY. Well, what is the difference between the 

purpose and the intent? 
Judge KENNEDY. Its meaning is somewhat unclear. The reason for 

Madison's using it as a device is not completely clear. I think the explana- 
tion I gave is the best one, but that is not completely clear. 

Senator HUMPHREY. Well, his words are pretty clear on the point, if I 
just knew where to find them. I am getting paper fatigue at this point. You 
have got fatigue yourself I am sure. Here it is. 

He said that "It has been objected also against the Bill of Rights that 
by enumerating particular exceptions to the grant of power it would dis- 
parage those rights which were not placed in that enumeration, and it 
might follow by implication that those rights which were not singled out 
were intended to be assigned into the hands of the general government 
and were consequently insecure." 

And so this was a clarification on the part of the Federalists that 
even though certain rights were enumerated that didn't mean that every- 
thing else was denied to the States. 

Judge KENNEDY. I think that that is the most plausible interpretation 
of the amendment. 

Senator HUMPHREY.. . . In your Stanford speech you point out that in 
the post-Griswold privacy cases the debate shifts to the word "privacy" 
rather than to the constitutional-to a constitutional term such as 
"liberty." 

What is the significance in that statement? What are you trying to 
say? 

Judge KENNEDY. Well, I was trying to indicate that simply because we 
find a new word we don't avoid a whole lot of very difficult problems. It is 

\ not clear to me that substituting the word "privacy9*is much of an advance 
over interpreting the word "liberty," which is already in the Constitution. 

And I indicated that, to illustrate that, that the Convention on 
Human Rights, which contains the word "private,"produced a case which 
had many of the same issues in it that we would have to confront, and so 

that the word "privacyn should not be something that convinces us that 
we have much certainty in this area. 

Senator HUMPHREY. Are you saying that these privacy cases would be 
better dealt with under the liberty clause? 

Judge KENNEDY. That is why I have indicated that I think liberty does 
protect the value of privacy in some instances. 

Senator HUMPHREY. YOU would prefer then to deal with privacy cases 
under the liberty clause? 

Judge KENNEM. Yes. 
Senator HUMPHREY. AS opposed to dealing with them under emana- 

tions of penumbrae? 
Judge KENNEDY. Yes, sir. 
Senator HUMPHREY. Ever seen an emanation? That is a real term of 

art, isn't it? I am not a lawyer. Had that ever been used before? 
Judge KENNEDY. Certainly not in a constitutional case. 
Senator HUMPHREY. That is really a, that one is really a shameless 

case of - 
The CHAIRMAN. Senator, excuse me. 
Senator HUMPHREY. Yes? 
The CHAIRMAN. The Senator from West Viginia would like to ask you 

a question. 
Senator BYRD. Did you say emanation? To emanate? What is the 

word you are referring to? 
Judge Kennedy. Emanations. 
Senator BYRD. Emanations? 
Judge Kennedy. Emanations, yes. "Penumbras and emanations" 

was the phrase used in the Griswold case. 
Senator BYRD. Thank you. That word is not in the Constitution, 

though, is it? 
Judge Kennedy. Not at all. And I have indicated it is not even in any 

previous-the Senator indicated it was not even in any previous cases. 
Senator BYRD. But the word "liberty" is in the Constitution? 
Judge Kennedy. Yes, sir. 
Senator BYRD. I like that word "libertyn in the Constitution. 
Senator HUMPHREY. DO you think there are a whole lot more emana- 

tions from this penumbra? 
Judge KENNEDY. I don't find the phrase very helpful. 
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Senator HUMPHREY. Good. Well, two hopes. Hope number one is that 
you will at least once ayear read your Stanford speech. Hope number two 
is that you will not intrude on our turf. Thank you. 

Judge KENNEDY. Thank you, Senator. I will certainly commit to the 
former, and I will try to comply with the latter. 

The CHAIRMAN. Judge, have you had a chance to read "The Forgotten 
Ninth Amendment" by Bennett P. Patterson? 

Judge KENNEW. I think I glanced at it some years ago, Senator. 
The CHAIRMAN. Well, while we are hoping I hope you read it again. 
Judge KENNEDY. All right. 
The CHAIRMAN. We will have an opportunity, the Senator and I, as 

long as we are here to debate the meaning of the ninth amendment, but 
in here he liberally quoted from Madison's utterances at the time. It may 
be somewhat selective, I think not. And the point one of the authors 
makes is, "The last thoughtw-referring to the ninth amendment-"The 
last thought in their minds was that the Constitution would ever be con- 
strued as a grant to the individual of inherent rights and liberties. Their 
theorym-meaning the Founding Fathers-"Their theory of the Consti- 
tution was that it was only a body of powers which were granted to the 
government and nothing more than that." 

And it seems, if you read the ninth amendment, how anyone could 
avoid the conclusion that the word "retained" means "retained." Now 
you can argue whether it is retained by the States, or retained by individu- 
als. That is a second argument. I won't go into that at the moment. But it 
seems to me that one of the-I have not found any reason, which I think 
in part disturbs my friend from New Hampshire, to disagree with any of 
the points you have made about your interpretations of the Constitution. 

As I have indicated earlier, I find your reading of the Constitution, 
yourfiding of the word "liberty" in the Constitution and that it hassome 
meaning and application, and your attitude about the fourteenth amend- 
ment in general, the fifth amendment, to be a conservative, mainstream 
and fundamentally different than Judge Bork's. 

The C m w . .  . . Now, Judge, there has been, obviously, we have 
just had some discussion about your view on the ninth amendment. As 
you know, Justice Goldberg, as you mentioned, in the birth control case 
and Justice Burger in the Richmond Newspaper case both treated the 
ninth amendment asa rule of somewhat generous construction, not just a 
reminder that States can protect individual rights in their constitution, an 

idea that would have made the ninth amendment in my view redundant in 
light of the fact we had a 10th amendment that provides for just that. 

In the view of Justices Goldberg and Burger the ninth amendment 
announces that the word "liberty" in the fifth amendment and later in the 
14th amendment is broader than specifically enumerated rights con- 
tained in the Bill of Rights. The ninth amendment, in other words, in my 
view c o n f i i s  in the text of the Constitution that spacious reading of lib- 
erty, the so-called Liberty Clause, that you have said you thought was a 
proper reading. 

I understood you yesterday as embracing the view of Goldberg and 
Burger in the regard that the notion of liberty, the Liberty Clause as 
being one of those spacious phrases. 

Former Chief Justice Burger thought that the ninth amendment 
shows a belief by the framers that fundamental rights exist that are not 
expressly enumerated in the f i t  eight amendments, and the intent of 
the rights included in the f i t  eight amendments are not exhaustive. 

I would like to quote from a case. Justice Burger says: 

But arguments such as the State makes have not precluded rec- 
ognition of important rights not enumerated. Notwithstanding the 
appropriate caution against reading into the Constitution rights not 
explicitly defined, the Court has acknowledged that certain unarticu- 
lated rights are implicit in enumerated guarantees. For example, the 
rights of association and of privacy, the right tobe presumed innocent, 
the right to be judged by a standard of proof beyond reasonable doubt 
in acriminal trial, as well as the right to travel, appear nowhere in the 
Constitution or the Bill of Rights. Yet, these important but unarticu- 
lated rights have nonetheless been found to share Constitutional p r e  
tection in common with explicit guarantees. The concerns expressed 
by Madison and others have been resolved; fundamental rights, even 
though not expressly guaranteed. have been recognized by the Court 
as indispensable to the enjoyment of rights explicitly defined. 

Then there is a footnote, Footnote 15. "Madison's comments in the 
Congress also revealed a perceived need for some sort of Constitutional 
saving clause, which, among other things, would serve to foreclose appli- 
cation of the Bill of Rights of the maximum that the a f f i a t i o n  of partic- 
ular rights implies the negation of those not expressly defied.  

"Madison's efforts, culminating in the ninth amendment, serve to 
allay the fears of those who were concerned that expressing certain guar- 
antees could be read as excluding other." 

Now, Judge, in general terms do you share the view of Justice 
Burger about enumerated rights? 
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Judge KENNEDY. Well, in general terms, it is not clear to me that 
Chief Justice Burger's position would be any different if the ninth 
amendment were not in the Constitution. I think liierty can support 
those conclusions he reached, and the meaning, purpose, and interpreta- 
tion of the ninth amendment, I think the Court has very deliberately not 
found it necessaq to explore. 

The CHAIRMAN. But I think Justice Burger used almost the same 
words you used yesterday that the Senator from New Hampshire would 
veq much like for you to recant. He uses the phrase "saving clause." 

Judge KENNEDY. I think I used the words "reserve clause." 
The CHAIRIIIAN. YOU used the word "reserve" clause. 
Judge KENNEDY. And I think the Court as a whole-I am not talking 

about individual Justices-has taken that view of the amendment, that 
they just find it unnecessary to reach that point. 

The CIIAIRMAN. Are they not also, with good reason, a littlc bit afraid 
of the amendment, because once you start down the road on that amend- 
ment-I find the ninth amendment clear, and I think most Justices have 
found it clear, in fact. 

But they are reluctant to use it because once you start down the road 
on the ninth amendment, then it becomes very difficult to figure where to 
stop; what are those unenumerated rights. 

Judge KENNEDY. And it is the ultimate irony that an amendment that 
was designed to assuage the States is being used by a federal entity to tell 
the States that they cannot commit certain acts. 

The CHAIRMAN. Well, ironically, I think that it was, in fact, not 
designed, that amendment, in particular, to assuage the States as it 
related to the rights of the States. I think it was designed to assuage the 
representatives of the various States to allay their fears that any govern- 
ment-in this case, the only one they were dealing with at the moment, 
the central government-was going to, as a consequence of the first eight 
amendments, conclude that they were the only rights that, in fact, were 
retained by the people. 

Judge KENNEDY. I understand that position. 
The CHAIRMAN. That is a veq tactful answer and you would make one 

heck of an ambassador. Maybe there are State Department representa- 
tives, but I do not think it is appropriate for me to push you any further on 
this because I, quite frankly, think you have left us all where I think it is 
proper to be left, quite frankly, and that is I do not think anyone here and 

anybody not here, including the President of the United States, and I sus- 
pect, Judge not even you, knows how you are going to rule on some of 
these issues. 
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NOMINATION OF DAVID H. SOUTER TO BE 
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OF THE UNITED STAIZS~~ 

U.S. Senate, Committee on the Judiciary, Washingon, DC 
The committee met, pursuant to notice at 10:05 a.m., in room 215, 

Senate Hart Office Building, Hon. Joseph R. Biden, Jr. (chairman of the 
committee) presiding. Also present: Senators Kennedy, Metzenbaum, 
DeConcini, Leahy, Heflin, Simon, Kohl, Thurmond, Hatch, .Simpson, 
Grassley, Specter, and Humphrey. 

The CHAIRMAN.. . .Judge: Do you agree with Justice Harlan'sopinion 
in Griswold that the due processclause of the 14thamendment protectsa 
right of a married couple to use birth control to decide whether or not to 
have a child? 

Judge S O ~ R .  I believe that the due process clause of the 14th 
amendment does recognize and does protect an unenumerated right of 
privacy.. . . 

The CHAIRMAN. NOW, in the Griswold case, I am curious what proposi- 
tion you think it stands for. Do you believe it is a case in a long line of 
cases, establishing an unenumerated right to privacy, a right the Consti- 
tution protects, even though it is not specifically mentioned in the docu- 
ment? 

Judge S O ~ R .  I think probably it would be fairest to say that it is a 
case in a confused line of cases and it is a case which, again referring to 
the approach that Justice Harlan took, it is a case which to me represents 
at least the beginnings of the modem effort to try to articulate an 
enforceable doctrine. 

My own personal approach to that derivation beginswith, I suppose, 
the most elementarypropositionsabout constitutional government, but I 
do not know of any other way to begin. I am mindful not only of the 
national Constitution of 1787, but of the history of State consritu- 
tion-making in that same decade. 

If there is one generalization that we can clearly make, it is the gen- 
eralization about the intended limitation in the scope of governmental 

z~ominal ion  of David H. Souler lo be Asmciale Justice of the Supreme Court of 
1heUnitedStala53-56,143-144,170-171,181,231-232,276-278,337-338 (1990). 

power. When we think of the example of the national Constitution, I 
think we are at the point in our history when every schoolchild does know 
that the reason there was no Bill of Rights attached to the draft sub- 
mitted to the States in the fmt instance after the convention recessed, 
was the view that the limitations on the power to be given to the National 
Government was so clearly circumscribed, that no one really needed to 
worry about the possible power of the National Government to invade 
what we today group under the canon of civil Liberties, and we know the 
history of that response. 

We know that there were States like my own which were willing to 
ratify, but were willing to ratlfy only on the basis of requesting that the 
f is t  order of business of the new Congress would be to propose a Bill if 
Rights in New Hampshire, like other States, who was not bashful about 
saying would not be in it. 

The CHAIRMAN. Did you wish to continue? 
Judge SOUIER. If1 may. This attitude did not sort of spring up without 

some antecedent in 1787. I am not an expert on the constitutions of the 
original States, but I do know something about my own. 

One of the remarkable things about the New Hampshire Constitu- 
tion, which began its life at the beginning of that same decade, is the fact 
that it began with an extraordinarily jealous regard for civil rights, for 
human rights. The New Hampshire Constitution did not simply jump in 
and establish a form of government. They did not get to the form of 
government until they had gotten to the Bill of Rights fist. 

They couched that Bill of Rights with an extraordinary breadth and 
a breadth which, for people concerned with principles of interpretation, 
requires great care in the reading. But the New Hampshire constitution- 
alists of 1780 and 1784 were equally concerned to protect a concept of 
liberty, so-called, which they did not more precisely define. 

So, it seems to me that the starting point for anyone who reads the 
Constitution seriously is that there is a concept of limited governmental 
power which is not simply to be identified with the enumeration of those 
specific rights or specifically defied rights that were later embodied in 
the bill. 

If there were any further evidence needed for this, of course, we can 
start with the ninth amendment. I realize how the ninth amendment has 
bedeviled scholars, and I wish I had something novel tocontnbute to the 
jurisprudence on it this afternoon, which I do not. 
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The CHAIRAW. It is novel that you acknowledge it, based on our past 
hearings in this committee. [Laughter.] 

One of the last nominees said it was nothing but a waterblot on the 
Constitution, which I found fascinating. At any rate, go ahead. 

Judge SOWER. Well, I think it is two things-maybe it is more. I have 
no reason to question the scholarship which has interpreted one intent of 
the ninth amendment as simply being the protection or the preservation 
of the State bills of rights which preceded it. 

Neither, quite frankly, do I find a basis for doubting that, with 
respect to the national bill of rights, it was something other than what it 
purported to be, and that was an acknowledgment that the enumeration 
was not intended to be in some sense exhaustive and in derogation of 
other rights retained. 

The CHAIRMAN. IS that the school to which you would count yourselfa 
graduate? 

Judge SOWER. I have to count myself a member of that school, 
because, in any interpretive enterprise, I have to start with the text and I 
do not have a basis for doubting that somewhat obvious and straightfor- 
ward meaning of the text. 

* * *  

The CHAIRMAN. NOW, do you agree with Justice Harlan that the refer- 
ence to liberty in the 5th and 14th amendments provide a basis for 
certain-not all, but certain-unenumerated rights, rights that the Con- 
stitution protects, even though they are not specifically enumerated 
within the Constitution? 

Judge SOWER. I think the concept of liberty as enforceable under the 
due process clause is, in fact, the means by which we enforce those rights. 
It is sterile, I think to go into this particular chapter of constitutional his- 
tory now, but you will recall that Justice Black was a champion at one 
point of the view that the real point of the fourth [sic] amendment, which 
was intended to apply unenumerated substantive rights, was the privi- 
leges or immunities clause, and not due process. Well, as a practical mat- 
ter, that was read out of the possibility of American constitutionalism, at 
least for its time, and it has remained so by the Slaughterhouse 

What is left, for those who were concerned to enforce the unenum- 
erated concepts of liberty was the liberty clause and due process, and by a 
parity of reasoning by the search for coherence in constitutional doctrine, 

20The Slaughter-House Cases, 83 U.S. F l l . )  36 (1873). 

we would look to the same place and the same analysis in the fifth amend- 
ment when we are talking about the National Government. 

Senator GR~SSLEY. Judge Souter, yesterday, you mentioned the 
ninth amendment. I understand the historical context of the ninth 
amendment to view it as, I suppose, somewhat of a savings or reserve 
clause to foreclose application to the Bill of Rights the maxim that the 
affirmation of particular rights implies a negative of those not expressly 
defined. 

But at this point, I have a problem. There isa kind of "rights' indus- 
try" out there that we readabout and wedeal withal1 the time in the Con- 
gress and maybe the courts deal with it more than we deal with it. We 
have various groups making their essentially political claims in terms of 
so-called fundamental rights-whether it is people claiming an unre- 
stricted right to taxpayer's financed abortion or an artist claiming an 
unconditional right to taxpayer subsidized art, or the right to, as I said 
before, panhandle in the New York City subways. 

You are an avid reader of Oliver Wendell Holmes. Is this situation I 
just described perhaps what he meant when he warned that "all rights 
tend to declare themselves absolute to their logical extreme?" 

Judge S O ~ R .  I think what he was getting at there, yes, I think what 
he was getting at is if we simply focused on one interest and the desirabil- 
ity of that interest alone, there is a tendency to self-development that is 
simply unchecked. That is why, as I said a moment ago, it is important, in 
my view, to approach the problem much as Justice Harlan did. 

But in any event, whether by theHarlan approachor by any other, it 
is essential for us-as judges, who have got to declare in some objective 
way the extent of the interest that can be recognized-it is essential for us 
to have some idea of the criterion that we are going to employ to find 
values which are not simply reflections of ourown feelingsat the moment 
and our own feelings about the desirability of the claims that may be 
pressed before us. 

Senator GR~SSLEY. Judge Souter, when unaccountable judges rather 
than legislators create these rights, I would like to ask you if you could 
imagine how that could lead to polarization, resentment, and even bitter- 
ness among the public? 



Judge SOLITER. I think the key to the response to that, Senator, is in 
one of the terms that you used, when an unelected judiciary creates 
rights. There is a sense in which the judiciary, I suppose, particularly at 
the State level and dealing with common law issues, do create rights. 
They are dealing in areas which, by definition, the legislature has left to 
the courts to develop. 

But when we reach the level that I think you are talking, and I know 
that you are referring to this morning, it is essential to observe the dis- 
tinctions between the creation of rights, which implies that the Court is 
simply sitting there and coming up with notions of what it thinks may be 
desirable, and the recognition, on the other hand, of rights which are 
implicit in the text of the Constitution, itself, in which it is the responsibil- 
ity of the judiciary to find and to state in ways that we can understand. The 
difference between the creation of rights and the recognition of rights is 
the difference between unbridled personal preference, that knight erra- 
ncy that Cardozo was speaking of, and a disciplined approach toconstitu- 
tional meaning, on the other hand. 

I think when the people who are, like us, subject to the decisions 
that ultimately appellate courts must make, have a sense that the courts 
are conscientiously engaged in a search for meaning, that their task is to 
decide what should be recognized and not what is created, that that will 
make and can make all the difference in the acceptance which is given to 
the decision when they come down, even if they are not the most popular. 

Senator HUMPHREY. . . . I want to start by reciting what for me is the 
most fundamental statement, indeed the most eloquent statement on 
human rights ever written: 'We hold these truths to be self-evident, that 
all men are created equal, that they are endowed by their creator"-and I 
emphasize "creator"-"with certain unalienable rights, that among these 
are life, liberty and the pursuit of happiness." 

As you know, and as I will point out for my colleagues, the New 
Hampshire Bill of Rights, the New Hampshire Constitution, the first 
part, the Bill of Rights incorporates that verysame concept, not as a lofty 
expression, but as a concrete part of our Constitution. 

I read articles I and II: "All men are born equally free and indepen- 
dent, therefore, all government of right originates from the people, is 
founded in consent, and instituted for the general good." 

Article 11: "All men have certain natural, essential and inherent 
rights, among which are the enjoying and defending life and liberty, 

acquiring, possessing and protecting property and," in a word, "seeking 
and attaining happiness." 

Do you agree with the declaration in the f i t  two articles of the New 
Hampshire Constitution, Judge Souter, that there are certain rights 
which precede even the State? 

Judge  sour^^. Yes, I think, in fact, that is the kind of concept which is 
recognized and which is reflected in the theory of limited governmental 
power and which is at the focus of our search for an appropriate meaning 
to the scope of liberty protections. 

Senator HUMPHREY. SO, when you say, as you did yesterday, some- 
thing to the effect that power comes from the people, you do not mean to 
suggest that a majority of the people have-that a majority of the people 
may violate, even through government, certain inherent rights of each 
human being? 

Judge S O ~ E R .  I mean, as you suggest, that power can only come 
from the people, yes. 

Senator H U M P H R E Y . T ~ ~ ~  is not quite my question, though. You made 
it quite clear in the response to my fist question that you believe that 
there are certain inherent rights that precede the State. My question now 
is can a majority of people, acting through government, even acting 
through government, violate such inherent rights? 

Judge  sour^^. Well, we know that some of those inherent rights, of 
course, are reflected in the specific provisions of the Bill of Rights, and I 
have also said in the course of my testimony today that it is one of the 
objects as we know analyze these problems, is one of the objects of the 
liberty clause, both in the State constitution and in the National Consti- 
tution, to define and protect this point beyond which government simply 
cannot go or cannot go without the most strong justification. 

Senator SIMON. In discussing the right of privacy, you used the phrase 
"the fundamental marital right to privacy." Let me ask why that is funda- 
mental more than other rights to privacy, including, say, the right to have 
privacy in a phone conversation or other things. 

Judge % ~ E R .  Well, I used that not as an implicit exclusion of some- 
thing else but as a subject matter that we have become familiar with. Our 
approaches to it, our judicial formulations of it have varied back and forth 
over the years. But going right back to the time of the often disputed 
cases of Meyer v. Nebraska and Pierce v. Society of Sisters, the Court has 
confronted, whether precisely or imprecisely, the fact that there is a core 
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set of family values which, in the general understanding and the tradi- 
tional understanding of the American people, are protected. And so we, 
in fact, have had a great deal of time in this century to be thinking in those 
terms, and that is the most familiar focus for what we are talking about. 
But I do not mean that to be a focus which implicitly excludes other inter- 
ests. 

As I said a moment ago, there is no question that the judiciary of the 
United States is going to be spending a significant amount of time in the 
years ahead trying togive attention tootherclaims-indeed, givingatten- 
tion to other claims and trying to adjudicate. 

Senator SIMON. Yesterday, in discussing the right to privacy, there 
was a discussion of the 9th amendment and the 14th amendment. But in 
the Constitution there are other provisions which guarantee thc right to 
privacy as well. You can't come into my home without a very specific 
search warrant. The Constitution says you can't quarter militia in my 
home. 

There is in the Constitution a sense of a right toprivacy. That is not a 
question. I guess I should reverse that. Is there in the Constitution agen- 
era1 sense of the right of privacy? 

Judge SOUTER. Well, I think perhaps it is wrong to go back and say you 
have answered my question for me. 

Senator SIMON. Yes. 
Judge SOUTER But you have there. We find, as you point out on the 

provisions against the quartering of troops, the provisions against unrea- 
sonable search and seizures, the provisions against compelled self- 
incrimination, which gets you out of a kind of physical context. There are, 
indeed, reflections of what we could in a general way describe as privacy 
interests there. And as it goes without saying, the great debate has been 
the extent to which a privacy interest not so specifically recognized must 
be assumed under the concept of liberty. I have taken the position, 
although I cannot say here what its extent may ultimately be determined 
to be or what I would find it to be, yes, there is a core that goes beyond 
those specific pinpoints. 

Senator METZENBAUM. . . . I would like to return to the discussion of 
last week as to how you go about deciding whether a right is fundamental. 

Last week, you and I discussed what is at stake for a woman in the debate 
over reproductive rights. You indicated that through personal experi- 
ences you could empathize with a woman who was faced with a very diffi- 
cult-very dificult-decision as to whether to teminate a pregnancy. And 
I appreciate your candor in response to my question. 

I asked those questions not because I believe we will once again 
allow women to die from botched illegal abortions, nor do I believe that 
the American people would stand by for 1 minute for putting women in 
jail for having abortions or for granting periodic testing of women to 
determine if they have had an abortion. Even President Bush has said he 
would not put women in jail. 

My point is just this: It is inconceivable that we would take these 
steps in order to prevent a woman from making a decision to terminate an 
unintended pregnancy. That is precisely why it isa fundamental right. It is 
a personal and basic freedom for a woman to make her own reproductive 
choices. It is basic to her health and to her dignity. 

In your view, are these considerations I have described an essential 
part of determining whether a particular right is fundamental? 

Judge SOUTER. Senator, those considerations to me point exactly to 
the kind of inqujl which the Court must make. As I said, in dealing with 
the question of what unenumerated rights may be regarded as funda- 
mental and what require a lesser standard of scrutiny, the courts from 
time to time have tried different tests. One of those test was the one that 
is identified with Palko v. ~ o n n e c t i c u t ~ ~  in which we asked whether the 
right in question is essential to or comprehended by the concept of 
ordered liberty. 

I think I indicated that my own view of the best approach to these 
problems is the one which is probably best identified with the late Justice 
Harlan. Justice Harlan said that we cannot approach these questions of 
weighing the value of asserted rights without an inqujl  into the history 
and the traditions of the American people, in order to try to find on a 
historically demonstrable basis their commitment toa set of values which 
either do or do not support the claim that a particular right in question is 
fundamental. 

I think Justice Harlan, in taking that approach-I am convinced that 
Justice Harlan in taking that approach was, in effect, asking for a broader 
inquiry than we might be engaging in ifwe limited ourselves to the formu- 
lation in Palko v. Connecticut, the concept of ordered liberty, because, as 

"302 U.S. 319 (1937). 
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was demonstrated in many other cases, there are many limitations upon 
what we regard as almost garden variety constitutional rights which still 
could be found in a society which we would not say was fundamentally 
unjust. Do we have a rights to a jury of 6 or a jury of 12, for example? 

I think Justice Harlan, although he himself quoted the Palko formu- 
lation from time to time, I think he was clearly pointing to a broader 
inquiry into the history and traditions of the American people as being 
the basis upon which a fundamental valuation or a finding of no funda- 

. mental valuation should rest. And I think he was right. 

Senator HUMPHREY.. . . Well, I would like to address this murky sub- 
ject of privacy rights. Where do they begin and where do they end, and 
how do you know? 

Judge S O ~ R .  Well, I think where they begin is in the several textual 
references in the Constitution to the assumption that there are some 
rights not expressly enumerated. As I said to you, my thinking on the sub- 
ject goes back to the State constitutions which form a preface to the 
National Constitution of 1787, including our own, with its recognition of 
unenumerated liberty interests. It includes the express reservation in the 
ninth amendment. 

As I said, I have found as a matter of our constitutional history that, 
given the other interpretations that have been placed or interpretations 
of section 1 of the 14th amendment, that the appropriate place to focusa 
question about the existence of a particular unenumerated right is with 
reference to the liberty clause of the 14th amendment or of the fifth 
amendment. 

What we have to find, what we are looking for, when we raise aques- 
tion as to whether a given right is protected as fundamental liberty, is the 
kind of question on which I said I preferred the approach of the late Mr. 
Justice Harlan above all others, and that is we are making a search on his 
approach into the principles that may be elucidated by the history and 
tradition of the United States, and ultimately the kind of search that we 
are making is a search for the limits of governmental power, because it 
seems to me if there is one point that is clearly established by both State 
and National constitutional history, it is that the powers of the Govern- 
ment were not intended to be unlimited, that the grant of legislative 
power was intended to have limits, and those limits are reflected in the 
liberty concept. 

The CHAIRMAN. Let me conclude, as I said, with three questions; and 
this will be the end. 

Judge, when deciding-and I want to go back to methodology for a 
minute; slightly different than your overall judicial philosophy. When 
deciding if there is a fundamental unenumerated right, applying your 
methodology, you say, in quote: There should be a quest not for evidence, 
which is a matter of definition ora matter of absolute necessity, has either 
got to be of narrow compass or of general compass. Rather, it has got to 
be a quest for reliable evidence, and there may be reliable evidence of 
great generality. End of quote. 

That was in response to my question yesterday about footnote six in 
the Michael H . ~ ~  case. 

Judge SOUTER. Yes. 
The CHAIRMAN. NOW, I have two key questions. How old does this tra- 

dition that you are seeking to determine whether or not it has been estab- 
lished have to be before it is considered a tradition worthy of protecting 
under the Constitution? 

I am not looking for an exact number of years. But do you look at the 
whole continuum? Give me a sense of what you look at. 

Judge SOWER. Well, I think it is fair to say that you look at the whole 
continuum for whatever the evidence may be worth. The whole 
continuum may tell you something about what you can extrapolate from 
it as a principle which either is or is not continuous through our history. 

I do not think there is a point at which you can say, well, I draw the 
line and I will consider no evidence after this point or no evidence before 
this point. But the point is, at whatever historical period the evidence may 
come into existence, what we are really looking for is a principle of liberty 
which can reasonably be said to have been assumed in the Constitution. 

The CHAIRMAN. The reason I ask the question is we are in the midst of 
such phenomenal technological change. In this country we are consider- 
ing items that will be on your agenda in the year 2020, if confirmed, God 
willing, you are living out the expected, your life expectancy, that relate 
to everything from genetic engineering to potentially cloning, to surro- 
gate parenthood, all of which by the time you are making decisions in the 
year 2020 may be very much established traditions. There may be 30 years 
of it being an accepted and protected practice in the 50 States and territo- 
ries for surrogate parenthood, something that, although you may find a 

26Michael H. v. Gerald D.. 491 U.S. 110 (1989). 



principle to be protected, clearly was not something that anyone consid- 
ered not only at the birth of our Constitution but in 1970, let alone 1950. 
And that is why I asked the question. 

So, it will, there could be 30 years of an established practice that 
could make the tradition, assuming there were a principle found within 
that tradition, make that a sufficient amount of time to find a protection 
of such an asserted liberty right. Is that correct? 

Judge SOUTER. Well, I guess my only cavil is, I do not, I do not think it 
is, it is probably right to phrase it by saying that is a sufficient amount of 
time. That is certainly indicative of the acceptance of a principle during 
that time, and that is good evidence. The question is, is there any other 
evidence? Is there evidence to the contrary? Is the evidence of whatever 
principle may be behind the 30 year or the 50 year or whatever year tradi- 
tion, a sufficiently reliable indication of an enduring principle of liberty. 

NOMINATION OF CLARENCE THOMAS T O  BE 
ASSOCIATE JUSTICE OF THE SUPREME COUHT 

OF THE UNlTED STATES*' 

U.S. Senate, Committee on the Judiciary, Werhingion, D C  

The committee met, pursuant to notice, in room 325, Senate Russell 
Office Building, Hon. Joseph R. Biden, Jr. (chairman of the committee) 
presiding. 

Also present: Senators Thurmond, Kennedy, Hatch, Leahy, 
Simpson, Metzenbaum, DeConcini, Grassley, Heflin, Specter, Kohl, and 
Brown. 

The CHAIRMAN. The hearing will come to order. Good morning, 
Judge. Welcome to the blinding lights. It's a pleasure to have you here 
and let me begin also by indicating that the morning is going to be pain- 
less, Judge, or maybe the most painful part of the whole process because 
you're going to hear from all of the committee who have an opening 
statement and then a half a dozen senators who are going to introduce 
you. And so you'll hear from about 20 senators before you get to  speak. It 
could be the most painful part of the process. But let me begin today, 
Judge, on a slightly more serious note. Thiscommittee begins its sixth set 
of Supreme Court confiiation hearings held in the last five years-a 
rate of change that is unequaled in recent times. If you're confirmed, 
Judge Thomas, you will come to the Supreme Court in the midst of this 
vast change. In four years, Justices Powell, Brennan and Marshall will 
have been replaced by JusticesKennedy, Souter andThomas Because of 
these changes, many of the most basic principles of constitutional inter- 
pretation of the meaning that the Supreme Court applies to the wordsof 
the Constitution are being debated in this country in a way they haven't 
for a long time-in a manner unlike anything seen since the New Deal. 

In this time of change, fundamental constitutional rights which have 
been protected by the Supreme Court for decades are being called into 
question. In this time of change, the Supreme Court's self-restraint from 
interference in fundamental social decisions about the regulation of 
health care, the environment, and the economy are also being called into 
question. 

27Hearings on the Nomination of Clarence Thomas to be Awciate  Justice of the 
Supreme Court o f  the United States(1991). Reprinted,with pennission,from the Federal 
News Senice. 
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Judge Thomas, you come before this committee in this time of 
change with a philosophy different from that which we have seen in any 
Supreme Court nominee in the 19 years since I have been in the Senate. 
For as has been widely discussed and debated in the press, you are an 
adherent to the view that natural law philosophy should inform the Con- 
stitution. Finding out what you mean when you say that you would apply 
the natural law philosophy to the Constitution is, in my view, the single 
most important task of this committee and, in my view, your most signifi- 
cant obligation to this committee. This is particularly true because of the 
period of vast change in which your nomination comes before us. Judge, 
to explain why this is such an important question, at least to me, we need 
only look at the three types of natural law thinking which have in fact 
been adopted by the Supreme Court of the United States in the past, and 
which are being discussed and debated by constitutional scholars today. 
One of these views sees natural law as a moral code, a set of rules saying 
what is right and what is wrong; a set of rules and a moral code which the 
Supreme Court should impose upon the country. In this view, personal 
freedom to make moral choices about howwe live our own lives should be 
replaced by a morality imposed on the conduct of our private and family 
lives by the court. 

The Supreme Court, as you know, Judge, actually took such an 
approach in the past, holding in 1873, for example, that women could not 
become lawyers because it was not, in the Court's phrase, "in their 
nature." Now, no one wants to go back to 1873; no one wants to go back 
that far today. But there are natural law advocates who extol the 20th 
century version of this philosophy, for they believe that it's the job of the 
courts to judge the morality of all our activities, wherever they occur, pay 
no respect to the privacy of our homes and our bedrooms. They believe 
the courts should forbid any activity contrary to their view of morality and 
their view of natural law. Those who subscribe to this moral code of view 
of natural law call into question a wide range of personal and family 
rights, from reproductive freedom, to each individual's choice over pro- 
creation, to the veryprivate decision we now make about what is and what 
is not a family. They want to see the government make these choices for 
us by applying, to quote one report, "their values and norms," or if the 
legislature doesn't do it, by judges applying their values and norms. 

Needless to say, JudgeThomas, this sort of natural law philosophy is 
one which I believe this nation cannot accept. But it's not the only radical 
natural law philosophy that is being debated as we sit here today-is 

being debated in the law schools and among the philosophers of this 
country. For there is another group that wants to reinvigorate another 
period of the Supreme Court's past when the Court used natural law to 
strike down a whole series of government actions aimed at making the 
nation a better place for Americans to live. Those natural law rulings 
struck down such laws as the child labor laws, minimum wage laws and 
laws that required safe working conditions. They held that the natural 
law freedom of contract and the natural law right to property created 
rights for businesses and corporations that rose above the efforts of gov- 
ernment to prevent the ills they created. They put these so called eco- 
nomic rights into a zone of protection so high that even reasonable laws 
aimed at curbing corporate excesses were struck down. 

Now again, no one is proposing to take us all the way back to this so 
called Lochner era, but there are those who wish to employ the same 
reasoning that was used in that era. Today's natural law proponents of 
what they term "New economic rights and new property rights" have 
called into question many of the most important laws enacted in this cen- 
tury-laws protecting the environment, or water and our air, laws regu- 
lating child care and senior citizens' facilities, and even called into 
question the constitutionality of the Social Security system. 

Now, Judge Thomas, you have made it abundantly clear that you do 
not subscribe to the most extreme of these views. But you have said that 
you find some of these views, to quote you, "attractive" and that you sup- 
port the idea, quote, "of an activist Supreme Court that would strike 
down laws regulating economic rights," end of quote. And again, this isa 
version of natural law, a vision of natural law, that we have moved far 
beyond and that most Americans have no desire to return to. 

And there's a third type of natural law, Judge. It's the one that mir- 
rors how the Supreme Court has understood our Constitution for the 
bulk of this century. And it's the one that I believe most Americans sub- 
scribe to. It is this view of natural law that I believe-I personally, to be up 
front about it-think is appropriate. In this view of natural law, the Con- 
stitution should protect personal rights falling within the zone of privacy, 
speech and religion the most zealously. Those rights that fall within that 
zone should be most zealously protected. These personal freedoms 
should not be restricted by a moral code imposed on us by the Supreme 
Court or by unjust laws passed in legislatively bodies. Indeed the 
Supreme Court has protected these freedoms by striking down laws that 
would prohibit married couples from using contraception, deny the right 



of people to marrywhomever they wish, or laws that tell parents that they 
could not teach their children a second language or could not send them 
to a private school. They struck down those legislative initiatives in the 
past. But while recognizing that natural law and our Constitution protect 
these rights, the same court has also recognized that government must 
act to protect us from many of the dangers of modern life: That govern- 
ment should stop polluters from polluting, stop businesses from creating 
unsafe working conditions and so on. Yes, these government actions do 
limit freedom. They do limit freedom. They limit the freedom to con- 
tract. They limit the freedom to use one's property exactly as they would 
wish. They limit the freedom to pollute. They limit freedom. 

Or as we saw in North Carolina recently, they limit the freedom of a 
factory worker to lock his employees into a building where twenty-five of 
them perished in a fire. But this limitation on property, recognized as 
constitutional by the Court, is a balanced liberty that we've come to 
expect our government to provide. This is the balance, in my view, that 
the framers of our Constitution enshrined in that great document. They 
wanted to use their words "an energetic government," but they also 
wanted a government to protect fundamental personal freedoms. And 
today we've achieved that balance by having the Supreme Court extend 
great protection to personal freedoms while declining to block laws that 
reasonably regulate our economy, our society, our property. Now adopt- 
ing a natural law philosophy that upsets that balance, either by lessening 
the protection given those rights falling within the zone of personal and 
family privacy in speech and religion, or adopting a natural law philoso- 
phy that lessens the power of government to protect the environment, 
lessens the power of government to regulate corporate excesses or less- 
ens the power of government to create institutions like Social Security, 
would in my view be a serious mistake and a sharp departure from where 
we have been for the last forty years. 

JudgeThomas, there are signs in your writing and speeches that you 
accept the present balance, but there are also signs that you would apply 
natural law to affect changes in the balance I've just referred to: Changes 
to replace our freedom to make personal and family choices without gov- 
ernment imposing their moral code, and to thrust the Court into eco- 
nomic and regulatory disputes that it now stays out of. Judge, if this 
Committee is to endorse your confirmation to the Senate, we must know 
in my view-we must know with certainty that neither of these radical 

constitutional departures is what you have in mind when you talk about 
natural law. 

So, Judge, over the course of these hearings, I'll be asking you about 
how your natural law philosophy applies to each of these areas; both to 
the areas of personal freedom and to the areas of economic issues. It will 
take some time to cover it, Judge. And some of it, as you know, as well or 
better than I, is somewhat esoteric. But cover it we will, and we will cover 
it carefully. 

In closing, Judge Thomas, I want to return to where I started: The 
importance of your nomination. Some people say that the Supreme 
Court is already conservative and they ask what difference it makes to 
have an additional conservative on the bench. Well, I think that's the 
wrong question, and I reject that argument. First of all, I do not deny the 
President the right to appoint a conservative. As a matter of fact, I would 
be dumbfounded if he didn't. And so I fully expect the Supreme Court to 
be a more conservative body after Justice Marshall's successor is con- 
firmed than before Justice Marshall retired. But such an additional move 
to the right, which I expect, pales in comparison to the radical change in 
direction some are urging on the court under the banner of natural law; 
pales in comparison to some of the changes that some of the people who 
are your strongest supporters have been urging on the philosophic 
thought and the notion of constitutional interpretation for the past 
decade. Thus, we're not seeking here to learn-at least I am not seeking 
here to learn whether or not you're a conservative. I expect no less, and I 
believe you when you say you are. Instead, what we must find out is what 
son of natural law philosophy you would employ as a justice of the 
Supreme Court, for that court is in transition, and if you are confirmed 
you will play a large role in determining what direction it will take in the 
future. 

Judge, because of your youth, and God bless you for it-I never 
thought I'd be sitting here talking about the youth of a nominee to the 
Supreme Court, but I am. Heck, you're six, seven years younger 
than-I'm 48. How old are you, Judge, 42,43? 

Judge THOMAS. Well, I've aged over the last 10 weeks, but-(laugh- 
ter)-43. 

The CHAIRMAN. Forty-three years old. Because of your youth, Judge, 
you will be the f is t  Supreme Court justice the Senate will ever have con- 
firmed, if it does, that will most likely write more of his opinions in the 
21st century than he will write in the 20th century. To acknowledge that 
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fact alone, Judge, is to recognize the unique significance of your nomina- 
tion and the care with which this committee must look at it. 

The CHAIRMAN. . . . Judge, as Senator Danforth said, he hopes we 
have read your speeches. I assure you, I have read all of your speeches, 
and I have read them in their entirety. And as I indicated in my opening 
statement, what I want to talk about a little bit is one of the things you 
mention repeatedly in your speeches, so that I can be better informed 
about what you mean by it. 

Whether you're speaking-on the speech you delivered on the 
occasion of Martin Luther King's birthday, the national holiday and 
whether it should be one, to a conservative audience, making the point 
that he should be looked to with more reverence, or whether or not it was 
your speech at the Pacific Institute or whether or not it's the Harvard 
Journal, whatever it is, you repeatedly invoke the phrase "natural rights" 
or "natural law." 

And as I said at the outset, there is good natural law, if you will, and 
bad natural law, in terms of informing the Constitution. And there is a 
whole new school of thought in America that would like very much to use 
natural law to lower the protections for individuals and the zone of per- 
sonal privacy, and I will speak to those later, and who want to heighten 
the protection for businesses and corporations. 

Now one of those people is a Professor Macedo, a f i e ,  first-class 
scholar at Harvard University. Another is Mr. Epstein, a professor at the 
University of Chicago. And in a speech you gave in 1987 to the Pacific 
Research Institute you said, and I quote, "I find attractive the arguments 
of scholars such as Stephen Macedo, who defend an activist Supreme 
Court that would"-not could-"strike down laws restricting property 
rights." 

My question is a very simple one, Judge, what exactly do you fmd 
attractive about the arguments of Professor Macedo and other scholars 
like him? 

Judge THOMAS. Senator, again it has been quite some time since I 
have read Professor Macedo and others, that was, I believe '87 or '88. My 
interest in the whole area was as a political philosophy. My interest was in 
reassessing and demonstrating a sense that we understood what our 
Founding Fathers were thinking when they used phrases such as "All men 
are created equal," and what that meant for our form of government. 

I don't-I found Macedo interesting, and his arguments interesting 
as I remembered. Again, it has been quite some time. But I don't believe 
that in my writings I have indicated that we should have an activist 
Supreme Court, or that we should have any form of activism on the 
Supreme Court. 

Again, I found his arguments interesting, and I was not talk- 
ing-particularly with natural law, Mr. Chairman-in acontext of adjudi- 
cation. 

The CHALW. Well, I'm not quite sure I understand your answer, 
Judge. You indicated that you fmd the arguments not interest- 
ing-attractive-and you explicitly say one of the things you find attrac- 
tive-I'm quoting from you-"I fmdattractive the arguments of scholars, 
such as Steven Macedo, who defend an activist Supreme Court that 
would strike down laws restricting property rights." 

Now, it would seem to me you-what you were talking about is you 
find attractive the fact that they're activist and they like to strike down 
existing laws that impact on restricting the use of property rights- 

Judge THOMAS. Well- 
The CHAIRMAN. Because you know that's what they write about, 

that's- 
Judge THOMAS. Let me-let me clanfy something. I think it's impor- 

tant, Mr. Chairman. As I indicated, I believe, or attempted to allude to in 
my confiiation to the Court of Appeals, I don't see a role for the use of 
natural law in constitutional adjudication. The-my interest in exploring 
natural law and natural rights was purely in the context of political 
theory. I was interested in that, there were debates on-that I had with 
individuals, and I pursued that on a part-time basis. I was an agency chair- 
man. 

The CHAIRMAN. Well, Judge, I-in preparing for these hearings, 
some suggested that that might be your answer, so I went back through 
some of your writings and speeches to see if I misread them. And quite 
frankly, I find it hard to square yourspeeches-which I'll discuss with you 
in a minute-with what you are telling me today. Just let me read some of 
your quotes. 

In a speech before the Federalist Society at the University of 
Virginia, in a variation of that speech that you published in the Harvard 
Journal of Law and Policy, you praised the first Justice Harlan's opinion 
in PIessy v. ~ ~ s o n . 2 8  And you said, "Implicit reliance on political first 



principles was implicit rather than explicit, as is generally appropriate for 
the Court's opinions. He gives us a foundation for interpreting not only 
cases involving race, but the entire Constitution and its scheme of pro- 
tecting rights." You went on to say, "Harlan's opinion provides one of our 
best examples of natural law and higher law jurisprudence." And then 
you say, "The higher law background of the American government, 
whether explicitly applied to appeal to or not, provides the only firm basis 
for a just and wise constitutional decision." 

And Judge, what I'd like to know is, I find it hard to understand how 
you can say that-what you're now saying, that natural law was 
only-you're only talking about the philosophy in a general philosophic 
sense and now how it informed or impacted upon constitutional interpre- 
tation. 

Judge THOMAS. Well, let me attempt to clanfy. That, in fact, was my 
approach. I was interested in the political theory standpoint. I was not 
interested in constitutional adjudication. I was not at the time adjudicat- 
ing cases. But with respect to the background, I think that we can both 
agree that the founders of our country, or at least some of the drafters of 
our Constitution and our declaration believed in natural rights. And my 
point was simply that in understanding overall our constitutional govern- 
ment, that it was important that we understood how they believed, or 
what they believed in natural law or natural rights. 

The CHAIRMAN. For what purpose, Judge? 
Judge THOMAS. My purpose was this; in looking at this entire area, 

the question for me was from a political theory standpoint, you and I are 
sitting here in Washington, DC with Abraham Lincoln or with Frederick 
Douglas, and from a theory how do we get out of slavery. There is nocon- 
stitutional amendment, there is no provision in the Constitution. But by 
what theory? And repeatedly Lincoln referred to the notion that all men 
are created equal. And that was my attraction to-or beginning of my 
attraction to this approach. But I did not-I would maintain that I do not 
feel that natural rights or natural law has a basis or has a use in constitu- 
tional adjudication. 

The CHAIRMAN. Well, Judge, what was the-let's go back to Macedo 
then. What was the-what was the political theory you found so attrac- 
tive that Mr. Macedo was espoused? 

Judge THOMAS. The only thing that I could think of with respect 
to-and I'll teU you how I got to the issue of property rights and the issue 
of the approach or what I was concerned about. What I was concerned 

was this: If you ended slavery and it's something that I don't know 
whether I alluded to it in that speech, but something that troubled me 
even in my youth, if you ended slavery and you had black codes, for exam- 
ple, oryou had laws that did not allow my grandfather to enjoy the fruits 
of his labor, prevented him from working-and you did have that, you had 
people who had to work for three dollars a day, I told you what my 
mother's income was-by what theory do you protect that? I don't think 
that I have explicitly endorsed Macedo. I found his arguments interest- 
ing. And again- 

The C-. (Off mike)-about any of those things, Judge. 
Judge THOMAS. I understand that. I read more than explicit on areas. 

I read about natural law, even though my grandfather didn't talk about 
natural law. 

The CHAIRMAN. But, I mean, isn't it kind of-well, without-I guess 
we'll-I'll come back to Macedo, but let me-you also said in that speech 
out at the PacificResearch Institute, you said, quote, "I am far from being 
a scholar on Thomas Jefferson, but two of his statements suffice as a basis 
for restoring our original founding belief and reliance on natural law, and 
natural law when applied to America means not medieval stultification 
but the liberation of commerce." 

You speak many times-I won't bore you with them, but I have 
pages and pages of quotes where you talk about natural law not in the 
context of your grandfather, not in the context of race, not in the context 
of equality, but you talk about it in the context of commerce, just like it is 
talked in that context by Macedo and by Epstein and others in their vari- 
ous books, a new, fervent area of scholarship that basically says: Hey, 
look, we, the modem day court, has not taken enough time to protect 
people's property, the property rightsof corporations, the property rights 
of individuals, the property rights of businesses, and so what we have to 
do is we have to elevate, elevate the way we've treated protecting proper- 
ty, we have to elevate that to make it harder for governments to interfere 
with the ability of, in the case of Epstein, the ability to have zoning laws, 
the ability to have pollution laws, the ability to have laws that protect the 
public welfare. 

And then you say in another place in one of your speeches, you say, 
"Well, look, I think that property rights should be givenn-let me find the 
exact quote-"should be given the exact same protection asw-you say, 
"Economic rights are as protected as much as any other rights" in a 
speech to the American Bar Association. 
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Now Judge, understand my confusion. Economic rights now are not 
protected as much as any other rights, they are not protected that way 
now. They are given-if they pass a rational basis test in effect, it's all 
right to restrict property. But when you start to restrict things that have to 
do with privacy and thought, and process, then you have to have a much 
stricter test. And so, you quote Macedo, you talk about the liberation of 
commerce and natural law, whatever you want to call it, natural law or 
not, and then-then you say economic rights-and by the way, you made 
that speech to the ABA the day after you made the speech where you 
praised Macedo. Can you tell me, can you enlighten me on how this was 
just some sort of philosophic musing? 

Judge THOMAS. Well, that's exactly what it was. I was interested in 
exactly what I have said I was interested in, and I think I have indicated in 
my confirmation to the Court of Appeals that I did not see a role for the 
application of natural rights to constitutional adjudication and I stand by 
that. 

The CHAIRMAN. Judge, you argue Harlan did just that and it was a 
good thing for him to have done. He applied this theory of natural rights, 
as you say, in his dissent in Plessy, and he should have, you say? 

Judge THOMAS. Well, the argument was I felt that slavery was wrong, 
that segregation was wrong. 

The CHAIRMAN. Right. 
Judge THOMAS. And again, I argue and I have stood by that, that these 

positions that I have taken, I have taken from the standpoint of philo- 
sophical or from the standpoint of political theory. 

The CHAIRMAN. Well Judge, let me find- 
Judge THOMAS. Well let me, if I could have an opportunity, Mr. 

Chairman. 
The CHAIRMAN. Sure, oh please, please. 
Judge THOMAS. My interest in this area started with the notion, with a 

simple question, how do you end slavery? By what theory do you end slav- 
ery? After you end slavery by what theory do you protect the right of 
someone who was a former slave, or someone like my grandfather, for 
example, to enjoy the fruits of his or her labor? 

At no point did I or do I believe that the approach of natural law or 
that natural rights has a role in constitutional adjutication. I attempted to 
make that plain, or allude to that in my confirnation to the Court of 
Appeals and I think that that's the position that I take here. 

The CHAIRMAN. Okay Judge, well look, let's not call it natural law, 
natural rights, whatever. What do you mean when you say, "Economic 
rights are protected as much as any other rights in the Constitution." 
What do you mean by that? 

Judge THOMAS. Well, the simple point was that notions like-for me 
at this point-and again, I have not gone back and I don't know the texts 
of all those speeches-but there are the takings clause-there is the tak- 
ings clause in the Constitution and there's also a reference to property in 
our Constitution. That does not necessarily mean that in constitutional 
adjudication that the protection would be at the same level that we pro- 
tect other rights. Nor did I suggest that in constitutional adjudication that 
that would happen. But it certainly does preserve some protection. But 
certainly the right of my grandfather to work deserves protection. 

The CHAIRMAN. The right of my Grandfather Finnegan to work, too, 
deserved protection and your grandfather to work. But the issue here is 
whether-look. Let me explain to you why I'm concerned about this. You 
know why and this makes sure other people know why. There's a whole 
new school of thought that up until about five years only spoke to one 
another that is now receivingwider credence and credibility to the point 
that former Solicitor General Charles Fried in his book, Order and 
Law-not a liberal Democrat, Reagan's Solicitor General-said in his 
book about this group of scholars to whom Macedo and others like you 
refer-maybe you didn't mean the same thing-but this group of schol- 
ars, meaning Macedo and Epstein and others who I'll mention in a 
moment-he says, "Fledgling federalist societies and often devotees of 
the extreme liberatarian views of Chicago Law Professor Richard 
Epstein had a specific aggressive, and it seemed to me a quite radical 
project in mindv-meaning for the administration-"and it seemed to 
me a quite radical project in mind, to use the takings clauseH-and I don't 
have much time so I won't go into it, but you and I both know the takings 
clause is that portion of the Fifth Amendment that has nothing to do with 
self-incrimination. It says if the government is going to take your proper- 
ty, they have to pay for it. Except historically we've said: If it's regulating 
your property, it is not taking it. If it's regulating under the police power 
to prevent pollution orwhatever else, then it's not taking it and it doesn't 
have to pay for it. And what these guys want to do is they want to use that 
takings clause like the Fourteenth Amendment was used during the 
Lochner era. 
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This is Fried speaking. It says, ". . . had a specific aggressiveness 
seemed to me a quite radical project in mindw-to use the takings clause 
of the Fifth Amendment to serve as a break upon federal and state the 
whole landscape with respect to economic rights should be changed, and 
I criticize that. 

Senator LEAHY. . . . Let me ask you this: Would you keep an open 
mind on cases which conern the question of whether the Ninth Amend- 
ment protected a given right? I assume you would answer yes. 

Judge T H O M A S . T ~ ~  Ninth Amendment, I think the only concern I've 
expressed with respect to the Ninth Amendment, Senator, has been a 
generic one and one that I think that we all would have with the more 
open-ended provisions in the Constitution, and that is that a judge, who is 
adjudicating under those open-ended provisions, tether his or her ruling 
to something other than his or her personal point of view. Now, the Ninth 
Amendment has, to my knowledge, not been used to decide a particular 
case by majority of the Supreme Court, and there hasn't been as much 
written on that as some of the other amendments. That does not mean, 
however, that - 

Senator LEUY. That does not what? I'm sorry. I didn't hear that. 
JudgeT~ow.  That does not mean, however, that there couldn't be 

a case that argues or uses the Ninth Amendment as a basis for an asserted 
right that could come before the Court that does not-that the Court or 
myself, if I'm fortunate enough to be confirmed, would not be open to 
hearing and open to deciding. 

Senator LEUY. But you're saying that you'd have an open mind on 
Ninth Amendment cases? 

Judge THOMAS. That's right. 
Senator LEAHY. Because I ask that because you've expressed some 

verystrongviews, as you know better than all, on the Ninth Amendment, 
and you had an article that was reprinted in a CAT0 Institute book, an 
article-the book was on the Reagan years, but you referred to Justice 
Goldberg's invention, using the Ninth Amendment in his concurring 
opinion in Grinvold. And you said, and let me quote from you, you said, 
"Far from being a protection, the Ninth Amendment will likely become 
an additional weapon for the enemies of freedom." Apretty strong state- 

ment, but you would say, would you not, Judge, notwithstanding that 
strong statement, if a Ninth Amendment case came before you, you'd 
have an open mind? 

Judge THOMAS. Again, Senator, as I noted, my concern was that I 
didn't believe that-it's such an open-ended provision as the Ninth 
Amendment. It was my view that a judge would have to tether his or her 
view or his or her interpretation tosomething other than just theirfeeling 
that this right is okay or that right is okay. I believe the approach that 
Justice Harlan took in Poe v. Ullman and again reaffmned in Griswold in 
determining the-or assessing the right of privacy was an appropriate way 
to go. 

Senator LEAHY. That's not really the-my point. The point I'm mak- 
ing is that you expressed some very strong views, and you have here too, 
about the Ninth Amendment, but my question is, if-notwithstanding 
those very strong views you've expressed about the Ninth Amendment, 
pretty adverse views about it, would you have an open mind in a case 
before you where somebody is relying on the Ninth Amendment? 

Judge THOMAS. The answer to that is, Senator, yes. 
Senator LEAHY. But if you were to express similar views regarding 

the principles and reasoning of Roe v. Wade, you feel that somehow it 
would preclude you from having that same kind of objectivity as the rea- 
soning you've expressed under the Ninth Amendment? 

J u d g e T ~ o w .  I don't believe, Senator, that I've expressed any view 
on the Ninth Amendment beyond what I've said in this hearing after 
becoming a member of the judiciary. As I pointed out, I think it's impor- 
tant that, when one becomes a member of the judiciary, that one ceases 
to accumulate strong viewpoints and rather begins to, as I noted earlier, 
to strip down as a runner and to maintain and secure that level of impar- 
tiality and objectivity necessary for judging cases. 

* * *  

Senator SIMON. On the question of privacy; you have been critical of 
the use of the ninth amendment. And when you were asked by Senator 
Metzenbaum, I believe, about the question of privacy, you referred to the 
14th Amendment. There are at least three members of the Supreme 
Court who have referred to the right of primcy as a fundamental right. 

The ninth amendment, as I am sure you're aware, grew out of corre- 
spondence between Madison and Hamilton, where Hamilton said, "If 
you have a Bill of Rights, some people will say, 'These are the only rights 
people have."' And so the ninth amendment was added, which says, 'The 
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enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people." That is not just in 
isolation there. In the Constitution you also have a provision-you can't 
have a search into your home without a search warrant. That is, in a 
sense, right of privacy. The Constitution says you can't have militia quar- 
tered in your home. That is, in a sense, a right of privacy. When you put 
that all together-together with the ninth amendment, it seems to me 
that there is fairly clearly a right of privacy implied. Now, that becomes 
significant because if you use the 14th Amendment asa basis for the right 
of privacy, that comes later in our history then. It has not been a part of 
our whole-of the tradition of our country to have a right of privacy. Do 
you have any reactions to that. And do you consider the right of privacy a 
fundamental right? 

Judge THOMAS. Senator, the-to my knowledge, the Supreme 
Court-no majority has used the ninth amendment to establish as a basis 
for a right. Of course, it was used by Justice Goldberg and by Justice 
Douglas on-in Griswold. With respect to the approach that I indicated 
that I thought was the better approach, it was Justice Harlan's approach. 
But, with that said, my bottom line was that I felt that there was a right to 
privacy in the Constitution and that the marital right toprivacy, of course, 
is at the core of that and that the marital right to privacy, in my view, and 
in certainly the view of the Court, is that it is a fundamental right. 

The CHAIRMAN.. . . NOW, Judge, I want to see if1 can come away from 
this round of questions with a better understanding of the method-the 
method, not the result-the method that you wouldapply tointerpreting 
the very difficult phrases in the Constitution, which have been phrases 
that have been matters of contention for 200 years or more, and when 
interpreted, have sent the country off in one direction or another. 

Now, you'll be pleased to know, I don't want to know anything about 
abortion. I don't want to know how you think about abortion, I don't want 
to know whether you ever thought about abortion, I don't know-want to 
know whether you ever even discussed it, I don't want to know whether 
you've talked about it in your sleep. I don't want to know anything about 
abortion. I mean that sincerely. Because I don't want that red herring, in 
my case at least, to detract from what I'm just trying to find out here-is 

how do you think about these things. When you and I talked on Tuesday, 
you said, and I quote-in this hearing, "I don't see a role for the use of 
natural law in Constitutional adjudication. My interest in exploring natu- 
ral law and natural rights was purely in the context of political theory." 
Now that struck me as something different than you said in many 
speeches, and I gave you some of those speeches yesterday so that you'd 
know what I wanted to talk about today. And you know I want to talk 
about this subject with you so I can understand it better. 

So let's start with what you-not said in the speeches, but what you 
told the committee so far about whether natural law does or does not 
impact on the Constitution. Yesterday, you told us that the framers of the 
Constitution, quote, "subscribed to the notion of natural law," end of 
quote. But, you emphasized that any such belief, any belief held by the 
framers based on natural law, had to be reduced to positive law. That is, 
put in the Constitution for it to have any effect or impact on adjudication. 
The framers, you said, sometimes, quote, "reduced to positive law in the 
Constitution aspects of life principles they believed in. For example, lib- 
erty. But when it's in the Constitution, it's no longer natural rights. It is a 
constitutional right. And that's an important point." So, as I heard that 
statement, I began to think I'm beginning to understand your thinking on 
this, but I want to be sure. Do you recall saying that yesterday? 

Judge THOMAS. I generally recollect that. 
The CHAIRMAN. And is that a fair rendition of- 
Judge THOMAS. I think it is. 
The CHAIRMAN. Then you went on to say, and I quote, "positive law is 

our Constitution. And when we look at constitutional adjudication, we 
look at that document." 

(Aside.) Let me have a copy of the Constitution, please. 
(Returning.) So, it is purely positive law, it's purely that Constitu- 

tion, thisdocument, when you asa judge are interpreting it. The fact that 
the framers based the Constitution-may or may not have based the 
Constitution on natural law, and you and I think they did- 

Judge THOMAS. Yeah. 
The CHAIRMAN. -that does not impact on adjudication unless it was 

reduced to writing in the Constitution. Then, it's positive law. That's 
what you mean by positive law, right? 

Judge THOMAS. That's right. 
The CHAIRMAN. Now-and so, it's purely positive law that you as a 

judge look to in order to decide a case. Is that right? 



Judge THOMAS. I think I indicated in later testimony-and this is an 
important point and it's one, as I read your op-ed piece, it's one that I 
think you asked in a different way. You say, is it rigid-is this concept of 
natural law rigid? For me, that question would be, is the concept of liberty 
rigid? 

The CHAIRMAN. I see. 
Judge THOMAS. And in our constitutional tradition, the concept of 

liberty-liberty is a concept that has been flexile. It's one that has been 
adjudicated over time, looking at history, tradition, of course starting 
with what the Founding Fathers thought of the concept of liberty, but not 
ending there. 

The CIIAIRMAN. Okay. I'm beginning to understand. So, natural law 
informed the notion of liberty. You and I have both read-because of our 
backgrounds, I suspect-we've both read-I won't get into Aquinas and 
Augustine and all that, but Locke looked back to the concept of natural 
law as an evolving notion. Montesquieu talked about it. Jefferson undcr- 
stood it. H e  was in Paris. H e  was probably the only one that fully under- 
stood it. But others who were there writing thc Constitution, they talked 
about it, they had what they wrote-both the Declaration, as you say, in 
other places and in the Constitution-they reduced these broad notions 
of natural law-the natural rights of man to this document. 

Now you say that they put some of these natural law principles in the 
document and words like "liberty" you just mentioned, you indicate that 
once liberty was in the Constitution, it becomes positive law. But now 
comes the hard question, as you and I both know. A judge has to define 
what liberty means. Now how does a judge know what the ambiguous 
term "liberty" meansin the Constitution? And I want tostart with the key 
term in the Constitution. One that protects the right of privacyand many 
other rights. And that's the word you mentioned yesterday, you men- 
tioned again here today-liberty. 

Yesterday you told the committee, "Our Founders and our drafters 
did believe in natural law." In addition to whatever else, philosophers, 
they had and I think they acted to some extent on those beliefs in drafting 
portions of the Constitution. For example, the concept of liberty in the 
Fourteenth Amendment. So the concept of natural law, liberty, is embo- 
died, you say, and I agree with you, in the Fourteenth Amendment. You 
also then said, 'To understand what the framers meant and what they 
were trying to do, it's important to go back and attempt to understand 

what the believed, just as we do when we attempt to  interpret a statute 
that is drafted by this body to get your understanding," end of quote. 

Now as I understand this, Judge, while you reject any direct applica- 
tion of natural law-that is, you sitting there and saying, I think natural 
law means, therefore, I rule-even though you reject the direct applica- 
tion of natural law in constitutional adjudication, you would use natural 
law to understand what the framers had in mind when they interpreted 
these broad notions. Isn't that correct? 

Judge THOMAS. Not quite, Senator. Let me make two points there. 
The framers view of the principle of liberty is the important point. 

The CHAIRMAN. Right, okay. 
Judge THOMAS. Whatever natural law is, is separate and apart. The  

important point is what did the framers think they were doing? What 
were their views? 

The CHAIRMAN. Gotcha. 
Judge THOMAS. The second point is this, that is only a part of what we 

conceive of this notion in our society. The world didn't stop with the 
framers. The world didn't stop with the framers. T h e  concept of liberty 
wasn't self-defining at that point and that's why I think it'simportant, as1 
have indicated, that you then look at the rest of the history and tradition 
of our country. 

The CHAIRCWN. I agree with you completely, which may worry you, 
but I agree with you completely. [Laughter] 

Now-as a matter of fact you used that argument to take on the  
original intent people in some of your speeches. You basically say, "Hey, 
you folks who just gooriginal intent and are pure positivists, you've got to 
look at intent, the real intent, and the real intent of these guys is not just 
static, it goes on. It's informed by changes in time." And also you've got to 
understand, as I understand you, that they used the word "liberty" 
because they believed it to be a natural right of man. 

I mean to be specific you say-and it's what you said here, "Our 
founders believed in natural law but they reduced the  natural law toposi- 
tive law and one of those concepts in natural law they reduced was liberty, 
to positive law because the word 'liberty' appears in the Constitution, in 
the Fourteenth Amendment in particular." 

Now in a speech before the Pacific Research Institute, which I gave 
you yesterday, you praised the opinion of Justice Scalia in Momison v. 
Ol~on.2~That ' s  the case where the Supreme Court upheld, as you know, 

-487 U.S. 654 (1988). 



seven-to-one, the right of the Congress to say there can be a special 
prosecutor like Walsh, like the Iran-Contra. It wasn't about Iran-Contra, 
but the special prosecutor. Scalia filed the lone dissent and you praised 
his dissent and you said the following, "Justice Scalia's remarks," excuse 
me, "Justice Scalia's remarkable dissent in Mom'son points the way 
toward the correct principles and ideas. He indicates how again we might 
relate natural rights to democratic self-government and thus protect the 
regime of individuals rights." 

You go on to say that the principles and ideas indicated by the opin- 
ion and the Massachusetts bill of rights, which you quote, refers to, 
quote, and you're referring now, you say, "summarizes well the tie 
between natural rights and limited government. Beyond historical 
circumstances, sociological conditions and class bias, natural rights con- 
stitutes an objective basis for good government. So the American found- 
ers saw it, and so should we. But we don't. Try talking to a Justice 
Department attorney about natural rights. And when you mention the 
venerable term, they assume that you want an activist Court along the 
lines of Mr. Justice Brennan. That such an assumption must be fought 
reveals the extent to which the term natural rights has been corrupted 
and misunderstood, and not only among the class of conservative sophis- 
ticates in Washington." 

Now, I don't know any other way to read this passage than to con- 
clude that you believe that natural law and natural rights should help 
judges decide constitutional decisions. 

Judge THOMAS. NO, Senator. I've said that over-I've repeated that 
continually here. Senator- 

The CWRMAN. I know, but it doesn't gibe. 
Judge THOMAS. But Senator, I was speaking as a chairman of EEOC. 

And let me explain to you what my interests were. I was not-I have, 
under oath, in my confirmation for the Court of Appeals and for this 
Court, tried to explain as clearly as I possibly could what I wasattempting 
to do. Speech after speech, I talked about the ideals and the f ~ s t  princi- 
ples of this country-the notion that we have three branches so that they 
can be in tension and not impede on the individual. 

That's what this case is about. At bottom, the case is about an indi- 
vidual who could be in some way-whose rights could be impeded by an 
individual who's not accountable to one of the political branches. That 
was the sole point. 

The CWRMAN. I understand the point. 

Judge THOMAS. I have not, in any speech, said that we should adjudi- 
cate cases by directly appealing to natural law. 

The CHAIRMAN. What was Scalia doing? 
Judge THOMAS. Senator- 
The CWRMAN. He was adjudicating a case, wasn't he? 
Judge THOMAS. He was pointing out the relationship, the purpose of 

the relationship among the branches. 
The CWRMAN. Right. But Judge, wasn't the reason he was pointing 

it out-if need be, we'll spend all day Friday on this. Wasn't the reason he 
was pointing this out because he wanted the case adjudicated, decided in 
a way differently than the seven justices who decided it in favor of the 
existence of, the constitutionality of? He was adjudicating. 

Now, what is this-it seems like we're engaged in a littlebit of soph- 
istry here. Wasn't he adjudicating a case? 

Judge THOMAS. He was adjudicating a case. I am only pointing to, as I 
say here, the concern that I had between the relationships in the 
branches. If, Senator, I as a sitting federal judge had written this speech, 
considering the fact that I adjudicate cases as a sitting federal judge, and 
did not draw a clean distinction between a speech that is talking generally 
about the protection of individuals, then I think you have a very valid 
point. 

The CHAIRMAN. What did Scalia do, Judge? Didn't Scaliado just what 
you said? Scalia applied-applied-natural rights in making a decision, a 
decision before the Supreme Court of the United States of America. You 
say that's what he did, and you recommend to everyone else, "Look at 
what he did; it's a good thing." 

Judge THOMAS. Senator, I beg to differ. 
The CHAIRMAN. Okay. 
Judge THOMAS. I have attempted in good faith and under oath twice 

to make clear that I don't think that an appeal-that a direct appeal to 
natural law is a part of adjudicating cases. Now, the point that I was 
attempting to make here, as I indicated to you, is simply he indicates how 
again we might relate natural life-natural rights todemocratic self-gov- 
ernment. 

The CHAIRMAN. Right. That's what he was doing. 
Judge THOMAS. Relate. I didn't say adjudicate cases. Senator, I am 

interested-I was interested in the notion that you have the three 
branches of government- 

The CHAIRMAN. Right. 
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Judge THOMAS. -and you have an individual. Now, let me give you 
an example of mypoint; talking about theideal. I think that we agree that 
the idea that all men are created equal is an ideal. It is certainly one that 
was in our declaration. 

The CWRMAN. IS it based on natural rights? 
Judge THOMAS. It was based on our founders' belief in natural right. 
The CWRMAN. Right. 
Judge THOMAS. But slavery existed even as that idea-even as that 

ideal existed. 
The CWRMAN. Right. Right. 
Judge THOMAS. That did not mean that slavery was right or com- 

ported with that ideal, it did not mean that you could end slaverywithout 
a constitutional amendment. 

The CHAIRMAN. Agreed. That's the point, Judge. The point is you say, 
our founders looked to natural law to inform what theyput in the Consti- 
tution. But it doesn't matter. The fact they said all men are created equal 
didn't mean anything until the Thirteenth and Fourteenth Amendment 
to stop slavery. But once they put it in, this natural law principle in 1866, it 
became part of the law. Now, we have to treat it as law. 

But because it is uncertain what that means-for example, does "all 
men" mean all women? That's what the Fourteenth Amendment was 
about. We concluded it does. Because we don't know what it means, 
because it's broad and ennobling, we have to go back, you said, and look at 
the framers and what they meant. 

Judge THOMAS. As a starting point. 
The CHAIRMAN. As a starting point. So, at least, Judge, will you not 

acknowledge you conclude that natural law indirectly impacts upon what 
you think a phrase in the Constitution means? 

JudgeT~ow.To the extent that impact had-to the extent that the 
framers beliefs- 

The CHAIRMAN. Right. 
Judge THOMAS. -comport with that. 
The CHAIRMAN. What the framers thought natural law meant. 
Judge THOMAS. But the-the important point is what the framers 

believed. I, for example, I think I said in-I'm trying to find the precise 
statement here. 

The CHAIRMAN. ' M e  your time. We have a lot of time. Take your 
time. 

J u d g e T ~ o w .  I think in referring in thc speech toward aplain read- 
ing of the Constitution- 

The C m .  I read it. 
J u d g e T ~ o w .  -I indicate that Harlan's dissent relies on his undcr- 

standing of the Founders' arguments, not some direct appeal t o  any 
broad law out there that we don't know. 

The CHAIRMAN. But how did he figure out what the Founders meant 
by natural law? 

Judge THOMAS. Again, I think, Senator, you look at the debates; you 
look at whatever it was that Harlan had available to him. There's not an 
explicit, direct reliance on anything other than what he could find the 
Founders meant. 

The CHAIRMAN. Right. 
Judge THOMAS. HOW do we look at history and tradition? How d o  we 

determine how our country has advanced and grown? It's a very difficult 
enterprise. It's an amorphous process at times, but it's an important pro- 
cess. 

Senator METZENBAUM.. . . YOU wrote a chapter of a 1988 book entitled 
"Assessing the Reagan Years," in which you dismissed as an invention the 
argument that the Ninth Amendment undergirds the right to privacy. In 
the article, you express concern that the "Ninth Amendment provides 
judges with a blank check to strike down legislation deemed by the court 
to violate certain unenumerated rights." You also state that "the Ninth 
Amendment will likely become an additional weapon for the enemies of 
freedom." 

In 1988, Judge Thomas, whoare these enemies of freedom that you 
were referring to? 

Judge THOMAS. Senator, the point again that I was making, I have 
noted on what my approach and concern about the Ninth Amendment 
itself was. It was the concern that judges would use the Ninth Amend- 
ment without reference to anything more than on his or her own predi- 
lections, and that that-that the adjudication of the Ninth Amendment 
had tobe rooted in something other than that, it had tobe rooted in tradi- 
tion and history. 
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With respect to my concern, the larger concern, it was that these 
efforts would be to enlarging the government at the expense of the indi- 
vidual. Not so much a commentary on the Ninth Amendment, but as the 
overall point that I've made throughout these speeches-the relation- 
ship of the government to the individual. 

Senator SIMON. Earlier, Senator Heflin asked you about the Fifth 
Amendment in privacy implications. Let me-I mentioned yesterday or, 
I guess, the day before-we were talking about the Ninth Amendment, 
and there are, in the Constitution, some specific privacy things about or- 
dering militia and searching your home. When you combine those specif- 
ics with the history of the Ninth Amendment, is there a privacy 
implication also, in your opinion, in the Ninth Amendment? 

Judge THOMAS. Senator, I think I've made two points with respect to 
that and with respect to the finding of the right of privacy. I indicated that 
I felt that it was-the analysis that I tended to agree with or agreed with 
was the finding of that interest or that right in the liberty component of 
the due process clause. The approach that you're talking about, of 
course, and I think we discussed, was the approach that Justice Douglas 
took, and similar to that was Justice Goldberg's approach. I think that 
there's-no one really knows the extent to which the Ninth Amendment 
can be used. No one-there's a considerable amount of scholarly work 
being done, as I said before, and there may be apoint where the Court has 
a case before it in which an asserted privacy right or privacy interest is or 
could be found in the Ninth Amendment. To date, though, the majority of 
the Supreme Court has not done that. I would not foreclose it, Senator, 
but I, with respect to the privacy interests, would continue to say that the 
liberty component of the due process clause is the repository of that 
interest. 

Senator SIMON. Let me just lobby you here now, if1 may. This is the 
only chance we get to lobby future Supreme Court justices. I think the 
Ninth Amendment is a very fundamental protection of basic liberty, and I 
would hope-there is an article written by I believe a person named 
Rappaport at the University of-maybe it's William and Mary-I'm not 
sure where it is. But I will send you the article. It gives some background 
on-some additional background on the Ninth Amendment. I think that 
is important. 

Appendix C: Chief Justice Burger's Plurality 
Opinion in Richmond Newspapers, Inc. v. Virginia 
(1980) 

Mr. Chief Justice BURGER announced the judgment of the Court and 
delivered an opinion, in which Mr. Justice WHITE and Mr. Justice 
STEVENS joined. 

The narrow question presented in this case is whether the right of 
the public and press to attend criminal trials is guaranteed under the 
United States Constitution. 

The origins of the proceeding which has become the modem crimi- 
nal trial in Anglo-American justice can be traced back beyond reliable 
historical records. We need not here review all details of itsdevelopment, 
but a summary of that history is instructive. What is significant for pres- 
ent purposes is that throughout its evolution, the trial has been open to 
all who care to observe. 

Despite the history of criminal trials being presumptively open since 
long before the Constitution, the State presses its contention that nei- 
ther the Constitution nor the Bill of Rights contains any provision which 
by its terms guarantees to the public the right to attend criminal trials. 
Standing alone, this is correct, but there remains the question whether, 
absent an explicit provision, the Constitution affords protection against 
exclusion of the public from criminal trials. 

Reprinted from 448 U.S. 555 (1980). 
Editor's Note: In this excerpt, the footnotes have been renumbered. 

509 



tion. Wc have no doubt as to the correctness of those decisions. They 
support the reasoning in Roe relating to the woman's libertybecause they 
involve pcrsonal decisions concerning not only the meaning of procre- 
ation but also human responsibility and respect for it. As with abortion, 
rcasonablc people will have differences of opinion about these matters. 
Onc vicw is based on such reverence for the wonder of creation that any 
pregnancy ought to be welcomed and carried to full term no matter how 
difficult it will be lo provide for the child and ensure its wcll-bcing. 
Anothcr is that the inability to provide for the nurture and care of the 
infant is a cruelty to the child and an anguish to the parent. Thcse are 
intimatc vicws with infinitc variations, and their deep, personal character 
underlay our decisions in Griswold, Eisenstadt, and Carey. The same 
conccrns arc prcscnl when the woman confronts the reality that, perhaps 
dcspitc her attcmpts to avoid it, she has become pregnant. 

11 was this dimension of personal liberty that Roe sought to protect, 
and its holding invoked the reasoning and the tradition of the precedents 
wc havc discussed, granting protection to substantive liberties of the 
pcrson. Roe was, of course, an extension of those cases and, as the deci- 
sion itsclf indicated, the separate States could act in some degree to 
furthcr their own legitimate interests in protecting pre-natal life. The 
cxtcnt to which the legislatures of the States might act to outweigh the 
intercstsof thc woman in choosing to terminate her pregnancy was a sub- 
jcct of debate both in Roe itself and in decisions following it. 

While we appreciate the weight of the arguments made on behalf of 
thc State in the case before us, arguments which in their ultimate formu- 
lation conclude that Roe should be overruled, the reservations any of us 
may have in reaffirming the central holding of Roe are outweighed by the 
cxpliwtion of individual liberty we have given combined with the force of 
stare decisis. We turn now to that doctrine. 
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I x k c ,  John: basic philosophy of, 
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166-167; v. laws of naturc, 167 

Majoritarianism, 55, 145; adhcrcnts' 
vicw of Ninth Amcndmcnt, 
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ment, 251-253; and Ninth 
Amendment, 246-253; and 
revival of interest in Ninth 
Arncndment, 257; and substan- 
tivc argument, 251-252; tcncts of, 
246; variations of, 50; as version 
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Marshall, John: on applicability of 
Bill of Rights to states, 301; and 
Fletcher v. Peck, 205; on implied 
powers, 154; on limits to legisla- 
tivc power, 379; on precedcncc of 
Constitution, 80; on slavc trade, 
136-137; on slavery, 414 

Mason, George: on inhcrcnt rights 
340-341; on nature of laws, 77; 
on securing of rights, 302 
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tation: doctrinal preccdcnt, 122: 
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tive norms), 122, 123; cthos, 145, 
146; historical modality, 121, 122; 
prudential analysis, 122; struc- 
tural analysis, 122; tcxtual modal- 
ity, 121, 132-133 

Moral rcalism: dcfincd, 50, 71, 72; 
risks of to Ninth Amcndmcnt. 64 

Natural justice: See Justice, natural 
Natural law: 136; framcn' bclief in. 

165-166; inability to rcach con- 
sensus on, 259-260; state enforce- 
mcnt of, 286-288; v. common law 
rights, 167 

Natural rights: 50, 100; and Antifcd- 
eralist position; 343-344; and 

belicfs of framcn, 331; and a bill 
of  rights, 331-332; defincd, 101, 
275; effcct of Constitution on, 
338-339; framcn' bclicf in. 82; 
framcn' commitment to. 342; 
and legitimating Icgislation, 404; 
and Madison's proposcd rcsolu- 
tion. 360-361; and moral rcalism, 
71; Ninth Amcndmcnt and. 327. 
328, 330, 386-289, 390; protcction 
of, !XI; as standard of judgmcnt. 
82; and statc declarations of 
rights. 404-405; v. positivc law. 
101; Wilson's list of. 319 

Ncgativc rights: 26f3; dcfincd, 87 
Ncw Right Constitutionalism. See 

Constitutionalism. Ncw Right 
Ncw Right Majoritarianism. See 

Majoritarian~sm 
Ninth Amendmcnt: affirmative 

rights rcading of. 329; allowing 
closcd-list of rights. 166; and 
Antifederalist argumcnts. 
341-344. 345; Antifcdcralist-Fcd- 
cralist dcbatc ovcr. 368-372; as 
aspirational cxprcssion, 156; as 
authorization to mitigate govcrn- 
mcnt injusticcs. 61, 62; bcliefs 
cmbodicd in, 267; Bork and. 
51-52, 119; as community 
rcstraint. 50-51; conccptual rcad- 
ing. 230; constitutional contcxt, 
152. 176. 194- 195, 230.233. 385; 
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powcr, 127-130, 275-276, 
301-304, 309; and contcmporary 
intcrprctation, 168; and contro- 
vcnial ~ ~ c s .  90,412416; critics 
position on. 65-66; dcbatc ovcr 
mcaning. 327-331; dcnial or dis- 
paragcmcnt of rights undcr, 169; 
enforceability of rights under, 
274-275, 305. 309-3 10; cnumcr- 
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cxprcssion and symbol of consti- 
tutionalism. 47, 52; cxtra-tcxtual 
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tion of statc-guarantcccl rights. 
277,279; and foundational argu- 
mcnt, 251-252; functional rcad- 
ing of. 230-231; Goldbcrg on. 
126; Gn'nvold dccision and. 302; 
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intcrprctation of, 1 0 1 .  231-232; 
judicial uncnforccability thcsis. 
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sion. 358-359; Madison's draft 
provision. 371-372, 385; Madi- 
son's Fourth Rcsolution, 303; and 
majoritarianism. 246-253; mcan- 
ing of, 175. 244; and mcans/cncls 
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of. 263; natural law rcading of. 
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tation of, 381, 386-388. 389, 390; 
necessity of, 192-193; Ncw Right 
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struction. 331. 343; revival of 
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special status of, 229-230, 233; 
and state declarations of rights, 
275-277; and state government 
powcr, 129-130, 151-152,262; 
state immunity thesis, 244-246; 
state law thesis, 234-242; and 
substantive argument, 251-252, 
268; and substantive standard of 
justice, 51; supplementen' vicw 
of, 191-192; and Tenth Amend- 
ment, 233, 314, 317; textualists 
vicw of, 192; unenumerated 
rights, 126, 152, 154; unenumer- 
atctl rights recognized by courts, 
408-412; and unwritten constitu- 
tion, 268 

Noninterpretivism: strengths of, 178; 
problems of, 178-180 

Original adjudication. See Original- 
ism 

Originalism: 84; and constitutional 
interpretation, 192; defined, 199; 
position of adherents, 200,221, 
261,264; and positivism, 264 

I1arol evidence rule: applied to con- 
tracts, 212, 213, 216-217, 218; 
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Positivism: and Antifederalists, 
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purpose of, 355 

Power: assigned v. plenary, 125; lim- 
itation of under Constitution, 
125, 126; national govcrnment, 
125; plenary, 125 

"Power constraint" conception: 309, 
3 12-3 18 

Powcrs, enumerated: and Ninth 
Amendment, 51-52 

Preambles: as statement of first 
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framers as not binding. 364 

President: as interpreter of Consti- 
tution, 86 

Presidential powcr: Lincoln's posi- 
tion on, 103 

Presumptive method: and interpre- 
tation of unenumcrated rights, 
322-323 

Property rights: McConnell's list of 
unenumerated, 98 

Public mind, authoritative 
(informed public judgment): 54; 
Alexander Hamilton on, 55; v. 
public opinion, 53, 54 

applied to wills, 212, 213-215, 
217, 218; defined, 212; modern 

Rejectionists: defined, 200 
Republican theory: Alexander 

vicw and 212-213 Hamilton, 55 
I1arsons, Samuel: on a bill of  rights, Republican of 71; -, 4 "  

3% described, 92-93; essential struc- 
I1cndlcton, Edmund: on states as tural features of, 90. See also guardians of individual rights, 
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Residual rights interpretation of 
Popular sovcrcignty. See Sover- Ninth Amendment: 384-385,390 

cignty, popular Right to revolt: 170-171; espoused 
I'ositivc international law 137 
I1ositive law 60-61; Constitution as, by Blackstone, 333; espoused by 

Locke, 333 82,233,234; defined, 82, 101; and Right to privacy: 122; and Bark 
legal system, 82; v. natural right, .-. hearinp, 52, 119, 199; Griswold 
1Ul  

I1ositive law rights: sources of, 
99-100 

decision and, 120-121, 153; and 
Kennedy hearings, 119; and 

Ninth Amendment, 119; and Roe 
v. Wade, m 

"Rights of Englishmen": 165-166, 
168; and colonial tradition, 273; 
departures from by colonial 
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Constitution, 337-338 
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moral realist view of, 50 

Rights, individual: sources of, 61, 77, 
99 
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"Rights-Powcrs" conception: 306- 

3 12 
Rights, preexisting, 264 
Rights, retained: natural reading of, 

327-338; nature of debated, 
327-331; positivist reading of, 
328-329 

Rights, uncnumcratcd: 119, 176; 
attempts to define, 356, 357; con- 
structive method of interpreting, 
320-321; controversial rights, 
412-416; danger of loss of 
through enumeration, 372; and 
debate on Bill of Rights, 302- 
303; denial or disparagement of, 
169, 171; Dmd Scott precedent. 
84; and due process provisions, 
206-208; and early case law, 129; 
enforccability of, 274-275; 
extra-textual sourccs of, 152; 
Fourteenth Amendment and, 
132; framers' intentions, 325; 
judicial protection of, 412; and 
judicial unenforccability thesis, 

242-244; McConnell's list of. 98, 
99, 100, 106; Madison on, 126, 
232-233.239-240; natural rights 
theory and, 383; Ninth Amend- 
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egal animal thcsis, 232-234; pre- 
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383; and state constitutions as 
bulwarks of, 206, 267-268; stale 
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state immunity thesis, 244-246; 
and state law thesis, 234-242; and 
state legislatures, 207; Wilson on, 
238, 239; written constitutions 
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Separation of powers: and legitima- 
cy of legislation, 398-399 

Seventh Amendment: 189-190; 
effect of administrative agencies 
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Sherman, Roger: on balancing 
interests of government and peo- 
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can view of, 335-336; as basis for 
government authority, 79; Chase 
on,  389; described, 335; as foun- 
dational principle for Constitu- 
tion. 336, 341; framers' 
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wmccpt of, 335 
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~ntlrvidual rights. 267-268; com- 
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Supplcmcntal adjudication: dcfincd, 
199-200. See also Supplementen 

Supplcnicntcrs: 177, 178; and 
Corbin school, 217; and judicial 
rcvicw, 185-186; and Ninth 
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rule and, 212-217; position on 
intcrpretation 185-187 

Suprcmc Court: as interpreter of 
Constitution, 159, 171; "remand" 
function of, 144, 145, 159 
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Drcd Scoff decision, 84, 111, 112, 
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Ninth Amendmcnt, 314, 317; jux- 
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233; as limiter of national gov- 
ernmcnt power, 128,277; as pre- 
server of state powers, 277; 
powcr confcmng provisions, 233; 
quotcd, 277; as rcsolution of 
mcanslends problem, 371-372; 
spccial status of, 229 

Textual adjudication: See Textualism 
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judicial revicw, 186; and Icgisla- 
tivc suprcmacy, 180; and majori- 
larian view, 246-247,253; and 
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unenumerated 

Washington. Gcorge: on state 
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rights, 345-346,347; on ratifica- 
tion of Constitution, 238; on 
rctained rights, 357; on securing 
natural rights by written constitu- 
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