INTERNATIONAL BUSINESS DISPUTES

IaN F. G. BAXTER®

I. INTRODUCTION

Tuus is the third and final article on rules of law for the adjudication of
international business disputes.' The three articles propose a method
which, it is believed, would be more pragmatic and suitable for inter-
national business than the various choice of legal-system approaches
that have become popular, and which are the intellectual progeny of
some rather mystical ideas borrowed from Germany in the last century.
The suggested method was sketched in the concluding paragraphs of the
first article,® and developed further in the second article.* This article
will return to a discussion of the method, and it will also examine its
application to litigation and arbitration—with or without a choice of law
clause.
As in the previous articles, this one is concerned only with inter-
national business disputes, and this excludes, for example, non-com-
mercial disputes, as well as interstate, inter-provincial or other disputes
that are internal to a country. The articles do not deal specifically with
less formal ways of settling disputes, although recognising that some of
these can be important and desirable.’ For example, mediation and con-
ciliation can be useful alternatives to litigation or arbitration.®
The two previous articles have argued that choice of legal-system
thinking is not a suitable approach for international business disputes.
Indeed the business community and their advisers have indicated their
negative feelings by the very frequent inclusion in international agree-
ments of choice of jurisdiction clauses, arbitration clauses, and, in the
case of both litigation and arbitration, clauses designating a governing
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6. A mediator will assist the parties to arrive themselves at an agreed solution of their
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reference to their nationality.'” But the principles and rules were part of
the whole Roman law and were administered by Roman magistrates.!!
They were not regarded as principles and rules of some non-existing
international “world law”’,

An important effect of a country adopting the proposals in these
articles would be. that the courts of that country would be required to
consider actively the formulation of substantive principles and rules-of-
decision intended specially for international business disputes. Tra-
ditional choice of legal-system theory does not require this. Instead,
what it requires is usually either the application of the ordinary (inter-
nal) commercial law of the legal system selected by the parties (through
application of the autonomy principle), or the use of a selection formula
(usually through ““choice of law” rules or guidelines), and thereafter the
application of the ordinary (internal) commercial law of that legal sys-
tem. Once the applicable legal system has been determined, by which-
ever method, the rule-of-decision is obtained from the commercial law
of that country—rules commonly applied to non-international issues.
Indeed, in reading the relevant case reports and academic literature,
one tends to feel that traditional choice of legal-system theory can
encourage a game of precedents and semantics. But if a country adopted
an “international business law approach”, the courts, legislators and
legal scholars of that country would be encouraged to apply their minds
in a direct way to the design of principles and rules specially for inter-
national commerce. It is surely desirable that the development of rules-

of-decision in international business disputes should be approached in a
direct fashion, instead of assuming that just results will arise somehow
indirectly by the roundabout application of rules-of-decision, based on
Some current choice of legal-system theory. An “international business
law approach” is intended to be essentially the adoption of a point of
view. It should not be a sudden upsetting of existing principles and
decisions—but a gradual infusion into international business adjudi-

cations of new theoretical and policy bases. 2
There is a distinction between the application of a legal principle or

rule of a national legal system, and the use of such a principle or rule as

“data” in connection with the determination of adispute issue. A simple

example of a “‘data” use would be consideration of the rules of the road

of the country where an automobile accident took place, in deciding an
issue on negligence. Other examples of data might be: navigation and
traffic rules for shipping or aircraft; recognised trade or business prac-
tices; recognised market usages and customs, for example, in inter-

10. Jolowicz, Historical Introduction to Roman Law, pp.101-102.
L1. Op. cit. supran.1 (1985), at p.545.
12. Op. cit. supran.1 (1987), at pp-114-115.
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mode of dispute settlement may be agreed upon at the time when a deal
is made and before there has been any dispute. Litigation, of course,
does not require the agreement of the parties before it can exist. How-
ever, the doctrine of “autonomy”’ is commonly used in international
business contracts, by insertion of either a choice of law clause or a
choice of jurisdiction clause, or both.!S The insertion of such clauses
requires the consent of the parties, and thejr usual insertion by agree-
ment lessens the consensual-non-consensual distinction between litiga-

tion and arbitration in relation to the general practice of international
business.

B.  Choice of Adjudicator

In arbitration the parties can choose th

adjudicate the dispute between them.
arbitration.!?

eir own person or persons to
' There may also be a judicial

C. Specialised Knowledge and Experience

An international business dis
cntirely) on the facts, and als
interpretation and effect of s
practices of particular kinds
to choose an arbitrator who
mercial arbitrations and has
commercial law, or experien
dispute. Examples might in
struction and advanced tec
cxperienced in the business
tvpe of business which woul
However, such differences
cXpert witnesses can inform

ties related to the dispute;
fration.

pute may turn substantially (or perhaps
0 it may very well be concerned with the
pecialised documents and the customs and
of business. Arbitration allows the parties
has had experience of international com-
specialised knowledge of relevant areas of
ce in the kind of business involved in the
clude marine insurance, engineering, con-
hnology. In disputes of this type a person
may have the specialised knowledge of that
d not be expected from a judge in litigation.
in knowledge can be modified, because
the court on the technicalities and special-
of course, this can happen also in an arbi-

I5. The autonomy doctrine in contract
~d in international business contracts, |
~~vf the choice of legal s
'(1985), at pp,541-542.
i6. This has the consequence that the parties have to pay the arbitrators’ fees and the
‘Ministration costs of the arbitration.

'7. In England, under the Administration of Justice Act 197

s has existed since the Middle Ages, and is freely
argely to avoid the complications and uncertain-
ystem rules that would otherwise be involved. See op. cit. supra
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dispute. Any designation of the law or legal system of a gi\./en State shall
be construed, unless otherwise expressed, as directly referring to the sub-
stantive law of that State and not to its conflict of laws rules.

Similarly, the UNCITRAL Arbitration Rules provide: “Thc; arbitral tri-
bunal shall apply the law designated by the parties as applicable to the
substance of the dispute.””?* The Model Law also contains an important
general qualification in regard to selection of the governing 'law for the
substance of the dispute, namely: “In all cases, the arbitral tribunal shall
decide in accordance with the terms of the contract and shall take into
account the usages of the trade applicable to the transaction.”** The
Model Law does not allow the tribunal to decide ex aequo et bono or as
amiable compositeur unless the parties have expressly authorised it to do

50.%2

A. The Position Where No Applicable Law Is Selected

What is the position if the parties do not select an applicaple law by
agreement? If the parties do not make a selection of an appllcat?le law,
the Model Law provides: “Failing any designation by the parties, the
arbitral tribunal shall apply the law determined by the conflict of laws
rules which it considers applicable.”?® This provision and the policy that

appears to be embodied in it have been criticised. For example, the

summary of the Chairman in the Lausanne Interim Meeting of the Intey-
national Council for Commercial Arbitration, in 1984,%7 stated that this
provision was heavily criticised, first by the Rapporteur in his written
and oral reports and then by most of the speakers, and added that:

The formula retained by the Draft Model Law appeared objectionfible in
many different ways: firstly in its exclusive reference to the “‘conflictual”
method, in contradistinction to the pluralisme des méthodes generally
accepted by the modern science of private international law; secondly, by
its rigid character, in sharp contrast to the variety of zi.pproach?s and the
flexibility displayed for many years by modern arbitration practice.

The Task Force on the adoption of the UNCITRAL Model Law in
British Columbia recommended changing the words “the law deter-
mined by the conflict of laws rules which it considers applicable” to “the
rules of law it considers appropriate given all the circumstances sur-

23. Art.33(1).

24. Art.28(4).

25. Art.28(3). o

26. Art.28(2). Also in Art.33(1) of the UNCITRAL Arbitration Rules: i

27. International Council for Commercial Arbitration, Congress Series # 2, UNCI-
TRAL’s Project for a Model Law on International Commercial Arbitration (1984).

pp.197-198.
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rounding the dispute”, and a member of the Task Force commented
that the Task Force:*®

was sceptical about the predictability and controllability that would be
gained by requiring the arbitral tribunal to justify its selection of the appli-
cable law by conflict of laws rules. The steps the tribunal would have had
to follow would have been: (i) to decide which country’s conflict rules
should be applied (not by any means obvious, in many cases); (ii) to deter-
mine what those conflict rules were (which, particularly in the areas of
contracts and tort, is often fraught with uncertainty); and (iii) to apply
those rules to select the relevant laws (which, because the rules tend to be
open-ended, like the ‘“‘closest and most real connection™, etc., often adds
yet more uncertainty).

In litigation it is normal to apply the conflict rules of the lex fori, but in
international commercial arbitration there is the question—whether an
international arbitration tribunal has a lex fori, and if so where is it
located? One possibility is the legal system of the place where the arbi-
tration is held. But apparently there is a strong body of opinion that an
international arbitration tribunal is not bound to apply the conflict rules
of the seat of arbitration.? This raises the next question—how should
the tribunal select the conflict rules? It was stated in the Sapphire arbi-
tration™ that a tribunal “‘must look for the common intention of the par-
ties, and use the connecting factors generally used in doctrine and in
case law and must disregard national peculiarities (Batiffol, Revue de
I'Arbitrage, 1957, p.111; Caribiber, {'Arbitrage International de droit
privé, Paris, 1960, pp.52, 92).*'

It would seem, therefore, that an arbitrator may have substantial free-
dom of choice as to which set of choice of law rules to use, in the some-
what rare situations where the parties have not provided an agreed
choice of an applicable law. One would assume that in these situations a
tribunal will be likely to resort to a set of choice of law rules of a jurisdic-
tion with which it is familiar, and not necessarily to the choice of law
rules of the seat of the arbitration. For example, an English arbitrator
may turn to the choice of law rules of English law, even if the arbitration

28. Joost Blom, in Paterson and Thompson, op. cit. supra n.20, at pp.130-131,

29. Redfern and Hunter, op. cit. supra n.8, at p.95 (footnotes omitted), mention a
“doctrine which has found support both in the rules of arbitral institutions and in the prac-
tice of international arbitration. The doctrine provides that. unlike the judge of a national
court, an international arbitral tribunal is not bound to follow the conflict of law rules of
the country in which it has its seat. This doctrine has many powerful advocates, particu-
larly amongst German, French and Swiss lawyers. A leading commentalor has spoken of
“The almost total abandonment of the application of the rules of conflict of the so-called
arbitral forum’.”

30. Sapphire International Petroleum Lid v. The International Iranian Qil Company
(1964) 13 1.C.L.Q. 1011. The sole arbitrator was a judge of the Swiss Federal Tribunal.

31. The comment is quoted from Redfern and Hunter, op. cit. supra n.8, at pp.95-96
(footnote omitted).
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their agreement, the New York Convention would have facilitated
transnational enforcement. Arbitration is consensual and, if similar con-
sensual elements are present in an international business litigation,

could this not make possible a UN-based convention for that class of
judgment?

V. CONCLUSION

AT present we have two streams of process for third party resolution of
international business disputes—litigation and arbitration. In recent
years there has been an increase in the activity and promotion of inter-
national arbitration. There are institutional arbitration facilities related
to the UN, governmental arbitration agencies in some countries, centres
for international arbitration located in a growing number of countries,
as well as a proliferation of commerce-related bodies and associations
involved with international arbitration. The existence of separate
streams means that decisions have to be made as to which one to follow.
In practice this decision usually comes at the time when an international
agreement is being put together, and therefore before there has been
any dispute arising from the business transaction which is the subject of
the agreement. In a substantial transaction, for example between two
multinationals, the form of the agreement will be prepared or revised by
legal counsel, either in-house or outside lawyers, and their preferences
and usual practice are likely to be reflected in the choice of stream.
Whichever stream is selected it is usual to insert a choice of law clause or
a choice of jurisdiction clause or both. Having made a commitment to
one stream in the agreement, it can be difficult and expensive to change
streams, and may well mean renegotiation of that part of the agreement.
Both litigation and arbitration have their advantages and disadvantages.
Having made a commitment to one stream in the agreement, one party
or both may later become disappointed with that mode of dispute settle-
ment and wish that the other mode had been selected.

More thought should be given to the possibilities of bringing the two
streams closer together, perhaps by trying to introduce into inter-
national business litigation some of the perceived advantages of inter-
national commercial arbitration. This is the kind of thinking and

dialogue that should take place, particularly in the leading business and
financial centres of the world.



