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INTRODUCTION 

My aim in the present study is to provide a clarification of the normative 
grounds on which the practice of justifying andlor criticizing social norms and 
institutions rests, at least within a democratic regime. It is widely assumed 
that such grounds (or foundations) are necessary if criticism is to express any- 
thing more than the subjective preferences or particular interests of the critic. 
A clarification of its normative grounds should help insure that the criticism is 
objective or reflects generalizable interests. At the same time, however, it has 
been forcefully argued by others that such grounds do not exist and that social 
criticism can be more effective if pursued "without foundations."' It has also 
been claimed that a continued search for the normative grounds of social criti- 
cism reflects a failure to appreciate our "postmodem condition" and, accord- 
ing to Richard Rony, an unfortunate "urge to see social practices of justifica- 
tion as more than just such practices."What is needed in our time is rather a 
greater sense of irony and toleration of diversity in view of the contingency 
that surrounds our social institutions and practices. 

In the following I attempt to mediate between the extremes of "founda- 
tionalism" and "relativism" by developing what can be called a (Kantian) 
constructivist defense of the grounds of social criticism.' Constructivism 
parts with stronger foundationalist projects which assume that the grounds of 
social criticism must consist of (self-evident) principles that are absolute and 
immune to revisiom4 It also parts with those foundationalist strategies that 
seek to establish an objective standpoint by appealing to a morally neutral 
notion of rational self-interest.5 As 1 understand it, Kantian constructivism 
attempts to account for the objectivity of our normative assessments by rclat- 
ing the ideals and principles employed in our critical practices to an express- 
ly normative conception of practical reason or, what I shall argue amounts to 
the same thing, to a conception of ourselves as free and equal moral 
persons.6 There is no further claim that these principles or ideals correspond 
to a prior moral order that exists independently of this conception of practical 
reason or that these principles cannot be revised in the light of subsequent 
criticism and renewed argument. Rather, the justification of this norn~ntive 
ground is ultimately reflexive or recursive in the sense that there can be I I ~  



2 The Normative Grounds of Social Criticism Introduction 3 

higher appeal to something beyond the idea of that to which free and equal 
persons can rationally agree.' 

Following Michael Walzer, however. I also believe that when it is 
most effective social criticism (or "collective reflection on collective life") 
takes the form of "immanent critique."s Good criticism draws attention to the 
discrepancy between ideology and practice, or between what is claimed for a 
given social practice and how that practice is actually conducted. Neverthe- 
less, in suggesting that criticism is best pursued as a kind of storytelling, 
Walzer unnecessarily limits this practice in at least two respects. First, the 
distinction Walzer makes between the path of interpretation, on the one 
hand, and the paths of discovery and invention, on the other, is overdrawn. 
Just as all good storytelling also involves elements of invention and discov- 
ery, even the most contrived inventions deployed for the purpose of social 
criticism (such as Rawls's original position) acquire a critical edge only 
because of their role within a larger narrative in which we recognize our- 
selves.9 Second. Walzer invokes precisely the normative ground that stands 
in need of further clarification when he states that the "effective authority" of 
an interpretation is. in the last analysis. "the reader": 

The interpretation of a moral culture is aimed at all the men and 
women who participate in that culture-the members of what we 
might call a community of experience. It is a necessary, though not a 
sufficient, sign of a successful interpretation that such people be able to 
recognize themselves in it.l'J 

Although Walzer does not state why self-recognition is not sufficient for a 
successful interpretation, presumably it is because (at least in part) a success- 
ful interpretation. especially one that is to serve a critical purpose, must 
involve a recognition of a certain sort, that is. it should not be based on self- 
deception or illusion and it should come about in a way that regards other 
members of the "community of experience" as free and equal cointerpreters. 
The idea of an ideologically undistorted agreement among free and equal 
persons thus seems to be the unacknowledged ground in Walzer's model of 
social criticism. 

These two considerations suggest that the practice of social criticism 
involves stronger justificatory claims than Walzer's model of storytelling ini- 
tially suggests. My own strategy will be to attempt to clarify the ground or basis 
of theseclaims with reference to a normative conception of practical reason or, 
in the case of Habermas, a model of communicative reason. That is. I hope to 
show that a suitable basis for the public justification and criticism of social 
norms and practices can be developed by reflecting upon the capacity for prac- 
tical reasoning and deliberation that agents engaged in those practices exhibit. 

The approach that will be pursued in this study can thus be broadly 

described as Kantian." It begins with a set of arguments found in Kant 
which undergo further refinement, though in different ways, in the writings 
of John Rawls and Jiirgen Habermas. Kant. it will be recalled, sought to 
derive the "supreme moral principle" (or categorical imperative) from an 
analysis of the structure of pure practical reason. The idea of the social con- 
tract, or notion that laws are legitimate only to the extent that they could 
receive the consent of citizens regarded as free and equal moral persons. is 
also inaoduced as an idea of pure practical reason. Thus, in both his moral 
and political theory, the criterion of legitimacy is related to a concept of 
practical reason that is normative in character rather than to a notion of self- 
interested rational choice. 

Similarly. Rawls's A Theory of Justice can be viewed as a sustained 
attempt to continue Kant's project by introducing a procedural (and "detran- 
scendentalized") interpretation of the categorical imperative and concept of 
autonomy and by providing a more convincing justification for them via the 
method of "reflective equilibrium." Moreover, the principles of justice are 
defended not with reference to a neutral (game-theoretic) model of rational 
choice, but with reference to a "model-conception" of the person as a free 
and equal moral being. 

Finally, Habermas's theory of communicative action and his model of 
discourse ethics also continue Kant's project in its detranscendentalized 
form. The strategy now becomes that of clarifying the basic idea of discourse 
ethics-"only those norms can claim to be valid that meet (or could meet) 
with the approval of all affected in their capacity as participants in a practical 
discourse"-not with reference to the rational faculties of a monological sub- 
ject, but with reference to a concept of communicative reason: 

What is paradigmatic for the latter is not the relation of a solitary sub- 
ject to something in the objective world that can be represented or 
manipulated, but the intersubjective relation that speaking and acting 
subjects take up when they come to an understanding [Verstundipng] 
with one another about something. (TCA 1:392) 

Habermas's claim is that an analysis and reconstruction of the conditions of 
Verstandigung (or mutual understanding) can provide a normative founda- 
tion for social criticism. In this sense, he pursues by different means Kant's 
attempt to develop normative principles for social criticism from a notion of 
practical (communicative) reason. 

Despite the common strategy found in the works of Kant, Rawls, and 
Habermas, there are of course important differences among them. Some of 
these differences can be highlighted by briefly comparing several concepts 
that are centrally important to each theorist. 
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(I) First, and perhaps most importantly, there is the concept of autono- 
my and the way it is subsequently embodied in a description of the moral 
point of view. Kant himself described autonomy in a number of different 
ways: To act autonomously is to act from principles that reflect our nowne- 
nal selves. It can also be described as acting from laws that we give our- 
selves or as acting on maxims that are not self-contradictory when universal- 
ized. Finally, autonomy is described as acting out of respect for the Moral 
Law or from duty for duty's sake. Although it may be possible to formulate a 
"detranscendentalized" version of autonomy through a selective reading of 
Kant's texts, the concept is generally understood to entail a rigid distinction 
between the noumenal and phenomenal self and thus to place reason in sharp 
opposition to empirical inclinations, needs, and desires.12 Reason is associat- 
ed with the absence or suppression of desires and passions; the noumenal self 
is rational. reflective, and (ultimately) free of moral conflicts. Moreover, the 
exercise of autonomy is generally viewed as a monological process in which 
the self single-handedly (and often against great odds) brings its passions and 
desires into conformity with the a priori Moral Law. 

In Rawls's conception of autonomy, the opposition between reason 
and desire is less strong. Autonomy does not mean bringing maxims of the 
will into conformity with the a priori Moral Law, but acting from principles 
that reflect our conception of ourselves as free and equal moral persons. 
Although in selecting principles of justice the parties in the original position 
are deprived of the knowledge of their particular interests and desires, they 
still select the principles of justice in view of a list of primary social goods. 
In this sense, principles that express our autonomy are not necessarily ones 
that suppress or ignore all social and historical aspects of our selves. Further. 
in his description of the model-conceptions of the well-ordered society and 
the person. Rawls recognizes the social nature of persons more profoundly 
than Kant: The fact that who we are is greatly shaped by the social institu- 
tions in which we are raised is a major consideration for regarding the basic 
social structure as the primary subject of justice. However, it can also be 
argued that Rawls's description of the two fundamental moral powers of per- 
sons (e.g., the capacity to form, revise, and pursue a conception of the good 
and the capacity to have an effective sense of justice) still does not adequate- 
ly capture the intersubjective dimension of moral autonomy. More impor- 
tantly, Rawls's representation of the moral point of view in the original posi- 
tion clearly seems to downplay the importance of the intersubjective 
recognition of norms for their validity. The parties in the original position do 
not discuss their interests or the social norms that shape them; rather. the 
original position (as a description of the moral point of view) is constructed 
in such a way that the principles of justice are chosen in accordance with the 
(monological) maximin rule of choice under conditions of uncertainty. 

Introduction 

For Habermas, by contrast, the concept of moral autonomy is linked 
from the outset to a notion of communicative reason and action. Autonomy is 
understood as the capacity to reflect critically upon one's desires, preferences. 
and maxims of action, the capacity to assess the consequences of pursuing 
them from the standpoint of those who might be affected, and the capacity to 
enter into discursive argument with others about the validity of contested 
norms or need interpretations. Autonomy is therefore not represented as the 
capacity to test norms monologically by means of an application of the cate- 
gorical imperative or to make choices fmm within a hypothetical choice situa- 
tion. Rather, it poinls to the idea of a dialogical process in which needs and 
interests are subject to communicative interpretation and discursive argumen- 
tation. Moreover, this model does not assume that a person's preferences or 
desires are pregiven or fixed, or that they are necessarily in opposition to rea- 
son (or indifferent to reason, since reason is merely instrumental). The idea is 
that of a procedure in which needs and preferences can be transformed in the 
process of rendering them "communicatively fluid." 

(2) The notion of publicity also functions prominently, though differ- 
ently, in the work of each of these authors. For Kant, the "principle of pub- 
licity" is introduced as a principle of practical reason that possesses a tran- 
scendental status.ll It functions primarily as a criterion or standard for 
assessing the legislation and public policies of the political sovereign. To the 
extent that this principle actually attained an institutional foothold in early 
bourgeois society, it also designated a public sphere of discussion and debate 
among reasoning citizens. At the same time, however, the institutional real- 
ization of this principle was restricted in that the public sphere was for tile 
most part accessible only 10 "active" citizens-that is, propertied males. 

In Rawls's theory of justice, the notion of publicity is both more inclu- 
sive and has a wider scope.14 It requires, for example, that society be regulat- 
ed by principles of justice that are publicly known, that the justification of 
these principles be made with reference to amotion of "free public reason," 
and that, according to what Rawls calls the "full publicity condition," rhe 
principles and their justification he aceeptable to each memher of society. 

Publicity ensures, so far as the feasible design of institutions can allow. 
that free and equal persons are in a position to know and to accept the 
background social influences that shape their conception of themselves 
as persons, as well as their character and conccptto~~ of the~r  good 
Being in this position is a precondition of freedom; tt nlennr that noth- 
ing is or need be hidden. (KC. 539) 

The principle of publicity thus specifies the ideal of a non-ideological public 
acceptance of social nomx and insti~utions. However, insofar as Rawls tends 
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to limit this notion of publicity to an informal argument for his two princi- 
ples of justice and regards it primarily as a conatraint on the choice of the 
parties within the original position (see TJ. 175-182). he shies away from the 
more radical implications of his own assumptions. Despite his remarks con- 
cerning the "full publicity condition," institutions of a distinct public sphere 
(even in Kant's sense) are not specifically thematized as pan of whaiRawls 
calls the "basic structure" of society. 

For Habermas, by contrast, the principle of publicity is not limited to 
use as a criterion or standard for determining the legitimacy of legal norms 
or basic principles of justice but requires its own institutional embodiment. 
Of course, the basic principle of Habermas's discourse ethics can also be 
viewed as an intersubjective or "public" version of Kant's categorical imper- 
ative. But insofar as a discourse ethics requires that the validity of social 
norms be tested in actual discourses rather than through monologically con- 
ducted thought experiments, his construal of the principle of publicity 
emphasizes more strongly than either Kant or Rawls the need to encourage 
and maintain a wide array of institutions that together constitute an active 
and robust public sphere. The concept of publicity thus assumes a more 
prominent role in the work of Habermas. 

(3) These differences with respect to the concept of publicity also point 
to differences in the status and function of the social contract (or idea of 
agreement) in the theories of Kant. Rawls, and Habermas. In relation to the 
earlier natural law tradition, the idea of the social contract already undergoes 
revision in Kant's theory where, as an "idea of (practical) reason." it (like the 
principle of publicity) functions primarily as a test for the legitimacy of leg- 
islation. In A Theory of Justice, the idea of the social contract (or agreement) 
functions at a deeper level since it is now the principles of justice which are 
to regulate the basic social structure that must be agreed to in the original 
position. Rawls also argues that his two principles of justice are ones that 
would be chosen or agreed to by all if they regard themselves from an appro- 
priate perspective, namely, as free and equal moral penons.15 Thus, as for 
Kant, the notion of agreement in the social contract is closely tied to the 
notion of practical reason (rather than instrumental reason or self-interested 
rational choice). Finally, in Habermas's theory of communicative action, the 
idea of agreement is extended in two ways. On the one hand, the idea of an 
agreement based on mutual recognition is located from the outset in the 
structure of communicative action and then subsequently represented, in a 
more demanding form, in the basic principle of a discourse ethics: a norm is 
valid only if it is one that could be agreed to by all concerned as participants 
in a practical discourse. On the other hand, in contrast to the social contract 
tradition, the idea of agreement must not remain wholly counterfactual. 
Rather, a central task of critical social theory is to identify ways in which th~s  

ideal can be institutionalized within an actually functioning public sphere. 
(4) These differences in the conceptions of autonomy, publicity, and 

the social contract also give rise to differences in how each of these philoso- 
phers distinguish between the right and the good, or between what is a matter 
of justice to which all persons have a claim and what is a matter of one's 
individual pursuit of a particular conception of the good life within the limits 
of justice. For Kant, the "Universal Principle of Justice" confers upon each 
citizen the equal right to pursue his own ends compatible with a like liberty 
for all. The principles of justice or right must, however, be defined indepen- 
dently of (and prior to) particular conceptions of the good life. Kant attempts 
to uphold this distinction on a priori grounds with reference to a concept of 
pure practical reason and the distinction between our noumenal and phenom- 
enal selves. Rawls also insists upon the priority of the right over the good, 
but since his two principles are derived from a hypothetical choice situation 
rather than "deduced" from the concept of pure practical reason, the distinc- 
tion must be drawn in a different way.l6 The right is still defined with refer- 
ence to a model-conception of the person (or conception of moral agency). 
but Rawls also introduces a determinate set of primary goods as general 
social conditions necessary for its effective realization. The distinction 
between the right and the good is thus not made on a priori grounds, but is 
relative to more "empirical" arguments about what social conditions are nec- 
essary for the exercise of moral autonomy. Finally, Habermas also insists 
upon a distinction between normative issues of justice and evaluative issues 
of the good life, although the question of when and how this distinction is to 
be made is one that must finally be settled within a practical discourse. The 
distinction is not based upon a basic natural right nor made with reference to 
a stipulated list of primary goods. Rather, within the process of communica- 
tive need interpretation and discurs~ve argumentation, the satisfaction of 
those needs and interests whose validity is recognized by all concerned have 
priority over the pursuit of particular conceptions of the good life. At the 
same time, the general socral conditions necessary for effective participation 
in practical discourses would also seem to be a matter of justice or right to 
which all individuals have a legitimate claim. 

(5) Finally, the kind of justification offered for the normative grounds 
of social criticism differs for each of these theorists. For Kant, the validity 01' 
the Moral Law and the concept of autonomy ultimately rest upon a (non- 
demonstrable) "Fact of Reason." For Rawls, the process of "reflective equi- 
librium" replaces this idea as a method of justification. Not only the two 
principles of justice, but also the model-conceptions of the well-ordered soci- 
ety and the person and the way these are represented in the original position 
refer to ideas deeply embodied in our public culture that all would accept 
upon due reflection. Like Rawls, Habermas also rejects the possibility of 
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ultimate foundations; however, he attempts to avoid the relativistic interpre- 
tation to which Rawls is exposed by grounding the basic principle of a dis- 
course ethics in a reconstruction of the unavoidable pragmatic presupposi- 
tions of speech and arg~mentation.~~ 

This brief overview is offered only as an initial sketch of some of the 
similarities and differences found in the work of Kant, Rawls, and Habermas. 
It suggests that the idea of an agreement among free and equal persons. 
which already figures prominently within the liberal tradition of social con- 
tract theory and is then made even more explict in Rawls's theory of justice 
and Habermas's theory of communicative action, constitutes the normative 
ground of social criticism.18 For each theorist, the goal is to specify a p m e -  
dure for critically assessing the legitimacy of social norms and institutions by 
reference to a normative conception of practical (or communicative) reason. 
However, with each successive theorist, or so I shall argue, this project is 
better able to withstand various criticisms and objections that have been 
raised against it. The remainder of this introduction will be devoted to a brief 
outline of the argument of each of the chapters. 

Chapter 1 presents a reconstruction of Kant's theory of justice in order 
to reveal its connection with his notion of pure practical reason and demon- 
strate the unity of his practical philosophy. Like his moral theory generally, 
Kant's theory of justice (found primarily in the first part of the Metaphysics 
of Morals) presupposes the notion of autonomy (or positive freedom). In 
contrast to Hobbes, the legitimacy of the state and public law does not rest 
upon considerations of rational self-interest, but upon a notion of pure practi- 
cal reason (or moral autonomy). As an analysis of his theory of property 
rights clearly reveals, however, an irresolvable paradox appears at the center 
of his theory of justice. On the one hand, property rights constitute a major 
part of the moral justification for the use of force in the creation of civil soci- 
ety; on the other hand, in the state of nature these rights remain merely provi- 
sional and are subject to the unanimous agreement of all in the social con- 
tract. Kant is at best only partially able to mitigate this paradox (as he is 
other paradoxes in his practical philosophy) through a teleological concep- 
tion of history, that is, the view that nature will inevitably produce what indi- 
viduals should but are unwilling to bring about. 

Chapter 2 takes up Rawls's so-called "Kantian interpretation" of jus- 
tice as fairness. I argue that it is mistaken to view A Theory of Justice as an 
attempt to derive substantive principles of justice from a neutral (or instru- 
mental) notion of rationality. Rather, Rawls attempts to detranscendentalize 
Kant's notion of autonomy by providing a "procedural representation" of the 
categorical imperative in his construction of the original position. The specif- 
ic features and constraints built into the original position are argued for in 
relation to certain moral ideals or "model-conceptions" of the person and the 
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well-ordered society. This saategy is especially evident in his Dewey Lec- 
tures, "Kantian Constructivism in Moral Theory." At the same time, howev- 
er, in some of his most recent writings Rawls seems to have retreated from 
other Kantian aspects of his theory of justice. In particular, he no longer 
claims that the justification of the two principles depends upon a philosophi- 
cal argument for a specific conception of practical reason or moral autono- 
my. but suggests that, as part of a practical task of resolving matters of jus- 
tice. the principles can be derived from a broad overlapping consensus that 
exits within our public culture. This position, I argue, threatens to undermine 
the critical potential he claims for his theory and makes it susceptible to a 
relativist interpretation, even if this goes against his own stated intention. 

In chapter 3 I discuss Habermas's formulation and justification of dis- 
course (or communicative) ethics. According to Habermas, these ethics can 
be viewed as an alternative attempt among philosophical theories of morality 
to provide a clarification and justification of the moral point of view. After 
clarifying what Habermas means by communicative action and responding to 
certain misinterpretations of it, I consider his claim that the principle of uni- 
versalizability specified in discourse ethics can be derived from the pragmat- 
ic presuppositions of speech and argumentation. This requires a brief excur- 
sus on speech ac! theory and Habermas's pragmatic theory of meaning. I 
then argue that both his analysis of comn~unicative action and his pragmatic 
theory of meaning are crucial for the defense of a discourse ethics. 

Chapter 4 returns to the difficult question of the role of the concept of 
the person (or moral autonomy) in both Rawls and Habermas. On the one 
hand, I attempt to defend Rawls's conception of the person against several 
recent critical interpretations. On the other hand, I am sympathetic with those 
who criticize the way in which Rawls represents this ideal of moral autono- 
my in connection with the original position. After comparing the differenl 
characterizations of the moral point of view in Rawls. Kohlberg, and tiabcr- 
mas, I offer some reasons for prefering Habermas's characterization of moral 
autonomy in terms of a model of communicative competence and suggest 
how this conception of autonomy can provide a preliminary basis for distill- 
guishing between questions of justice and questions of the good life (or the 
right and the good): The distinction would no longer be drawn 1&3-vt.r a pri- 
vate sphere defined by a substantive theory of natural rights, hut in tcrmc o l  
the social conditions essential for the development of moral nutononly under- 
stood as communicative competence. The chapter concludes with a compnri- 
son of Rawls's notion of primary social goods and Ilahermas's notion of 
generalizable interests. 

The final chapter atlempts to bring together some of thc conclusions 
reached in the previous chapten ill order to develop the idea of normative 
social criticism. I begin with an internal criticism of Rawls's two principles 
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of justice and a discussion of the ambiguous status of the principle of demo- 
cratic participation within his theory. After briefly reviewing the major fea- 
tures of two prevalent models of democracy-pluralism and neocorpo- 
ratism-l suggest that the model of "deliberative" democracy implicit in 
Habemas's writings presents a preferable alternative for realizing some of 
the normative ideals in Rawls's theory. 'the chapter concludes with a discus- 
sion of the role of the public sphere in Habcrmas's work and some more spe- 
cific proposals about how institutions of the public sphere might contribute 
to this model of a deliberative democracy. 

KANT'S THEORY OF JUSTICE 

I. INTRODUCTION 

This chapter explores the unity of  Kant's practical philosophy by 
examining the relationship between politics and morality in his writings.1 
Kant's attempt to grou~id principles of justice (Rechr) in a notion of pure 
practical reason, it will be argued, constitutes a distinctive feature of his lib- 
eralism that can he contrasted with attempts to ground such principles in a 
notion of instrumental reason and self-interest (Hobbes) or in a theory of nat- 
ural rights (Locke). According to Kant, "A system of politics cannot take a 
single step without first paying tribute to m~ral i ty ."~ This tribute consists of 
nothing less than the concept of autonomy (or positive freedom)-the capac- 
ity to act from laws that the agent gives to himself-serving as the corner- 
stone for his notion of a just political order: 

In fact, my external and rightful freedom should he defined as a wnr- 
rant to obey no external laws except those to which I have been able to 
give my own consent. Similarly, external and rightful equalrry within a 
state is that relationship among citizens whereby no one can put any- 
one else under a legal obligation without submitting simultaneously to 
a law which requires that he ean himself be put under the same kind of 
obligation by the other person.' 

Of course, to niaintain that the concept of autonomy provides the tor- 

nerstone for Kant's theory of justice is not to claim that citizens w~l l  i l l  fact 
always act from laws that they could (rationally) give to themselvrs, either 
individually or collectively. Kant describes this ideal as the "kingdo111 of 
ends" or the "kingdom of God on earth" precisely to contrast it with the 
notion of a just political order. Rather. the claim is that his theory of justice 
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must assume that individuals are beings capable of acting in this way, if the 
project of grounding principles of justice in a notion of pure practical reason 
(in contrast to empirical practical reason) is to succeed. 

This claim concerning the unity of Kant's practical philosophy may 
seem suspect to those already familiar with his political theory. After all, 
Kant not only drew a sharp distinction between the realm of legality and the 
realm of morality. he also claimed that progress in the former does not insure 
any improvement in the latter. Moral improvement consists in greater con- 
formity of the agent's maxims to the categorical imperative, but no amount 
of coercive legislation can create a good will. Moreover, Kant believed that 
the task of creating a just political order could be solved by a "race of devils" 
as long as they possessed understanding-that is, Verstand in conmast to 
Vernunfr. And, as commentators have been quick to note, if the task can be 
solved by devils it surely can also be settled by "Benthamites trying to maxi- 
mize their utility f~nction."~ Such views would not seem to permit a great 
deal of unity in Kant's practical philosophy and, therefore, also seem to 
threaten the distinctiveness of his political liberalism. 

The first reply that might be made to this objection would be to insist 
on the familiar Kantian distinction between validity and genesis. That is. 
while the validity of a just political order lies in its conformity to "laws of 
freedom" and, ultimately, the constraints of practical reason, its historical 
genesis need not (and generally does not) conform to these requirements. 
However, although this sort of reply is open to Kant, it does not get to the 
heart of the objection. The question is whether the principles agreed to by 
interestmaximizing Benthamites would be the same as those specified in 
relation to a normative concept of practical reason. If so (as the "race of dev- 
ils" passage suggests), the distinctiveness of Kant's theory would be lost 
since practical reason would not provide a unique criterion for determining 
the legitimacy of the rules which define the political order. 

A second reply might proceed as follows: As many commentators have 
noted, Kant is able to insist on the harmony between principles agreed to by 
a race of devils and principles grounded in practical reason only by assuming 
a teleological conception of history. The providential hand of nature insures 
that what individuals ought to create will be brought about despite their 
unwillingness. However, Kant's predictions about the course of historical 
events have not fared any better than Marx's. Nature has produced neither 
just political orders nor a condition of international perpetual peace. If Kant's 
teleological conception of history is unjustified (as 1 believe it is), what con- 
sequences does this have for his assumption about the unity of practical phi- 
losophy? Although Kant claimed that his assumptions about what nature 
would inevitably produce were secondary or subsidiary to the moral princi- 
ples grounded in practical reason, my own view is that his teleological con- 
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ception of history has influenced his substantive views on social justice.5 1 
develop this objection in the conclusions to this chapter where I indicate a 
number of problems raised by Kant's two-world doctrine and the peculiar 
status he ascribes to property rights in his theory. However. rather than 
developing these criticisms here, let me indicate what 1 take to be some of 
the virtues of Kant's political theory.6 

The distinctiveness of Kant's liberal political theory, I will argue, lies 
in his attempt to ground principles of justice in the notion of pure practical 
reason or, as I prefer to speak of it, a conception of the person as a free and 
equal moral being.' This project provides an alternative to the tradition of 
"possessive individualism," be it that of Hobbesian rational self-interest or 
that of Locke's natural law theory.8 Kant does not begin with a natural right 
to private property (Locke) nor does his theory of the social contract rest 
upon considerations of rational self-interest (Hobbes). Rather, Kant's aim is 
to specify a set of basic rights and a criterion of political legitimacy (the 
social contract) with relerence to a notion of practical reason that cannot be 
reduced to instrumental reason or self-interested rationality. At the same time 
he also rejects a more metaphysical conception of reason, such as can be 
found in the classical tradition of natural law.9 

The attempt to ground principles of justice in a notion of practical rea- 
son also provides the basis for Kant's distinction between the right and the 
good, or questions of justice and questions of the good life. Whereas princi- 
ples of justice are based on what all can agree to as free and equal moral 
beings, there exists a plurality of irreconcilable conceptions of the good. 
Kantian liberalism affirms a plurality of conceptions of the good within the 
limits of justice or right. Although this distinction is certainly controversial, 
it will be important to see how Kant defends it and where the strengths and 
weaknesses of his arguments lie. 

Finally, a third distinct feature of Kant's liberalism concerns the status 
of property rights in his theory. They are based not upon a natural right to the 
objects of one's labor, nor upon considerations of social utility or efficiency. 
Rather, however problematic in the end, Kant develops a theory of property 
rights with reference to a conception of the person or moral autonomy. Fur- 
ther, property rights remain provisional and subject to the united agreement 
of all in the social contract and the rmlization of international peace amoug 
nations. 

Several commentators have noted a tension between the theory of prop- 
erty rights (and justification of coercive legislation) developed in the Meru- 
physics ofMoruls and the idea of the social contract found primarily in Kant's 
"occasional" writings on politics and history.lQ I believe that this interpreta- 
tion is mistaken, due in part to the failure to perceive the unique function of 
the "Universal Principle of Jus~ice" (UPJ) in the Meluphysirs oJMoruls, and 
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the idea of the social contract in Kant's political theory. The UPJ is primarily 
introduced to provide a justification for the use of coercion, while the idea of 
the social contract provides a test f o ~  just legislation. However, both notions 
have their roots in the concept of autonomy or praftical -n. 

I should also add that the following exposition of Kant's practical phi- 
losophy differs h m  several recent studies with regard to its method of inter- 
pretation. Rather than relying primarily upon Kant's "occasional" writings. I 
take the Metaphysics of Morals to be his most important and systematic dis- 
cussion of topics in political philosophy. The general neglect of this work is 
apparently due, at least in part. to the widespread conviction, voiced quite 
early by Schopenhauer, that Kant's philosophical abilities were well beyond 
their prime at the time of its publication (1797) and that, consequently, it 
should not be included among his "critical" works.ll This conviction is often 
accompanied by the hope that such essays as "Theory and Practice" and 
"Perpetual Peace." or even the third Critique, will offer a better point of 
departure for reconstructing Kant's practical philosophy. Despite the many 
difficulties contained in the Metaphysics of Morals.12 I believe its neglect is 
unjustified and that we must look to it for Kant's systematic views. This is 
not to suggest, however, that the occasional writings are unimportant. On the 
contrary, they often fill out and illuminate views that Kant formulates all too 
briefly in the Metaphysics of Morals. 

11. JUSTICE AND MORALITY IN KANT 

A. Autonomy and the Moral Law 

In his introduction to the Metaphysics of Morals, Kant lists "moral per- 
sonality" as one of the concepts common to both the Rechtslehre and the 
Tugendlehre. It is defined as "the freedom of a rational being under moral 
laws." and contains two aspects: the capacity to have a conception of the 
good, that is, to frame and pursue ends of our own choosing rather than sim- 
ply to adopt ends given to us by nature (MdS, 392; KU. 427); and the capaci- 
ty to act in accordance with, as well as out of respect for, the Moral Law or, 
derivatively, laws that express our freedom and autonomy (MdS. 223).1J 
Moral personality can thus be defined as the capacity to act autonomously. 
Although the Rechtslehre does not assume individuals will in fact act 
autonomously, it does presuppose that individuals equally share this capaci- 
ty. Similarly, the Rechtslehre presupposes the objective validity of the Moral 
Law (in Kant's sense). Kant refers twice to the conclusion reached in the sec- 
ond Critique, namely, that we become aware of our freedom or autonomy 

only through the Moral Law (MdS, 226. 239).14 According to Kant, apart 
from the objective validity of the Moral Law, there would be no moral 
authority to compel others to form a civil society under public laws, or, more 
broadly, no moral basis for (coercively) enforcing claim-rights against oth- 
ers.15 However, although the Metaphysics of Morals presupposes both the 
concept of autonomy and the objective validity of the Moral Law, it does not 
offer any arguments for either. For these we must tum, however briefly, to 
Kant's earlier writings on morality and, in particular, to the Critique of Prac- 
tical Reason. 

In a well-known footnote in the preface to the second Critique, Kant 
states that while freedom is the ratio essendi of the Moral Law, the Moral 
Law is the ratio cognoscendi of freedom, that is, the Moral Law requires 
freedom for its objective validity, yet we are able to assume our freedom 
only because we can first become conscious of the binding character of the 
Moral Law upon us (KpV, 4n). Kant develops this position (together with the 
related doctrine of the "Fact of Reason") as an alternative to the "vainly 
sought deduction" of freedom promised earlier in the Groundwork (KpV. 
47).16 And, even if Kant did express some dissatisfaction with this alternative 
at the end of his career, it must be considered his final position on the 
matter.17 I cannot take up here the considerations that may have led Kant to 
abandon his efforts to provide a theoretical proof of freedom and reolace it 
with the doctrine of theFact of Reason.   ow ever, three remarks are relevant 
for our own "constructivist" interpretation of Kant's moral philosophy, and 
for a clarification of the dependence of the Metaphysics of Morals on the 
second Critique, particularly for the notion of autonomy and the objective 
validity of the Moral Law. 

First, the Fact of Reason, or consciousness of the Moral Law, is not a 
rational insight into a moral order that can be grasped apart from or prior to 
the conception of ourselves as moral agents.18 This is the interpretation argued 
for by Patrick Riley in opposition to consrructivist views.19 Kant, however, 
consistently opposed such intuitionism as dogmatic and a violation of human 
autonomy.mFor Kant, the notion of moral personality entai!s that "a person is 
subject to no laws other than those that he (either alone or at least jointly with 
others) gives to himself" (MdS. 223), and Kant would have considered this a 
criticism of rational intuitionism, "divine command theory, and other ver- 
sions of moral realism.21 Rather, the objective validity of the Moral Law is 
based on the fact that it is a law that the rational agent gives to himself in 
accordance with the structure of practical reasoning. According to Kant, it is 
also a law which the moral agent becomes conscious of in the process of con- 
structing maxims of the will (MdS. 225; KpV. 28).22 1 will discuss the role of 
maxims for understanding the categorical imperative as a test procedure in 
section C; here I only wish to note its importance for understanding Kanl's 
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notion of consciousness of the Moral Law as a Faci of Reason: As moral 
agents we construct or adopt maxims or general rules of conduct. We are not 
simply beings who reason calculatively in light of pregiven ends. Rather, we 
are able a adopt various ends and pursue diffeerent couw of action. It is in 
the process of constructing maxims (or in erektion upon this pnress) that we 
become conscious of the biding character of the Moral Law. We experience 
guilt or shame when our conduct violates this capacity in others, and we expe- 
rience admiration for others and respst for ourselves when we sct upon max- 
ims that acknowledge this capacity in others and in ourselves (seeKpV, pt. 3). 

Second. Kant's position in the second Critique is that the objective 
validity of the Moral Law is not known through something outside of, or 
independent of, reflection upon our moral experience. This may be Kant's 
most significant departure from the Groundwork.z3 The doctrine of the Fact 
of Reason is not an argument from an independent or more narrow concep- 
tion of rationality (e.g., theoretical reason or rational self-interest) to the 
validity of the Moral Law. The claim is rather that the Moral Law is a princi- 
ple that represents to us what is already present and effective in common 
moral experience." (This explains, incidently, why Kant did not consider it 
an objection when a critical review noted that the second Critique did not 
provide a new principle of morality, but only a new formula [KpV, 8 n. 51.) 
The Fact of Reason is, to use a juridical metaphor, a fact confirmed by the 
testimony of witnesses who attest to the binding character of the Moral Law 
upon them? The achievement of the first Critique was to show that freedom 
(and hence the Moral Law) are at least theoretically possible, however, the 
objective validity of the Moral Law cannot be established by means of non- 
moral considerations. This interpretation also coincides with Kant's most 
developed position in the Religion where he argues that to act against the 
Moral Law does not mean that we act irrationally (in the narrower sense), 
although in so acting we deny our autonomy.26 

Third. Kant's argument from the objective validity of the Moral Law to 
the notions of freedom and autonomy should only be viewed as a deduction 
in a "weak sense."27 That is, it does not demonstrate whether we are free and 
autonomous, but huw it is possible to regard ourselves as free and 
autonomous agents. The Fact of Reason, once it has been introduced into 
coun as evidence, can be used as a "credential" for establishing our freedom 
and autonomy. It  adds to the negative conclusion of the first Cririque-that 
freedom is at least possible-the positive conclusion of how there can be "a 
reason which determines the will directly through the condition of a univer- 
sal lawful form of the maxims of the will" (KpV, 48). The "positive concept 
of freedom" (the capacity of reason to be of itself practical) is revealed 
"through the subjection of the maxim of every action to the condition of its 
fitness to be a universal law" (MdS. 214). Thus, by virtue of our conscious- 
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ness of the Moral Law as a Fact of Reason, we are entitled to view ourselves 
not only as part of a phenomenal world, but also as members of a noumenal 
realm. The notions of autonomy. the noumenal self, and the objective validi- 
ty of the Moral Law are thus all presupposed in the Metaphysics of Morals: 

In the theory of duties, man can and should be represented from the 
point of view of the property of his capacity for freedom, which is 
completely supersensible, and so simply from the point of view of his 
humanity considered as a personality. independently of physical deter- 
minations (homo noumenon). (MdS, 239) 

These preliminary (and controversial) remarks are no doubt insuffi- 
cient given the complexity of Kant's views, but they must suffice for our 
own purposes and we can now turn to a closer examination of the Mera- 
physics of Morals. I will return to some funher questions in Kant's moral 
philosophy (for example, the interpretation of the categnrical imperative as a 
test vrocedure) when I consider the relation between the Moral Law and the 
Universal Principle of Justice. 

B. The Moral Law and the Universal Principle of Justice 

Contrary to many interpretations, and contrary even to some of Kant's 
own remarks, the Metaphysics of Morals does not divide neatly into a discus- 
sion of "duties of justice" in the Rechtslehre and "duties of vinue" in the 
Tugendlehre.28 The central task of the Rechrslehre is not to define duties of 
justice, but rather to clarify the related, though different, distinction between 
"laws of justice" (Rechrsgesetze) and "ethical laws" (Sirrengcserze) and the 
parallel distinction between '3uridical legislation" and "ethical legislation.', 

According to Kant, all duties (both juridical and ethical) can be deter- 
mined through an application of the categorical imperative as a test proce- 
dure to our maxims. To be surc, in the Tugendlrhre Kant amends this proce- 
dure for determining duties of vinue by introducing a material doctrine of 
ends (MdS, 380-1). but for duties of justice he apparently accepts without 
alteration the formulations he has already provided in the Grounclw.ork and 
the second Critique.29 Rather than introducing a further criterion for deter- 
mining duties of justice, the Rechrslehre takes up a topic not treated in these 
earlier writings, namely, the moral possibility of using coercion against oth- 
ers. This was a topic of discussion within the natural law tradition which 
Kant took over and attempted to solve within the context of his own moral 
phi1osophy.m The contrast between these two sets of problems (i.e., between 
determining duties and providing a moral justification for the use of force) is 
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evident in the fact that someone's failure to act according to the requirements 
of justice (as determined by an application of the categorical imperative) 
does not by itself give someone else a moral permission to compel him or her 
to do (or to refrain from doing) those acts. Likewise, the moral obligation to 
perform aa act (i.e.. the fact that the contrary of its maxim is prohibited by an 
application of the categorical imperative) does not mean that an individual is 
morally justified in coercing someone else to observe that right. m e  task 
Kant sets for himself in the Recl~slehre is to s p i t y  the conditions under 
which it is morally permissible to use coercion against another. 

Since. as we have seen, the principle of autonomy standr at the center 
of Kant's moral philosophy-we are morally subject only to those laws that 
we could give to ourselves-this task must appear highly suspect, if not 
entirely self-defeating. How can the principle of autonomy provide a moral 
justification for the use of force? Moreover, in contrast to some of his con- 
temporaries, notably Fichte. Kant does not attempt to deduce or derive 
claim-rights (and, with these, the legitimate use of force) directly from the 
Moral Law. Rather, and this is crucial for a proper understanding of the 
structure of the Rechrslehre, Kant regards the use of force as a long-standing 
and unsolved political problem and he attempts to provide a solution for it by 
means of the categories of his moral theory. 

The basis of Kant's solution to this problem can already be found in 
the Introduction to the Metaphysics of Morals in his distinction between the 
two forms of legislation (Gesetzgebung). 

All legislation (whether it prescribes internal or extemal actions, and 
whether these either a priori through mere reason or through another 
person's will) consists of two elements: firstly, a law that objectively 
represents the action to be done as necessary, that is, makes the action a 
duty; second, an incentive that subjectively links the ground determin- 
ing the will to this action with the representation of the law. (MdS. 218) 

As is even more clear from Kant's notes to the Metaphysics, he is here 
invoking a distinction between a principle of judgment (Beurteilung; prin- 
cipium diiudicarionis) and a principle of execution (Ausubung; principium 
executionis).~l The principle of judgment is the Moral Law which, through 
an application of the categorical imperative as a test procedure for maxims of 
action, specifies our duties. lnsofar as it abstracts from consideration of the 
incentives to follow the law, "it is mere theoretical knowledge of the possible 
determinations of the will, that is, a knowledge of practical rules" (MdS, 
218). The principle of execution, on the other hand, considers the mode of 
compliance or incentive through which an action is performed in accordance 
with the law. 
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merefore (even though one leglslation may agree with another with 
regard to actions that are required as duties; for example, the actions 
might in all cases be external ones) all legislation can nevertheless be 
differentiated with regard to the incentives. (MdS. 21 8-9) 

The distinction between ethical and juridical kgisla:ion is a distinction 
regarding the principle of execution or mode of compliance, not the principle 
of judgment: Ethical legislation (whether of duties of justice, such as fulfill- 
ing conaactual obligations, or duties of virtue, such as promoting the happi- 
ness of others) makes duty itself the incentive, whereas juridical legislation 
(which, according to Kant, only applies to certain duties of justice) makes 
use of incentives other than the idea of duty itself. These other incentives to 
compliance are "pathological" in that they consist of sanctions that appeal to 
our inclinations and disinclinations. "Therefore, the Rechtslehre and 
Tugendlehre are distinguished not so much by their differing duties as by the 
difference in the legislation that combines one or the other incentive with the 
law" (MdS, 220). Thus, to restate Kant's problem more specifically, the task 
of the Rechtslehre is to specify the conditions under which it is morally per- 
missible to employ external sanctions in order to bring about compliance 
with the specified duties of justice. 

Corresponding to this distinction between ethical and juridical legisla- 
tion is the distinction between ethical laws and juridical laws (MdS. 214). 
Ethical laws (and. again, these may be of virtue or of justice) are those in 
which duty or respect for the Moral Law becomes the determining ground of 
the will (or the motive for compliance), whereas juridical laws are directed 
only to external compliance (in abstraction from the agent's motivation). 
Both types of law are "laws of freedom." in contrast to laws of nature, and 
thus their validity (or principle of judgment) is found in their agreement with 
the Moral Law (as determined by the categorical imperative as a test proce- 
dure). Kant then adds: 

whether we consider freedom in the external or in the internal exercise 
of the will. its laws, being pure practical laws of reason governing the 
free will in general, must at the same time be internal grounds of deter- 
mination of the will, although these laws must not always be consid- 
ered from this point of view. (MdS, 2 14. my emphasis) 

That is, although any morally legitimate law must be one that could be an 
ethical law (because all laws are determined by the same principle of judg- 
ment), juridical laws can also be viewed from another perspective, namely, 
their capacity to become laws whose compliance is insured through external 
sanctions. 
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Although Kant's distinction between ethical and juridical legislation 
(and ethical and juridical laws) is fairly clear, what still remains unclear is 
the way in which Kant provldes a justification for the use of coercion. Kant's 
solution to this problem is found in a "practical law" that has a unique (if 
problematic) status in Kant's practical philosophy, the Universal Principle of 
Justice (or Right).'= 

Every action is just (right) that in itpelf or in its maxim is such that the 
freedom of the will of each can coexist witb the freedom of everyone 
in accordance with universal law. (MdS, 230) 

A second formulation. which he calls "the law of justice," reads. 

act externally in such a way that the free use of your will is compatible 
with everyone according to a universal law. (MdS. 23 1) 

The UP1 introduces Kant's notion of "strict justice," or right in a strong 
sensea-that is. it does not merely define a moral permission, obligation, or 
prohibition (as the categorical imperative does), but identifies the conditions 
under which an individual has "the moral capacity to bind others" (MdS, 
237). That is. it states when coercion is morally justified, or when freedom 
can legitimately be restricted. Kant cites three conditions that must obtain if 
the UP1 is to apply, that is, if the use of coercion is to be justified: First, it 
refers only to external acrion insofar as these affect the freedom of others; 
second, it refers only to actions (or their maxims) that individuals can univer- 
sally will-that is, it does not refer to the panicular needs, wishes, or desires 
that an individual may have; and third, it refers to the formal character of an 
agent's maxim (not to its material end). (MdS. 230) 

Although the UPJ seems quite straightfonvard, it is difficult to give it a 
clear interpretation and to locate its proper status in Kant's practical philoso- 
phy." One reason for this confusion is to be found in the fact that the UPJ is 
frequently viewed as a principle for defining duties of justice, whereas it is 
primarily introduced by Kant in response to the question of the legitimate use 
of coercion. The UPJ states that a specific class of free actions may justifi- 
ably be restrained by force. 

If a certain use of freedom is itself a hindrance to freedom according to 
universal laws (that is, unjust), then the use of coercion to counteract it, 
inasmuch as it is the prevention of a hindrance to freedom. is consis- 
tent with freedom according to universal laws; in other words, this use 
of coercion is just. (MdS. 231) 

However, whether an action falls under this category or not must itself be 
determined by the CI-procedure (see next section). What Kant lacks is an 
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account of the just use of force, and it is this, I suggest, that the UPJ is 
intended to provide. After introducing the UPJ. Kant can go on to say that 
the concept of justice (that is, "strict justice") is not composed of two parts 
(i.e., a juridical obligation and the authorization to use coercion); rather. it 
"can be held to consist immediately of the possibility of the conjunction of 
universal reciprocal coercion with the freedom of others" (MdS, 232). 

Strictly speaking. then, the UPJ is not another formulation of the cate- 
gorical imperative. That is, it is not introduced by Kant as a test procedure 
for maxims in order to determine duties of justice. Rather. it has a quite dif- 
ferent status and function in Kant's moral philosophy: It is introduced as a 
solution to the problem of the legitimate use of coercion. Further, unlike the 
various formulations of the categorical imperative, the UPJ is not directed to 
the incentives to action, but only to external actions themselves. 

Admittedly, this law imposes an obligation on me, but I am not at all 
expected, much less required, to restrict my freedom to these condi- 
tions for the sake of this obligation itself. Rather, reason says only that. 
in its very Idea, freedom is restricted in this way and may be so 
restricted by others in practice .... We may not and ought not lo repre- 
sent this law of justice as being itself an incentive. (MdS. 23 1) 

On the other hand, as Kersting notes. the UPJ is also not a hypothetical 
imperative.35 It imposes upon us an unconditional obligation whose source 
can only be derived from the Moral Law. 

Strict justice is admittedly founded on the consciousness of each per- 
son's obligation under the law; but, if it is to remain pure, this con- 
sciousness may not and cannot be invoked as an incentive in order to 
determine the will to act in accordance with it. (MdS. 232) 

In light of these considerations it is perhaps best to assign the UPJ a 
unique status in Kant's practical philosophy. It is a practical law in a scientif- 
ic doctrine (doctrina scienriae) of morals whose purpose is to specify the 
conditions under which the use of coercion is morally justified (see MdS, 
375. 218). 1 will attempt to clarify the unique status of this principle in 
Kant's practical philosophy, and the relationship between justice and morali- 
ty more generally, by contrasting my own interpretation with three others in 
the recent secondary literature. 

C. Three Interpretations of Justice and Morality in Kant 

The first interpretat~on of the relation between justice and morality I 
will call, following Kersting, the "independence Ihesis."'b 11 asserts that 
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Kant's concept of justice. and the task of wtablishing a just political order in 
general, can be clarified without reference to the basic categoriw of Kant's 
moral philosophy, and in particular without reference to the notion of auton- 
omy (or 'wsitive freedom''). The thesis is expressed in the following quota- 
tion from Yovel's Kant and the Philosophy of History: 

Good citizenship is possible even in a kingdom of devils. It requires no 
ethical community (kingdom of ends) and presupposes none. It is 
something that can be imposed by coercion. while moraIity can be 
rooted only in the free or spontaneous will of individuals. Therefore, 
even to the best of states cannot be attributed a mom1 value per se,  and 
it is not in any political organization that the end of history is  to be 
placed." 

This passage contains several assertions that need to be sorted out. Yovel is 
certainly correct in claiming that, according to Kant, a just society does not 
entail that its citizens act on the basis of moral incentives and thus does not 
require the existence of an ethical community. Similarly, it is m e  that for 
Kant the highest good and "end of history" is not a just political order. Nei- 
ther of these observations, however, warrant the conclusion that no "moral 
value per se" can be attributed to a political order founded on principles of 
justice. Further, in conaast to Yovel's interpretation of the "kingdom of dev- 
ils" passage. 1 do not think that it can be understood to mean that the problem 
of creating a just political order can be solved on the basis of considerations 
of rational self-interest alone.J8 Since this passage from "Perpetual Peace" is 
central to Yovel's interpretation. I will cite it at length. 

As hard as it may sound, the problem of setting up a state can be 
solved even by a nation of devils (so long as they possess understand- 
ing). It may be stated as follows: "In order to organise a group of ratio- 
nal beings who together require universal laws for their survival, but of 
whom each separate individual is secretly inclined to exempt himself 
from them, the constitution must be so designed that, although the citi- 
zens are opposed to one another in their private attitudes, these oppos- 
ing views may inhibit one another in such a way that the public con- 
duct of the citizens will be the same as if they did not have such evil 
attitudes." (KPW, 112-13) 

As I noted in my introduction, this passage is admittedly difficult to reconcile 
with Kant's position in the Rechtslehre and requires an interpretation of the 
relation between Kant's philosophy of history and his systematic theory of 
justice (for which Yovel's study would be indispensible). At this point I will 
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only offer three considerations which weigh against Yovel's interpretation. 
First. the claim that the problem of creating a just political order is 

merely a problem of "political technology" and can be solved on the basis of 
rational self-interest (that is, on the basis of Verstand rather than praktische 
Vernunfr) conflicts with other claims made by Kant not only in other writ- 
ings, but even within "Perpetual Peace": "A hue system of politics cannot 
therefore take a single step without first paying tribute to morali ty.... For all 
politics must bend the knee before right, although politics may hope in return 
to arrive, however slowly, at a stage of lasting brilliance."l9 

Second, as Yovel is also aware, the "kingdom of devils" passage is 
closely connected to Kant's notion of a providentially guided nature or what 
Yovel calls "the cunning of nature." Thus it is not rational self-interest alone, 
but self-interest together with the providential guidance of nature, that is able 
to solve the problem of a just political order. If Kant's assumptions about the 
"mechanisms of nature" are wrong, or at least if these mechanisms do not 
yield the consequences he predicts, then we cannot look to rational self-inter- 
est alone to produce a just political order. In other words, the "critical turn" 
that Yovel finds in Kant's decision to restrict the "cunning of nature" to the 
production of a just state (and not the production of an ethical community) 
would have to be extended further.40 

Third, two different readings of the "kingdom of devils" passage are 
possible, depending on what knowledge one wishes to attribute to the devils. 
If they know the Moral Law but choose not to act on at, in their rational cal- 
culations they may still devise a constitution that would be different from 
one in which their calculations were made without any knowledge of the 
Moral Law at all (that is, one that was based on rational self-interest alone). 

In light of these considerations, we must give priority to Kant's sys- 
tematic presentation of the concept of justice as it is contained in the Recht- 
slehre. As we have noted, the concept of moral personality or autonomy is a 
basic category for this work. Consequently, the only acceptable interpreta- 
tion of the independence thesis is the formulation offered by Mary Gregor in 
her Laws of Freedom: 

Law is independent of ethics in the sense that it has no need of ethical 
obligation in determining its duties. But it cannot be independent of the 
supreme moral principle; for if its laws were not derived from the cate- 
gorical imperative, then the constraint exercised in juridical legislation 
would not be legal obligation but mere arbitrary violence 41 

A second interpretation of the relationship between justice and morality, 
more prevalent in the secondary literature than the independence thesis, is the 
teleological interpretation. Riley's Kunt's Politicul Philosophy offers one of 
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the most sustained defenses of this position.42 I nfer  to this interpretation as 
teleological for two reasons. First, it is teleological in the sense that it is 
opposed to constructivist interpretations of Kant's moral philosophy. Rather 
than viewing Kant's moral theory as a construction based on a conception of 
the person as an autonomous moral agent, it maintains that Kant's moral thw- 
ry depends upon a rational intuition of "objective ends" given to us.43 Second, 
it is teleological in that it regards justice, and politics more generally, as some- 
thing that exists "for the sake of '  these objective ends. Thus, Riley writes. 

public legal justice is instrumentally (purposively) related to morality 
in two ways: in a weaker sense, it creates legal conditions for the exer- 
cise of a good will-it limits occasions for sin and creates occasions 
for morality: in a stronger sense, it legally enforces part of what ought 
to be, even where a good will is absent.44 

We have already discussed the first aspect of a teleological reading in section 
A above: Kant rejects such a teleological conception because it violates the 
notion of human autonomy. Further, it runs counter to the basic principle of 
his critical philosophy, namely, that we cannot have knowledge beyond the 
bounds of sense experience. The second aspect of the teleological interpreta- 
tion is more difficult to criticize since, like the independence thesis, it finds 
some support in Kant's writings, especially "Perpetual Peace" and 'The 
Conflict of the Faculties." As before, the rule of interpretation must be to 
read these essays in light of Kant's more systematic presentations, and that 
means the Rechtslehre must be given priority. One reason for our earlier dis- 
cussion of Kant's distinction hetween two forms of legislation and between 
the principle of judgment and the principle of execution was to show that the 
validity of juridical and ethical laws is the same, namely, their conformity to 
the Moral Law. To describe justice as existing "for the sake of '  morality is 
thus to diminish the intrinsic value of political rights and duties, just as the 
independence thesis denies them moral worth altogether. Political rights and 
obligations, according to Kant, are unconditional commands of pure practical 
reason, whether they produce a greater degree of internal morality or not 
(although Kant was, I think, ultimately of the opinion that they would). In 
this regard it is also important to note that while Kant considered legality 
inferior to morality when it refers to the incentives upon which people act. 
this does not mean that a just political order is somehow inferior to and 
merely instrumental for the moral kingdom of ends. 

A third. more promising interpretation of the relationship between 
morality and justice, and specifically the UPJ. is found in Onora Nell's Act- 
Ins on Principle.45 This is partly because Nell rejects a teleological interpre- 
tation of Kant's practical philosophy and argues for a constructivist interpre- 

tation. Further, her study offers a comprehensive interpretation of the cate- 
gorical imperative as a test procedure that, in contrast to numemus other 
interpretations, attempts to preserve both the "formality" and the "fertility" 
of Kant's moral theory. Since 1 consider this interpretation the most plausible 
reconstruction of Kant's theory, and since it provides the background for her 
rendering of the UPJ as a "restricted version" of the categorical imperative, I 
will offer a brief summary of her interpretation. 

A moral theory that, like Kant's, proposes a universality test of princi- 
ples for determining the moral status of particular acts confronts what Nell 
calls "the problem of relevant act descriptions."* Since an act can be viewed 
under a number of different principles, and since different acts can be per- 
formed under the same principle, it is difficult to see how the moral status of an 
act can be determined by a universality test of principles. Kant's own solution 
to this problem, Nell argues, is that the agent's maxim provides the relevant act 
description or appropriate principle for assessing the moral status of an act. 

Maxims, according to Kant, are "subjective principles," or general rules 
of conduct that underlie an agent's voluntary actions (MdS, 225). We need not 
assume that an agent is always conscious of the maxim upon which he o r  she 
acts, but. according to Kant, it must be possible for the agent to identify or 
supply a maxim upon reflection. Some examples of maxims that Kant offers 
in the Groundwork and second Critique are: to neglect developing my natural 
gifts if I find it convenient (GMS, 423), not to tolerate an unavenged offense 
(KpV, 19). and to increase my property by every s ~ f e  means (KIJV. 27). 
Accordingly. Nell proposes the following as a formal schema of a maxim: 
"To-if ..." or "I will-if ...," where "-" and "..." can he filled i l l  with 
some act description and some agent description respectively (p. 3.5). 

It is clear from these examples that maxims already involve a degree of 
generality and abstraction from a concrete context of action. They are not 
descriptions of intentions to carry out specific actions such as, "I will eat din- 
ner with friends every Friday evening." or "1 will drink beer at five o'clock," 
but more general descriptions of a course of life conduct under which the 
intentions to carry out more specific activities would fa11.47 Thus, Kant states 
that maxims are "general determinations of the will which have under them 
several practical rules" (KpV, 19). Kant offers no mechanical method for 
identifying maxims (or practical rules of sufficient generality for applying 
the CI-procedure) and seems to hold that this requires an element of judg- 
ment that comes only with age and experience.48 

Further. Kant assumes that the maxims to which the CI-procedure can 
be applied (or better, the agents acting on those maxims) are rational in two 
senses: the agent is able, upon reflection, to order his or her maxims and 
more specific practical a l e s  into a coherent and consistent scheme, and the 
agent is able fully to intend both the conditions required for the completion 
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of the act and the consequences that can reasonably be predicted to follow 
from the 813.49 Both of these assumptions can be, more or kss, infemd from 
Kant's Principle of Hypothetical Imperatives: "If I fully will the effect, I also 
will the action r e q u i d  for it" (GMS. 417). With this solution to the problem 
of relevant act descriptions in hand, we can turn to Nell's nconstruction of 
the CI-procedure as a test applied to an agent's maxims. 

In its most basic form, the categorical imperative or "supreme principle 
of morality" reads. "Act only on that maxim which you can at the same time 
will that it should become a universal law" (GMS. 321). The fmt step in the 
CI-procedure is to formulate the intended maxim as a universal law. 'Ihus. "I 
will break promises if it is advantageous" can be formulated as "Everyone is 
to break promises if it is advantageous." and the schema 'To-if.. ." has the 
universalized counterpart. "Everyone to-if.. ." 

Since nature, "in its most general sense." means a system of effects 
governed by universal law, Kant says that the categorical imperative may 
also be formulated, "Act as if the maxim of your action were to become 
through your will a universal law of nature" (GMS. 421). From Kant's more 
detailed description of this formula in the second Critique, it is clear that it is 
indispensable for understanding how to apply the CI-procedure. He states: 

'Ihe rule of judgment under laws of pure practical reason is: ask your- 
self whether, if the action you propose should take place by a law of 
nature of which you yourself were a part, you could regard it as possi- 
ble through your own will. (KpV, 72) 

The second step in the CI-procedure requires not only that we formulate the 
intended maxim as a universal law, but also that we regard it as a law of 
nature. We thus arrive at "Everyone will break promises if it is advanta- 
geous," and the corresponding schematization, "Everyone will-if ..." 
(which Nell calls the "universalized typified counterpart"). To be sure, max- 
ims, as rules that underlie voluntary actions, belong to the realm of freedom 
not nature, but Kant's point is that unless we can regard the universalized 
maxim as if it were a law of nature that  is, as a law that governs a normal 
and predictable set of events-it will not be possible to decide whether the 
intended maxim is in contradiction with it. 

Kant elaborates upon this second step in the section of the second Cri- 
tique entitled, "Of the Typic of Pure Practical Judgment," a section which is 
important for avoiding some common misunderstandings of the "law of 
nature" formula. In this passage Kant is quite specific about what we may and 
may not assume in viewing universalized maxims as laws of nature. On the 
one hand, in treating the universalized maxim as a law of nature, we are not 
making empirical assumptions about what might in fact happen if I were to act 
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on the intended maxim. Because I choose to break promises if I consider it 
advantageous does not mean that others will also act in the same way. Rather. 
we make a fictive or counterfactual assumption about a system or order of 
things in which everyone acts in this way as if it were a law of nature. On the 
other hand, we an also not attributing a purposive or teleological plan to 
nature (as some interpretations have pmposed).YJ'Ihe laws of nature serve as a 
type for practical laws.5l What he means by this is that we should take no 
more from the world of sense than "the form of lawfulness" (KpV, 71-2), that 
is, the form of order or regularity in the production of an effect.52 

However, and this brings us to the third step in the CI-procedure, it is 
still not clear how a contradiction might arise since it would seem that the 
maxim "I will break promises if it is advantageous," is only a particular 
instantiation of its universalized typified counterpan, "Everyone will break 
promises if it is advantageous." The answer is found in the phrase "at the 
same time." contained in the first formulation. We are asked to consider if it 
is possible without contradiction to will simultaneously the intended maxim 
(together with its necessary conditions and reasonably predictable conse- 
quences) and its universalized typified counterpan. Nell offers the following 
summary of the CI-procedure: 

It asks whether we can simultaneously intend to do 'x' (assuming that 
we must intend some set of conditions sufficient for the successful car- 
rying out of our intentions and the normal and predictable results of 
such execution) and intend everyone else to do 'x' (assuming again 
that we must intend some conditions sufficient for the successful exe- 
cution of their intentions and the normal and predictable results of such 
execution). (p. 73) 

For example, we are to ask ourselves if we could simultaneously will to 
break promises if it is advantageous and will a system of nature, of which we 
are a part, in which everyone breaks promises if it is advantageous. Kant 
claims this is not possible since it would undermine the conditions necessary 
for such an intention. 

There are a number of difficulties and further considerations that a full 
discussion of Nell's reconstruction of the CI-procedure would have to take 
up. but I must pass over these here.s3 The above summary is sufficient to 
enable us to see how Nell interprets the UPJ and how she views its relation 
to the Moral Law. 

One of the stronger claims in her study (which has not yet been men- 
tioned) is that the distinction between the two kinds of tests introduced by 
Kant in the Groundwork (the test for a contradiction-in-conception and the 
test for a contradiction-in-will) provides a criterion for distinguishing 



28 The Nonnative b u n &  of Social Criticism 

between duties of justice and duties of virtue." Accordingly. the contrary of 
maxims that fail the contradiction-in-conception test (that Is, maxims that 
cannot even be conceived as universal laws) define the class of duties of jus- 
tice, while the contrary of maxims that may survive the con~c t ion - in -con-  
ception test but fail the contradiction-in-win test define the class of duties of 
virtue. Nell then suggests that the UPJ may be viewed as a variant on the 
contradiction-in-conception test. That is, "Act externally in such a way that 
the free use of your will is compatible with the freedom of everyone accord- 
ing to a universal law," is materially equivalent to (i.e., yields the same 
results as) the contradiction-in-conception test (which, according to Nell, 
itself only shows certain external acts to be forbidden). 

There are several difficulties that this claim needs to address. I will 
briefly note two here. First, Kant introduced the two tests not as a way of dis- 
tinguishing between duties of justice and duties of virtue (which he does not 
mention in the Groundwork)), but as a way of distinguishing between perfect 
and imperfect duties. Moreover. in contrast to the traditional (natural law) dis- 
tinction between perfect and imperfect duties, which does parallel Kant's later 
distinction (in the MdS) between duties of justice and virtue (i.e.. those that 
may and those that may not be externally legislated), Kant's own distinction 
between imperfect and perfect duties in the Groundwork is based on a differ- 
ent criterion, namely, one that distinguishes between duties that allow for an 
exception in the interest of inclination and those that do not (GMS, 422n).JJ 

Second, it is significant that in his later ethical writings Kant does not 
make use of this distinction between the two tests and, in particular, the 
Metaphysics of Morals does not distinguish between duties of justice and 
duties of virtue by means of this device. Rather, in the Metaphysics of 
Morals Kant introduces a material doctrine of ends to contrast duties of 
virtue with those of justice (MdS, 395). 

What is more important for our own investigation, however, is Nell's 
further claim that the UPJ can be viewed as a "subsidiary formula" of the cate- 
gorical imperative and thus that it is a test procedure for determining duties of 
justice (p. 39; see also p. 45). This interpretation of the principle conflicts with 
my own claim that Kant's major concern in the Rechtslehre is not to define 
duties ofjustice, but to prov~de an answer to the natural law question about the 
legitimate use of coercion. It also overlooks the unique status that the UPJ 
possesses in Kant's theory. Two considerations may be raised against Nell's 
interpretation. First. Kant does not use the UPJ as a test for maxims of action 
and, as we have seen, it is very difficult to read it in this way. The determina- 
tion of duties of justice (as well as duties of virtue) is the task of ethics, not of 
the Rechtslehre. Second. such an interpretation of the UPJ makes it very diffi- 
cult to understand the subsequent uses Kant makes of it, specifically with 
respect to the justification of property rights and the moral obligation (which 
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can be coercively enforced) to enter into a civil society or social contract. 
These are applications of the UPJ that will be considered in the next chapter. 

Let me briefly summarize the several points which this section has 
sought to establish concerning Kant's theory of justice: First, the Rechtslehre 
introduces the discussion of rights in connection with a conception of practi- 
cal reason that cannot be reduced to a narrower notion of rational self-inter- 
est. (Rawls will later make essentially the same point in his own distinction 
between the Reasonable and the Rational.) The Rechtslehre thus presupposes 
the notion of moral personality or autonomy (positive freedom). To an extent 
yet to be considered, this may mean that Kant's theory of justice stands or 
falls with the success of his justification of the Moral Law as a Fact of Rea- 
son and of the related notion of transcendental freedom. 

Second. Kant's theory of justice (and his practical philosophy in gener- 
al) is constructivist, not teleological. A teleological interpretation of his theo- 
ry undermines the fundamental principle of autonomy. 

Third, one implication of his moral constructivism is that Kant does 
not view the question of political justice as less important or "merely for the 
sake of' his theory of morality. This claim was supported via a discussion of 
Kant's distinction between the two forms of legislation and the distinction 
between a principle of judgment and a principle of execution. Laws of justice 
have the same source of justification as do the laws of ethics, namely the 
Moral Law (or categorical imperative). The distinction between laws of jus- 
tice and laws of virtue is a distinction within the principle of execution, that 
is, the incentive or motivation for compliance, and not within the principle of 
judgment. The UPJ provides a justification for the use of coercion with 
respect to a certain class of external actions, namely, duties of justice, but is 
not itself introduced as a test for determining or specifying those actions. 

Finally, Kant's theory of justice is a theory about the legitimate use of 
force or coercion. However, unlike some of his contemporaries, notably 
Fichte, the use of force is not derived or deduced directly from a moral prin- 
ciple. Rather, Kant more or less simply appropriates this problem from exist- 
ing discussions within the natural law tradition and proposes a solution that 
invokes the basic categories of his moral philosophy. Thus the UPJ is intro- 
duced primarily as a justification for the use of coercion. 

Ill. PROPERTY RIGHTS AND THE SOCIAL CONTRACT 

For all contract theorists, including Kant, political legitimacy is based 
upon the (counterfactual or hypothet~cal) consent of the governed. The differ- 
ences among them begin to emerge when we inquire into the motivations and 
considerations which lead up to the agreement. For Kant, consent to the social 
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contract i8 not bwcd upon considerations of rational self-interest or prudence 
(Hobbes), nor upon a natural right to self-preservatim and the gumhe of 
absolute property rights (Lake), but upon a maal obligation to institutional- 
ize and make conclusive in a social conaact property rights that in the state of 
nature have only a provisional character. Whether this approach ultimately 
makes the idea of a voluntary agreement supxfluous is a question I will 
address below." First, I would like to consider the unique status Kant assigns 
to property rights in his theory of the social conaact. This status has for the 
most part not been observed in the secondary Literature, and Kant has even 
been accused of falling behind the achievements of L o c h  and Rousseau by 
grounding property rights on an element of brute force.'' However, since Kant 
himself espoused a labor theory of property rights in his earlier writings, it is 
important to consider carefully the basis for its later rejection in the Recht- 
slehre. Further, since Kant's theory of property rights constitutes an alterna- 
tive to Locke (as well as to Hobbes and Rousseau), it may be possible to find 
within the contract tradition an alternative to the view of pmpeny rights found 
in some of its contemporary versions (e.g.. Rawls. Nozick, or Buchanan). 

In the natural law tradition (as well as in Kant) the right to private prop- 
erty implies an authorization on the part of the owner to prohibit others from * $ 
its use by coercion.5B For Kant, therefore, it is a maner of "strict justice." and 
falls under the "universal principle of justice."59 Since, according to this tradi- 
tion, the eanh was originally given by God to all men in common, the central 
question for the theory of property rights is how such an obligationlauthoriza- 
tion could arise. Furthermore, since rights entail a moral authority over others 
and since one cannot acquire an authority over others without their consent. 
Grotius and Pufendorf argued that property rights could only come about 
through an actual contract or agreement in which everyone relinquishes his 
common right to the use of the land and agrees to a principle for its individual 
or private distribution. For these theorists, the validity of private property 
rights presupposes that this unique and irrevocable contract actually took 
place at some point in the past. As is well known. Locke (and many others) 
rejected this notion of an original contract: "If such a consent as that was nec- 
essary, Man had starved, notwithstanding the Plen!y God had given him."m 
According to Locke. individuals acquire a direct right to property, apart from 
the consent of others, simply by "mixing" their labor with it or by otherwise 
"joining" it to themselves. It is this direct and absolute right that then provides 
the basis for the social contract. Thus, to a certain degree. Kant's rejection of 
Locke's theory represents a return to the natural law conception that a person 
can acquire a right to an object-and hence the authority to prohibit others 
from its use-only on the basis of their consent. However. unlike natural law 
theorists. Kant does not assume that this consent actually took place in the 
past. Rather, he introduces the notion of a united agreement as an Idea of prac- 
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tical reason and identifies it with the social conwct or formation of a civil 
society. In the state of nature, property rights have only a provisional status in 
lieu of their institutionalization or "self-positivization" (Kersting) in the social 
conaact.61 Fur& (and this is also important for Kant's break with a labor 
theory), property rights cannot be analytically derived from the one innate 
right to freedom (or independence from the constraint of another's will) (MdS. 
237). An additional postulate of practical reason, introduced as a "permissive 
law," is required. As we shall see, this notion of a permissive law is important 
for Kant's criticism of L o c k  and for an understanding of the status property 
rights have in Kant's theory of the social contract. 

A. Physical and Intelligible Possession 

Possession, according to Kant, is the "subjective condition of the pos- 
sibility of the use of an object" (MdS, 245). 1 have a right to possesssion only 
if I can claim that the use of an object by someone else. without my consent, 
constitutes an injury to me. By "mjury" Kant means anything that diminishes 
my freedom (MdS, 250). Now it is clear that if someone wrests something 
from my hand or drags me off a piece of land on which I am camping, he 
injures me. Thus. 

A proposition about rights with respect to empirical possession is ana- 
lytic, for it says no more than follows from the concept of empirical 
possession by the law of contradiction, namely, that if I am the holder 
of a thing (that is, physically connected to it). then anyone who touches 
it without my consent (for example, wrests an apple from my hand) 
affects and diminishes that which is internally mine (my freedom). 
Consequently, the maxim of his action stands in direct contradiction to 
the axiom of justice. (MdS, 250) 

However, is it also possible to claim an injury in cases where I am not actual- 
ly (physically) detaining an object? This question. according to Kant, points 
to an ambiguity in the concept of possession for if I can be injured by some- 
one's use of an object that I am not in fact detaining. then we cannot be 
speaking merely about physical possession. "Intelligible possession" (posses- 
sio nournenon) means pure de jure possession, possession without detention. 
and the claim of a right to possession without detention is thus also the claim 
that intelligible possession is possible (MdS. 246). However, unlike physical 
(or empirical) possession, the right to (and possibility of) intelligible posses- 
sion is not analytically contained in the concept of external freedom (MdS. 
250). For while it may be self-evident that I am injured in my person if 1 am 
forcibly removed from a piece of land on which I am camping or if an apple 
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is wrested from my hand, i t  is not self-evident that I am similarly injured by 
someone's use o f  a piece o f  land or an object not i n  my physical possession. 
According to Kant, the claim to a right to external possession without deten- 
tion is a synthetic a pr ior i  proposition about rights: i t  is synthetic because 
such a right is not necessarily implied by the concept of external freedom; 
and i t  is apr ior i  because, for Kant, the validity o f  any claim-right cannot be 
based on experience, but must be derived from pure practical reason. 

Kant's denial that the right to external possession is analytically con- 
tained in the concept o f  external freedom marks a shift from his earlier views 
on property rights. I n  his Benwrkunsen zu den Beobachfungen uber das 
Gefiihl des Srhonen und Erhaben, written around 1765, Kant claimed that 
property rights were necessarily entailed by the concept o f  freedom or self- 
determination. An individual could extend his internal suunl (or innate prop- 
erty, e.g., life, body, and limbs, as well as reputation and personal action) to 
encompass external objects by modifying them through his freedom (that is, 
by investing his labor in them).6? 

III the Krchf.slehre, by contrast, Kant describes the right to external 
property as a synthetic u pr ior i  proposition about rights. and thus i t  stands in 
need of a "deduction." In an explicit analogy to the Cririq~re of Pure Reuson. 
Kant illustrates the need for such a deduction by means o f  an antinomy:6' 

'Thesis: I t  is possible to have something external as mine even though 1 
do not have possession of it. 

Antithesis: I t  is not possible to have something external as mine i f  I do 
not have possession of it (MdS 255) 

The apparent contradiction bctwccu these two asscrtio~ts. Kant maintains, 
can he resolved by distinguishing bctwcc~t two nor~ons o f  possession: in the 
thesis 'possession' refers to physical posses\ion, while in the antithesis i t  
refers to intelligible possession (MIIS. 2.55). Consequently, the deduction that 
Kant must now provide is supposed to offer an answcr to three related ques- 
tions: how is i t  possible for something external to be mint or yours; how is 
intelligible possession possible; and how is a synthetic rr pr ior i  proposition 
nhout rights possible (MdS, 249)'? 

13. The Postul;ite o f  Practical Rcason as a Pcrniissive I.aw 

The '3uridical poatul;ltc of practical re:lsonn provides the key to Kant's 
tlrtluction o f  propcrty rights and rcflccls :I rcfor11111l:ttion of the antimony of 
pr;ct~cal reason ~kctcltcd in his working notes to the Mcroplry,\~c~ ofMor~l.\.. 
K;IIII 111'k-rs IWO (roughly c(~uiv:~Icnt) formulation.; of thc postl~latc: 

I t  is possible to have any and every external object of my wi l l  as my 
property. (MdS, 246) 

I t  is a duty o f  justice to act toward others so that external ohjects (use- 
able objects) can also become someone's property. (MdS. 252) 

11 is clear from these formulations that this postulate amounts to the blunt 
assertion [hat external property rights (and, hence. intelligible possession) arc 
possible. Therefore, the important question is what sort of justification Kant 
claims to have offered for its introduction, especially since he has claimed that 
these rights are not contained analyrically in the concept of external freedom 
Unfortunately, Ladd is misleading when he inserts into his translation of Ihc 
text the phrase, "the reason for this postulate is as follows" (MrlS, 246; I.add. 
52). What follows is not a justific:~tiolt of the postulate. but at best a sot1 ol  
"indirect proof' (Lehmann) by way of a demonstration that the contrary o f  the 
postulate constitutes a contradiction of external freedom. Howcwr, the 
impossibility of its contrary is not w f f~ r i cn t  to establish the ncccssity o f  lhc 
postulate. I f  this were the case, it would :irnount to the claim that the postul;ttc 
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In his essay on "Perpetual Peace." Kant mentions this contest, expresses his 
dissatisfaction with the contributions, and offers his own &finition of a per- 
missive law.& Although the immediate context of Kant's own ueatment of 
permissive law in this essay concerns the question of how much latitude 
should be permitted in applying the various articles (or laws) he introduced for 
the realization of perpetual peace between nations, the more general problem 
he finds with earlier attempts to clarify the concept is that the introduction of 
permissive clauses appeared arbi!mty and based on external c~nt ingencies .~~ 
Kant's hope is to provide such a "definite principle." and locate the proper 
place for the concept of permissive law "within the systematic divisions of 
reason." In this passage, Kant describes a permissive law as one that creates "a 
compulsion to do something one cannot be compelled to do." and from the 
context it is clear that it involves the remporary suspension of a general prohi- 
bition in anticipation of the creation of a more just state of affairs. 

In a detailed study of the concept of permissive law in Kant's philoso- 
phy, Reinhard Brandt points out that Kant's remarks on permissive law were 
framed in response to contemporary discussions about the effects of the 
French Revolution and the possibility of constitutional reform "from above" 
in Prussia and Austria.' The French Revolution established (at least for a 
time) a republican constitution, but did so, according to Kant, by immoral 
means. Still Kant argued that the revolution could receive our moral sympa- 
thy (if not provide a moral example) and that the royalists were not justified 
in seeking to reestablish the monaxhy." Though itself an unjust action, the 
effects of the revolution could rightfully continue by a "permissive law" pro- 
vided that gradual progress was made toward the cessation of all war and a 
true condition of perpetual peace. Similarly, with regard to the demand for 
constitutional reforms in Austria and Prussia, Kant argues that there is a 
"permissive law of reason" to allow unjust conditions to continue within a 
state (in contrast to attempts to remove them through "premature" reforms). 
"until all is ripe for a complete revolution or has been prepared for it by 
peaceful means. For any legal constitution, even if it is only in small mea- 
sure lawful, is better than none at all, and the fate of a premature reform 
would be anar~hy."~o In both cases a condition of injustice (or one brought 
about through an unjust act) is allowed to remain on the assumption that the 
unjust elements will gradually be removed and that the present condition 
constitutes a greater degree of justice than would otherwise have existed. I 
will return to the further point that Kant's notion of a permissive law implic- 
itly relies upon the fact that refom (and even revolution) can equally, and 
even preferably, be achieved by nature rather than by self-conscious political 
(or revolutionary) action. 

In light of these reflections on the concept of a permissive law in Kant. 
we can return to the question of its role in the justification of the postulate in 
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his theory of property rights. The postulate of practical reason, as a permis- 
sive law, allows an individual to prohibit others from making use of an 
object of his will because he was the fust to take possession of it and thus it 
limits the freedom of others (MdS, 247). It imposes a restriction upon the law 
of freedom and creates an obligation upon others that otherwise would not 
have existed. The justification-to the extent that there is one-is that this 
restriction upon the general prohibition not to limit the freedom of others 
itself occasions a degree of freedom that would otherwise not have been pos- 
sible. Without such a permission to restrict liberty, Kant claims, there would 
be no moral basis for leaving the state of nature and entering into a civil soci- 
ety (MdS. 256), and thus no basis for leaving a condition of injustice and 
establishing a society under law. However, in the state of nature property 
rights remain provisional; they are only made conclusive within a civil soci- 
ety, that is, with the united agreement of all (MdS, 256). 

Finally. with this introduction of the postulate as a permissive law, 
Kant also claims that the deduction of the right to intelligible possession is 
complete and that the possibility of a synthetic a priori proposition about 
rights is demonstrated. "For if it is necessary to act according to this princi- 
ple of right and justice, then the intelligible condition (of a mere de jure pos- 
session) must also be possible" (MdS, 252). 

C. The Right of Original Acquicition and Kant's Critique of Locke 

The deduction of the concept of intelligible possession attempls to 
show how the possession of external objects is possible. It constitutes Kant's 
reformulation of, and solution to, the question within the natural law tradi- 
tion of how it is morally possible to extend the right of possession beyond 
one's internal suum to encompass external objects. As we have seen, accord- 
ing to Kant the one innate right is the right to freedom and one's internal 
suum (or innate property) is the right to be one's own master and to be treat- 
ed equally by others (MdS, 237-8). The right to external property cannot be 
inferred directly from this innate right but requires an additional postulate of 
practical reason as a permissive law. However, since, by definition, external 
property is not innately mine, it can only be acquired. This presents Kant 
with a further problem that is not settled in the deduction of the concept of 
intelligible possession and that Kant describes as "the most difficult to solve" 
(MdS, 266), namely, the problem of the right of original acquisition. Kant's 
solution to this problem has been viewed by many as wholly unsatisfactory 
and as a thinly veiled justification for the use of force.71 Thus we must look 
more closely at the reasons for Kant's change in order to judge the soundness 
of these criticisms. 
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The right of original acquisition fulfills a specific function in the natu- 
ral law tradition (as well as in the works of Locke and Kant). It is not simply 
an ideological justification of the existing inequalities in the disaibution of 
wealth. Rather. the right of original acquisition is a right resaicted to the 
state. of nature as a "condition of abundance," and is offered to explain how 
private. pmperty rights could legitimately come about in the first place, given 
that the land is originally in the common possession of all. Kant offers a 
clear formulation of the pmblem: Acquisition can only take place as a unilat- 
eral act of the will, that is, as taking possession of an object (the land); yet (at 
least for Kant), a unilateral act of the will can never create. an obligation on 
the part of another nor can it provide an authorization to the inhabitor to use 
coercion: Omnis obligario esr conrracra. Obligations can only arise through 
an agreement, and thus the obligation of everyone else to refrain from the use 
of an object can only come about through the agreement of all. While this 
view does indicate something of a return to natural law theory, as we shall 
see, Kant alters the content of this tradition within the context of his own the- 
ory. In contrast to both Locke and earlier natural law theorists, in the state of 
nature there are no absolute property rights, even the right of original acqui- 
sition remains provisional prior to the unanimous agreement of all, that is, 
prior to the formation of civil society. It is only the united agreement of all 
(as an a priori idea) that can transform physical possession (as a unilateral 
act of detention) into intelligible possession (MdS, 259). 

Kant formulates the principle of external acquisition as follows: 

Mine is whatever I (according to the law of external freedom) bring 
within my possession, and what I (according to the postulate of practi- 
cal reason) have the capacity to use as an object of my will and, finally 
what I will should be mine (in accordance with the idea of a possibly 
united will). (MdS, 258) 

As this passage indicates, Kant distinguishes three aspects or moments 
within this principle: the apprehension or taking possession of a piece of land 
as a unilateral act of the will; a declaration or signification to others of this 
apprehension; and the appropriation of the land as an act of an external uni- 
versal legislative will (MdS. 258-9). The first two moments constitute only 
an "empirical title" to possession and do not yield a "rational title" (MdS, 
264). Although a unilateral act of occupation and its declaration to others are 
both necessary, they must be accompanied by a third moment to constitute a 
"rational title7,-the united agreement of all (MdS, 264). 

Kant describes this third moment as the condi~io sine quu non of the 
right of acquisition (MdS, 264). This right cannot be based on a unilateral act 
of the will, but additionally requires the united agreement (or possible agree- 
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ment) of all (MdS, 264; see also 258, 263, 268-9). In other words, according 
to Kant, the obligation to refrain from the use of a piece of land because 
someone else was the fist  to occupy it can only be incurred through the a 
priori united will or agreement of all who can enter into a practical relation 
with one another (MdS, 263).72 

Corresponding to and complementing the idea of the a priori united 
agreement of all is the notion of an original common possession of the land 
(communio possessionis originaria) or community of common ownership 
(communio fund originaria) (MdS. 250). 

All people are originally (that is, before all juridical acts of the will) in 
legitimate possession of the land, that is, they have a right to be where 
Nature or chance (without their choice) has placed them. (MdS, 262; 
see also 25&1) 

The notion of an original common possession is also found in the earlier nat- 
ural law tradition, as well as in Locke, but, again. Kant provides it with n 
new meaning and it assumes a different systematic role in his theory. Kant 
distinguishes this notion of an original community of common ownership 
from the notion of a primeval community (communio primeava) found in 
earlier natural law theory (MdS, 251. 258, 262). The latter notion assumes 
that such a community could only come about through an actual contract or 
agreement whereby each renounced his private possessions, thereby trans- 
forming them into a common possession. Kant rejects this notion as a "fic- 
tion" and contrasts it to the original community of common ownership as an 
Idea of practical reason (MdS, 251). Original common ownership cannot be 
based on a prior agreement or contract since that would presuppose that indi- 
viduals already possessed private property rights and had already entered 
into a juridical or civil society. Rather, for Knnt, the notion of common own- 
ership serves as a presupposition or condition for the social contract and 
must itself be viewed as pan of the original or innate right which all have 
simply by vinue of being born on the earth." 

The reason for Kant's introduction of this notion and its systematic st:,. 
tus should now be clear: Rights and obligations can only arise through agree- 
ment, but a united agreement to recognize the right for original acquisitiotl 
could not take place unless everyone already possessed a prior claim to the 
land. Nor, of course, could this prior claim itself be based on a still earlier 
agreement. For similar reasons. Kant also rejects thc notion of an ownerlcss 
object (res nullius) as a contradiction (MdS, 246). Since property rights are 
based on agreements between persons, not relations between persons and 
things, if the land were not originally owned by someone no property rights 
could ever arise. The conclusion drawn from both of those considerations is 
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that the notion of an original, noncontnrctual common ownership is a mces- 
sary presupposition for the possibility of property rights; without it no obli- 
gations regarding property could arise, inchding the most basic obligation to 
enter into a civil society. For this reason Kant calls the notion of an original 
community of common ownership "an Idea that has objective (juridical-prac- 
tical) reality" (MdS, 251). 

Thus, for Kant, the right of original acquisition ultimately depends 
upon the a priori Idea of the united agreement of all. 

But the state of a legislative, universal and truly united will is the civil 
state. Therefore, something external can be originally acquired only in 
conformity with the idea of a civil state, that is, in reference to it and 
its realization, though before its reality (since otherwise the acquisition 
occurs only in the civil state). (MdS, 264, 267) 

However, as a permissive law this provisional right also creates a 
moral obligation for all to form a social contract and enter into civil society 
(MdS, 267). Before mrning to Kant's notion of the social contract. I would 
like to indicate more specifically some of the differences between Kant and 
Locke. as well as some of the criticisms that have been raised against Kant's 
theory of property rights. 

As we saw above, in his earlier writings Kant espoused a labor theory 
of property rights: 

A product of freedom is a product of nature which is modified through 
my freedom with respect to its form, for example, a tree which I have 
trimmed .... Apprehension is not every use of a thing, but rather where 
the form of a thing is modified through freedom.. . . If someone first 
discovers a land, raises a flag there and takes possession, still he does 
not have a right to it. But if he works the land, and applies his energies 
to the land, then he has apprehended it.74 

In view of our reconstruction of Kant's theory. it is now possible to see 
the motivation for Kant's change. What Kant came to reject is the notion that 
a person could acquire a right to external objects exclusively on the basis of 
his relationship to those objects and apafl from the possible agreement of 
those who might be affected by it. This is essentially the position advocated 
by Locke and it is within this context that Kant's critique of the labor theory 
must be understood: Since rights and obligations are relations between per- 
sons-not between persons and things-working the land does not in itself 
grant a person moral authority over another unless the other has also given his 
consent. What Kant returns to in the Rechfdehre-and what has fallen out of 
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Lake 's  theory altogether-is the earlier natural law conception of a faculras 
moralis, the notion ha t  one can acquire a moral authority over another only 
on the basis of consent.75 The right of acquisition is a right to exclude others 
from the use of an object and would thus violate their freedom unless they 
could consent to such a restriction. To be sure, Kant redefines the notion of a 
facultas moralis in terms of his own moral theory and the principle of autono- 
my: the only innate right is the right to M o m  as this is known through the 
Moral Law, and the only laws to which a person is subject are those that she 
could prescribe to herself. There is no notion of an internal suum given by 
God to all and defined in connection with an independent order of being, as is 
the case with Grotius and Pufendorf. Further, the required consent is not 
viewed as a contract that took place at some point in the past, rather it is trans- 
formed by Kant into an idea of reason and identified with the notion of the 
original social contract as the founding pnnciple of civil society. 

Kant's identification of the united agreement with the notion of the 
social coneact and formation of civil society points to another difference with 
Lake.  According to Locke, in the state of nature propefly rights are absolute 
and the sole end of government is to protect and preserve these natural rights.'" 
For Kant, by conbast, property rights remain provisional until the formation of 
a civil society and, strictly speaking, until the creation of a federal league of 
nations and the realization of international peace on earth (MdS. 350, 266). 
Property rights are not based upon an innate right to self-preservation nor upon 
the command of God to subdue and enjoy the earth; they rest ultimately upon 
the possibly united agreement of all. Despite some of the difficulties contained 
in this notion of a rational and universal agreement (see below), it is clear that 
Kant offers a justification and foundation for propeny rights that is quite dif- 
ferent than Locke's. It should also be clear from our reconstruction that to 

- -~ - 
accuse Kant of "a regression not only behind Rousseau, but also behind Leib- 
niz and Locke''77 is misdirected if it means that Kant's critique of the labor 
theory indicates a return to mere occupation or detention as a sufficient title to 
property rights. On the contrary, Kant's critique of the labor theory represents 
a much deeperrejection of Locke's conception of the basis for propeny rights. 

There is one further difference with Locke that I have not yet men- 
tioned but which is central to the criticism made by those who defend a labor 
theory. Toward the end of his discussion of the right of original acquisition. 
Kant poses the following question and answer: 

How far does the authority to take possession of the land extend'' So 
far as (there is) the capacity to have it within one's power, that is. so 
far as whoever wants to appropriate ~t can defend it, just as if the land 
were to say: 'If you cannot protect me, then you cannot con~mand nlr.' 
(MdS, 265) 
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This view has been contrasted with L o c k  and Rousseau who limit the right 
of acquisition to what a person needs or can use.7' L o c k  adds further that to 
take possession of more than one can use o r  to let something spoil is to 
offend against the common Law of N a m .  However, these arguments which 
appeal to a notion of need andlor a concept of teleology are not open to Kant 
and he himself confessed that "the indeterminacy with respect to the quantity 
as well as the quality of acquired objects makes the task (of original acquisi- 
tion) the most difficult to solve" (MdS, 266). Still, this passage does not per- 
mit the interpretation that at this point Kant allows a dimension of force to 
enter into his theory of property rights. As we have seen, the right of acquisi- 
tion does not reside in the unilateral act of occupation, but in the possibility 
of the united agreement of all. The capacity to defend a piece of land does 
not grant a "rational title" to it, although it may be a condition for its original 
acquisition in the state of nature. Finally, the passage refers only to the right 
of original acquisition, which for Kant (as well as for Locke) applied only to 
the (conceptual) beginning of societies, when conditions of scarcity did not 
obtain. In fact, for Locke, with the introduction of money and the emergence 
of conditions of scarcity, the requirement that one can only possess what one 
can use falls away and there are (arguably) no further restrictions on the 
degree of wealth that a person can acquire79 For Kant, by contrast, the right 
of external acquisition remains provisional until the formation of civil soci- 
ety at which time other restrictions on the degree of inequalities in wealth 
come into play.80 

D. The Social Contract as an Idea of Practical Reason 

The close relationship between Kant's theory of property rights and his 
notion of the social contract should by now be clear. On the one hand, the 
right to private propeny, introduced as a permissive law, creates a moral obli- 
gation upon all to enter into civil society, that is. to form a social contract: 

If there were not even provisional property in the state of nature, there 
would be no duties of justice in respect to them. and consequently, 
there would be no command to quit the state of nature. (MdS, 313) 

On the other hand, property rights cannot be analytically derived from the 
concept of external freedom; nor can the innate right to internal suum be 
extended to include external objects simply by mixing one's labor with them. 
Property rights require the united agreement of all as this is represented in 
the idea of the social contract. The questions I would like to address here are, 
first, whether Kant's notion of an original social contract is internally coher- 
ent and, second, whether it is rendered obsolete or superfluous by his attempt 
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to provide an independent moral justification for property rights. To antici- 
pate my conclusion, while there are certainly internal difficulties in Kant's 
theory (for example, his introduction of the distinction between active and 
passive citizens), I believe that Kant offers a theory of the social contract that 
is not only distinct from other contract theorists, but one which more strong- 
ly emphasizes the idea of a (counterfactual) agreement between free and 
equal moral persons.81 However, the critical potential of Kant's notion of the 
social conaact is in the end jeopardized by its dependence upon an uncritical 
philosophy of history in which social change and revolution are attributed to 
the hand of providence or forces of nature.82 

For Kant, the original contract is qualitatively distinct from all other 
(voluntary) agreements.83 Whereas voluntary agreements and associations 
within a society presuppose that the parties share certain goals or ends arbi- 
trarily (or by choice), the original social contract contains "an end in itself 
which they all oughf fo share," namely, the formation of a state or civil soci- 
ety regulated by coercive public laws." The end or goal of the social contract 
is one that all citizens share by virtue of their conception of themselves as 
free and equal moral persons. Since the social contract defines the basic 
institutions and social structures within which other voluntary transactions 
and associations take place, the considerations and motivations that lead to i t  
differ from those that lead to the formation of "private" agreements. 

Kant identifies three basic features or '3uridical attributes" that charac- 
terize the parties who form the original social contract: freedom, equality, 
and independence.85 They are free in that they are subject to no other laws 
than those to which they can give their consent (MdS, 314) and in that each is 
regarded as having her own conception of the good: 

No one can compel me to be happy in accordance with his conception 
of the welfare of others, for each may seek his happiness in whatever 
way he sees fit, so long as he does not infringe upon the freedom of 
others to pursue a similar end which can be reconciled with everyone 
else within a workable general law.8" 

The agreement made in the original contract is not based upon a particular 
conception of the good; but upon a conception of the person as an agent 
capable of framing, revising, and pursuing various conceptions of the good. 

Second, the parties are regarded as equal in the sense that each views 
the other as free in the above sense, and hence no one has a greater right thm 
another to decide upon the principles that are to regulate the basic structure 
( i fdS,  314). Although this notion of formal equality in determining princi- 
pks ofjustice does not mean that there must be strict equality in the distribu- 
t i 0 1  of social wealth, it does requirc that no laws be enacted that arbilrnrily 
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bestow privileges upon some.87 It stipulates an equality of opportunity in 
which all are equally free to develop their talents and advance their own con- 
ception of the good. 

Finally, the parties to the original conwct must be independent A per- 
son must be "his own master," which for Kant means that he must not be 
dependent upon another for his income or livelihood.88 If such a person 
could vote, Kant argues, it would unduly advantage those on whom the par- 
ties depend. However, with this qualification (and the related distinction 
between active and passive citizens) Kant slips into one of the deeper para- 
doxes of his theory. On the one hand. it is in the social contract that property 
rights are to be secured; yet, the condition of independence excludes all but 
property holders from taking part in the agreement establishing property 
rights.89 Unanimity is insured by excluding nonproperty holders from voting. 
This paradox is at best only partially mitigated by the fact that no legislation 
can be enacted that would prohibit dependent or passive citizens from raising 
themselves up to the status of active citizens.90 

In a familiar passage, Kant states that the original social conmct is not 
something that actually took place in history: 

It is in fact merely an idea of reason, which nonetheless has undoubted 
practical reality; for it can oblige every legislator to frame his laws in 
such a way that they could have been produced by the united will of a 
whole nation, and to regard each subject, in so far as he can claim citi- 
zenship, as if he had consented within the general will.91 

However. what is also evident in this passage is that Kant sees the idea of the 
social contract as analogous to the categorical imperative It is a standard or 
test for legislation in the same way that the categorical imperative is a test for 
the maxims of individual action. If the analogy is pushed a bit further, it 
could even be said that the social contract does not provide an account of the 
origin or genesis of legislation; rather, it is a test to be applied to possible (or 
existing) legislation. Furthermore, it is also clear from this passage that for 
Kant the test is primarily intended for use by the legislator or monarch. rather 
than his s~bjects.9~ In this connection Kant's distinction between "forms of 
sovereignty" (or rule) and "forms of government" should also be noted: For 
Kant, it is more important that the monarch govern in a republican manner. 
than that the form of sovereignty be democratic.93 

The distinctive features of Kant's theory of the social contract will 
become more clear if we contrast it with the views of some of his predeces- 
sors. Despite its obvious indebtedness to Hobbes and Rousseau, Kant's theo- 
ry attempts to overcome difficulties in both and even achieve a sort of "rec- 
onciliation" between them. 

However. Kant differs importantly from Hobbes on the reason or moti- 
vation for leaving the state of nature. Whereas for Hobbes this motivation is 
based on rational self-interest or even the fear of death, for Kant it is based 
on a principle of right (MdS, 307). This basic disagreement leads to other dif- 
ferences in their respective views of the social contract. Perhaps the most 
significant is that. for Kant, the individual does not surrender all his rights to 
an absolute sovereign. Rather, Kant is closer to Rousseau in regarding the 
contract as marking a transition from a state of "wild, lawless freedom," to a 
state in which the individual finds "his whole freedom again undiminished in 
a lawful dependency" (MdS, 316). If Kant retreated from what he took to be 
the revolutionary implications of Rousseau's idea of the contract and (closer 
to Hobbes) argued that any public authority is preferable to the state of 
nature, the contract is still not a justification for absolutism, but a norm for 
testing the legitimacy of legislation. Thus, in the end, Kant's theory of the 
social contract has a critical function not possible for H0bbes.H 

Kant's indebtedness to Rousseau's political ideas is of course much 
greater than to those of Hobbes and. consequently, the differences are more 
difficult to discern.97 This indebtedness reaches to the core of Kant's notion 
of autonomy and the claim that "a person is subject to no laws other than 
those that he (either alone or at least jointly with others) gives to himself."9" 
This echoes Rousseau's definition of freedom as "obedience to the law one 
has prescribed for oneself.'" Similarly, Rousseau's formulation of the "fun- 
damental problem" that the social contract is intended to solve applies equal- 
ly to Kant: "Find a form of association that defends and protects the person 
and goods of each associate with all the common force, and by means of 
which each one, uniting with all, nevertheless obeys only himself and 

they possess; it is, however. still a state of society in which jusiice is 
absent (srarus jurririae vacuur) and one in which, when there is a con- 
mversy concerning rights (jus conIroversum), no competent judge can 
be found to render a decision having the force of law.95 

. . 
k t ' s  'lhewy of Justice 

Although Kant's references to Hobbes are generally critical-for 
example, the section on political rights in 'Theory and Practice" is subtitled, 
"Against HobbesW--he accepts Hobbes's transformation of the classical doc- 
trine of politics in the claim that the state owes its legitimacy to the consent 
of the governed.% Kant also adopts much of Hobbes's conceptual apparatus, 
though often supplying it with a different content. Thus, the "state of nature" 
is a state of war not bliss (Rousseau), but what Kant emphasizes is its lack of 
an established public authority to adjudicate conflicting claims. 

A smte of nature need not be a condition of injustice (injusrus) in 
which men mat  one another solely according to the amount of Dower 
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remains as free as before."lm Finally. Rousseau's distinction between the 
general will and the will of all-together with its problem-is mirrored in 
Kant's distinction between Wille and Willkiir and between the idea of an a 
priori united agreement of all and the notion of an (empirical) majority.101 

Despite these deep affinities, several differences am still evident. The 
most imponant of these, I want to suggest, is reflected in Kant's Liberal corn 
mitment to the distinction between the right and the good. For Rousseau, the 
passage from the state of nature to civil society produces r "remarkable 
change in man, by substituting justice for instinct in his behavior and giving 
his actions the morality they previously lacked."I~ This transformation is SO 

great that Rousseau is apparently able to assume that within a good state pri- 
vate interests will largely disappear and be replaced by the general will or 
common good. Thus he can say, "In a well-run City, everyone rushes to 
assemblies."l" For Kant, by contrast, the passage from a state of nature to 
civil society does not presuppose such a radical transformation, nor does he 
assume that a citizen's private interests or conception of the good will be 
replaced by a general devotion to the common good. It is only necessary that 
these private interests be limited by principles of right or justice. Thus Kant is 
able to affirm a plurality of conceptions of the good in a way not open to 
Rousseau.l" 

Kant's distinction between the right and the good is also reflected in 
the different attitude he has concerning representative forms of government. 
According to Rousseau. "As soon as public service ceases to be the main 
business of citizens, and they prefer to serve with their own pocketbooks 
rather than with their persons, the state is already close to its ruin."lo-' On the 
other hand, for Kant, as we saw. "every true republic is and can be nothing 
else than a representative system of the people if it is to protect the rights of 
citizens in the name of the people" (MdS.  341). According to Kant, direct 
democracy as a form of government leads to despotism because it is unable 
to maintain the separation of powers necessary for a republican constitu- 
tion.'M More generally, 1 think it is fair to say that for Rousseau the idea of 
the social contract was to serve as a principle for the political organization of 
the state, while, to repeat, for Kant it represents the norm or standard against 
which the constitution and legislation are to be judged. Consequently, 
Rousseau's theory is utopian in ways that Kant's is not. 

By way of a conclusion to this section I would like to comment briefly 
on three questions that have been raised in connection with Kant's theory of 
the social contract. First, there is the question of whether Kant's theory of 
justice, based upon a priori postulates of practical reason, does not make the 
notion of a voluntary agreement or contract superfluous. In his excellent 
study of social contract theory, J .  W. Gough concludes: 

already recognized as universally binding. Kant, in fact, brings us 
within sight of the end of the history of the contract theory.107 

This view, however, fails to see the transformed status Kant assigns the idea 
of the conaact in his theory. As I have argued, it is not inaoduced to provide 
a basis for political obligation, but as a test for the legitimacy of legislation. 
If this starus is kept in mind, it does not conflict with the moral obligation to 
quit the state of nature, since both ideas have their deeper origin in Kant's 
notion of practical reason and autonomy. While Kant no longer bases the 
grounds of political legitimacy on an actual agreement, the test for valid leg- 
islation remains the (now counterfactual) ideal of that to which free and 
equal moral persons could agree. 

Second, in view of their obvious similarity. there is the question of the 
systematic relationship between the idea of the social contract and what Kant 
calls "the transcendental principle of public right": "All actions affecting the 
rights of other human beings are wrong if their maxim is not compatible with 
their being made p u b l i ~ . ' ' ~ ~ ~  My suggestion is that the principle of publicity 
is, so to speak, the citizens' counterpart to what is, strictly speaking. a stan- 
dard or criterion for the legislator. This interpretation is suggested by Kant's 
example of taxation: Whereas the legislator, before introducing a war tax, is 
to ask himself if all citizens could agree to it (e.g., the idea of the social con- 
tract), citizens may appeal to a principle of publicity in voicing their opposi- 
tion to a proposed tax.]" Both notions refer back to the idea of the general 
will or united agreement, but whereas the former is primarily intended as a 
test for the legislator, the latter points to the public sphere as a realm of dis- 
cussion and debate among reasoning citizens.ll0 

Kant's idiosyncratic use of the notion of "public reason" in "What is 
Enlightenment?'should also be mentioned at this point.lll In contrast to thc 
more customary usage, it does not refer to the institutions of government and 
its civil servants, but to a civil and political sphere of public express: #on and 
debate among private citizens. The public use of reason thus stands over 
against the state and, for Kant, is the most important instrument for its criti- 
cism and gradual reform. 

Finally, several commentators have pointed to a possible conflict 
between Kant's idea of the social contract and his rejection of a right to 
rebellion.112 Despite his sympathy for the ideals embodied in thc French 
Revolution, Kant rejected the view that a people had coercive rights against 
rhe monarch for at least two reasons: First, he suggests that a constitution 
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would be in conmadiction with itself if it included a right to its own abnega- 
tion; and second, a right to revolt would violate the principle of publicity.113 
But, as Back points out, both of these arguments rely on an excessive l i t ed -  
ism and formalism. Furthennore. Kant is only partially able to mitigate this 
tension in his appal to a teleological conception of history: What individual 
citizens are not entitled to do (i.e., revolt). "nature" will inevitably bring 
about of its own accord if the monarch fails to heed its call.ll4 This ruponse, 
which is one of the clearest instances of Kant's two-world metaphysics influ- 
encing his substantive political views, will no doubt be unsatisfactory to 
those with a different assessment of the n a n d  course of social history. It is 
at least arguable, for example, whether the development of the market and 
foreign trade has produced such political reforms that citizens are deprived 
of any higher "appeal to heaven" (to borrow Locke's euphemism).ll5 Despite 
Kant's claim that what we can practically assume nature will produce must 
remain secondary and subsidiary to what morality requires, his teleological 
conception of history had an effect upon his normative political theory. 

IV. CONCLUSION: PROBLEMS AND PROSPECTS 

This reconstruction of Kant's theory of justice has sought to establish a 
number of points. First, it has suggested that the so-called Copernican Revolu- 
tion in Kant's practical philosophy implies a rejection of the attempt to find a 
normative ground for the justification or criticism of political institutions in 
anything other than a concept of practical reason or conception of the person 
as a free and equal moral being. The attempt to construct principles of justice 
on the basis of such a conception of practical reason also marks the beginning 
of a more egalitarian liberalism than that found among his predecessors and 
stands in contrast to a natural right theory (such as Locke's) and attempts to 
ground principles of justice in a notion of rational self-interest (such as 
Hobbes's). Moreover. I argued that Kant's theory of propeny rights and the 
idea of the social contract also have their roots in a notion of practical reason 
and thus are not in such strong opposition to one another as is sometimes sup- 
posed. Kant's rejection of Locke's labor theory indicates his view that a spe- 
cific set of propeny rights is legitimate only if it could receive the united 
agreement of all in a social contract. Finally. I have noted the basis of Kant's 
distinction between the right (orjustice) and the good. Justice, in its most gen- 
eral sense. refers to what all can claim a right to on the basis of a conception of 
themselves as free and equal moral beings. Within the limits of justice, how- 
ever, Kant affirms a diverse plurality of conceptions of the good life. 

On the other hand, in the course of this reconstruction I have also indi- 

cated a number of difficulties in Kant's theory, many of which can be traced 
back to his two-world doctrine. By way of a conclusion I would like to for- 
mulate some of these problems more specifically so that they can serve as a 
framework for approaching the ideas of Rawls and Habermas in the subse- 
quent chapters. 

Kant's Theory of Justice 

~ i r s i .  the novelty of Kant's theory of justice-the attempt to ground 
principles of justice in a noninshumental conception of practical reason- 
also seems to be its nemesis. As we saw, Kant's notion of autonomy or posi- 
tive freedom presupposes the two-world thesis and concept of transcendental 
freedom (e.g., a spontaneous or uncaused action). Only if the moral agent is 
a citizen of two worlds, a noumenal and a phenomenal self, is he or she capa- 
ble of autonomous action. However, the strong opposition Kant thereby 
establishes between the noumenal and phenomenal self generates a number 
of paradoxes in his political theory. Kant repeats Rousseau's juxtaposition of 
the general will to the will of the majority in his own distinction between 
Wille and Willkiir and in his distinction between the united a priori agree- 
ment of all and the empirical will of the people. This opposition is at least 
partially responsible for Kant's belief that the monarch can legislate against 
the actual will of the people and that a constitutional monarchy represents a 
better form of government than a democracy. Similarly, the notion of a 
noumenal self provides the basis for Kant's distinction between the right and 
the good. It does so, however, in a way that coordinates this distinction with 
a strict separation between the public and the private sphere on the basis of 
specific "negative" rights and liberties. If one wishes to preserve something 
of Kant's notion of a noninstmmental conception of practical reason as a 
normative ground for principles of justice, the question that needs to be 
addressed is how the distinction between the public and the private sphere is 
to be made once Kant's metaphysical assumptions have been abandoned. 

A second set of problems centers around Kant's opposition of practical 
reason to history, while at the same time embracing a teleological conception 
of the latter. Kant held the paradoxical view that the "highest political good" 
(an international federation of states) is both a command of pure practical 
reason and the inevitable product of natural forces. I have attempted to show 
that, if it expresses more than a debatable optimism about the "natural" 
course of social events, this view threatens the distinctiveness of the attempt 
to ground principles of justice in a notion of practical reason. That is, if the 
political order Kant envisions is one that could equally well be based upon 
calculations of rational self-interest guided by the "mechanisms of nature," 
the distinctiveness of the moral requirements that issue from a concept of 
practical reason is diminished, and Kant's vision of a just society could 
equally be realized by a "race of devils." Funher, the teleological conception 
at work in his philosophy of history contributes to Kant's paradoxical views 
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about revolution and to the peculiar statua of property rights in hia swial 
contract theory. The provisional right to private ownership lies auspended 
between the idea of an original common ownership and a future condition of 
perpetual peace when this right ia finally ma& peremptory. This 'permissive 
law" enabling some to hinder the freedom of others without their (actual) 
agreement thus implicitly relies upon a teleological conception of history. (It. 
of course, also implicitly assumes the distinction between the nournen@ and 
phenomenal self.) Although I have argued that Kant's theory of property 
rights marks an advance over his predecessors, the nature or form of property 
rights never actually becomes subject to public debate and agreement. In this 
sense, Kant's views contrast sharply with those of Rawls and Habermas. 

Finally, the justification of Kant's conception of practical reason ulti- 
mately relies upon the problematic notion of a "Fact of Reason." This notion 
has been criticized for failing to take seriously the historical genesis and evo- 
lution of our moral concepts, as well as for failing to provide a justification 
that is convincing to at least a moderate skeptic. The attempt to preserve some 
form of a Kantian conception of practical reason must therefore address the 
problem of justification anew. In subsequent chapters I will explore this prob- 
lem by examining Rawls's notion of reflective equilibrium and Habermas's 
attempt to derive the basic principle of a discourse ethics from an analysis of 
the pragmatic presuppositions of speech and argumentation. 

I. INTRODUCTION 

Much of the recent discussion of Rawls's theory of justice has 
revolved around the question of its Kantian roots.' Critics have charged both 
that it is too Kantian and that it is not Kantian enough. Moreover, in the 
essays since A Theory of Justice, Rawls has emphasized certain Kantian 
aspects of his theory, while at the same time retreating from others.2 The pur- 
pose of this chapter is to clarify some of the issues in this debate and, hope- 
fully, to strengthen a possible Kantian interpretation of Rawls's theory. 

Critics who charge that Rawls's theory is not Kantian enough argue 
that his attempt to develop a nonmetaphysical or de-transcendentalized inter- 
pretation of Kant's practical philosophy runs aground at several points: In 
describing the initial choice situation (or the original position) as one based 
upon the parties' rational desire for the greatest amount of primary social 
goods rather than with reference to the notion of pure practical reason, the 
objection goes, Rawls admits a dimension of heteronomy excluded by Kant.1 
Further, the notion of primary goods itself relies upon various empirical fea- 
tures of human psychology and thus the Kantian claim to necessity and uni- 
versality for the principles, of justice must be relinqui~hed.~ As a result, the 
principles ofjustice chosen in the original position have merely a hypotheti- 
cal (as opposed to categorical) status and, as such, they are unsuitable as 
moral principles that obligate unconditionally.5 The underlying assumption 
in all of these criticisms is that Rawls operates with a more narrow (or instru- 
mental) conception of rationality and thus cannot possibly arrive at the more 
normative conclusions entailed by Kant's notion of pure practical reason. 

Critics who charge that Rawls's theory is too Kantian also focus on the 
notion of practical reason. However, their criticisms move in the opposite 
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nality for determining those facts are also subject to public discursive justifi- 
cation. The public use of reason implies that present agreements are in prin- 
ciple always open to future discursive vindication. 

These two considerations push Rawlsian constructivism in the direc- 
tion of Habermas's discourse ethics. As with the fmt  interpretation, the justi- 
fication of principles regulating the basic structure is tied to the idea of a 
public discussion among free and equal persons. But on this interpretation, 
no prior constraints are imposed on the subject matter that can be introd'uced 
into the discussion. Rather, each participant is free to introduce any argument 
or consideration she believes relevant. The interpretation of specific needs 
and preferences (or conceptions of the good, more generally) cannot be 
excluded in advance by fiat; rather, the question is whether there are good 
reasons-reasons that could not reasonably be rejected by any of the partici- 
pants-for excluding some preferences or conceptions of the good from 
affecting the selection of principles of justice. Such an interpretation of the 
public justification of political principles reflects the basic idea of a dis- 
course ethics, namely, that a norm is justified only if it could be agreed to by 
all concerned as participants in a practical discourse where no force but that 
of the better argument prevails. The clarification and defense of this moral 
theory is the topic of the next chapter. What I have sought to show here is 
that Rawls's method of reflective equilibrium can succeed in avoiding some 
of the weaknesses noted above only if it is pushed in the direction of this 
alternative moral theory.68 

COMMUNICATIVE ACTION AND 
FORMAL PRAGIMATICS: HABERMAS'S 

DEFENSE OFA DISCOURSE ETHICS 

I. INTRODUCTION 

In the preceding chapter I argued that Rawls's attempt to provide a jus- 
tification for his "philosophically favored interpretation of the original posi- 
tion is deficient in several respects. If this argument is correct, we need to 
look elsewhere for a philosophical clarification and defense of the normative 
grounds of social criticism. In this chapter I will argue that Jiirgen Haber- 
mas's theory of communicative action presents one possible alternative. As 
an heir to the early Frankfurt school of critical social theory. Habermas has 
long argued that the idea of critique found in Marx and the tradition of West- 
ern Marxism is in need of a renewed normative grounding. Since his own 
"linguistic turn" in the early 1970s. Habermas has attempted to provide such 
a grounding with the aid of insights from contemporary social theory and an 
analytic philosophy of language.' An important part of this project has been 
the development of what he (together with Karl-Otto Apel) calls "discourse" 
or "communicative ethics" in which Kant's categorical imperative is refor- 
mulated in terms of a discursive procedure for moral argumentation.2 Thc 
basic idea of discourse ethics is thus that "only those norms can claim to be 
valid that meet (or could meet) with the approval of all affected in their 
capacity as participants in a practicul discourse" (DE,  66). In defining what 
he means by a practical discourse, Habermas introduces his own "principle 
of universalizabiliry" (U) as a constitutive rule of argumentation: 

Every valid norm has to fulfill the following condition: (U) All affected 
can accept the consequences and the side effects its ~ e ~ r o v l  observance 
can be anticipated to have for the satisfaction of everyone's interests 
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(and these consequences are prefemd to those of known alternative 
possibilities for regulation). (DE, 65) 

His further claim, which will also be examined in this chapter, ir that this 
principle can be derived from the 'pragmatic presuppositionr of argumenta- 
tion" when these preauppositions are combined with a (relatively weak) 
notion of what it means to justify a norm of action--a notion implicit in the 
idea of communicative action. The clarification of these "pragmdic presug 
positions" is the task of a theory of formal pragmatics. Thus, as I will argue, 
both the theory of communicative action and the theory of formal pragmatics 
are crucial to Habermas's attempt to justify a discourse ethics. 

This attempt to specify a principle of universalizability in connection 
with a theory of speech acts initially invites a comparison with R. M. Hare's 
moral theory.' The similarity. however, is only apparent. Apart from the fact 
that his theory is Kantian (in a sense to be explained) and not utilitarian. 
Habermas is also not interested in demonskating the existence of a "logic of 
imperatives" that imposes certain constraints (prescriptivity and universaliz- 
ability) on their use. Further, even if Harc could show that his principle of 
universalizability can generate morally substantive requirements, he will still 
not have shown why we ought to adopt a logic of imperatives or why we 
should consider it an analysis of "our" moral language.4 Habermas's strategy 
is to argue that the understanding of any basic speech act (whether an indica- 
tive or an imperative) is essentially connected to a set of validity claims and 
to the possibility of the hearer taking a rationally motivated "Yes/No" posi- 
tion toward those claims. The specific validity claim thematized in a practi- 
cal discourse may vary from that of descriptive utterances (the claim to nor- 
mative rightness rather than truth becomes the central focus), but a whole 
range of basic validity claims are implicitly raised in any literal speech act. 
In this sense, there is no possibility of opting out of the (quasi-transcenden- 
tal) obligation to justify a norm of action short of opting out of communica- 
tive action entirely. Moreover, if the validity of a norm is contested, it (no 
less than the validity of a factual assertion) must be redeemed through good 
reasons and, if necessary, by entering into a "discourse" in which nothing but 
the force of the better argument prevails. 

Habermas's project more closely resembles other neo-Kantian attempts 
to derive normative principles from a notion of practical reason (or rational 
agency), perhaps most notably that of Alan Gewirth. After introducing 
Habermas's notion of communicative action in the next section. I will there- 
fore compare his proposal to Gewirth's. This will make it possible to under- 
score the imponance of beginning with a notion of communicative, in con- 
trast to purposive-rational. action. Despite the strong justificatory claims 
Habermas wishes to defend, unlike Gewirth he is not interested in showing 
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that it is prudentially rational to act morally. In fact. Habermas considers 
such arguments to contain a category mistake and thus. in this respect too, he 
is more in keeping with the Kantian conception of the connection between 
reason and morality defended in the previous chapters. It suffices if a philo- 
sophical theory of morality can show that there exist nondesire-based rea- 
s o n e t h a t  is, reasons baaed upon the general features of moral agency rather 
than upon the agent's more specific and concrete aims and attachments-that 
can be regarded as the ground of moral obligation and thus seriously consid- 
ered as a source of moral motivation.' 

Finally, according to Habermas, the task of moral lhwry is quite limit- 
ed. Its aim is to provide a clarification and justification of the moral point of 
view. It does not promise a decision-procedure for resolving all ethical con- 
flicts.6 For some, such a conception is reason to forego a formalistic ethics 
altogether (Williams), for others, it signals a failure to do what moral theory 
ought to do (Hare). Habermas's position, as I understand it, falls between 
these two exnemes. Some moraVethical conflicts may in fact be irresolvable. 
A formal theory will be of little use: moral judgments and difficult choices 
must be made that cannot easily be described as the only ones that are right. 
A moral philosopher can write about such conflicts in an attempt to clarify 
issues, but only as one who also struggles with them. On the other hand, not 
all conflicts are of his character and some, falsely posed in terms of equally 
legitimate but ir~econcilable interests, function ideologically within a society. 
In response to moral conflict generally, a formalistic moral theory may still 
be able to supply general criteria by means of which the individuals involved 
can determine whether or not the conflicts are in fact rationally irresohable 
or whether they embody concealed generalizable interests. It is this more 
limited task of moral theory that Habermas adopts in his attempt to provide a 
clarification and justification of a discourse ethics. 

11. COMMUNICATIVE ACTION AND MORAL THEORY 

The importance of the concept of communicative action to Habermas's 
work scarcely needs mention. The evolution and basic categories of his 
social theory can be approached in terms of it: consider, for example, his 
remarks on the theme of labor and interaction in Hegel's Jena writings, his 
reconstruction of Marx's distinction between the material base and ideologi- 
cal superstructure of societies, his own distinction between the "institutional 
framework" of society and its purposive-rational subsystems in his essay on 
Marcuse, or his recent (and controversial) distinction between social integra- 
tion and systems integration. I do not intend to trace the development of the 
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concept of communicative action here; nor can I address all of the criticisms 
that have been raised against it.' Rather, in this section, I want to argue that a 
distinction between communicative and strategic action can be made intu- 
itively plausible, and that it must be made plausible if his justification of a 
discourse ethics is to meet with any success. I begin with a discussion of his 
basic concepts of social action, and attempt to clarify several misundentand- 
ings concerning them. Habermas's strategy, as I understand it. is to show that 
once the concept of communicative action has been made intuitively plausi- 
ble, it can be further strengthened and clarified with insights from a theory of 
formal pragmatics.8 However, unless this order is maintained it will not 
become clear why, for example. Habermas proposes a reclassification of 
Searle's taxonomy of basic i l locutionq acts-a question Searle has put to 
him on a number of  occasion^.^ 

Habermas's basic distinction is between "consent-0riente.d" (or com- 
municative) and "success-oriented" (or purposive-rational) actions: within 
the latter class he distinguishes funher between strategic and instrumental 
action.10 Instrumental actions are goal-oriented interventions in the physical 
world They can be appraised from the standpoint of efficiency and described 
as the following of technical rules.It Strategic action, by contrast, is action 
that aims at influencing others for the purpose of achieving some end. It too 
can be appraised in terms of its efficiency and described with the tools of 
game theory and theories of rational choice.'z Many instrumental actions can 
also be strategic, and some forms of strategic action may be. instrumental. 
Communicative action, however, constitutes an independent and distinct type 
of social action. The goal or "telos" of communicative action is not 
expressed or realized in an attempt to influence others, but in the attempt to 
reach an agreement or mutual understanding (Verrrandigung) with one or 
more actors about something in the world. Thus, while all action is teleologi- 
cal or goal-oriented in a broad sense (TCA 1: lo]),  in the case of commu- 
nicative action any further ends the agent may have are subordinated to the 
goal of achieving a mutually shared definition of the agent's life worldly sit- 
uation through a cooperative process of interpretation.l' In acting commu- 
nicatively, individuals more or less naively accept as valid the various claims 
raised with their utterance or action and mutually suppose that they each are 
prepared to provide reasons for them should the validity of those claims be 
questioned. It is because of this intimate connection between validity. rea- 
sons, and actlon that communicative action must also be initially approached 
from the internal perspective of the participan~. Communicative action is 
connected to domains of validity that can only be understood "from the 
inside," that is, by those who as (virtual) participants are able to give and 
assess the reasons for an action.I4 Habermas's claim is that any subject capa- 
ble of speech and action is able, at least intuitively, to distinguish between 
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what it means to seek agreement or understanding with someone on the basis 
of the exchange of reasons and what it means to try to influence someone for 
some further end (TCA 1: 286). 

In a slightly more technical (and controversial) sense. and one that is 
tied more specifically to modem structures of rationality, Habermas also 
holds that individuals who act communicatively self-reflectively aim at 
reaching understanding about something in the world by relating their inter- 
pretations to three general types of validity claims which are constitutive for 
three basic types of speech acts: a claim to truth raised in constative speech 
acts, a claim to normative rightness raised in regulative speech acts, and a 
claim to truthfulness raised in expressive speech acts (TCA I: 319f.). I will 
take up Habermas's defense of this "stronger" (distinctively modem) charac- 
terization of communicative action below.ls 

What Habermas understands by communicative action can be further 
clarified with reference to two related questions: How is social action possi- 
ble, and how is social order possible?l6 In response to the first question, 
Habermas's claim is that a strong notion of mutual or common knowledge is a 
condition of possibility for social action as we know it. In their social interac- 
tions. individuals draw upon mutually shared interpretations of their life- 
worldly situation. These interpretations embody a variety of claims whose 
validity depends, however counterfactually, upon the ideas of uncoerced con- 
sent and mutual reciprocity. Any competently speaking and acting subject is 
aware, at least implicitly, of what it means to justify his or her beliefs or 
actions to another with reasons and is prepared to provide such a justification 
should the mutually supposed claims be contested. It is this rationally binding 
force at work in our everyday communicative practices that is constitutive for 
communicativeaction and is acondition of possibility for social action in gen- 
eral. Thus, in a broader sense (since it refers not only todirect acts of reaching 
understanding, but to all social interaction coordinated on the basis of them) 
Habermas sometimes refers to communicative action as any social interaction 
in which the coordinating mcchanism is action oriented to reaching under- 
standing or agreement. Social action is possible in general by virtue of the 
rationally binding force that results from the actors' readiness, however coun- 
terfactual, to make good the claims raised in their actions.'' 

In response to the second question. "How is social order possible?" 
Habermas's appeal to the notion of communicative action reflects his  agree^ 

ment with sociologists such as Durkheim. Webcr, and Parsons who maintain 
that societies can neither be created nor sustained through force or strategic 
action alone. In his dispule with Niklas Luhmann, Habermas defended thc 
position that social order and collective identities rely upon a mutual recog- 
nition of norms and values, and at least their de /ac/r~ 1egitimacy.IH At the 
same tlme, however, the notion of communicative action also indicatcs a 
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break with Parson's conception of norms in that it poinu to the active and 
ongoing interptetive accomplishmenu of m i a l  actors in contrast to a more 
or less passive process of socialization.'9 

In clarifying this model of communicative action. Habcnnas i n t m  
duces as its complement the important notion of the sociocultural life- 
world-"the culturally transmitted and linguistically organized stock of 
interpretive patterns": 

Subjects acting communicatively always come to an understanding in 
the horizon of a lifeworld. Their IifeworId is fonned from more or less 
diffuse., always unproblematic, background convictions. This lifeworld 
background serves as a source of situation definitions that are presup- 
posed by participants as unproblematic. (TCA 1: 70) 

Thus, in their social interactions, individuals draw upon the lifeworld as a 
resource in the forms of cultural knowledge, legitimate social orders, and 
acquired individual competencies; at the same time, however, the symbolic 
reproduction and maintenance of the lifeworld depends upon the interpretive 
accomplishments of its members within each of these broad institutional 
domains (e.g.. culture, society, and personality). 

I call culture the store of knowledge from which those engaged in 
communicative action draw interpretations susceptible of consensus as 
they come to an understanding about something in the world. I call 
society (in the narrower sense of a component of the lifeworld) the 
legitimate orders from which those engaged in communicative action 
gather a solidarity, based on belonging to groups, as they enter into 
interpersonal relationships with one another. Personality serves as a 
term of art for acquired competences that render a subject capable of 
speech and action and hence able to participate in processes of mutual 
understanding in a given context and to maintain his own identity in 
the shifting contexts of interaction.20 

By so correlating the concept of the lifeworld with the concept of com- 
municative action. Habermas is able to highlight a distinction that is only 
implicit in comparable phenomenological analyses. On the one hand, as a 
resource that is drawn upon in communicative action, the lifeworld remains 
in the background as implicit knowledge. On the other hand, as a topic about 
which communicative actors seek to reach agreement. segments of the life- 
world are selectively thematized as problems.21 In their efforts to reach 
agreement about something in the world, social actors draw upon resources 
within the lifeworld, but they also make use of a reference system (or "scaf- 

. . ,. - 
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folding") of formal world-concepu that is implicit in the smcture of com- 
municative action. Habermas frequently distinguishes these two dimensions 
of the lifeworld by means of a contrast between lifeworld (resource) and 
world (topic) and in connection with a spatial metaphor: 

While the segment of the lifeworld relevant to the situation encounters 
the actor as a problem which he has to solve as something standing as 
it were in front of him, he is supported in the rear by the background of 
his lifeworld. Coping with situations is a circular process in which the 
actor is two things at the same time: the initiator of actions that can be 
attributed to him and the product of traditions in which he stands as 
well as of group solidarities to which he belongs and processes of 
socialization and learning to which he is subjected.22 

In The Philosophical Discourse of Modernity, Habermas warns that this 
description of a circular process should be accepted with caution: Actors are 
not products of the lifeworld in the sense that the latter can be viewed as a self- 
generating process that has a life of its own. Rather, individuals (and groups) 
reproduce the lifeworld through their communicative action and with refer- 
ence to the formal world-concepts, and the lifeworld as resource is "saddled 
on" the interpretive accomplishments of its members." While Habermas thus 
rejects conceptualizing the lifeworld as the noematic correlate of an act of 
(transcendental) consciousness, he also resists reifying it in ways that obscure 
its roots in the interpretive achievements of concrete individuals and groups. 

With this rough outline of the notion of communicative action in view, 
I would like to take up several misunderstandings and/or criticisms of it. 
Ernst Tugendhat and others have pointed to ambiguities in Habermas's char- 
acterization of communicative action and questioned whether it forms an 
exclusive type over against strategic action.2-0 On the one hand, Tugendhat 
suggests that all human action is teleological (or purposive-rational); thus 
Habermas's contrast between consent-oriented and success-oriented action 
(or actions which are means toward ends) does not seem to be a distinction 
between two types of action. Few people (if any) communicate solely for the 
sake of communication; rather, we communicate in order to achieve other 
ends. On the other hand, Habermas's suggestion that communicative action 
is more basic or "originary" than strategic action seems to be either false or 
merely the trivial observation that one of the most effective ways of influenc- 
ing others is through language. In general, 1 cannot influence someone by my 
words d e s s  she can understand what 1 say. 

However, apart from the fact that Habermas is not always entirely clear 
In his fo;mulation, it is difficult to see precisely what Tugendhat's disagree- 
ment is. At one point he acknowledges that Habermas describes the commu- 
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ment is correct. I have shown that Gewirth's transition from the prudential to 
the moral is not successful, and this rakes much of the wind out of his sails. 
Gewirth, it seems, is only able to arrive at a moral principle of universaliz- 
ability if he already presupposes a nonnative conception of rationality. If so. 
then we would do better to turn to someone who explicitly begins with a 
notion of communicstive action that entails such a normative model. Haber- 
mas does not view his project as an attempt to derive moral principles from 
prudential or purposive-rational action. Rather, the notion of commu~cat ive  
action points toward a quite different account of the source of moral obliga- 
tion, or what Kant calls its categorical character. 

111. THEORIES OF MEANING AND FORMAL PRAGMATICS 

In his 1969 inaugural address at Oxford, P. F. Strawson identified two 
broad approaches toward developing a theory of sentence-meaning for a nat- 
ural lang~age.~ '  Theorists of formal (or truth-conditional) semantics argue 
that a theory o f  meaning is best pursued by way of a theory of truth: To 
understand the meaning of a sentence in a language is to know the conditions 
under which it would be true. Davidson's attempt to extend Tarski's truth- 
definition for formal languages into a recursive theory of meaning for a natu- 
ral language is the most ambitious and well-known example of this approach. 
Convention T (s is true in L if and only if p) offers a procedure by means of 
which someone can assign a meaning to a sentence by specifying its truth- 
conditions. Moreover, Davidson claims it can do this without making essen- 
tial use of any semantic terms other than a very general notion of truth.44 By 
contrast. theorists of communication-intention, including Strawson, argue 
that a complete theory of sentence-meaning must also include an account of 
what speakers characteristically do with sentences and that this can best be 
achieved with reference to the communicative or audience-directed inten- 
tions of ~peakers.~s An analysis of (at least) indicative sentences in terms of 
truth-conditions may be fine as far as it goes, but an account of the general 
notion of truth (required for a theory of truth-conditions) is still needed, and 
this can only be provided through an analysis of speech acts such as stating 
and asserting. 

And here the theorist of communication-intention sees his chance. 
There is no hope, he says, of elucidating the notion of the content of 
such speech acts without paying some attention to the notions of those 
speech acts themselves .... And we cannot, the theorist maintains, elu- 
cidate the notion of stating or asserting except in terms of audience- 
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directed intention. For the fundamental case of stating or asserting, in 
terms of which all variants must be understood, is that of uttering a 
sentence with a certain intention ... which can be incompletely 
described as that of letting an audience know, or getting it to think, that 
the speaker has a certain belief.. . .46 

The meaning of a sentence is (at least in pan) dependent upon the (conven- 
tional) rules governing the use a speaker makes of a sentence of that type, 
and these rules are themselves determined by what a speaker standardly 
intends to do with such sentences. Thus, Strawson concludes, truth-condi- 
tional semantics, "so far from being an alternative to a communication theory 
of meaning, leads us straight into such a theory of meaning."47 

The path leading from semantics to pragmatics is, however, apparently 
not as straight as Strawson would have it. Most truth-conditional theorists, 
even those who are sympathetic with the attempt to supplement a theory of 
meaning with a theory of force, have not seen the problem in quite this 
way.48 The more frequent response has been to argue just the reverse: Far 
from providing an account of sentence-meaning, theories of communication- 
intention must presuppose the identity of sentence-meaning in order to be 
able to specify the appropriate or "crucial" (Davidson) comn~unicative inten- 
tion. Thus, if what Davidson calls the "autonomy of mcaning" is to be pre- 
served, if a theory of meaning is not to become grossly circular, an account 
of sentence-meaning (and presumably also truth) must be provided that 
makes no essential reference to communicative intentions or the convention- 
al rules defined by them.49 

At this point in the debate the issues become quite complex, and it is 
not clear that there is even any agreement on precisely what a theory of 
meaning is supposed to accomplish.~o According to one view held by many 
truth-conditional (or formal) semanticists, the task of a theory of meaning is 
to provide a theoretical account of what someone who does not already know 
a given language needs to know in order to be able to assign a meaning to (or 
provide a translation of) sentences in that language. This is the formulation 
of the task that underlies the problem of radical translation made famous by 
Quine's description of the jungle translator.51 It also seems to be the motiva- 
tlon behind Davidson's call for the "autonomy of menning."s' The goal of a 
theory of meaning on this view is to provide an "objectivistic" account o l  
sentence-meaning that does not refer to the spaker ' s  knowledge or belicfs 
and makes no reference to other semantic notions. On a second vicw, advo- 
cated by theorists of communication-intention, thc goal of a theory of nlem- 
ing is to provide a theoretical reconstruction of a practical ability possessed 
by competent speakers of a language." There is no runher assumptio~~ that 
the theory be "objectivistic" in the sense that it absolve itsell of any refer- 
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ence to h e  speaker's knowledge or beliefs and make no reference to other 
semantic terms. Rather, as John McDowell puts it, the task is to provide a 
"perspicuous mapping of the interrelations between concepts which.. .can be 
taken to be already perfectly well understood."~ 

As I understand his position. Habmhas is closest to theorists of com- 
munication-intention. A theory of meaning should provide a theoretical 
reconstruction of what it is that a competent speaker implicitly knows (in 
addition to the relevant background knowledge) when he or she understands 
the utterance of a sentence in her language.= A central part of such a theory 
will therefore include an account of the (pragmatic) rules that govern the 
standard employment of utterances of that type. On the other hand, Haber- 
mas rejects at least one version of communication-intention semantics 
(known as meaning-nominalism) that describes linguistic meaning as the 
"fossilized conventions" of prelinguistic intentions.56 Like some truth-condi- 
tional theorists, Habermas also argues that this attempt to develop a theory of 
meaning exclusively with reference to the (prelinguistic) intentions and 
beliefs of individuals is ultimately circular.~7 

In the following section I will review the project of meaning-nominal- 
ism and certain criticisms of it. Then I will consider a second version of 
communicative-intention theories found in the work of Austin and Searle and 
pursued further in Habermas's theory of formal pragmatics. The claim 
Habermas wants to defend is that understanding the meaning of a sentence 
requires understanding the acceptability conditions that are constitutive for 
the different types of speech acts speakers can perform. These acceptability 
conditions are themselves analyzed in terms of the different validity claims 
speakers make with their utterances and toward which the hearer can take a 
rationally motivated "Yes/No" position. Finally, this analysis of the rational- 
ly motivated binding force of basic illocutionary acts can provide the basis 
for a pragmatic justification of a discourse ethics (section IV). 

In "Meaning," H. P. Grice introduces a distinction between natural and 
nonnatural meaning as part of a broader attempt to explain how a speaker (S) 
can nonnaturally mean something by her utteran~e.~s In contrast to some- 
thing that has a (natural) meaning because it is a symptom of something else 
(in the sense that clouds "mean" rain or red spots "mean" measles), a sign, 
action, or utterance can nonnaturally mean something because it is intended 
by someone to produce an effect in an audience (A). Thus S may draw a pic- 
ture or make an utterance with the intention of getting A to believe some- 
thing. However, not every action in which S intends to get A to believe 
something can be described as a case of S meaning something by her action. 
For example, in opening a window S may intend to produce in A the belief 
that it is raining, but it would not be appropriate to say that by opening the 
window S means that it is raining. Only those cases in which S intends to get 
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A to believe something by means of A's recognition of S's intention can be 
described as cases of S meaning something. Thus, to contrast the examples 
mentioned above, in the first case A may look out the window and, as a 
result, come to believe that it is raining without ever recognizing S's inten- 
tion to produce that belief. However, in the case of drawing the picture. 
unless A recognizes S's intention in drawing the picture it is unlikely that A 
will come to believe what S intends by the action. 

Grice's problem (and his solution) can be made clearer in terms of 
what has been called the "one-off predicament."59 S wants to get A to believe 
that P. However, since S cannot make use of a commonly shared language or 
other convention-that is what Grice wants to explain-S is forced to come 
up with some other means. Apart from a few extreme and perhaps limited 
options (such as brainwashing), one possibility is the use of a "Gricean 
mechanism": S does X (or uners U) with the intention of producing in A the 
belief that P by means of A's recognition of that intention. Grice then offers 
the following definition of nonnatural meaning? 

S means that P by X = 
(a) S intends (i-1) to produce in A the belief that P by X 
(b) S intends (i-2) that A recognize i-l 
(c) S intends (i-3) that A's recognition of i-1 be part of the 

reason for A coming to believe that P. 

The second stage in the meaning-nominalist strategy concerns the tran- 
sition from speaker-meaning to sentence meaning. This is accomplished by 
means of the definition of 'convention' introduced by David Lewis in con- 
nection with problems of coordination found in game theory.61 According to 
Lewis, a convention is a mutually known regularity in behavior, sustained by 
a set of preferences and expectations, for which there exists a possible alter- 
native.62 Driving on the right-hand side of the road is an obvious example: 
We do so. and prefer to do so, because we expect others to do so, and know 
that they share these same preferences and expectations. The attraction of 
this definition, especially for the meaning-nominalist strategy. is that it pro- 
vides an account of how conventions can arise and be maintained even in the 
absence of an explicit agreement between the parties involved (remember the 
"one-off predicament"). 

One crucial aspect of this definition of a convention, however, is that 
the regularity in behavior. as well as the system of preferences and expecta- 
tions sustaining it, must be mutually known by all (or at least most) of the par- 
ties involved. According to Lewis's definition, mutual knowledge requires 
not only that A knows that P and B knows that P, etc., but also that A knows 
that B knows that P, and B knows that A knows that P, and that A knows that 
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B knows that A knows that P, etc.63 This requirement is necessary to distin- 
guish between conventions and regularities in behavior that are based on mere 
coincidence or mistaken beliefs. Further, eliminating the possibility of mis- 
taken or false belief is especially important for problems of coordination in 
game theory. If A falseIy believes something about B this may shape his pref- 
erences, and if he does not have reason to believe certain things about B, he 
will have no basis upon which to frame his own expectations. If the conven- 
tion in question is to be sustained not by an explicit agreement-& unlikely 
possibility in the case of language. and one that is excluded in coordination 
problems in game theory-but by a rational set of individual preferences and 
expectations, then the panies involved must have reasons to act upon certain 
preferences and these reasons must be mutually known.64 I will return to some 
problems with this requirement in the criticisms below. 

An extension of Lewis's notion of convention to the analysis of sen- 
tence meaning has been made by Bennett and by Schiffer. Bennett offers the 
following account:65 

Let us say that there is a convention whereby utterance-type S means 
that P within a given tribesman's idiolect, if (a) in the past he has 
uttered S only when he meant that P, and (b) this fact is mutually 
known to him and his hearers, and (c) because of the mutual knowl- 
edge mentioned in (b) it continues to be the case that when he utters S 
he means and is understood to mean that P. 

The twofold strategy behind meaning-nominalism is thus (I) to offer a 
definition of speaker-meaning in terms of a "Gricean mechanism," and (2) to 
regard sentence meaning (or utterance-type meaning) as a "fossilization" or 
conventionalization (in Lewis's sense) of speaker-meaning.66 The proposal is 
offered not as an historical account of how language arose, but rather as a 
theoretical analysis and reconstruction of how linguistic meaning is possible. 
A hearer understands a sentence because she recognizes it as a token of a 
conventional utterance-type of a Gricean mechanism-that is, she has reason 
lo believe that what the utterance-type conventionally means is what the 
speaker presently intends and, similarly, the speaker has reason to believe 
that she (the hearer) will so understand it. Conventional sentence meaning. 
once established, is then sustained by the network of preferences and expec- 
tations of the son described by Lewis. 

A number of criticisms have been raised against this version of com- 
munication-intention semantics. Since the meaning-nominalist strategy has 
been laid out in two stages, the criticisms can also be presented in two 
stages: those that focus on the Gricean mechanism, and those that address the 
notion of convention. 

Habermas's Defense of a Discourse Ethics 93 

A number of critics. including Strawson, have raised questions about 
the sufficiency of Grice's definition of nonnatural meaning. Strawson. Schif- 
fer. and Searle have all introduced counterexamples that meet all of Grice's 
criteria, but do not seem to be cases of what we would ordinarily describe as 
S meaning that P. Imagine the following situation where A is watching S, S 
knows that A is watching. but A does not know that S knows. S arranges 
papers on her desk with the intention of producing in A the belief that he has 
been at work on a new manuscript. S intends that A see her doing this and 
that A recognizes in the action S's intention to produce that belief. Finally, S 
intends that the recognition of this intention be at least part of the reason for 
A acquiring the belief. All of Grice's criteria have been met, yet, Shawson 
argues, because of the "sneaky" or hidden intention involved (A does not 
know that S knows that A is watching), we would not normally say that S's 
action means that she has been working on a new manuscript (at least not at 
all in the way S would mean it if she simply told A). "It seems a minimum 
funher condition of his trying to do this that he should not only intend A to 
recognize his intention to get A to think that p, but that he should also intend 
A to recognize his intention to get A to recognize his intention to get A to 
think that p."6' AS Strawson noted, however, funher examples could also be 
introduced indicating the insufficiency of his own criteria and leading even- 
tually to the need for still higher-order intentions. Strawson's point is that a 
complete communicative-intention. that is a version of a Gricean mecha- 
nism, must be "wholly oven." Others have therefore suggested that Straw- 
son's revision be seen as introducing the funher condition that none of the 
intentions listed in Grice's definition (i-I, i-2, and i-3) be in principle con- 
cealed, or, what amounts to the same thing, that all the intentions be essen- 
tially avowable. In his more recent writing on meaning. Grice has accepted 
this condition.68 

A second, related criticism has been made by Searle. In Speech Acts, 
Searle charges that Grice has confused illocutionary with perlocutionary acts 
and attempts to provide an account of the former by means of the latter. 
Habermas has developed the same point in the claim that Grice and Bennett 
attempt to explain acts of direct understanding on the basis of indirect under- 
standing or "giving something to be understood."69 I will discuss the distinc- 
tion between illocutionary and perlocutionary acts in more detail below, but 
it must be briefly introduced here to clarify Searle's criticism. lllocutionary 
acts, according to Searle, are acts aimed at "securing uptake" (Austin) or 
"reaching understanding" (Habermas), whereas perlocutionary acts are acts 
that produce an effect other than, or in addition to, understanding. Thus, 
according to Searle, when Grice describes meaning as "intending to produce 
a belief," he describes a perlocutionary, not an illocutionary act. A speaker 
can say something and mean it (thus peform an illocutionary act) even 
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though he may not "care a hang" (Searle) whether the speaker believes it.m It 
is thus possible for someone to perform an illocutionary act (secure uptake. 
reach understanding, be understood) without performing or intending to per- 
form a perlocutionary act (inducing belief, convincing, etc.), even if in most 
cases we do intend to produce perlocutionary effects as well. Searle's point 
is that Grice's definition confuses the intention to have an intention recog- 
nized with the intention to produce a belief: 

In the case of illocutionary acts we succeed in doing what we are try- 
ing to do by getting our audience to recognize what we are trying to 
do. But the "effect" on the hearer is not a belief or a response, it con- 
sists simply in the hearer understanding the speaker. It is this that I 
have been calling the illocutionary effect.ll 

However, just as Grice's definition of nonnatural meaning could be easily 
modified to include Strawson's condition of essential avowability, it would 
seem that Grice could also incorporate Searle's criticism. Jonathan Bennett, 
in fact, proposes just such a revision in "The Meaning-Nominalist Strate- 
gy."72 Grice would only need to formulate his speaker's primary intention 
(i-I) as follows: S intends to produce in A the knowledge (or the understand- 
ing or the recognition of) that P by X. 

Habemas has developed an apparently similar criticism in his claim 
that meaning-nominalism has failed to do what it set out to do. Rather than 
providing an account of speaker meaning ("saying something") by shifting 
from an analysis of illocutionary to perlocutionary acts, meaning-nominalism 
has instead provided an account of "indirectly giving something to be under- 
stood."73 Habermas further argues that this analysis fails since perlocutionary 
acts presuppose (or are parasitic upon) illocutionary acts. Thus, far from ana- 
lyzing speaker meaning, the meaning-nominalist strategy must presuppose 
acts of direct understanding. 

This criticism is not easy to assess, however, in pan because Habermas 
mistakenly identifies perlocutionary acts with concealed strategic action.74 
Many perlocutionary acts (convincing, persuading, comforting) need not be 
concealed or unavowed. though some certainly must be (for example, hinting, 
insinuating. or deceiving). (Of course, not all strategic action needs to be con- 
cealed either, but it seems particularly forced to equate an oven attempt to 
comfort someone through w0rds-e.g.. a perlocutionary act, with strategic 
action.) One possible interpretation would be to see Habermas's criticism as a 
version of Strawson's modification of the Gricean mechanism mentioned 
above. In support of this view is the fact that Habermas considers a counterex- 
ample introduced by Schiffer in his own discussion of Strawson. Schiffer, like 
Strawson, concludes that cases involving a "sneaky" or hidden intention are 
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not cases of S meaning that P. However, if we follow this interpretation it 
remains unclear how this account of "indirectly giving something to be under- 
stood" presupposes (or is parasitic upon) an illocutionary act as Habermas 
claims, except in the trivial sense that perlocutionary acts (by definition) rely 
upon illocutionary acts for their success.75 Nor are the examples of Strawson 
and Schiffer easily classified as perlocutionary acts just because they involve 
a "sneaky" intention. Further, as I noted above. Grice has accepted Strawson's 
modification and Bennett has suggested that Grice's definition of speaker 
meaning can easily be accommodated to fit Searle's objection. 

Habermas, I want to suggest, is offering a much more fundamental 
criticism of the meaning-nominalist strategy as a whole, and one that also 
leads from criticisms of the Gricean mechanism to criticisms of the notion of 
convention used in this strategy. The question raised at the beginning of this 
section concerning the task of a theory of meaning reemerges as this point. 
The shift from an analysis of "saying something" to an analysis of "indirectly 
giving something to be understood." reflects the assumption that a theory of 
meaning must be one "which is not in terms of any semantic notions."76 This 
formulation of the task is not persuasive, however, unless someone is already 
committed to the view that a theory of meaning should make no reference to 
the "internal" perspective of the participant, that is, that speakers' knowledge 
or belief must be given a wholly objectivistic or physicalistic account. As in 
Quine's description of the problem of radical translation, Bennett's translator 
also heads for the jungle, equipped this time with coconuts rather than a 
translation manual!" 

Habermas develops his own criticism of this "objectivistic" approach to 
a theory of meaning in connection with Schiffer's notion of mutual knowl- 
edge.78 As I noted earlier, mutual knowledge means not only that everyone 
knows that P, but also that everyone knows that everyone else knows that P, 
etc. This definition is required in order to solve various coordination problems 
in game theory. However, this definition assumes that the parties involved 
already commonly share certain symbolic expressions. Schiffer's attempt to 
define common or mutual knowledge without assuming shared symbolic 
expressions borders on the unbelievable: A and B are sitting at a table, facing 
one another with a candle on the table between them. A looks through the can- 
dle to B, and B looks through the candle to A. Thus A and B both know that 
there is a candle on the table, and both know that the other knows.79 If Haber- 
mas's argument is sound, meaning-nominalism must already presuppose a 
notion of symbolic meaning and the attempt to analyze "saying something" in 
terms of "indirectly giving something to be understood" fails."' 

Before turning to the second version of communication-intention theo- 
ries. I want briefly to mention one further criticism of the meaning-nominal- 
ist strategy. Both Strawson and Searle have criticized Grice for not paying 
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sufficient attention to the nature and role of conventions or rules in senten= 
meaning.81 Grice's account suggests that utterances can mean whatever 
speakers intend. Conventions are 'Yossilizations" of intentions, but what is 
prohibit a speaker from intending his utterance to mean something other than 
its conventional meaning? Searle pursues this point in relation to Wingerr 
stein's question, ''Can someone say, 'It's hot' and mean that it's cold?' His 
claim is that conventionalized sentence meaning cannot be adequately under- 
stood in terms of a mutually known regularity in behavior. The rules govern- 
ing speech acts are not shorthand notations for generalizations in linguistic 
behavior, but rules that are somehow constitutive of that behavior. I will 
return to Searle's distinction between these two types of rules below.& 

A second version of communication-intention semantics is found in the 
work of 1. L. Austin and has been developed by Searle, Strawson. and others 
(including Habermas and Apel). In this version, like the meaning-nominalist 
strategy, the basic linguistic unit is not the sentence, but the speech act (sen- 
tence meaning being somehow derivative). However, in contrast to the first 
version discussed. these theorists do not attempt to analyze the basic speech 
act in terms of game-theoretic or purposive-rational action and choice. The 
rules constitutive for the different types of speech acts are not conventional 
regularities of intentions to produce effects, and thus the analysis of "saying 
something" cannot be carried out through an analysis of "indirectIy giving 
something to be understood." Surprisingly (since we seem to have come so 
far from Rawls at this point), the first explicit discussion of the two concepts 
of rules distinguished by Searle (to my knowledge) appears in an article by 
Rawls.8' Searle (and Rawls) distinguish between rules that regulate preexist- 
ing forms of behavior (such as rules of etiquette) and rules which create or 
define new forms of behavior (such as the rules of chess). According to Sear- 
le, speech acts are a species of constitutive rules and to understand a speech 
act is to know the rules that are constitutive for the use or employment of 
acts of that type. Searle formulates his thesis in two parts (which my exposi- 
tion will follow): 

[Firstly] that speaking a language is performing speech acts such as 
making statements. giving commands, asking questions, making 
promises, and so on; ... and, secondly, that these acts are in general 
made possible by and performed in accordance with certain rules for 
the use of linguistic elements.84 

Drawing upon the work of Austin, Searle introduces two distinctions 
that are fundamental for his analysis of speech acts. He distinguishes, first. 
between the locutionary and illocutionary component of a speech act (rough- 
ly Frege's distinction between sense [or meaning1 and force); and, second. 
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t,etween illocutionary and perlocutionary acts. Since these distinctions are 
also important for Habermas's own theory of formal pragmatics, 1 will com- 
ment on each in greater detail. 

Meaninn and i ~ O ~ ~ t l 0 ~ r ' Y  acts. In How to Do Things Wirh Words, 
Austin i n d u c e d  a distinction between locutionary and illocutionary acts: 
locutionary acts are acts of saying something, while illocutionary acts are 
acts one performs in saying something. The former, according to Austin, 

. . 

or falsity, but by conditions of felicity or infelicity. Although Austin 
acknowledged that both acts are abstractions from the total speech act, Searle 
and others have argued the distinction is still not clear.86 Acts of saying 
something seem to be illocutionary acts as well (acts of stating, reporting. 

etc.) and (most) illocutionary acts also have a locutionary compo- 
nent-in making a promise or a command one promises or commands some- 
~hing. Consequently, Searle has proposed reformulating Austin's distinction 
not as a difference between two kinds of acts, but as a distinction between 
the two basic components of any speech act.8' The locutionary component 
(or pmpositional content) refers to the meaning or sense of the utterance and 
is the bearer of truth and falsity; whereas the illocutionary component speci- 
fies the force (or mood) with which the propositional content is uttered. In 
this view, a speech act is described as having a standard form or "double 
stnlcture" (Habermas) that can be represented as 'F(p)'. 

Although this reformulation appears to correct certain infelicities in 
Austin's own account, particularly regarding his notion of truth, it gives rise 
lo at least two problems that 1 will only mention here. First, it creates the 
possibility of confusing the meaning of an illocutionary act with the meaning 
of its propositional content. In fact, much of the confusion in the debate 
hctween truth-conditional and communication-intention (or pragmatic) theo- 
ries cf meaning arises from just such a confusion between the meaning of o 
sentence in this wide or narrow sense.88 At the same time, it seems that at 
lcast some of the issues in this debate can be reframed in terms of this dis- 
linstion. The central question would then be, "Is the meaning of a sentence 
ilh:~r is, an utternnce-type in contrast to occasional speaker's meaning) 
exhausted by a truth-conditional analysis of rhe meaning of its propositional 
content?' Or, conversely (and perhaps further), "Does the analysis of even 
llle propositional content of a sentence lead back to and require an account of 
u hnl speakers standardly do in making utterances with that content?'Straw- 
.;on and Habermas, as 1 see it. answer no to the first question and yes to the 
~ccond; Searle is more vague but seems to answer no to both questions.gY 

refer to the sense and reference of the utterance and are apparently the bear- 
ers of auth and fals~ty 85 lllocuhonary acts, on the other hand, md~cate the 
force of the unerance and are determmed not by the cond~t~ons of thelr m t h  
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Second. Searle's reformulation leaves it unclear whether explicit per- able. Searle has developed this insight further in what he calls the. "Rinciple 
formatives can be given a mthconditional analysis. It is certainly m e  that of Expressibility": "Whatever can be meant can be said."w Searle's claim is 
they can in the sense that "I promise I will come" is true if and only if I not that a speaker must always explicitly state what he (illocutionarily) 
promise that I will come. It does not seem to be the case, however. that means, but that it is in principle possible for a speaker to state what illocu- 
knowledge of the. mthconditions of a performative (in this sense) amounts tionary act he has performed, either by means of an explicit performative or 
to the same thing as koowing the (illocutionary) meaning of an unerance. in some 0the.r way." Thus, nonliteral speech acts such as irony or indirect 
What is required additionally (or, perhaps, rather) is knowledge of the condi- 
tions under which a performative (say, a pmmise) would be acceptable or 
warranted or, in Austin's words, felicitous. Thus, even if a truthconditional 
analysis of performatives is possible, one would not thereby understand the also helps to explain Austin's claim that illocutionary acts aim to secure 
meaning of a performative, but (at most) the meaning of an assertion that a uptake while perlocutionary acts aim to produce an effect. Understanding is 
particular performative (a promise) had been made.W also an effect, but unlike the effects of perlocutionary acts, the effect sought 

(reaching understanding) is essentially overt and, in a manner I will consider 
IIIocutionary and perlocutionary act,r. Austin's distinction between shortly, constitutive for the type of illocutionary act performed. A speaker 

illocutionary and perlocutionary acts, though less controversial than the pre- cannot successfully utter a command, request, or assertion without the hearer 
vious distinction, has also been subject to criticism. According to Austin, recognizing it as an act of that type. and a hearer understands a particular 
illocutionary acts are essentially conventional in a way that perlocutionary speech act only when she knows the conditions necessary for the successful 
acts are not; and illocutionary acts aim at "securing uptake" or "Bringing performance of acts belonging to that type. By contrast, in the case of per- 
about an understanding of the meaning and of the force of the locution," locutionary acts, knowledge of the speaker's perlocutionary intent is not nec- 
whereas perlocutionary acts aim at producing an effect in the audience.9' essary for an understanding of the type of speech act that has been performed 
Questions have been directed to both of these claimed distinctions. Thus, and, correspondingly, a speaker need not intend to produce a perlocutionary 
while many illocutionary acts are clearly conventional (for example, pro- effect in order to perform a perlocutionary act. A hearer does not need to be 
nouncing a sentence, bidding in cards, and baptizing), many others do not frightened in order to understand a threat, or convinced in order to under- 
seem to be except in the more trivial sense that all linguistic acts are conven- stand an assertion. or appeased in order to understand an apology. Similarly. 
tional (for example, warning, requesting, or informing).92 However, as a speaker need not intend to frighten in order to frighten, need not intend to 
Strawson has pointed out. Austin's use of the term 'convention' is rather convince in order to convince. and need not intend to comfort in order to 
peculiar. Austin writes, an illocutionary act may "be said to be conventional make someone happy. In the serious and literal performance of an illocution- 
in the sense that at least it could be made explicit by the performative formu- ary act, however, a speaker cannot assert something without wanting to tell 
la."93 Illocutionary acts are conventional in the sense that they can be formu- it, cannot promise something without undertaking to do it, and cannot com- 
lated in an explicit performative whereas perlocutionary acts apparently can- mand something without wanting the hearer to recognize what compliance 
not be. Thus, the utterance, "I'll come" may be stated in the explicit would involve. In short, the aim of securing uptake or achieving understand- 
performative "I promise that I will come," or "I warn you that I will come," ing is built into the structure of the illocutionary act, or the act of understand- 
or "I assure you that I will come," depending upon which illocutionary act ing, whereas perlocutionary aims are incidental and, in this sense, subordi- 
the speaker intends to perform. Perlocutionary acts (such as convincing, nate to them. We can, accordingly, summarize the distinction between 
insinuating. or frightening) cannot be so formulated and in some cases the illocutionary and perlocutionary acts as follows: An illocutionary act is an 
attempt to formulate them as an explicit performative would defeat the per- act that. when standardly and literally performed, aims at securing uptake or 
locutionary aim (for example, hinting or attempting to impress someone). reaching understanding. An essential feature of an illocutionary act is that it 
Further, as I mentioned above, although some perlocutionary aims can be be, in principle, wholly overt. A perlocutionary act is an act in which the 
openly acknowledged, it is not necessary for an understanding of the speech speaker's saying something produces an intended or unintended effect upon 
act performed that they be overtly stated (and in some cases they cannot be). the feelings, thoughts, or actions of her audience beyond or in addition to 
By contrast. as Strawson's critique of Grice has shown. a feature of an illo- that of reaching understanding.97 Perlocutionary acts are therefore by defini- 
cutionary act (an act of meaning something) is that it be essentially avow- tion dependent upon the success of illocutionary acts. An audience cannot be 
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influenced by what a speaker says unless it has first understood (even if 
incorrectly) what the speaker says. 

With these distinctions in hand we can turn to the second part of Sear- 
le's thesis mentioned above, namely, that the successful performance of a 
particular speech act (or act of meaning something) is possible in virtue of 
certain rules that govern acts of that type. In keeping with the distinction 
between constitutive and regulative rules noted above. Searle suggests that 
the rules governing the types of speech acts can be regarded as'fonstitutive 
rules, that is. the rules create or constitute the form of behavior which they 
govern. He formulates the second part of his thesis in more detail as follows: 

The semantic structure of a language may be regarded as a convention- 
al realization of a series of sets of underlying constitutive rules, and 
that speech acts are characteristically performed by uttering expres- 
sions in accordance with sets of constitutive rules.98 

The central task of Speech Acts is to provide a description and summary of 
these constitutive rules. Searle suggests that there are four main rules or con- 
ditions constitutive for the type of speech act performed, the most important 
of which is the essential rule or rule that specifies the act's illocutionary 
point or aim. I will briefly summarize these four rules in connection with 
examples of three basic types of illocutionary acts: "I (S) promise H that p"; 
"I (S) apologize to H that p"; and "1 (S) assert to H that p.'* 

I. Propositional content rule. Although the illocutionary force of an 
utterance is distinct from its propositional content, in many cases 
the force imposes constraints or conditions upon the propositional 
content. In the case of a promise, the content cannot be a past 
action; in the case of an apology, the content must be something 
for which S is responsible; in the case of an assertion, only very 
general conditions are imposed. For example, if S asserts that x is 
bald, x must exist. 

2. Preparatory conditions or rules. These state general conditions 
which must obtain for a particular type of speech act to be per- 
formed. In the case of a promise, H must prefer S's doing p to S's 
not doing p and S must believe this to be the case; in the case of an 
apology, S must believe that p is wrong or reprehensible; in the 
case of an assertion, S must be able to offer some reason or evi- 
dence for p. 

3. Sincerity rule. lllocutionary acts imply a comesponding psycho- 
logical state wi~h the same propositional content. Generally, in the 
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case of a promise, S must intend to undertake p; in the case of an 
apology. S must regret or feel sony for p; in the case of an asser- 
tion. S must believe that p. 

4. Essential rule. An utterance counts as  a type of illocutionary act in 
accordance with the aim or point expressed in it. These aims are 
internal to the Structure of the illocutionary act and are indepen- 
dent of other aims or the particular occasional intentions a speaker 
may have in making the utterance. In the case of a promise, S 
undertakes to do p; in the case of an apology, S expresses sorrow 
or regret for p; and in the case of an assertion, S reports or tells 
how things are (that p). 

In any successful (or nondefective) speech act, these rules or conditions must 
be conformed to or fulfilled. A speaker successfully performs an illocution- 
ary act by virtue of fulfilling the conditions specified by the constitutive 
rules, and a hearer understands an utterance when he knows the conditions 
necessary for the successful performance of an illocutionary act of that type. 
Finally, on the basis of this analysis of the rules constitutive for the different 
types of speech acts, Searle offers the following reformulation of Grice's 
notion of nonnatural meaning (seep. 101 above):l'" 

S utters sentence T and means it (i.e., means literally what he says)= 

S utters T and 

(a) S intends (i-1) the utterance U of T to produce in A the knowl- 
edge (recognition, awareness, understanding) that the states of 
affairs specified by (certain of) rules of T obtain (Call this effect 
the illocutionary effect, IE). 

(b) S intends (i-2) U to produce IE by means of recognition of i-l 

(c) S intends (i-3) that i-1 will be recognized in virtue of (by means 
of) T, that is, by means of the appropriate preparatory, essential, 
and sincerity rules for the successful performance of T. 

Habermas's theory of formal pragmatics is greatly indebted to this 
analysis of the constitutive rules that determine the meaning of illocut~onary 
acts. Roughly stated, according to Habermas, someone understands thc 
meaning of a speech act when she knows the rules constitutive for speech 
acts of that type or, to use his phrase, when she knows the conditions that 
would make it acceptable (TCA 1. 297). Despite the apparent similarity 
between this formulation and truth-conditional semantics, tlabermas agrees 
with the basic criticism of that approach made by Strnwson and Searle: The 
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(illocutionary) meaning of an utterance is partly fixed by the ~ l e s  governing 
its standard employmen4 and a speaker's ability to understand an utterance 
does not consist in objectivistic (or knowledge-transcendent) mthcondi- 
tions; that is. huthconditions whose fulfillment can be determined from the 
perspective of an observer or third person (TCA 1, 115-16). Rather, howl -  
edge of the "conditions of satisfaction" (Seark) or "conditions of acccptabili- 
ty" (Habemas) requires that the speake rhem adopt the 'performative atti- 
tude" of a (possible) participant (TCA 1.298). The basic error of theories of 
meaning framed in terms of the problem of radical translation is that they 
either assume that an objectivistic or physicalistic analysis of sentence rnean- 
ing can be given or presuppose surreptitiously the perspective of the panici- 
pant (or performative attitude) in their analysis (as in the case of the jungle 
translator who is already competent in his own language). Even in those 
truth-conditional approaches that do not cast the problem of meaning as a 
problem of radical translation, there is a tendency to view the knowledge of 
truth-conditions in terms of a monological processing of information or 
application of decision-procedure rules, rather than in terms of the type of 
commitment or engagement a speaker assumes vis-d-vis his audience about 
the validity of his utterance~.~O~ It is in this sense that Habermas speaks of 
the need to move beyond semantics to pragmatics. Ragmatics is thus not an 
empirical or contextual supplement to semantics, but an analysis of the for- 
mal conditions under which speakers can make and understand meaningful 
utterances.loz 

However, despite his indebtedness to Searle's version of communica- 
tion-intention semantics. Habermas proposes several clarifications and revi- 
sions in developing his own theory of formal pragmatics. Three of these will be 
considered here: his clarification of Searle's notion of convention, his reformu- 
lation of Searle's "essential rule" or illocutionary point of a speech act. and his 
introduction of a three-world orientation. The last point provides the basis for 
Habermas's reclassification of the basic types of illocutionary acts. 

(1) In emphasizing the role of convention over intention in his critique 
of Grice. Searle tends to underestimate the nonconventional character of 
many basic illocutionary acts.103 Strawson already drew attention to this 
problem in his discussion of Austin's peculiar usage of the term 'conven- 
tion'. Searle, too, would undoubtedly want to distinguish between what 
Habermas calls "institutionally bound and "institutionally unbound" speech 
acts.'0" There is an important difference between such illocutionary acts as 
calling a strike, pronouncing a sentence, or christening a boat and such illo- 
cutionary acts as promising, apologizing, and asserting, even if Strawson is 
correct in claiming that they form two poles of a continuum. If the latter are 
still regarded as "language-games," they nevertheless possess a "weak" or 
"quasi-transcendental" status in a way the former do not.105 Toward the end 
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of Speech Acts, in a comment on Roudhon's remark that "Roperty is theft." 
Searle hints at this difference:lm 

If one tries to take this as an internal remark it makes no sense. It was 
intended as an external remark attacking and rejecting the institution of 
private pmperty. It gets its air of paradox and its force by using terms 
which are internal to the institution in order to attack the institution. 
Standing on the deck of some institutions one can tinker with constitu- 
tive ~ l e s  and even throw some institutions overboard. But could one 
throw all institutions overboard? One could not and still engage in 
those forms of behavior we consider characteristically human. Suppose 
Roudhon had added (and tried to live by): "Truth is a lie." "marriage is 
infidelity." "language is uncommunicative." "law is a crime," and so 
on with every possible institution. 

Habermas's description of cenain basic types of speech acts as quasi-transcen- 
dental is intended to draw attention to their unavoidable character.lO7 At the 
same time, however, as a reconstructive analysis of a speaker's competence, 
the theory of formal pragmatics is an empirical and thus fallibilistic undenak- 
ing. There is no claim to a prior; knowledge. Further. in contrast to Apel, [he 
transcendental force or necessity of the basic types of speech acts does not of 
itself imply a moral obligation to conform to those basic types, or that the con- 
stitutive mles are themselves moral rules.l'J8 An attempt to cross the facthlue  
gap with such a transcendental argument would merely represent a linguistic 
version of the naturalistic fallacy-ne that Searle is himself inclined to 
make.'" As I hope to show in the next section. Habermas's strategy, which 
makes essential use of the notion of communicative action, is quite different. 

(2) Habermas and others have drawn attention to the fact that Searle's 
description of the essential rule or illocutionary point of a speech act 
amounts to little more than a paraphrase of what speakers generally do in 
performing speech acts of that type.lI0 As such, the rule lacks any explanato- 
ry force. By contrast, Habermas suggests that what is constitutive for the 
basic kinds of illocutionary acts is the specific type of "engagement" or "per- 
formative attitude" exhibited in the structure of the act. On the basis of this. 
the speaker becomes committed to accepting certain consequences of actio11 
and to redeeming the validity of his claims should they be contested. 

An utterance can count as a promise, assertion, request or avowal, if 
and only i f  the speaker makes an offer that he is ready to make good 
insofar as it is accepted by the hearer. The speaker musr engage hini- 
self, that is, indicate that in cenain situations he will draw cenam con- 
sequences for action. 1 1 1  
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This engagement or perfomtive attitude is not primarily defined in terms of 
the occasional subjective attitude or intention of the speaker, but in t e rm of 
validity claims that cornspond to each type of illocutionary act and that are 
built into the structure of acts of that type. Habermas's analysis of these 
validity claims is thus intended to function in much the same way as Searle's 
analysis of the essential rule (or illocutionary point) of the basic speech acts, 
that is, they are constitutive for the type of speech act in question. Moreover. 
a speaker's recognition of these validity claims (or conditions of wp tab i l i -  
ty) is not a purely cognitive matter. The speaker also commits herself to cer- 
tain consequences of action (for example, undertaking to do some future act. 
as in promising) and, if the sequence of interaction is to remain undisturbed. 
to redeeming or making good the validity claims raised in the speech act 
should the utterance be challenged. 

Habermas clarifies the various validity claims constitutive for the basic 
types of speech acts with reference to the different types of YedNo respons- 
es that an audience can adopt toward them.112 Thus, for the following four 
elementary and simple illocutionary acts, 

1. I promise you that I will come. 
2. 1 request that you stop smoking. 
3. 1 tell you that the movie has already begun. 
4. 1 confess to you that your actions disappoint me, 

the hearer or audience might respond in the following ways, 

5 .  Yes, I shall depend upon it. 
6. Yes, 1 shall comply. 
7. Yes, I believe that what you say is true. 
8. Yes, I believe that you are speaking sincerely 

In 5 and 6 the hearer's response is directed primarily to a claim about the 
rightness or appropriateness of the offer made in the speech act; in 7, he is 
responding primarily to the truth or accuracy of what the speaker asserts; and 
in 8, he responds primarily to the sincerity or truthfulness of the speaker's 
intention. Of course, even in these simple examples it is clear that more than 
one validity claim can be raised in any speech act. Thus. in response to I and 
2, the hearer may challenge not only the appropriateness of the promise or 
request, but also the sincerity of the speaker or the accuracy of the facts 
involved. Similarly, in response to 3, the hearer may challenge not only the 
accuracy of the assertion but also the speaker's sincerity or the appropriate- 
ness of making the assertion on a particular occasion. Finally, in response to 
4, the hearer can also challenge the right of the speaker to make such a con- 
fession or the facts on which the speaker has formed her opinion. Haber- 

.. . - .- 

Habermas's Defense of a Discourse Ethics 

mas's claim is that, in addition to the general conditions of intelligibility 
(such as grammatical well-formedness), there are precisely three validity 
claims that can be raised in relation to an utterance (tmth, rightness, and 
truthfulness). The priority of the respective claim determines the basic type 
of speech act performed (TCA 1: 307). In constative or assertive illocutionary 
acts, it is the claim to truth that is constitutive; in regulative illocutionary 
acts, the claim to its normative correctness or rightness; and, in expressives, 
the claim to truthfulness or sincerity (see Figure 3-1). To understand the 
meaning of a particular speech act is to know the conditions under which it 
would be acceptable (or what would be required to satisfy the validity claims 
raised). Habermas describes the acceptance of a speech act as "rationally 
motivated" to the extent that it depends on the recognition and acceptance of 
the validity claims involved, and illocutionary acts can be said to possess a 
rationally motivated binding (or bonding) force to the extent that they require 
speakerhearer acknowledgment of these validity claims.ll3 

(3) Habermas also offers a reformulation of Searle's taxonomy of the 
basic types of speech acts that makes more explicit the possible world-rela- 
tions that social actors can adopt.'I4 As we saw above in the discussion of 
communicative action, in seeking to reach an agreement with one another 
about something in the world, social actors are oriented to either an external 
world of states of affairs, a social world of interpersonal norms, or a subjec- 
tive world of  experiences.lI5 Habermas now proposes that the possible 
world-relations that speakers can adopt in their attempts to reach agreement 
with one another be correlated with the three basic types of speech acts and 
thus used to strengthen his own classification of the latter: In constative 
speech acts, speakers primarily seek to reach an agreement about the external 
or objective world; in regulative speech acts, speakers primarily seek to 
reach agreement about the intersubjective or social world; and in expressive 
speech acts, speakers primarily seek to reach an understanding about the 
internal or subjective world (see Figure 3-1). This taxonomy, Habermas 
argues, also has the virtue of avoiding some of the difficulties encountered 
by Searle in his attempt to classify speech acts according to their "illocution- 
ary point" (or essential rule) and "direction of fit."ll6 

First. "direction of fit" does not seem to be able to explain sarisfaclori- 
ly more than three types of illocutionary acts: neither declaratives nor 
expressives (as Searle notes) can be discussed in terms of a word-to-world or 
world-to-word relation. Moreover, directives and commissives (which arc 
not distinguishable in terms of direction of fit) would seem to be better clari- 
fied in terms of their relation to an intersubjec~ive world of norms than a n  
objective world of states of affairs. Accordingly, Habermas brings directives, 
commissives, and declaratives under the more general category of regula- 
tives in order to indicate their common relation to the social world of norms. 
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Second, as Habermas and Martinich have noted. Searle's class of 
expnssives is quite diverse and does not seem to be based on any obvious 
criterion (for example, in addition to avowals, it also includes such acts as 
thanking, grreting, and congratulating). Habermas suggests that this results 
from Searle's attcmpt to find a place for what Austin called behabitives and 
proposes instead to unify the class of expressives in terms of their relation to 
the subjective world of feelings, needs, and desires, etc.117 

Third, Searle's classification leaves no place for what Nicholas Fotion 
has called "master speech acts" (acts such as replying, objecting, conjectur- 
ing, etc.).llg These are included in the class of what Habermas calls "comrnu- * *  
nicatives" whose point is to serve the organization of speech. They do  not 
have a unique world-relation, but rather have a reflexive relation to the other 
basic types of speech acts. Similarly, the class of operatives (inferring, calcu- 
lating, counting, classifying, etc.) don't have a unique world-relation, bur 
rather refer to linguistic acts that employ generative rules in the construction 
of symbolic expressions.ll9 

Since the publication of The Theory of Communicarive Acrion. Haber- 
mas has modified his analysis of illocutionary acts in one major respect rele- 
vant for his attempt to ground a discourse ethics. In The Theory of Commu- 
nicative Action. Habermas sharply distinguished hetween simple imperatives 
that reflect mere expressions of will ("Bring me a glass of water") and nor- 
matively authorized imperatives that more evidently draw upon socially rec- 
ognized norms and institutions (such as an airline steward's request that pas- 
sengers not smoke). Habermas argued that only the latter properly belong to 
the class of regulative speech acts. Furthermore, in addition to the satisfac- 
tion conditions discussed above (i.e., the hearer must know what would be 
involved in conforming to the request), simple imperatives must also be sup- 
plemented by "conditions of sanction," that is, the speaker must know why 
the speaker thinks she can impose her will on him. In normatively authorized 
speech acts, these additional conditions of sanction are contained within the 
illocutionary meaning of the speech act itself: one understands the force of 
the request because one is also aware of the institutional structure in which 
such a request can be made. In the case of simple imperatives, however, 
there are no corresponding social norms or institutions: the conditions of 
sanction seem to rely solely upon the rewardstthreats that the speaker can use 
to impose her will. For this reason, Habermas was initially inclined to view 
simple imperatives as strategic actions or as a subclass of perlocutionary 
acts, rather than as a type of illocutionary act (TCA I: 300f.. 329). More 
recently, however, and partly in response to criticisms of this classification, 
Habermas has revised his view. He now treats simple imperatives as one 
extreme in the continuum of regulative speech acts. Except perhaps for the 
case of direct threats of force, even simple imperatives seem to draw upon 
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sanctions associated with social norms and institutions. To the extent that 
they do, even if these norms are only habitually recognized or followed, they 
are connected to the potential for a rationally motivated agreement character- 
istic of all basic types of illocutionary acts.lm 

IV. THE IDEA AND JUSTIFICATION OF A DISCOURSE ETHICS 
' 

With this exposition of the notion of communicative action and the theo- 
ry of formal pragmatics in hand, we can finally proceed to a clarification of 
Habermas's moral theory and, more specifically, to his justification of its prin- 
ciple of universalizability (U). As a rule of argumentation that is constitutive 
for a practical discourse Principle U may be regarded as a communicative or 
intersuhjective reconstruction of Kant's categorical imperative.121 It stipulates 
that a social norm is morally justified only if the forseeable consequences that 
would follow from its general observance could be accepted by everyone 
affected as in their own interest (see DE. 65; ME. 197). I begin with a brief 
summary of the major features of a discourse ethics by comparing it with 
Kant's moral theory (A). Following this. I consider Habermas's derivation of 
the principle of universalizability (B). This derivation occurs in two Steps: 
First, Habermas introduces a set of rules of argumentation gleaned from an 
analysis of the universal and unavoidable pragmatic presuppositions of argu- 
ment. These presuppositions themselves depend upon the close connection 
between meaning and validity established in the theory of formal pragmatics 
(e.g., we know the meaning of an utterance when we know the conditions 
under which it would be acceptable). However, the derivation of the principle 
of universalizability can only be completed when these rules of argumentation 
are supplemented with the idea of what it means to justify a norm of action 
(see DE. 86, 92; ME, 198). This second step in the justification draws upon 
some of the conclusions arrived at in Habermas's analysis of communicative 
action. I then offer a comparison between Habermas's discourse ethics and a 
recent proposal for a contractualist moral theory made by Thomas Scanlon 
(C). The chapter concludes with an indication of some of the remaining prob- 
lems and questions to be dealt with in the last two chapters (D). 

A. Discourse Ethics and Kant's Moral Theory 

In his recent essay "Morality and Ethical Life." Habermas formulates 
more clearly than earlier the similarities and differences between his version 
of a discourse ethics and Kant's moral theory. Like Kant, Habermas 
describes the moral point of view as a position of impartiality, distinct from 
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other personal andlor self-interested perspectives.ll2 The central task for a 
moral theory thus becomes that of clarifying and justifying what it means to 
adopt a "moral point of view" or impartial standpoint. The further similari- 
ties between Habermas's project and Kant's moral theory can be described 
under four headings. 

First, discourse ethics is a universalistic moral theory. Its basic princi- 
ple (U) is not restricted to a particular time period or culture, nor does it 
merely represent the moral beliefs of, say, liberal white males. Habermas 
attembts ;o establish its universality by-deriving this principle from the 
"quasi-transcendental" (and, hence, unavoidable) presuppositions of argu- 
mentation: Anyone who seriously enters into argument with others presup- 
poses certain pragmatic ~ l e s  from which the principle of universalizability 
can be inferred (when these rules of argument are combined with the notion 
of justifying a norm of action-see below). Habermas also argues that the 
rules and structure of argumentation are not a contingent feature of, say, 
advanced capitalist societies, but belong to the evolutionary development o i  
species-wide competencies. In this sense, the claim to universality of dis- 
course ethics is defended by means of a revised transcendental argument. 
Still it rejects the stronger claim to a priori status; it is fallibilistic and 
depends upon the empirical validity of its reconstruction of specific human 
competencies. 

Second, discourse ethics is a formalistic moral theory. Like Kant's cat- 
egorical imperative, the principle of universalizability is introduced as a pro- J 
cedure for testing norms. It does not by itself generate any substantive ZGZT 
norms; rather, 11 spec~fies an argumentative procedure that any norm must 
satisfy if it is to be morally acceptable. Since Hegel's critique of  antt the 
distinction between a formal principle and normative content has been diffi- 
cult to defend and I will consider it in more detail below. Still, in another 
sense, Hegel's critique missed its target since, as we saw in chapter I, the 
categorical imperative was not intended by Kant to generate moral norms. 
but rather to specify a test procedure for existing maxims of action. Similar- 
ly, discourse ethics assumes the existence of a social world of norms; the 
validity of these norms, h o w e v e r a n  only he established by way of real dig 
_C-  

courses aclually taking place. To expect that substantive moral n&s can be -- 
immediately inferred from a clarification of the moral point of view (in the 
way, perhaps, that Rawls hopes to derive his two principles) is, according to 
Habermas, to ask for too much from a moral theory. 

Third, discourse ethics is a cognitivist moral theory. This characteriza- 
tion is liable to confusion: In one interpretation, cognitivism in ethics is con- 
trasted to subjectivism (or relativism) and  hen identified with a defense of 
the objectivity of moral norms and judgments. tiowever, the notion of ohjec- 
tivity that this view seems to imply has been strongly contested and [he argu- 
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merit itself seems to rely upon a questionable distinction, at least when it 
concerns moral questions, between the objective and intersubjective: 
According to Mackie, for example, objectivity in moral values or judgments 
means that they are (or that they reflect) 'part of the fabric of the world!'la 
But Kant. Rawls, and Habermas-to mention only those with whom we have 
been concerned-nll defend cognitivism and yet deny that there are moral 
facts of the matter to which our judgments should cornpond. Kantian con- 
smctivism, as we have seen, is not committed to moral realism or the exis- 
tence of an independently existing moral order (see chapter 2). 

In a second interpretation (often not distinguished from the first). cog- 
nitivism is contrasted to voluntarism (or decisionism) in ethics. Here the 
question is not whether there is an independent order of moral facts, but 
whether there is a significant analogy between moral discourse and scientific 
discourse that would, for example, allow us to speak of a progress in learn- 
ing, or of a comparable notion of "good reasons" or argument in both. In this 
interpretation, cognitivism (which I take to be the position of Kant, Rawls, 
and Habermas) maintains that there is some analogy between moral dis- 
course and scientific discourse in that we can critically assess reasons and 
arguments in both domains, and perhaps even speak of a more general "unity 
of reason." Voluntarism or decisionism, by conaast, is the view that moral 
norms and judgments are finally based in preferences or expressions of the 
will that are beyond the reach of rational assessment. Of course. preferences 
can be assessed in terms of their compatibility or incompatibility with other 
preferences, but our basic preferences cannot be rationally criticized; they 
can at most be decided upon. Accordingly, for Emst Tugendhat as well as 
most utilitarians, morality is the search for a compromise between competing 
preferences; preferences themselves, however, are generally accepted as 
given.'u Habermas attempts to preserve the Kantian connection between rea- 
son and morality by linking the acceptability of norms to the validity claims 
of regulative speech acts. Norms no less than assertions can be contested. 
and the validity of both depends upon their capacity to be redeemed through 
discursive arg~mentation.~~5 

Finally, discourse ethics is a deonrological moral theory. The contrast 
between deontological and teleologlcat e- understood in two ways: 
First, as we have seen. Kant and Rawls both draw a sharp distinction between 
questions of right and questions of the good life. The basic moral principle 
must be specified in a way that does not presuppose a specific conception of 
the good life since that would amount to a disregard for the ethical (sittliche) 
pluralism that characterizes modem societies. As we shall see in the next 
chapter, Kant, Rawls, and Habermas all attempr to defend this distinction in 
terms of a notion of practical reason or moral autonomy. In a further sense, the 
distinction between deontological and teleological theories is closely related 
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to Kant's distinction between categorical and hypothetical imperatives. 
Kant's view that morality commands categorically means that pure reason is 
itself practical, that is, moral obligations do not depend upon the presence of 
nonreason-based interests and desires. A deontological ethic is thus a moral 
theory that claims moral obligations that do not depend upon the presenw of I \ 
desires or interests other than the "interest of Reason" (Kant). This distinction 
between categorical and hypothetical imperatives has been widely debated in 
recent analytic moral philosophy, especially since Philiooa Foot's influential -. 
essay. "1s Moulify a system of ~ ~ p o t h k t i c a ~  Imperatives?"l" Habermas 
sides with those who argue th=rauty c o ~ a t e g o r i c a l  imperatives 
imperatives that do not require nonreason-based interests or des~res), but 

Foot that Kant's defense of such imperatives was - 
theory, Habermas accounts for the "oughmess" or 

obligatory character of moral norms in terms of their relation to communica- 
tive action: Valid norms are morally binding because of their intimate connec- 
tion to processes of communication and social interaction that one cannot eas- 
ily (or even rationally) choose to step out of.lz7 

Despite this wide agreement with Kantian moral theory, discourse 
ethics also differs from Kant in several important respects. (I will mention 
some of these differences here; their elaboration extends over the remaining 
chapters.) Perhaps most imponantly, like Rawls. Habermas rejects Kant's 
two-world metaphysics and seeks to reconstruct a Kantian perspective freed 
from its assumptions (ME. 203). For Habermas, this especially means an 
attempt to reconstruct the notions of reason and autonomy in such a way that 
they do not presuppose a distinction between a noumenal and a phenomenal \ \  
world, or between a transcendental and an empirical ego.lza Reason no 
longer stands in sharp opposition to needs and interests; rather, reason is 
defined procedurally in terms of the structure of argumentation and process 
of communication and the question becomes what interpretations of needs 
can best withstand discursive vindication. Similarly, autonomy no longer sig- 
nals the exclusion or repression of interests and desires, but rather the capaci- 
ty to reflect critically upon them and the willingness to redeem them discur- 
sively if their interpretation is contested (see chapter 4, section D). 

Second, discourse ethics abandons Kant's monological v w i a n g f  the 
c a w  . . 

fa vor of an intersubjective or communicative ver- 
sion of the principle of ~niversal iwbi l i ty .~~~ Of course. Kant,s categorical 
imperative-especially the "Kingdom of Ends" formulation-already has an 
intersubjective dimension to it. However, it seems clear that Kant is only 
able to equate what one person can consistently and rationally will with what 
everyone could consistently and rationally agree to because of his two-world 
metaphysics. Only because interests, desires, and inclina~ions are set over 
against reason and purged from the Kingdom of Ends can Kant assume a 
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harmony between the individual and the collective rational will. In discourse 
ethics, by contrast, such simulated thought experiments should ideally be 
replaced by actual practical discourses. Even though real discourse will 
always be limited by constraints of space and time and will thus fall short of 
their ideal, virtual dialogues carried out by a few on the behalf of others are 
not an adequate substitute. 

Finally, discourse ethics rejects Kant's notion of the Fact of Reason in 
favor of a justification or grounding that appeals to the universal and unavbid- 
able presuppositions of argumentation. This s!ntegy regarding the problem of 
justification also has the consequence of more clearly moving Kant's moral 
theory away from intuitionism toward constructivism as this was described by 
Rawls. Whereas Rawls claims that the original position (as a procedural inter- 
pretation of the categorical imperative or moral point of view) is constructed 
on the basis of a model-conception of the person, Habermas describes his pro- 

I 
ject as an attempt to reco=ct t m c a l l y  the intuitive c o m m e s  of 
mature s-acting subjects. I will discuss the similarities and differ- 
ences between these two projects in the next chapter, particularly as they 
relate to a conception of moral autonomy. At this point, however, we can turn 
to a closer examination of the two stages in Habermas's attempt to provide a 
grounding for the principle of universaliwbility. 

B. The Derivation of the Principle of Universalizability 

"Presuppositions of argumentation" refer to those prsmatic conditions 
that speakers implicitly assume whenever they enter into serious argument$ 

(@- 
tion. These presGositions have a rranscendental status in the sense that 
they are unavoidable: anyone who d e n e m  and yet wants to argue seri- 
ously involves himself in some form of a performative contr=ion.lJ" 
Their unavoidability is thus demonstrated by sh>ing that skeptical critics 
must presuppose them in the very attempt to deny their existence. Further, 
these presuppositions are of a pragmatic nature. It is not the more narrowly 
conceived conventional meaning of terms that yields these presuppositions, 
but rather the connection between the meaning of utterances and the prag- 
matic c o n u n s  oAtheir validky as this was developed in the theory of for- 
mal pragmatics. Here, Kabermas distances himself not only from Hare, but 
also from a proposal made by R. S. Peters:lJ' The claim is not that normative . . 

presuppositions are entailed by the semantics of certain words in our lan- 
guage, but that they are part of %pragmatic conditions of successful or 
fptiritnur c o m m u n i c ~ .  In  this sense, the rules ot argumentation that . - . . - . . - - - - - 

~ a h e r ~ u c e s  are closer to Gnce's notion of "conversational max- ~- - -  

ims" and his "Cooperative Principle": "Make your conversational contribu- 
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tion such as is required, at the stage at which it occurs, by the accepted pur- 
pose or direction of the talk exchange in which you are engaged."lIz But 
whereas Grice's rules tend to state all-purpose maxims and expectations 
given certain agreed-upon aims of communication ("Be informative and 
don't say what you Wr~evero DC talse or what you lack evidence for"; "Be 
relevant"; "Be perspicuous"). Habermas's rules represent those formal prag- 
matic conditions necessary for reaching u s s t a n d i n g  or communicative 
agreement. Habermas offers the following three rules: - - 

I .  Every speaker with the competence to speak and act is allowed to 
take pan in a discourse. - 

2. (a) Everyone is allowed to question any assertion whatever. 
(b) Everyone is allowed to introduce any assertion whatever into 

the discourse. 
(c) Everyone is allowed to express his attitudes, desires, and needs. 

3. No speaker may be prevented, by internal or external coercion. 
from exercisG his rights as laid down in 1 and 2.133 - 

Rule I states who may participate in a discourse: There are no restrictions 
other than being an agent capable of speech and action. (I assume that Haber- 
mas would claim that individuals who lack this capacity for whatever reason 
must be appropriately represented by a 'ltlystee.") It thus includes all who are 
considered "rights-bearing" persons in the contemporary natural law rradi- 
tion.lJ4 Rule 2 states that no relevant information can be excluded from a dis- 
course and, more importantly, that only an actual discourse can ultimately 
determine what information is relevant. Further, no interests, needs, or 
desires are in principle excluded from the outset. The point is rather that the 
process of discourse itself will clarify their status (e.g., whether they are gen- 
eralizable or not, e t~ . ) .  Agreement is not achieved by excluding particular 
needs and desires from the discourse, but on the assumption that particular 
needs and desires can be discursively or communicatively transformed.1" 
Finally, rule 3 states that discourses exclude the use of all force--whether In 
the form of internal structural asymmetries or external threats or sancrions- 
except the force of the better argument. 

Taken together, these rules of argumenration can be seen ro reprcsenl 
an "ideal speech situation" (Habermas) or "ideal communication communi- 
ty" (Apel) and, as a representation of the unavoidable presuppositions or 
argumentation, this ideal is actually assumed whenever anyone argues seri- 
~ u s l y . ~ ~ W o w e v e r ,  the ideal speech s i a o n  also functtons as a "regulative" 
idea that can be used to criticize actual discourses. Ilaberrnas must defend 
both of these aspects of the ideal speech situation at onccl ' l  On the one 
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hand, it is not merely a counterfactual ideal. but a real presupposition of all 
argumentation that, to a greater or lesser extent, is approximated in discur- 
sive practices and embodm in social institutions within the lifeworld. We 
actually make such idealizing suppositions in our discursive p~-to the 
=tent that we are open to re levan~ormat ion,  listen to who am c o n c s d .  
and are ready to be persuaded only by the force of the better argument.')" 

On the other hand, no single discourse can completely fulfill the condi- 
tions of an ideal speech situation. Although discourses involve validity 
claims that transcend the spatial and temporal horizons of their own embodi- 
ment, the practice of justifying a claim must always draw upon r e soEes  
(knowledge, interpretation of needs, etc.) from within the lifeworld. In this 
sense, as Habermas puts it, "discourses are islands in a sea of praxis."13v 
Moreover, any agreement reached today about the validity of a claim does 
rule out the possibility that tomorrow-in the light of new information, 
changed social conditions, or reinterpreted needs-it will be necessary to 
enter again into a discourse about the claim's validity. Thus. the transcendent 
character that belongs to the notion of an ideal speech situation does not rule 
out the immanence (and, hence, fallibility) of our discursive practices. 

However, to turn now to the second step in the justification of a princi- 
ple of universalizability, Habermas does not claim that the principle speci- 
fied in discourse ethics can be derived solely from an analysis of the presup- 
positions of argumentation. To arrive at a d i s t i n c t i v e l ~ a l  principle of 
universalizability, these presuppositions must also be combined with the idea 
of what it means to justify a norm of action.["' The rules of argumentation, of 
course, possess a normative coi&it7bufiey do not yet constitute a specifi- 
cally moral principle. where this is understood as defining a category of 
moral oughtness or obligation (S~l lgel tung) .~~~ 

As I understand it, Habermas insists upon this point for two reasons: 
First, the rules of argumentation state the necessary conditions for those who 
want to engage in a particular social practice, namely argumentation. In this 
sense they are analogous to the rules of a game: they are constitutive for a 
practice, but it is not impossible to imagine rejecting the practice as a whole. 
There also does not seem to be any reason why the normative character of 
these constitutive rules must be interpreted in moral terms.14z 

Second. as I suggested earlier, Habermas associates moral phenomena 
with forms of communicative action i m  rather than with its more 
demanding form as argumentation. Our moral intuitions center around the 
basic ideas of individual well-being and compassion or sympathy for others 
that may themselves have arisen from a sense of the fragility and vulnerability 
of our common life. In any case, Habermas seeks to clarify both of these ideas 
with reference to the suppositions of mutual r e c p x i t y  that is already con- 
tained in our communicative interactions and that is so crucial for the forma- 
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tion of both individual and group identities.143 In this sense the often contrast- 
ed ideals of "autonomy" and "solidarity" have a common root in o w  commu- 
nicative interactions, and it is from this model of communicative action that 
the distinctively moral character of norms and obligations arise. There is thus 
no attempt to derive a moral obligation from the constraints of rational areu- 
mentation alone. Rather, the claim is that if a general notion of what it me.& 
to justify one's action to others-the notion. that is, of what it means to regu- 
late conflicts of interest in light of the norm of reciprocity implicit in the idea ( 1  . . of communicative action-is combined with the more demandinn rules 
gleaned 
can den 

from the 
ve a rule 

analysis of the presuppositions of argumentation. 
of argument constitutive for a practical discourse 

Principle U (DE. 97). Principle U is thus not a new moral principle introduced 
on the basis of nonmoral considerations, but an attempt to reconsmct basic 
moral intuitions already contained in our communicative practices. 

- (Xcourse ,  as Habermas notes in a self-correction, the notion of iustifv- . . 
ing a norm of action introduced in this second step must be understood in a 
relatively weak More specifically, it must not be understood already 
to entail the notion of impaniality that should be defined by Principle U. The 
idea is rather that we can only infer U from the rules of argumentation if we 
can assume that a person also has some idea of what it means to justify his or 
her actions, that is, has some general sense of (and interest in) what it means 
for a social norm to be acceptable to others. 

C. Discourse Ethics and Scanlon's Contractualism 

In a recent and challenging essay. T. M. Scanlon has argued for a ver- 
sion of contractualism that resembles Habermas's discourse ethics in several 
respects.145 I will outline his proposal here in order to indicate how it might 
strengthen a weakness in Habermas's approach and how it, in turn, can be 
improved in light of considerations raised by a discourse ethics. 

Despite its conflict with many of our everyday moral intuitions, the 
attraction of utilitarianism as a philosophical theory of morality, according to 
Scanlon, is found in its account of moral motivation and in the failure of 
rival theories to offer a description of moral phenomena that does not presup- 
pose utilitarian considerations: The domain or subject matter of morality is 
closely tied to the notion of individual well-being, and our natural sympathy 
for others (to the extent that it exists) would seem to provide a better expla- 
nation of moral motivation than, say, Kant's notion of pure respect for the 
Moral Law or doing one's duty solely for duty's sake. Scanlon wants to 
show that in fact contractualism can provide a satisfactory alternative to utili- 
tarianism on both scores. On the one hand, it can satisfactorily describe the 
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subject matter of morality. that is. "give us a clear account of what the best 
forms of moral argument amount to and what kind of auth it is that they can 
be arriving at."'* On the other hand, contractualism can also offer a plausi- 
ble account of the nature of moral motivation. This second task, it should be. 
noted. is not the same as offering an account of why it is prudentially rational 
to act morally--Scanlon, like Habermas, dismisses this formulation of the 
problem. Rather, the purpose of a philosophical theory of morality is to show 
what moral reasons or considerations are and to explain why moral reasons 
or considerations are ones that people can seriously regard as sou'nrs of 
motivation to act.''' Scanlon's proposal regarding the first task, the descrip- 

tZ tion of the subject matter of morality, resembles Rawls's constructivism: 
moral theory, or. more specifically. its basic norm or principle, does not rest 

$ upon a realm of moral facts as "pan of the fabric of the world" (Mackie) or a 
b set of nonnatural intuitions. Rather, the subject matter of morality is rooted 
3: in, and constructed out of, our conception of ourselves as agents who are E interested in finding a basis for agreement about the rules governing our 

behavior and relations with others. In view of these two aspects of the task of 
1) : moral theory, Scanlon introduces the following principle as a contractualist 
9. account of moral wrongness:148 
b; 

An act is wrong if its performance under the circumstances would be 
disallowed by any system of rules for the general regulation of 
behaviour which no one could reasonably reject as a basis for 
informed, uncoerced general agreement. 

A number of similarities with Habermas's proposal are obvious: First, 
the norms or "system of rules" that would disallow an action must be based 
upon an informed agreement. In contrast to Rawls's original position, Scan- 
Ion's version of contractualism does not in principle exclude any information. 
Presumably, an individual is free to express whatever needs or interests she 

C 
wants and is constrained only by a mutually recogni~d desire to reach an 
agreement. (However, who determinesfwhat information is relevant, and on 
the-s of what criteria, remains unclcar.) Second, Scanlon states that the 
system of rules in question must not be unreasonable given the common inter- 
est in finding a basis for agreement. Although 1 have suggested that Habermas 
must make a similar assumption-an agent must not only know what it means 
to act communicatively, but also have an interest in so acting-the virtue of  
Scanlon's proposal is that it makes explicit the need for this common interest. 
Funher, the presence of the interest in reaching an agreement (or acting com- 
municatively) is crucial for explaining both why moral norms impose a cate- 
gorical obligation and why someone can reasonably be motivated to act 
according to those norms. Finally, agreements must be uncoerced. As in dis- 

course ethics, this requirement prohibits structural asymmeaies in communi- 
cation (such as access to information or the opportunity to make assertions, 
voice needs, etc.), as well as external sanctions or threats. 

However. despite these similarities, a significant difference between 
the two proposals still remains. If I understand it correctly, Scanlon's formu- 
lation leaves remarkably unclear the relationship between the "system of 
rules" for regulating behavior and -the rules that describe the general condi- 
tions for reaching an informed, uncoerced agreement (what Habermas calls 
the "rules of argumentation"). At times, he suggests that the ~ l e s  for regulat- 
ing behavior are the same as the rules for reaching an agreement, and even 
the formulation quoted above can be read in this way: it would be much 
clearer if "as a basis for'' were substituted with "in an."'49 I suspect that this 
confusion is finally attributable to the monological character of Scanlon's 
formulation: it does not require that real discourses be carried out, but rather 
asks what an individual cannot reasonably reject-but 1 will not pursue this 
objection here. I want to suggest instead that it is mistaken to equate rules for 
regulating behavior (e.g.. social norms) with rules for reaching an agreement. 
Of course, the rules for reaching an agreement also regulate (a type 00 
behavior, but many (perhaps most) social norms are not rules for reaching an 
agreement. Thus, it would seem preferable to distinguish between social 
norms and the general rules for reaching an agreement and, like Habermas. 
argue that the former are morally valid only if they conform to Ihe require- 
ments specified in the latter. This does not mean that what counts as an 
unforced agreement on a particular occasion cannot be a subject of dispute- 
as Scanlon suggests, this may well account for a large number of moral con- 
flicts. But since the rules for regulating behavior are not limited to rules for 
reaching an agreement, not all moral conflicts need to be about the terms for 
reaching an agreement: they can be (and. I think, often are) about the content 
or subject matter of a common agreement, that is, about what interests are 
generalizable or capable of general agreement. 

If this reconstruction of Scanlon's proposal is plausible, the strength of 
his theory lies in showing that a contractualist model can offer an account of 
moral reasoning and moral motivation that does not presuppose utilitarian- 
ism. The interest in general human well-being is reinterpreted, so to speak, as 
a basic interest in achieving agreement among individuals. (This perspective 
is further strengthened by Habermas's analysis of the close connection 
between processes of communication and the formation of individual person- 
ality.) A norm is morally binding and we can be motivated to act in accor- 
dance with it because we believe it could not reasonahly be rejected by those 
who have an interest in reaching an agreement with one another about the 
general regulation of behavior. The weakness of Scanlon's formulation. 
however, lies in its failure to distinguish between social norms or rules for 
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regulating behavior, on the one hand, and rules that s p e c 0  the conditions for 
reaching an informed, unforced agreement, on the other. I have attempted to 
show that this is a v i m  of Habermas's discourse ethics that draws upon the 
conclusions and insights of a theory of formal pragmatics. 

D. Conclusion 

The preceding discussion of the main features and justificatjon of dis- 
course ethics has, at most, only pointed to a number of questions and pmb- 
lems that could be raised in connection with Habermas's project. Some of 
these will be addressed more directly in the remaining two chapters. By way 
of a conclusion, however, I would like to outline three of the most prominent 
issues and the general strategy of Habermas's response. 

(1) The question of the scope or domain of morality has been at the 
center of much recent discussion in moral theory.lW Should the term 'morali- 
ty' be restricted to interpersonal conflicts that involve the infringement of 
norms or violation of rights and that require an impartial resolution, or 
should the term be extended to include all cases in which difficult existential 
choices must be made, often at the expense of one valued good over another? 
At one level, the debate can be seen as primarily a semantic one: It is possi- 
ble, at least in principle. to reserve the term 'morality' for a specific range of 
moral phenomena without necessarily prejudicing the treatment of other 
moraUethical issues. At another level, however, substantive issues and claims 
are at stake: It has to do with the question of whether or not at least some 
(moral) conflicts are capable of a rational and impartial resolution that is 
equally in the interest of all or whether all moral phenomena are tied to per- 
sonal choices and specific conceptions of the good life so as to render such a 
conception of morality suspect. Discourse ethics, I have argued, belongs to 
the broader Kantian tradition by insisting upon a distinction between norma- 
tive questions of justice (or morality) and evaluative questions of the good 
life, and the relative priority of the former over the latter. For discourse 
ethics, morality is restricted to the impartial regulation of interpersonal con- 
flicts of action (MCCA. 116; ME. 198). The central question becomes "What 
norms should govem our common life?" rather than "What son of person do 
I want to become?'and the more limited task of a moral theory is to clarify 
the (impartial) standpoint from which normative disputes could be 
assessed.131 

This conception of morality has been criticized from a number of per- 
spectives and for a variety of different reasons. So-called "communitarians" 
("neo-Aristotelians" or "neo-Hegelians") have questioned the feasibility as 
well as the desirability of any sharp distinction between the "right" and the 

' -- H.bcwas's Defense of a Discotux Ethics 119 

"nood:' while fcminiata have called attention to some of the consequences 

the ';communitarian" objections to the distinction between the right and the 
good. Habarnas would agnc that the former cannot be clarified without some 
reference lo the latter, that is. we cannot delineate a set of individual rights 
without also attending to the broader social context r e q u i d  for maintaining 
"solidarity." On the other hand, like Rawls. Habermas insists that some dis- 
tinction between the right and the good is required in a liberal society in which 
a diversity of conceptions of the good life is affirmed. A theory of (public) 

I d 

morality that is designed to address the legitimacy of the basic social norms 
that govern collective life should not rely upon a particular (and, hence, sec- 
tarian) conception of the good life, nor should it necessarily have something 
to say to every "ethical" question concerning individual or communal life- 

that A m  to follow from the distinction-such as a defense of the traditional 
p u b l i ~ n v a t c  dichotomy on the basis of certain negative liberties. In response 

stylei. ~ a b e i a s  attemp& to defend such a distinction by distinguishing 
between the general structures of communicative action (which include con- 
ditions of "solidarity" as well as "justice") and the plurality of more concrete 
life-styles or conceptions of the good that are compatible with them. As I shall 
argue in the next chapter, this distinction still implies a conception of moral 
autonomy, but one that is conceived differently than Kant's. 

Similarly, like some feminist critics, Habermas would also want to 
challenge the normative grounds of the traditional privatdpublic dichotomy 
without however abandoning the distinction altogether.lJ2 In discourse 
ethics, the privatelpublic distinction is relativized, at least at one level, to 
what can be agreed to by all concerned in a practical discourse. At another 
level, however, some model of autonomy (and, hence. individual privacy) is 
required to ensure that the agreements reached in a practical discourse are in 
fact agreements reached between free and equal parties. This question, too, 
will be addressed in the next chapter. 

(2) A second. though related. difficulty encountered by Habermas's 
conception of morality concerns his insistence upon distinguishing between 
the justification of a norm and its application in specific contexts of action.lS3 
This distinction has also been challenged by those more sympathetic with a 
moral theory that emphasizes the role of prudence and judgment (orphrone- 
sir in Aristotle's ethics).'J4 For example, in his extensive reflections on 
Habermas's discourse ethics, Wellmer argues that the central focus of post- 
conventional moral reasoning, which presupposes a distinction between 
morality and legality, is precisely the appropriate interpretation or "applica- 
tion" of the moral point of view.13J Whereas for legal norms the distinction 
between a norm's legitimacy and its appropriate application is crucial, for 
moral norms such a sharp distinction cannot be drawn since moral delibera- 
tion is more deeply embedded in particular contexrs of action and the inter- 
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pretation of a norm cannot be made without reference to the particular con- 
text. According to Wellmer, most moral debates will thus be about the best 
or most appropriate formulation of the norm in question in a given situation. 

Contrary to Wellmer's interpretation, however, within a Kantian moral 
theory the distinction between the justification of a norm and its application is 
not limited to the legal domain. Furthermore, as we saw in our discussion of 
Kant in chapter I, although formulating the "relevant description" of the 
maxim or norm in question requires judgment and is open to conflicting inter- 
pretations, a maxim or norm is not so deeply embedded in a particular context. 
of action that the agent cannot abstract it from that context and submit it to the% 
test procedure of the categorical imperative. Similarly. in a discourse ethics as 
well, practical judgment is required both for identifying the relevant norm that 
is to be tested in a discourse and for its subsequent application in various con- 
texts of action. Discourses concerning the legitimacy of a norm must also take 
into consideration a reasonable range of application and the foreseeable con- 
sequences that would follow from its general observance.l56 Contrary to 
Wellmer's suggestion, however, this need not imply that norms are tied to the 
contexts of their application in such a way that reasonable generalizations 
cannot be made. Although Wellmer rightly draws attention to the importance 
of judgment in characterizing or describing moral conflicts, he underestimates 
the extent to which contexts of action are normatively structured and thus the 
extent to which they can, as required, be described with reference to underly- 
ing norms at varying levels of abstraction."l 

(3) Finally, a third objection raised against Habermas's discourse ethics 
concerns the ideal of a rational consensus implicit in the criterion of legitima- 
cy it proposes. According to this objection, the notion of consensus is either so 
exacting that there is no reason to assume any actual norm could satisfy it or, 
should a society approach that ideal to any significant degree, it could do so 
only at the expense of a plurality and diversity of viewpoints that is to be val- 
ued in a liberal political order.158 In either case, the notion of consensus 
implies the idea of a fully transparent society that is unrealistic and potentially 
totalitarian. As I will attempt to show in greater detail in the final chapter, 
however, this objection misconstrues the way in which the notion of a consen- 
sus functions in Habermas's theory. Although it is true that the notion of a 
rational consensus reflects the ideal that the norms and institutions of a society 
are legitimate only if they could reasonably be agreed to by all and thus, too, 
the vision of a society in which in principle nothing needs to be hidden or con- 
cealed from its members in order to insure its self-maintenance. neither of 
these ideals require the interpretation expressed in this objection. First, the 
notion of a rational consensus does not presuppose that individuals be trans- 
formed into perfectly rational agents or that they all participate in one harmo- 
nious order in which every aspect of their lives is open to public view and jus- 

tification. Rather, what is required is that the norms and institutions of a soci- 
ety reflect, and are publicly known to reflect, a view of its members as free 
and equal citizens. The notion of consensus does not point lo a form of life in 
which everyone shares the same ideals, but to one in which the ideal of diver- 
sity and plurality is publicly affirmed and maintained on the basis of this con- 
ception of their democratic autonomy. Second, the ideal of a rational consen- 
sus (and related notion of the ideal speech situation) should not be interpreted 
too concretely. It does not require, for example, that every social norm or pub- 
lic policy receive the unanimous agreement of all who might be affected by it. 
What is required. however, is that the processes of public decision making and 
compromise formation be considered fair in the sense that the rules governing 
those processes also be open to debate and in principle capable of general 
agreement at a deeper level of justification.fi9 The picture of a legitimate 
order implicit in Habermas's notion of a rational consensus is not that of a 
society that requires unanimity on every debated issue, but of a society that at 
a variety of levels and in different forms has institutionalized a network of 
overlapping and intersecting civic, political, and legal forums in which citi- 
zens collectively deliberate about and determine the basic terms of their col- 
lective life.160 In short, the notion of a rational consensus points to a network 
of institutions that Habermas refers to as the public sphere. This concept of 
the ?ublic sphere is a topic of the final chapter. 
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81. Scarle. Spcech Acts, 45; Strawson. "lnknlion and Convenlion." 

82. In  his arlicle "lnlcnlion. Mcaning and Trulh-Condi~ions." (Philo.rophicd 
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86. Searle. "Austin on Loculionary and llloculionary Acts": lor lunhcr discus- 
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I .  D. Pafi~, "Later Selves and Moral Principles." in Philosophy and Personal 
Relafionr, ed. Alan Montefiore (London: Routledge and Kegan Paul. 1973). 137-69, 
and Reasons and Personr (New York: Oxfonl University Press, 1984). 

2. Proceedings and Addresses of fhe American Philosophical Associalion 48 
(1975): 5-22. 

3. Ibid., 20; for a similar argument, see also Norman Daniels, "Moral Theory 
and the Plasticity of Persons." The Monist 62 (1979): 265-87. 

4. Ibid., 19. 

5. Ibid.. 20. 

6. For a further discussion of the cooperative relationship bctwccn philosophy 
and the empirical sciences, see Habermas, "Philosophy as Stand-In and Interpreter" 
in Moral Consciousness and Communicafive Action, and the discus~ion in section 3. 
bclow. 

7. See Samuel Scheffler. "Moral lndcpendcncc and the Original Position." 
Philosophical Studies 35 (1979): 397403,  and "Ethics, Personal Idenlily and Ideals 
of the Person," Canadian Journal of Philosophy 12 (1982): 22946 .  

8. This interpretation is also suggested by Scyla Henhahih, "Thc Mclhcwlologi- 
cal Illusions of Modcm Political Theory," Neue Hefie fur Philo.mphie 21 (l'lX2): 
47-74, and by Samuel Scheffler, "Moral Skepticism and Ideals of the Person." T h  
Monkf  62 (1979): 288-303. 

9. For example. Benhabib sometlines critici7es h e  ideal. while at other times 
she s u m s  to acknowledge the ideal and disagree more with its characterizat~on in 
terms o f  the original position, see especially "The Generalized and the Concrc~c 
Other," Praris Infernational 5 (1986): 413. where, I bclieve, she conflates Rawls's 
model-concaption of the person with thc description of the partlcs in the orlginal 
position. 

10. Teitelman. "The Limits of Individual~sm." Jourtrul of Philosoplry 69 
(1972): 545-56; Adina Schwartz. "Moral Neutrality and Primary Gcdsds." Ethics 81 
(1973): 296307;  and T. Nagcl. "Rawls's Theory of Justicc." in Rrodirrg Ruwls. 

I I. "Reply lo Lyons and Tcitclman." Journal of Philoay~hy 69 (1972): 557; 
see also 71.  584. and "Fairness to Gndncss." Philosophirul RCWW 81 (1975): 544. 
550. 

12. (New York: Camhridgc University Press, 1982). 95. 

13. In this conlext Sandcl refers lo Taylor's distinction hctwcen Ihe %If ;IS a 
"simple weigher" and "strong evaluator" of prcfcrenccs; scc Taylor, "Wh;lt IS Human 
Agency?' in Philosol>hicul Papers, v. 1, 1544 .  
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