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Introduction 
A4y col1c~q1ic.c hnvc lcnmcd to rcspcc~  trotlrirt,q 0 r r 1  
cvidcrrcc, n t d  to bclicr~c thnt their I~i~qllcst d14ty lics 

i t r  subtrrittit~<q to it, holocvcr il ttrny j n r  n p i t i s r  

their. irlclitrntiorls. 

Thomas H. Huxlcy' 

T HE F o u r t c c n t h  A l ~ ~ c r ~ d n l c n t  is t h c  

c a s c  s t u d y  p a r  c s c c l l c n c c  of w h a t  Jus- 
t i cc  H a r l a n  d c s c r i b c d  as  t h c  S u p r c m c  

C o u r t ' s  "cxcrcisc  of t h e  amending p o w c r , " '  i t s  c o n t i n u i n g  rcv i -  

s i o n  of t h e  C o n s t i t u t i o n  u n d c r  t h c  g u i s c  of i n t c r p r c t a t i o n .  L3c- 

c a u s e  t h c  A m c n d m c n t  is p r o b a b l y  t h c  l a r g e s t  s o u r c c  of t h e  

C o u r t ' s  busincss2 and furnishes t h e  chief f u l c r i t n ~  for i t s  c o n t r o l  

of controversial politics, t h c  q u c s t i o n  w h c t h c r  s u c h  c o n t r o l  is 
a u t h o r i z c d  by t h e  C o n s t i t u t i o n  is of g r e a t  p rac t ica l  i m p o r t a l l c c .  

T h o s c  whosc p r e d i l e c t i o n s  a r c  ~ ~ i i r r o r c t f  i l l  ,I givc11 d c c i s i o n  

f i n d  s u c h  jud ic in l  r e v i s i o n  all c x c r c i s c  of s t n t c s ~ ~ ~ ; ~ ~ ~ s l ~ i p . V C ) t h c r s  
c o n s i d c r  t h a t  a democratic s y s t c l n  r c q u i r c s  a d h c r c n c c  t o  c o n s t i -  

* T. H. Husky .  Alotr'z Pllrc. it1 hrottrrr (1863). quotcd in Homcr W. Smith, 
Afart otd His Gods 372 (1 953). 

I 1. Rcynolds v. S in~s ,  377 U.S. 533, 591 (1'364). 
2. Fclix Frankfurtcr, "jo1111 Marshall and thcjudicial Function," 69 Harv. L. 

1 
Rev. 217, 229 (1955). 

3. For cxamplc, Anthony Lcwis hailed the Warre11 Court as thc "kccpcr o f  
thc national conscic~~cc." in "Historical Changc in thc Suprcn~c Court." 7'hc 
NCIU York Tittrcz Atopzitrc, Junc 17, 1962, p. 7. in S I ~ ~ W I I I C  C h r t  Utrdcr I2rl 
IV~rrm 73, 79, 81 (L. Lcvy cd. 1972). Scc also A. S. Millcr and 11. F. Howcll, 
"Thc Myth ofNcutrality i l l  Constimtional Adjudication," 27 U.  Chi. L. l1cv. 
661, (586, (589 (1960). 



tutional limits, by courts n o  lcss than p re s idc i~ t s .~  This  study 
sccks to dcmonstratc that the Court  was not  dcsigncd to  act, 
in Jamcs M. Ucck's enthusiastic phrase, as a " co l~ t i~~u i r lg  co11- 
stitutional c o n ~ c n t i o n , " ~  that the role assigncd to  i t  was far 
Iliorc modest: t o  police the boundaries drawn in the Colistitu- 

4. Chicf Justicc Marshall statcd in M'Culloch v. Maryland, 17 U.S. (4 
Whcat.) 316, 421 (1819), " Wc admit, as all must admit, that thc powcrs o f  the 
govcrnmcnt arc limitcd, and that its limits arc not to be transccndcd." "The  
theory of  our  govcrnmcnts," said Justicc Sarnucl Miller, "is opposcd to  thc 
deposit of  unlimited powcr  anywhcrc. The cxccutivc, thc lcgislativc. and thc 
judicial branchcs o f  thcsc govcrnriic~its arc all  o f  limited and dcfincd powcrs." 
Loan Association v. Topeka, 87 U.S. (20 Wall.) 655, 663 (1874). "[Wlrittcn 
constitutions," said Justicc Stanlcy Matthcws, "wcrc limitntions upon all  thc 
powcrs of  govc rnmn~t .  Icgislativc as wcll as cxccutivc and judicial." Hurtado 
v. Cnlifornia, 110 U.S. 516, 531-532 (1884). 

5. In The Carrs~i~rc~iot~ ojthc Urri~rd S ~ n m  (1922). Bcck comparcd "thc work 
of  the Suprcmc Court to tliat of  a 'conti~luous constitutional convcntion' 
which adapts thc original chartcr by rcintcrprctation." Quoted in Leonard W. 
Lcvy, judgtttrr~~s: Essnys irr Atrrrricnt~ Corrs~i~utiot~al Hislory 18 (1972). In his rc- 
ccnt critiquc of thc "Nixon Court," Lcvy States that thc "Court is and must be 
for all  practical purposes a 'continuous constitutional convcntion' in thc scnse 
that i t    nu st kccp updating thc original chartcr by rcintcrprctation." L. Lcvy, 
Apirrsl /hc Law 29, 30 (1974). "Adaptation" and "rcintcrprctation" arc cuphc- 
~ n i s m s  for "rcvision" o r  "rcwriting" thc Constitution, thc function o f  a con- 
stitutional convcntion, not thc Court .  Sec Louis Lusky, By Wlrof R~j j r f?  21 
(1975); Louis Hcnkin, "Somc Reflections on  Currcnt Constitutional Contro- 
versics," 109 U. Pa. L. Rcv. 637, 658-659 (1961). 

Solicitor Gcncral Robcrt  H. Jackson, later a Justicc o f  the Court,  did not 
share Ikck's cnthusiasnl; the prc-1937 Court,  Ilc said, "sat almost as a continu- 
ous constitutional convention which, without submitting its proposals to any 
ratification or  re-icction, could arncnd thc basic law." R. Jackson, The Stru~qle  

for judicinl Suprrttrncy x-xi (1941). Ward Elliott reports that Anthony Lewis 
(who was a leadcr in the drivc that Icd to thc "reapportion~ncnt" decision) 
askcd Solicitor Gcncral Archibald C o x  (who had tiled a bricfaniicus for rcap- 
portionmcnt in Rcynolds v. S i ~ n s ,  supra notc 1) whcn thc Cour t  announccd its 
decision, " 'How docs it fcel like to be present at the second American Consti- 
tutional convcntion?'  C o x  retained enough of  his old perspcctivc to answcr, 
' I t  fccls awful."' Ward Elliott, The Rise of a Guardiatt Dett~ocracy 370 (1974). 
Sce infra Chaptcr 5 notc 1. 

tiowfi A corollary is that thc "original intention" of  thc Fra l i~crs ,  
hcrc vcry plainly evidenced, is binding on  thc Cour t  for  thc 
reason early statcd by Madison: if "the scnsc in which thc  C o n -  
stitution was accepted and ratified by the Nation . . . b c  11ot 
the in c spo~rnd ing  it, thcrc can be n o  security for a con- 
sistent and stable [govc rn l~~cn t ] ,  more than for a faithful cxcr- 
cisc o f  its powcrs. "' 

T h e  present gcncration, floating on  a cloud o f  post-Warre11 
Court  euphoria, applal~ds a Cour t  which read its l i b c r t a r i a ~ ~  
convictions into the Fourtccnth Anlcndnlcnt,  forgetting tliat 
for gcncrations the Cour t  was l~arslily criticized bccausc it had 
transformed laisscz fairc into co~lstitutional dogma in order  
t o  ha1 t thc spread of "~ocialislll ."~ With Brahmin restraint, Jus- 
tice Ho l r lm  coriirlicritcd, in fcar of socialism, " ~ i c w  principles 
had bee11 discovcrcd outside the bodies o f  thosc instruments 

6. Scc infra Chnptcr 16 at notcs 20-28. 
7. 0 Jamcs Madison, Thc IVrifirrgs jnttrcs Adndisotr 191 (G. H u n t  cd.  

1900-1910). 
8. Joseph H .  Choatc  comprchcrdcd that hc could rcly on the C o u r t  to rcnct 

to thc rcd flag o f  c o m n ~ u r ~ i s r n  which hc waved in I'ollock v. Farnicrs Loan & 

Trust  Co.. 157 U.S. 429, 532 (1895). Justicc Stcphcn Field responded in a con- 
curring o p i ~ ~ i o n :  "Tl~c prcscllt assault upon capital is hut the beginning. It will 
bc but the stepping s t o ~ ~ c  t o  otlicrs. larger and Illore sweeping, till o u r  o w n  
political contests will bccomc a war o f t h c  poor  against thc rich." Id.  607. O n  
rchcaring, Justicc Hcnry U.  Urown disscntcd, saying, "thc decision involvcs 
nothing lcss than a surrcndcr of  the taxing powcr to the  ~ n o n c ~ c d  
class . . . Even thc spcctrc o f  socialism is conjured up." IS8 U.S. 601, 695 
(1895). In 1893 Justice David J. Urcwcr rcfcrrcd to  " ' the  black flag o f  anar- 

chism, flaunting dcstruction t o  propcrty,' and ' thc red flag of  socialism, invit- 
ing a redistribution o f  propcrty.'" XVI Proceedings o f  the N.Y. Stnrc Bar  
Assn. 37, 47 (1893). quoted in A. T .  Mason, "Myth  and Rcality in Suprcmc  

Court  Drama," 48 Va. L. licv. 1385. 1393 (1962). Such citations can b c  mul- 
tiplicd. 

Justicc Black rcnlindcd thc Court o f  "the cxtcnt  to which the cvancsccnt 
standards o f  thc majority's philosophy havc been uscd to ~iilllify s ta tc  Icgisla- 
tivc progranls passcd to  supprcss cvil cconomic practicn." Rochin  v. Cali- 
fornia, 342 U.S. 165, 177 (1952), ~011CUrrillg opil~ioll .  

I 



[constitutions] which may bc gcneralizcd into acccptancc o f  thc 
c c o ~ ~ o m i c  doctrines which prevailed about  fifty years ago. "9 In 
tllc ccol~onlic  sphcrc that finally madc duc proccss a "dirty 
phrase.""' T h c  logic whcrcby that proccss bcconics sanctificd 
w l ~ c n  cmploycd for libertarian ideals has yet to  bc spclled out." 
Logic, it is truc, must  yicld to history, but history affords the 
Cour t  cvcn lcss support  than logic. 

Commentary on  the Court's decisions frequently turns o n  
wl~cthcr  thcy harmonize with thc com~nentator 's  o w n  prcdi- 
Icctions. M y  study may be absolved o f  that imputation: I regard 
scgrcgation as a blot on  our  ~ o c i c t y , ' ~  and beforc I bcgan to 

study thc rcapportion~nent issue I was taken with the beguiling 
slogan "onc man, onc  votc." But  almost thirty-five years ago I 
wrotc o f  a dccision that responded to  m y  desires that I likcd it 
110 bcttcr when thc Cour t  read m y  predilections into thc Con- 
stitution than whcn thc Four Horscmen read in theirs.I3 Against 
the fu l f i l lmc~~t  of chcrished idcals that turns o n  fortuitous ap- 
pointmcnts niust bc weighed thc cost o f  warping the Constitu- 
tion, of undermining "thc rule o f  law." T h e  Cour t  has shown in 

thc past that tlic Constitution can also bc twistcd t o  frustrate tlic 
nccds of  d c m ~ c r a c y . ' ~  Thcsc statcmcnts raisc a congcrics o f  
questions which havc been thc subjcct of  in tc r~ninablc  contro-  
vcrsy to  which Part 11 is addrcsscd. 

T h c  task hcrc undcrtakcn is that o f  an historian, to a t tempt  
accurately and faithfully to nsscmblc thc facts; that cffort consti- 
tutcs its o w n  justification. For a dccadc thc  rcvisio~list  histori- 
ansI5 havc bccn cngagcd in what has bccn dcscribcd as an 
"cstraordinary revolution in thc historiography" o f  Rccon- 
s t r u c t i o ~ i , ' ~  throwing frcsh light on  tlic rcasons for its limitcd 
objcctivcs and its failure. To some cxtcnt  thc lcgal studies o f  
Charlcs Fairman in 1949 and Alcsandcr Uickcl in 1 9 5 5 "  had 
shown that thc objcctivcs of  thc framers o f  the Fourtccnth 
Amcndmcnt  wcrc limitcd. Likc the revisionist historians, a law- 
yer too may take anothcr look aftcr thc passagc o f  abou t  a 

quarter-ccntury. Dcspitc thc wildcrncss o f  commcntary ,  largely 
dcvotcd t o  thc duc proccss clausc, thc historical warrant  for dc- 
scgrcgation, rcnpportionmcnt, and incorporation o f  t hc  Bill o f  
Rights in tlic duc process clausc rcmai~is  controversial." Little 

9. 0. W. Holrncs. Jr.. Collcrtcd L q o l  Papcrs 184 (1920). 
10. I-lcrhcrt I'ackcr, "The  Aim of the Criminal Law Ilcvisitcd: A I'lca for a 

Ncw Look at  'Substantive D u c  Process,'" 44 S. Cal. L. Rcv. 490 (1971). Sce 
infra Chaptcr 14 at notcs 64, 77-78. 

11. Scc infra Chaptcr 14 at notcs 80-W; and scc Ilobcrt G. McCloskcy, 
" l h c  I'roccss and thc Suprcmc Court: An Exhumation and Rcburial," 1962 S. 
Ct.  Ilcv. 34, 44-45. Although McCloskcy was vcry synipathctic to  thc 
Warrcn Court 's  gods, lic concluded that thc distinction docs not  stand up. Id. 
a t  51. Chicf Justicc Stonc, wrotc Lcarned Hand, "could not undcrstand 
how . . . whcn concerned with interests other than property, thc courts 
should havc a widcr latitude for enforcing thcir o w n  prcdilcctio~is that whcn 
thcy wcrc conccrncd with propcrty itsclf," L. Hand. "Chicf Justice Stone's 
Conccption o f  thc judicial Function," 46 Colum.  L. Rev. 696, 698 (1946). 

12. Onc  rcads with horror  of  the Ncgro lynchings and torture that found 
thcir way into thc courts as late as 1938. Paul Murphy,  The Coris~ir~ifior~ irt 
Crisis 'Tirtres, 1918-1969 95. 123 (1 972). 

13. Raoul Bergcr, "Constructive Contcmpt:  A Post Mortem," 9 U. Chi. L. 
Rcv. 602, 604-605, 642 (1942). 

14. For a withering condemnation of  thc Cour t ' s  antidcmocritaria~i course 

bcforc 1037 scc t l c r ~ r y  Stcclc (:on~nlangcr, "Judicial I<cvirw ; r r d  Ilrrnoc~rac-y." 
19 Va. Quarterly Rev. 417 (1943). 

15. W. R. Urock, Eric I-. McKitrick, C. Vann Woodward,  I lavid  Ilonald.  
Harold M. Hyman.  Michacl L. I>cncdict. Their  \vorks arc listed in the  Iibliog- 
raphy. 

16. Alfrcd H. Kclly, "Commcnt  on Harold M. Hyman's  I'apcr" in Ncw 
Frorlfiers nj flrc Arrlcrirorr Rcrorrsfrrirrior~ 40 (H. M. 1-lyman cd. I%()). 

17. C. Fair~ilan, "Docs thc Fourtccnth Amcndnicnt  Incorporate thc  Dill o f  
I 

Rights?" 2 Stan. L. Rcv. 5 (1949); Alcxandcr Bickcl, "Tlic Original  Under- 
standing and the Segregation Dccision," 69 Harv. L. Rcv. 1 (1955). . 

18. Scc Alfrcd H. Kclly, "Clio and thc Cour t :  An Illicit Lovc Affair," 1965 
S. Ct. Rcv. 119, 132, 134-135; A. H. Kclly, " T h e  Fourtccnth A m c n d m c n t  
Rcconsidcrcd: T h c  Scgrcgation Qucstiori," 54 Mich. L. Ilcv. 1049. 1081 
(1956); Howard J. G r a h a ~ n ,  E~~cryr~rort's Corrsrirririorr 314 (1968); William W. 
Van Alstync, "Thc Fourtccnth Amcndnicnt, T h c  'Right '  to Vo te ,  and tlic I 

I Undcrstanding o f  thc Thirty-Ninth Congress," 1905 S. C t .  licv. 33; Robcrt  J. 
Harris, The Qlicsf for Eq~iolify 55-56 (Ix()). 



analys~s has bccn devoted to the role o f  the privileges or  inl- 
niunitics clause in the original scheme o f  th ings ; '5 ior  have 
studies of  the equal protection and due process clauses ade- 
q u ~ t c l y  cxplorcd what thosc terms meant to  the framcrs. 

111 reconstructing the past, historians generally arc compelled 
t o  rely on accounts written after the event by participants and 
witncsscs, o r  on  the hearsay versions of  thosc w h o  Icarncd at 
second-hand what had occurrcd. Such writings arc subjcct to  
the ~tifir~iiit ics o f  rccollcctioti. o r  of  bins arising from nllcgia~lcc 
to  one  side or  the othcr. T h e  historical records hcrc rclicd 
on-the lcgislativc liistory o f  the Fourteenth An~cndment-are 
o f  3 b r  more  trustworthy character, being a stenographic tran- 
scription of  what was said in the 39th Congress from day t o  day 
by those engaged in framing the Anicndnicnt. It is a v c r b a t i ~ i ~  
account of  what occurred, recorded while it was happening, 
comparable to a news film o f  an cvcnt at the monlcnt it was 
taking place a:id frcc from tlic possible distortion of accounts 
drawn from rccollcction o r  hearsay. What men say whilc thcy 
;ire ictiilg arc thctnsclvcs facts, as distinguished from opitiions 
ahout  facts.'" Such statcmcnts constitute a reliable rccord o f  
w h i t  I i ~ i p ~ x ~ i a I  -1s tlic A I I I C I ~ ~ I I I C I I ~  was b c i ~ ~ g  forpc~I h y  tllc 
~-r'llllc~-s. 

I t  nccds to bc cmpliasized that the rccords o f  the 39th 
Congress arc frcc from the reproach oficn leveled at legislative 
history-that it is "cnigniatic." A statement such as that of  
Charles 1'. Curtis, "It is a hallucinatiot~: this search for intent. 
T h e  room is always dark"" simply cannot stand up  against 
thcsc rrcol-ds. Instead of  sparse, cryptic remarks thcrc arc, for 

19. The lending article, D. 0. McGovncy, "Privilcgcs and I~nmunitics 
Clnusc, Fourtccnth Amendment," 4 Iowa L. Bull. 219 (1918) states (at 222 notc 
2), "this cssny . . . might hnvc bccn cntitlcd thc Rule of the Slnuglltcr-House 
Cnscs." 

20. InJusticc Holmcs' words, a "party's conduct" may "consist in uttering 
ccrtnin words." 0. W. Hollncs, The Cott~tnotl Law 132 (1923). 

21. "A Ucttcr Thcory of Lcgal Interpretation," 3 Vand. L. Rev. 407, 409 
( I 950). 

cxamplc, with rcspcct to  suffrage, thc uncquivocnl Jo in t  Rcport  
o f  the Committcc on  Reconstruction which drafted the 
Amcndmcnt;  cspla~iations of the A m c n d ~ ~ ~ c n t  and the antccc- 
dcllt Civ-ts Act o f  I&(, by thc c o m n ~ i t t c c  chairmen w h o  

had them in charge, and by othcr nlcmbcrs o f  the committees; 
statcmcnts by  Icadcrs of  the Republican Party which syonsorcd 
both, accompanied by a virtually unaliimous chorus o f  fellow 
Republicans. Thcsc ;ire commonly regarded as the best cvidcncc 
of  icgislativc " i ~ l t c n t i o n . " ~ ~  The11 there a rc  rcycatcd r c j c c t i o ~ ~ s ,  
by heavy plonlitics, o f  extremist efforts to put  t h roug l~  legisla- 
tion or a m c n d ~ ~ l c n t s  that would confcr suffrage. T h u s ,  the 
rccords richly confirm Justicc Harla11's co11lmcnt: " T h e  history 
of  the Fourtccnth A~ncndmcn t  with rcspcct t o  suffragc qualifi- 
cations is remarkably frcc of the p r o b l c n ~ s  \vhich bedevil most  
attcmpts to  find a reliable to  present dccisio~l in tlic pages 

of  the past. Instead, thcrc is virtually u ~ ~ n n i n ~ o u s  agrccmcnt ,  
clearly and rcpcatcdly cayrcsscd, that $ 1  o f  the Amcndmcn t  did 
not reach discriminatory voter disqualifications."2" 

I l l  s]lort, the proof is all hut incontrovcrti\llc that the framcrs 

meant to  lcavc control of suffrage wi th  the Stntcs, wh ich  had 
always cncrciscd such control, and t o  exclude fcdrral intrusion. 
C)n traditiollal cnnolls of  in tc rprc ta t io~~,  the i~l tcnt ion o f  the 

fralllcrs being unmistnkably csprcsscd, that  intention is as good  
as written illto the text." I t  is, thcrcforc, 3s if thc A ~ n c n d n ~ c n t  

22. H. M. Hart 2nd A.  Sacks, Tlrc Lc,qol Proms: finsic Problcrtr~ itr tI~c Afnki~;~ 

nrtd Applin~tiorl of Ln~c, 1266 (1958). Justicc Frankfilrtrr statcd. " I t  hns ncvcr 
bccn qucstioncd in this Court that Committcc reports. ns wrll ns stntcmcnts 
by t\losc in charge of  n hill or of  n rcport, arc nuthoritntivc clucidntions of the 

/ 
scopc ofn mcasurc." Schwcgmnnn Uros. v. Cnlvcrt Ilistillcrs Corp.,  341 U.S. 

384, 399-400 (1051), dissenting opinion. Scc nlso Lusky 45. 
23. Oregon v. Mitchell. 400 U.S. 112. 200 (1970). disscnting opinion. Van 

I 
Alstync, who is critical of Justicc Hnrlnn's view in Reynolds v. Sims (suprn 1 
note I), states: "in none of  the othcr kinds of cnscs whcrc i t  ~ n s  brought to 
bear did i t  [thc historicnl rccord] cast thc kind of blinding light that Mr. Jus- 

1 ticc Hnrlnn sccs hcrc." Van Alstync 36. 

! 24. "A thing may bc within the lcttcr of a statute and not within its 

1 mcnning, and within its mcaning though not within its Icttcr. The intention of 

1 



cxprcssly statcd that "control o f  suffrage shall be lcft with the 
Statcs." If that intention is demonstrablc, thc "one man, onc  
vote" cases rcprcscnt an awcsomc cxcrcisc of  powcr, an 180- 
dcgrcc revision, taking from the Statcs a power that unmistak- 
ably was lcft to thcm. That  poses thc stark issue whcthcr such 
revisory power was confcrred on the Court.  Because the "inten- 
tion" of  the framers is s o  crucial to cxamination o f  this issuc, 
bccausc a commentator should not pit his mcrc ipsc dixit 
against the Court 's finding, for cxamplc, that the historical cvi- 
dcncc respecting dcscgrcgation is inconclusivc, it is not  cnough 
to  retort that the cvidcncc is ovcrwhclming It is ncccssary to 
pile proof on proof, evcn at the risk o f  tcdium, so  that the rcadcr 
may dctcrminc for himself whcther it is o v e r w h e l m i ~ l ~  o r  in- 
conclusive. 

Whcthcr the "original intention" o f  the franlcrs should bc 
binding on  thc prcsent gcncration-a question hcreafter dis- 
cusscd-should be distinguishcd from thc issuc: what  did thc 
framcrs incan to accomplish, what  did thc words thcy uscd 
mcan to thcm. That must  bc thc historical focus, not  what  w c  
should likc thc words to mean in thc light o f  current cxigencics 
o r  changcd idcals. In thc words o f  thc cmincnt British historians 
H. C;. Richardson and G. 0. Saylcs, " Wc must Icarn, no t  from 
nlodcrn theorists, but from contemporaries o f  thc cvcnts w e  arc 
stndying." Wc should not impose "upon thc past a crcaturc o f  
our  own  i ~ n a g i n i n g . " ~ ~  O n c  hundred and fifty ycars carlicr Jus- 
ticc Jamcs Ircdcll, onc o f  thc first Foundcrs to  spcll ou t  thc case 
for judicial rcvicw, statcd. " Wc arc too apt, in estimating a law 

the 1 w 1 1 1 a h  is tlic liw." Hawaii v. Mankiclli, 1x1 U.S. 197, 212 (1903); 
Un~tcd Statcs v. Frcc~iian, 44 U.S. (3 How.) 556, 565 (1845); Unitcd Statcs v. 
Babbitt. 66 U.S. 55. 61 (1861); Matthew Bacon. A Nrw AbriCrrrcrrr o(r11c Lnu.5 

G~,qlnrrd, "Statutcs" 1 (5) (7th cd. 1832); infra Chapter 9 notc 22. 
25. "I'arlia~iic~it and Grcat COUII& in Mcdicval England.'' 77 L. Q. Rev. 

213, 224 (1961). M i k r  and Howcll labcl i t  an "historicist fallacy" to "appraise 
a former historical cra by thc criteria of  valucs that havc bcconlc i ~ ~ l p o r t a ~ ~ t  
sincc." Supra notc 3 a t  673. 

passcd at a rcmotc pcriod, to  coinbinc i l l  our  co~lsidcrat ion,  all 
the subscqucllt cvcnts which havc had an i ~ ~ f l u c ~ l c c  u p o n  it, in- 
stcad o f  confining oursclvcs (which w c  ought  to do) t o  t h e  cx- 
isting circulnstanccs at thc timc o f  its pa~s ing . "~ '  

In an arca of  warring intcrprctat io~~s n o  useful purposc  is 
scrvcd by dclivcring anothcr cx cathedra o p i n i o l ~ . ~ '  A commcrl-  
tator should sprcad bcforc thc rcadcr thc cvidcncc on  w h i c h  his 
opiiiion is hascd a11d conlmcnt both 011 discrepant cvidcncc and 
on opposillg ii~fcrcnccs.~'  Conscqucntly, a polemical t o ~ l c  is in- 
cscapablr; a studcnt of  hi5tory can 110 111orc avoid criticism o f  
views which seem t o  hiln crroncous than did thc chcniists w h o  

disputcd thc tcnnbility of  thc phlogiston thcory of combust ion .  
T o  avoid that rcsponsihility is to  court the chargc o f  iglloring an 
influential body of  colltrary opinion, o f  sclccting o11ly thc  cvi- 
dcncc that advanccs onc's o w n  a rgumc~l t ,  and, eve11 WOI-SC, to  
cast thc rcadcr adrift on  a sca o f  conflicti~lg opinions. 

N o w  that thc dust has scttlcd, a s y ~ ~ t h c s i s  of  thc historical 
inatcrials that bear on  the thrcc controversial arcas will f u r ~ ~ i s h  
somc cross-illulnination. N o  synthesis nccd undcrtakc to tracc 
in co~nplc tc  dctail the dcvclop111c11t o f  thc  An lcnd~ncn t  a ~ l d  its 
antcccdcnt bills. N o t  o11ly is thcrc n o  nccd to  duplicate the  chro- 
nological labors that othcrs have alrc:ldy pcrformcd, h u t  t o  d o  
so  is to  risk s w a n ~ p i n g  the r c d c r  in a Illass of  dctail that is 
bcwildcrillg rathcr than i l l~ i i l i na t ing .~~ '  Instcad my effort will he 

20. Ware v. Hyltoll, 3 U.S. (3 Da11.) 190. 207 (1706). In "the co~istruction of  
tllc l ang l l ag r  o f t h c  Constitution . . . as i~idccd in all  other instanccs whcrc 

~011stru~tion b C C O ~ i ~ c s  ncccssary, wc arc to placc oursclvcs as ncarly ns possiblc 
in  tllc condition of the men who framed that instr~r~l lc~i t ."  Ex p r t c  Bnin. 121 
U.S. I .  12 (1887). 

27. I t  is unsatisfying to havc thc fastidiously tirtailcd study of Fairman dis- 
rnisscd tIlc that it is "in thc opinion of this writcr against thc 

wciglit of thc cvidcncc." Kclly, Fourteenth 1081 notc 106. As will dcvclop, 
Kclly was altogcthcr wrong. 

28. Sir Hcrbcrt Buttcrficld, G c o t ~ c  111 drrd 111c Hicfor.inrrs 225 (1 960). 
29. Scc Uickcl; Joscph 13. Jamcs, 771c Flzlrrrirr,q c$ rl~c Fo~~rrccr~rlt Arrrcr~drrrcr~f 

(1956); and Harry Flack, 77rc Adopriar~ I$ rlrr Fo~it.rc~rrrl~ Arrrrrrdrrrcr~r (1908). 



to focus on thc facts that sceni to me crucial, to takc account of 
discrepant facts, and to analyze views that are opposcd to minc. 

Following thc Icad of Howard Jay Graham and Jacobus 
tcnIj~-ock,~" academicians havc shown a growing tendcncy to 
attribute to thc framcrs of  thc Fourtccnth Amcndmcnt moral- 
legal conccptions formulated by some abolitionists during their 
crusade of thc 1830s-1860s, and to rcad thosc conccptions of 
substantive duc process and cqual protection into thc Amcnd- 
mcnt. Noblc cnthusiasm is no lcss p rom to distort thc vision 
than vulgar prcjudicc. In evaluating thc historical facts wc do 

wcll to bcar in mind Flaubcrt's view that "pcrsonal sympathy, 
gcnuinc cn~otion,  twitching ncrvcs and tcar-filled eyes only im- 
pair the sharpncss of thc artist's vision."31 Evcn morc, thc histo- 
rian, in thc words o f  C. Vann Woodward, has "a special obliga- 
tion to sobricty and fidclity to thc r c c ~ r d . " ~ ~  

The key to all understanding of  thc Fourtccnth Amendment 
is that the North was shot through with Negrophobia, that thc 
I~cpublicans, cxcept for a minority of  extremists, wcrc swaycd 
by thc racism that grippcd thcir constitucnts rathcr than by abo- 
litionist ideology. At the inception of their crusade the aboli- 
tionists pccrcd up at an almost unscalablc cliff. Charlcs Su~nncr ,  
rlcstincd to bccomc a Icading spokcsman for cxtrcmc abolition- 

Walter Ilagcliot considcrcd that "history should bc likc a Rcmbrandt ctching, 
cnstirig a vivid light on important causcs and Icaving all the rcst unsecn, in 
slndow." Quotcd in Van Wyck Brooks, Dnys o/thc Plroci~ix 135 (1957). 

30. Graliam; Jacobus tcnBrock, Eqrrol Utidcr Low (1965). For discussion of  
tllc Graham-tcnBrock ~~coabolitionist thcory sce infra Chaptcr 13. 

31. 4 Arnold Hauscr, 7'11~ Social History 4 A r t  76 (Vintage Books, undatcd). 
Hauscr statcs tliat Flaubcrt's view was shared by the Goncourts, Maupassant, 
Gidr, Vaicry, and othcrs. " T o  gct at tlic truth of  our system of  11loralit~ (and 
cqunlly of the law)," said Hollncs, "it is uscful to omit thc cmotio~l  and ask 
oursclvcs [how far] thosc gcncralizations . . . are confirmed by fact nccu- 
ratcly asccrtaincd." 0. W. Holnics, Jr., Co1lcc1c.d L c p l  Popcrs 306 (1920). 

32. Tlw Burdm ojSncrrhcnt Hislory 87 (1960). 

ist views, wrotc in 1834, upon his first sight of slavcs, "My 
worst prcconccption of their appcarancc and thcir igr~orancc did 
not fall as low as thcjr actual stupidity . . . They appcar to bc 
nothing morc than moving n~asscs of flesh uncndowcd with 
anything of intclligc~~cc abovc the brutcs."" Tocqucvillc's 
iniprcssion in 1831-32 was equally a b y s ~ n a l . ~  H e  noticed that 
in thc North, "the prcjudicc which rcpcls the ncgrocs sccms to 
incrcasc in proportion as thcy arc c~nancipatcd." that prcjudicc 
"appcars to bc strongcr in the Statcs which have abolished slav- 
cry, than in thosc whcrc it still 

Little wondcr that t11c abolitio~~ist campaign was grcctcd with 
loathing! In 1837 Elijah Lovcjoy, an abolitionist cditor, was 
murdcrcd by an Illinois mob.""" How shallow was thc imprcss 
o f  thc abolitionist campaign on such fcclings is gl-aphically re- 

33. David Donald, Cl~orlcs S~rii~iccr otld tlrc Coii~iic~q cftl~c Cit/il IVnr 29 (1000). 
34. "[W]c call scarcely acknowlcdgc thc colnmon features of  ~iiankirid in 

this child of dcbascnicnt \vlio~n slnvcry has brought all1ollg us. His phys- 
iognolliy to our cycs is hidcous. his u n d c r ~ t a l i d i n ~  weak, his tastcs low; and 
\vc arc allllost inclined to look upon him as a hcing ilitcr111cdiatc ~ C ~ W C C I I  111a11 

and thc brutcs." I Alcxis dc Tocqucvillc, Dcrc~otrncy it1 Aiircricn 363 (1900). In 
tlic 39th Congrcss. Ilohcrt Halc of New York statcd that tlic District of Co- 
lunlbia "cont;lins a b l ~ c k  populatiorl which, 1111do~ll1tct1ly. :~pproacl~cs to  thc 
vcry cxtrcliic of ignora~icc and degradation . . . a population t l ia t  Iias come 
into this District suddcniy, just frccd from slavcry, with all the marks arid 
burdens upon thcnl that a statc of slavcry ~lcccssarily f~xcs  upon its victirm." 
C a q .  Glolic, 39th Cong. 1st Scss. 280 (1865-1806). hcrcimftcr citcd as GI,-br. 
111 citations to thc Glnlic, Scnators will bc idcntificd as such; all othcrs arc rep- 
rcscntativcs. 

Evcn o m  syn~pathctic to thc Ncgro causc. Senator H c ~ ~ r y  Wilson of Mnssa- 
chusctts, was constrained to hopc in 1864 that "thc school housc will risc to 
c~llightc~l tlic darkcncd intcllcct of a racc i~nbru tcd  by l o ~ l g  ycnrs of cnforccd 
ignorance." Quotctl in tcnBrock, 164. 

35. Tocqucvillc, supra notc 34 at %5, 364. 
35a. "[T]hc abolitionists wcrc rcgardcd t h r o t ~ ~ l ~ o u t  riiost N o r t h c r ~ ~  circlcs 

as disagrccablc alid intc~npcratc radicals a ~ i d  were hccklcd, Iinrrowcd, as- 
saultcd and even killcd hy Northcr~i ~iiohs." I h n  Lacy, Tlw Id'lli~c U.tc njBlo(ks 
i i ~  Aiircricn 54 (1972). 



vcalcd in a Lincoln incident. A delcgation o f  Negro lcadcrs had 
callcd on  him at the White House, and he told them, 

Thcrc is an unwillingness on the part of our peoplc, harsh as i t  

m a y  be, for you frcc colored people to remain with us . . . 
[EJvcr~ whcn you ccasc to be slavcs, you are far removed 
f r o m  bcing placcd on an cquality with tlic whitc man . . . 
1 cannot altcr it  if I would. It is a fact.36 

Fcar o f  Ncgro invasion-that thc cniancipatcd slavcs would 
Rock north in droves-alarmed thc N ~ r t h . ~ '  Thc  lettcrs and 
diarics o f  Union soldiers, Woodward notes, revcal an "cnor- 
mous amount of  antipathy towards Negroes"; popular convic- 
tions "wcrc not prcparcd to sustain" a commitment to cqual- 
~ty.:"' Ilacis~n, David Donald rcmarks, "ran dccp in tlic North," 
and thc suggestion that "Ncgrocs should bc trcatcd as cquals to 
wliitc mcn wokc sornc o f  thc decpcst and uglicst fcars in thc 
Amcrican mind. 

36. Woodward, supra notc 32 at 81. "In virtually evcry phasc of cxistcncc 
Nrgrocs found thc~nsclvcs systc~natically scparatcd from whitcs [in thc 
North. 18601 . . . in most placcs hc cncountcrcd scvcrc limitations to thc 
prorrc-tioti of his lifc, libcrty, and propcrty." Lcon Litwack, North ?fSlnvc*ry: 
'171~ Ncxro irr t h  I+ee States 91-97 (1%1), quoted in C. Vann Woodward, 
"Sccds o f  Failurc in Radical Race Policy" in Hynian supra notc 16 a t  126. 

37. Woodward, "Sccds," supra notc 36 at 127, 128, 131, 132. Scnator 
l'homas A. Hcndricks of hdiana statcd, "Thc policy of thc Statc has bccn to 
tiiscouragc thcir immigration . . . to protcct whitc labor. Thc prcscncc of  
ncgrocsiii largc numbcrs tcnds to dcgrade and chcapcn labor, and thc pcoplc 
have h c c ~ ~  u~~wil l ing tliat thc whitc laborcr shall bc coriipcllcd to conlpctc for 
c~nploynicnt with thc Ncgro." Globe 2939. Thc Frccdmcn's Burcau and Civil 
Itights Acts "wcrc intended not only to protect thc frcedn~cn but also to  se- 
cure a contcntcd black labor force who . . . stayed in thc South." Morton 
Kcllcr, Afiirs oJState 65, 143 (1977). 

38. Woodward, supra note 32 at 82, 83. Senator James R. Doolittle of Wis- 
consin rcportcd that "four out of five" Wisconsin soldicrs "votcd against 
Ncgro suffragc." Globe 2165. 

39. David Donald, Charles Sunrrter and the Rights ofMan 202, 252 (1970). An 
lllinois Radical. John F. Farnsworth, said "'Negro cquality' is the cvcrlasting 

O n c  nced not look bcyond tlic confincs of  thc dcbatcs in thc 
39th Congrcss to find abundant confirmation. T i m c  and again 
Rcpublicans took account of racc prcjudicc as an i~lcscapablc 
fact. Gcorgc W. Julian of  Indiana rcfcrrcd to  thc  "provcrbial ha- 
trcd" o f  Ncgrocs, Scnator Hcnry S. Lanc o f  Indiana to tlic "al- 
most ineradicable prcjudicc," Shclby M. Cul lom o f  Illinois t o  
the "morbid prcjudicc," Scnator William M. Stcwart of  Ncvada 
to thc "ncarly insurmountablc" prcjudicc, Janlcs F. Wilson o f  
Iowa to  the "iron-cascd prcjudicc" against blacks. Thcsc wcrc 

Rcpublicans, sympathetic to cnrancipat io~~ and thc p r u t c c t i o ~ ~  o f  
civil rights." Then  thcrc wcrc thc Dcmocrrt ic  racists w h o  o ~ ~ a -  
shanlcdly tliat thc Union should rcmain a " whitc 

man's" govcrnnicnt.4' In thc words o f  Scnator G ~ r r c t t  Davis 
of  Kcntucky, "Thc whitc race . . . will bc proprietors o f  thc 
land, and thc blacks its cultivators; such is tlicir dcstiny."12 Lct it 

skclcton which frightens somc pcoplc." Gloltr 204. William E. Niblack of  ln- 
diana rclnindcd the Congress that in 1851 Indiana ratificd a Constitution that 

cxcludcd Ncgrocs from thc Statc by a votc of 109, 976 to 21,084. C l o h  3212. 
"A bc]icf ill racial equality," said W. R. Urock, "was an abolitionist invcn- 

tio~i"; "to thc majority of mcn in thc midninctcc~~th ccntury i t  sccmcd to bc 
c o n d c m ~ ~ c d  both by cxpcricncc and by scicncc." "Evcn abolitionists," hc 
stntcs, "wcrc anxious to disclnir~~ any intcntio~i o f  forcing social contacts 
bctwccn [Ilc races." I)ro&, ,411 Atttrritnt~ <:ritic: Cortfrrtc nttd Ilccot~tlmttiot~ 285. 

286 (1963). Scc infra, 13crrick Ucll, Chaptcr 10 at notc 6. Racism, Phillip l'a- 
ludan statcs, was "as pcrvasivc during Reconstruction as aftcr. Americans 
clung firmly to a bclicf in thc basic infcriority o f  thc Ncgro racc, a hclicf sup- 
ported by thc p r c p o ~ ~ d c r a ~ ~ c c  of n inc tcc~~th-ccmry  scientific cvidcncc." P. S. 
Paludan, A Col,orntlt ~r,i/h Dent11 54 (1975). Scc also Kcllcr, supra notc 37. 

Many Republican ncwspapcrs in tlic North opposcd "cquality with tlic Nc- 
grocs." Flack 41. Scc also Kcllcr, id. at 51. 58, 65. 

40. Clolte 257, 739, 91 1, 27Y1, 2948. 
41. John W. Chanlcr of  Ncw York, Clobr 48, 218; Scnator Jamcs W. Ncs- 

~ n i t h  of Orcgon, id. 291; Aaron Harding of Kcntucky. id. 448; Scnator Hcn- 
dricks of Indiana, id. 880; Scnator Garrctt Davis o f  Kcntucky, id. 246-250. 
The sympathetic rcformcr, Scnator Willianl M. Stcwart of Ncvada, statcd, thc 
"whitc man's government . . . should not bc scoffcd at; that i t  was a prcju- 
dice in the country that no man has a right to  disrcgard." Id. 1437. 

42. Id. 935. 



be rcgardcd as political propaganda, and, as thc notcd British 
his tor io~raphcr  Sir Hcrbcrt Duttcrficld statcs, it "docs at least 
prcsunic an audicncc-pcrliaps a 'public opinion'--which is 
judged to bc susccptible to thc kinds o f  arguments and consid- 
erations sct bcforc it."4To~onsidcr, too, that thc Indiana Co~ls t i -  

tiltion o f  1851 cxcludcd Ncgrocs from thc Statc, as did 
Oregon,** that a substantial number o f  Northcrn Statcs rcccntly 
had rcjcctcd Ncgro suffrage," that others maintained scg- 
regatcd  school^.^' It is against this backdrop that w e  must  
Iiicasurc claims that thc framers o f  thc Fourtecnth Amendment 
swallowed abolitionist idcology hook,  line, and ~ i n k c r . ~ '  

The  framcrs rcprcscntcd a constitucncy that had just c n ~ e r g c d  
fi-om a protractcd, bittcrly fought war, a war that had lcft thcm 
pliysically and emotionally draincd. It had bcgun with a coln- 
nlitlncnt to  save the Union and had gone on to emancipate thc 
slaves. N o w  thc war-wcary Nor th  was far from anxious to cm- 
bark on frcsh crusades for thc realization ofstill other abolition- 
ist goals.48 Whilc emancipation largcly hit slavery in thc South, 
eradication o f  inequality, as Vann Woodward rcmarkcd, rc- 
q ~ ~ i r c d  "a rcvolution for the Nor th  as ~ ~ 1 1 , " ~ ~  a rcvolution for 
which ~ i i o s t  Ilcpublicans wcrc utterly unprcparcd. Thcn  too, thc 
h c t  that Rcpublicans and Democrats had bccn pretty cvcnly 
~natchcd over thc ycars, that some  districts dcfinitcly wcrc swing  
arcas, Icd Ilepublicans in thosc arcas t o  bc cautious o f  affronting 
their c o ~ ~ s t i t u c n t s . ~ ~  Many modcrate and conservative Rcpub- 

43. 13uttcrficld, supra notc 28 a t  226; comparc Stewart, supra notc 41. 
44. For Indiana scc supra notc 39; for Orcgon, scc Fairman, Stanford 32 

~ ~ o t c  58. 
45. Scc Van Alstync's sunlniary,  infra Chaptcr 4 a t  notc 16. 
40. Scc i~lfra Chaptcr 7 a t  notc 41. As latc as 1859 thc Ohio Court rcjcctcd 

all ; ~ t t a c k  on scgrcgatcd schovls. Van Camp v. Doard of Education, 0 Ohio 
407. 

47. For ndditio~lal dctails scc infra chnptcr  13. 
48. Ilonald, Sltrr~rrer I1 232-233; scc also id. a t  158. 
49. Woodward, supra notc 32 a t  79; scc infra Chaptcr 10 a t  note 6. 
50. Ihvid 1)onnld. The Poli~ics of Rerorrttrurtiori 12-1 7. 61 -67 ( 1  965) 

licans, as wc  shall see, were acutely awarc o f t h c  iinpact o n  clcc- 
tioliS o f  swccp i~ ig  radical clai~ils for political, Ict a lo~ic ,  social, 
cqurlity for the blacks." Whilc nlost ~ n c ~ l  wcrc ~ ~ n i t c d  ill a dc- 

sirc to  protect the frccd~ncn from outragc and opprcss io~l  in thc  
South by p ro l i i b i t i~~g  , , discri~nination with rcspcct to "f i~t lda-  
mental rights. without wliich frccdonl was illusory, to g o  

beyond this with a ca i i ip~ign  for political and social cqualitg was. 
as Scnator Jamcs I<. l loolitt lc of Wiscollsi~i confcsscd, "fright- 
ening" to the Republicans w h o  "rcprcsclited Statcs containing 

thc dcspiscd and feared frcc ~ i c g r o c s . " ~ ~  
A striking rcflcction of Nortlicrn scntimcnt was furnished b y  

Thaddeus Stevens, the forcmost Radical Icadcr. According to his 

biographer, Fawn M. 13rodic, hc 

sensed . . . that talk of "social equality" \vas dangeroils 
politics. When he llnrd that the ex-sla\lc Frederick ilouglass 
. . . had paraded arni-in-arnl with editor Tllcodorc Tilton, 
l1e wrote . . . "A Rood many pcoplc hcrc arc disturbed by 
tllc practical cshibition of social equality in the nrm-in-ar111 
pcrfor~iia~icc of lloi~glass and Tilton I t  docs not h c c o ~ i ~ e  radi- 
cals like 11s to partici~larl~ object. Uut i t  was certainly i ~ ~ ~ f o r t i l -  
natc n t  this tinic. The old prcji~dicc., now rcvivccl, will lose us 

As Stcvcns revealed, most  Rcpublicans wcrc  politicians first 
and idcologucs a f t c r ~ a r d . ~ '  N o t  civil rights for  blacks brlt thc 
drcadcd take-ovcr of  tlic federal govcrnmcnt  by  the Sout11 was  
their obscssivc prcoccupation Emancipation brought  thc star- 
tling rcaliratio~i that S o u t l ~ c r ~ i  representation would n o  longer  
bc limited in the House of Ilcprcscntativcs t o  thl-cc-fifths o f  the  



blacks, as Article 1, 03, providcd. N o w  each votcless freedman 
counted as a whole person; and in the result Southern Statcs 
would he ~ I I  titlcd to incrcascd rcprcsenta ti011 and, with the llelp 
of  Norther11 Democrats, would havc, Thaddeus Stevens 
pointed out at the very outset of the 39th Congress, "a niqor-  
ity in Congrcss a11d in the Electoral Collcgc." With equal 
candor hc said that the Southern Statcs "ought never t o  be rec- 
ognized as valid S t a t e ,  until the Collstitutio~l ~ h : ~ l l  be 
alncndcd . . . as to sccurc perpetual ascendancy" to  the Re- 
publican party." The  Nor th  had not  fought and quelled rebel- 

lion in order to surrcndcr the fruits o f  victory to the unrepcn- 
cls  H o w  to  circumven-.. 
of the Republicans, and i t  found 

Fourtccnth Amcndrncnt, which reduced 

as the right to vote w e n i c d  o 
seize hold of thc fict that, to borrow f r o ~ n  Russcll R. 

Nye, 
"what lies beneath the politics o f  the Reconstruction period, s o  
far as it touched the Negro, is the prevailing racist policy tacitly 
acccptcd by both parties and by the general public,"" we  shall 
a to appreciate the limitcd objcctivcs o f  the Fourtcclith 
A ~ I C I I ~ I ~ C I I ~ .  That is the reality underlying the limitcd purposes 
of the framcrs of thc Fourtccnth Amendment, and which cir- 
cunlscribcs the so-callcd "gcncrality" o f  "cqual protection" a ~ l d  
, a  due proccss." 

Proponents o f  a broad construction o f  the Amendment  have 
assumcd that advocates of  a restricted construction havc thc 

55. Clole 74; Samucl E. Moriso~l ,  The Oxford History o j h e  Attteriion People 
714 (1965). Senator John Shcrman of O h i o  said. "~icver by  m y  consent shall 
thcsc rcbcls gaiu by this war increased political powcr,  and colnc back here to 
wicld that political powcr." Globe 745. " I  would n o  more  admit the rebels to 
control thcsc States." said Senator Daniel Clark o f  New Han~psh i re ,  "than I 
would sail a ship with the mutinous part o f  a crew, and confine those w h o  
wcre faithful to thc captain in thc hold o r  put them in irons." Id. 835. 

56. "Conimcnt on C. V. Woodward's Paper," in Hyman, supra notc  16 at 
148, 151. 

burden of proving that the framers' objcctivcs were limited. 
The  shoc is on thc other foot; an i n t c rp rc t ; l t i o~~ tha t  invades 

. . . . A- what had long - x - p m y i n c c  o f  tllc 

Statcs, as, for csar~lplc ,  cr i l~l i~lal  procedure, rcquircs sonlc justi- 
fication. I t  is 11ot cnough ill that situation that the w o r d s  arc ca- 
pable of  a broad meaning; the rcscrvatio~l to the Statcs in tlic 
Tenth A r n c ~ ~ d n ~ c n t  of  ~ o \ v c r s  not dclcpatcd to  the federal gov -  / LJ - J 
crnmcnt calls for a clear s l ~ o w i ~ ~ g  that the succcssor a n ~ e ~ ~ d n i c r ~ t  
was dcsigncd to  curtail those rcscrvcd powcrs." Ove r  the ycnrs 
the Suprcmc Court ,  to be sure, has stcnciily crodcd those rc- 
scrvcd powers, but this s i~i iply rcprcscuts anothcr o f  thc usur-  
pations that bcstrcw the path of  the Cour t .  But  the historian, 
looking to  the Constitution itsclf. ]]lay not  be blind to tlic fact 
that, in the words of  Willard Hurst,  the reservation "rcprc- 
scntcd a political bargain, key terms of which assumed the con- 
tinuing vitality of  the states as prinlc law makers in mos t  af- 

57. T h c  govcrlling rulc was laid down by Chicf  Justicc Marshall: "nn 
opinion which is . . . to cstahlish a principle ncvcr bcforc r c r o g ~ ~ i z c d .  should  
bc cxprcsscd in plain and explicit terms." United Statrs \.. I j i l r r ,  25 1:. <:as. 
(No. 14,093) 55, 105 (C.C. Va. 1807). Long bcforc i t  was statrd,  "statutes arc 
not prcsumcd to ~ n a k c  any altcration in the common law, farther o r  o thcrwisc  
than thc act cxprcssly dcclarcs: thcrcforc in  all gcneral matters the law prc- 
sutncs thc act did not intend to make any altcration; for if the parliniiicnt had 
had that dcsign thcy would havc cxprcsscd it in the act." Dacon's Abridpt~otr ,  
supra notc 24. "Statutes" 1 (4). An analogous rulc was applicd to thc Const i -  
tution in thc Slaughtcr-Housc Cascs. 8 3  U.S. (16 Wall.) 36, 78 (1872). 

Such views wcrc givcn striking rcaffir~llatio~l in Picrson v. Ray, 386 U.S. 
547, 554-555 (1967). Aftcr advcrting to the common law immuni ty  o f judgcs  
from suits for acts pcrformcd in thcir official capacity, thc Cour t  statcd. " W c  
do  not bclicvc that this scttlcd principle was abolishcd by $1983, which makcs 
liablc 'cvcry person' w h o  under color o f  law dcprivcs anothcr pcrson o f  his 
civil rights . . . T h c  immuni ty  of  judges [is] wcll cstablishcd and w c  prc- 
sumc that Congrcss would havc spccifically so  providcd had it wishcd t o  abol- 
ish thc doctrinc." Thus  thc all-inclusive "cvcry pcrson" was curtailcd bccausc 
of an existing common law immunity; thc cxprcss rcscrvation o f  powcr  to thc 
Statcs by  the Tcnth Amcndrncnt demands an cvcn Inorc cxacting standard. 



f ; ~ i r s . " ~ ~  N O  tracc o f a n  intention by thc Fourtcenth Amendment 
to et~croach on Statc control-for cxamplc, of  suffragc and 
scgrcgation-is t o  bc found in thc rccords o f  thc 39th Congrcss. 
A mass o f  cvidcncc is to thc contrary, and, as will appear, thc at- 
tachmcnt o f  thc f ra~ncrs  to State sovcrcignty played a major 
rolc in rcstricting thc scopc o f  the Amendment. "[Wle ought  t o  
rc~ncmbcr,"  Justicc Holmcs said, "the grcat caution shown by 
the Constitution in limiting thc powcr of  thc Statcs, and should 
be slow to  construe thc [duc proccss] clausc in thc Fourteenth 
Amcnd~ncn t  as committing to thc Court ,  with no  guidc but thc 
Court's o w n  discrction thc validity o f  whatcvcr laws thc Statcs 
may p a ~ s . " ~ T h c  history of  the Amendment buttresses the flat 
statcmcnt that no  such jurisdiction was confcrrcd. 

"What, aftcr all," askcd Wallace Mcndclson, "arc the privi- 
lcgcs and immunities o f  Unitcd States citizenship? What proccss 
is 'duc' in what circun~stanccs? and what  is 'cqual protec- 
t i ~ n ? " ~ "  Study o f  what the terms mcant to t11c framcrs indicates 
that thcrc was n o  mystcry. Thc  three clauscs o f  $1 wcrc three 
facets o f  onc and thc samc concern: t o  insure that therc would 
bc 110 discrimination against the freedmen in rcspect o f  "funda- 
~ncntal  rights," which had clearly understood and narrow 
compass. Roughly spcaking, the substantive rights were idcnti- 
ficd by thc privilcgcs o r  immunities clausc; thc cqual protcction 
clausc was to bar lcgislativc discrimination with rcspcct to thosc 
rights; and the judicial machincry to  sccurc thcm was to be sup- 
plied by nondiscriminatory due proccss o f  thc scvcral Statcs. 
Charlcs Sumner summarized thesc radical goals: let the Negro 
have "the shield o f  irr~partial laws. Lct him bc hcard in ~ o u r t . ' ' ~ '  
'That shicld, it will bc shown, was expresscd in "cqual protec- 
tion o f  thc laws; acccss to protection by the courts found cxprcs- 

sion in "duc proccss of  law." Thc  framcrs, it necds to bc  said at 
once, had 11o t l ~ o u g l ~ t  of  creating ~111hnlilia1- rights o f u n k n o w n ,  
far-rcaching exte~lt  by use of tlic words  " e q ~ ~ a l  protection" and 
“due process." Instead, they nlcant t o  sccurc L~miliar, "funda- 
mental rights," and only those, and to p a r d  tlicm as o f  yore 
against deprivation except by (1) a nondiscrinlinatory law, and 
(2) thc established judicial proccdurc o f  thc Statc. 

58. 771r Lgitirrracy o f t h r  Busiriess Corporatiorr irr the L a w  ojtlrr Uuitrd States 
140 (1970). 

59. Ualdwin v. Missouri, 28 U.S. 586, 595 (1930). disscnting opinion. 
60. T h e  Suprenw Court: Law nnd Discretion 16 (1967). 
61. Globe 675. 



trial by  j u r y  was a fabric woven o f  many  strands-a "scanilcss 
web1'-we should be s low to countenance a rent, particularly 
o n e  no t  dictatcd by the most  urgent need. Wha t  ncccssity im- 
pelled the  C o u r t  to jcttison the "very ancient" 12-man jury?  

Tl ic  C o u r t  had painted itself i n to  a corner when  it held that 
the  Fourteenth Amcndmcnt  made  the  "trial b y  jury" provision 
o f  tlic Uill o f  Rights mandatory  on  thc S t a t ~ s , ~ O  a position, as \vc 
Iiavc seen, that  is without historical warrant. Since s o m e  Statcs 
cnlploycd less than 12 mcn, the  Cour t ,  as Justicc Harlan ob- 
scl-vcd, rccog11izc.d that the " ' incorporationist '  view . . . 111ust 

tcmpcrcd to  allow the Statcs m o r e  e lbow room in ordering 
their o w n  c r i m ~ n a l  systcms. "" T h e  Burgcr C o u r t  is presently 
retreating f rom tlic Warrcn Cour t ' s  imposition o f  fcdcral re- 
cluircmcnts o n  Statc p r a ~ t i c c , ~ '  and it might  well havc concludcd 
t11;lt the quite rcccnt cxtcnsion o f  the  Sixth Amcndmcnt ' s  trial b y  
j u r y  to  t11c Statcs was ill-considcrcd and, thcrcfore, as Justicc 
Harlan stated, tlic Burgcr  Cour t ' s  dccision in Dirtlcntl v .  Lo~risintln 
should bc ovcrrulcd." Instead, i t  chose to  rupture a 600-year 

in order to  adlicrc t o  a dubious  dccision, illustrating 
wllat Washington and Hamilton had  warncd against: a usurpa- 
tion to 111cct a grcat cmcrgcncy brccds usurpations whcrc  n o  
enlcrgcncy cxists. 

50. " 1 1 1  Ihnc-an v. Lou~sinna, 391 U.S. 145 (1968). wc hcld that thr Four- 
tcrnth Amcndmcnt guarnntccs a right to trial by jury in all criminal cases that, 
wcrc they to bc tried i t 1  a frdcral court-would come within the Sixth 
Amc~dmcnt's guarantrc." 300 U.S.  nt 86. 

51. 300 U.S.  at 118, disscntlng opinion. 
52. SupraChaptcr 18 note 3. 
53. 300 U.S.  at 118. 
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Conclusion 

T H E  historical records all b u t  incontro- 

vcrtihly cstahlish that  the  f ramers  o f  
the  Fourteenth A ~ i i c n d m c n t  excluded 

both suffrage and segregation f rom its reach; they conf ined it t o  
protection o f  carcfi~lly cnumcratcct r ights against  Sta tc  discrimi- 
nation, dclihcratrly wi th l~o ld ing  fcdcral p o w e r  t o  s u p p l y  those 
rights whcrc  they wcrc  no t  granted hy the  Statc t o  anybody ,  
cvhitc o r  black. This  was  a limitcd-tragically limitcd-re- 
sponsc  t o  thc nccds o f  blacks newly  rclcascd f r o m  slnvcry;  i t  re- 
flcctcd the  Iiagriddcn racisni that  hcld hot11 N o r t h  a n d  S o i i t l ~  in 
thrall; nonctliclcss, it was  ,111 t he  s o v c r c i g ~ ~  pcoplc w c r c  prc- 
pared t o  do in 1868. 

Given the  clarity o f  the franicrs' intention,  i t  is o n  scttlcd 
principles as good  as writ ten in to  the text. T o  "intcrprct" the 
A m c n d m c n t  in diametrical opposi t ion  to th :~t  in tent ion is to  
rewri te  t l ~ c  C o ~ ~ s t i t u t i o n .  Whence docs  the  C o u r t  der ive  author- 
ity to revise the Const i tu t ion?  In ;I Sovcr l imcnt  o f  l imited 
powers  it needs always be asked: w11;1t is the  s o u r c e  o f  the 
p o w c r  claimcd? "When a question arises wi th  respect  to the 
legality o f  any powcr," said Lcc in thc  Virginia Ratification 
Convention, the question will he, "1s it cw~rt t~cwtcd it1 tIrc C o t ~ s t i -  
t~rtiotr? . . . It is otlicrwisc arbitrary a ~ ~ d  ~ ~ n c o n s t i t ~ ~ t i o n a l . " ~  

1 .  3 Elliot 186. 
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Or, a s J a ~ n c s  Ircdcll put  it,  a law "not warrantcd by t11c Consti-  
tution . . . is bare-faced u ~ u r p a t i o n . " ~  H a m ~ l t o n  madc  clcar 
that action n o t  warrantcd by thc  Consti tution is n o  lcss a usurpa- 
tion at the hands o f  the CourtQthan o f  a Prcsidcnt. T h e  suffragc- 

s c g r c p t ~ o n  dcc i s~ons  g o  beyond thc assumption o f  powcrs  
"not warrantcd" by the Consti tution; thcy rcprcscnt thc  ar- 
rogatloli o f  powers  that the framers plainly csr l~rdcd .  T h c  C o u r t ,  
~t is s ~ f c  to  say,  has flouted t11c will o f  t11c framcrs and substi- 
tuted all interpretation in flat contradiction o f  thc original dc- 
sign: to lcavc suffragc, scgrcgation, a n d  othcr  mattcrs t o  Statc 
govcrnancc. It has d o n e  this undcr  covcr of  thc  so-callcd 
"nlajcstic gcncralitics" o f  thc Amcndn~cnt-"duc proccss" 
alld "crlual protection"-which it found  "convcnicntly vaguc," . - 
wltl~out taking into account thc  l i~n i t cd  aims thosc tcrms wcrc  1 
meant to express. Whcn ChicfJusticc Warrcn asscrtcd that "we  
cannot turn back thc clock t o  l868,""1c in fact rcjcctcd thc 
framers' ~n tcn t ion  as irrclcvant. O n  that prcmisc thc cntirc Con-  
stitution mcrcly has such rclcvancc as thc  C o u r t  chooscs t o  g ivc  
it, and thc C o u r t  is truly a "continuing cot~sti tutional  convcn- 
tion," constantly cngagcd ill rcvising thc Consti tution,  a rolc 
clcarly withhcld f rom the Cour t .  Such conduct  ilnpcls o n c  t o  
conclude that t11c Justiccs arc bccomc a law un to  t h c l n ~ c l v c s . ~  

Can it be, then, that in a civilized socicty thcrc cxists n o  
mcalls of  ridding oursclvcs o f  such a blight as scgrcgation? N o  
cost, it can bc argued, is too  high t o  bc  rid o f  thc  incubus. Archi- 
bald Cox observes: " T o  havc adhcrcd to  thc doctrinc o f  'scpa- 
ratc but c q ~ ~ n l '  would have ignorcd no t  only  thc revolution 
swccping the world bu t  the moral  scnsc o f  civilization. Law 
must bc binding cvcn upon the  highcst court ,  bu t  it must  also 
meet thc I I C C ~ S  o f  IIICII and match thcir scnsibilitics," and it is 

2. 4 Elliot 194. 
3. Supra Chaptcr 17 at notc 15. 
4. Supra Chaptcr 7 at notc 61. 
5. "[Tlhc Justiccs hrvc givcn scrious causc for suspicion that thcy havc 

co~iic to considcr tlic Court to bc abovc thc law." Lusky vii; and scc id. 101. 
Scc Lcvy, supra Chaptcr 14 notc 136; Murphy, supra Chaptcr 15 notc 13; and 
Lewis, supra Chaptcr 17 notc 56. 

fo r judgcs  t o  "makc law to  mcct  thc  occasion."' B u t ,  as C o x  rcc- 
ognizcd,  thcsc "libcrtarian, humanitarian,  and egalitarian" i m -  
p ~ ~ l s c s  "wcrc  no t  s l~a rcd  s o  strongly as to  realize thcmsclvcs  
t h r o u g l ~  Icgislation," still lcss through an a n ~ c n d m c n t .  T h c y  . 
wcrc  only  rcalizcd through thc "fatc which puts  o n c  m a n  o n  t h e  
C o u r t  rather than another."' I cannot br ing n ~ y s c l f  t o  bclicvc. 
that  thc  C o u r t  may  assume a power no t  grantcd in o rde r  to cor-  
rcct a n  cvil that  thc pcoplc wcrc,  and r c n ~ a i n ,  un ready  to  curc .  
Justification ofjudicial usurpation-the IaLxl H a m i l t o n  a t t ac l~cd  
t o  cncroachmcnts on  the lcgislativc function-on thc  g r o u n d  
that thcrc is n o  o t l ~ c r  way  to  bc rid o f  an a c k n o ~ l c d ~ c d  cvil  
smacks  o f  thc  discredited doctrinc that "thc cnd  justifies t h c  
~ n c a n s . " ~  Jehu Stuart  Mill cautioned against man 's  disposit ion 
' 6  t o  imposc  [his] o w n  opinions  . . . as a rule o f  conduct  o n  
othcrs ."TThc Inquisition burned hcrctics a t  t h e  s take  to s a v e  
thcir souls. 

T h e n  thcrc arc thc  costs t o  constitutional go \~c rnmcnt ' "  o f  
c o ~ ~ n t c n a n c i n g  such usurpation. As t11c C o u r t  itsclf has d c ~ n o n -  

6. Thc Rolc (grlrc S~cprctt~c Ct11rr.r it1 Attlcrirot~ C O I W ~ I ~ ~ I ( V ~  I10 (1070). COX: 
docs not rcgard tlic scgrcgation decisions as "\vrong c \ w  in tlic most tech- 
nical scnsc," id. 109, although lic statcs. "Plainly. tlic Court  \\!as not applying 
customary constitutional principles." Id. 60. 

7. Id. 35. 
8. Lord Chancellor Sankcy statcd. "I t  is not admissihlc t o  d o  a great right 

by doing a littlc wrong . . . I t  is not sufficient to d o  justicc hy obtaining a 
propcr rcsult hy irregular or impropcr means." Q t o t c d  by Chief Justice 
Warrcn in Miranda v. Artzona, 384 U.S. 436, 447 (1966). Lcvy ohscrvcs that 
scholars "cannot bc ignored and cannot hc gainsaid \vlicn thcy insist that any 
mcans to  a justifiable cnd is, in a dcmocratic society, a ncnious doctrinc." 
Lcvy, Worrctr 190. 

9. Morc  fully quotcd. infra notc 20. 
10. C o x  statcs. "Ncarly all tlic rulcs o f  constitutional law written hy thc  

Warrcn Cour t  rclativc to individual and political liberty, cqunlity. criminal 
justicc, impress mc  as wiser and faircr than tlic rulcs thcy rcplncc. I \vould SLIP- 

port ncarly all as important rcforms if proposcd in a lcgislativc chanibcr o r  a 
constitutional convention. In appraising tlicm as judicial rulings. howcvcr, I 
find it ncccssary to ask whcthcr an cxccssivc pricc was paid for ciilarging thc  
sphcrc and changing the naturc o f  constitutional adjudication." Cox, supra 
notc 6 at 102. 



stratcd, unconstitutional action to curc a manifcst cvil cstab- 
lislics a precedent, as Washington and Haniilton warncd, that 
cllcouragcs transgressions wlicn such urgcncy is lacking. Time 
alld ag i i l  the Justices tlic~llsclvcs have accuscd their brethren of 
; ~ c t i ~ ~ g  without constitutional warrant. So to act is to act uncon- 
stitutionally; in anothcr ficld thc Court itsclf brandcd its own 
course of conduct ovcr a hundrcd-ycar span as "unconstitu- 
tio~lal."" "In a govcrnmcnt of laws," Justicc Brandcis cau- 
tioned, "cxistcncc of thc govcrnmcnt will bc impcrillcd if i t  fails 
to observe tlic law s c r u p ~ l o u s l y . " ~ ~  Justicc Frankfurtcr added 
that "Self-willcd judgcs arc thc lcast dcfcnsiblc offcndcrs against 
g o v c r ~ ~ ~ i i c ~ i t  undcr law." 'Wow long can public rcspcct for the 
Court, on which its powcr ultimately dcpcnds, survivc if thc 
people bcco~nc  awarc that thc tribunal which condcmns thc acts 
of others as unconstitutional is itsclf acting unconstitutiona~~y? 
Itcspcct for tlic liniits on powcr arc tlic csscncc of  a dcniocratic 
society; without i t  tlic cntirc democratic structurc is undcr- 
~nincd and the way is pavcd from Wcimar to Hitlcr.I4 

I I .  Eric Ry. C o .  v. Tompkins ,  304 U.S. 64, 77-78 (1938). 
12. Olmstcad v. Unitcd Statcs, 277 U.S. 438, 485 (1928). 
13. "From thc Wisdom o f  Fclix Frankfurtcr," Il/isdorr~, vol. 111, N o .  28, p. 25 

(1059), q ~ ~ o t c d  by Kathryn Griffith, J~r(qc Lcnnrrd Hnrrd nr~d  f11r Rolr c$llrr Frd- 
,~l~,lI Jlrfli(inry 200 ( 1973). 

14. As I'roCcssor Chnrlcs lllnck stntcd, whcri urging nonintcrfcrcncc with 
the Wnrrcn Cour t ,  "constitutional lcgality is indivisible . . . thc right to  
wound  o n c  part o f  the body as you niny dcsirc is the right t o  dcstroy the lifc." 
'Ilrc I'~.ol~lr nr~d flrr Courf 190 (1960). Madison said, "It is o u r  d u t y  . . . to  
take cnrc that the powcrs o f  thc Constitution bc prcscrvcd cntirc t o  cvcry 
dcpnrtmcnt o f  Govcrnmcnt;  thc brcach o f  thc Constitution in o n c  point, will 
hcilitntc thc brcnch in nnothcr." 1 Aririnls o/ Corlgrcss 500. 

In n review of Alcxandcr Bickcl's last work,  T11c Morzllify of Corr.crrrt, Pro- 
kssor Alnn M. 1)crshowitz statcs that Uickcl saw "the Nixon  Prcsidcncy and 
Wntcrgatc ns the 'uttcrly incvitablc' conscqucncc o f  thc  undisciplined libcral- 
ism 2nd 'rcsult-orientation' o f  thc Warrcn Court." Dcrshowi tz  coninicnts, 
"A strnngc rclationship. probably w r o n g  and surcly ovcrstatcd." "Book Re- 
views," 77rc Ncw York Tirrm Book Rcoicru, Scptcmbcr 21, 1975. at 1. But  
Nixon's "idca" man, Donald Santarclli, cpi tc  plainly had Icarncd f rom thc 
Warrcn Court .  Supra Chaptcr  17 at notc 59. 

Proponcnts of tlic "original undcrsta~iding," Sanford Lcv- 
illson justly chargcs, arc rarely prepared to press i t  all t he  way: 
"Thus opponents of the [Vietnam] war cagcr to return to the 
original understanding of the War Power arc not likely to be 
cagcr to rcturn to what was probably thc ratlicr co~iscrvativc 
initial undcrstanding of frccdom of  s p c c c h . " ' ~ i g o r o u s  consti- 
tutional analysis halts at the door of particular yrcdilcctions. 
Sctting practical considcrations aside for tlic ~ i i o m c ~ i t ,  intcllcc- 
tual honesty demands that the "original u n d c r s t a ~ i d i n ~ "  be 
ho~lorcd across tlic board-unlcss we arc prepared to  acccyt ju- 
dicial rcvision wlicrc i t  satisfies olrr prcdilcctions, as is the cur- 
rent fashion. But that is to reduce "law" to the will o f  a kadi. 
Tlic list of cascs that would fall \vcrc tlic "original undcr- 
standing" lioncstly applicd is indccd formidable. As Grcy  surn- 
marizcs, "virtually thc cntirc body of doctrinc dcvclopcd undcr 
tlic duc proccss clauscs of tlic 5th and 14th amcndmcnts ,"  the 
corc "rcquircmcnt of 'fundamentally fair' proccdurcs in crimi- 
nal and civil procccdings," and "cvcrytliing that has bccn la- 
bclcd 'substantive duc proccss' \vould be climinatcd," cvcn 
though i t  "~i iust  constitutionally frcc the federal g o v c r n ~ n c ~ i t  to 

cngagc in explicit racial discrimination," for "thcrc is 1 1 0  textual 
warrant for rcading into the due proccss clausc o f  tlic fifth 
a n i c ~ d ~ n c ~ i t  any of the prohibitions dircctcd against tlic statcs 

9 ,  by the equal protcctio~l clause. t l c  adds, "tlicrc is serious qucs- 
tion how much of tlic law prohibiting state racial discrimi~iation 
can survivc honest application of  the i~itcrprctivc ["original 
iindcrstanding"l model. I t  is clear that thc equal protection 
clausc . . . was / ro t  intended to guarantee equal political rights, 
such as tlic right to votc or to run for office, and pcrliaps in- 

Jcffcrson "forcsn\\f thnt if thc Constituticxi wcrc  cvcr tlcstroycd. it \ \~ould  b c  
dcstroycd by construction o r  intcrprctntion. in tinnl analysis, b y  t h c  fcdcrnl 
judiciary." Cnlch 1'. I'nttcrson, Tlrr C o r ~ s f i ~ r r ~ i e l r ~ ~ ~ l  1'r.itrril~lc.c elf T1rcwrn.c-l~[frrlcorr 
70  (1953). 

15. S. Lcvinson, "Fidelity to  Ln\v rind t h c  Asscssl i~cnt  o f  I'oliticnl Activity," 
27 Stan. L. Rcv.  1185, 1200 notc 68 (1975). 



cludi11~ the right to scrvc on juries."" But bccausc rcpudiation 
of the cascs would have undesirable conscqucnccs, i t  docs not 
f ~ l l o w  that the prior dctcrminations wcrc authorized by thc 
<:onstitution." Wl~atcvcr may be thc merit of Judgc Joseph 
I - I~ t c l l~ son ' s  method of  decision in common law cascs-first 
a "lluncll," then a hunt for lcgal rationalization-IR such 

reasoning backward in constitutional cascs displaccs choiccs 
; ~ l r c a J ~  11ladc by the framcrs. I t  pcrilously rcscmblcs thc subor- 
cli l lntjoll  of "law" to the attainment of cnds dcsircd by a ruling 
p w e r  \Vllic]l was the hall~nark of Hitlcrism and Stalinislll. 

tlad i t  fallc11 to me, thcrcforc, to dccidc somc of the "substan- 
tive drlc process" allti "cqual protection" cascs nb iriitio, I should 
llavc felt co~lstraincd to hold that t11c rclicf sought lay outside 
tlle c - o ~ l f i ~ ~ c s  of the ji~dicial powcr. 'Vt  would, howcvcr, be ut- 
tcrly unrcalistic and probably impossiblc to undo t11c past in the 

I f , .  ( ;rry. "l)o W c  Havc an Unwrit ten Consti tut iot~?,"  27 Stan. L. Itcv. 
703, 710-712 (1075). An earlier illustrativc list had bccn firrnislicd by Uork, 
"Ncr~tral  I'rinciplcs and S o m c  First Amcndmcnt  Prohlcnis," 47 Irid. L.J. I, 
11-12 (1071). If cffcct be given t o  thc framrrs' intc~it ion,  thc dccisio~i 111 

S~rautlcr  v. Virginia, 100 U.S. 303 (1879), that Ncgrocs must  h c  pcrmittcd to  
srrvc ;~s, iurors,  was wrongly dccidcd. Scc Chairman Wilson, supra Cliaptcr 2 
at ncltc 26, the  colloquy bctwccn Wilson and I)clano, and rcmarks by Moulton 
A I I ~  12awrcncc, supra Chaptcr  9 at notcs 25-27. 

17. Supra Cliaptcr 14 at notcs 103-104. 
18. J .  C. H ~ ~ t c l ~ c s o r ~ ,  "Thc J u d g m c n t  Intuitive: T h c  Function of  thc ' H L I I K ~ '  

in Judicial I>ccision," 14 Corncll L. Q. 274, 287 (1929). Scc also Martin Sha- 
piro, 1 . n ~  nun Politirs it1 t11r Slrpror~c Court 15 (1064). 

19. Justicc Stcvcns rcccntly cxprcsscd a similar vicw. R u n y o n  V. McCrary,  
06 S .  (3. 2586 (1976), prcscntcd thc issuc whcthcr thc fcdcral Act o f  1860 pro- 
hibits private schools from excluding qualified childrcn o n  racial grounds: 

.I'hcrc is no d o u b t  in my mind  that that construction o f  thc  statutc would 
have aninzed thc legislators w h o  votcd for it . . . [Slincc thc lcgislativc 

history discloses an intcrit not  to  ou t law scgrcgatcd schools a t  that tirnc, it is 
quitr  unrcalistic to assumc that Congrcss intcndcd thc  broadcr rcsult of  
Ixd i ib i t ing  scgrcgatcd privatc schools. Were w c  writ ing o n  a clcan slatc, I 
would thcrcforc votc t o  rcvcrsc. 

Concurring opiniorl. 

facc of  the, cspcctntions that tlic segregation decisions, for cs- 
a ~ ~ p l c ,  have aroused in our  black citizenry-cspcctntio~ls con- 
firmed by cvcry decent instinct. That  is inore thnn the courts 
shoulJ undcrtalic and more, I hclicvc, than the A~nc r i r an  pcoplc 
would dcsirc. I3ut to  accept thus far accon~plishcd cnds is not to 
co~ldonc  the cor~tiriucd c ~ i ~ p l o y n ~ c ~ ~ t  of the unla\vfr~l Incans. 
If the cascs listed by Grcy arc in fact in contravention o f  t11c 
Collstitution, the difficulty of a rollback callnot cscr~sc  the rwr- 
titrrrcltiorr of such urlconstitutio~ld practices. 

This is not thc place to essay the massive task of furnishing a 
blucpri~lt  for a rollback. Uut the judges might [ q i n  by c ~ ~ r b i ~ l g  
thcir reach for still morc policymaking power, by withdrawing 
from cxtrcnlc incasurcs such as administratio11 ofsc l~ool  sys tc~l l s  
- g o v u ~ i ~ ~ ~ c ~ ~ t  by dccrcc-wllich hnvc disquictcd cvcn sym-  
pathizers with thc idtimatc objcctivcs. Such dccrccs canllot rest 
on thc assertion that the Corrstitrttio~t dcrrmrrds busing, whcn  i l l  

truth i t  is the Justices who require i t 2 "  111 co~ l t r avc~ l t i o~ l  o f  tllc 
framcrs' intention to leave such matters t o  the Statcs. Tllc doc- 
trinaire extension of false doctrine c o ~ l l p o u ~ ~ d s  the arrogation. 
So  too, grcatcr rcstraint in r c a p p o r t i o ~ ~ r ~ ~ c ~ l t  Iilattcrs, the retur11 
o f  the administration of local cri~nirlal, libel, and obscenity law 
to the Statcs would not only respond to constitutional lirl~ita- 
tions but to preponderant public ~ ~ n t i n ~ c n t .  Judgcs should take 
to  hcart Justicc Holmcs' admonition in Billdrr~'rr I ) .  Mirsclrrri: 

wc ought to rcmcmbcr the grcat caution shown by the Consti- 
tution in limiting thc powcr of thc Stntcs, a n d  should be slow to 
constrnc thc causc in thc Fourteenth Anicndmcnt as conimitting 

20. Cf.  Lino A. Grnglin. Iltmsrcr Iiy 1)crvcc (1076). Just icc Rrhnquis t  rr- 
mindcd us o f  Jolin Stuart Mill's statcmcnt. "Thc disposi t ion o f  ~ i l a ~ i k i n d ,  
whctlicr as rulcrs o r  as fellow citizens, to  i m p o s e  thcir ou.n opinions a n d  in- 
cl inat io~is  as a rulc o f c o ~ ~ d t ; c t  or] othrrs ,  is s o  cnrrgctical ly suppor t rd  b y  s o m c  
of thc bcst and  sonic  o f  tllc worst  fcclings incidcnt t o  h u m a n  naturc, that  it is 
hardly c\.cr kcpt 1111dcr rcstraint by anything h u t  \vant o f  po\vcr." Mill ,  01, 

Lihrrry 28 (1885), quotcd i l l  Furman v. Gcorgia, 408 U.S .  238, 467 (1972). dis- 
scnting opinion.  



t o  t h c  (ku r t ,  with n o  guide but the Court's own discretion, tlic 
validity of whatever laws the Statcs nlay pass.20" 

I [is coullr;cl is heavily underscored b y  the  manifest intention o f  

the  fralllcrs t o  limit federal intrusion in to  Statc internal affairs 
t o  a plainly described ~ l l in imum.  

All this Inay seem like idle theorizing in light o f  Justice 
Stollc's fanlous d i c t u ~ n  that "the only  check upon  o u r  o w n  ex- 
crcisc o f  power  is ou r  o w n  scnsc o f  s e l f - r c ~ t r a i n t . " ~ ~  Were  this 

true,  it would  offend against one  o f  the m o s t  fundamental prcnl- 

iscs o f  o u r  constitutional systcm. " l~npl ic i t  in the systcm o f  
govcr l lmcnt  [ the Framers] designed," Alpheus T l ~ o m a s  Mason 

statcd, "is the  basic premise that unchecked powcr  in any hands 
w11;ltsocvcr is i n t ~ l c r a b l c . " ~ ~  "Unc l~cckcd  powcr"  cmpl~at ica l ly  
was not  co~lf idcd to  thcjudiciary;  as Hamil ton wro te  in Federal- 
ist No .  81, the  Justices m a y  be impeached for usurpation o f  
Icgislativc I'rcsidcnt Taft ,  n o  wild-eyed radical, ac- 
knowlcdgcd in 191 1 that the judicial sys tcm was no t  work ing  

ns it should,  nnd stated, "Makc your  Judges responsible. 1111- 
pcncll thctll. In lpcachn~cnt  o f  a judge  wou ld  be a very h c a l t h f ~ ~ l  
t l l i~ lg  in tllcsc C U I ~ ~ C ~ S ~ I I I C  as impeachment is, it is 

yet  lot s o  difficult as a m c n d ~ ~ l c n t ,  which requires approval b y  
tllrcc-fourths o f  the Statcs. A t  o n e  t ime  Urnndcis a11d Frank- 
f i~r tcr ,  it ~ i c c d s  to be rcmcmbcrcd,  favored an a ~ ~ ~ c ~ ~ d ~ ~ ~ c n t  that 
would  rcnlovc the due proccss clausc f rom the Consti tution al- 

20.1. Scc s i ~ p r ; ~  (:haptcr 21 at 11otc 41. 
21. U t ~ i t c d  Stntcs v. Llutlcr, 207 U.S. 1, 70 (1036). dissenting opinion. 
22. "Myth and Reality in S u p r c n ~ c  C o u r t  Drama," 48 Va. L. Rev. 1385, 

I405 (1062). 
23. ( $ t o t e d  supra (:l~aptcr 15 at ttotc SO. 
24. (Juotcd iu Joscpli 1'. Lash, l'rorri rlrc I1inric.c of Fcdis Frnrlkfrcrtrr 1 13 note  3 

(1075). Scc also Lusky 80. The  S u p r c ~ ~ ~ c  Cour t ,  b y  Justice Frankfurter, statcd, 
"l{cstraillts ~ I I  o u r  jurisdiction arc sclf-imposed only in the scnsc that tlicrc is 

from our  decisions n o  i tn t~~cdia tc  appcal short  o f  i tnpcac l in~c~i t  or constitu- 
tional a r n c ~ ~ d n ~ c n t . "  Rochin v. California, 342 U.S. 165, 172 (1952). 

togcthcr.2VUut such heroic measures wou ld  he  u ~ l ~ l c c c s s a r y  in 
the facc o f  n t l  nrouscd public opinion,  n m i ~ h t y  c1lsi11c, ns I'rcs- 
idcnt N i s o n  learned after the "Snturday N i ~ h t  M a ~ s a c r c . " ~ ~  
"The Cour t , "  \\.rote Charles L. Black, "could n c w r  have  had  
the s t rength  t o  prevail in the  facc of  resolute public rcpud in t io~ l  

o f  its I cg i t i~~~acy . "2 i  

i A prinlc task o f  scholarship, thcrcforc, is t o  h c i ~ h t c n  pub l i c  
1 a\varcncss that  the C o u r t  has hccn ovc r l cap i~ lg  its b o u ~ l d s .  
1 "[S]cholnrly csposurc  o f  the  Cour t ' s  n l ~ u s c  o f  its po\vcrs." 

I F r n ~ l k f i ~ r t c r  co~ls idcrcd,  \vnuld " b r i n ~  a h o u t  n shift ill t h c  
Cour t ' s  v i c \ ~ p o i n t . " ' ~  Such awnrcllcss is n Ilcccssnry prc l i~l l i -  
nary for, as Mnson o l w x v c d ,  "only th;lt p o w e r  \vhich is rccog-  

25. Louis Ja t f . .  "Was Ilrandcis all Activist! 7-11c Search for I r ~ t c r l ~ ~ c d i a t c  
l'rcmtscs," 8 0  I iarv.  L. lie\.. 080. 980 (1967). 111 1024 F r a ~ ~ k f t ~ r t c r  statd that  
"The duc  process clause o u g l ~ t  to go." "The  Ilcd T c r r o r  ofludic-ial I l c f o r ~ ~ ~ , "  

40 ,\'CI), I<rprlili( 110, 113, rcpri t~tcd i t ]  Frankfurter. IAIII, t 1 1 d  I'oIifi(.c 10. 10 
(Maclcish J I I ~  I'ritcl~ard cds. 1030). 

T h e  r c q u i r c t ~ ~ k t s  for ~ I I I ~ I I ~ I I I ~ I I ~  o r  ~ I I I ~ ~ ~ C ~ I I I I C I I ~ ,  i t  111ay llr sttggcstcd. a r c  
s o  cltlcrclus as to  render the (:cwrt's decisions all hut  irrcvoc-ahlc. "[llf t l ~ c  pol- 
icy o(  thc govcrllnlcnt is to hc ~rrcvclcahly fiscd Ily the tlccisirms of  t l ~ c  Su- 
~ ~ C I I I C  C o u r t , "  snicl L i ~ ~ c m l t ~  111 his First Ittaugural Acldrcss. " the pcoplc \vill 
have c c ; ~ s ~ d  t c l  hr their o\v11 rulers." (Juotcd in M o r t o ~ ~  Kcllcr. :![j;lir.c i!f S1,lrc 
17-18 (1077). 

26. Attorticy Gcncrnl IJlliot l l ~ c l ~ a r t l s o l ~  rrsignrtl r a t l ~ c r  th.111 ( I i s ~ . l ~ ~ r g c  Spc- 
cia1 I'rosccutor Archibald (:ox a t  thc insistenre o f  I 'rcsidct~t N i s c l ~ ~ .  I>cputy  
Attorticy Gcncral  Will ian~ Iluc-kclsl~aus \vas t l iscl~argcd for rclitsal to  dis- 
charge (:os.  

37. .nc I'c,,II,. ,III,I ~ I I I .  ( : I I I ~ I ,  2oo ( I O M ) ) .  
38. (Juotcd i i t  L.1~11, sul3r.l 11otc 3.4 . ~ t  5'). Ilotlcll r c k r r c d  to "the rcvcrcntial 

a\vc-bred-of-ignoraticc, with \vliich most  An~cr icans  rcg:irdcd t l ~ c  Cotlr t"  i n  
1937. i\'irrc . \ IIw 247 (10.53). I'rofcssor Charles Black urges that la\vycrs "rlcvcr 
cease to call thc  C o u r t  to accclunt, and to u r s c  r c a o l l  u p o ~ ~  it. I t ~ a d c c ~ t ~ ; ~ t e  
reason, lack o f  rcsponsivct~css to  counter -a rg t ln~ul t  [as in Ilcynoltls v. Sitlls] 
-tlicsc arc sclf-\vounding sins in any court." Address, "ThcJudicial  I'o\vcr 
as Guardian o f  Libcrtics," hcforc a S y m p o s i u n ~  o t ~  "The  S u p r c r ~ l c  C o u r t  
and  Cot~stituticmal Lillcrtics in Modcrn  An~cr ica ."  Wayne  Statc Ullivcr- 
sity, Dctroit, Mich., Oct .  If], 1976. at 0. A r r o g a t i o ~ ~  o f  powcr  \\~itlilicld is 
far worse.  



Ilizcc{ call bc  cffcctivcly l i ~ i i i t c d . " ~ T a l l s  for disclosurc o f  the 

Court 's  real role have bccn made  by  both  proponents and op- 
poncllts o f  judicial "adaptation" o f  the  Consti tution.  Justicc 

Jackso~i ,  it will bc rccallcd, called o n  the Justices in the  dcscgrc- 
gation case to  disclose that they were "ninking n e w  law for a 
11cw day"; 2nd Judge Lcarncd Hand  declared that  "If w e  d o  

need a third [legislative] chamber  it should appear for wlint it is, 
2nd ~ i o t  ns the interpreter o f  inscrutable p r i ~ ~ c i p l c s . " ~ ~  

Forty ycnrs ngo the philosopher Morris  11. C o h c n  wro te  t o  
I)sofcssor Frankfilrtcr, "thc who le  systcni is fundn~iicntally dis- 

h(>~icst  in its pretensions ( p r c t c ~ ~ d i r ~ g  to sny wlint tlic Const i tu-  
tio11 Inys d o w ~ i  when thcy [ the  Justices] arc in fact deciding wha t  
Itlicy tliink] is good  for  the country.)":" 13ut Martin Shapiro  

nrgilcd: "Suicidc is n o  niorc  moral  in political than in  pcrsonal 
lifc. It would  bc fa~itast ic indeed if the Supreme C o u r t ,  in the 
nnmc o f  sound scholarship, wcrc  to disavow publicly the 
~i iy t l i  o n  which its p o w c r  rests . . . If the m y t h  . . . is dc- 
stroycd . . . the C o u r t  loses powcr.  "" Power  in the  service o f  

~i iora l  impcrativcs must  n o t  rest o n  a ~ h a r n . ~ V t  is n o t  "scholar- 

ship," but  obedience to c o ~ ~ s t i t u t i o ~ i a l  limitations that  calls for a 
Iinlt. "Thc foundation o f  morality," said T h o m a s  Hux lcy ,  "is t o  

20. Mason, supra note 22 a t  1405. Mason states. "oncc the public rccognizcs 
the personal naturc of thc judicial powcr, it would bccomc difficult for thc 
i\~tIic-iary to function at all." Id. 1399. 

30. 7hc 13ill q[Ri@ts 70 (1962); scc also A. S. Millcr and R. F. Howell, "The 
My[li of Neutrality in Constitutional Adjudication." 27 U .  Chi. L. Rev. 661, 
605 (1060). 

31. Lcttcr to Felix Frankfurter, January 27, 1036, L. C .  Roscnficld, Porfroif ($ 
n Pl~iloso~~lrc~r: Morris Rq11rnc.l Cnlrcrt irr Lqc mnrrd Lcffers 270 (1902), quoted in  
1,asli. supra notc 24 at 55. TIicrc is a "credibility gap bctwccn thc- Court's prc- 
tensions and its actions." P. D. Kurland. Polifics, rlrr Corrs~if~rfiort o r d  f11e Worr.cr~ 
Colrrt xxiii (1070). 

32. Supra notc I8 at 27; scc also supra Chaptcr 7 a t  notcs 56-57. 
33. Cf. I'aul Urcst, Prorcsses of Corrsfif~rfiorrol Dcrisiorlrrlnkir~,q: Coses orrd Mofc- 

rids I I46 (1975). 

liavc done,  once  and for all, with lying.""' 0 1 1  n practical Icvcl. 
ns I'rcsidcnts Lyr idonJol inso~i  2nd Iticli.ird N i x o n  Icnrncd, noti-  
disclosurc t o  the pcoplc crcntcs n credibility 

T h e  nation cannot afford t o  countenance a g a p  bctwccn w o r d  
and dccd on  the  pnrt o f  its highcst tribunnl. n tribunnl r q a r d c d  
by  s o m e  ns tlic "nntional co~iscicncc." It should  n o t  tolcrntc t h e  
spcctnclc o f  n C o u r t  that pretends to npply co~ i s t i tu t io~ in l  ninti- 
dates wliilc in fact revising t l ic~i i  in accord \\,it11 tlic p rc fc rc~ icc  
o f  a 111;1jority of  tlicJmticcs w h o  seek tn i r ~ ~ p o s c  111r'jr \ \ . i l l  o n  tlic 
~ i n t i o ~ i .  Ilic-linrd N i s o n  Icnrncd n t  1;ist t l i n t  cvc.11 n I'scsidclit 
cnli~iot  set I i i ~ i i s ~ l f  .ibo\.c the I:i\v, tIi:lt lie is ohliScd " ' t o  tnkc 
(:;ire. t l i . i t  tlic I , ; I \ v s  he. I~ii t l i l i~lly c~cc11tc.tI.' I t  is 11c.c-cssnry ;111d 
riglit t1i;it the  nine Jl~sticcs be  held to  a like sta~id;ird.":" "7-lie 

0 . people, In thC \rortls o f  five early State Co~i s t i tu t ions ,  " h a v c  a 
right to require. o f  thcis . . . ~ii;igistrntcs n l i  csnct  n l i c l  c o ~ i s t a ~ i t  
observance" of  the "fundn~iicntnl  principles o f  tlic C o ~ i s t i t u -  
tion."" A ~ i i o ~ i g  tlic mos t  fundn~iicntal  is t h e  csclusion o f  the  
judicinry fro111 policymnking. 

Let it n o t  be said of  us  as Gibbon  said o f  I l o ~ i i c :  "The irr~oqc. o f  
a free colist i tut io~i was  preserved with dcccnt rcvcrclicc. 7 l i c  
R o m a n  scnntc q q ~ c n r d  t o  posscss the sovereign author i ty ,  arid 
dcvolvcd o n  the cmpcrors  all tlic csccutivc po \ rc r s  of  g o v ~ r 1 1 -  
~iicnt."" H H ~  rcio Scnntc dcvolvcd tlic pol icy~i inking po\vcrs  011 

the Cour t ;  they arc self-confcsrcd and su rv ive  o n l y  hccnusc tlic 

34. Quoted in H. I. Mcrickcti, Trn~fitc Ri,qlrf mil Il'r-ory 107 (1034). 
35. "The contrast I~ct \ \ .c r~i  ~norali ty profcwcd hy s o c ~ r t y  antl i ~ i i ~ ~ i o r n l i t y  

practiced o n  its hcl~all't~i.ikcs h r  rontcliipt of In\\,." C)n Lcc v. U ~ ~ i t c t l  Stntcs. 
343 U.S. 747. 758-750 (1052). Justicc Fratikfurtcr, disscnt~tig op~tiioti. 

30. Lusky 20. 
37. Supra Chapter 15 n t  note IH.  
38. 1 Gibbon, Tlrc Hisfor)' i!/flrc llcrlir~c nr~d 1:nll q/ fhc Korrrnrr l$ll~itc 215 

(Nottinghani Soc. undated) (c~iipliasis added). H c  said of tlic Ronia~i  cliipcr- 
ors that "thcy surroundctl tlicir tlironc with dark~icss. coticcalcd tlicir irrcsist- 
ihlc strength. and Iiutnl~ly profcsscd tlictiisrlvcs tlic accou~itahlc tiiinistcrs of 
the sctiatc, ~ r h o s c  suprcrlic dccrccs tlicy dictated arid ohcycd." Id. n t  -30.3. 



Alilcricall p c o p l c  a rc  u n a w a r c  tha t  t h c r c  is ;1 y a w n i n g  g u l f  

h c t w c c n  Judicial  professions a n d  practice. A n  e n d ,  I w o u l d  urge ,  
t o  p r c t c n c c  If g o v c r n m c n t  b y  jud ic ia ry  is ncccssary  t o  p rcscrvc  

t h e  spir i t  o f  o u r  d e m o c r a c y ,  let i t  b e  submitted in plainspoke11 

C7sliion t o  t h c  pcoplc-thc u l t imatc  sovcrcign-for  their  

approva l .  

Appendix I 
Van Alstyne's Critique of 
Justicc Harlan's Dissci~t 

P IIOFESSOR Van Alsty~ic 's  article' consti- 
tutes tlic iiiost cs tcndrd  ; ~ t t c ~ i i p t  t o  rcfutc 
Justice Harlan's dissc~it in R c p o l d s  17. Sirt1.c.' 

111 the course o f  m y  discussio~i o f  suffrngc, rcapport io~inicnt ,  a n d  tlic 
"open-cndcd" theory I sought t o  take nccoullt o f  his views. T h a t  por- 
tion o f  his article which dealt with thc "rclncdy" aspect o f  Harlan 's  
analysis has in part bccn discussed in conlicctioli with Justice I3rcntian's 
adoption o f  the Van Alstync a r g u n l c ~ i t . V a l i  Alstyllc also attributes t o  

Harlan the view that "$2 cqually prccludcs the applicatiori o f  a n y  car- 
licr provisio~is  o f  tlic Coristitution to  statc w t i n g  rig lit^."^ t i c  consid- 
ers that "thcrc was prob.il11y 11o rclialdc u~idcrs ta~ i t l ing  \vI i ;~tc\~cr  that 
$2 \vould preclude Coligrcss (or the courts) fro111 employing sources 
o f  colistitutional authority othcr than 92 t o  affect s ta tc  suffragc"9and 
spcnds ninny pagcs dc~llonstrat ing dint thcrc was  110 s~ ic l i  consclisus. 

N o w  Har la~ l  was ~ i o t  at all conccrncd with "other" constitutionnl 
provisions; s a w  for a foo t~ io tc  rcfcrc~icc t o  Uinghani 's cxp la~ia t ion  o f  a 
" r c p ~ h l i c a ~ i  for111 o f  g o v c r n n i c ~ i t . " ~  Harlan c o ~ ~ c c l ~ t r a t c t l  on tlic Four- 
tccntli A I ~ I C I I ~ I I ~ C I ~ ~ .  Hcrc is his tlicsis in his o\wi  words :  "l'lic history 

I .  "The Fourteenth A m c ~ ~ d ~ m ~ l t ,  The 'Ilight' to Vote, and tlic Under- 
standing of the Thirty-Ninth Congrcss." I(Ki S. Ct. Ilcv. 33. 

2 .  377 U.S. 533. 580 (1064). 
3. Supra Chapter 5 a t  n o t e  102-l0h. 
4. Van Alstync 30. 
5. Id. 45. 
6 .  Quotcd id. 41. 

41'9 



o f  thc adoption of  thc Fourtccnth Anlcndnlent providcs conclusivc 

cvidc~icc tliat neither thosc w h o  proposed nor  thosc w h o  ratified thc 

a~ i icndmcnt  bclicvcd that thc Equal Protcction clausc limitcd thc 

powcr of  thc Statcs to  appor t io~ l  thcir kgislaturcs as thcy saw fit."' 

A p l x ~ r c ~ i t l y  Val1 Alsty~ic lnscs his inference o f  p rcc~i~pt io r i  of  "other" 

provisions on  Harlan's statcmcnt that "$2 cxprcssly rccngtrizcs thc 

St;itcs' powcr  t o  dcny or, in any way, abridgc thc right" to votc." T o  

rccog~iizc a Statc powcr falls short  of  holding that tlic Amcridmcnt 

"prcclidcs thc application of  any carlicr provisions o f  thc Constitu- 

tiori." S o  to hold would imply that "carlicr provisior~s," if any, had 

bccn rcpcalcd by  implication. It cannot bc prcsumcd that Harlan was 

illlawarc o f  the clcmcntary proposition that rcpcals b y  implication arc 

not favorcd and rcquirc cvidencc that a rcpcal was intcndcd. 

Apart f rom a fcw radical disscnt icnts ,~thcrc was a widc conscnsus 

that control ovcr  suffragc had from thc bcginning bccn lcft with thc 

Statcs, as was categorically stated by  Stcvcns, Fcsscndcn, Conkling, 

I ~ i ~ i g l i a ~ n ,  and many othcrs.1° T o  placate thc disscnticnts thcrc wcrc 

assurances that thc "rcprcscntation" provision lcft othcr  provisions, if 

any, ~ ~ ~ i t o ~ ~ c l i c d ;  in other words, thcy wcrc not  rcpcalcd b y  inlplica- 

t io~ i .  A typical colloquy bctwccn Higby and Stevcns is citcd by  Van 

Alstync. Higby  objcctcd that thc "rcprcscntation" proposal "givcs a 

power t o  tlic Statcs to  makc govcrnmcnts  that arc not  republican in 

forrii," and asked Stcvc~ls 

 fit docs not acknowlcdgc a powcr in a Statc to do such a thing. 
MI(. SI.EVI:NS. Yes, sir, i t  docs acknowlcdgc it, and i t  has always cxistcd 

11ndc-r the Constitution. 
MR. I I I G I I Y .  I do not ack~iowlcdgc that i t  is in the Co~istitutiori as i t  now is. 
MI(. S.II:VI:NS. Tlic~i we d o  not give i t  to tlicni. 

Van Alstync finds Stcvcns' rcsponsc "confusing."" T o  "acknowl- 

7. 377 U.S. at 595. 
8. Van Alstync 30. 
0. Cited id. 49-51. 
10. Suprd(:haptcr 4. 
I t .  Val1 Alstylic 50-51; Glohr 428. This cxcliangc occurred early in the scs- 

sion. I-Iighy profitcd fro111 the dcbatcs and later statcd, "Tlic Govcrnnicrit of 
the Unitcd Statcs doc3 ~ io t  proposc or attempt to go into cvcry one of the 
Statcs now in close fellowship with thc Govcrntncnt and rcprcscntcd hcrc. and 

cdgc" that Statcs h n r ~  a powcr is not to .qi~lc it t o  t h c ~ i l .  At ano thcr  

point Stcvcns statcd. "tlic Statcs liavc thc riglit . . . t o  fis the clcctivc 

franchisc,'' and thc rcprcscrltatiorl provisiorl "docs no t  takc it frorll 

t h c ~ n . " ' ~  

Ilcjcctio~i of  the dissc~iticnt appeal to  "othcr" constitutional sources 

for fcdcral powcr  ovcr suffragclVs dcnlo~lstratcd by thc h c t  that  a 

subconlrni ttcc o f  thc Joint Comnli t tcc  rcportcd an Amcrldnlcnt 

"Congrcss shall havc powcr . . . to  secure . . . the sanic  p o l i t i c ~ l  

rights,"IJ tlicrcby csprcssing its vicw that Congrcss  did not  c~?joy that 

powcr. And it is confirmed by thc passagc o f  thc Fiftccnth A n l c ~ i d -  

~ n c n t . l ~  If thcrc \vcrc "othcr" constitutio~lal powcrs  for  thc purposc  

thc Fiftccnth A m c ~ d i n c n t  was supcrfliious. From 178'9 t o  1866 it w a s  

gcncrally acccptcd that suffragc had bccn lcft t o  rcgulat io~l  b y  thc  

Statcs,I6 a vicw rcitcratcd in 1875 by  ChicfJiisticc Waitc: 

Thc Fifteenth Amcndmcnt docs not confer tlic right of suffrage upon 
any onc. I t  prcvclits thc Statc from givirig pr~fcr~ricc.  in this particular. 
to one citizen of the United Statcs ovcr another oli accou~it of racc. Uc- 
fore its adoption this could be done. I t  \vas as niucli \vithin the power of 
a Statc to cxcludc citizens from voting on account of racc . . . as i t  \vas 
on account of age, property, or cducatio~i. Now ~t is ~ i o t . ' ~  

say to tlir~ii that a l l  clas~cs ofcitizens \vitliout distincr~on of rncc or color shall 
votc. I t  is true tliat the general principle has hccn to Icnvc the qucstlon to each 
of the Statcs." Cld~c. 2252. 

12. Glohr 5.36. 
13. Chief of thcsc was tlic guarantee of "a rcpuhlican for111 of govcrn- 

nicnt"; Val1 Alstync 50. 
14. Quoted id. 48 notc 40. 
15. Aucrbnch statcs, "Students of the history of the Fourtcct~th Amc~id-  

mcnt agrcc that the 'congrcssional undcrstand~lig of tlic immediate effect of 
[the Fourtccnth Amcndmcnt] enactment on conditions then prc-scnt' was that 
i t  would not deal with the right ofsuffrage. Othcrwisc tlic Fifteenth Amcnd- 
mcnt would not liavc bccn necessary, as Mr. Justicc tl.~rlan pointcd out." 
"The Rcapportionmcnt Cases: One I'crson. Oric Vote-One Vote, O n e  
Value," 1964 S. Ct. Rev. 1. 75. Tlic point was rliadc by the Court in Minor v. 

Happcrsctt, 88 U.S. (21 Wall.) 162. 175 (1874). 
Ih. Supra Chapter 4 at notes 42. 43, 45-48. 57, 64; Chapter 5 at notc 40. 
17. Unitcd Statcs v. Recw, 92 U.S. 214, 217-218 (1875). Looking at "cqual 

protcction'' in 1964, Aucrbach cotisidcrs i t  a11 "astonishing result" that wouid 



o f  coursc, this docs not  disposc o f  tlic qucstion: wcrc thcrc such othcr  
powers? Van Alstync, howcvcr ,  nlakcs n o  attcmpt t o  dcnionstratc 
that thcrc wcrc. M y  study o f  the guarantee o f  a republican form o f  
govcrnmcnt, upon which thc disscnticnts citcd by Van Alstync hcav- 
i ly  rely, Icd m c  t o  doubt  their cxistcncc.lR Thosc doubts wcrc strongly 

rcinforccd by thc historical materials Justicc Stcwart collcctcd in his 
opinion in O r c p t ~  I,. Mit rhc l l .  ' ! ' In  any cvcnt, Van Alstync's claboratc 
argument  that thc Fourtccnth Amcndmcnt  docs not  prccludc thc ap- 
plication o f  "othcr" provisions o f  thc Constitution docs not  shake 
Harlan's demonstration that suffragc was cxcluded from thc Anictld- 
Incnt itself. 

Van Alstync's attcmpt to  downgradc Stcvcns' tcstinlony stands n o  
bcttcr. Stcvcns did not  consider Ncgrocs prcparcd for suffragc, nor  the 
North rcady t o  accept it; hc had statcd that thc right o f  a Statc to dis- 
franchise "has always cxistcd," that the proposed "rcprcscntation" 
provision "docs not takc it from" the Statcs." O n c  could hardly ask 
for grcatcr clarity. Against this, Van Alstyne quotes Stcvcns, "If any 
Statc shall cxcludc any o f  hcr adult citizcns from the elcctivc fran- 
chisc . . . shc shall forfcit her right t o  rcprcscntation in thc samc pro- 
portion,"; and asks whcthcr this cvidcnccs Stcvcns' understanding 
"that an cxccption was t o  bc rcad into the unqualified language o f  91 
and that thc Equal Protcction Clausc could not  bc applied against par- 

rcad "cqual protcction" to allow a Statc to dcny "thc right to votc in a statc or 
local election . . . for rcasons which havc nothing to do with race. 
color . . . but which ncvcrthclcss rcsult in an arbitrary classification." Aucr- 
bnrh, supra notc 15 at 77-78. But that vicw is a product of our timcs, not at all 
responsive to thc intention of thc framcrs, cithcr in 1787 or in  1866. Scc supra 
Clinptcr 5 aftcr note 77. 111 Ncw York v. Miln, 36 U.S. (1 1 Pct.) 102, 139 
(1837), thc Court dcclarcd, "a Statc has thc samc undcniablc and unlirnitcd 
jurisdiction ovcr all pcrsons and things, within its tcrritorial limits, as any 
forcigu nation, whcrc that jurisdiction is not surrcndcrcd or rcstraincd by tlic 
Constitution of thc Unitcd Statcs." For thc standard of proof rcquircd to cs- 
tablish such "surrcnder" scc supra Chaptcr 1 notc 57. 

18. Fcsscndcn cornrncnted on Article 1, 82(3), re qualifications of clcctors in 
cach Statc, "it has always bccn considercd that thc clausc . . . acknowlcdgcd 
thc rights of thc Statcs to regulatc thc question ofsuffragc. I do not think it has 
cvcr brcn disputed." Glohr 1278. 

19. 400 U.S. 112, 288-291 (1970), concurring and dissenting in part. 
20. Supra Chaptcr 4 at notcs 25, 64, 46. 

tial and opprcssivc laws dcnying tlic frccdmcn their \toice in t h c  go\'- 
c r ~ ~ m c n t . " ~ '  This  quotation did not address that issue; but t h r  above 
quotations plainly indicatc Stcvcns' vicw that suffrage was to  rcnlain 
tlic provincc of  the Statcs; that is an "csccption" built into "cqual 

protcction" by the cntirc Republican Icadcrship. H i n g h a n ~  statcd:  
"Thc amcndmcnt  docs not givc . . . thc power t o  Congress  o f  rcgu- 
lating suffrage in thc scvcral Statcs."" Senator H o w a r d  cxplaincd that  
"thc first scction o f  tlic proposed amcndnicnt docs  !lot givc . . . tlic 
right o f  v o t i n g . " 2 V o w a r d  tlic closc o f  thc session Senator S h c r ~ n a n  
said, "we havc rcfuscd" to  rrquirc thc rcbcl "Statcs t o  nllow colorcd 

pcrsons t o  And aftcr passage o f  the "cqual protcction" clausc, 
Bingham Icnt his aid to  Tcnncsscc's exclusion o f  black suffragc, not-  
withstanding "wc  arc all for cqual 2nd csact  justicc, Ixlt jilsticc for  all 
is no t  t o  bc  sccurcd in a day"2"cloq~lc~lt testimony that "cqilal pro-  
tcction" was not vicwcd as a bar t o  dcnial of  suffrage. 

Van Alstync's statcmcnt that Stcvcns "greatly favored N c g r o  suf- 
fragc and constantly supported all cfforts t o  that end, t o  tlic cx tcn t  lic 
thought  thcm politically f ~ a s i b l c " ~ " ~  not  very rcvcaling. In fact, as 
C. Vann Wood\vard wrotc, "Stcvcns was not yct  prcparcd t o  cnfran- 
chisc the Ncgro  f r c c d ~ i ~ c n  . . . apart f rom political rcasons lic had 
othcr doubts  about thc wisdom o f  thc mcasurc . . . h c  doubted  that  
thc frccdrncn wcrc prcparcd for intclligcnt voting."" Eric McKi t r ick  
statcd, "bcyond doubt" Stcvcns "tippcd thc halancc . . . Bcing  n o n c  

too  kecn o n  Jircct enactment o f  Ncgro  It was 011 Stcvctis' 
tiloti011 that t l ~ c  joint C o ~ i l m i t t e c  on  Reconstruction prcfcrrcd a rcduc- 
tion of  rcprcscntation proposal t o  onc  prohibiting discrimination, b y  a 
votc o f  1 1  t o  3.'"~ was tauntcd during the final dcbatc by Char lcs  A. 
Eldrcdgc, a I lc~i iocrat  f rom Wisconsin: "Why is it that thc gcntlcriian 
from I'ctlnsylvania givcs up  universal suffragc . . . It is . . . fo r  thc  

21. Van Als tpc  56. Dm scc Utckcl, supra Chapter 6 at  notc 27. 
22. Globr 2542. 
23. Id. 2766. 
24. Id. 3989. 
25. Id. 3979. 
26. Van Alstync 46. 
27. 771c. hrdrtl  [I/ So~r~hrrrt His~ory 92 (1960); supra Chaptcr 4 at notc 25. 
28. At~drrw Jol~tuc~tt , ~ t ~ d  Rrrnttsrntrriot~ 348 (lc1(fl). 
29. Kcndrick 51. 



purpose o f  saving their party in the next fall ~ l c c t i o n . " ~ "  Another 
Ikmocra t ,  Andrew Rogers, asserted, "Tlic committcc docs not  dare 
s i h n i t  the broad proposition t o  the pcoplc . . . o f  negro  ~uf f ragc . ' "~  
In S c p t c ~ i ~ b c r  1866, when the Amendment  was a campaign issue, 
Stcvcns assured the Pcnnsylvania voters that the "Amcndmcnt  docs 
not touch social o r  political rights."32 

It is Van Alstync w h o  would "read into" the words  "equal protcc- 
tion" the vcry suffragc s o  un~nistakably cxcludcd by  the framcrs. For 
cc~lturics the canon o f  interpretation has been that a thing may bc 
within the language and yet no t  within the intention o f  the f ra~ncrs  
and thcrcforc not  "within the statute."" "Equal protection" had lini- 

~ t c d  scope for the framers; it barred discriniinatory laws with respect 
to  spccificti "fundamental rightsw-no ~ i i o r c . ' ~  

T h e  difficultics that confront Van Alstync's attack o n  Harlan's anal- 
ysis may be gatlicrcd from his o w n  statement. H e  makes 

srvcrnl obscrvntions gcncrnlly in ngrccmcnt with Mr. Justice Harlan's 
vicw of wlint was itnplicd by $2. First, thc fact that thc Joint Committcc 
consitlcrcd an nmctdmcnt to prohibit voting discrimination on racial 
grou~t<ls I;~nd let i t  wither on the vine] docs sect11 to imply that i t  other- 
wise rcgardcd stntc laws providing for such discriminntio~~ as constitu- 
tiolinl. Scco~ld, the fact that a morc limited reduction-of-rcprcscntation- 
I,.lsis .~ltrrnntivc was simultaneously considcrcd and ndoptcd, that thc 

30. (;lohc. 2506. 
31. Itl.  25.18. Scc Vnn Alstync's Sutn!tlnry. suprn Chnptcr 4 n t  notc Ih. 
32. Jnmcs 201. Van Alstync citcs a Stcvcns statclilcnt of two ycars latcr: 

"Silirc thc adoption of thc fourtccntli nmcndnlcnt . . . I havc no doubt of 
our powcr to rcgulntc thc clcctivc franchisc." Van Alstync rccognizcs that 
su(.h n "rrtrospcctivc vicw . . . must, of coursc, hc discounted to that cx- 
tct~t"; Vnn Alstync 64-65; it  wns in flat contrndiction of rcprcscntations made 
to sccurc adoption. Such rctrospcctivc statcmcnts arc to bc totally discountcd. 
Src supra Chnptcr 3 a t  notcs 51-52; scc also Raoul Dcrgcr, "Judicial Rcvicw: 
(:ountrr Criticism in Tranquillity," (10 Nw. U. L. Rcv. 300, 300-401 (1074). 
In any cvcnt, Stcvcns' latcr views did not carry thc day bccausc Congrcss 
pxwd the Fiftccnth Amcndmcnt to fill thc gap. 

33. Scc supra Chaptcr 1 notc 24; Chaptcr 10 at notc 94. Scc also Picrson v. 
Ihy, discusscd supra Chaptcr 1 notc 57. 

34. Scc supra Chaptcr 16. 

proposal to prohibit discrimination on thc basis of racc was not adoptcd 
[such proposnls wcrc voted do\vn hy thc Senate by vcry hcnvy ma- 
jorities] appears to imply that $2 itself rccognizcs thc cxclusivc 
powcr of stntcs ovcr suffragc qualifications. Ikyond this. thc spccchcs 
by Stcvcns and Cmkling in support of  H. R.  No. 51 [a prcdcccssor 
provision cast in tcrms of racial discrimination] initially appcnr to thc 
sanlc c f f ~ c t . ~ "  

T o  the "spccchcs by Stcvcns and Conkling" s h o i ~ l d  b e  added thosc o f  
othcr prominent Icadcrs, Fcsscndcn, Uingham, H o w a r d  and still o thcr  
Republicans, copioi~sly quoted in Chapters 3 and 4 supra, a n d  unmis-  
takably confirmed by the Joint Commit tcc  Report.  H o w  V a n  A l s t y c  
can cstract fro111 thcsc statcmcnts the conclusion that "its [$2] prin- 
cipal proponents cmpliasizcd tliat it did not acknowlccigc tlic consti- 
tutionality o f  state discnfranchiscmcnt laws"" cscapcs m y  grasp.  

A m o n g  tlic facts Van Alstync musters t o  counteract a n  "initial 
favorable" impression is his "package" argunlcnt.  In d c m o ~ ~ s t r a t i n g  
that $ 2  illuminated the csclusion o f  suffrage from $1 o f  t11c A m e n d -  

ment, Justicc Harlan stated: "tlic Amcndmcnt  is a singlc tcxt.  It was 
introduced and discusscd as s i~cl i  in the Reconstruction C o ~ ~ l m i t t c c ,  
wliicli reported it t o  Congress. It was disc-usscd as a unit in C o n g r c s s  
and proposed as a unit to  the Statcs, which ratified it as a i~nit."" T h i s  

is one  o f  the "serious exaggerations" Van Alstync lays at  Harlan 's  
door:  "Far from being a singlc tcxt . . . the Fourtcrnth A n ~ c n d m c n t  
was a package o f  proposals, the morc significant o f  which w c r c  picccd 
togcthcr from indcpc~idcnt  hills by diffcrcnt mcn at  diffcrcnt timcs 
and originally dcbntcd as wholly scparatc a n ~ c ~ ~ d ~ n c n t s . ~  

Let it be  admitted tliat tlic diffcrcnt bills were '"or.(qirrnll)~' dcba tcd  as 
wholly scparatc amcndnicnts"; but d o w n  t h e  line they w c r c  "dis- 
c~lsscd ns a unit" i l l  the form o f  an amcrximcnt  combining f ive scc- 
tlons, and "ratified . . . as a u~i i t "  by the Statcs. And though  t h e  scv- 
cral sections were introduced "by diffcrcnt I I I C I I  at tliffcrcnt timcs," 

they wcrc  dcbatcd in the vcry same Congrcss  and same shor t  space o f  

35. Van Alstync 48-40. 
36. Id. 44. 
37. 377 U.S. at 504. 
38. Vnn Alstync 42-43. 



t i ~ i ~ c . ' W c ~ n b c r s  turned from one sul?jcct to  the othcr  and thcn back 
again. t imc aftcr tinlc. ThrouFliollt thc dcbatcs discussion o f  "rcprc- 

scntation," which bccamc the subjcct o f  92, alternated with discus- 
sions o f  the C i v ~ l  Rights Bill and thc Dingham amcndmcnt, the antc- 
c-cdcnts o f  $ 1 .  Explicit recognition that Ncgro  suffragc was bcyond 
the acliicvablc was the leitmotiv o f  all thc discussio~ls. Arc wc  to as- 
sillnc tliat tlic ~nc lnbcrs  o f  Co~igrcss  crascd from their ~ n i n d s  all rcfcr- 

cnrc ~ i i adc  t o  suffragc bccausc made in thc contcxt o f  thc Bill or altcr- 
natcly in that o f  "rcprcscntation"? Mcn d o  not  thus insulatc important 

tliscussions in airtight mental compartments. For cxamplc, Stcvcns rc- 
fcrrcd in thc coursc o f  thc dcbatc on thc Anlcndmcnt to the Black 
Codes and statcd, "I nccd not cnumcratc thcsc partial and opprcssivc 
laws," patently bccausc thcy had bccn frcqucntly ~ncntioncd,  and to 
u~iiicrscorc tlic obvious said that thc "civil rights bill sccurcs thc same 
t l l i ~ i ~ . " ~ "  With rcspcct t o  Howard's proposal that citizenship be dc- 
fined in $ 1 ,  Fcssc~idcn said. "I should like to hcar thc opinion o f  thc 
(:hair~iian o f  thc Committcc on  the Judiciary [Scnator Tru~nbul l ] ,  
wlio has invcstigatcd thc civil rights bill so  thoroughly, on  thc sub- 
j ~ c t . " ~ ~  Certainly Uingham rcgardcd thc Amcndmcnt as a "unit," for 

hc said, "Thc sccond scction cxcli~dcs thc conclusion that by  the first 
section suffragc is subjcctcd to congrcssional law."42 Howard  said that 
"the thcory o f  this urhalc amcnd~ncn t  is to  Icave" suffrage with the 
Statc~.~: '  Van Alstync himsclfstatcs that "thc brevity o f  the thrcc-day 
tlousc dcbatc on  . . . tlic packagcd Fourtccnth Amcndmcnt bill, is 
probably attributable to thc fact that its most significant cornponcnts 

39. For rxnmplc, 02 "was dcbatcd in thc Scnatc in Fcbruary and March of 
1866," id. 43. In Fcbruary Bingham rcportcd thc joint Committcc resolution, 
t I. I<. No. 6.3, a progcnitor of  thc $1 "privileges or immunitics" and "equal 
protcction" provisiolis and cxplaincd thcm, Bickcl 33; G l o h r  1033-1034, 
"whilc Trumbull's bills on thc samc subjcct of civil rights wcrc prominently 
I)cforc Congrcss and thc country." jamcs 83. TcnDrock. 226. stntcs that thc 
"spccchcs in thc May and junc dcbatcs which dcal with thc nlcaning of $1 
(whctlicr for or against) othcr than by spccific allusion to thc Civil Rights Act 
(lo so prcciscly in tlic tcrms cmploycd in thc Fcbruary dcbatc." 

40. Gloltc 2459. 
41. Id. 2893. 
42. Id. 2542. 
43. Id. 3030 (emphasis addcd). 

had prcvioitsly bccn considcrcd at  I c ~ ~ g t I i . " ~ ~  T h a t  n o  rccapitulation o f  
thcsc "conlponcnts" was dccnlcd ncccssary is undcrscorcd by  the  frc- 
qucnt statcnicnts tliat tlic A n i c n d ~ ~ i c n t  was dcsiglicd t o  constitu- 

tionalizc thc Civil Rights Act. In short,  Congress was  t ho ro i~gh ly  
awarc o f  a conlmon pilrposc to cxcl i~dc Ncgro  suffrage tliat animatcd 
discussion o f  t l ~ c  Civil Rights Bill, and o f  Scctiotis 1 and 2. O n  Van 
Alstyric's o w n  rcading ofJilsticc Harlan. $1 was  "undcrstood at the 
timc o f  its pro~nulgat ion not to apply to suffragc qualificatio~is as dc- 
tcrnlincd b y  thc statcs";'"t is tlicrcforc it1 p n v i  rtrnrcrin with $ 2  which 
exhibits a similar u~~dcrs tanding .  Bccausc "tlicy rclatc to thc  samc 
thing, thcy ought  allw-Civil Rights Bill, scctions I and 2-"to bc  
taken into consideration in construing any o m  o f  thc~n."~"'lainly Van 
Alstyl~c's "packagc" analysis docs not vitiatc Harlan's docu~ncnta t ion .  

Finally, J i~s t icc  Harlan correctly statcd that the  Jo in t  Comni i t t cc  o n  
Rccons t r i~c t i o~~ ,  which fiishioncd tlic $2 "rcprcscntation" provision, 

"rrgularly rcjcctcd cxplicitly cnfrancliising proposals in favor o f  plans 
which would postponc cnfranchiscmcnt, Icavc it to  congrcssional dis- 
crction, o r  aba~ idon  i t  altogctlicr." And, as lic pointcd out, " th r  ahan- 
donnlcnt o f  ncgro suffragc as a goal csactly corrcspondcd w i th  the 
adoption o f  provisions to rcducc rcprcscntation for  discr i~ninatory 

rcstrictions on  tlic ballot."" 

44. Val1 Alstync43. Hc considcrs that PZ "bccamc n part of thc Fourtrcnth 
Amcndmcnt lnrgcly through thc accidrnt of political exigency rathcr than thc 
rclntion \vhich it  horc to t l~c  0 t h  scctions of thc an~cntll~lcnt"; id. 43-44. The 
central "relation" was that Ncgro suffragc wns unncceptnblc. both in 61 and 
$2, and those scctions could bc "packaged" in a unit that was undcrstood by 
all. As thc joint Con~nlittcc rcport statcd, thc 02 "rcprcsent.~tion" pro\.ision 
was adoptcd bccausc nn outright grant of suffragc proved unacccpt.~hlc. Supra 
Chaprcr 5 at note 49. 

45. Van Alstync 38. 
46. Unitcd States v. Frccman. 44 U.S. (3 How.) 556, 5 M  (1845). The rulc is 

ccnturics old: "If any part of a statutc be obscwrc i t  is proper to considcr tlic 
othcr parts; for the words and mcaning of one part of  n statutc frcqucntly lcad 
to the scnsc of another." Matthcw Bacon, A hlccr~ A h r i d p ~ ~ c t ~ r  of rllc Lmre nJ 
E t y l m d ,  "Statute," l(2) (3d cd. 1768). 

47. Oregon v. Mitchcll. 400 U.S. 112, 170-171 (1970). dissenting opinion. 



Appendix I1 
Judicial Administration 
of Local Matters 

I 
n a recent evaluation o f  the  Cour t ' s  a s sumpt ion  

o f  thc po l i cymak i~ ig  role, Archibald C o x  wro tc :  

[Wlhcrc the older activist decisions tncrcly blockcd lcgislativc initia- 
tives, the decisions of the 1950's and 1960's forccd changcs in thc cstab- 
Iishcd legal order. Thc school dcscgrcgation cascs ovcrtur~icd not only 
the constitutional prcccdc~its built up ovcr thrcc quarters of a ccntury 
but the social structure of  an entire region . . . The one nian, onc 
votc rule asserted that the composition of thc lcgislaturcs of  all but 
one or two of thc 50 states was unconstitutional atid had bccn uncon- 
stttutional for fifty or a hundrcd years [or more] . . . Ncw Ynrk Tirr~cs 
(10. 11. S111li1m ovcrturncd thc law of libcl as it had prcvailcd from thc 
llcgillllillg. 

<:ox cotnmcnts: 
Ikrisions tnandating reforms in the on-going activities o f  other 

hranchcs of  govcrnlncnt often rcquirc affirmative action. The affirm- 
ative action can he sccurcd [lacking voluntary coopcration, otily] by 
tlic murts  tllcn~selvcs embarking upon programs having typically ad- 
~ i t i ~ ~ i s t r a t ~ v c ,  cxccutivc and cvcn Icgislativc cliaractcristics hcrctoforc 
thought to makc such programs unsuited to judicial undertaking [and 
arguahly thcrcforc ncvcr comprchcndcd in tlic original grant ofjudicial 
power 1. 

T h r  most promincnt examples arc thc school dcscgrcgation cascs. 
The court dctcrmincs which studcnts will bc assigncd to cach school, 
how tcachcrs sllall bc sclcctcd, what security measures shall bc adoptcd. 
a t d  cvcn wlicrc ncw schools shall bc built. Whcn transportation is 
rcclwrcd, the court directs tlic cxpcnditurc o f  hundrcds of  thousands 
of dollars. 

. . . In Boston. for cxamplc, the city was induccd by fcar of fiscal 
disastcr to plan the elimination of I91 tcachcrs. T h e  fcdcral court wcn t  
down the list, school by school. cvcn hearing the personal picas of  
individual tcachcrs, and dccidcd to allow (XI layoffs and disallow 131. 

Dcscgrcgation dccrccs havc all the qualities of social legislation . . . 
L can think of  no carlicr dccrccs with thcsc charactcristics in all con- 
st~tutional history. 

Archibald ,  C o x ,  " T h c  N c w  I l imcns ions  o f  Const i tu t ior la l  

Adjudicat io~i ,"  51 Wash ing ton  L a w  R c v i c w  791, 802, 814-8 I 5 
(1976). 

A11 this o n  thc  thco ry  that  "tllc Cons t i tu t ion  rcquircs busing"! 

A s u m m a r y  o f  judicial takcovcrs  o f  Icgislntivc a n d  c x c c u t i v c  

prcrogat ivcs  is f i ~ r n i s l ~ c d  ill t hc  fo l lowing  ar t i r lc  b y  W n y n c  K i n g ,  Tl t r  

New York Tirtrcs, N o v c ~ i ~ b c r  13, 1976, pp.  1. 38.  

A Fcdcral court ruling ordering Mobllc to scrap its city govcrnlilcnt 
and rcplacc i t  with a new one tnorc fa\.orablc to I h c k s  has gcncratcd a 
storm of protcst in this city, includi~lg a petition dri\.c to itilpcach the 
judgc. 

"This is thc first timc," said Mayor Lamhcrt C. Mims in an ilitcr- 
view, "that thc Fcdcral Go\wnmcnt  has told a frcc pcoplc what kind of  
govcrnmctit thcy must havc." 

"lf they can d o  that, thcy can tcll y1u what t i ~ n c  to go to hcd. what  
timc to get up, and whcthcr to have pork and hcans for lunch." 

Ycstcrday, a newly formed group c ~ l l c d  the Constitutional Crisis . ~ 

Comn~i t t cc  began distributing pctitions calling for thc i m ~ ~ c a c h m c n t  of  
Fcdcral Judgc Virgil L'ittnian of thc Southern Ilistrict of  Alabama. 

judgc Pittnlar~ two wccks ago ruled in a class-nction suit brought by 
city blacks that the Mobile systcm of govcrn~ncnt ,  a tllrcc-~iicmbcr city 
cotntnission, with cach mcntbcr elcctcd by citywide votc, "prccludcs a 

black voter from an cffcctivc participation in the clcction systcm." 
Hc  ordcrcd that in the municipal clcction next ycar the commission 

was to be replaced by a mayor elcctcd by citywide votc and nine council 
nicmbcrs clcctcd from singlc-mcmbcr districts. 

Givcn thc city's racially polarized voting pattern, this would likcly rc- 
sult in tlic clcctiot~ of at Icast thrcc and possibly four blacks. 

Thc  court found that thc votc of  Mobile's blacks, 35 percent o f  the 
population, was "diluted" by thc whitc majority, making it unlikcly to 
clcct a black in a citywide votc. 



Tlic rttlitig is bclicvcd to bc thc most cxtcnsivc intrusion by thc courts 
so far into Icgislativc and cxccutivc affairs. The Mobilc City Comniis- 
sion was cstabl~slicd undcr Icgislativc powcr of thc Statc of Alabania in 
1011 and has twicc bccn rctaincd by popular votc o f  thc city's votcrs. 

Thcrc Imvc been a nunibcr of rcccnt cxatnplcs of statc and Fcdcral ju- 
rltcial action taking over prcrogativcs normally rcscrvcd to  thc cxccu- 
tivc or Icgislativc branchcs of Govcrntncnt. 

111 Alahania. Mississippi and Louisiana. Fcdcral courts havc ordcrcd 
state prisons to bc brought up  to standards sct by tlic courts, in most 
cascs involving large cxpcnditurcs of statc funds. 

In New York City, a Fcdcral court ordcrcd thc aging Tonibs Prison 
closcrl and a ncw ficility built. 

In New Jcrscy, a statc court in cffcct ordcrcd tho Lcgislaturc to criact 
an  incotnc tax by dcclnring tlic c l o s i ~ ~ g  of public schools until adcquatc 
financial support was madc available-possiblc only tlirougli cnactnlcnt 
of tlic incomc tax. 

In Chicago, a Fcdcral court ordcrcd affirn~ativc action in tlic hiring o f  
p)liccnicn, a stcp that has also bccn takcn in nunicrous othcr placa.  

111 Iloston, parts of tlic opcration of public schools havc bccn dircctcd 
hy Fcdcral Judgc Arthur Garrity in an cffort to  correct racial imbalances. 

Tlicsc arc part of thc growing trcnd toward "activist" court dccisions 
forcing thc rcquirctncnts o f  thc judiciary onto othcr branchcs o f  Gov- 
crnrncnt. 

Ilcsidcs tlic qucstion o f  scparation o f  powcrs among thc Icgislativc, 
cxcctttivc and judicial branchcs, thcsc and similar court actions havc 
raised thc question of "accountability" ofjudgcs-most o f  whom, par- 
ticularly thosr on thc Fcdcral bcnch, arc not clcctcd but appointcd for 
trrtns up to lifc without rcvicw. 

In a spccch to the ncw Constitutional Crisis Comniittcc, Mr. Minis, 
tlic currctit Mayor utidcr a rotatiou systcni among thc commissioners, 
said: "This dccision, if not rcvcrscd, could bc thc bcginning o f  thc cnd 
for local govcrnrncnt and thc opcn door for complctc Fcdcral takcovcr 
of c o ~ n n ~ u n i t y  affairs." 

Thc city has sct asidc $500,000, including $200,000 in Fcdcral 
rcvcnw-sharing nioncy, to fight thc dccision. 

Ettgcnc McKcnzic, a fitrniturc storc owncr who is head of tho crisis 
conitnittcc, said in an intcrvicw that thc pctitions for impcachn~cnt o f  
Judgc I'ittman wcrc bascd on "usurpation o f  thc voters' right to choosc 
thcir form of local govcrnmcnt as guaranteed by thc Alabama Consti- 
tution." 

Thc pctition also maintains that thc 10th Amendment o f  thc Unitcd 
Statcs Constitution dclcgating ccrtain powcrs to the Fcdcral Govern- 

nicnt and rcscrving others to tlic statcs Iiad bccn hrcaclicd by tlic ruling. 
Mayor Minis said in an intcr\'ic\r, that thc issuc \\*as not racial. "If 

wc'd bccn bad to blacks, hccn rncan old honkics. thcn tiiayhc we'd dc- 
scr\.c tliis," I ic  said. "I just hope that blacks \vill rcaltzc that thr  issue is if 

a judgc can ordcr this, hc can ordcr Ku Klus Klansmcn into city gov- 
crtinicnt.' 

In his ruling, Judge I'ittn~an observed tliat "tlicrc is no formal prohi- 
bition against blacks sccking officc in Mohilc" and that "sincc thc 
Voting Rights Act of 1965, blacks rcgistcr and \.otc without hindrance." 

Howcvcr, thc jtrdgc found that "onc indication that local polttical 
processes arc not equally opcn is the fact that no  black pcrson Iias c\,cr 
bccn clcctcd to tlic at-largc city commission." 

Although tlic judge founcl no currctit csaniplcs o f  "overt gross dis- 
crimination" in city scr\~iccs, Iic said in h ~ s  ruling tliat there \vcrc "sig- 
nificant diffcrcnccs and tlic sluggisliticss" in rcspotid~ng to nccds in 
black arcas as cotiiparcd to white arcas. 

Morcovcr, Iic found significant racial inibalanccs i t ]  city adniinistra- 
tivc agcncics appointcd by tlic city cotiitiiissioncrs. 

Mayor Mims said tliat wliilc such inibalanccs appear t o  csist, blacks 
did havc minority rcprcscntation on all sltcli hoards and said tliat ap- 
pointriicnts wcrc niadc according to qualificatiotis and not according to  
racc. 

Judgc I'ittman's ntlitig is bcing appcalcd to  tho Court  o f  Appcals for 
tlic Fifth Circuit in New Orlcans. N o  hearing datc has hccn sct, and n o  
ruling is cspcctcd bcforc tlic date of the mtrniripnl clcctiotis ncs t  
August'. Tlic city will ask for a stay of tlic ordcr. if ncccssnry, to con-  
tinuc to clcct thc coniniissioncrs as its form o f  Go\,crtinicnt. T h e  

Mayor also said that tlic city w o d d  continuc tts appcals to tlic Uni tcd  
Statcs Surpc~nc Court  if necessary. 
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and cqual protection, 173, 170. 



183-102; "citizen" vs. "pcrson ," 
215, 216, 219; cnforcctncnt powcr 
vs. courts', 221-229; and provi- 
sions of First and Fifth Anlcnd- 
nlcnts, 271; impcachnicnt powcr, 
204-205. 303; and Council of Revi- 
sion. 300; judicial policing powcr, 
302,304,305, 309.31 1; and judicial 
rcvicw, 352, 356-360; powers, and 
Ad'Ct~llou~h, 375,377, 378. Scc also 

I-louse; Sct~atc 

First Congrcss, 35, 39. 72, 253. 
296, 316. 317, 389; and Bill of 
Rights, 134. 138, 146. 182, 272, 
275; and duc proccss, 194, 196; jury 
of vicinagc proposal, 402; frcc 
spccch, 272 

Thirty-ninth Congrcss: rccords 
of,  6-7, 368; no intcnt to cncroach 
on Statcs, 18; on Civil Rights Act, 
22-36. 5 1 , 1 13; views on suffrage. 
52, 68; Itcpublican hcgctnony and 
rcprcscntation, 70-74, 91; and rc- 
publican form o f  govcrnmcnt, 77. 
78-80, 82; and Dcclaration o f  Indc- 
p c t ~ d n ~ c c ,  87. 88; and school scgrc- 
g a t i o ~ ~ ,  118. 130; and Bill ofRights. 
130, 330; opposition to Amcnd- 
mcnt in, 157-165; North, and Statc 
sovcrcignty, 182; and Congrcs- 
siot~al grant of powcr, 184-192; and 
duc proccss, 201-206, 233; allcgcd 
abolitionist influcnccs and political 
groupings,  237-239. 240. Scc 
1:ramcrs of 14th At~tcr~dmcnt 

tConkling, Roscoc (N.Y.), 40, 52, 
169, 425; on black suffrage, 58-59; 
on Statc sovcrcignty. 61.62.66-67. 
79, 84. 154, 420; on cmancipation 
and rights, 113; on enforccn~cnt 

Connecticut, 55, 89, 92, 200; la\v or1 
duc proccss, 198,199,210 

Conscrvativcs, and course o f  14th 
Atnctldnlcnt, 237-239.244 

Constitution, U.S.: prolixity o f  codes 
vs., 39, 1 10; rules of construction. 
45-46, 363-372; ~ n a l a p p o r t i o ~ ~ r ~ ~ c ~ ~ t  
in, 72; Warrcn on right to  votc in,  
76-77; guarantcc o f  rcpuhlicat~ 
govcrnmcnt, 77-83. 85; and Dc- 
claration of I ~ ~ d c p c t ~ d c t ~ c c ,  87-88; 
common law dcfinitions, 195; 
rights sccurcd by, and courts, 223- 
226; writtcn and fixcd, 132-133, 
252,275,288-291.31 I ,  364; judicial 
oath. 289. 292-293; fixcd choiccs. 
291-299; judicial policing power, 
302, 304, 309, 31 1, 355; "flcxibil- 
ity" of, 329; rewriting. 407-418. 
Scc also Amcndn~cnt proccss; Bill 
of Rights; Framcrs; Judicial rcvicw; 
Judicial rcvision; Rule of law; Su- 
preme Court 

Articlc 1, $2.89 
Article 111 (jury), 401,403, 405 
Articlc IV, 82,21-22, 29, 30, 32, 

34, 36, 38-40, 41, 42, 43, 49, 50, 
103-104, 111, 112, 138, 140, 141, 
144, 146,149-150, 169, 171,202 

Articlc VI,  143 
1 l th Amcndrnc~~ t ,  321 
13th An~cndmcnt ,  23, 1 13-1 14, 

169,216-217 
15th Atnendnlent, 85, 86, 106, 

132. 167,421,424 
16th Atnrt~drt~cnt.  321, 325. 383 
17th At~~cndtncnt ,  86-87 
19th A~ilendmcnt, 85.86 

Constitutional convcntions: fcdcral, 
77. 267, 300. 302, 357-358, 378; 
Statc. 194,293,318 

Continental C o n ~ r c s s ,  21, 88. 198. 
powcr, 228 400 

Contract, right of, 24, 29. 35. 125. 
165, 169; and marriagc. 161-163; 
"libcrty of." 260-270 

tCook .  Burton C .  (Ill.). 26,31,41 
C o o k y ,  Thomas, 273 
Coopcr, T im,  335 
Corbin. Francis, 252-253.288 
Corporations, 71.105, 107 
Corwin, Edward S.: on aholitior~ism 

and natural Ian-, 255; o t ~  Framers' 
"bct" on dcrnocracy, 303; and ju- 
dicial rcvicxv, 357-3.58, 361; on 
original i n t cn t io~~ .  363; citcd. 20, 
197,256,365 

Council of Revision. 300-306.325 

Crirnc, and SuprcmcCot~r t  dccisions. 
326,338-339 

Crin~inal proccdurc, and Statcs, 17, 
135136, 143. 200,338; and number  
on jury, 131, 215; and procedural 
duc process. 255 

Crosskcy, WiIlian1.358 
tCullorn, Sllclby M .  (111.). 13 
Curtis. Jus t~cc  I3cnjaniin. IO(~197,  

199, 256 
Curtis, Charles I'.. (I, 256; on  due 

process. 2(Xl, 258: lihcrtarian vicnr- 
point. 315; rill past atid cu r r c t~ t  
meanings. 3f10 

Curtis, Gcorgc Ticktior. I13 

Counscl, right to ,  345 DahI. Ilobcrt, 33 1 
Courts: 14th Anicndnlcnt cnforcc- *Ilav,s, G ~ ~ ~ ~ , ~ ~  ( K ~  ,), 13, 30, 4 1 . 42, 

nlcnt POwcr. 221-222, 228-225); 43-44.50,55, (,6,68, 157, 158, 150 
Congress and gcncral jurisdiction tnav i s ,  Thomas T .  (N.Y.),  61 ,  125. 
of lowcr Fcdcral. 223-224. 309; ju- 
risdiction in Civil Rights Act. 224- 
225; shift to lcgislativc policyrnak- 
ing, 249. task of. 291-204 

Cover. Robcrt, 230, 25 1, 307,306; 0 1 1  

law and natural right. 252, 254. 
388,390 

'Coxvan, Edgar (Pa.), 58, 62, 113. 
125. 126. 154. 160.202.235 

Cox ,  Archibald, 2.77.  267, 269. 324. 
415; on rcapportiotlmcnt cases, 60; 
on UTOIIW, 177; on duc proccss. 206; 
on natural law. 257. 388; on con- 
trovcrsial dccisions. 278, 270; on  

Suprcmc Court  and public policy. 
305; on  history of lihcrtarian vim',  
312. 313; on ohsccnicy tlccision, 

327; on Uurgcr Court .  340; on ju- 
dicial rcvicw, 355; on scgrcgation 
and lack o f  arl lct~dt~lcnt,  408-400; 
evaluation of Suprcmc Court's po- 
licymaking. 428-429 

Cranch, William, 308 

170. 186,218 
iDan.son,John L. (IJa.), I58 
Dcath pcnalty decision, 261 , 325-326, 

329,340,346. 347,350 
Dcclaration o f  I r ~ d c p c ~ ~ d c r ~ c c ,  85 ,  87- 

88, l4Y,23l, 295, S48,3(X). 391 
tncfrccs. Joscph H .  (Ind.), 175 
tIIclano, Columbus (Ohio), h l  , 115. 

163,233,412 
Dcnlocratic party: racism, 13,  308; 

matched with Ilcpublicans, 14; 
Northern, and Southcrn rcprcscn- 
tation. 16; and black suffrage. 53, 
50, (>(I, 67-08. 91 , ( l (~07 ,  98; on  
privilcgcs and immunities and suf- 
frage. 114: opposition t o  Amend- 
mrnt ,  157-163, 18'); :111tl ljinghn111 
a r n c n d t ~ ~ c ~ ~ t .  187; and l l i t ighan~'s 
Ohio  district. 233; and action o f  
39th Congrcss, 237,230,244 

I h i t n a n ,  Lord ChicfJusticc, 375 
I)crshowitz, Alan M. .  410 
D c ~ c ~ r c g a t i o ~ ~ .  Scc Scgrcgation 



Ilickinson,John, 87,292,302,371 
Ilisclosurc, 116 

Iliscrimination. protcction against, 
15, 18; in Civil Rights Act, 24-25, 
27, 31. 3.3-34, 40-41, 216-217; Gra- 
ham on racial, 36; dclction of "no 
discrimination in civil rights" 
clausc, 24, 34, 38. 102. 104. 112, 
114, 115, 119-122. 123, 154. 160- 
l(11, 164. 170-180. 212, 216; Icgis- 
lativc, in 14th Amcndmcnt. 37, 43- 
48. 04.06. 103, 107, 108, 111, 133, 
130, 150. 155. 167. 372, 424; in 
1871, 51); and nicatiing of cqi~al 
protcction, 132. 170. 172-175, 176, 
179-181, 185. 186. 188. 191. 204, 
21 1-214, 241; C .  Dlack on. 127- 
128, 348; not all discrimination 
c-ovcrcd by A~iictidnlcnt, 163-1 64; 
ntid nicaning of duc proccss. 203; 
statutory and judicial, 209, 210- 
21 1; racial, and original utidcr- 
standing, 41 1. Ser olso Fundanicn- 
tal rights; Legislation; Privilcgcs 
and immunities 

Ilistrict ofColumbia, 11.53. 123-124 
Ilixott, Ilohcrt, 68 
I)r. Uonlia~n's casc, 194 
h n a l t l ,  Ilavid: on racism, 12; on 

black suffragc, 55; on Sumncr, 71, 
70, 230; on Uingham, 233-234; on 
political complexion of 39th Con- 
grcss, 236,237; citcd, 5, 1 I ,  14, 15, 
53,58,74,80,82,96. 168,222, 238, 
24 1 

t130tlnclly. Ignatius (Minn .), 26, 52, 
55,125 

'lholittlc. Jamcs R .  (Wisc.), 12. 15. 
23,50,03,06, 104, 140,243 

Ih tg l a s ,  Justicc William 0.. 85. 151. 
274, 297, 322; on full disclosure, 
116; on cqunl protcction. 191; on 

cnforccnicnt discrction. 228; on in- 
appropriate Icgislation. 258; on  Su- 
prclnc Court as supcr-lcgislaturc, 
258, 265; and judicial idiosyncrasy, 
262; on "penumbras" and "cniana- 
tions," 265, 294; on change in 
Anicrican law, 283; on judicial 
standards, 293; on Council of Rc- 
vision, 300; on Constitution vs. 
dccisions, 297; on Suprcnic Court 
as Council of Ilcvision, 302-303; 
idiosyncrasy, 320; Lcvy on, 328, 
344 

Douglass, Frcdcrick, 15, 161 
Downing, Rondcl G. ,  365 

Duc proccss, 5 ,  6 ,  49, 174, 193-220, 
235, 389, 408; cconomic applica- 
tion, 4; limitcd purposc, 16, 18-19, 
108; and rcapportionmcnt, 69; and 
opcn-cndcd thcory, 102, 1 10-1 11; 
and absorption of Bill of Rights, 
138-143 passittt, 146, 147. 150-151; 
proccdural. 176,231,232,241,255, 
259-260.273; what it did not mcan. 
193-195; history, 195-200; in 39th 
Congrcss. 201-206; neoabolitionist 
thcory and framers,  207-208; 
transformation by Suprcnic Court .  
208-21 4 (see 0150 Substantive, itifra); 
"persons" in, 215220; and cti- 
forccnicnt powcr, 227; Holtncs on.  
383, 384; Frankfurtcr on.  385; and 
natural rights, 390 

Substantive, 10, 71, 119, 230; 
dcvclopmcnt of, 139,249-269.390; 
and natural law, 257; transforma- 
tion by Suprenic Court ,  258, 269- 
279. 302-303; Black and Frank- 
f u r t c r .  259-265;  c c o n o m i c  
application, 265-269; rcpudiatcd, 
265-266; and "prcfcrrcd position" 
of civil libcrtics, 269-282; and "pri- 

vacy" cascs. 392; and origitial un- 
dcrstanding. 41 1.412 

tEcklcy, Ephraim R. (Ohio). 43, 64, 
218 

Eiscnhon,cr, D\vight D. .  129 
tEldrcdgc. Charlcs A. (Wisc.), 61. 

423-424 
Elcctions, Wilson on cquality in, 

88-89 
Electoral collcgc. I6 
Eliot. Charlcs W .. 31 4 
$Eliot, Thotnas 11. (Mass.), 23. 20. 

68, 164 
Elliot, Jonathan. citcd. 1 17, 253, 300. 

401,407,408 
Elliott, Ward: or1 Rcp~tblicans and 

black votcs, 53; 011 Rryttolrh 11,. 
Sittts, 80; citcd. 2 ,  08, (19. 9'). 157. 
288.304.313.317 

Ells\vorth. Olivcr, 304,357.3(8 
Ely, John,  285.325 
Emancipation. 13, 14. 15-16. 25. 40. 

87, 113 
Enforccmcnt po\vcr, 185. 189-190, 

22 1-229 
Enfranchiscmctlt. SCC Suffrage 
Enumcratcd rights. S1.c Fundamental 

rights 

Equal Educational Op~mrtut~i t ics  Act 
of 1974.220 

Equal protcction, 6.05.  110. Ih(wlOl, 
3W. 408; abolitionist conccpt, 10; 
liniitcd purposc and mcaning. 16. 
18-19. 107. 133, 165. 203. 204, 
209-21 4,  241-242, 372; Uitighatn 
on,  34. 1 1  1 .  140. 141. 143-144. 145. 
203. 204; Justicc Miller atld. 48; and 
suffragc. 57, 83,  166; and appor- 
tionmcnt, 60, 70. 74. 75. 80; and 
republican fort11 of govcn~tllctlt, 
80-82; opcn-cndcd thcorics. 101- 

103. 108. 1 1 0 - 1  12; and scgrcgation. 
127, 128-133. 245. 288. 422-423. 
424; substanti\.c, 140. 230. 231: 
history, 108-1 00; cxtcnt of. 160- 
177; TcnIlrock's argunlcnt, 177- 
183; Congrcssional po\vcr ovcr .  
183-102; "pcrsons" vs. "citizens." 
215,217-218, 219; and cnforccnlcnt 
po\vcr. 227; and Rcconstr~rction 
pcriod. 235; C. Ulack on. 248-240 

Equality: problctns of black. 10-15, 
29. 77, 8-5-86. 160. 167. 170- 17 1 . 
233-234. 242-243, 348; Lincoln o n  
black. 12. 85. 101. 348; South's  
vic\v. 26-27; \vtth rcspcct t o  rights. 
29, 34, 40; Warrcn on political, 53- 
54, 85-86; Sunlncr o n ,  73, 77. 82. 
96. 168; in Ikclaration of Indcpcn- 
dcncc. 87-88. 3'K). 301; limitcd 
mcaning. 170-176, 170; TcnLlrock 
o11, 177: statc\vidc vs. t~a t io t~\vidc ,  
184; Justicc I3ouglas on ,  191; bcforc 
la\\.. and duc  Iirorcss. 201 . 202-203, 
208. 212; Harris on cqual protcction 
and. 71 1; ningllatll and "absolutc." 
233 

I ~ s p t ~ ~ ~ ~ t o  I ~ I I I I U ,  223 

Fatrman. (:harlcs: studics o f  14th 
Amendment. 5. 0.  110; O I I  Civil 
Ilights Act and 14th A I ~ I C I I ~ I I I C I I ~ .  
22-23; on privilcgcs and imniut~i -  
tics, 28; o n  (Io$rltl and incl~rsion of 
suffragc. 32: on nlack's history,  
136. 137; on  Uingham, 145; o n  
Hou.ard. 148. 140; o n  Amcndmcnt 
and Statcs. 152. 156; on cnforcc- 
mcnt po\vcr. 225. 227: on rcintcr- 
prctation oi history. 243: on  oh- 
scurantist phrascs, 258-250; citcd. 
107, 11.5. 127. 141. 144. 140, 150. 
153, 160, 21 2, 223, 220. 235, 333, 
340 



tfarnsworth,  john F. (Ill.), 12-13,44. 
67,74, 126, 161, 176,2W, 219 

F a r r a ~ ~ d ,  Max. citcd. 77, 267, 291. 
300. 301, 302, 305, 358, 359. 371, 
370.401 

Federal government: possible takc- 
ovcr by South,  15; citizcnship and. 
37-51; Black on Binghani and, 121; 
Bill o f  Rights protcction against, 
138, 182; and Binghalii anicnd- 
mcnt. 178, Is(,; Foundcrs' fcar of, 
182-183. 356, 358-359. Srr also 
States 

Federalism, I55 
Federalist, Thc ,  284; No.  25, 299, 

329; No .  41.28; No.43,77-78; No.  
45. 178; No.  48,250,251,292; No.  
52,78; No. 54,73,78,85.293,294; 
No.  78, 261, 293, 304, 308, 316, 
353, 359-360. 394; No.  81. 294. 
414; No.  84.21 

'Fcsscnden, William P. (Me.), 45. 
108. 109, 112, 148. 162, 170. 175, 
425; on suffrage, 30, 59.62,65,84, 
85, 92, 422; on citizcnship, 46; on 
republican form of govcrnmcnt, 
78; on class distinctions. 99; on 
ambiguity, 106, on "indirection," 
107; on black schools, 126; illness, 
147; on narrow wording, 164, 165; 
on State power, 178; on Radicals, 
235; on Sunincr, 236; influence, 
238, 239; on existing prejudice, 
239,242-243 

Field. Justice Stcphen, 3,49,296,334, 
391; on privileges and immunitics, 
and citizcnship, 38, 42, 47-48, 49; 
on black jurors. 71; on discrimina- 
t ion.  181-182; on nay-saying 
power, 305; parochial ties. 333 

tFinck. William E. (Ohio). 234 
Finn, Chcstcr E..Jr.,328 

First Congress. Src Congress 

Flack. Harry: on Radicals and States' 
Rights, 63; on intent of Amcnd- 
nicnt, 104105, 148, 153, 158-159; 
on Aniendnient and Civil Rights 
Act, 151-152; on  Bill of Rights, 
149; on  direct  Congressional 
power, 187, 188; citcd, 9 ,  13, 23, 
71,127,142,233 

Flaubcrt, Gustave. 10 
Florida, 74 
Ford, Gcrald. 2% 
Fortcscuc, Chief Justice, 365 

Foundcrs: and republican form of 
government, 77-78, 79; dislikcd 
policy and constitutionality, 92; 
and Bill of Rights, 135; prcfcrcncc 
for States ovcr fcdcral govcrnnicnt, 
182, 356, 358-359; exclusivity of 
enforcenient power, 223; and fixcd, 
written Constitution, 252, 291; 
government of limitcd powcrs, 
253-254; and judicial policymak- 
ing, 257, 303-304, 305, 306, 31 1; 
and property, 266-268; and frce- 
dom of specch and prcss, 271; and 
duc proccss. 273; and Statc sovcr- 
cignty, 284; and powcr. 292; ini- 
portance of Constitution and rule 
of law, 295-296.298-299; and judi- 
cial rcvicw, 297, 356-360, 361; lib- 
ertarian view, 314; and amcndmcnt 
process. 317-318. 375; value 
choiccs, 319; and jury, 329, 399, 
402-404; original intention, 365, 
3 6 3 6 7 ,  371; and Lusky's theory, 
387, 393, 396; and Grey's theory, 
388,396 

Four Horsemen, 4, 192,333 

Framcrs of Constitution: original in- 
tention, 3,  363-372, 374, 378, 382, 
411; mcanings of terms. 195, 314- 

31 5,316,318; exclusion ofjudiciary 
from policy~naking, 249-250. 308. 
311; and property, 267; and "or- 
dcrcd liberty." 275; value choiccs. 
285-286, 293; rulc of law. 296291; 
and Council of Rcvision, 300-302, 
325; and judicial rcvicw, 303-304, 
351. 353, 355-356. 350-362; consti- 
tutional changc and Court's vcr- 
balization, 318-320; death penalty , 
350; Lusky on intentions, 393-394; 
andjury. 401-403.405 

Framers of 14th Amcndnicnt, intcn- 
tions of: Iiriiitcd, 5. 7-8. 16-17, 48, 
103. 115, 133, 156, 167. 176, 242, 
273. 372; on  privilcgcs and ini- 
niunitics. 20-22. 33. 34. 36, 167; on 
citizcnship, 38, 39-40, 44, 45, 46, 
49; Trunlbull on (1871). 50-51; on 
equality, 54; on  suffragc, 56.57-60, 
76, 81-82. 115-1 16. 132, 244. 264, 
284, 424; on black jurics, 71; and 
Warrcn's opinion in Rryr~olds, 89- 
90, 348; and Brcnnan's opinion in 
Orrgor~, 91-98; "clastic language" 
and, 94, 99, 107-108; on Statc sov- 
crcignty. 76, 136, 242. 275, 277; 
and Bickcl's thcory. 100-110; and 
Kclly's thcory. 110-1 12; arid Van 
Alstync's thcory. 112-1 16; on scg- 
rcgation. 118-119. 124126, 130, 
284; and Bill o f  Rights, 136-137, 
142-143, 146. l5O-l5l. 152-156; 
and intermarriage, 161-162; and 
equal protcction. 169-176. 191, 
241-242; and tcnBrock's thcsis, 
177-183; and duc process, 193-194, 
201-206. 258; triunc. in rcgard to 
rights- equal protcction-judicial 
protection, 209-214; on "citizcns" 
and "persons," 219-220; and cn- 

Warren's opinion in Brotc~.  245. 
408; and judicial powcr, 250, 391; 
Millcr and Howcll on. 281; and 
going beyond. 286, 288; and jus- 
ticc, 289; C .  Black 011 "discrimina- 
tion." 348; Lcvy o n ,  370. S r r  olsn 
spcrifi~frorrtcrsnr~d sl<l!jrits 

France, Anatolc, 267 
Frank, John. 332 

Frankf~trtcr, Justicc Fclix. 224, 268, 
272, 297, 300. 316, 324. 331. 335, 
416.417; on reports and rcmarks. 7,  
136: on privilcgcs and immunitics 
clausc, 49; o n  "guarantee clausc," 
80, 81; and Bickcl, 100, 101, 118, 
123. 128, 130, 324; and Bm~rvr, 
128-133; and duc proccss. 151, 152. 
193, IW,  205, 25')-261. 262. 270- 
280, 414; on Civil War amcnd- 
Incnts, 167; on  judicial powcr, 251 , 
264-265,266, 292,294; on Marshall 
and ~iatural  law, 253; and constitu- 
tionality. 271, 297; and "prcfcrrcd 
frccdoni," 278; on  Justiccs, not  
Constitution, speaking. 280, 2%, 
354; on  commcrcc clausc, 284; on  
Court  self-will. 31 1 ,  410; o n  shifts 
of opinions, 325; and original in- 
tent, 368; on Marshall on  Consti- 
tution. 373-374; and judicial rcvi- 
siori, 384386; on Court's abusc o f  
powcrs, 415; citcd. 1.134. 153, 160 

Frantz, Laurcnt 13.. 226,3(5 

Frccd~lietl: protcction for, 15, 47,209, 
217; and rcprcscntation. 16; and 
funda~iicntal rights. 18, 20. 2 4 2 5 .  
40,46. Sccalsn Blacks 

Frccdmcn's Bureau Bill, 12. 24, 45, 
71. 126, 154, 158. 159 

Frccmcn, 89-92 

Free specch, 27 1-272. Srr  also Speech, 
forccnicnt powcr, 223-227; and frccdoni o f  



Frcund, Paul A., 335,369 
Fugitivc Slavc Act, 222,226,254 
Fundanicntal cnumcratcd rights: pro- 

tection against discrimination, 15, 
18-19, 64, 96, 102-103, 153, 167; 
sropc of, 20-22, 24-36, 120-121, 
161-105, 174, 211; and citizenship, 
30-46, 48; and cqual protcction, 
l l  I ,  133, 140-141, 169-183; andduc 
process, 141-142. 208-214; and 
"persons" and "citizens," 215, 
219-220; "fundamental" as So- 
prcmc Court  labcl, 274, 279; non- 
cnumcratcd,  388-389. Srr  also 
I'rivilcgcs and imniunitics 

tGarficld, J a~ncs  A. (Ohio), 23, 40, 
55,59,67.181,190,208 

Garrison, William Lloyd, 58, 230, 
234 

Gcorgia, 72,399 
Gerry, Elbridgc: on Bill of Rights, 

135; and Council of Rcvision, 301- 
302, 334. 379, 304; on rcprcscnta- 
tivcs ofpcoplc, 303; on anlcndnlcnt 
proccss, 317-318,354 

Gcttysburg Acldrcss, 85,348 
Gibbon, Edward, 307,417 
Gihson, Justicc (Pa.), 296-297 
Gillcttc, William. 71 
Gochcl, Julius, 196,201 ,400 

Goldberg, Justicc Arthur J . ,  324; on 
opponents of 14th Anlcndnlcnt, 
159; on original intcnt, 367-368; 
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