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All persons born or naturalized in the United
States . . . are citizens of the United States and
of the State wherein they reside. No State shall
make or enforce any law which shall abridge the
privileges or inununities of citizens of the United
States; nor shall any State deprive any person of
life, liberty, or property, without due process of
law; nor deny to any person within its jurisdic-
tion the equal protection of the laws.
—Fourtecnth Amendment, §1
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Introduction

My colleagues have learned to respect nothing but
evidence, and to believe that their highest duty lies
in submitting to it, however it may jar against

their inclinations.

Thomas H. Huxley*

HE Fourtcenth Amendment is  the

casc study par cxccllence of what Jus-

tice Harlan described as the Supreme

Court’s “‘excrcisc of the amending power,”™ its continuing revi-
sion of the Constitution under the guisc of interpretation. Be-
cause the Amendment is probably the largest source of the
Court’s business? and furnishes the chicf fulcrum for its control
of controversial policics, the question whether such control is
authorized by the Constitution is of great practical importance.
Those whose predilections are mirrored in a given decision
find such judicial revision an excrcise of statesmanship.® Others
consider that a democratic system requires adherence to consti-

* T. H. Huxley, Man’s Place in Natre (1863), quoted in Homer W. Smith,
Man and His Gods 372 (1953).

1. Reynolds v. Sims, 377 U.S. 533, 591 (1964).

2. Felix Frankfurter, “‘John Marshall and the Judicial Function,” 69 Harv. L.
Rev. 217, 229 (1955).

3. For cxample, Anthony Lewis hailed the Warren Court as the “keeper of
the national consdence,” in “'Historical Change in the Supremc Court,” The
New York Tines Magazine, Junc 17, 1962, p. 7, in Supreme Cowrt Under Earl
Warren 73, 79, 81 (L. Levy ed. 1972). Scc also A. S. Miller and R. F. Howell,
“The Myth of Neutrality in Constitutional Adjudication,” 27 U. Chi. L. Rev.

661, 686, 689 (1960).



2 GOVERNMENT BY JUDICIARY

tutional limits, by courts no less than presidents.* This study
sceks to demonstrate that the Court was not designed to act,
in James M. Beck’s enthusiastic phrase, as a “continuing con-
stitutional convention,”™ that the role assigned to it was far
more modest: to police the boundarics drawn in the Constitu-

4. Chicf Justice Marshall stated in M’Culloch v. Maryland, 17 U.S. (4
Wheat.) 316, 421 (1819), “ We admit, as all must admit, that the powers of the
government arc limited, and that its limits are not to be transcended.” * The
theory of our governments,” said Justice Samucl Miller, *'is opposed to the
deposit of unlimited power anywhere. The exccutive, the legislative, and the
judicial branches of thesc govcn;mcms arc all of limited and defined powers.”
Loan Association v. Topcka, 87 U.S. (20 Wall.) 655, 663 (1874). *“[W]ritten
constitutions,” said Justice Stanley Matthews, “were limitations upon all the
powers of government, legislative as well as executive and judicial.” Hurtado
v. California, 110 U.S. 516, 531-532 (1884).

5. In The Constitution of the United States (1922), Beck compared “the work
of the Supreme Court to that of a ‘continuous constitutional convention’
which adapts the ariginal charter by reinterpretation.” Quoted in Leonard W.
Levy, Judgments: Essays in American Constitutional History 18 (1972). In his re-
cent critique of the “Nixon Court,” Levy states that the “Court is and must be
for all practical purposes a ‘continuous constitutional convention” in the sense
that it must keep updating the original charter by reinterpretation.” L. Levy,
Against the Law 29, 30 (1974). “* Adaptation” and “reinterpretation’ are cuphe-
misms for “revision” or “‘rewriting” the Constitution, the function of a con-
stitutional convention, not the Court. Sce Louis Lusky, By Whar Right? 21
(1975); Louis Henkin, “Some Reflections on Current Constitutional Contro-
versies,”” 109 U. Pa. L. Rev. 637, 658-659 (1961).

Solicitor General Robert H. Jackson, later a Justice of the Court, did not

share Beck’s enthusiasm; the pre-1937 Court, he said, *“sat almost as a continu-
ous constitutional convention which, without submitting its proposals to any
ratification or rejection, could amend the basic law.” R. Jackson, The Struggle
Jor Judicial Supremacy x-xi (1941). Ward Elliott rcports that Anthony Lewis
(who was a leader in the drive that led to the “reapportionment” decision)
asked Solicitor General Archibald Cox (who had filed a bricf amicus for reap-
portionment in Reynolds v. Siins, supra note 1) when the Court announced its
decision, * ‘How does it feel like to be present at the second American Consti-
tutional Convention?” Cox retained enough of his old perspective to answer,
‘It feels awful.”” Ward Elliott, The Rise of a Guardian Democracy 370 (1974).
Sec infra Chapter 5 note 1.

INTRODUCTION

tion.® A corollary is that the “‘original intention” of the Framers,
here very plainly cvidenced, is binding on the Court for the
rcason carly stated by Madison: if "'the sensc in which the Con-
stitution was accepted and ratified by the Nation . . . be not
the guide in expounding it, there can be no security for a con-
sistent and stable [government], more than for a faithful cxcr-
cisc of its powers.””?

The present generation, floating on a cloud of post-Warrcen
Court cuphoria, applauds a Court which read its libertarian
convictions into the Fourtcenth Amendment, forgetting that
for gencrations the Court was harshly criticized because it had
transformed laisscz faire into constitutional dogma in order
to halt the spread of “socialism.”® With Brahmin restraint, Jus-
ticec Hohmes commented, in fear of socialism, “new principles
had been discovered outside the bodics of those instruments

6. Sce infra Chapter 16 at notes 20-28.

7. 9 James Madison, The Writings of Janes Madison 191 (G. Hunt cd.
1900~-1910).

8. Joscph H. Choate comprchended that he could rely on the Court to react
to the red flag of communism which he waved in Pollock v. Farmers Loan &
Trust Co., 157 U.S. 429, 532 (1895). Justicc Stephen Ficld responded ina con-
curring opinion: * The present assault upon capital is but the beginning. Tt will
be but the stepping stonc to others, larger and more sweeping, till our own
political contests will become a war of the poor against the rich.” Id. 607. On
rehearing, Justice Henry B. Brown dissented, saying, “‘the decision involves
nothing less than a surrender of the taxing power to the moncyed
class . . . Even the spectre of sodialism is conjured up.” 158 U.S. 601, 695
(1895). In 1893 Justice David J. Brewer referred to “‘the black flag of anar-
chism, Aaunting destruction to property,” and “the red Aag of socialism, invie-
ing a redistribution of property.”” XVI Proceedings of the N.Y. State Bar
Assn. 37, 47 (1893), quoted in A. T. Mason, "“Myth and Reality in Supreme
Court Drama,” 48 Va. L. Rev. 1385, 1393 (1962). Such citations can be mul-
tiplied.

Justice Black reminded the Court of “the extent to which the evanescent
standards of the majority’s philosophy have been used to nullify statc legisla-
tive programs passed to suppress cvil cconomic practices.”” Rochin v. Cali-
fornia, 342 U.S. 165, 177 (1952), concurring opinion.
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{constitutions] which may be generalized into acceptance of the
cconomic doctrines which prevailed about fifty years ago.”® In
the cconomiic sphere that finally made due process a “dirty
phrasc.”'® The logic whereby that process becomes sanctificd
when employed for libertarian ideals has yet to be spelled out."
Logic, it is true, must yicld to history, but history affords the
Court cven less support than logic.

Commentary on the Court’s decisions frequently turns on
whether they harmonize with the commentator’s own predi-
lections. My study may be absolved of that imputation: I regard
scgregation as a blot on our society,'? and before I began to
study the reapportionment issue I was taken with the beguiling
slogan “onc man, one vote.” But almost thirty-five years ago ]
wrotc of a decision that responded to my desires that I liked it
no better when the Court read my predilections into the Con-
stitution than when the Four Horsemen read in theirs.’® Against
the fulfillment of cherished idcals that turns on fortuitous ap-
pointments must be weighed the cost of warping the Constitu-
tion, of undermining “the rule of law.”” The Court has shown in

9. O. W. Holmes, Jr., Collected Legal Papers 184 (1920).

10. Herbert Packer, **The Aim of the Criminal Law Revisited: A Plea for a
New Look at ‘Substantive Due Process,””” 44 S. Cal. L. Rev. 490 (1971). Sce
infra Chapter 14 at notes 64, 77-78.

11. Sce infra Chapter 14 at notes 80-90; and see Robert G. McCloskcy
“Duc Process and the Supreme Court: An Exhumation and Reburial,” 1962 Sj
Ct. Rev. 34, 44-45. Although McCloskey was very sympathetic to the
Warren Court’s goals, he concluded that the distinction does not stand up. Id.
at 51. Chief Justice Stone, wrote Learned Hand, “could not understand
how . . . when concerned with interests other than property, the courts
should have a wider latitude for enforcing their own predilections that when
they were concerned with property itself.”” L. Hand, *“Chicf Justice Stone’s
Conception of the Judicial Function,” 46 Colum. L. Rev. 696, 698 (1946).

12. Onc reads with horror of the Negro lynchings and torture that found
their way into the courts as late as 1938. Paul Murphy, The Constitution in
Crisis Times, 1918-1969 95, 123 (1972).

13. Raoul Berger, “‘Constructive Contempt: ’
, pt: A Post Mortem,” 9 U. Chi
Rev. 602, 604-605, 642 (1942), b

e

INTRODUCTION

the past that the Constitution can also be twisted to frustrate the
needs of democracy.! These statements raisc a congerics of
questions which have been the subject of interminable contro-
versy to which Part 11 is addressed.

The task here undertaken is that of an historian, to attempt
accurately and faithfully to assemble the facts; that cffort consti-
tutes its own justification. For a decade the revisionist histori-
ans®™ have been engaged in what has been described as an
“cxtraordinary revolution in the historiography™ of Recon-
struction,'® throwing fresh light on the reasons for its limited
objectives and its failure. To some extent the legal studics of
Charles Fairman in 1949 and Alexander Bickel in 1955'7 had
shown that the objectives of the framers of the Fourtcenth
Amendment were limited. Like the revisionist historians, a law-
yer too may take another look after the passage of about a
quarter-century. Despite the wilderness of commentary, largely
devoted to the duc process clause, the historical warrant for de-
scgregation, reapportionment, and incorporation of the Bill of
Rights in the duc process clause remains controversial.'® Little

14. For a withering condemnation of the Court’s antidemocritarian course
before 1937 see Henry Stecle Commanger, “Judicial Review and Democracy,”
19 Va. Quarterly Rev. 417 (1943).

15. W. R. Brock, Eric L. McKitrick, C. Vann Woodward, David Donald,
Harold M. Hyman, Michacel L. Benedict. Their works are listed in the bibliog-
raphy.

16. Alfred H. Kelly, “Comment on Harold M. Hyman's Paper™ in New
Frontiers of the American Reconstruction 40 (H. M. Hyman cd. 1966).

17. C. Fairman, “*Docs the Fourteenth Amendment Incorporate the Bill of
Rights?” 2 Stan. L. Rev. 5 (1949); Alexander Bickel, ““The Original Under-
standing and the Segregation Dedision,” 69 Harv. L. Rev. 1 (1955).

18. Scc Alfred H. Kelly, ““Clio and the Court: An Illicit Love Affair,” 1965
S. Ct. Rev. 119, 132, 134-135; A. H. Kclly, * The Fourteenth Amendment
Reconsidered: The Scgregation Question,” 54 Mich. L. Rev. 1049, 1081
(1956); Howard J. Graham, Everyman’s Constitution 314 (1968); William W.
Van Alstyne, “The Fourteenth Amendment, The ‘Right’ to Vote, and the
Understanding of the Thirty-Ninth Congress,” 1965 S. Ct. Rev. 33; Robert J.
Harris, The Quest_for Equality 55-56 (1960).
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analysis has been devoted to the role of the privileges or im-
munitics clause in the original scheme of things;™ nor have
studics of the cqual protection and duc process clauses ade-
quately explored what thosc terms mecant to the framers,

In reconstructing the past, historians generally arc compelled
to rely on accounts written after the event by participants and
witnesses, or on the hearsay versions of those who lcarned at
sccond-hand what had occurred. Such writings are subject to
the infirmities of recollection, or of bias anising from allegiance
to onc side or the other. The historical records here relied
on—the legislative history of the Fourteenth Amendment—are
of a far more trustworthy character, being a stenographic tran-
scription of what was said in the 39th Congress from day to day
by thosc engaged in framing the Amendment. It is a verbatim
account of what occurred, recorded while it was happening,
comparable to a news film of an cvent at the moment it was
taking place and free from the possible distortion of accounts
drawn from recollection or hearsay. What men say while they
arc acting arc themselves facts, as distinguished from opimions
about facts.” Such statements constitute a reliable record of
what happened as the Amendment was being forged by the
[ramers.

It needs to be emphasized that the records of the 39th
Congress are free from the reproach often leveled at legislative
history—that it is “‘cnigmatic.” A statement such as that of
Charles P. Curtis, “It is a hallucination: this scarch for intent.
The room is always dark™' simply cannot stand up against
these records. Instead of sparse, cryptic remarks there are, for

19. The Icading article, D. O. McGovney, “Privileges and Immunitics
Clause, Fourtcenth Amendment,” 4 lowa L. Bull. 219 (1918) states (at 222 note
2), “this essay . . . might have been entitled the Rule of the Slaughter-House
Cases.”

20. In Justice Holmes’ words, a “party’s conduct” may “consist in uttering
certain words.” O. W. Holimes, The Common Law 132 (1923).

21. A Better Theory of Legal Interpretation,” 3 Vand. L. Rev. 407, 409
(1950).

e ey v
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example, with respect to suffrage, the gl]cquivgcaljoixlt cho}:t
of the Committee on Reconstruction which drafted the
Amendment; cxplanations of the Amcndm_cnt and ic antece-
dent Civil Rights Ac 6 by the committee chmrmcn. who
had them in charge, and by other members of th§ committecs;
statements by lcaders of the chublican.Party which sponsored
both, accompanied by a virtually unanimous chorus of fcc{l}ow
Republicans. These are commonly regarded as the best evidence

islative *'i ion.” % TC speated rejections
of legislative “intention.”’# Then there are rep 3 ,

by heavy pluralitics, of extremist cfforts to put through lcglslln—
tion or amendments that would confer sufﬁ'ag‘c‘. Thu§, the
records richly confirm Justice Harlan’s comment: The h1stgry
of the Fourtcenth Amendment with respect tolsuffmgc guahﬁ-
cations is remarkably free of the problems \vh.leh l)?dcv1l most
attempts to find a rehiable guide to present dcgsxon in the pages
of the past. Instead, there is virtually unanimous .1grccmcc1{1.t(i
clearly and repeatedly expressed, that §.1 Oft-hC A‘l};:‘ndmcnt i
not rcach discriminatory voter disquahflcaFlons. :

In short, the proofis all but incontrovcrtlbl%‘ that the f"rnmcrs
meant to leave control of suffrage with the States, \yl11cl1 .hnd
always exercised such control, and to.cxcludc f'cdcml. mtrusmn.‘
On traditional canons of interpretation, tl?c intention of the
framers being unmistakably expressed, that intention is as good
as written into the text.?* It is, therefore, as if the Amendment

22 H. M. Hart and A. Sacks, The Legal Process: Basic thlrmslfn the Making
and Application of Law 1266 (1958). _]uslicc. Frankfurter stated, “It has l]C‘V([‘:
been questioned in this Court that Committee rcpo_rts,'ns wcll' as .sln[cm(u; .‘
by thosc in charge of a bill or of a report, nrc‘nuthom‘?n'\'c Clllc‘ld.‘lll():: loU( 1;
scope of a measure.” Schwegmann Bros. v. Calvert Distillers Corp., ! .S.
384, 399-400 (1951), dissenting opinion. Scc also Luslfy 45.. .

23. Orcgon v. Mitchell, 400 U.S. 112, 200 (1‘)?0), dissenting 0}?.11110]1. Van
Alstyne, who is critical of Justice Harlan's view in Rcyno].ds v. Sims (s]uprn
note 1), states: “'in none of the other kinds of cnscsvwl?crc 1.( was brought to
bear did it [the historical record] cast the kind of blinding light that Mr. jus-

i re.” Van Alstync 36. '
ncg;.-{‘?‘r:ntlslic:; h:mcy be withinythc letter of a statutc and not within its

ithin i i ithin its letter. The intention of
meaning, and within its mcaning though not within it
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expressly stated that ““control of suffrage shall be left with the
States.” If that intention is demonstrable, the “one man. onc
vote”’ cascs represent an awcesome cxcercise of power, an' 180-
degree revision, taking from the States a power that unimistak-
abl?f was left to them. That poses the stark issue whether such
revisory power was conferred on the Court. Because the “inten-
tion™ of the framers is so crucial to examination of this issuc
bccfmsc a commentator should not pit his merc 1psc dixi;
against the Court’s finding, for cxample, that the historical evi-
dence respecting desegregation is inconclusive, it is not cnough
to retort that the cvidence is overwhelming, It is necessar {:o
pile proof on proof, even at the risk of tedium, so that the cmdcr
may determine for himself whether it is overwhelmin '
conclusive. 8o
'W.hcthcr the “original intention” of the framers should be
binding on the present generation—a question hcreafter dis
cusscd—should be distinguished from the issuc: what did th_
framers mean to accomplish, what did the words they usccT
mean to them. That must be the historical focus, not what we
should like the words to mcan in the light of curr’cnt exigencics
or changed idcals. In the words of the eminent British historians
H. G. Richardson and G. O. Sayles, *“ We¢ must learn, not from
modern theorists, but from contcmporaries of the cvc,nts we ar
studying.” We should not imposc “upon the past a creaturc ocf
our own imagining.”® One hundred and fifty years carlicr Jus-
t1chnmcs Iredell, one of the first Founders to spell out the case
for judicial review, stated, “ We are too apt, in estimating a law

thcllnwnmkcr is the law.” Hawaii v. Mankichi. 1¢

Ul St e 4 U5 o) 55,5505 i s

o e e e ey
5. “Parliament s . ’
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e Su;:::(),:::c ;r:t :;;hc criteria of values that have beco

to “appraisc
mce important

INTRODUCTION

passed at a remote period, to combine in our consideration, all
the subsequent cvents which have had an influence upon it, in-
stead of confining oursclves (which we ought to do) to the cx-
isting circuinstances at the time of its passing.”*

In an arca of warring interpretations no uscful purposc is
served by delivering another ex cathedra opinion.?” A commen-
tator should spread before the reader the cvidence on which his
opition is based and comment both on discrepant evidence and
on opposing inferences.” Conscquently, a polemical tonc is in-
cscapable; a student of history can no morc avoid criticism of
views which scem to him crroncous than did the cheniists who
disputed the tenability of the phlogiston thcory of combustion.
To avoid that responsibility is to court the charge of ignoring an
influential body of contrary opinion, of sclecting only the cvi-
dence that advances onc’s own argument, and, cven worse, to
cast the reader adrift on a sca of conflicting opinions.

Now that the dust has scttled, a synthesis of the historical
inaterials that bear on the three controversial arcas will furnish
some cross-illunination. No synthesis nced undertake to trace
in complete detail the developient of the Amendment and its
antecedent bills. Not only is there no need to duplicate the chro-
nological labors that others have alrcady performed, but to do
5o is to risk swamping the reader in a nass of detail that is
bewildering rather than illumninating.® Instead my cffort will be

26. Ware v. Hylton, 3 U.S. (3 Dall) 199, 267 (1796). In *“the construction of

the language of the Constitution . . . as indeed in all other instances where

construction becomes necessary, we are to place oursclves as nearly as possible
in the condition of the men who framed that instrument.”” Ex parte Bain, 121
U.S. 1, 12 (1887).

27. It is unsatisfying to have the fastidiously detailed study of Fairman dis-
missed with the phrase that it is “in the opinion of this writer against the
weight of the evidence.” Kelly, Fourteenth 1081 note 106. As will develop,
Kclly was altogether wrong.

28. Sir Herbert Butterficld, George I and the Historians 225 (1969).

29. Scc Bickel; Joseph B. James, The Framing of the Fourtcenth Amendmient
(1956); and Harry Flack, The Adoption of the Fourteenth Amendment (1908).



10 GOVERNMENT BY JUDICIARY

to focus on the facts that seem to me crucial, to take account of
discrepant facts, and to analyze views that arec opposcd to mine.

Following the lcad of Howard Jay Graham and Jacobus
tenBrock,?® academicians have shown a growing tendency to
attribute to the framers of the Fourtecenth Amendment moral-
legal conceptions formulated by some abolitionists during their
crusade of the 1830s-1860s, and to read thosc conceptions of
substantive duc process and cqual protection into the Amend-
ment. Noble enthusiasm is no less pronc to distort the vision
than vulgar prejudice. In evaluating the historical facts we do
well to bear in mind Flaubert’s view that “personal sympathy,
genuine emotion, twitching nerves and tear-filled eyes only im-
pair the sharpness of the artist’s vision.”?! Even more, the histo-
rian, in the words of C. Vann Woodward, has “a special obliga-
tion to sobricty and fidelity to the record.”’?

BACKGROUND

The key to an understanding of the Fourteenth Amendment
is that the North was shot through with Negrophobia, that the
Republicans, except for a minority of extremists, were swayed
by the racism that gripped their constitucnts rather than by abo-
litionist idcology. At the inception of their crusade the aboli-
tionists peered up at an almost unscalable cliff. Charles Sumner,
destined to become a leading spokesman for extrenie abolition-

Walter Bagchot considered that “history should be like 2 Rembrandt ctching
casting a vivid light on important causes and lcaving all the rest unseen ir;
shadow.” Quoted in Van Wyck Brooks, Days of the Phoenix 135 (1957). ,

30. Graham; Jacobus tenBrock, Equal Under Law (1965). For discussion of
the Graham-ten Brock neoabolitionist theory sce infra Chapter 13,

31. 4 Arnold Hauscr, The Social History of Art 76 (Vintage Books, undated).
Hauscr states that Flaubert's view was shared by the Goncourts, Maupassant
Gide, Valery, and others. * To get at the truth of our system of morality (anci
cqually of the law),” said Holines, “it is uscful to omit the emotion and ask
oursclves [how far] those gencralizations . . . are confirmed by fact accu-
ratcly ascertained.” Q. W. Holmes, Jr., Collected Legal Papers 306 (1920).

32. The Burden of Southern History 87 (1960).

INTRODUCTION H

ist views, wrote in 1834, upon his first sight of slaves, “My
worst preconception of their appearance and their ignorance did
not fall as low as their actual stupidity . . . They appear to be
nothing morc than moving masses of flesh uncndowed with
anything of intelligence above the brutes.”™ Tocqueville's
impression in 1831-32 was cqually abysmal.* He noticed that
in the North, *“‘the prejudice which repels the negroes scemis to
increasc in proportion as they are emancipated.” that prejudice

“appears to be stronger in the States which have abolished slav-

ery, than in those where it still exists.”™

Little wonder that the abolitionist campaign was greeted with
joathing! In 1837 Elijah Lovcjoy, an abolitionist cditor, was
murdered by an Illinois mob.** How shallow was the impress
of the abolitionist campaign on such feclings is graphically re-

33, David Donald, Charles Swmner and the Coming of the Civil War 29 (1960).

34, *[W]c can scarccly acknowledge the common features of mankind in
this child of dcbasemicnt whom slavery has brought among us. His phys-
iognomy to our cycs is hidcous, his understanding weak, his tastes low; and
we arc almost inclined to look upon him as a being intermediate between man
and the brutes.”" 1 Alexis de Tocqueville, Democracy in America 363 (1900). In
the 39th Congress, Robert Hale of New York stated that the District of Co-
lumbia “contains a black population which, undoubtedly, approaches to the
very extremce of ignorance and degradation . . . 3 population that has come
into this District suddenly, just freed from slavery, with all the marks and
burdens upon them that a state of slavery nccessarily fixes upon its victims.”
Cong. Globe, 39th Cong. Ist Scss. 280 (1865—-1860), hercinafter cited as Glebe,
In citations to the Glabe, Senators will be identificd as such; all athers are rep-
resentatives.

Even onc sympathetic to the Negro cause, Senator Henry Wilson of Massa-
chusetts, was constrained to hope in 1864 that ““the school house will risc to
enlighten the darkened intellect of a race imbruted by long years of enforced
ignorance.” Quoted in tenBrock, 164.

35. Tocqucvillc, supra note 34 at 365, 364.

35a. ““[Tlhe abolitionists were regarded throughout most Northcrn circles
as disagrecable and intemperate radicals and were heckled, harrowed, as-
saulted and even killed by Northern mobs.” Dan Lacy, The White Use of Blacks
in America 54 (1972).
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vealed in a Lincoln incident. A delcgation of Negro leaders had
called on him at the White House, and he told them,

There is an unwillingness on the part of our people, harsh as it
may be, for you free colored people to remain with us . . .
[Elven when you cease to be slaves, you are far removed
from being placed on an equality with the white man . .

1 cannot alter it if I would. It is a fact.3¢ .

Fear of Negro invasion—that the cmancipated slaves would
flock north in droves—alarmed the North.3” The letters and
diaries of Union soldiers, Woodward notes, reveal an “cnor-
mous amount of antipathy towards Negroes”’; popular convic-
tions “were not prepared to sustain” a commitment to cqual-
ity.*® Racism, David Donald remarks, *“‘ran deep in the North,”

and the suggestion that “Negroces should be treated as equals to

WhltC.l’l’lCl’l woke some of the decpest and uglicst fears in the
Amecrican mind.”%

36. Woodward, supra note 32 at 81. ““In virtually every phase of existence
Negroes found themsclves systematically separated from whites [iAn the
North, 1860] . . . in most places he encountered severe limitations to the
protection of his life, liberty, and property.” Leon Litwack, North of Stavery:
The Negro in the Free States 91-97 (1961), quoted in C. Vann WVO(;dWﬂ:T;.
“Sceds of Failure in Radical Race Policy” in Hyman supra note 16 at 126 '

‘37. Woodward, “Sceds,” supra note 36 at 127, 128, 131, 132 Scna'tor
"l'homas A. Hendricks of Indiana stated, ““ The policy of the St;tc ha.s been to
discourage their immigration . . . to protect white labor. The presence of
negroces in large numbers tends to degrade and cheapen labor, and the people
have been unwilling that the white laborer shall be compelled to complztc fl:')or
cx}1pl()y|11c11t with the Negro.” Globe 2939. The Freedmen's Burcau and Civil
Rights Acts “w;rlc)lin:(cndcd not only to protect the freedmen but also to se-
curc a contented black labor force w i "

Relcn Al of S 65 143 (107 ho . . . stayed in the South.” Morton

38: Woodwz‘rd,hsupr; notc 32 at 82, 83. Scnator James R. Doolittle of Wis-
consin reported that “four out ” Wi i iers i
e of five” Wisconsin soldicrs “voted against

.39.. David Donald, Charles Sumner and the Rights of Man 202, 252 (1970). A
Hlinois Radical, John F. Farnsworth, said “‘Negro cquality’ is' the cvcrlas'tintg1
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Onec need not look beyond the confines of the debates in the
39th Congress to find abundant confirmation. Time and again
Republicans took account of race prejudice as an inescapable
fact. George W. Julian of Indiana referred to the “proverbial ha-
tred” of Negrocs, Scnator Henry S. Lanc of Indiana to the “‘al-
most ineradicable prejudice,” Shelby M. Cullom of Illinois to
the “morbid prejudice,” Senator William M. Stewart of Ncvada
to the “ncarly insurmountable” prejudice, James F. Wilson of
fowa to the “iron-cased prejudice” against blacks. These were
Republicans, sympathetic to cmancipation and the protection of
civil rights.* Then there were the Democratic racists who una-
shamedly proclaimed that the Union should remain a ““white
man's” government.*! In the words of Senator Garrett Davis
of Kentucky, “The white race . . . will be proprictors of the
land, and the blacks its cultivators; such is their destiny. "% Let it

skeleton which frightens some people.” Giobe 204. William E. Niblack of In-
diana reminded the Congress that in 1851 Indiana ratified a Constitution that
excluded Negroes fron the State by a vote of 109, 976 to 21,084. Globe 3212.

“A belicf in racial equality,” said W. R. Brock, “was an abolitionist inven-
tion™: ““to the majority of men in the midnincteenth century it scemed to be
condemned both by experience and by science.” “Even abolitionists,”” he
states, “‘were anxious to disclaim any intention of forcing social contacts
between the races.”” Brock, An American Crisis: Congress and Reconstruction 285,
286 (1963). Scc infra, Derrick Bell, Chapter 10 at note 6. Racism, Phillip Pa-
ludan states, was “‘as pervasive during Reconstruction as after. Americans
clung firmly to a belief in the basic inferiority of the Negro race, a belicf sup-
ported by the preponderance of nincteenth-century scientific evidence.” P. 5.
Paludan, A Covenant with Death 54 (1975). Sce also Keller, supra note 37.
Many Republican newspapers in the North opposed “cquality with the Ne-
groes.” Flack 41. Sce also Keller, id. at 51, 58, 65.

40. Globe 257, 739, 911, 2799, 2948.

41. John W. Chanler of New York, Globe 48, 218; Scnator James W. Necs-
mith of Oregon, id. 291; Aaron Harding of Kentucky, id. 448; Scenator Hen-
dricks of Indiana, id. 880; Senator Garrett Davis of Kentucky, id. 246-~250.
The sympathctic reformer, Scnator William M. Stewart of Nevada, stated, the
“white man's government . . . should not be scoffed at; that it was a preju-
dice in the country that no man has a right to disregard.” 1d. 1437.

42, 1d. 935.



14
GOVERNMENT BY JUDICIARY

b? rcgardcd as political propaganda, and, as the noted British
historiographer Sir Herbert Butterficld states, it “docs at least
presume an audience—perhaps a ‘public opi11i011'~;Ni1ich( hiS
_]udgcd to be susceptible to the kinds of arguments and consid-
cm.tlons sct before it.” ** Consider, too, that the Indiana Consti-
tution of 1851 cxcluded Negroes from the Smtc( as ;:I'd
Oregon,* that a substantial number of Northern Sta‘tcs’ rc(ccnt]1
had rcjected Negro suffrage,* that others maintained sc ’
regated schools.*® It is against this backdrop that we mui;
mcasure claims that the framers of the Fourteenth Amendme
swallowed abolitionist idcology hook, line, and sinker.47 e
The framers represented a constituency that had just c.mer ed
from a protracted, bitterly fought war, a war that had left thgcm
ph~ysicnlly and cmotionally drained. It had begun with a com-
mitment to save the Union and had gone on to cmancipate the
slaves. Now the war-weary North was far from anxious to em
Pnrk on fresh crusades for the realization of still other aboliti ]
ist gpals.‘"’ While emancipation largely hit slavery in the Soluotrlll—
cm.dlcation of incquality, as Vann Woodward remarked rc:
quired ““a revolution for the North as well,”49 4 rcvolutio;] for
which most Republicans were utterly unprepared. Then too, the
fact that Republicans and Democrats had been pretty cv’cnlL
matched over the years, that some districts definitely were swiny
areas, led Republicans in thosce areas to be cautious of affronti .
their constituents.®® Many moderate and conservati\;c chul])Ef

:: ll}utrcrﬁcld‘ supra note 28 at 226; compare Stewart, supra note 41
. For Indiana sce supra ; ; '
e upra note 39; for Orcgon, see Fairman, Stanford 32
45. ‘S"cc y:m Alstyne’s summary, infra Chapter 4 at note 16
406. S;c infra Chapter 7 at note 41. As late as 1859 the Ohio Court rejected
an attack on scgregated scl b
o, gregated schools. Van Camp v. Board of Education, 9 Ohio
47. For additional details scc infra Chapter 13.
48. Donald, Sumner I1 232-233; scc also id. at 158
49. Wo(?dward, supra note 32 at 79; sce infra Chapter 10 at note 6
50. David Donald, The Politics of Reconstruction 1213 61— (106%\
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licans, as we shall sce, were acutcly awarc of the impact on clee-
tions of sweeping radical claims for political, lct alone, social,
cquality for the blacks.™ While most men were united in a de-
sirc to protect the freedmen from outrage and oppression in the
South by prohibiting discrimination with respect to “funda-
mental rights,” without which freedom was illusory, to go
beyond this with a campaign for political and social equality was,
as Senator James R. Doolittle of Wisconsin confessed, “fright-
ening”’ to the Republicans who “represented States containing
the despised and feared free negroes.” '

A striking reflection of Northern sentiment was furnished by
Thaddeus Stevens, the foremost Radical leader. According to his

biographer, Fawn M. Brodic, he

sensed . . . that talk of “social cquality” was dangerous
politics. When he heard that the cx-slave Frederick Douglass
.. . had paraded arm-in-arm with cditor Theodore Tilton,
. “A good many people here arc disturbed by

he wrotc . .
arm-in-arm

the practical cxhibition of social cquality in the
performance of Douglass and Tilton. It docs not become radi-
cals like us to particularly object. But it was certainly unfortu-
nate at this time. The old prejudice, now revived, will losc us

sonic votes.”

As Stevens revealed, most Republicans were politicians first
and idcologucs afterward.® Not civil rights for blacks but the
dreaded take-over of the federal government by the South was
their obsessive preoccupation. Emancipation brought the star-
tling rcalization that Southern representation would no longer
be limited in the House of Representatives to three-fifths of the

51. Speaking on June 4. 1966, James Wilson of Towa said, "I know that
many look forward to the fall clections and shiver in the presence of impartial

suffrage.” Globe 2948.

52. Donald, Summer 11 158.
53. Thaddeus Stevens: Sconrge of the South 287 (1959).

84 Spe Trimee 71
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blacks, as Article I, §3, provided. Now cach votcless freedman
counted as a whole person; and in the result Southern Statcs
would be entitled to increased representation and, with the hel

of Northern Democrats, would have, Thaddecus Stcvcnl:s)
Pointcd out at the very outsct of the 39th Congress, “a major-
ity in Congress and in the Electoral College.” With cqual
candor he said that the Southern States “ought never to be rec-
ognized as valid States, until the Constitution shall be
amended . . . as to sccure perpetual ascendancy” to the Re-
publican party.*® The North had not fought and quclled rebel-

lion in order to surrender the fruits of victory to the unrepen-
tcbels. How to circumvent th

‘ 10111ty was the cen
concern of the Republicans, and it found cxpression in §2 of the

Fourtcenth Amendment, which reduced representation in pro-

. i the right to vote was denied or abridged. Un]
scize hold of the fact that, to borrow from Russcll R, Nye
“what lics beneath the politics of the Reconstruction period 5(;
far as it touched the Negro, is the prevailing racist policy tac’itly
ac.ccptcd by both parties and by the general public,”*® we shall
fail to appreciate the limited objectives of the Fourteenth
Amendment. That is the reality underlying the limited purposcs
of the framers of the Fourteenth Amendment, and which cir-
cumscribes the so-called “generality” of “cqual protection’ and
“duc process.”

Proponents of a broad construction of the Amendment have
assumed that advocates of a restricted construction have the

55. Globe 74; Samucl E. Morison, The Oxford History of the American People
714 (1965). Senator John Sherman of Ohio said, “never by my consent sh.t;ll
these rebels gain by this war increased political power, and come back here to
wicld that political power.” Globe 745. *“I would no more admit the rebels ¢t
control these States,” said Senator Daniel Clark of New Hampshire, "thanol
would sail a ship with thc mutinous part of a crew, and confine th'ose who
were faithful to the captain in the hold or put them in irons.” Id. 835

Mg(). "Comment on C. V. Woodward’s Paper,” in Hyman, supra note 16 at
, 151, ‘
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burden of proving that the framers’ objectives were limited.
The shoc is on the other foot; an interpretation that inyades
whaW—é@uﬁd@wé%he—exﬂusim_pjmincc of the
Statcs, as, for example, criminal procedure, requires some justi-
fication. It is not cnough in that situation that the words arc ca-

pable of a broad mecaning; the reservation t&c States in the
Tenth Amendment of powers not delegated to the federal gov-
crnment calls for a clcnw the succcssor amendment
was designed to curtail those reserved powers.?” Over the years
the Supreme Court, to be sure, has steadily eroded thosc re-
scrved powers, but this simply represents another of the usur-
pations that bestrew the path of the Court. But the historian,
looking to the Constitution itsclf, may not be blind to the fact
that, in the words of Willard Hurst, the rescrvation “repre-
sented a political bargain, key terins of which assumed the con-
tinuing vitality of the states as prime law makers in most af-

57. The governing rule was laid down by Chief Justice Marshall: “an
opinion whichis . . . to establish a principle never before recognized, should
be expressed in plain and cxplicit terms.” United States v, Burr, 25 F. Cas,
(No. 14,693) 55, 165 (C.C. Va. 1807). Long before it was stated, “'statutes arc
not presumed to make any altcration in the common law, farther or otherwisc
than the act expressly declares: therefore in all gencral matters the law pre-
sumes the act did not intend to make any alteration; for if the parliament had
had that design they would have expressed it in the act.” Bacon’s Abridgment,
supra note 24, “‘Statutes’ 1 (4). An analogous rule was applicd to the Consti-
tution in the Slaughter-Housc Cases, 83 U.S. (16 Wall) 36, 78 (1872).

Such views were given striking reaffirmation in Picrson v. Ray, 386 U.S.
547, 554-555 (1967). After adverting to the common law immunity of judges
from suits for acts performed in their official capacity, the Court stated, " We
do not belicve that this settled principle was abolished by §1983, which makes
liable ‘cvery person’ who under color of law deprives another person of his
civil rights . . . The immunity of judges [is] well cstablished and we pre-
sume that Congress would have specifically so provided had it wished to abol-
ish the doctrine.” Thus the all-inclusive “every person’” was curtailed becausc
of an existing common law inumunity; the express rescrvation of power to the
States by the Tenth Amendment demands an even more cxacting standard.
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fairs.”’*® No trace of an intention by the Fourteenth Amendment
to encroach on State control—for example, of suffrage and
segregation—is to be found in the records of the 39th Congress.
A mass of cvidence is to the contrary, and, as will appear, the at-
tachment of the framers to State sovereignty played a major
role in restricting the scope of the Amendment. “[W]e ought to
remember,” Justice Holmes said, *“‘the great caution shown by
the Constitution in limiting the power of the States, and should
be slow to construe the [duc process] clause in the Fourteenth
Amendment as committing to the Court, with no guide but the
Court’s own discretion the validity of whatever laws the States
may pass.”’® The history of the Amendment buttresses the flat
statement that no such jurisdiction was conferred.

“What, after all,”” asked Wallace Mendelson, “arc the privi-
leges and immunities of United States citizenship? What process
is ‘duc’ in what circumstances? and what is ‘cqual protec-
tion?”’% Study of what the terms meant to the framers indicates
that there was no mystery. The three clauses of §1 were three
faccts of onc and the same concern: to insure that there would
be no discrimination against the freedmen in respect of ““funda-
mental rights,”” which had clearly understood and narrow
compass. Roughly speaking, the substantive rights were identi-
ficd by the privileges or immunities clause; the equal protection
clause was to bar legislative discrimination with respect to those
rights; and the judicial machinery to secure them was to be sup-
plied by nondiscriminatory due process of the several States.
Charles Sumner summarized these radical goals: let the Negro
have “the shield of impartial laws. Let him be heard in court.”™®
That shicld, it will be shown, was expressed in “cqual protec-
tion of the laws; access to protection by the courts found expres-

58. The Legitimacy of the Business Corporation in the Law of the United States
140 (1970).

59. Baldwin v. Missouri, 28 U.S. 586, 595 (1930), disscnting opinion.

60. The Supreme Court: Law and Discretion 16 (1967).

61. Globe 675.
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sion in “‘duc process of law.” The framers, it needs to be said at
once, had no thought of creating unfamiliar rights of unknown,
far-rcaching extent by usc of the words *‘cqual protection™ and
“duc process.” Instecad, they meant to sccurce familiar, ““funda-
mental rights,” and only those, and to guard them as of yore
against deprivation except by (1) a nondiscriminatory law, and
(2) the established judicial procedure of the State.
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trial by jury was a fabric woven of many strands—a “scamlcess
web”—we should be slow to countenance a rent, particularly
onc not dictated by the most urgent need. What necessity im-
pelled the Court to jettison the *‘very ancient™ 12-man jury?

The Court had painted itself into a corner when it held that
the Fourteenth Amendment made the ““trial by jury” provision
of the Bill of Rights mandatory on the States,?® a position, as we
have seen, that is without historical warrant. Since some States
cmployed less than 12 men, the Court, as Justice Harlan ob-
served, recognized that the ** ‘incorporationist’ view . . . must
be tempered to allow the States more elbow room in ordering
their own criminal systems.””® The Burger Court is presently
retreating from the Warren Court’s imposition of federal re-
quircments on State practice,®® and it might well have concluded
that the quite recent extension of the Sixth Amendment’s trial by
jury to the States was ill-considered and, thercfore, as Justice
Harlan stated, the Burger Court’s decision in Duncan v. Lowisiana
should be overruled.® Instead, it chose to rupturc a 600-ycar
practicc in order to adhere to a dubious decision, illustrating
what Washington and Hamilton had warned against: a usurpa-
tion to mect a great emergency breeds usurpations where no
CNICTEency exists.

50. “In Duncan v. Louisiana, 391 U.S. 145 (1968), wc held that the Four-
teenth Amendment guarantees a right to trial by jury in all criminal cascs that,
were they to be tried in a federal court—would come within the Sixth
Amcendment’s guarantee.”” 399 U.S. at 86.

51. 399 U.S. at 118, dissenting opinion.

52. Supra Chapter 18 note 3.

53. 399 U.S. at 118.

23

Conclusion

HE historical records all but mcontro-

vertibly establish that the framers of

the Fourteenth Amendment excluded
both suffrage and scgregation from its reach; they confined it to
protection of carcfully enumerated rights against State discrimi-
nation, deliberately withholding federal power to supply those
rights where they were not granted by the State to anybody,
white or black. This was a limited—tragically limited—re-
sponsc to the needs of blacks newly released from slavery; it re-
flccted the hagridden racism that held both North and South in
thrall; nonctheless, it was all the sovercign people were pre-
parcd to do in 1868,

Given the clarity of the framers’ intention, it is on scttled
principles as good as written into the text. To “interpret” the
Amendment in diametrical opposition to that intention is to
rewrite the Constitution. Whenee does the Court derive author-
ity to revise the Constitution? In a government of limited
powers it needs always be asked: what s the source of the
power claimed? “When a question arises with respect to the
legality of any power,” said Lee in the Virginia Ratification
Convention, the question will be, *“Is it cnumerated in the Consti-
tution? . . . It is otherwise arbitrary and unconstitutional.”!

1. 3 Elliot 186.
407
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Or, as Jamcs Iredell put it, a law “not warranted by the Consti-
tution . . . is barc-faced usurpation.”’? Hamilton madc clecar
that action not warranted by the Constitution is no less a usurpa-
tion at the hands of the Court? than of a President. The suffrage-
segregation decisions go beyond the assumption of powers
“not warranted” by the Constitution; they represent the ar-
rogation of powers that the framers plainly excluded. The Court,
itis safc to say, has flouted the will of the framers and substi-
tuted an interpretation in flat contradiction of the original de-
sign: to lcave suffrage, scgregation, and other matters to State
governance. It has done this under cover of the so-called
“majestic generalities” of the Amendment—*“due process”
and *‘cqual protection” —which it found “convenicently vague,”
without taking into account the limited aims those terms were
meant to express. When Chicf Justice Warren asserted that “we
cannot turn back the clock to 1868,”* he in fact rejected the
framers’ intention as irrclevant. On that premisce the entire Con-
stitution merely has such relevance as the Court chooses to give
it, and the Court is truly a “continuing constitutional conven-
tion,” constantly engaged in revising the Constitution, a role
dearly withheld from the Court. Such conduct impels onc to
conclude that the Justices arc become a law unto themsclves.®
Can it be, then, that in a civilized socicty therc exists no
means of ridding oursclves of such a blight as scgregation? No
cost, it can be argucd, is too high to be rid of the incubus. Archi-
bald Cox obscrves: “To have adhered to the doctrine of ‘scpa-
rate but cqual’ would have ignored not only the revolution
sweeping the world but the moral sense of civilization. Law
must be binding cven upon the highest court, but it must also
meet the needs of men and match their sensibilitics,” and it is

2. 4 Elliot 194.

3. Supra Chapter 17 at note 15.

4. Supra Chapter 7 at note 61.

5. “[Tlhe Justices have given scrious cause for suspicion that they have
coine to consider the Court to be above the law.” Lusky vii; and scc id. 101,
Sce Levy, supra Chapter 14 note 136; Murphy, supra Chapter 15 note 13; and
Lewis, supra Chapter 17 note 56.
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for judges to ““make law to meet the occasion.”® But, as Cox rec-
ognized, these “hibertarian, humanitarian, and cgalitarian™ im-
pulses *‘were not shared so strongly as to realize themsclves
through legislation,” still less through an amendment. They
werc only realized through the “fate which puts one man on the
Court rather than another.”” [ cannot bring mysclf to believe
that the Court may assumec a power not granted in order to cor-
rect an cvil that the people were, and remain, unrcady to cure,
Justification of judicial usurpation—the label Hamilton attached
to encroachments on the legislative function—on the ground
that there is no other way to be rid of an acknowlcedged cvil
smacks of the discredited doctrine that “the end justifies the
means.”’® John Stuart Mill cautioned against man’s disposition
“to imposc [his] own opinions . . . as a rulc of conduct on
others.”™® The Inquisition burned heretics at the stake to save
their souls.

Then there are the costs to constitutional government*® of
countcnancing such usurpation. As the Court itsclf has demon-

6. The Role of the Supreme Court in American Govemnment 110 (1976). Cox
docs not regard the segregation decisions as “wrong even in the most tech-
nical sensc,” id. 109, although he states, “Plainly, the Court was not applying
customary constitutional principles.” Id. 60.

7. 1d. 35.

8. Lord Chanccllor Sankey stated, “It is not admissible to do a great right
by doing a little wrong . . . It is not sufficient to do justice by obtaining a
proper result by irregular or improper means.” Quoted by Chicf Justice
Warren in Miranda v. Arizona, 384 U.S. 436, 447 (1966). Levy observes that
scholars ““cannot be ignored and cannot be gainsaid when they insist that any
means to a justifiable end is, in a democratic sodicty, a noxious doctrine.”
Levy, Warren 190.

9. Morec fully quoted, infra note 20.

10. Cox states, “Nearly all the rules of constitutional law written by the
Warren Court relative to individual and political liberty, cquality, criminal
Justice, impress mc as wiscr and fairer than the rules they replace. T would sup-
port ncarly all as important rcforms if proposed in a legislative chamber or a
constitutional convention. In appraising them as judicial rulings, however, |
find it nccessary to ask whether an excessive price was paid for enfarging the
sphere and changing the nature of constitutional adjudication.” Cox, supra
note 6 at 102.
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strated, unconstitutional action to curc a manifest cvil cstab-
lishes a precedent, as Washington and Hamilton warnced, that
encourages transgressions when such urgency is lacking. Time
and again the Justices themsclves have accused their brethren of
acting without constitutional warrant. So to act is to act uncon-
stitutionally; in another field the Court itself branded its own
course of conduct over a hundred-ycar span as *‘unconstitu-
tional.”’!" “In a government of laws,” Justice Brandecis cau-
tioned, “existence of the government will be imperilled if it fails
to obscrve the law scrupulously.”'? Justice Frankfurter added
that “Sclf-willed judges arc the lcast defensible offenders against
government under law.”'* How long can public respect for the
Court, on which its power ultimately depends, survive if the
pcople become aware that the tribunal which condemns the acts
of others as unconstitutional is itself acting unconstitutionally?
Respect for the limits on power are the essence of a democratic
socicty; without it the entire democratic structure is under-
mined and the way is paved from Weimar to Hitler. ™

11. Eric Ry. Co. v. Tompkins, 304 U.S. 64, 77-78 (1938).

12. Olmstead v. United States, 277 U.S. 438, 485 (1928).

13. *“‘From the Wisdom of Felix Frankfurter,” Wisdom, vol. I1l, No. 28, p. 25
(1959), quoted by Kathryn Griffith, Judge Leanied Hand and the Role of the Fed-
cral udiciary 209 (1973).

14. As Profcessor Charles Black stated, when urging noninterference with
the Warren Court, “constitutional legality is indivisible . . . the right to
wound onc part of the body as you may desirc is the right to destroy the life.”
The People and the Court 190 (1960). Madison said, “lt is our duty . . . to
take care that the powers of the Constitution be prescrved entire to cvery
department of Government; the breach of the Constitution in once point, will
facilitate the breach in another.” 1 Annals of Congress 500.

In a review of Alexander Bickel’s last work, The Morality of Cansent, Pro-
fessor Alan M. Dershowitz states that Bickel saw “the Nixon Presidency and
Watergate as the ‘utterly inevitable” consequence of the undisciplined liberal-
ism and ‘result-orientation’ of the Warren Court.”” Dershowitz comments,
“A strangce relationship, probably wrong and surcly overstated.” “Book Re-
views,” The New York Times Book Review, Scptember 21, 1975, at 1. But
Nixon's “‘idca” man, Donald Santarclli, quite plainly had learned from the
Warren Court. Supra Chapter 17 at note 59.
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Proponents of the “original understanding,” Sanford Lev-
inson justly charges, arc rarcly prepared to press it all the way:
“Thus opponents of the [Vietham] war cager to return to the
original understanding of the War Power are not likely to be
cager to return to what was probably the rather conservative
initial understanding of frecdom of speech.”! Rigorous consti-
tutional analysis halts at the door of particular predilections.
Sctting practical considerations aside for the moment, intellec-
tual honesty demands that the *‘original understanding™ be
honored across the board—unless we are prepared to accept ju-
dicial revision where it satisfies onr predilections, as is the cur-
rent fashion. But that is to reduce “law™ to the will of a kadi.
The list of cases that would fall were the “original under-
standing” honestly applied is indeed formidable. As Grey sum-
marizes, “‘virtually the entire body of doctrine developed under
the duc process clauses of the 5th and 14th amendments,” the
core “‘requircment of ‘fundamentally fair’ procedures in crimi-
nal and civil proceedings,” and *‘cverything that has been la-
beled ‘substantive duc process’ would be climinated,” cven
though it “‘must constitutionally free the federal government to
engage in explicit racial discrimination,” for ““there is no textual
warrant for rcading into the duc process clause of the fifth
amendment any of the prohibitions directed against the states
by the cqual protection clause.” He adds, “there is serious ques-
tion how much of the law prohibiting state racial discrimination
can survive honest application of the interpretive [“original
understanding”] model. It is clear that the cqual protection
clause . . . wasunot intended to guarantee cqual political rights,
such as the right to vote or to run for office, and perhaps in-

Jefferson “forcsaw that if the Constitution were cver destroyed, it would be
destroyed by construction or interpretation, in final analysis, by the federat
judiciary.” Caleb P. Patterson, The Constitutional Principles of Thomas Jefferson
70 (1953).

15. S. Levinson, “*Fidelity to Law and the Assessment of Political Activity,”
27 Stan. L. Rev. 1185, 1200 note 68 (1975).
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cluding the right to serve on jurics.”'® But because r‘cpudiation
of the cases would have undesirable conscquences, it does not
follow that the prior determinations were authorized by the
Constitution.'” Whatever may be the merit of Judge Joscph
IHutcheson’s method of decision in common law cases—first
a “hunch,” then a hunt for legal rationalization—'* s.uch
rcasoning backward in constitutional cases displaces choices
alrcady made by the framers. It perilously rcscn?blcs the subpr-
dination of “law” to the attainment of ends desired b?/ a ruling
power which was the hallmark of Hitlerism and Stalinism.
Flad it fallen to me, therefore, to decide some ofthc- “substan-
tive duc process’ and “cqual protection” cases ab initio, 1 Sl]OL.l]d
have felt constrained to hold that the rclief sought lay outside
the confines of the judicial power.!® It would, however, l?c ut-
terly unrealistic and probably impossible to undo the past in the

16. Grey, “IDo We Have an Unwritten Constitution?,” 27. Stan. L. Rev.
703, 710=712 (1975). An carlicr illustrative list had been furnished by Bork,
“Neutral Principles and Some First Amendment Problc‘ms," 47 Ind: LJ ‘],
1112 (1971). If effect be given to the framers’ intention, the dccl.smn in
Strauder v. Virginia, 100 U.S. 303 (1879), that Ncgrocs niust be permitted to
serve as jurors, was wrongly decided. See Chairman Wilson, supra Chapter 2
at note 26, the colloquy between Wilson and Dclano, and remarks by Moulton
and Lawrence, supra Chapter 9 at notes 25-27.

17. Supra Chapter 14 at notes 103-104. . ‘ ‘

18. J. C. Hutcheson, “The Judgment Intuitive: The Function of the Hunch
in Judicial Decision,” 14 Cornell L. Q. 274, 287 (1929). Scc also Martin Sha-
piro, Law and Politics in the Supreme Court 15 (1()()4').

19. Justice Stevens recently expressed a similar vicw. Runyon v. McCrary,
Y6 S. Ct. 2586 (1976), presented the issuc whether the federal Ac:t of 1866 pro-
hibits private schools from cxcluding qualified children on racial grounds:

There is no doubt in my mind that that construction of the statute would
have amazed the legislators who voted for it . . . [Slince the ]cgislaFi\{c
history discloses an intent not to outlaw segregated schools at that timg, it is
quite unrealistic to assumec that Congress intcndcd. ic broader result of
prohibiting segregated private schools. Were we writing on a clcan slate, [
would therefore vote to reverse.

Concurring opinion.

CoNCLUSION 413

face of the expectations that the scgregation decisions, for ex-
ample, have aroused in our black citizenry —expectations con-
firmed by every decent instinct. That is more than the courts
should undcertake and more, I believe, than the American people
would desire. But to accept thus far accomplished ends is not to
condone the continued employment of the unlawful means.
If the cases listed by Grey are in fact in contravention of the
Constitution, the difficulty of a rollback cannot excuse the con-
tinuation of such unconstitutional practices.

This is not the place to essay the massive task of furnishing a
blucprint for a rollback. But the judges might begin by curbing
their reach for still more policymaking power, by withdrawing
from extrenic measures such as administration of school systems
—government by decree—which have disquicted cven sym-
pathizers with the ultimate objectives. Such decrees cannot rest
on the assertion that the Constitution demands busing, when in
truth it is the Justices who require it2° in contravention of the
framers’ intention to leave such matters to the States. The doc-
trinairc extension of false doctrine compounds the arrogation.
So too, greater restrant in rcapportionnicnt matters, the return
of the administration of local crunmal, libel, and obscenity law
to the States would not only respond to constitutional limita-
tions but to preponderant public sentiment. Judges should take
to heart Justicc Holmes’ admonition in Baldwin v. Missouri:

we ought to remember the great caution shown by the Consti-
tution in limiting the power of the States, and should be slow to
construc the causc in the Fourteenth Amiendment as committing

20. Cf. Lino A. Graglia, Disaster by Decree (1976). Justice Rehnquist re-
minded us of John Stuart Mill's statement, ““The disposition of mankind,
whether as rulers or as fellow citizens, to imposc their own opinions and in-
clinations as a rule of conduct on others, is so cnergetically supported by some
of the best and somie of the worst feclings incident to human nature, that it is
hardly cver kept under restraint by anything but want of power.” Mill, On
Liberty 28 (1885), quoted in Furman v. Georgia, 408 U.S. 238, 467 (1972), dis-
scnting opinion.
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to the Court, with no guide but the Court’s own discretion, the
validity of whatcver laws the States may pass.??

Uis counsel is heavily underscored by the manifest intention of
the framers to limit federal intrusion into Statc internal affairs
to a plainly described minimum.

All this may scem like idle theorizing in light of Justice
Stone’s famous dictum that “the only check upon our own ex-
crcise of power is our own sensc of sclf-restraint. ! Werc this
truc, it would offend against onc of the most fundamental prem-
iscs of our constitutional system. “Implicit in the system of
government [the Framers] designed,”” Alphcus Thomas Mason
stated, “is the basic premise that unchecked power inany hands
whatsocver is intolerable.”"?? “Unchecked power™ emphatically
was not confided to the judiciary; as Hamilton wrote in Federal-
ist No. 81, the Justices may be impceached for usurpation of
legislative power.? President Taft, no wild-cyed radical, ac-
knowledged in 1911 that the judicial system was not working
as it should, and stated, “Makc your judges responsible. Im-
peach them. Impeachment of a judge would be a very healthful
thing in these times.”? Cumbersome as impeachment is, it is
yet not so difficult as amendment, which requires approval by
three-fourths of the States. At onc time Brandeis and Frank-
furter, it nceds to be remembered, favored an amendment that
would remove the duce process clause from the Constitution al-

20a. Sce supra Chapter 21 at note 41

21, United States v. Butler, 297 U.S. 1, 79 (19306). dissenting opinion.

22. “Myth and Reality in Supreme Court Drama,” 48 Va. L. Rev. 1385,
1405 (1962).

23. Quoted supra Chapter 15 at note 50.

24. Quoted in Joseph P. Lash, From tie Diaries of Felix Frankfurter 113 note 3
(1975). Sce also Lusky 80. The Supreme Court, by Justice Frankfurter, stated,
“Restraints on our jurisdiction are self-imposcd only in the sense that there is
from our decisions no immediate appeal short of impcachment or constitu-
tional amendment.” Rochin v. California, 342 U.S. 165, 172 (1952).
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together.?® But such heroic measures would be unnecessary in
the face of an aroused public opinion, a mighty engine, as Pres-
ident Nixon lcarned after the “Saturday Night Massacre. '8
“The Court,”” wrote Charles L. Black, “could never have had

the strength to prevail in the face of resolute public repudiation

of its legitimacy.”'?"

A primc task of scholarship, therefore, is to heighten public
awarceness that the Court has been overleaping its bounds.
“[S]cholarly exposure of the Court’s abuse of its powers,”
Frankfurter considered, would “bring about a shift in the
Court’s vicwpoint.”** Such awareness is a necessary prelimi-
nary for, as Mason observed, “only that power which is recog-

25, Louis Jatfe, “Was Brandeis an Activist? The Scarch for Intermediate
Prenmses,™ 80 Harv, L. Rev. 986, 989 (1967). In 1924 Frankfurter stated that
“The due process clause ought to go.” *The Red Terror of Judicial Reform,”
40 New Republic 110, 113, reprinted in Frankfurter, Law and Dolities 10, 16
(Macleish and Pritchard eds. 1939).

The requitements for amendment or impeachment, it may be suggested, are
so oncrous as to render the Court’s decisions all but irrevocable. “[1]f the pol-
icy of the government is to be irrevocably fixed by the decisions of the Su-
preme Court,” said Lincoln in his First Inaugural Address, “the people will
have ceased to be their own rulers.” Quoted in Morton Keller, Affairs of State
1718 (1977).

26. Attorney General Elliot Richardson resigned rather than discharge Spe-
cial Prosccutor Archibald Cox at the insistence of President Nixon. Deputy
Attorney General Wilham Ruckelshaus was discharged for refusal to dis-
charge Cox.

27. The People and the Conrt 209 (1960).

28. Quoted in Lash, supra note 24 at 59. Rodell referred to “the reverential
awc-bred-of-ignorance, with which most Americans regarded the Court™ in
1937, Ninie Men 247 (1935). Professor Charles Black urges that Jawyers “never
cease to call the Court to account, and to urge reason upon it Inadequate
rcason, lack of responsiveness to counter-argument [as in Reynolds v. Sims]
—these arce self-wounding sins in any court.” Address, “The Judidal Power
as Guardian of Libertics,” before a Symposium on “The Supreme Court
and Constitutional Liberties in Modern America,” Wayne State Univer-
sity, Dectroit, Mich., Oct. 16, 1976, at 9. Arrogation of power withheld is
far worse.
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nized can be effectively limited.”® Calls for disclosure of the
Court’s real role have been made by both proponents and op-
ponents of judicial “adaptation” of the Constitution. Justice
Jackson, it will be recalled, called on thCJUStiFCS in the desegre-
gation case to disclose that they were “making ncw law for a
new day™; and Judge Learned Hand declared that “1f we c'io
need a third [legislative] chamber it should appcear for what it s,
and not as the interpreter of inscrutable principles.”™’

Forty years ago the philosopher Morris R. Cohen wrote to
Professor Frankfurter, *“the whole system is fundamentally dis-
honest in its pretensions (pretending to say what the Constitu-
tion lays down when they [the Justices] are fact deciding what
[they think] is good for the country.)” But Martin Shapiro
arguced: “Suicide is no more moral in political than in personal
life. Tt would be fantastic indeed if the Supreme Court, in the
name of sound scholarship, were to disavow publicly the
myth on which its power rests . . . If the myth . . . i§ de-
stroyed . . . the Court loses power.” Power in the service of
moral imperatives must not rest on a sham.®® It is not “‘scholar-
ship,” but obedicnce to constitutional limitations that calls f.or a
halt. “The foundation of morality,”” said Thomas Huxley, “is to

29. Mason, supra note 22 at 1405. Mason states, “oncce the public rccognizes
the personal naturc of the judicial power, it would become difficult for the
judiciary to function at all.”” 1d. 1399,

" 30, The Bill of Rights 70 (1962); sce also A. S. Miller and R. F. Howell, “The
Myth of Ncutrality in Constitutional Adjudication,”” 27 U. Chi. L. Rev. 661,
695 (1960).

31. Letter to Felix Frankfurter, January 27, 1936, L. C. Rosenficld, Portrait of
a Philosopher: Morris Raphacl Colen in Life and Letters 270 (1962), quoted in
Lash, supra note 24 at 55. Therc is a ““credibility gap between the Court’s pre-
tensions and its actions.” P. B. Kurland, Politics, the Constitution and the Warren
Conrt xxii (1970).

32. Supra notc 18 at 27; scc also supra Chapter 7 at notes 56-57.

33. Cf. Paul Brest, Processes of Constitutional Decisiommaking: Cases and Mate-
rials 1146 (1975).
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have done, once and for all, with lying.™ On a practical level,
as Presidents Lyndon Johnson and Richard Nixon learned, non-
disclosurc to the people creates a credibility gap.®

The nation cannot afford to countenance a gap between word
and deed on the part of its highest tribunal, a tribunal regarded
by some as the “national conscience.™ It should not tolerate the
spectacle of a Court that pretends to apply constitutional man-
dates while in fact revising them in accord with the preference
of a majority of the Justices who seek to impose rheir will on the
nation. Richard Nixon learned at last that even a President
cannot sct himsclf above the law, that he is obliged * ‘to take
Care that the Laws be faithfully exccuted.” 1t is necessary and
right that the nine Justices be held to a like standard. ™ “The
people,” in the words of five carly State Constitutions, “have a
right to require of their . . . magistrates an exact and constant
observance™ of the “fundamental princpics of the Constitu-
tion.”®" Among the most fundamental is the exclusion of the
Judiciary from policymaking.

Let it not be said of us as Gibbon said of Rome: “The image of
a free constitution was preserved with decent reverence. The
Roman scnate appeared to possess the sovercign authority, and
devolved on the emperors all the exceutive powers of govern-
ment.”?® Here no Senate devolved the policymaking powers on
the Court; they are sclf-conferred and survive only because the

34. Quoted in H. T. Mencken, Treatise of Right and Wrong 197 (1934).

35. "“The contrast hetween morality professed by society and immorality
practiced on its behalf makes for contempt of Taw.” On Lee v. United States,
343 U.S. 747, 758759 (1952), Justice Frankfurter, dissenting opinion.

36. Lusky 20.

37. Supra Chapter 15 at note 18.

38. 1 Gibbon, The History of the Decine and Fall of the Roman Lmpire 215
(Nottingham Soc. undated) (cmphasis added). He said of the Roman ciper-
ors that “'they surrounded their throne with darkngess, conccealed their irresist-
ible strength, and humbly professed themsclves the accountable ministers of

the senate, whose supreme decrees they dictated and obeyed.™ Id. at 303.
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American people arc unaware that there is a yawning gulf
between judicial professions and practice. Anend, 1 would urge,
to pretence. If government by judiciary is necessary to prescrve
the spirit of our democracy, let it be submitted in plainspoken
fashion to the people—the ultimate sovercign—for their

approval.

Appendix |
Van Alstyne’s Critique of
Justice Harlan’s Dissent

ROFESSOR Van Alstyne’s article! consti-

tutes the most extended attempt to refute

Justice Harlan’s dissent in Reynolds v, Sims.?

In the course of my discussion of suffrage, reapportionment, and the
“open-ended” theory Isought to take account of his vicws. That por-
tion of his article which dealt with the “remedy’ aspect of Harlan’s
analysis has in part been discussed in connection with Justice Brennan's
adoption of the Van Alstyne argument.® Van Alstync also attributes to
Harlan the view that “*§2 equally precludes the application of any car-
licr provisions of the Constitution to state voting rights.” He consid-
ers that “there was probably no reliable understanding whatever that
§2 would preclude Congress (or the courts) from employing sources
of constitutional authority other than §2 to affect state suffrage’™® and
spends many pages demonstrating that there was no such consensus.
Now Harlan was not at all concerned with “other™ constitutional
provisions; save for a footnote reference to Bingham’s explanation of a
“republican form of government.”® Harlan concentrated on the Four-
teenth Amendment. Here is his thesis in his own words: “The history

1. “The Fourtcenth Amendment, The ‘Right’ to Vote, and the Under-
standing, of the Thirty-Ninth Congress,” 1965 S. Ct. Rev. 33,

2. 377 U.S. 533, 589 (1964).

3. Supra Chapter 5 at notes 102-106.

4. Van Alstyne 39.

5. Id. 45.

6. Quoted id. 41,

419
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of the adoption of the Fourteenth Amendment provides conclusive
evidenee that neither those who proposed nor those who ratified the
amendment believed that the Equal Protection clause limited the
power of the States to apportion their legislatures as they saw fit.””?
Apparently Van Alstyne bases his inference of preemption of “other™
provisions on Harlan’s statement that “'§2 cxpressly recognizes the
States’ power to deny or, in any way, abridge the right”” to vote.* To
recognize a State power falls short of holding that the Amendment
“precludes the application of any carlier provisions of the Constitu-
tion.”” So to hold would imply that “carlicr provisions,” if any, had
been repealed by implication. It cannot be presumed that Harlan was
unawarc of the elementary proposition that repeals by implication arc
not favored and require evidence that a repeal was intended.

Apart from a few radical dissentients,® there was a widc conscnsus
that control over suffrage had from the beginning been left with the
States, as was categorically stated by Stevens, Fessenden, Conkling,
Bingham, and many others.!® To placate the dissentients there were
assurances that the “representation” provision left other provisions, if
any, untouched; in other words, they were not repealed by implica-
tion. A typical colloquy between Higby and Stevens is cited by Van
Alstyne. Higby objected that the “‘representation” proposal “gives a
power to the States to make governments that arc not republican in
form,” and askced Stevens

if it does not acknowledge a power in a State to do such a thing,

MR, STEVENS. Ycs, sir, it docs acknowledge it, and it has always existed
undcr the Constitution.

mr. meny. [ do not acknowledge that it is in the Constitution as it now is.

mu. steviNs. Then we do not give it to them.

Van Alstyne finds Stevens’ response “‘confusing.”!! To “acknowl-

7. 377 U.S. at 595,

8. Van Alstync 39.

9. Cited id. 49-51.

10. Supra Chapter 4.

11. Van Alstyne 50-51; Globe 428. This exchange occurred carly in the scs-
sion. Highy profited from the debates and later stated, “The Governmient of
the United States does not propose or attempt to go into cvery onc of the
States now in closc fellowship with the Government and represented here, and
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edge” that States hare a power is not to give it to them. At another

point Stevens stated, “the States have the right . . . to fix the clective
franchisc,” and the representation provision ‘“‘does not take it from
them. 12

Rejection of the dissentient appeal to “other™ constitutional sources
for federal power over suffrage™ is demonstrated by the fact that a
subcommittee of the Joint Committee reported an Amendment
“Congress shall have power . . . to sccure . . . the same political

1y

rights,”"** thercby expressing its view that Congress did not enjoy that
power. And it is confirmed by the passage of the Fiftcenth Amend-
ment.'5 If there were “other” constitutional powers for the purposc
the Fifteenth Amendment was superfluous. From 1789 to 1866 it was
gencrally accepted that suffrage had been left to regulation by the

States,'® a view rciterated in 1875 by Chicf Justice Waitc:
y

The Fiftcenth Amendment does not confer the right of suffrage upon
any onc. It prevents the State from giving prefercnce, in this particular,
to one citizen of the United States over another on account of race. Be-
fore its adoption this could be done. Tt was as much within the power of
a State to exclude citizens from voting on account of race . . . asit was
on account of age, property, or cducation. Now it is not."’

say to them that all classes of citizens without distinction of race or color shall
vote. Itis truc that the general principle has been to Ieave the question to cach
of the States.” Globe 2252

12. Globe 536.

13. Chicf of these was the guarantee of “a republican form of govern-
ment'; Van Alstyne 50.

14. Quotcd id. 48 note 46.

15. Aucrbach states, “Students of the history of the Fourtcenth Amend-
ment agree that the “congressional understanding of the immediate offect of
[the Fourteenth Amendment] enactment on conditions then present” was that
it would not deal with the right of suffrage. Otherwise the Fifteenth Amend-
ment would not have been necessary, as Mr. Justice Harlan pointed out.™
“The Reapportionment Cascs: One Person, One Vote—One Vote, One
Value,” 1964 S. Ct. Rev. 1, 75. The point was madc by the Court in Minor v.
Happersett, 88 U.S. (21 Wall.) 162, 175 (1874).

16. Supra Chapter 4 at notes 42, 43, 45-48, 57, 64; Chapter 5 at note 49.

17. United States v. Reese, 92 U.S. 214, 217-218 (1875). Looking at “'cqual
protection” in 1964, Aucrbach considers it an “astonishing result” that wouid
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Of course, this docs not disposc of the question: were there such other
powers? Van Alstyne, however, makes no attempt to demonstrate
that there were. My study of the guarantee of a republican form of
government, upon which the dissentients cited by Van Alstyne heav-
ily rely, led me to doubt their existence.'® Those doubts were strongly
reinforced by the historical materials Justice Stewart collected i his
opinion in Oregon v. Mitchell.*® In any cvent, Van Alstync’s claborate
argument that the Fourtecenth Amendment docs not preclude the ap-
plication of “other” provisions of the Constitution docs not shake
Harlan’s demonstration that suffrage was cxcluded from the Amend-
ment itsclf.

Van Alstync’s attempt to downgrade Stevens’ testimony stands no
better. Stevens did not consider Negrocs prepared for suffrage, nor the
North rcady to accept it; he had stated that the right of a Statc to dis-
franchisc "has always cxisted,” that the proposed “‘representation”
provision “docs not take it from” the States.?® One could hardly ask
for greater clarity. Against this, Van Alstyne quotes Stevens, “If any
Statc shall exclude any of her adult ctizens from the elective fran-
chisc . . . sheshall forfeit her right to representation in the same pro~
portion,”; and asks whether this evidences Stevens’ understanding
“‘that an exception was to be read into the unqualified language of §1
and that the Equal Protection Clausc could not be applied against par-

read “'cqual protection” to allow a State to deny “the right to votc in a statc or
local clection . . . for rcasons which have nothing to do with racc,
color . . . but which nevertheless result in an arbitrary classification.” Aucr-
bach, supra note 15 at 77-78. But that view is a product of our times, not at all
responsive to the intention of the framers, cither in 1787 or in 1866. Sce supra
Chapter 5 after note 77. In New York v. Miln, 36 U.S. (11 Pet.) 102, 139
(1837), the Court declared, “a State has the same undcniable and unlimited
jurisdiction over all persons and things, within its territonial limits, as any
forcign nation, where that jurisdiction is not surrendcered or restrained by the
Constitution of the United States.” For the standard of proof required to cs-
tablish such “surrender’ sce supra Chapter 1 note 57.

18. Fessenden commented on Article I, §2(3), re qualifications of clectors in
cach State, ““it has always been considered that the clause . . . acknowledged
the rights of the States to regulate the question of suffrage. I do not think it has
cver been disputed.” Globe 1278.

19. 400 U.S. 112, 288-291 (1970), concurring and dissenting in part.

20. Supra Chapter 4 at notes 25, 64, 46.
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tial and oppressive laws denying the freedmen their voice in the gov-
crument.”?' This quotation did not address that issuc; but the above
quotations plainly indicate Stevens’ view that suffrage was to remain

the province of the States; that is an “exception” built into “equal
protection” by the entire Republican leadership. Bingham stated:
“The amendment does not give . . . the power to Congress of regu-

lating suffrage in the scveral States.”?? Senator Howard explained that
“the first scction of the proposed amendiment doces not give . . . the
right of voting.”® Toward the closc of the session Senator Sherman
said, **we have refused” to require the rebel “States to allow colored
persons to vote.”™ And after passage of the “cqual protection” clause,
Bingham Ient his aid to Tennessce's exclusion of black suffrage, not-
withstanding “we arc all for cqual and exact justice, but justice for all
is not to be sccured in a day”*—cloquent testimony that “cqual pro-
tection’ was not viewed as a bar to denial of suffrage.

Van Alstync’s statement that Stevens “‘greatly favored Negro suf-
frage and constantly supported all cfforts to that end, to the extent he

thought them politically feasible™ 2

is not very revealing. In fact, as
C. Vann Woodward wrote, **Stevens was not yet prepared to enfran-
chisc the Negro freedmen . . . apart from political rcasons he had
other doubts about the wisdom of the measure . . . he doubted that
the freedmen were prepared for intclligent voting.”’?” Eric McKitrick
stated, “*beyond doubt” Stevens “tipped the balance . . . Being none
too keen on direct enactiment of Negro suffrage.” It was on Stevens’
motion that the Joint Committee on Reconstruction preferred a reduc-
tion of representation proposal to one prohibiting discrimination, by a
vote of 11 to 3.** He was taunted during the final debate by Charles A.
Eldredge, a Democrat from Wisconsin: “Why is it that the gentleman
from Pennsylvania gives up universal suffrage . . . Itis . . . for the

21. Van Alstync 56. But scc Bickel, supra Chapter 6 at note 27.

22. Globe 2542

23. 1d. 2766.

24. 1d. 3989.

25. 1d. 3979.

26. Van Alstync 46.

27. The Burden of Southern History 92 (1960); supra Chapter 4 at note 25.
28. Andrew fohuson and Reconstruction 348 (1960},

29. Kendrick 51
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purposc of saving thcir party in the next fall clection.”™® Another
Democrat, Andrew Rogers, asscrted, “The committece does not dare
subimit the broad proposition to the people . . . of negro suffrage.”™!
In September 1866, when the Amendment was a campaign issuc,
Stevens assured the Pennsylvania voters that the “Amendment docs
not touch social or political rights.”’%

It is Van Alstync who would *read into” the words “‘cqual protec-
tion™ the very suffrage so unmistakably excluded by the framers. For
centuries the canon of interpretation has been that a thing may be
within the language and yct not within the intention of the framers
and therefore not “within the statute.”™ *“Equal protection” had lim-
ited scope for the framers; it barred discriminatory laws with respect
to specified “fundamental rights”—no more.™

The difficultics that confront Van Alstync’s attack on Harlan's anal-

ysis may be gathered from his own statement. He makes

several observations gencrally in agreement with Mr. Justice Harlan's
view of what was implicd by §2. First, the fact that the Joint Committee
considered an amendment to prohibit voting discrimination on racial
grounds [and lct it wither on the vine] does scem to imply that it other-
wise regarded state laws providing for such discrimination as constitu-
tional. Sccond, the fact that a morc limited reduction-of-representation-

basis alternative was simultancously considered and adopted, chat the

30. Globe 25006.

31. Id. 2538. Sce Van Alstync’s Summary, supra Chapter 4 at note 16.

32. James 201. Van Alstync cites a Stevens statement of two ycars later:
“Since the adoption of the fourtcenth amendment . . . [ have no doubt of
our power to regulate the clective franchise.” Van Alstyne recognizes that
such a “retrospective view . . . must, of course, be discounted to that cx-
tent”; Van Alstyne 64~65; it was in flat contradiction of representations made
1o sceure adoption. Such retrospective statements are to be totally discounted.
Sce supra Chapter 3 at notes 51-52; sce also Raoul Berger, ““Judicial Review:
Counter Criticism in Tranquillity,” 69 Nw. U. L. Rev. 390, 399-401 (1974).
In any cvent, Stevens’ later views did not carry the day because Congress
passed the Fifteenth Amendment to fill the gap.

33. Sce supra Chapter 1 note 24; Chapter 10 at note 94. Sce also Pierson v.
Ray, discussed supra Chapter 1 note 57.

34. Sce supra Chapter 10.
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proposal to prohibit discrimination on the basis of race was not adopted
[such proposals were voted down by the Senate by very heavy ma-
joritics] appcears to imply that §2 itsclf rccognizes the cexclusive
power of states over suffrage qualifications. Beyond this, the speeches
by Stevens and Conkling in support of H. R. No. 51 [a predecessor
provision cast in terms of racial discrimination] initially appear to the
samic cffcct.®

To the “speeches by Stevens and Conkling™ should be added those of
other prominent leaders, Fessenden, Bingham, Howard and still other
Republicans, copiously quoted in Chapters 3 and 4 supra, and unmis-
takably confirmed by the Joint Committee Report. How Van Alstyne
can cxtract from these statements the conclusion that “its [§2] prin-
cipal proponents cmphasized that it did not acknowledge the consti-
tutionality of statc disenfranchisement laws™ c¢scapes my grasp.

Among the facts Van Alstync musters to countcract an *‘initial
favorable™ impression is his “‘package” argument. In demonstrating
that §2 illuminated the exclusion of suffrage from §1 of the Amend-
ment, Justice Harlan stated: “the Amendment is a single text. 1t was
introduced and discussed as such in the Reconstruction Committee,
which reported it to Congress. It was discussed as a unit in Congress
and proposed as a unit to the States, which ratified it as a unit.”™? This
1s onc of the “scrious cxaggerations” Van Alstyne lays at Harlan’s
door: “Far from being a single text . . . the Fourteenth Amendment
was a package of proposals, the more significant of which were picced
together from independent bills by different men at different times
and originally dcbated as wholly scparate amendiments. ™

Let it be admitted that the different bills were ““originally” debated as
wholly scparate amendments’; but down the line they were “‘dis-

X

cussed as a unit” in the form of an amendment combining five sec-
tions, and *‘ratified . . . asa unit” by the States. And though the sev-
cral scctions were introduced by different men at different times,”
they were debated in the very same Congress and same short space of

35. Van Alstync 48—-49.
36. 1d. 44.

37. 377 U.S. at 594,
38. Van Alstync 42-43.
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time.™ Mcembers turned from onc subject to the other and then back
again, time after time. Throughout the debates discussion of “repre-
sentation,” which became the subject of §2, alternated with discus-
sions of the Civil Rights Bill and the Bingham amendment, the ante-
cedents of §1. Explicit recognition that Negro suffrage was beyond
the achicvable was the leitmotiv of all the discussions. Arc we to as-
sume that the members of Congress erased from their minds all refer-
cnce madce to suffrage because made in the context of the Bill or alter-
nately in that of **representation”? Men do not thus insulate important
discussions in airtight mental compartments. For example, Stevens re-
ferred in the course of the debate on the Amendment to the Black
Codes and stated, ‘1 need not echumcrate these partial and oppressive
laws," patently because they had been frequently mentioned, and to
undcerscore the obvious said that the “civil rights bill sccures the same
thing.”"*® With respect to Howard’s proposal that citizenship be de-
fined in §1, Fessenden said, ““T should like to hear the opinion of the
Chairman of the Committee on the Judiciary [Senator Trumbull],
who has investigated the civil rights bill so thoroughly, on the sub-
jeet.™! Certainly Bingham regarded the Amendment as a “‘unit,” for
he said, “The second section excludes the conclusion that by the first
section suffrage is subjected to congressional law.”*? Howard said that
“the theory of this whole amendment is to leave’ suffrage with the
States.*® Van Alstync himsclf states that “the brevity of the three-day
House debate on . . . the packaged Fourteenth Amendment bill, is
probably attributable to the fact that its most significant componcnts

39. For example, §2 “was dcbated in the Scnate in February and March of
1866, id. 43. In Fcbruary Bingham reported the joint Committce resolution,
H. R. No. 63, a progenitor of the §1 “privileges or immunitics” and “equal
protection” provisions and cxplained them, Bickel 33; Globe 1033-1034,
“whilc Trumbull’s bills on the same subject of civil rights were prominently
before Congress and the country.” James 83. TenBrock, 226, states that the
“speeches in the May and June debates which deal with the meaning of §1
(whether for or against) other than by specific allusion to the Civil Rights Act
do so preciscly in the terms employed in the February debate.”

40. Globe 2459.

41, 1d. 2893.

42, 1d. 2542.

43. 1d. 3039 (cmphasis added).
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had previously been considered at length.”™** That no recapitulation of
these ““components’™ was deenied necessary is underscored by the fre-
quent statemients that the Amendment was designed to constitu-
tionalize the Civil Rights Act. In short, Congress was thoroughly
awarc of a common purposce to cxclude Negro suffrage that animated
discussion of the Civil Rights Bill; and of Scctions 1 and 2. On Van
Alstync’s own reading of Justice Harlan, §1 was “understood at the
timc of its promulgation not to apply to suffrage qualifications as de-
termined by the states™;* it is therefore in part materia with §2 which
cxhibits a similar understanding. Because “they relate to the same
thing, they ought all”’—Civil Rights Bill, scctions 1 and 2—**to be
takcn into consideration in construing any onc of theim.”** Plainly Van
Alstyne’s “package’™ analysis docs not vitiate Harlan’s documentation.

Finally, Justice Harlan correctly stated that the Joint Committec on
Rcconstruction, which fashioned the §2 “representation’™ provision,
“regularly rcjected explicitly enfranchising proposals in favor of plans
which would postponce enfranchisement, leave it to congressional dis-
cretion, or abandon it altogether.” And, as he pointed out, “‘the aban-
donment of ncgro suffrage as a goal cxactly corresponded with the
adoption of provisions to reduce represcntation for discriminatory
restrictions on the ballot.”?

44. Van Alstync 43. He considers that §2 “*becamce a part of the Fourteenth
Amendment largely through the accident of political exigency rather than the
relation which it bore to the other sections of the amendiment™; id. 43-44. The
central “‘relation” was that Negro suffrage was unacceptable, both in §1 and
§2, and thosc scctions could be “packaged™ in a unit that was understood by
all. As the Joint Commiittee report stated, the §2 “‘representation’ provision
was adopted because an outright grant of suffrage proved unacceptable. Supra
Chapter 5 at note 49.

45. Van Alstync 38.

46. United States v. Freeman, 44 U.S. (3 How.) 556, 564 (1845). The rulc is
centurics old: “'If any part of a statute be obscurc it is proper to consider the
other parts; for the words and meaning of onc part of a statute frequently lcad
to the sense of another.” Matthew Bacon, A New Abridgment of the Laws of
England, "Statute,” 1(2) (3d ed. 1768).

47. Orcgon v. Mitchell, 400 U.S. 112, 170-171 (1970), dissenting opinion.



Appendix 1
Judicial Administration
of Local Matters

n a recent cvaluation of the Court’s assumption
of the policymaking role, Archibald Cox wrote:

[Wihere the older activist decisions merely blocked legislative initia-
tives, the decisions of the 1950°s and 1960°s forced changes in the estab-
lished legal order. The school desegregation cases overturned not only
the constitutional precedents built up over three quarters of a century
but the social structure of an entire region . . . The onc man, onc
vote rule asserted that the composition of the legislatures of all but
onc or two of the 50 states was unconstitutional and had been uncon-
stitutional for fifty or a hundred years [or morc] . . . New York Times
Co. v. Sullivan overturned the law of libel as it had prevailed from the
beginning.

Cox comments:

Decisions mandating reforms in the on-going activitics of other
branches of government often require affirmative action. The affirm-
ative action can be secured [lacking voluntary coopcration, only] by
the courts themscelves embarking upon programs having typically ad-
ministrative, cxccutive and even legislative characteristics herctofore
thought to make such programs unsuited to judicial undertaking [and
arguably therefore never comprehended in the original grant of judicial
powcrl.

The most prominent examples are the school desegregation cases.
The court determines which students will be assigned to cach school,
how teachers shall be selected, what sccurity mecasures shall be adopted,
and cven where new schools shall be built. When transportation is
required, the court directs the expenditure of hundreds of thousands

of dollars.
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In Boston, for cxample, the cty was induced by fear of fiscal
disaster to plan the climination of 191 tcachers. The federal court went
down the list, school by school, cven hearing the personal pleas of
individual teachers, and decided to allow 60 layoffs and disallow 131.

Descgregation decrees have all the qualities of social Iegislation .
I can think of no carlicr decrees with these characteristics in all con-
stitutional history.

Archibald, Cox, “The New Dimensions of Constitutional
Adjudication,” 51 Washington Law Review 791, 802, 814-815
(1976).

All this on the theory that *“the Constitution requires busing”™!

A summary of judicial takcovers of legislative and exccutive

prerogatives is furnished in the following article by Wayne King, The
New York Times, November 13, 1976, pp. 1, 38.

A Fedceral court ruling ordering Mobile to scrap its city government
and replacc it with a new one more favorable to blacks has gencrated a
storm of protest in this city, including a petition drive to impeach the
judge.

’

“This is the first time,” said Mayor Lambert C. Mims in an inter-
view, ‘‘that the Federal Government has told a free people what kind of
government they must have.™

“I they can do that, they can tell you what time to go to bed, what
time to get up, and whether to have pork and beans for lunch.”

Yesterday, a newly formed group called the Constitutional Crisis
Committee began distributing petitions calling for the impeachment of
Fedcral Judge Virgil Pittman of the Southern District of Alabama.

Judge Pittman two weceks ago ruled in a class-action suit brought by
city blacks that the Maobile system of government, a three-member city
commission, with cach member clected by dtywide vote, “precfudes a
black voter from an cffective participation in the clection system.”

Hc ordered that in the municipal clection next year the commission
was to be replaced by a mayor clected by citywide vote and nine council
members clected from single-member districts.

Given the city's racially polarized voting pattern, this would likely re-
sult in the clection of at lcast three and possibly four blacks.

The court found that the vote of Mobile’s blacks, 35 percent of the
population, was ‘“‘dilutcd” by the white majority, making it unlikely to
clect a black in a atywide vote.
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Thc ruling is believed to be the most extensive intrusion by the courts
so far into legislative and executive affairs. The Mobile City Conimis-
sion was cstablished under legislative power of the State of Alabama in
1911 and has twicé been retained by popular vote of the city’s voters.

There have been a number of recent examples of state and Federal ju-
dicial action taking over prerogatives normally reserved to the exccu-
tive or legislative branches of Government.

In Alabama, Mississippi and Louisiana, Federal courts have ordered
state prisons to be brought up to standards set by the courts, in most
cascs involving large expenditures of state funds,

In New York City, a Federal court ordered the aging Tombs Prison
cosed and a new facility built,

In Ncw Jersey, a state court in cffect ordered the Legislature to cnact
an income tax by declaring the closing of public schools until adequate
financial support was made available—possiblc only through enactment
of the income tax.

In Chicago, a Federal court ordered affirmative action in the hiring of
policemen, a step that has also been taken in numerous other places.

In Boston, parts of the operation of public schools have been directed
by Federal Judge Arthur Garrity in an cffort to correct racial imbalances.

Thesc are part of the growing trend toward “activist” court decisions
forcing the requirements of the judiciary onto other branches of Gov-
crnment.

Besides the question of scparation of powers among the legislative,
cxcecutive and judidal branches, these and similar court actions have
raised the question of “accountability” of judges—most of whom, par-
ticularly those on the Federal bench, are not clected but appointed for
terms up to life without review.

In a spcech to the new Constitutional Crisis Committee, Mr. Mims,
the current Mayor under a rotation system among the commissioners,
said: “This decision, if not reversed, could be the beginning of the end
for local government and the open door for complcte Federal takcover
of community affairs.”

The city has set aside $500,000, including $200,000 in Federal
revenuc-sharing moncy, to fight the decision.

Eugene McKenzic, a furniture store owner who is head of the crisis
committee, said in an interview that the petitions for impeachiment of

Judge Pittman were based on “usurpation of the voters’ right to choose
their form of local government as guaranteed by the Alabama Consti-
tution.”

The petition also maintains that the 10th Amendment of the United
States Constitution delcgating certain powers to the Federal Govern-
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ment and reserving others to the states had been breached by the ruling.

Mayor Mims said in an intervicw that the issuc was not racial. “If
we'd been bad to blacks, been mean old honkics, then maybe we'd de-
serve this,” he said. ““1just hope that blacks will realize that the issuc is if
a judge can order this, he can order Ku Klux Klansmen into city gov-
ernmient.”

In his ruling, Judge Pittman obscrved that ““there is no formal prohi-
bition against blacks sceking office in Mobile™ and that “sincc the
Voting Rights Act of 1965, blacks register and vote without hindrance.”

However, the judge found that “onc indication that local political
processcs arc not cqually open is the fact that no black person has cver
been clected to the at-large city commission.™

Although the judge found no current cxamples of “overt gross dis-
crimination’ in city services, he said in his ruling that there were “sig-
nificant differences and the sluggishness”™ in responding to needs in
black arcas as compared to white arcas.

Morcover, he found significant racial imbalances in city administra-
tive agencies appointed by the city commissioncrs.

Mayor Mims said that while such imbalances appear to cxist, blacks
did have minority representation on all such boards and said that ap-
pointments were made according to qualifications and not according to
racc.

Judge Piteman's ruling is being appealed to the Court of Appcals for
the Fifth Circuit in New Orleans. No hearing date has been set, and no
ruling is expected before the date of the municipal clections next

August. The city will ask for a stay of the order, if necessary, to con-
tinuc to clect the commissioners as its form of Government. The
Mayor also said that the city would continuc its appeals to the United

States Surpeme Court if necessary.
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112, 115, 119-122, 123, 154, 160-

161, 164, 179-180, 212, 216; vcto,
29,42, 62, 162-163, 170, 178, 239,
citizenship, 40-43, 44, 46; applic-
able to blacks and whites, 47, 108,
169; black suffrage and, 53, 55, 94,
96, 188; and States’ Rights, 62, 70~
71, 76. 184, 275; cqual protection
in, 107, 133, 168, 169-171, 172,
175, 176-177, 209; authority for,
113-114; and school scgregation,
118-119, 124-125, 412, and
Bingham amendmient, 141; and Bill
of Rights, 143, and nondiscrini-
nating Statc, 150, 154, 178, 212,
opposition to, 157, 138, 159; and
duc process, 201, 202, 203; “citi-
zens,” 216-217; cenforcement of,
224-225, 227, 229, on going
beyond, 236, 240, 241-242, 243,
and ncoabolitionist theory, 239-
240

Civil Rights Act of 1871, 224
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Civil Rights Act of 1875, 105-106
Civil War, 14, 60,222,233, 236, 390
Claggett, Bruce M., 285, 316-317
*Clark, Danicl (N.H)), 16, 26, 125,

201,210

Clark, Kenneth, 266
Clark, Justice Tom, 128, 130, 131,
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Clarke, Justicc John H., 334

Clifford, Justicc Nathan, 256

Cohen, Morris R., 336,416

Coke, Edward, 35, 365; on law of

land, 194, 195-196, 197-198, 199
on duc process, 195, 197-198; on
12-man jury, 398-400

Coleman, William, 129
Colorado, 56,59, 80
Comity clause (Art. 1V, §2). See

Constitution, U .S.

Commager, Henry Stecle: on deseg-

regation, 121; on (pre-1937) Su-
preme Court record, 332; cited, 5,
21, 198, 253, 284, 285, 291

Commerce clausc, 284

Common law: terms, and Constitu-

tion, 194-195; rationale for liber-
tarians, 320-322; mcanings of
terms, 382, 385, 386; and jury
number, 397, 398; partial departure
from, 402-404

Comstock, Justice (N.Y ), 255

Congress, U.S.: and suffrage control,

33.61.62,83-86, 421,423, 427; and
Bingham amendment, 43, 141,
171; Justice Miller’s view of control
by, 46, 48; Trumbull's 1871 rc-
marks, 49; admission of States with
no black suffrage, 56; power over
States, 76, 79, 105-106; and repub-
lican form of government, 77-84;
and scgregated schools, 123, 124,
and cqual protection, 173, 179,
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183-192; “citizen” vs. “person,”
215, 216, 219; enforcement power
vs. courts’, 221-229; and provi-
sions of First and Fifth Amend-
mients, 271; impcachment power,
294-295, 303; and Council of Revi-
sion, 300; judicial policing power,
302, 304, 305, 309, 311; and judicial
review, 352, 356-360; powers, and
M’ Cullough, 375, 377, 378. Sce also
IHouse; Senate

First Congress, 35, 39, 72, 253,
296, 316, 317, 389, and Bill of
Rights, 134, 138, 146, 182, 272,
275; and duc process, 194, 196; jury
of vicinage proposal, 402; free
speech, 272

Thirty-ninth Congress: records
of, 6-7, 368; no intent to cncroach
on Statces, 18; on Civil Rights Act,
22-36, 51, 113; vicws on suffrage,
52, 68; Republican hegemony and
representation, 70-74, 91; and re-
publican form of government, 77,
78-80, 82; and Dcclaration of Inde-
pendence, 87, 88; and school segre-
gation, 118, 130; and Bill of Rights,
139, 339; opposition to Amecnd-
ment in, 157-165; North, and State
sovercignty, 182; and Congres-
sional grant of power, 184-192; and
duc process, 201-206, 233; alleged
abolitionist influcnces and political
groupings, 237-239, 240. Sec
FPramers of 14th Anendmient

tConkling, Roscoc (N.Y.), 40, 52,
169, 425; on black suffrage, 58-59;
on State sovercignty, 61, 62, 66-67,
79, 84, 154, 420; on cmancipation
and rights, 113; on enforcemient
power, 228

Continental Congress, 21, 88, 198
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Connccticut, 55, 89, 92, 200; law on
duc process, 198, 199, 210
Conservatives, and course of 14th
Amendment, 237-239, 244
Constitution, U.S.: prolixity of codes
vs., 39, 110; rules of construction,
45-46, 363-372; malapportionnient
in, 72; Warren on right to votc in,
76-77, guarantce of rcpublican
government, 77-83, 85; and De-
claration of tndependence, 87-88;
common law definitions, 195;
rights sccured by, and courts, 223-
226; written and fixed, 132-133,
252,275, 288-291, 311, 364, judicial
oath, 289, 292-293; fixed choices,
291-299; judicial policing power,
302, 304, 309, 311, 355; “flexibil-
ity” of, 329; rewriting, 407-418.
Sce also Amendmient process; Bill
of Rights; Framers; Judicial review;
Judicial revision; Rule of law; Su-
preme Court
Article 1, §2, 89
Article Il (jury), 401, 403, 405
Article IV, §2, 21-22, 29, 30, 32,
34, 36, 3840, 41, 42, 43, 49, 50,
103-104, 111, 112, 138, 140, 141,
144,146, 149-150, 169, 171, 202
Article VI, 143
11th Amendment, 321
13th Awiendment, 23, 113-114,
169, 216-217
15th Amendment, 85, 86, 106
132, 167,421,424
16th Amendment, 321, 325, 383
17th Amendment, 86-87
19th Amendment, 85, 86

Constitutional conventions: federal,

77, 267, 300, 302, 357-358, 378;
State, 194,293,318
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Contract, night of, 24, 29, 35, 125,
165, 169; and marriage, 161-163;
“bberty of.” 269-270

+Cook, Burton C. (111.), 26, 31, 41

Cooley, Thomas, 273

Cooper, Tim, 335

Corbin, Francis, 252-253, 288

Corporations, 71, 105, 107

Corwin, Edward S.: on abolitionisnt
and naturat faw, 255; on Framers'

“bet” on democracy, 303; and ju-
dicial review, 357-358, 361, on
original intention. 363; ated, 20,

197, 256, 365
Council of Revision, 300-306, 325
Counscl, right to, 345

ment power, 221-222, 228-229,
Congress and general jurisdiction
of lower Federal, 223-224, 309; ju-
risdiction in Civil Rights Act, 224-
225: shift to legishtive policymak-
ing, 249, task of,291-294

Cover. Robert, 230, 251, 307, 360; on

law and natural right, 252, 254,
388, 390

*Cowan, Edgar (Pa). 58, 62, 113,
125, 126, 154, 160,202, 235

Cox, Archibald, 2, 77, 267, 269, 324,
4]5; on rcapportionnicnt cascs, 09,
on Brown, 177; on duc process, 200;
on natural law, 257, 388, on con-
troversial decisions, 278, 279; on
Supremie Court and public policy,
305; on history of libertarian view,
312, 313; on obscenity decision,
327; on Burger Court, 340; on ju-
dicial review, 355; on scgregation
and lack of amendment, 408-409;
cvaluation of Supreme Court’s po-
licymaking, 428-429

Cranch, William, 308
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Crimec, and Supreme Court decisions,
326, 338-339

Criminal procedure, and States, 17,
135-136, 143, 200, 338; and number
on jury, 151, 215: and procedural
due process, 255

Crosskey, William, 358

t+Cullom, Shelby M. (11),13

Curtis, Justice Benjamin, 196-197,
199, 256

Curtis, Charles P.. 6, 256; on duc
process, 200, 258; libertarian view-
point, 315, on past and current
micanings, 369

Curtis, George Ticknor, 113

Dahl, Robert, 331

Courts: 14th Amendment cenforce- “Davis. Garrett (Ky.). 13,39, 41, 42,

43-44, 50, 55, 66,68, 157, 158, 159
tDavis, Thomas T. (N.Y.), 61, 125,
170,186, 218
tDawson, John L. (Pa.), 158
Death penalty decision, 261, 325-326,
329,340, 346, 347, 350
Declaration of Independence, 85, 87-
88, 149, 231, 295, 348, 390, 391
tDcfrees, Joseph H. (Ind ), 175
tDelano, Columbus (Ohio), 61, 115,
163,233,412
Democratic party: racism, 13, 368;
matched  with Republicans, 14,
Northern, and Southern represen-
tation, 16; and black suffrage, 53,
56, 66, 67-68. 91, 96-97, 98; on
privileges and immunitics and suf-
frage, 114: opposition to Amend-
ment, 1537-163, 189 and Bingham
amendment, 187; and Binghant's
Ohio district, 233; and action of
39th Congress, 237,239, 244
Denman, Lord Chicf Justice, 375
Dershowitz, Alan M., 410
Descgregation. See Segregation
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Dickinson, John, 87, 292, 302, 371

Disclosure, 116

Discrimination, protcction against,
15, 18; in Civil Rights Act, 24-25,
27,31, 33-34, 40-41, 216-217; Gra-
ham on racial, 36; dcletion of *'no
discrimination in civil rights”
clausc, 24, 34, 38, 102, 104, 112,
114, 115, 119-122, 123, 154, 160~
161, 164, 179-180, 212, 216; legis-
lative, in 14th Amendment, 37, 43-
48, 64, 96, 103, 107, 108, 111, 133,
136, 150, 155, 167, 372, 424; in
1871, 50, and mcaning of cqual
protection, 132, 170, 172-175, 176,
179-181, 185, 186, 188, 191, 204,
211-214, 241; C. Black on, 127-
128, 348; not all discrimination
covered by Amendment, 163-164;
and meaning of duc proccss, 203;
statutory and judicial, 209, 210-
211; racial, and original undcr-
standing, 411. Sec also Fundamen-
tal rights; Legislation; Privileges
and immunitics

District of Columbia, 11,53, 123-124

Dixon, Robert, 68

1r. Bonham's casc, 194

Donald, David: on racism, 12; on
black suffrage, 55; on Sumner, 71,
79, 236; on Bingham, 233-234; on
political complexion of 39th Con-
gress, 236, 237; cited, 5, 11, 14, 15,
53,58, 74, 80, 82, 96, 168, 222, 238,
241

tDonnclly, lgnatius (Minn.), 26, 52,
55,125

*Doolittle, James R. (Wisc.), 12, 15,
23,59, 63,66, 104, 149,243

Douglas, Justice William O, 85, 151,
274, 297, 322; on full disclosure,
116; on cqual protection, 191; on
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enforcement discretion, 228; on in-
appropriatc legislation, 258; on Su-
preme Court as super-legislaturc,
258, 265; and judicial idiosyncrasy,
262; on “penumbras™ and “‘cmana-
tions,” 265, 294; on changc in
Amcrican law, 283; on judicial
standards, 293; on Council of Re-
vision, 300; on Constitution vs.
decisions, 297; on Supreme Court
as Counal of Revision, 302-303;
idiosyncrasy, 320; Levy on, 328,
344

Douglass, Frederick, 15, 161

Downing, Rondel G., 365

Duc process, 5, 6, 49, 174, 193-220,
235, 389, 408; cconomic applica-
tion, 4; limited purposc, 16, 18-19,
108; and rcapportionment, 69; and
opcn-cnded theory, 102, 110-111;
and absorption of Bill of Rights,
138-143 passim, 146, 147, 150-151;
proccdural, 176, 231, 232, 241, 255,
259-260, 273; what it did not mcan,
193-195; history, 195-200; in 39th
Congress, 201-206; neoabolitionist
thcory and framers, 207-208;
transformation by Supremce Court,
208-214 (see also Substantivc, infra);
“persons’ in, 215-220; and cn-
forcement power, 227, Holines on,
383, 384; Frankfurter on, 385; and
natural rights, 390

Substantive, 10, 71, 119, 230;
development of, 139, 249-269, 390;
and natural law, 257; transforma-
tion by Supremc Court, 258, 269-
279, 302-303; Black and Frank-
furter, 259-265; cconomic
application, 265-269; rcpudiated,
265-266; and *‘preferred position™
of civil libertics, 269-282; and “pri-
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vacy” cases, 392; and original un-
derstanding, 411, 412

tEckley, Ephraim R. (Ohio), 43, 64,
218

Eiscnhower, Dwight D, 129

tEldredge, Charles A. (Wisc.), 61,
423-424

Elcctions, Wilson on cquality in,
88-89

Electoral college, 16

Eliot, Charles W., 314

tEliot, Thomas 2. (Mass.), 23, 26,
68, 164

Elliot, Jonathan, cited, 117, 253, 399,
401, 407, 408

Elliott, Ward: on Rcpublicans and
black votes, 53; on Reynolds v.
Sims, 89; cited. 2, 68, 69, 99, 157,
288, 304, 313, 317

Ellsworth, Oliver, 304, 357, 360

Ely, John, 285,325

Emancipation, 13, 14, 15-16, 25, 40,
87,113

Enforccment power, 185, 189-190,
221-229

Enfranchisement. See Suffrage

Enumecrated rights. See Fundamental
rights

Equal Educational Opportunities Act
of 1974,229

Equal protection, 6, 95, 119, 166-191,
390, 408; abolitionist concept, 10;
limited purposc and mecaning, 16,
18-19, 107, 133, 165, 203, 204,
209-214, 241-242, 372; Bingham
on. 34,111,140, 141, 143-144, 145,
203, 204; Justice Miller and, 48; and
suffrage, 57, 83, 166 and appor-
tionment, 69, 70, 74, 75, 89, and
rcpublican form of government,
80-82; open-cnded theories, 101-

455

103, 108, 110-112; and scgregation,
127, 128-133. 245, 288, 422-423,
424; substantive, 140, 230, 23i;
history, 168-169; cxtent of, 169-
177, TenBrock's argument, 177-
183; Congressional power over,
183-192; “persons’ vs, “‘ctizens,”
215, 217-218, 219; and cnforcement
power, 227; and Reconstruction
period, 235; C. Black on, 248-249

Equality: problems of black, 10-15,
29, 77, 85-86, 160, 167, 170-171,
233-234, 242-243, 348; Lincoln on
black. 12, 85, 161, 348; South’s
view, 26-27; with respect to rights,
29, 34, 49, Warrcn on political, 53-
54, 85-86; Sunmner on, 73, 77, 82,
96, 168; in Declaration of Indepen-
dence, 87-88, 390, 391; limited
meaning, 170-176, 179; TenBrock
on, 177; statewide vs. nationwide,
184; Justice Douglas on, 191; before
faw, and duc process. 201, 202-203,
208, 212: Harris on cqual protection
and, 211; Bingham and “‘absolute,”
233

Lxpressiounins, 223

Fairman, Charles: studies of 14th
Amendment, 5, 9, 116; on Civil
Rights Act and 14th Amcndment,
22-23; on privileges and immuni-
tics, 28; on Corficld and inclusion of
suffrage. 32; on Black’'s history,
136, 137; on Bingham, 145; on
Howard, 148, 149; on Amcendment
and States, 152, 156; on cnforce-
ment power, 225, 227 on reinter-
pretation of history, 243: on ob-
scurantist phrases, 258-259: cited,
107, 115, 127, 141, 144, 146, 150,
153, 160, 212, 223, 226, 235, 333,
349
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tFarmsworth, John F. (111.), 12-13, 44,
67,74, 126,161, 176, 209, 219
Farrand, Max, cited, 77, 267, 291,
300, 301, 302, 305, 358, 359, 371,
379,401

Federal government: possible take-
over by South, 15; citizenship and,
37-51; Black on Bingham and, 121;
Bill of Rights protection against,
138, 182; and Bingham amend-
ment, 178, 186; Founders’ fear of,
182-183, 356, 358-359. Sce also
States

Federalism, 155

Federalist, The, 284; No. 25, 299,
329; No. 41, 28; No. 43,77-78; No.
45,178; No. 48, 250, 251, 292; No.
52,78; No. 54,73,78, 85, 293, 294;
No. 78, 261, 293, 304, 308, 316,
353, 359-360, 394; No. 8!, 294,
414; No. 84,21

*Fessenden, William P. (Me.), 45,
108, 109, 112, 148, 162, 170, 175,
425; on suffrage, 30, 59, 62, 65, 84,
85, 92, 422; on citizenship, 46; on
republican form of government,
78; on class distinctions, 99; on
ambiguity, 106; on “indircction,”
107; on black schools, 126; illncss,
147; on narrow wording, 164, 165;
on Statc power, 178; on Radicals,
235; on Summner, 236; influence,
238, 239; on existing prcjudice,
239, 242-243

Field, Justice Stephen, 3, 49, 296, 334,
391; on privileges and immunitics,
and citizenship, 38, 42, 4748, 49,
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First Congress. Scc Congress

Flack, Harry: on Radicals and Statcs’
Rights, 63; on intent of Amend-
ment, 104-105, 148, 153, 158-159;
on Amendment and Civil Rights
Act, 151-152; on Bill of Rights,
149; on direct Congressional
power, 187, 188; cited, 9, 13, 23,
71,127,142,233

Flaubert, Gustave, 10

Florida, 74

Ford, Gerald, 290

Fortescue, Chief Justice, 365

Founders: and rcpublican form of
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315, 316, 318; cxclusion of judiciary
from policymaking, 249-250, 308,
311; and property, 267, and “or-
dered liberty,” 275; valuc choices,
285-286, 293; rule of law, 290-291;
and Council of Revision, 300-302,
325; and judicial review, 303-304,
351, 353, 355-356, 359-362; consti~
tutional change and Court’s ver-
balization, 318-320; dcath penalty,
350; Lusky on intentions, 393-394;
and jury, 401-403, 405

Framers of 14th Amcendment, inten-
tions of: limited, 5, 7-8, 16-19, 48,

on black jurors, 71; on discrimina-
tion, 181-182; on nay-saying
power, 305; parochial tics, 333
tFinck, William E. (Ohio), 234

Finn, Chester E., Jr., 328

government, 77-78, 79; disliked
policy and constitutionality, 92;
and Bill of Rights, 135; prefcrence
for States over federal government,
182, 356, 358-359; cxclusivity of
enforcement power, 223; and fixed,
written Constitution, 252, 291;
government of limited powers,
253-254; and judicial policymak-
ing, 257, 303-304, 305, 306, 311;
and property, 266-268; and free-
dom of specch and press, 271; and
due process, 273; and State sover-
cignty, 284; and power, 292; im-
portance of Constitution and rule
of law, 295-296, 298-299; and judi-
cial review, 297, 356-360, 361; lib-
ertarian view, 314; and amendment
process, 317-318, 375; valuc
choices, 319; and jury, 329, 399,
402-404; original intention, 365,
366-367, 371; and Lusky's theory,
387, 393, 396; and Grey’s theory,
388, 396

Four Horsemen, 4, 192, 333

Framers of Constitution: original in-

tention, 3, 363-372, 374, 378, 382,
411; mcanings of terms, 195, 314-

103, 115, 133, 156, 167, 176, 242,
273, 372; on privileges and im-
munitics, 20-22, 33, 34, 36, 167, on
atizenship, 38, 3940, 44, 45, 46,
49; Trumbull on (1871), 50-51; on
cquality, 54; on suffrage, 56, 57-60,
76, 81-82, 115-116, 132, 244, 264,
284, 424; on black juries, 71; and
Warren's opinion in Reynolds, 89-
90, 348; and Brennan's opinion in
Orcgon, 91-98; “‘clastic language”
and, 94, 99, 107-108; on Statc sov-
creignty, 76, 136, 242, 275, 277,
and Bickel's theory, 100-110; and
Kelly's theory, 110-112; and Van
Alstync’s theory, 112-116; on scg-
regation, 118-119, 124-126, 130,
284; and Bill of Rights, 136-137,
142-143, 146, 150-151, 152-156;
and intermarriage, 161-162; and
cqual protection, 169-176, 191,
241-242; and tcnBrock’s thesis,
177-183; and due process, 193-194,
201-206, 258; triune, in regard to
rights— cqual protection—judicial
protection, 209-214; on “citizens’
and *‘persons,” 219-220; and cn-
forcement power, 223-227, and
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Warren's opinion in Brown, 245,
408; and judicial power, 250, 391;
Miller and Howell on, 281; and
going beyond, 286, 288; and jus-
tice, 289; C. Black on “discrimina-
tion,” 348; Levy on, 370. See also
specific framers and subjects

France, Anatole, 267
Frank, John, 332
Frankfurter, Justice Felix, 224, 268,

272, 297, 300, 316, 324, 331, 335,
416,417, on reports and remarks, 7,
136; on privileges and immunitics
clause, 49; on “guarantce clause,”
80, 81; and Bickel, 100, 101, 118,
123, 128, 130, 324, and Broum,
128-133; and due process, 151, 152,
193, 199, 205, 259-261, 262, 279-
280, 414, on Civil War amend-
ments, 167; on judicial power, 251,
264-265, 266, 292, 294; on Marshall
and natural law, 253; and constitu-
tionality, 271, 297; and “preferred
frcedom,” 278; on Justices, not
Constitution, speaking, 280, 296,
354; on commerce clause, 284; on
Court sclf-will, 311, 410; on shifts
of opinions, 325; and original in-
tent, 368; on Marshall on Consti-
tution, 373-374; and judicial revi-
sion, 384-386; on Court’s abusc of
powers, 415; cited, 1, 134, 153, 160

Frantz, Laurent B., 226, 360
Freedmen: protection for, 15, 47, 209,

217; and representation, 16; and
fundamental rights, 18, 20, 24-25,
40, 46. Scce also Blacks

Freedmen's Burcau Bill, 12, 24, 45,
71,126, 154, 158, 159

Freemen, 89, 92

Frec speech, 271-272. See also Speech,
freedom of
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Freund, Paul A., 335, 369

Fugitive Slave Act, 222, 226,254

Fundamental enumecrated rights: pro-
tection against discrimination, 15,
18-19, 64, 96, 102-103, 153, 167,
scope of, 20-22, 24-36, 120-121,
161-165, 174, 211; and citizenship,
39-46, 48; and cqual protection,
111,133, 140-141, 169-183; and duc
process, 141-142, 208-214; and
“persons” and  ‘citizens,” 215,
219-220; ‘“‘fundamental’” as Su-
preme Court label, 274, 279; non-
cnumcrated, 388-389. See also
Privileges and immunitics

tGarficld, James A. (Ohio), 23, 40,
55,59, 67,181, 190, 208

Garrison, William Lloyd, 58, 230,
234

Georgia, 72, 399

Gerry, Elbridge: on Bill of Rights,
135; and Council of Revision, 301-
302, 334, 379, 394; on representa-
tives of people, 303; on amendment
process, 317-318, 354

Gettysburg Address, 85, 348

Gibbon, Edward, 307, 417

Gibson, Justice (Pa.), 296-297

Gillette, William, 71

Gochel, Julius, 196,291, 400

Goldberg, Justice Arthur ., 324; on
opponents of 14th Amendment,
159; on original intent, 367-368;
and 9th Amendment, 389

Goodwin, Richard, 333

Gorham, Nathanicl, 301

Govcernment by consent, 295-296

Graglia, Lino A, 413

Graham, Howard Jay: on Civil Rights
Act and 14th Amcendment, 23; on
Corfield “protection,” 33; on racial
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discrimination, 36; on Trumbull's
1871 remarks, 49-50; on framers’
federalism, 63; on school scgrega-
tion, 119, 127, 131, 288; on Bill of
Rights, 146; intcrpretations of duc
process, 204-208 passini; abolition-
ist theory, 230-242 passim, 391; de-
fends judicial change, 282; cited, 5,
10, 28, 51, 120, 222, 250, 254, 333,
334,348

Grand jury, 151,152, 156

Grant,]J. A.C., 250

Grant, Ulysses S., 50, 322

Gray, Justice Horace, 367

Grayson, William, 400

Great Britain, 380

Grey, Thomas C.: critique of Su-
preme Court, 283-284, 319; on ju-
dicial review, 351; and judicial re-
vision, 373, 387-391, 393; on
original understanding applicd, and
Supreme Court cases, 411-412,
413; cited, 99, 137, 198, 231, 243

Griffith, Kathryn, cited, 223, 259,
330, 333, 354, 410

*Grimes, James W. (lowa), 60, 235

$Grinnell, Josiah B. (lowa), 27, 125

Gunther, Gerald, 377, 378

Haincs, Charles G., 249, 250, 252,
257

Hale, Sir Matthew, 20, 400

tHale, Robert S. (N.Y.), 61, 112,
182, 226; on blacks, 11; on State
protection, 144, 153-154, 177, 178;
and Bingham, 145-146, 171, 172,
181, 186-187, 217-218; on Bill of
Rights power, 184

Hamilton, Alexander, 132, 191, 251,
252, 257, 260, 261, 292, 318, 322,
335, 356, 410; on due proccss, 194,
196, 198, 205, 385; and courts’
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powers, 293, 294, 304, 305, 358; on
impcachment provision, 294-295,
408, 414; on breach of fundamental
laws, 299, 311; onjudicial role, 308,
365; on binding Constitution and
amendment process, 316, 353-354,
394-395; on "'plea of nccessity,”
329; and judicial review, 359-360;
on trcaty power, 381; on usurpa-
tion, 409

Hamilton, Walton H., 193, 249
Hand, Judge Learned, 275, 331, 334

on Chicef Justice Stone, 4; on scope
and terms of 14th Amecndment,
166, 195; on exclusive enforcement
power, 223, 229; and judicial re-
view, 250, 287; on substantive due
process, 259; on judges and public
opinion, 261; on liberty and prop-
erty, 267; on judicial personal pref-
erences, 279, 333; on role of Su-
preme Court, 305; on Platonic
Guardians, 336; on mcanings and
judges’ construction, 341; and
amendment, 354; on “third legisla-
tive chamber,” 416
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