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transactions. Thus,  the partics and the tribunal can break the question of valuc into its 
component parts, raise questions about the assumptions and information used in thr 
parties' anlaysrs, and, by focusing on thr important differences in those analyses. c ~ ~ i  
narrow the differel~ces between the parties. Thc I X F  method. then, is a powertill 
analytical tool that affords a tribunal significant flexibility in carrying out its own 
analysis based on the evidence and in reaching a reasoned judgliie~it  without 
necessarily being limited to choosing between the positions of the partics. 

At a juncture in i~rtrrnational arbitration in which theeconomic sophistiration of 
those involved in the process is increasing along with access to the tools necessary to 
carry out DCF  analyses, there is every reason to expect that tribunals, whatcvrr legal 
standards they may be applying, will increasingly turn to the I ICF mcthod-+ven if 
only as a first step in the analysis-in order to determine tlic economic valuc of 
expropriated incomc-producing property. 

The Prospects for International Arbitration: 
Disputes Between States and Private Enterprises 

Nowadays many business contracts drc made by and b c t w c e ~ ~  States, 
subdivis~ons o f  States and State enterprises 011 the one hand and furelgn private 
enterprises on the other hand. Th r  prlvate enterprises involved in such colitracts are. 
for the grc.1tt.r part, Western European, Arnerican and Japanrse business el~tities. T h e  
Statcs involved are mainly dewloping countries and d u r ~ r ~ g  tlic last decemia also 
com~iiunist  cou~~tr ics ,  si~ice in these countries thc rconomic system is, to a large - 
extent, controlled by thc government. 

The  rn.ii11 iltccntivc for exccutil~g busir~css c o ~ t r a c t s  o n  the part of Statcs, 
mrluding State-controlled erititics, is the acquisition of know-how, cxpcriencc, 
nianagrrial and tc~hnical capabilitirs as well as foreign capital. T h e  main reasons for  
c ~ c c u t i n g  business contracts "11 the part of private eiiterpriscs arc cxtc~ision o f  their  
~ ~ ~ a r k e t ,  low production cost\ caused by relatively low labour expc%scs, tax and other 
facilities granted by the l~os t  Statcs and the supply o f  natural resources. 

Thc  said busincss contracts may have diffcrrllt characteristics, such JS  turn-key 
projects, differelit kinds o f  contracts relating to tllc rxploratior~ a d  cxp lo i t a t i o~~  o f  
natural rcsourccs and, in particuhr.Jolnt vrnture contracts with rcspcct to all klllds o f  
hi~sincss dctivit~rs. 111 this connection attcrition should be dr.lwn t o  thenumerou3joint 
vciiturcs made betwccn Statr controlled entities of developing countries and private 
c~itrrpriscs from thc c r o ~ ~ o n i ~ c a l l y  advanced parts of the wor ld  The  ncccs\ity o f  closc 
c+opcration wir l~  iorrign privatc cnterprises was emphasized cspn.sr.is 1 ~ 1 1 i s  dur ing  
the congress of the co~ l i~ i i~ in i s t  party of thc People's Republic o f  China, hrld in 
Octohrr  1987, h r  the purposc ofiliiprovilig thcd<mcst ic  c r o n o ~ ~ ~ y  J .S  well ,IS ior the 
purposc o f  exporting (:hincse products ahroad. '  f i~rtherniorc it dcservcs 
cotisideratio~i t h ~ t  recclltly thr USSR has made specific legislation w ~ t l i  rcspcct t o  
jo i~i t  vc.lltures with hrc ign  private enterprises, in particular to .icqulrc high- 
tcchnology fro111 tlic wcstrrri world.' 

Taking inm account t1i;lt co-operation agrccrnclit\ brtwern Statcs a r~d  pr iv .~tc  
ctitcrpriscs oftcn h a w  .I long-term character, three subs t .~~~t ia l  cluestions arisc, viz.:  

' I,r<frss,,r ~ ~ ~ ~ ~ ~ c ~ ~ r ~ ~ . ~ ~ ~ ~ ~ , l ~ l  l , , ~ ,  L ! W ~ I ~  U W V C ~ . ~ ) .  1 . l ~  h ' ~ ~ I w l . ~ n d ~ ~  ~ n w n t l ~ r  d t l ~  A~!~t~,I . trn Iur .A(KI 
.rllm<lr p r u ~ c r  ol I I u ~ ~ l ~ ~ ~ l j  A ~ Y O C ~ I ~ C ~  I l u s  . ~ r t ~ I c  w.,, hrbc p u h l ~ r l ~ r d  111 I t m ~ ~ ~ ~ i m ~ ~ d  . 4 r h r r ~ m w  I ' ~ i s l ~ i ~ i c l I ~ ~ ~ ~ p ~ ~ I ~ .  
~ I + C & ~ ~ C I ~  A 11. SCI~)II>, gcn d) Marttnu5 N ~ J l ~ ~ ~ l ~ l ' ~ ~ h l ~ ~ l l ~ ~ r ~  I V J I I ,  .d 1% r rp rodc~~ .c~ i  h,, L d  ~ ~ V ~ I I I M K ~ I ~  ol~dx 
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whether applying by analogy international arbitration to business transactions 
between States and fore~gn private enterprises is, as such, not contrary to the 
conception of  State sovereignty. For a better understanding o f  this question it is 
essential to distinguish between atta iure irnperii and acta luregesliorris. A[IU iurc irripcrii 
are to be cons~dered as policy decisions emanating from a State actingin its capacity o f  
sovereign State, such as promulgation and cnforcemcnt o f  legislation, whereas 
activities ofstates qualify asacrd iuregestiot~is ifand when the said act~vities are ofsuch a 
ndturr that the same could be carried out by private persons, such as entering into 
contracts. It should be emphasized that the nature and not the purposeofthe activity is 
decisive for the question as to whether an act o f a  State qu~lifies as acta iure imperii or as 
arfa iuregesrionis." In the event of  ai-ta iure imperii a State is entitled to claim i ~ ~ ~ n ~ u n i t y  
from jurisdiction offoreign courts, while thesarne claim cannot be upheld for acta irrr' 
grstiottis, since the restrictive doctrinc of  immunity from jurisdiction has been 
accepted by the majority of  States.' As a result it is justified to conclude that, once a 
State has entered into business transactions with a foreign private enterprise, 
international arbitration for the purpose o f  settling disputes arising from the said 
transactions recommends itself in the same way as it does for international business 
transactions between private persons. 

Nevertlieless, it derserves consideration that international arbitrat~on as a nlrans 
o f  settlement ofdlsputes resulting from international business transactions has not 
been accepted worldwide. It has been argued repeatedly that a private rnterprise 
entering into con~mcrcial contracts with foreign States has to submit itself without 
any reservation to thcjurisdiction ofthat State, including thrjurisdictioti of the  courts 
o f t he  State involved. This view clearly underlies the Calvo-doctrine still espoused by 
t h rn~a jo r i t y  oflatin-American States. According to the Calvo-doctrine there should 
beequality oftreatment betweennationalsand foreigners and State intervention in the 
affairs o f  another State should not be permittrd. As a result diplomatic protection by 
foreign States o f  their nationals in Latin-America in respect o f  business transaction5 
should bc cxcludcd. Thinking Jlong t h r  lines of  the Calvo-doctrine abitration 
between States and foreign private enterprises is antithetical to the philosophy 
underlying this doctrine, since it grants foreign investors a legal status different fro111 
that o f i nves to r  having the nationality o f  the host c o u n t r y . ~ h e  Calvo-doctrine was 
still referred to in~plicitly in the Andean Foreign Investment Code as o f30  Novembcr 
1070 o f  which Article 51 reads as follows: 

"In no mstrurncnt rrlarinp to jnvcstmcnts or rhc t r m s f ~ r  ~Crcchnology *I~all rhrrr be c l ~ u a r \  rhar 
~ C I I I O V T  P o ~ b ~ b l ~  C O I I H I C C S  or ~ontrovcr~i~s  f r ~ m  the national jurisdict~on . ~ n d  C O I I I ~ C ~ T I I C C  ~f t l 1 ~  

rrripirnt country c,r allow thc ,ubrogation by Srarcs to thc right, ~ n d  ~ctmlu of rl~rlr ~~ltwrlal 
InVCStOrs."" 

" L. J I h < < h c r .  7hr  Ahim mid S,,pr < I /  Sidle, 1 1 n ~ w q  f iwn  Jt indic l iw ,11111 1:.wiit,io,~. X NYll (I1l7'1). 
pp IJ-lh. 

Ihuchrz. op cir .  w p r ~  icmtnor~ h. p .  3.3. 
" 5.T. Lylcl>. 7 .1~ / ~ ~ n r , m a ~ m l  t:crrm ,tv r i ~ r  . t u l l m ~ i ~  o i  Irrw,imcw i h p t c . ~  S,~Imw,i k ~ , c  Sltdicr, l i t ,  

7 i t ~ d ~ ~ J w n ~ d  (1'482-IoX1). pp. 321-321. 
" Ih ILM 11')77), p 15.3. 
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However, national Icg~slation as wcll as co~n~nerc id l  practice in a number  of  Latin- 
American Statcs show an i n c r c ~ s ~ n g  trend In favour o f  international cornmcrcial 
arbitration.'"In this conmctlon it also dcscrves considcratiou that a prov~sion similar 
to Article 51 uf  t l ~ c  Andcan Forcign Investrncnt Codr  referred to above is lacking in 
the Andean Code on the Treatment of  Foreign Capital and on Trademarks, I'atcnts, 
Licence5, and Royalties ddopted on  1 l May 1087. Articlc 34 thereof contains a 
provision of a more neutral and flexible character, leaving the regula t~on o f  the 
settlement of poss~ble disputes to the individual Statrs J ~ I J  rcading .IS follows: 

In addition it is necessary to draw attention to Hcsolutions 3201 and 3281 adopted by 
the Uuited Nations General Asscmbly in the r ~ r l y  1970s viz.: the 1)eclaratlon o f  a 
New Internntion~l Economic Order  and the Charter o f  E c o n o n ~ ~ c  Rights and Ihc i c s  
of  States. In thcsc resolut~ons, un l~kc  K c s o I ~ t i o ~ ~  1803 adptcd by the Gcncral 
Assembly of thc  U n ~ t c d  Nations in 1062-the 1)cclar~tion on I'crmancnt Sovereig~lty 
over Natural Resources-no rcfcrence was wade to ~ntcrnativnal law hciny a 
rcs t ra i~~ing f ~ c t o r  w ~ t h  respect t o  thc v.llidity of  ~ ~ : ~ t i o n a l i z ~ t i o n  Jnd me.lwrcs of 
compensation relating to nationalization. Furthernmrc, thr records of  the debater 
concerning the aforesaid resolution5 show that thc ddccloping countrics were  
opposed to intcr~~ationalization of  invcstmsnt agrwnlcllts, sincc such agrccnlcnts 
]night impose a restriction upon thrir right to 11atio11~1izc.l' Although it is rnost 
qucstion.~blc as t o  whether the s i d  resolution Iuvr ~cqu i r cd  any legal force, because 
of  the opposition of the Statcs of thc i~~dustri .~lizcd world." thcsc resolutions and the 
dcbdto  rclat~ng tl~crcto showed a trrnd :Imong drvclopinir. countries against 
i~~ter t~ .~t ionJ l iza t ion  o f  invcst~ncnt agreements. 

In  this r on~~cc t i on  the question ~ r i s c s  J S  to wl~ctlicr .I n c g ~ t i v c  a t t~ tudc  towards 
~ ~ ~ t c r r i a t i o ~ > a l i z a t ~ o ~ ~  of  investment ;Igrcements iliro/;icrir entails a less f.~vourablc view 
vn international ~rbitr .r t ion I'rrr~ra$i-i? thc answer w c n l  to be i l l  the ~ f t i r ~ n ~ t ~ v c ,  sincc 
i ~ ~ t c r n a t ~ o ~ ~ a I i z ~ t ~ ( ~ ~ ~  o f  contracts and intrrnational arbitration Jrc to :i I'lrgc cs tcnt  
intertwined. However, even if a coutract between a Statc and ;I forcign cntrrprlsc is 
cwnpletcly g u v c r ~ ~ c d  by thc n ~ u n i c i p ~ l  Isw o f t l ~ c  St.~tc p.lrty to the ~.olltract, thrn still 
international a rh i t r a t l o~~  for the purpose of settling disputcs arising from the said 
c-ontract is likcly tr) be the only a l t c r~~a t i vc  for the reasons set out  in the first part of  this 
paragraph. 2 

N o w  the q ~ ~ c s t i o n  arises as to whether the prlvatr clltcrprlsc will w t c &  
protected, smcc tile Statc ~nvolvcd acting in ~ t s  capci ty  o f s o v ~ v i ~ ~ i  ~n t r r f c r c  by a: 
IneJns of  its Iepislation in its contractual rclat~onship w ~ t h  the forc~gn p r i \ . ~ t c  
rntcrprise. 

' I INI~ 0,' . t c  . q m  l o u ~ ~ t ~ x c  5 ,  pp 124-127 
' 27 ILL1 (I'JXX). p. ')Xl'. 
' < '  < ~ r c v n w w ~ ~ I ,  Slob < : w w ~ ~ , ~  i f 8  ~ ~ ~ ~ r ~ ~ ~ r w ~ ~ ~ d  l.*n(. '1 '1~ I . ~ l ~ ~ m ~  . A d ~ r , m o t ~ ,  5.3 UYll. (I'JX?]. y 5 0  
' 17 11.M (197X). pp. 27-31 
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In practice the forcign private entcrprisc is able to protect itself against the 
aforesaid kind o f  interference by means of  inserting in its contract with the State 
intangibility and st.ibilization clauses. The  scope o f  an intangibility clause. otien 
inserted in contracts, is that the contractual relationship between t h i  contracting 
parties cannot be modified or amended except with the consmt in writing o f  both 
parties. In contradistinction to an intangibility clause a stabilization clauseis attuned in 
particular to contracts between States and foreign private enterpriscs, since the nature 
and scopeofsuch clause is to protect the private enterprise against modificationsofthe 
law governing the contract which adversely alfect the contractual pos i t~on o f  the 
private enterprise." The  most obvious examples o f  State interference with contracts 
with private enterprises are changes o f  legislation pertinent to the increase o f  tax in 
general and of  the government take with respect to concession agreements adversely 
affecting the position of  forcign private enterpriscs under long-term contracts. i t  Ir 
true that without intangibility and stabilization cl:luses being inserted in t l ~ c  contract 
the private enterprisr could still argue that the Statc interference would be  contrary tu 
good fa~th ,  rcspcct~vcly would have to be considerrd as abuse o f  rights, but tlic 
aforesaid clauses will in general strengthen the position o f  forcign cntcrpriscs to some 
cxtent. This holds good a./or/iori, since bindi~ig obligations on S t a t o  restricting its 
freedom o f  action as a sovereign are not that easily presnnicd t o  bc p r exn t .  

A most important question is whether such clauacs will ~c tua l l y  protect the 
foreign private enterprises by restricting the freedom o f  d o n  o f  the Statc. As it 
appears from the judgement o f  the I'erniancnt Court of  lntcrnational]usticc in thc 
Wirnhlidor~ case the State's capacity to enter into binding obligations by entering into 
treaties is an attribute o f  State sovereignty rather than J restriction up011 ~ t s  
jovereignty." T l ~ c  same view was upheld in the arbitr.11 awards in the Ar<rmio c , d "  .IS 

well as in Sapphire I,. N IOC"  is so far as binding obligations ar~s ing  f rom contract, .lrc 
concerned. 

The intangibility .rnd stabilizatio~, cl.iuscs havc also bccn at issuc in thc I.ihym Oil 
arbitrations. These drbitrations deal with the legal effects o f w r h  clauses w ~ t h  respect 
to nationalization o f  concessions granted to forcign companies. In the conccssi~rn 
agreements the following clauses were laid down:  
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~rncndtncnt hy wh~ch t h i ~  p l r a g r a p h  2 w ~ h  ulcorporatcd llnto rhlr ron~rrs ion agrcrnlellt. Any 
amcnduwnt to or rcpc~l of ~ u r h  I l rao la t~unr  \ l u l l  not ~f fcc t  thr conrrarrinl right, c,f the 
( : n r n p ~ n y  without its ~u~rrcnr."'* 

The three ~ r b i t r a t ~ o ~ i s  involved are BP I,. Libya,"' with]urlgc L:~gcrgrcn as abitrator, 
'fixoil~/Colasi0ri~~ 1,. tihyo2" with I'rufcssor Ilupuy as arbitrator and Liarr~to 1,. 1.ihya3 
with I l r  M.~hmassan~ as arbitrator. 111 all three arbitral awards i t  was  hcld that L ~ b y a  
w3s buund by the aforesdid c o n t r ~ ~ t u a l  obligatio~ls. The  must far-reaching effect o f  
tbc aforesaid clauses is reflected in the ~ ~ . ~ ~ t o / C a l o r i a / i c  award in which it WJS held that 
nationalizat~on colltrary to contractudl guarantee was per x ~ ~ t n l a w f i ~ l  irrespective o f  
the issue o f  compensation.' However, in the Liorr~io a w m G - w a s  d& that the 
failure to pay compensation rdthcr than tllYnitZ~naliration itself was unlawful."The 
fjpdWdrd did not L{cjl with t h ~ s  specific issue, but nlercly hcld that the actions on  the 

part of  Libya were J fundamental breach ofcontract.  In theory therc 1s a subr tant~al  
diffcrt.ncc betwecn the T~,~aio/CaIasia/ii and Li~rnio awards in so  far as thc effert o f  

~ t ab i l~z :~ t i on  clau\cs arc concerned, but in practice both approaches result I r i  a 
scttlcmcnt for a ccrtnill ~ o l n ~ e ~ l ~ a t i o l l .  

The  forcign enterprise will argI1e in the event o f a  dispute on  the nature and scope 
o f s t ~ b i l i r a t ~ ~ n  c l~use s  that acceptance hereofby the State WJS conditiot~ sirw ql~o rlorl 
for elitering into the CoUtrJCt in question. In addition the forcign entcrprisc w ~ l l  
invoke the uf p i t a  icrvarrdo ~ I I I I I  and cmph.~sizc that its leg~t in la te  

e ~ ~ c c t a t i o ~ ~ a  resulting f r o ~ n  the ~forcsaid C I ~ I I S C S  sllould not be frustr'lrcd by unilat~.ral 
action o f  the Statc. 

()n the contrary it 111.ly be :~rgucd by the S t ~ t c  that Icgisliltivc nwasures 

interfering with 1t5 contrdct with a h r c i g ~ i  cnterprisc hdvc to be taken i l l  the public 
interest In spite of a stabilization clau\c prcv~ously agreed upon.  In support  o f  this 
view the State c ~ ~ u l d  submit that the pub l~c  i~itcrcst always prevails over ally privatc 
!ntcrcst: an .~rgument  often put forw.lrd for the purpose of~us t i fy i l lg  natlonallzatioll 
of  (forciKn) private in tercw.  Furthcr~norc the Statc 111ay also invoke the United 
Nations General Assrn~bly  Kcsolutions referred t o  above, in y:lrtirul.~r the 
I )cclaratiun on  I'crm:uicnt Sovcrcignty over Natural Resources, which contrdrv t o  
the other rcrolutions Iias been espoused L'y both industr~alizcd .~nd  developing 



88 ~ O U R N A L  OF INTERNATIONAL AHBITRATION 

T h e  answer  t o  this quest ion is mos t  likely to  b e  in the  a f f ~ r n ~ a t i v e ,  i f  and w h c n  a 
dispute o n  the implementat ion o f t h e  said clauses will be submi t t ed  t o  the courts  o f t h e  
contract ing State. If, o n  the contrary, the  s a m e  dispute will be submitted to  
international arhi trat ion,  the private enterprise s tands a m u c h  bet ter  chance that its 
interest will b e  taken in to  account  m o r e  seriously. In this  even t  t h e  quest ion remains 
h o w  to  balance the  interests o f  the parties which  b y  their  very na tu re  seem to b e  
irreconcilable! 

In the opinion o f J u d g e  JimCnez d e  ArCchaga and  o the rs ,  a State  is ermit tcd t o  A.  
take nationalization measllresaffecting a foreign private enterprise,  e\Frn 1t the5 ta te1n  
quest ion has contractually agreed wi th  that  enterprise n o t  t o  d o  so .  In suppor t  o f  his 
view he refers t o  the  Uni ted  Nations General  Assenibly R e s o l u t ~ o n s  mentioned 
briefly above.  in particular t o  the Declaration o n  Permanen t  Sovereignty o f  Natural  
Resources by  vir tue o f  which-in his  opinion-rules o f  traditional International law 
o n  this mat te r  have been outl ived.  However ,  in his op in ion  this does  n o t  mean  that 
stabilization clauses have n o  significance whatsoever.  I f  a S ta te  act ing in its sovereign 
capacity violates its contractual c o m m i t m e n t  n o t  t o  nationalize the  foreign company  's 
property such action itself is al lowed,  but  it s imultaneously creates a special right t o  
c o n ~ p e n s a t i o n  which  is m o r e  far-reaching than in  the  even t  such stabilization clause 
was n o t  agreed upon .  S11ch right to  compensat ion m a y  also encompass  prospccrivc 
gains (Iucruwr cmatrc) which would  have been made  b y  the  f o r e ~ g n  cntcrprisr  if the 
original contract  w o u l d  have been implemented."  

A similar view underlies the a r b ~ t r a l  a w a r d  in t h e  case o f  K~r~rwrr  11. Amirroil o f  
24 March  1982. T h e  matter  submitted to  the  arbitral t r ibunal  had a bcaring un 

nat~onalizat ion b y  Kuwai t  o f  a c o ~ ~ c e s s i o n  g ran ted  t o  Amino i l  before the agrccd 
concession period o f  60 years had elapsed. As regards the rc la t ionsh~p  hctwc.cn tllc 
r ight  o f  nat~onalizat ion o f  Kuwait  and the  stabilization clauses agreed between the 
parties, paragraph 95 o f  the award deserves special at tent ion dnd rcads as follows: 

Therefore,  it is justified t o  d raw the fo l lowing  c r m c l u s i o ~ ~ s  wi th  respcct tt) 
stabilization clauses: 
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(i) these clauscs should be f u r ~ n u l a t c d  in an u n a r n h ~ ~ u o u s  way and m o s t  4 
specifically; 

(ii) i t  is unlikely that these clauses will actually preclude thc  S t a t r  party u n d e r  all 
circumstances f r o m  t a k ~ n i r e s  con t ra rv  t o  t h e  said clauses i n  - ,  
particular i fand w h e ~ ~  thcSta tc  party 's  interference is b ~ r e d  o n  its public interest ;  .- 

(iii) nevertheless these clauses w-hen thelev- nosltlonofpr~vaeprisrs 
wi th  respect to  c l a i n ~ s  to  c o n ~ p c n s a t i o n  in the  w e n t  t h e  State party t o  t h e  47 
contract  is acting contrary to  the  said clauses; and 

(iv) stabilizatio~r clauses shou lda lways  h e  c o ~ i m e r n a t i o n a l a r b i t r a t i o n  7 ~n 

prevent that thc actual effect o f  the said clausrs  will b e  reduced In practice t o  n i l .  
o rder  t o  ensure. that  such clauses shou ld  b e  seriously taken in to  account a n d  t o  

3. ARBITRATION AS A MEANS 0 1  A1)IUSTMENT O F  CONTRA1:TS 

As regards arbitration as a means  o f  adjustment  o f  contracts  it is essential t o  
distinguish be tween  t w o  different situarions, viz.. 

(i) n o t  a n y  and all information necessary t o  complete all contractual  detads w e r e  
a v a i l ~ b l c  at  the tllne o f  execution o f  the contract ;  and 

(ii) .I h n d a m e n t a l  change o f  c i rcun~s tances  resul t ing in a substantial  change o f  t h e  
initial b a l a ~ ~ c c  between thc parties' obl igat ions.  

In the first mentioned si tuat ion it is necessary t o  fill t h e  gaps exri t lng in t h e  
uriginal contract  o r  to  specify s o m e  general  t e rms  and  condit ions agrccd be tween  t h e  
partics in the  original contract  in m o r e  detail. T h e  second s ~ t o a t i o n  referred t o  a b o v e  
has a bearing o n  "hardship clauses" o f ten  inserted in long-ternr 'contracts in o r d e r  t o  
cope  wi th  f i~ndainental  changes o f  circumstances affecting substantial ly t h e  initially 
agrccd j u i d i c a l  relationship be tween  t h e  parties. 

T h c  na tu re  and  scope o f a  hardship clause is t o  revise thc original  contract a t  t h e  
rcqucst  o f o n e  o f  the parties, i f  and  w h c n  the basis o n  which the  origlnal contract  w a s  
nlade has been changed in such a m a n n e r  that  by  vir tue o f  s u c h  change the ba lance  
betwccn t h e  oblig.~t ions o f t h c  parties has been disturbed 5lgnificantly and as a r csu l t  
o n e  o f  thc parties wf fc r s  l~njust if icd hardship."' 

T h e r e  are nlany varieties o f  such  hardshlp c l a u s o .  S o m e t i m e s  such clauscs a r e  
iornlulatcd 111 ge i~cra l  terms,  bu t  o f t en  such clauses refer t o  particular ex te rna l  
I-ircumstance, affecting the b a s s  o n  which  the  original  con t rac t  w a s  made.  '16 t h e  
ru tcn t  pus4h le  it dcserves considerat ion to  refer in a hardship clduse t o  specific c h a n g e  
I I ~  c i r cun~s tances  in order  t o  avoid a n y  misunderstanding be tween  the partlcs as  t o  
whe ther  the  said clause applies." 

In draft ing hardship clauscs it is, however ,  n o t  o11ly sufficient t o  refer t o  h a r d s h i p  
. IS  a reason for adjustment  o f  the  original  contract  bu t  also t o  ~ r o v i d e  for  t h e  l ega l  
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consequences resulting irorn invoking hardship as wcll as for a clear t ~ ~ c c h a n i s m  
relating to effectmg the adjust~nent envisaged. Thcrcforeit  recommcnds ~ tsc l f  to refrr 
in a hardship clause ir~rer alia to: continuation of the original colltract after olle o f  thr 
parties has invoked hardship; the dates 011 which hardship may be invoked; the 
effectivedate ofadjustment of the  original contract which normally coincides with the 
date on which hardship has been invoked, provided that later on it will be estnbl~shcd 
that hardship was present; theobligation to  renegotiate the or~gina l  contract between 
the partirs for the purpose of exan~in ing  as to  whether the terms and cond~t ions  
justifying hardship will he present and i f so ,  to discuss what extent the contract ~ l e e d s  
to  be adjustrd; the period fur the aforesaid renegotiations chould not beopened hut be 
restricted to a certain pcriod of time. 

However, in filling gaps ill all e x i s t h g  . ~ g r c c n ~ c r ~ t  as wcll AS in the cvcnt o f  
rencgot ia t io~~s  relating to adjustment o f t h e  contractual relationship rewlting from a 
hardship clause, the parties may 611 t o  reach agreement. Consrqucntly, it deserves 
con side ratio^^ to draw up as part of the hardship clause a p r o v i s i o ~ ~  pcrtincnt to  a 
deadlock caused by failure to reach agreement during the rmegotiations. Here a g a i ~ ~ ,  
i~~tcrna t iona l  a rb i t r~ t ion  rccomrncnds itself rathcr than conciha t io~~ o r  a court 
decision, since co~iciliation as such docs n o t  lead to  a binding decision m d  ~ u t i w d  
courts are not always dllowcd to  adjust contr~cts. '"  

4. STATE YAH'rlCIPATlON I N  INTERNATIONAL BUSINESS 'IRANSA1:IIONS 

As s t ~ t v d  ill the introductory part of this paper, contr.lctr may be ~ n a d e  bctwecn 
foreign private enterprises on the o n e  part and States. their s u b - d i v ~ s i o ~ ~ s  o r  St.~tc 
enterprises on the other part. In practice i n t c r n a t i o ~ ~ ~ l  business t r a ~ ~ s ~ c t ~ o t ~ s  w1t11 
f o r e i g ~ ~  privatc enterprises Jrc oftell made by Statcc~itcrpriscs rather t h a ~  by the Statc 
itself. In cotrutric.; with n strictly jiov~.rnriientally controlled ~ x o n o r ~ ~ i c  systr.111, like 
the socialist countries and many developing countries, often only spccitic S t x e  
enterprises arc entitlcd to  hc in charge of entering Into ~ n t c r n a t ~ o ~ i a l  husit~css 
t r ~ ~ ~ s a c t i o n s .  State c~~tcrpr i scs  call be defined ill Rencr.tl terms .I.; cutcrprisc\ 
prcdoniinantly owned or controlled by a Statc or  by its institutions w ~ t h  or without 
separatc legal personality." 

A s s u ~ n i ~ ~ g  that a Swtc enterprise has n o  separate legal perbonality, t11c11 ~t niJy he 
presumed that a b u s ~ ~ ~ c s s  t ransac t io~~ between the said cntcrprrsc .~nd thc foreign 
privatc e ~ ~ t c r p r i s c  is in  cssc~lcc J contractual relationsl~ip hetwccn the St.~te ~ I I J  the 
foreign privatc cnterprisc. As stated previously, a State may act ill t w o  capac~tics: .is :I 

trdder and as a s o v c r c i g ~ ~ .  As a result a S t ~ t e  n ~ a y  fruatratc the i ~ n p l e n ~ e ~ ~ t ~ t i c l n  o f  it\ 
cont r~c tua l  r ~ , l ~ t l o l ~ s h i p  with a foreig11 enterprise througli p c ~ l ~ c y  acts o f  the Starc 
acting 3s a sovcrcigrl. 

For cxamplc, a State h.15 I I I J J ~  3 contract w ~ t h  a f o r c i g ~ ~  c q ~ n p ~ n y  for thc 

'' l h v t d ,  <or ,  # J !  , , , t p ~  tixmnxc 5. p 25 
'' K - H  Iliickrrtrsrl. . - lr l~ilr~~i~~~~, ,mil ,\,.ire. h l o p r w r  (I'IX4). p 14. 
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exploration ~ n d  exploitation ofcrude oil within its territory and the forelgn company 
is entitled to  a rewuneration for ~ t s  act~vities consisting o f  payment in kind 
( p r o d u c t i o ~ ~  s h a r i ~ ~ g  agreement) to  be freely exported by the foreign company."' In 
rpitc of the said contract the State ill its capacity o f  sovere~gn prohihits the export  o f  
crude oil by the foreign company. 

N o w  the question arises as to whether the foreign petroleum company can  
successfully disputc such cxport  prohibition, For the purpose of answering this 
question, account has to he  taken o f  the nature and scope o i  the contractual 
rclationship between the parties aa well as o f  the reasons underlying the  State's e x p o r t  
prohibition. Supposing that the expor t  prohibition is part o f a  general policy o f  t h e  
State in question and not a11 adkocdccision against the forcig~l pctrolcurn company, i t  
mav be argued that the general interest o f t h e  State should prevail over the particular 
Interest of the  foreign company, be ) t o n  certain terlns and cmdi t ions  such da pa y tncnt  
o f  reaso~~able  con~pensation.  If, howevcr, a State acting as a sovcrcign frustrates t h e  
implementation o f t h c  contract merely or  pri~narily because the foreign conlpany w a s  
unwi l l i~~i :  to  accept terms and conditions un~laterally imposed by the State, the  
foreign company could dispute theexpor t  prohibition being contrary to  the principles 
ofpacro m ~ f  srrvatrd~~ and good faith J I I ~ / O ~  o n  the b a s i s o f ( ~ f ~ ~ ~ i d ~ d r o i f .  This holds g o o d  
a/hrfiori ifand when the contractual relationship is not governed solely by the laws  o f  
the State and if international arhltr.~tion has hecu agrccd upon by the c o n t r ~ c t i n g  
par t ie ,  In this c o n ~ ~ e c t i o n  stabilizatio~l clauses mJy also p l ~ y  an important role. 

An cvcn 111urc con~plicated s i t t r~ t ion  arises, i f the  Statc cnterprisc having m a d e  a 
bu\incss tramaction with a forcign company has separate legal p e r ~ o n a l i t y . ~  
A s r u m i ~ ~ g  that the Statc acting as sovereign ~ntcrfcrcs with thc contractual 
rcl~tionahip of its Statc elltcrprlse then thc Stdte e ~ ~ t c r p r i s e  could invokcji~rcl, ~nyjrrtrr  
for the purpose o f j u s t i f y i ~ ~ g  11on-i~nple~ne~itation of thc  contract o r  parthereof.  In  th is  
situation the legal position o f  4 Statc enterprise should in prinriplr  not be diffcrcnt 
from a privatc cntcrprise not being able to  fulfill its contractual obligations d u e  t c ~  
govcr~in~enta l  interference. 

However, there may be a substantial diifcrcncc bctwecn a Statc enterprise a n d  a 
prlvate enterprise illvoking,fitrcc~n~<ji,~rrc ~~ix-d-vi, its f o r c ~ g n  coutracting party, hecdusr 
of g o v e r ~ ~ n ~ c n t a l  intcrfrrcncc with a contractual relat~onship.  F ~ r s t  o f  all thc  S t a t e  
cntcrprise often has been duthorized by its g o v ~ r n n ~ e ~ ~ t a l  a ~ t t l ~ o r i t i c s  to enter i n t o  
c c r t a i ~ ~  I ILISII ICS~ tramactiol~s.  Furthermore. col~trJcts with J, foreign party arc moyt  o f  
the timc s u h j ~ ~ t  to approval b y  the State .~uthor i t~es .  In add~t io t ]  the buard o f  a S t a t c  
cnterprlsc may In general i n f l u c ~ ~ c c  nlorc cficctivcly its ~ I V C ~ I I I I I ~ I I ~ ~ ~  authorit ies t o  
use ways a ~ ~ d  llledlls for t l ~ e  purpoaeof  intcrfcr~ng \\,it11 ,I c o n t r ~ c t u a l  relationship w i t h  
c~thcrs than a privatc enterprise IS ~ h l c  to  do. 

111 this connection, however, it is necessary to distinguish bctwecn t w o  diEfercnt 
kinds o f  State c~~ti .rprisc,  viz.: 
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(i) enterprises having their o w n  responsibility and decision-making power  with 
respect t o  their business activities; and 

(ii) enterprises which need the formal approval o r  authorization o f  governmental 
authorities for entering into international business transactions. 

Examples o i t h e  first category are found in  western Europe and arc, ill the way 
they are conducting their business, to  be assimilated to private enterprises. T h e  sccond 
category has a bearing o n  those State enterprises which in operating their b u s i ~ ~ e s s  are 
fully, o r  at least to a large extent, dependent on their governmental authorities. This is 
frequently the position o f  Stateenterprises being part o f a  centrally p l a m c d  cconolnlc 
system embodied in social~st countries as well as in many developing coumrics.  

Tak~ngin toaccount  theaforesaid distinction betwren twodiifrrcnt kinds o f S t ~ t c  
enterprises. it is diffirult to  uphold the view that a State enterprise is always ablc to 

contract. This in~plics that acts o f  State, including any ad hut legislation, specifically 
interfering with a contract made by a State enterprise o f t h e  sccond category rcierrcd 
to above are not deemed to  be solid for invokingJlrcr majwrr However,  an 
entirely differents~tuation may ariseiftheacts ofs ta te .  including its leg~slation,  arc of 
a general nature, but affcrt simultanrously the contrd~tudl r c l a t i o ~ ~ s h ~ p  o f  the State 
enterprise with a forcign company. In such event the Stare enterprise may invoke Statc 
intericrence asjbrrc tnaj<wu." 

As a result the question arises as to whether in the last ~ n e n t ~ o n c d  situation the 
implemrntation of the  contract made by the State cnterprisc w ~ t h  J foreigner has to bc 
overruled by thc puhlicintercst o f t h e  Stateand ifso,  to what extent.  T h e  a ~ ~ s w c r  will 
be most l~kely in thc aiilrmative, i i the  local court  has to weigh  on-)in~plcmc~~tat~o~i 
o f  contractual ohligations against thc national public interest. If, however, the same 
question will bcsubmitted to  ~nternational arb~tration the international public intcrcst 
is also deemed ro pldy an important rolc. Refcrcncc to the ~nternational public intcrcst 
docs not mean that any Statr  interference with contracts ~ n a d c  by and b c t w c c ~ ~  Stdtc 
enterprises and foreigners is t o  be rc.jcctcd ipso,facto, but that rulcs o f  ~ntcrnation;il 
public law relating to, for cxa~nple ,  the p r o t e c t i o ~ ~  of ioreigr~ investments havr  to he 
taken into account in the sanlc way as i i theStatcitscliwas t h c ~ o n t r a c t i n g  party of the  
forcign enterprise. 

Finally some observations have to  he n ~ a d c  with rcspcct to contracts hc.twce~i 
State5 or  State enterprises and foreigu private companies, in particular in so h r  .is 
inves t rne~~t  contracts arc concerned. 

I t is  often l l lo redi f f i r~~l t  toevaluate the risksinherent In h r c i g n  i n v c s t ~ ~ ~ e ~ ~ t s  t1l.111 
those relating to donies t~c  i~~ves t rncnts .  In d e a l ~ n g  with Statcs o r  State cntcrprl\c\. 
moat o f  the time the investments t ~ k c  plarr  in countries with .I centrally planned 

'' U 6 c k \ r l r ~ d ,  o p  ti, w p m  kwrnorc 2'). p 47. 
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c c o ~ ~ o m y .  This means that authorities of the host State art. directly andlor  ~ n d ~ r e c t l y  
involved in contracts with foreign companies. T h e  foreign investor should know 
bcforchand the legal consequences o f  the laws governing the contract and the adid 
l ~ w s  should not h r  solely the laws of the  host country, at  least no t  w i t h o u t  referring to 
international s t a ~ ~ d a r d s .  For the purpose o f  maintaining the or~gina l ly  agreed 
cquilibriiim betwecn the oblig:rtions o f  the parties it recommends itself to  insert 
intangible and stabilization clauses combined with a hardship claust.--dealt with 
above- in the contrJct. It is true that i n t m g i b k  and qtab~lization clauses as such d o  
uot preclude the host State from changing its overall policy and thereby affecting also 
thc~nteres ts  o f t h e  forcign investor, but such clauscs will at least rcdure  to  s o m e  extent 
the ncgative effects o n  thc forrign investor. As a matter of fac t  i t  is also a long-term 
interest o f t h c  host State to come to  terms with the foreign investor, even if the changr 
o f  its ovcrall policy does not allow for inlplc~nentation o i t h c  original contract. 

Considering the complexity o f  ~ntcrmt ional  businesa trdl~sactions bctwcen 
private enterprises and Statcs or  Statc enterprises. it is essciitial that any and all 
disputes arismg therefrom will be submitted to  an ~ m p a r t i a l  and i n d e p e n d c ~ ~ t  
institution. T l ~ c r r f n r e  internat~onal arbitration rather than the locdl courts o r  national 
drbltrdtiw ill accordance with the laws of the host State recommends  ~ t s e l f f o r  the 
purpose o f  settling disputes. 

Arb~t ra t lon  nlav be agrccd upon betwecn the parties after a specific dispute has 
arisen o r  catcgor~cally with respect to  dny and all disputes which may a r m  o r  may be 
conncctcd with their contractual relationship. T h e  latter approach is nowadays  often 
reflected in international business contracts in which a specific clause providing for 
arb~tration with respect ro future d~sputcs  arising from the c o ~ ~ t r a c t u a l  relationship is 
iuserted (clal~sc iorr1pr<11tllrioirc). 

Arhi t ra t iw~ 111i1v have gri /lor character which n~catis  that the  a rb i t ra t~on itsclf 1s 
o r g ; ~ ~ ~ i z c d  oil Iror by the parties. However,  nowadays frcqucntly the p ~ r t i e s  t o  
~ntcrnational busincss contracts refer to drhltratlon org'~nizcd itnd adnlinistcrcd by 
.~rhitration centres. in this p.lpcr rcfcrred to as institutionalized arbitration. 

In the cvcnt of ,~( i  /to( a rb i t r~ t ion ,  thc parties thcmsclves e ~ t h c r  h ~ v c  to  c l a b o r ~ t c  
thc rules governing the arbitrat~on ur to rcicr tu existmg arbitration rules." 111 thls 
c o n l ~ e c t ~ o ~ ~  ~t d e s ~ r v e s  c o n s ~ d e r ~ t i ~ n  thnt in prcsrn-ddy practice rcpcdtcdly refcrcncc 
I I J ~  ~ C C I I  ~ J J C  to  tlic U11citr~I Arbitrtltion I<ulcs. However, i t  is JISO posbiblc to  rcfcr 
to the rule$ o f  an arbitration centre, w ~ t h o u t  entrusting such  centrc w ~ t h  the  
 idm mini st rat lo^^ o f  the .~rb i t ra t~on.  A dlffcrcncc hctwccn nd Ira/ ,~rhltrntion ~ I I J  
~ n s t ~ t u t i o ~ ~ a l ~ z c  arb i t ra t~on is that a c o m p k t r  set u i .~rb i t r :~ t ion  rule\  o i l l ie  arhitr.ltioll 
<c'lltrc 111 g c n c r ~ l  will dpply to  t h ~ .  arbitr.ltion in q u r s t i o n  This 11lcd11s that the  
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a r b i t r a t i o n  ru les  o f  t he  cent re  g o v e r n i n g  ma t te rs  such  as t h e  c o m p o s i t i o n  o f  t he  

a rb i t r a l  t r ibunal ,  t he  a rb i t r a l  proceedings a n d  t h e f o r ~ n  a n d  c t f cc t  o f t h e  a rb i t r a l   ward 
sha l l  a p p l y  a n d  the  cen t re i t se l f  w i l l  b e  i r ~  charge o f s u p e r v i s i n g  t h e  i m p l c m e ~ ~ t a t i o n  o i  

i t s  a rb i t r a t i on  rules. T h e r e f o r e  i t  is t o  b e  s u b m i t t e d  tha t  ano the r  d i f f c r c ~ ~ c c  b e t w e e n  ad 

hor  a rb i t r a t i on  a n d  i ns t i t u t i ona l i zed  a rb i t r a t i on  IS t ha t  i n  t h e  l a t t e r  case there i s  an 

i n s t ~ t u t i o n  supe rv i s i ng  t h e  implementation o f  t he  a r b i t r a t i o n  ru les agreed upon ,  

whereas such i n s t i t u t i o n  i s  l ack ing  in the f o r m e r  case. 

' l ' he re  are n u m e r o u b  a r b i t r a t i o n  centres v a r y i n g  f r o m  n a t i o n a l  a rb i t r a t i on  

i ns t i t u t i ons  t o  i n te rna t i ona l  a r b i t r a t i o n  inst l tu t ions. '%I though i n t c r r ~ . r t i o n a l  ccmtrcs 

are des igned In pa r t i cu la r  t o  deal w i t h  t h e  set t lement  o f  d i ~ ~ u t e s  a r i s i ng  f r o m  

in te rna t i ona l  business transactions, s o m e  na t i ona l  a rb i t r a t i on  centres are w e l l  r epu ted  

in dea l i ng  w i t h  d isputes a r ~ s i n g  f r o m  in te rna t i ona l  husiness t ransact ions,  such  as the 

S t o c k h o l n ~  C h a m b e r  o f C o n ~ m e r c e  A r b i t r a t i o n  i n  s o  far  as East -West  t rade is  con-  

cerned. S o m e  na t i ona l  a r b i t r a t i o n  inst i ru t ior rb  l i k e  t h c  L o n d o n  C o u r t  o f  l n re rnn t i ona l  

A r b i t r a t i o n  have  a t t uned  the i r  ru les a n d  fac~ l i t i es  i n  such a rna l lner  t o  t h e  needs and  

requ i remen ts  o f i t ~ t e r n a t i o r ~ a l  trade, that  i t  i s d i f f i c u l t  t o d i s t i n g u i s h  i n  t h i s  respect suc11 

a na t i ona l  i n s t i t u t i o n  f r o m  in te rna t i ona l   institution^.^^ 
W e l l  k n o w n  i n te rna t i ona l  a r b ~ t r a t i o n  centres are t he  I n r c r ~ ~ a t i o n a l  C h a ~ n b c r  n i  

C o m m e r c e  ( ICC) ,  t h e  I n te r -Amer i can  C o m m e r c i a l  A r b i t r a t i o n  C o r n m i s s i o ~ ~  

(IACAC), a n d  t h e  In te rna t i ona l  C e n t r e  f o r  t h e  S e t t l e n ~ e n t  o f  I n v c s t m r n t  D i spu tes  

( ICS ID) .  A s  regards the  ICC i t  is  t o  b e  obse rved  tha t  t h i s  cen t re  is  o n l y  i n v o l v e d  111 

l e n d i n g  services w i t h  respect  t o  t he  a d m i n ~ s t r a t i o n  o i i i ~ r c r r ~ u r i o r ~ u l  t radc d isputes.  T h e  

scope o f  services o f  I C S l D  i s  in p r i nc ip le  rcs t r ic ted t o  t he  a d m i n i s t r a t i o n  o f  d ispute\  

ar is ing f r o m  inves tmen ts  t o  w h i c h  a ~ n e r n b e r  State o n  t h e  o n e  p a r t  a n d  .I na t i ona l  oi 

another  m e m b e r  State o n  the  o t h e r  part,  are part ies. I t  is t r u e  t h a t  I C S I D  m d y  I c n d  11s 

services b e y o n d  t h e  aforesaid scope, b u t  i n  th is  event  t h e  a w a r d  i s  n o t  t o  b e  c o ~ ~ s i d c r e d  

as an I C S l n  award." 

A s  p r e v i o u s l y  observed,  i r i t r r r ~ a t i o ~ ~ a l  busmess t r ~ n s a c t i o n s  w i t h  furc ig l r  

enterprises r a n  b e  m a d e  b y  t h e  Stdtes themselves o r  b y  State enterpr ises.  I f t h c  ob ject  

o f  the t ransact ion w i t h  a f o r e i g n  enterpr ise is  t h e  e x p l o r a t i o n  a n d  e x p l o i t a t i w  v i  

na tu ra l  resources o r  t h e  c o n s t r u c t i o n  o f  p u b l i c  w o r k s ,  t h e  State i t s e l f  o r  some  

g o v e r n m e n t a l  s u b - d i v ~ s i u n  o f t h a t  State w i l l  usua l l y  b e  t h e  o t h e r  c o n t r a c t i ~ l g  par ty .  III 
th i s  connec t i on  s p r r i f i r  p r o b l e n ~ s  m a y  arise o n  t h e  p a r t  o f  t h e  State t o  accept 

i n te rna t i ona l  a rb i t r a t i on ,  because the  Statc m a y  take  t h e  p o s i t i o n  t ha t  md t te rs  l ike 

exp lo ra t i on  a n d  e x p l o i t a t i o n  o f n a t u r a l  resources are n o t  d e e m e d  t o  b e  a c o m n i c r c i a l  

ma t te r  a n d  t h c r e f o r r  t o  b e  s u b m i t t e d  t o  t h e  j u r i s d i c t i o n  o i i t s  n a t i o n a l  cou r t s  ra thcr  

t han  t o  international a rb i t r a t i on .  I n  the even t  o f  o the r  mat ters ,  h o w e v e r ,  such  as j o i n t  

ventures, g r a n t m g  o f  l icences a n d  t ransfer  o f  k n o w - h o w  t h e  c o u n t e r p a r t  o f  t h r  

f o r r i g n  p r i v a t e  c n t e r p r i s r  w i l l  usua l l y  h e  a State enterpr ise.  

1)wrd. op 01, supra C~xmwrr 5 .  pp. 47-53 
" G.  Akscn. In lo ,mo,d  Arh~rrorrm-lrr T i m  H a  - I n ~ v c d ! ,  I4 <:nrc Wcrtcru RcrrrvcJoon~alol  1rctirrxrtmt1.d 

LawAlVR2). p. 250 
For iuch c a m  a sprc~al rrt oi rulrs has h c w  drrwn up: w c  A. Ilracho, L'wdu/ioa L CIX1)I. RWIII 11, 

I'Arhirroyr (1979). pp. 323 r l  rcq. 
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' I ' h c  ~ f o r c s a i d  d i s t i nc t i on  b c t w c c n  Statcs a n d  Statc cntcrpr iscs i \    no st r c l c v a ~ ~ t  f o r  

t l ~ c  k i n d  o f a r b i t r a t w n o n  w h i c h  the  p ~ r t i e a  i n v o l v e d  x c a b l c  t oag ree .  S ta tecn tc rp r i ses  

:Ire 111 principle n o t  u n w i l ! i n y  t o  b u b n ~ i t  d ibp l l tcs  a r i s i ng  i r o m  t h e i r  cont r : I r ts  w i t h  

f o r e i g n  na t i ona l s  t o  i ~ ~ t c r n a t i o n a l  a rb i t r a t i on  admin i s te red  by son i c  n e u t r a l  cc l l t re .  I n  

s u p p o r t  o f t h i s  v i e w  r c t k r cncecan  be made t o  t l ~ c  S t o c k h o h n  a ~ l d  Z u r i c h  C h a n ~ b c r  

C o m m e r c e  a r b i t r a t i o n  i n  East-West trade. Statcs, h n w c v c r ,  a r c  less i n c l i n e d  t o  do so  

i n  s o  far as p r l v a t e  a rb i t r a t i on  centres a r c c o n c e r n e d  E x c e p t  f o r  the I C S I D  a rb i t r a t i on ,  

n o w a d a y s  accepted b y  a l a rge  ~ ~ u m b e r  o f S t ~ t ~ s ,  Statcs 111 gcnera l  seem t o  p r c f c r  ud l rm  

' ~ r b i t r a t i o n  w i t h  i o r c i g r ~  er i tc rpr iws,  c v c l u d ~ r ~ g  a n y  i n v o l v r n ~ c r ~ t  o f  a r b i t r a t i o n  

A s  regards t h e  ru les o i l a w  g o v c r n i n g  t h r  c o m p o s i t i o ~ ~  o f t h e  a r b i t r a l  t r ~ b u n a l  a n d  

the  a r b ~ t r a l  p r o c r e d i n ~ s  i n  t he  cvcn t  o f i n t c r n a t i o n a l  c o m ~ n c r r i n l  a r b i t r a t i o n  a t t e n t i o n  

s h o u l d  b e  d r a w n  t o  three ditTercnt approaches, v iz . :  

(i) t he  ~ r b i t r a t i o n  w i l l  b e  subject  t o  t h e  p rocedu ra l  ru les o f  t h e  Statc  ill w l i o c c  

t e r r l t o r y  t h c  a r b i t r ~ t i o n  w i l l  t ake  p lace ( the t e r r i t u r ~ a l  p r i nc ip l c ) ;  a n d  

(ii) t hc  a r b i t r a t i o n  w i l l  b e  subject t o  t h r  p rocedu ra l  ru lcc  chosen I )y  t h e  par t ies  ( t he  

p r m c i p l c  o f  con t rac tua l  a u t o n o m y ) ;  

( ~ i i )  a c o m h i n a t m n  o f  t h e  t w o  a b o v e - n ~ c n t i o n e d  approaches.  

F i r s t  o i a l l  i t  dcscrvcb c o ~ ~ s i d c r a t i o n  t o  deal  b r i e f l y  w i t h  i n t c r n . ~ t i o r i a l  c o r ~ v c l l t i o t ~ s  

a n d  o t h c r  i n t c m a r i o n a l  i ~ t s t r u m c n t s  i n  w h i c h  r c f c r cnce  is  m n d c  t o  a rb i t r a l  

proceedings.  

A r t i c l e  2. o F t l i c  ( ;c~rcva I J ro tocu l  o n  A r b i t r d t i o n  Clauses o f  2.1 S v p t c m b e r  1023 
c ~ n t d i n c d  t h e  f o I 1 0 ~ 1 n g  p r o v ~ s i o n :  " t l l c  a rb i t r a l  p ruccdu rc ,  i n c l u d i n g  t h e  c o n s t i t u t i o n  

u f t h c  a rh i t r a l  t r i h u ~ ~ a l ,  shal l  be g o v e r n e d  b y  t h c  w i l l  o f t h e  par t ies  a n d  b y  t he  l a w  o f t h e  

c o u n t r y  i n  w h o s e  t e r r i t o r y  the a rb i t r a t i on  takes place.'' T h i s  IIICJII~, ill fact, t h a t  t h e  

p r ~ ~ ~ c i p l c  o f c o ~ ~ t r d c t u d l  ~ u t u ~ ~ o n ~ y  d n d  the  t c r r i t o r i n l  p r i n c i p l e  s i m ~ ~ l t a ~ ~ e o u s l y  ~ p p l y .  

I l o w c v c r ,  t l l c  c h o i r c  o f  t h e  part ies is  u l t i m a t e l y  d c c ~ s ~ v c ,  s ince it is  u p  t o  t h e  pa l t i c s  t o  

dec ide w h e r e  t h e  a rb i t r a t i on  s h o u l d  t ake  p lace a n d  the re fo re  t o  d e c ~ d e  o n  t h e  

~ n u l l i c i p a l  IJW d p p l i c ~ b l c  t o  t h e  d r b i t r a t i o ~ ~  proceedings I t  is  dlso o b v i o u s  f r o m  t h c  

w o r d i n g  o f t h e  a l ~ o v c  A r t i c l c  2 t h ~ t  i t  is  poss ib le  t o  re fer  t o  p r o c e d u r a l  r u l es  o t h c r  t h a n  

those  o f  t h c  Icx- l o l i  d ~ i f r i  J I I ~  t ha t  t he  par t ies  arc  n o t  f ree t o  d e r o g a t e  i r o m  t l i c  

t nanda to ry  r u l r s  [if thc  Ics loci dr11ifr1. There fo re ,  it is  t o  h e  s u b n ~ i t t c d  tlut u l ~ d c ~  t l ~ c  

(;cnerd I ' r c ~ t o c ~ l  t h e  f r ~ c d o ~ l l  o f c h o i c e  o f  t h e  par t ies  3s t o  t he  rules a p p l y i n g  t o  t l i c  

. ~ r b i t r a l  p r o c c d u r c  ir at  least r e s t r ~ c t c d  t o  s o m e  cutcnt .  

A l t h o u g h  the  N e w  Y o r k  C o n v e n t i o n  o n  t h e  R e c o g n i t i o n  a n d  E n f o r c c n ~ e n t  o f  

F o r c i g ~ ~  A r b i t r d l  Aw. l rds o f  IOJunc 195X docs  n u t  dr.11 d i r e c t l y  w i t h  t h c l a w  a p p l y i n g  

" I )  F. Vrsrr. I ) I ~ ~ ~ I ~ ~ ~ - ~ ~ ~ ~ ~ I I I L I I I I I  M C ~ I . I I I I W I .  I I I  In l~rna lc~~x~.~ l  l l u s ~ ~ w s ~ .  3 H N ~  ,I dc,( mw (L. /'.4ildtmw <I< 
I) lor l  Is!rr,,.il~~u~,d (I'lHi). ~r 81. M. I h h i s v m  I.,? ,tljql>ilillicl,l ~ ' ~ I ~ ~ I ~ ~ ~ ~ ~ K w B L ~  rqd(~,nm!$dr, iiri,yc, i l ) r l l i r  , r  I',,iryllr h, 
~ . h w w ~ ~ ~  l ! ~ l ~ r ~ t ~ ~ ! ~ o ~ ~ d  (l'J8l). 11. 77. 
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to  arb~tral  proceeding>, Article V ofthis Convention refers to thc arbitral procedure. 
Pursuant to Article V ,  paragraph 1 (d), the recognition and enforcement o f t hc  arbitral 
award may inter nlin be refused ifso requested b y  the party against whom it is invoked 
and i f the  said party is able to proofthat "the composition o f t h e  arbitral authority or 
the arbitral procedure was not in accordance w ~ t h  the agreement of the parties, or. 
failing such agreement, was not in the accordance with thc law of  the country where 
the arbitration took place." The  meaning o f  the aforesaid provision IS, In the opiniou 
of  the present writer. twofold: 

(i) the princ~ple o f  contractual autonomy is the leading principle and only if the 
parties (or the arbitrators) fail t o  n u k c  provisions for some aspects o f  thc 
arbitration procedure the lex lori arbitri is decisive; 

(ii) the parties are entirely free to choose the rules govcming the arbitration 
proceedings, such as the rules ofarbitration centres and the Uncitral Arbitration 
Rules without referring to any municipal law." 

The  principle o f  contractual autonomy is clearly reflected in the Europea~r 
Convention on  International Commercial Arbitration o f21  April 1961, in particular 
in Article IV in so far as the organization of  the arbitrat~on is concerned. Thc  most 
significant element o f  Article IV is that the parties are entirely free to lay down the 
procedure t o  be followed by thc arbitrator. Furthermore Artlcle IV provides for J 

machinery for the purpose ofconducting arbitration proceedings in the event one  of 
the parties is unwilling to co-operate or if the parties, respectively thearbitrators, have 
not established the rules of  procedure. Finally it is worth noting that with respect tu 
thc arbitral procedure no reference has been made to the rules o f  municipal Idw and 
that as a result the arbitral procedure has been "intcrnatiunalircd" in a truc sense. 

A similar view is reflected in Article 11 o f  the 1975 version of  the ICC Rules O I I  

Conciliation and Arbitration. reading as follows: 
"The rulcs govcrnmg the procccdmgs heforc the arbitrator shall bu those rcrulting f r n m  th~.\c 
Rules. and. whrrc thcsc Rules dK' sdcnt, any rulcs which thc p~rtics (or, fallulg tlrclrl, l hc  

arbmator) may sctrlc, whctbcr or not refcrcnccis made thereby to d n ~ u u m ~ s l  proccdnxral Izw tr, 

be applied in the arbitrat~on." 

Furthermore, Article 15 of  the Uncitrdl Arbitration R ~ ~ l c s  contains thc 
principle that, subject to the said Rules, the arbitral tribunal may conduct thc 
arbitration in such a manner as it considrrs appropriate. 

As regards the law govcrning the arbitral procedure a variety of views has hccn 
expressed in arbitral awards dealing with disputes between States and f o r e i p ~  
enterprises. In the Ara,rrco case of 195.5 betwcen S a u d ~  Arabia and the Ardb id~~  
American Oil C o .  (Ara~nco)  the arbitral tribunal held tirat in thc evcllt that one  o f t l ~ c  
parties 1s a sovercign State the arbitral should be g o v e r ~ ~ c d  h? 
international law and not by ally particular legal systcln. Thc r ea son i~~g  u r r d c r l y ~  
thc said view reads a5 follows: 

I L v d  nyr, rrr . mprd ti,cXnorr. 5 .  pp. 11Y-310 
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L. . 
arbitral procccdmgr to which a rovcreign Statets a party could be subject torhe Law oranother 
State. Any intvricrcncc by the latter Statc would constitute an infringement ofthe prerogatives 
of thc State whrh is a Plrty to thc arhitratron This would rcndcr illusory the award given in 
such clrcurnstances. For thcsc reasons, the Tribunal finds that the Law of Geneva cannot be 
appllcd to the prcscnt arb~tratnon. 

I r  follows that the arbitration, as such, can only hc governed by lntcrnational Law, since thc 
Part~es havcclcrrly exprcsscd their common intcntion that it sho~ld not he governcd by the Law 
of Saudi Arabia, and since thew is no ground for thc appl~cation of the Amer~can Law of the 
other Parry. The, i s  not only brcausc the scat of thc Tribunal is not in thc United States, but also 
because of thc cornplctc equality of thc Partics III the procccdmgs bcfore the arbitrators.'"" 

As a result the arh~tral  tribunal held that the Draft Convention on  Arbitral Procedure 
adopted by the lnternat~onal Law Commission in 1955 should beapplied by analogy. 

A conipletely ditTerent view was embodied in the arbitral award of  1963 in 
Sapphire I~~fiw~ofiorlal Prfroliwrn Lfd. v.  Thc Nationul lrarriorr Oil Co." Judge Cavin  
considered that a specific procedural law should apply to the proceedings; that the 
parties are free to elect domicile for the arbitration; that if they had agreed to confr r  
upor1 the arbitrator to choose the seat o f  the tribunal they had i~npliedly submitted 
themselves to thc procedural law o f the  State selected as the place of  arbitration; and 
that, even if the aforesaid interpretation of the  will o f t he  parties was disregarded, the  
rule is that, in thcahsence ofagreenient between the parties, the arbitration is subject 
to thejudicial sovereignty o f t he  State where the arbitrat~on takes place."" However,  
~t deserves consideration that in the Sapphire arbitration not a State, bur a State 
enterprise was a party to the a rb~ t r a t~on .  In BP v. Lihyo~r Arob Kepublir (197311974) the 
sole arbitrator, Judge Lagergren, held that the arbitration was subject to the law o f  the 
seat o f  arbitration, i.r. Danish law. The  arbitrator did not share the view that the 
application of  municipal procedural law to the said international arbitration wou ld  
infringe upon prerogatives o f a  State party by virtue ofits sovereign status. Therefore 
the arbitrator disagreed with the Ararnco arbitral award t o  the extent that he did n o t  
accept a plea for sovercign mniuni ty  in the event o f  an arbitration provision i n  an  
agreement conducted between a State acting iuregestiovir and a forelgn company. In 
the arbitrator's opinion the partles, by providing for arbitration as an exclusive 
mechanism for resolving cvntractual disputes, must be presumed to have intended t o  
create an effective remedy. For pragmatic reasons rather than as a niatrer ofprinciple 
the arbitrdtor held that thc proceedings were governed by Danish law." In support  o f  
his view he referred to the following arguments: 

(i) thccffcctivcnrss ofan  arbitral  ward that lacks ~~atlonality-which may be i f t h e  
law of  the arbitration is international law-generally is smaller than that o f  an  
award founded on the procedural law o f  specific lcgal system; 
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(ii) the arbitrator has in the present case full authority to determir~r the procedural 
law of  the arbitration, but even then the attachment t o  a developed legal system 
is both convenient and constructive; and 

(iii) arbitration tribunals enjoy a wide scope of  freedom and independence under 
Danish law." 

In T~xacolCalasialic v.  Libya (1977) the sole arbitrator, Professor Dupuy, endorsed the 
reasons underlying the Aramio award referred to above and therefore held that the 
arbitration proceedings were subject t o  international law. In addition the arbitrator 
emphasized the difference between the Sapphire arbitration and the present case by 
considering that in the Sapphire arbitration no  sovereign State was involved. 
Furthermore, the arbitrator considered that from the practical point o f  view, it is not 
unreasonable to think that an arbitral award connected with a national legal system 
may perhaps be easier to enforce, but that this is a consideration relating to 
enforcement not within the jurisdiction o f  the arbitrator In this case. Taking into 
account that the parties had given the arbitrator power to determine the place o f  
arbitration and the rules ofprocedure, the arbitrator reasonrd-in line with Article 28 
ofthe Deeds ofConcession expressing the will of the  parties-that the arbitration shall 
be governed by the Rules ofProcedure drawn up by the arbitrator to the exclusion o f  
the local law." 

D r  Mahrnassani, being the sole arbitrator in the dispute between Libyan 
American Oi l  Company (Lianico) and the Libyan Arab Republic (1977), took the 
same position as Professor Dupuy in holding that "it is an accepted principle o f  
international law that the arbitral rules of  procedure shall be determined by the 
agreement o f t he  parties, o r  in default o f  such agreement, by decision o f  the Arbitral 
Tribunal, independently of the  local law of  the seat o f  the a rb i t r a t i o r~ . "~~  In support  o f  
this view the arbitrator relied on international conventions as well as the Aramco and 
Sapphire cases, which as shown above represent t w o  opposing virws. Furthermore 
the arbitrator held that in his procedure the arbitrator shall be guided as much as 
possible by the general princ~ples contained in the  Draft Convention or1 Arbitral 
Procedure elaborated by the InternationalLaw Commission of the  United Nations in 
1958. 

T h e  above problems relating t o  procedural law governing international 
arbitration between State and foreign enterprises do  not hold good in so  far as 
arbitration proceedings under the auspices of  ICSID are concerned, since the 
Washington Convention regulates the procedural aspects of  arbitration irt cxtrlrso. It 
also provides for adequate rules for the purpose o f  effectively organmng and 
conducting proceedings if and when one  o f  the parties does not co-operate. 

Returning to the principles relating to procedural law referred to in the beginning 
o f  this paragraph 6 the following comments can be made: 

" 53 ILR. p. 309. 

accornpavmg rrxr. 
" 20 ILM ( I ' M I ) ,  p. 42. 
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(i) The  principle o f  contractual autonomy should always be respected and in the 
event the parties to the dispute have not selected the place o f  arbitration andlor 
referred to the procedural rules to be applied. the arbitrators should fill this gap 
themselves. 

(ii) In selecting the place o f  arbitration and the procedural rules with respect t o  
international arbitration the parties as well as the arbitrator5 should be careful in 
order to prevent as much as possible that mandatory rules o f t he  municipal law 
o f  the State where the arbitration will take place will thwart the  arbitratron 
proceedings agreed between the parties or determined by the  arbitrators."' 

(iii) The  aforesaid Conventions as well as other international instruments such as the 
Uncitral Abitration Rules and K C  Arbitration Rules have shown  an  evolution 
towards reducing the effect of  the lex lori arbilri on the arbitration proceedings in 
the event of  international commercial arbitration in general. 

(iv) The need and necessity to exclude the interference of the Irx loci arbirri with the  
rules o f  procedural law chosen by the parties o r  arbitrators holds good a.\or/ion 
in the event a State is a party t o  a dispute with a private enterprise submitted t o  
~nternational arbitration. 

(v) In support of  the view that the Irx loci arbirri should have no  real Impact o n  the  
procedural rules governing mternational arbitration, attention should be drawn 
to: 
(a) The  place o f  arbitrat~on is often located in a country which as such has n o  

connection whatsoever with the parties involved and the object o f  
arb~tration and has been selected for reasons of  neutrality andlor  
convenience because arbitration tribunals enjoy a wide scope o f  freedom and 
~ndepcndencc under the / e x  loci arhirri; these are the reasons why, for 
example, the Stockholn~ Chamber of  Commerce  Arbitration plays an 
Important role in East-West trade. 

(b) The  national laws on arbitration are often mainly attuned t o  disputes o f  a 
domestic character. In this connection it is worth notlng that In some  
modern arbitration laws specific provisions have been laid d o w n  to create d 
regime for international commercial arbitration different from that 
applying to domestic arbitration. In the new French C o d e  o f  Civil  
Procedureof 12 May 1981, for example, a special set o f  rules was laid down  
for international arb~tration o f  which Article 1494 reads as follows: 
"The drbilrdl agreenvnt nldy, d~rrctly or by reference lo arh~tration rulcs, drwrmine thc 
procrdwr ro br followcd in thc examination ofth? caw: it may also submir thc matter to 
some proccdurll law which it shall dcterminc. If the agrrcrnvnt IS silcnt thc arh~trator 
determ~nrs thc pccdure ,  as  far as is nrcded, eithcr dircctly or by refcrcncc to I law or to 
some arbitration rules."" 
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As it appears from the aforesaid provision, maximum freedom is given to the 
parties and the arbitrators to determine the rules ofprocedural law, and even any 
reference to French procedural law in the event that the arbitration takes place in 
France, is lacking. Another example illustrating a regime more liberal for 
international arbitration than for national arbitration IS the English Arbitration 
Act of 1979. As a result ofthis Act, under English law the right of appeal to the 
courts from the decisions of arbitrators on point of law can be excluded at any 
time in the event of non-domestic arbitration, except "special category" 
arbitrations.+" This brings English arbitration law in line with arbitration laws in 
many other countries to the extent that arbitral awards are final and bindmg and 
not subject to appeal to the English courts. 

(vi) The freedom of the parties andlor the arbitrators to determine the procedural 
rules of international arbitration does not mean that this freedom is not subject 
to any restriction. It is obvious that some fundamental principles governing 
arbitral proceedings recognized by the municipal law of States should be 
respected."' In this connection reference should be made to the most 
fundamental principle "that the parties are treated with equality and that at any 
stage of proceedings each party is given a full opportunity of presenting its 
case."" 

I 7. RULES OF SUBSTANTIVE L A W  I 
The Permanent Court of InternationalJustice In the Serhiatl Loam case (1929) held 

interalia that "any contract which is not a contract between States in their capacity as 
subjects ofinternational law is based on municipal law ofsome country. The question 

I as to which this law is, forms the subject of that branch of law which is at the present 
day usually described as private international law or the doctrine o f  the conflict of 
l a ~ s . " ~ '  Thinking along the l~nes  ofthis decision the same principle is most likely to 
apply to contracts between States and foreign enterprisrs. However, the question 
arises as to whether the aforesaid view still holds good in present-day practice. 

I n  t h ~ s  connectton attention should be drawn to the resolution of the It~~titur dc 
Droit It~ternariotrol adopted in Athens in September 1979 dealing with the law 
applicable to contracts between a State and a foreign private p e r s ~ n . ~ '  

According to Art~cle 1 thereof, contracts between a State and a foreign privatc 

person are subject to the rules oflaw chosen by the parties and in the absence of such 
choice subject to the rules of law with which the contract is most closely connected. 
Here again the contractual autonomy of the parties has been emphasized as the 
guiding principle. 

It is of particular interest. however, that in Article 2 of the said resolution, 
reference has been made to a number ofalternatives relating to the law(s) governing 
contracts between States and foreign private persons, viz.: the municipal law ofone or 
more States, the principles of law common to the municipal law of the parties 
involved, the general princ~ples of law, the principles of law apphed to international 
economic relations, international law or a combination ofthe aforesaid sources oflaw. 
Before dealing with the aforesaid different sources of law it is worth noting that in a 
period of halfa century there has been an important evolution as to the  law applicable 
to contracts between States and private persons. The view that not on1 y the municipal 
law ofa  particular State should govern theaforesaid kinds ofcontracts has been shown 
by modern international practice. 

As regards the n~unicipal law of one or more States it is necessary to distinguish 
between three categories, viz.: the law ofthe State party to the contract, the law of the  
State of the private enterprise party to the contract and the law o f  a third State. In 
general the State party to the contract will insist on applying its o w n  law to the 
contract and certainly will not be wilhng to accept the law of the private party o r  any 
other municipal law to govern the contract. 

Although many States are, in principle, not in favour of internationalizing a 
contract with a forelgn enterprise by accepting that rules o r  principles of law other 
than those laid down in their own law will govern the contract, international practice 
has shown that often a combination of national law of the State involved and other 
rules and princ~ples apply. 

In this connection attentton should bedrawn to some examples resulting in some 
kind of internationalization of contracts between States and foreign enterprises. In an 
agreement between Kuwait and the Amerlcan Independent Oil Company (Aminoll) 
of 1973 the following provision was laid down: 

T h e  parties base the~r relat~ons wlrh regard to the agreements between them on the prlnclpleof 
goodwdl and good ia~rh. Taking accounr o i  the different nationalities of the parties, the 
agreements between them shall be given effect, and must be mterpreted and applied. In 
conforrn,ry with the principles common to the laws of Kuwalt and the State o i  New York. 
Unmd States o f  Amenca, and in the absence of such common prmc~~les .  then In conformity 
w ~ t h  the pr~nciples orlaw normally recognszed by civrlrzed Srates in general, lnclud~ng those 
wh~ch hdvc been applred by ~nternat~onal trlhunals."" 

Here it is interesting to note that a combmation of different sources of law-an 
alternative also referred to by the Instirut dr Droit Intcrnatiorral-are governing the 
contract. The same holds good for the cholce of law-clause inserted in concessions 
granted by Libya having been sub~ect  of arbitration and referred t o  previously.14 

'' 21 ILM (1982). p IIU. 
" See Secr~on ?, wpm. 
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Another example o f  internationalizing the substantive rules of  law to  be applied 
by the arbitral tribunal is laid down in Article V of  the Declaration concerning the 
settlement ofclaims by the Governn~ent  of  the United States and the Government o f  
the Islamic Republic o f  Iran o f  19 January 1981, reading as follows: 

"The Tribunal shall decide all cases on the basu of respect for law, applymg such choicc oflaw 
rules and principles of commercial and ~ntemat~onal law as the 'Tribunal determ~nes to be 
apphcable, takmg Into account relevant usager of the trade, contract prov~aiuns and changed 
circumstances. "" 

The aforesaid examples show a trend in modern practice o f  "internationalizing" or 
"delocalizing" the substantive rules o f  law governing contracts between States and 
foreign enterprises o r  t o  be applied in the event o f  settlement of  disputes between 
States and foreign enterprises. As a result, principles and rules of law derived From 
sources other than the municipal law o f  the State ~nvolved,  apply to the relationship 
between the said State and the foreign enterprise, including the settlement ofdisputes 
relatmg thereto. 

A5 regards the principles and rules of law mentioned in Article 2 o f  the aforesaid 
resolution o f  the Irlsrirut dr Droit Irrtm~ational t w o  comments should made, viz.: 

(i) the general principles o f  law, the principles applird t o  international rconcm~ic 
relations and internat~onal law are to a certain extent overlapping one  another; 
and 

(ii) no specific reference was made to transnat~onal law as the law g o v e r t h g  
international business transactions and the usages o f  the trade applic~ble.5" 

As observed in paragraph 6 of  this paper in respect o f  the procedural law to be 
applied by arbmators the autonomy of  the parties is also the leading principle 
governing the rules o f  substantive law to  be applied. This principle IS clearly reflected 
Vllrr alia in Article 33. paragraph 1. o f  the Uncitral Arbitration Rules, Article 13, 
paragraph 3,  o f  the I C C  Rules o f  Arbitration (1988), Article VII the European 
Convention o n  International Comnlercial Arbitration and Article 42, paragraph I ,  of 
the lCSlD Convent~on.  

A more complex situation arises, ifand when, in the event ofa  dispute, the parties 
have not  designated the law applicable to the substance. This nlay occur in practice, 
because the parties could not reach agreement on  rules o f  substantive law or 
consciously avoided this difficult matter in order not to spoil thelr deal. Assumil~g that 
the parties have agreed o n  an arbitration clause, then, in the absence ofany referel~ce to 
rules o f  substar~tive law to be applied, the arbitrators themselves have to determine 
such rules. 

In this event. the European Convention. the ICC Arbitratlon Rules and the 
Uncitral Arbitration Rules provide that the arbitrators shall apply the law determined 
by the conflict o f  laws rules deemed applicable. Application of  corlflict o f  laws rules 
means that the municipal law most closely connected w ~ t h  the object o f t he  contract 

" 20 ILM ( I Y H I ) ,  p. 2 3 2 .  
" In rhropinml ofLr1n.c rhr h r m ~ L ~ L h w  b ~ r m , o r r l r d  hy  nut rdcrmq:  m tranrrnrmnal IJW, ha, ~ n i r r r d  ~ h c  

upporrunlry roan rpuch-nukq cor~tnhutioz~; rrc Lalive. q~ i l l ,  iuprn thomotc 14. p. 53. 
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will prevail, rather than general prir~ciples o f  law or international law. In this 
conncction the choice of  the place of  arbitration is again most important,  since the 
choice ofthis placein its turn will detrrmine which conflict oflaws rules are applicable 
and therefore affect thesubstantive law to  be applied. In some countries, like England, 
the chosen place ofarbitration will be considered a strong indication that the law o f  the 
same country shall also be the substantive law. In practice, however, the conflict o f  
laws rules will, in the event ofdisputes between States and foreign enterprises, often 
(but not  always) result in applying the law o f  the State involved because of  the 
closeness o f  connection of  the contract giving rise to the dispute with the State in 
question.57 

Article 33, paragraph 3,  o f the  Uncitral Arbitration Rules and Article VII o f  the 
European Colwentiol~ contain a provision o f an  i~iternationalizing scope to the extent 
that in all cases the arbitral tribunal shall take into account the usages of  the trade 
applicable t o  the transaction. 

The  ICSlD Arbitration Rules deal~ng with the absence ofagreernent between the 
parties as to the substantive law to be applied are fundamentally different froni the 
European Convention, ICC Arbitration Rules and Uncitral Arbitratlon Rules to the 
extent that in the former no reference is made t o  the appropriateconflict of laws rules. 
O n  the contrary, pursuant to Article 42 of the  ICSID Arbitration Rules, in the absence 
of  agreement between the parties on the substantive law rules t o  be appl~ed,  the 
arbitral tribunal shall apply the law o f  the contracting State party to the dispute, 
including its rules oil conflict o f  laws, and such rules o f  international law as may be  
applicable. Therefore the ICSlD Rules are different froni other rules on arbitrat~ori, 
since the ICSlD Rules refer directly to the municipal law of the  contracting State and 
~nternational law. In practice, however, applying of  the appropriate confllct o f  laws 
rule of  a third State-for example o f  the /ex loci arhirri-ftcn may coincide w ~ t h  
applyinig the law ofthe State party t o  thedispute becauseofthe most  close connection 
with that State. Thc reason why in the ICSII) Rules reference is made  to international 
law is that States with respect to foreign Investments are also directly bound by rules 
o f  international law governing this subject. This is particularly important when the  
municipal law of  the State involved violates rules o f  internatlonal law. '' 

Finally, it deserves consideration that in all o f  thr  arbitration rules referred to 
above, the arbitrators are entitled to decide as arniohlr~ mnporit~wrs, if thc parties have 
agreed rxpnssi.c vcrhi.\ to give them such Once  such powers have been 

'. In  rhlr connccrion rricrcncr 5hould br madr  ro A r t r l c  4, paragraph I. of rhr EC: (:o~~r.r~won o n  rhc law 
dppllcahlc ro cuntr .wru~l  ,,hl>grtionr oC 1Yjunc I O U 0  ( H O I V N  EK:) uot yet rnwrrd mro force. r n r l w r :  rr  iollou~. 
"To rhc rxtcnr rhar  rhc Iau.~~pl~cahlr to thc contracz l h r  nor hrcu cl~oren m I I C C ~ P I I C L .  w i ~ h  Arrz~k.1. c h ~  c011tr1)rr 
\hall hr g o v c r n d  hy  rhc I.tw o i thc  rowmy w!th w h c h  iris mast clowlr ronnrrtcd. Ncvrrrhelrsr. A rcvcrablr par t  
d t h c  cunrract w h ~ h  has a doscr iannrcrmtr wlrh ~ o c ~ r h c c ~ ~ ~ n t ~ y  nuv. h y  W A Y  01 C X C C ~ I W ~ .  h~ g o ~ c r w d  bv the 
Irw oirlm ocher rowrtrc" 

'' A. Urucllrs. 7'11~ C t ~ w m , ~ o ~ ~  Iw 11w S C I I I I . ~ ~ ,  q/ Itio~~.on,~m 1 ) u p 1 c  Limw~v S m w ~  n d  N h m ~ l r  qjOrlrc,r 
Sl,m,s; , A p p I ~ w l d ~  L o w  ,>uJ Ll~+r~l ,  I ' r e ~ ~ ~ d ~ w ,  L O  l~~ccc~~ati~m~l A r h i c r . u ~ n ~ .  L.rhcr . A w i 0 m m  1 ; ~  .M~rtot  1)0tuL~~~ [ Ic167). 
p 15. 

"' Scc Arr~c l r  33, p.mgrqd~ 7, 01-rhc Uncirral Arh~trmon R L ~ ;  A ~ I ~ c I c  Y I I ,  pardgraph 2. ol.111~ Europnl>  
C'onvmi>nn on Inrrrnaom~l Cownrrcul  Arhirrarmn. A r t d r  13. p.~rrgiaph I. oirhc Inrcrnatmirl (:hamhrr of 
Cornmricc. Arbirr.~rlun llulcr and Arrntlr 42, paragraph 3, 01 thr Inwnarwtrl C:rntrc for Sctclrmct~r oilnvcrrnlrnr 
I)~pnrrr. 
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granted, the arbitrators have the maximum freedom as to the application o f  rules o f  
substantive law. However, here again a complication may be caused by the selection 
of the place of arbitration, since under the laws of several States arbitrators are not 
allowed to decide an amiable compositeurs. A decision as amiable ton~positeurs not being 
allowed under the law o f  the place of arbitration, will unavoidably result in an arbitral 
award which is contrary to mandatory rules o f  the law o f  the seat of arbitration. 

8. REMEDIES AGAINST AND ~NFORCEMENT OF ARBITRAL AWARDS 

There exists a close relationship between setting aside and enforcement o f  an 
arbitral award, since the reasons for both setting aside and refusal ofenforcement of an 
arbitral award are t o  a large extent the 

The  aforesaid relationship is clearly shown in the N e w  York Convention and the 
European Convention in which it is stated that setting aside o f  an award constitutes a 
ground for refusal of recognition or enforcement, be it o n  certain conditions. T h e  
main reasons for setting aside arbitral awards can be summarized as follows: 

(i) the award was based on an arbitration agreement which was not valid or was 
wrongly interpreted by the arbitrators; 

(ii) the arbitral tribunal was not properly constituted o r  the award was not rendered 
in time under the laws and rules applicable; 

(iii) the arbitral procedure was not properly conducted; and 

(iv) the award itself was vicious, since ~t was not  made in the proper form o r  the 
decision was ultrapetitaor injapetila, o r  the award was contrary t o  public policy. 

The  aforesaid grounds also underly Article V ,  paragraph 1, of the New York 
Convention and Article JX o f  the European Convention which are, generally 
speaking, similar. However, it deserves consideration that according to the European 
Convention only the grounds specifically mentioned and no other reasons justlfy 
under this Convention setting aside of an award. I fan  award is set aside in a State for 
grounds other than those enumerated in the said Convention, this is deemed to be a 
refusal of the exequatur, but the award itself remains unaffected in other States which 
then still may grant an exequatur. 

According t o  both Conventions, setting aside proceedings are deemed to take 
place in the State in which or under the law o f  which the award has been made. 

However, the main difference between the N e w  York Convention and the 
European Convention is that the effect o f  a court  decision setting aside an award is In 
the European Convention restricted to contracting States, whereas such restrictions is 
lacking in the New York Convention. 

Finally, the European Convention provides that in the event that the States 
involved are contracting parties to the N e w  York Convention as well as to thr  
European Convention, the rules o n  setting aside of awards laid down in the latter 
should always prevail. 

"' See Article IX of the European Convcnrion and Arrtclr V,  paragraph 1. of rhc Nrw York Cunvcnriun 
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Pursuant to Art~cle 52 o f t he  ICSIII Arb~ t r a t~on  Rules, annulment o f  the award  
may bv requerted for the following reasons. 

(i) that the tribunal was not properly constituted: 

(ii) that the tribunal has manifestly cxcccdrd its powers: 

(iii) that there was corruption on  the part o f a  member of the tribunal; 

(iv) that there has bccn a serious departure from a fi~ndamental rule of procedure; or 

(v) that thv award has failed to state the reasons on which thc award is based. 

Before dealing with qome aspects ofenforcement of wbitral awards, attcntlon should 
be draw11 to the preliminary question as to whethcr the New York Convention on the  
Ilecognition and Enforcement of Arbitral Awards and the European Convention o n  
Inter~lational Conlmcrci:ll Arbitration also apply to arbitration o f  disputes between 
States and foreign private persons. 

The  text of Article 1 ,  paragraph 1 ,  o f  the Ncw York Convention refers t o  
"arbitral .]wards arising out of diffrrc~lces bctwcrn persons, whethcr physical o r  
Irg.~l". From this wurdirig itsclf it is not clcar whether also States are included 1n thc 
term "leg.il person". Howevcr. Article 1 ,  paragrqh 2 ,  o f  the Convcnt io~l  indirectly 
deals with statc-cu~~trollcd elrtitics bcing involved in arbitratmn, sincc hcrc r ~ f ~ r r n c c  
is made to Zbitral awards rendered by  "pcrmanrnt a r h ~ t r d  bod~cs" .  T h e  r<,ason for 
inserting this pardgraph was to cover, under the domain o f  the Convcntion, also 
arbitration of d~sputes  bctwccn St.itc entitws of the M c n ~ h c r  States o f  C:omccon 
i ~ ~ v o l v e d  111 i n t c r n ~ ~ t i o ~ ~ . ~ l  tradc, which ;Ire to be suhnlittcd to pcrlnancllt a r b i t r ~ l  
inst~tutions rcferrcd to as "arbitration courts.""' I n  addition the r r~~ r~a~r spn~~a ro ro i r c s  o f  
thc C o n v c n t ~ o ~ ~  show that thr  term "legal persons" rn~mtioncd in Article 1 ,  paragrdph 
I .  also includcs 'it.ltr c~~ t c rp r iws .  Statc sub-d~visions .lnd States t l lcn~sclves ."~  

Howrvrr.  the concrption of S t ~ t c  requires filrthcr qualification, sinrr a Statc Inay 
.~c t  in two c.~pacitics: iffrc.g~wiorri~~ a d  i14rf. I I I I P L ~ ~ ~ I .  Only  ifa Stdtc acts i ~ ~ r l ~ f c ~ f i o r ~ i s  tllc 
Convmtion applrcs and not irl the went o f  arbitr.ltion bctwccn States acting /,in, 
irrrprii, unless in the arh i t r~ t ion  agrccrnrlit hctwe~w thc Statcs invdvcd :i specific 
provision 15 made that thc New York Convent1011 applies."' Moreover, it is to be 
wbnlittcd that a Statc is not cntitlcd to plead immunity from jurisdict~on, once it has 
.~grred  to submit J d~sptlte with a forcigl~ c~~tcrpr ise  t o  nrbitration (waiver o f  
~ m m i ~ n i t y ) .  

As regards the scopc u f t h r  New York Co~lvcntion, tn par t icul~r  in respect the 
~ccognition J I I ~  cnf t i r renle~~t  o f an  arb~tra l  award in which .I State h;is ~ C C I I  involved 
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award  rendered between S E E E  and  Yugoslavia in Lausanne o n  t h e  g r o u n d  o f  
soverr ign immuni ty  o f  Yugoslavia. T h e  C o u r t  o f  Appeal, however,  annulled the  
decree o f  the President o f  the Distr ict  C o u r t  o n  8 September 1972 o n ,  i r~ier  alirr, t h e  
f o l l o w ~ n g  grounds:  

"The Convention which, purruanr to Article 1, paragraph ( I ) ,  applies to arbirral awards arising 
out of differences between persons, whether physical or legal, has not eacludcd from among 
such persons Statesor other so-called public law cntities; furthcrrnorc, the lcg~rlar~vc history of 
the Conventmn leads to the cor~clur,on that the legal prrrons rrferred to in this Article 1. 
paragraph ( I ) ,  include such p u b k  law entitles if they perform private acts; but apart from the 
question whether Yugoslavia is entitled to ~mmunity frorn jur~sdiction and exccutio~~ in the 
present caseon the bans oftheseconsidcratrur~r. Yugoslavia cannotsucceasfi~lly plrad ~ ,nn~un , ty  
frorn jur~sdirtmn or execution for the following reasons: 

For a State can plead Immunity from the jurisdicriun of anothcr S t ~ t c  only in rchpccr of 
purely governmental acts (orro jure inrprrii? and nor in rrrpcct of orher acts often groupcd 
together undcr the rernl oiio ure ~crf imi, .  The conclusion of a prlvatc dgrcerncnt for the 
construction o fa  railroad by SEEE against paynirnr and delivery of marcrials IS not a purely 
governmental act if a Statc performs that dct.'"" 

O n  26 October  1973 the  S u p r e m e  C o u r t  o f  T h e  Netherlands conf i rmed  the views o f  
the  C o u r t  o f  Appeal and  held irrfrr alia: 

" 
. . . i r  1s possible to observe 111 internat~onal treaty practice, doctrinc and local caw law :I 

tendency to hmit the cases in which a S t ~ t c  can invoke im~nuniry before 2 forc~gn court: thi\ 
development has notably bcen caused ~n part by the facr that rhcgovcrnmcnrs nfmdny rountrirs 
haw increased their activities in a sector of social relations which is govornud by privdtc law, 
and, in connection thercw~th, haw vntered Inro transxtwnr wzth prlvatc ~ndividunls o n  a bask 
ofrquality; in such C ~ S C S ,  it appcars to be rcasonablc to grant to the party dealing with thc S t ~ t c  
thcsamcmea~urc ofprotcctron undcrrhclaw as whcn such party would haw dcalt with 3 prlvatc 
individual. on the ground of thcsc considcrat~ons, it must bc assuulrd r h r t  thc immun~ry from 
junsdlction to which a foragn Statcis entitled undcr current intcrnat~onal law does nor cxtcnd to 
cases in which a State has acted in a nranncr as meant above: 
( - . . I  
the request for pernliss~on of  enforcement of the award 111 question could only tbcn bc 

conridcrrd to conflict with the ~mmunity from rxerutlon to which a foreign Starc 15 cntitlcd 
under inrernat~onal law ifn had to be decided that intcnratronal law opporcs cvcry curcurion o i  

foreign Stare assets s~tuared in the tcrrltory of another Statc: however, such rulc uf international 
law docs not cuist; roncrquently. the ground cannot lead to cass.tt~on. wharcvcr may hc tlw 
nwaning of the Court of Appual's reasoning to this pomt.""' 

T h e  main target o f t h e  European C o n v e n t i o n  was  to  i m p r o v e  the  l aw o n  arbitratio11 
fo r  the purpose o f  facihtdting conlrnrrcial  relations between wcstern a n d  caster11 
Europe .  Therefore,  there is n o  d o u b t  tha t  the t e rm "physical a n d  legal person\" 
bor rowed  f rom the N e w  York Conven t ion  should be 1ntcrprett.d as  including S t~ tc . ;  
and  State-controlled entitles. 

However ,  there ib J I I  e s s e ~ ~ t i a l  differencc between the N c w  Ynrk and Europedll 
Conven t ions  with respect t o  arbi trat ions t o  which  States o r  State-controlled entitic\ 
a re  a party. U n d e r  the N e w  York Conven t ion  States dre al lowrd to  m a k e a  reservatiolr 

" I4 1LM (1975), p. 72; See also Sniohc.; ,qc 8 ,  EM1 If l lIh!#q#w 7'1 Clunct (l'ki?). p 245 
'" I 4  II M (1'475). 75-71, 
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by  vir tue o f  which thcy a re  entitled t o  limit thduunder tak ing  t o  d i spu tes  arising f r o m  
legal relations, whe ther  contractual o;not, whlch by  therr nat ional  l a w s  are regarded - J  
as conrrnrrcial matters .  Th i s  reservation m a y  reduce -orcement o f  
awards,  in particular because in this w a y  contracts made  b y  public  bod ies  with foreign 
privdte enterprises relating t o  i n v r s t m m t s  and exploitation o f  natural  resources m a y  
no t  be considered as c o ~ i ~ n ~ e r c i a l  n~atters."" Th i s  obstaclr  is e l i m ~ n a t e d  by  the  
European C o n v m t i o n ,  since the Conven t ion  does not  al low for  such  o r  a s imilar  
reservation. 

O n e  o f t h e  substantial advantages ~ n h e r c n t  in arbitration as c o m p a r e d  w i t h  cour t  
litigation is that becausr  o f t h e  N e w  York Conven t ion  and  the  E u r o p e a n  C o n v e n t i o n  
arbitral awards  a re  enforceable in rlrany h a t e s ,  whereas the  same  cunclusiorr does n o t  
iu general hold good  for  foreign court  judgments .  T h e  general ru l r  is tha t  cour t  
judgments  are o n l y  enforcrable undcr  another  jurisdiction, if a n d  when  the  States  
involved have agreed rxpresis  ~vrrbis o n  s u c l ~  enforcement.  A p a r t  f rom bilateral 
treaties o n  the subject ,  a t tent ion should be  d r a w n  to  the  1968 E C  Conven t ion  o n  
Jurisdiction and thc  Enforcement o f  Judgments  in C ~ v i l  and C o m m e r c i a l  Mat te r s  
applying between th r  M r m b r r  Stdtes o f  the E E C  as well as t o  t h e  practice o f  t h e  
Scandinavian countr ies .  

As regards the q u c s t ~ o n  w h ~ c h  arbitral awards  are covered b y  the N e w  York 
Conven t ion ,  ~t is o f  interest to  rcfer briefly t o  the history o f  the Corrvention."' T w o  
proposals underlay the Conven t ion ,  viz.: the I C C  draft a n d  t h e  E C O S O C  draft .  T h r  
rlacsical conception distinguishing between national and  foreign arbi tral  awards  w a s  
reflected in the E C O S O C  drafi, whereas the I C C  drafi was  m o r e  innova twe  b y  
introducing a n e w  set o f  rules relating t o  international arbi trat ion.  111 the  ICC 
approach the national l a w  ofa rb i t ra t ion  w o u l d  apply to   rational a r b i t r a t i w  dnd a n t w  

\et o f  intcrndtional rules w o u l d  govern  international arbi trat ion,  being defined a s  
arbitration concerned wi th  disputes a r i h g  f rom and /or  conncctcd wi th  c m l n n ~ ~ r c ~ a l  
relations be tween  parties o f  different nat~onali t ies  o r  invo lv ing  performance i n  
different coulitrics. 

Unfortunately the  N e w  York C o ~ r v e n t l o n  hds not  endorsed t h e  views reflected In 
tlre 1C(: draft  and stuck to the  classical distinction be tween  nat ional  and  fo re ign  
arbitral awards.  It is w o r t h  no t ing ,  however,  that pursuant  t o  A r t ~ c l e  I o f  t h e  
<:onvention the  p r o v i s i o ~ ~ s  thereof apply whcn  an award  is r r n d c r c d  "in t h e  t e r r i to ry  
o f a  Statc o the r  than t h r  State where  the r e c o g ~ ~ i t ~ o n  and  c ~ ~ f o r c e m c n t  o f s u c h  a w a r d s  
;ire sough t"  and  does no t  r e q i i ~ r c  t h r  parties to  be nationals o f -d i f fe ren t  States. In 
addit ion,  the  Convention applies "to arhitral awards  n o t  considered as domcs t l c  
dwards in the  State where  the  r c c o g n ~ t i o n  and e n f o r c c n ~ c n t  is s o u g h t " .  I t  deserves 
cons~dera t ion  thdt  110 reti.rrnce w a s  made  to awards  rendered "in the terr i tory of 
m o t h e r  contract ing State". 1'riina.fari~ this seems to  mean  that  t h e  " t u t i o n a l ~ t y "  o f t h c  
; ~ r h ~ t r a l  award  IS irrelevant. However ,  u ~ ~ d r r  theCoovcnr ion  it is a l lowed  t o  m a k e  t h e  
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reservation that the obligations o f  the Convention only hold good if the award is 
rendered in the territory o f  another ronfra~t ing State. Many States, parties to the 
Convention, have made the said reservation and therefore the "nationality" of thc 
award becomes again relevant. As a result certain awards d o  not come under the 
domain of the Convention, viz.: awards rrndered in the territory o f  a Statr not bound 
by the Convention to the extent the aforesaid reservation has been made and awards 
rendered in the territory of the contracting State where recognition and enforcement 
ofsuch awards are sought but which are considered as domestic awards by such State. 

As stated previously, Article V of the New York Convention deals with thc 
grounds on which the recognition and enforcement of an arbitrdl award can be 
refused. One  of these grounds is referred to in Article V, paragraph 1 (e), reading as 
follows: "the award hasnot yet become binding on the parties, or has been set aside or 
suspended by a competent authority of the country in which or under the law r i  

which, the award was made". With regard to this provision it should be observed 
that-in contradistinction to the 1927 Geneva Conve~~tion-the aforesaid provision 
does not require that the award has become enforceable. Accordingly there is no  
necessity for an excquatur bring granted in the State where the award has bccn made 
before reques t i~~g the awdrd to be recognized and enforced ill another country. This 
means, in practice, that an award is binding once it has been rendered, unless the party 
against whom the recognition and enforcement has been invoked is able to prove the 
non-binding character on  the grounds mentioned in the aforesaid Article V, 
paragraph 1 (e). 

Now we have to discuss the difficult problem as to whether an arbitral award 
made in the trrritory o f a  State party t o  the New York Convention, but which is not 
governed by the arbitral proceedings of the  / e x  lori arhifri,  still qualifies for recogni t io~~ 
under the New York Convention. Here two in terpre ta t iv~~s  are posdAe, viz.: 

(i) the Convention appl~es  categorically to any and all arbitral awards rrndcred ill 
the tcrritory of another (contracting) State; o r  

(ii) the Convcntion applies only to the arbitrdl awards rendered in the territory o t  
another (contracting) State which .we considered as national arbitral awards. 
excluding international arbitral awards o r  awards resulting from an arbitration 
which is 11ot governed by national procedural law o f tha t  Stdte. 

Herr again, attention should be drawn to the Dutch Cour t  d e c i s ~ o ~ ~  relating to 
SEEE v .  Y'u,qoslavi~ referred to previously. By decree o f 8  September 1972 the Court o t  
Appeal at The  Hagur  disn~issed the request for recognition and enforcelncnt o f  thc 
arbitral dward made ill Lausanne, primarily, on  the ground that the award was not J J I  

award within the meaning o f  Article 516 o f  the Code  of C ~ v i l  Procedure of Vaud and 
thereforenot an arbitral award "made, as intended by the Convention, in the tcrritot) 
of a Contracting State other than The  etherl lands.""^ Subsequently the Suprcmc 
Court o f t he  Netherlands rejected the aforesaid reasoning o f t he  Cour t  ofAppeal in its 
judgment of 26 October 1973 and held i ~ m r  alia: 

'" 14 1LM (Ic/75j. p. 72 
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" . . . nr~thcr thc tcxtnor rhc hisrory ofthc  Convcntion produces an indication that, apart from a 
pka ofthe  impcd~mcnts spcclficd in Article V, paragrdph ( I ) ,  ofthc Convmtion,  the competent 
authority ofthe country whcrc rccogn~tion and cnforrcmcnt is roughr ofan uhirral award made 
in the tcrritory o f  auothcr Srrtc w ~ l l  have to examine bcforc rendering i ts  dec~sion what 
ronncction tlwrc is hctwccn that award and rhc law o f  the country whcrc ir was madr or any 
uthcr country and, failmg such conncctmn, would bc permitted ro rcfiisc rcrognitton and 
enforccmcnt; 
( . . )  
accordingly, by refusing recognition and enforcr~mcnt o f  thc 'doculncnt S I ~ I ~ C J  by Messrs. 
Ilipcrt and I'mchaud onJuly 2. 195s submitted to the Court o f  Appcal rs an arbitral award . . . 
on thc ground rhrt thc Tnhunal G m ~ o n a l  de b u d  did not recognize rhar docurncnt as an arhirral 
award wlthin rhc meaning of  Articlc 516 CPC of  V ~ u d .  rhc Court o f  Appeal has appl~cd 
tmpropcr argument, in reaching its dvc~sion.""' 

As a result the Supreme Court annulled the contrsted decree o f  the Cour t  o f  Appeal 
and rrferred the casr back to the Cour t  ofAppeal o f T h e  Hague. Upon remand f rom 
the Supreme Court,  the Court o f  Appeal at The Hague, in its decision o f  25 Oc tobe r  
1974, persisted in refusing to recognize the 1956 arbitral award, but on  the basis o i  
another ground, viz.: the award was contrary to I h t c h  public policy.'" Again appeal 
was taken to the Dutch Supreme Cour t .  The Supreme Cour t ,  in its decision o f  7 
Novctnber 1975, first ofall referred to its 1973judgn1ent when dealing with Articlr V, 
paragraph 1 oftlrc New York Convention, quoted above. 

Subsequently the Supreme Cour t  referred t o  the decisions o f  the C a n t o ~ ~ a l  
Tribunal of Vaud of 12 February 1957 and o f  the Swiss Federal Tribunal o f  18 
September 1057, in whlch it was held that the arbitral award did not constitute an 
 ward within the mraning ofArticle 516 of the  Code  o f c iv i l  Procedure ofVaud.  A7 a 
result o f  these drc~sions the award did not qualify for annu ln~en t  as requested b y  
Yugoslavia on the ground that thc arbitral tribunal was not constituted in arc-ordancr 
with the law of thr  Callton of Vaud. In addi t~on the decisions o f  the aforesaid Swiss 
Courts denied the enforcement of the award in Switzerland. Therefore the Sup reme  
Court held that the drcisions by thc Swiss Courts "should be considered as rquivalent,  
in the present case, to the circumstance mentioned In Article V(I)(c) of the  N c w  York 
C o ~ ~ v e n t i o n ,  namely that the relevant authority made it impossible to enforce the 
dward by setting ~t rsidr. Since it was not statrd and does no t  appear that the decision 
was made under the law of any other country. thr  judgmrnt  by thc Vaud Cantonal  
' r r i b u ~ ~ a l  had thc came rifect as an annulment."'' 

The  decisions o f  the Dutch Supreme Cour t  of 1973 and 1975 arc somewha t  
confusing. According to the 1973 drcision a n  international arbitral award may qudlify 
fix r e cogn i t i o~~  and enforcement pursuant t o  the N e w  York C o n v c ~ ~ t i o n  if the awa rd  
15 madein  the trrritory ofanother (cont r~ct ing)  Statr. T h r  1975 drcisio~l is, howrver ,  
il~ffcrent to theextent that awards made in a country according t o  rules ofprocedura l  
1.1w other than the Irx lori urhirri o r  of any other n~unicipal law, d o  not  qualify for 
recognition and enforcement under thr  New York Convention. 

" 14 1LM (1975). p 77. 
"' 1 Ycorhook (.'ommcriid Arhtrrolio,~ (1Y7f8), p. 190 
' I  ,vcd~.r ldr~Jr ,~ . lunrPpppdddd~r i ,~  (1975) no. 274. 1 Ycorhotlk Corrtnirriid Arllirn,rrn,t (1976). p. Ivh. 
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Another example illustrating the aforesaid tension existing between "national" 
and "international" arbitral awards with respect to setting aside proceedings and 
enforcement proceedings is the arbitral award rendered in Genrral Nariut~al Maritime 
Trarrsporr Co. (GNMTC) u. Gomurrken Arrndd A.B. 

Pursuant t o  the award, G N M T C  had t o  take delivery ofthree oil tankers ordered 
from the Swedish shipyard, Gotawcrkrn, a t  a certain price. The  arbitral trrbunal had 
its seat in I'aris and the arbitranon was administered by the ICC.  G N M T C  attacked 
the award on manifold grounds before the Paris Cour t  o f  Appeal for the purpose o f  
setting aside the award. However,  this Cour t  held, o n  21 February 1980, that the 
award was not a Frrnch but an "international" award and that therefore the Cour t  had 
no  jurisdiction to grant the requested relief o f  setting the award aside." 

However, in the meantime the Supreme Court of  Sweden hcld, on  13 August 
1979, the same award t o  be enforceable in Sweden, since the award, when rendered, 
must be deemed to have brcomr binding o n  the parties. Reference was also madr to 
Section 5 o f  the Swedish Act o n  Foreign Arbitration Agrremcnts and Awards 
providing that "an arbitral award shall be considered as 'foreign' if it was give11 
abroad" and that "in applying t h ~ s  Act, an arb~tral  award shall be considered as givcn 
in the State where the arbitration proceedings havr taken place." Although thr 
aforesaid law did not provrdc expresiix verhis that a foreign award has the nationality o f  
theseat of  the arbitration, thereis no  doubt  that this was the assumption on which thc 
Supreme Court proceeded.72 It is again most confusing that,in the evcnt of  an 
international arbitration award rendered in ParkaFrench court decided that the award 
does not partakeof the French nationality, whereas the same award was cnforccd I I I  

Sweden as a French award. The  aforesaid clearly illustrates the serious problen~r  
which may arlse in connection with international arbitrations in so far as thr 
rrlationship between thr  lrx lori orbirri, setting aside proceedings and the enforcement 
o f  the award abroad is concerned. 

As statrd previously, it deserves consideration to select the seat o f  the arbitration 
in such a manner that thr  /ex lori arhi~ri would not unnecessarily interfere with thc 
arbitral proceedings. However, by "delocalizing" or " i n t e r n a t i o n a l i z i ~  the arbitral 
proceedings in applying, for example, the arbitral procedural rules of  international 
arbitration celitres, there is thc risk that the arbitral award is deemed not to p a r t ~ k e  o i  

the nationality of  the place o f  arbitration. Accordingly, it may bc impossible to 
instrtute successfully setting aside proceedings in the Statc o f  the sent o f  arbitration . I \  

well as to institute enforcement proceedings under the N e w  York Convention in 
anothrr State, because it is an "l~rternational award" rather than a "foreigri award". O r  
to put it anothrr way, "mternationalization" o r  "delocal~zation" of  the arbitration 
proceedings "may deprive the partres of  the benefit o f  the liberal provisions crf 
n~ultilateral conventions regarding the recognition and enforcement o f  "foreignw. .IS 

opposed to "international"  award^."'^ 
'' J C; Wc~cu. TIM 1.qdl rm~wrmrk  ~ ~ f l r r l ~ r ~ r ~ l i ~ ~ ~ ~ ~ ~ l  . b h W d /  T ~ , ~ I ~ , ~ , > / ~ - ~ ~ ~ J I , ? , I P , ~  hidrA,r,,,p, in) H S ~ N .  N M 

Galstun 2nd 5 .  L. Lrbirsky. rdr. I rmnror io~ tu l  Cat~rro<r\. (Columbia Univcrvty 1981). pp ZX%WJ. 
'' [bid . p. ?*I 

<;. I< 1)eldunw. Surr (:clrurorrj ad ' l i o t u t ~ o m , ~ o l  Arhzrrur~or!. 7 AJIL (1')HI). p H I 3  
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This is also one of the  reasons why  Judge Lagergrcn in the  case o f  BP w. Libya held 
that the said arbitration was subject t o  Danish law, since an award  rendered under thc 
procedural law rules of  a specific municipal law would probably be easier to cnforcr 
than an award which is of  an "international" character and therefore lacked 
"nationality".7s 

In thearbitrafion betwern Liamco and Libya substantial damage was awarded to 
Liamco for breach of  an oil concession by Libya. As a result o f  this award Liamco 
rnstituted enforcemrnt proceedings in France. Swedm.  Switzerland and the Unired 
States. It is wor th  noting that in none of these countries enforcement was refused 
because the award was not made undrr the 1t.x loci orhirri, bcirrg Ccncva. Howcvcr. 
only the court in Swrden held that the award could beenforced,'" whereas in the other 
thrrc countrics the enforcement was rrfr~sed for diffrrent reasons: in Francr 
attachment of  Libyan assets failed on the ground of  sovereign immunity;77 In 
Switzerland the Federal Supreme Cour t  held that the award was rtlforccable but thc 
attachnrcnts of  Libyan assets were cancelled because thcrc was n o  sufficient ncxua ut 

the legal relationship at stake with Swi t ze r l a r~d ;~~  in thc U n ~ t e d  States the District 
Court for the Dis t r~ct  o f  Columbia dismissed the claim of  L i a n ~ c o  o n  the basis of  thr 
Act o f  State doctrine."' 

/ The aforesaid judgmentson enforccment actions by L i a ~ n c o  clearly show that in 
practice, apart from the question discussed above relating t o  the  enforcement ot 
"international" arbitral awards, many other problems may arise as t o  actual 
enforcement in States other than those where the award was rnade, in particular in so 

j far as attachment of  assets are concerned. 
As regards the rehtionship between enforcement o f  arbitral awards and thr  

conception of  Statc ~mniuni ty ,  the following observations have t o  be  made: 

(i) once a Scatc in ~ t s  dealings with a foreign enterprice has accepted intrrnation.11 
arbitration, a plea fur immuinty from jurisdiction is decmed t o  fail: 

(ii) denial o r  waiver o f  immunity from jurisdiction does not  imp ly  ipsu.faifo denla! 
o r  waiver o f  immunity from execution; 

(iii) immunity from execution is a much more controversial subject than immunity 
from jurisdiction, since the restrictive doctrine o f  sovereign immunity 
nowadays accepted by most of  the States has mainly o r  primarily a bearing on 
i n l n ~ u n ~ t y  fromjur~rdiction. whereas thrpracticr o f s t a t e s  relating to immunity 
from execution is far from uniform; and 

(iv) imnrunity from e x e c u t i o ~ ~  has to be rccpectcJ in any  event  for State propert) 
used for public purposes (rer puhlico puhlitis uiibur de.cr~~lato).~" 

'' Sw r r x t  followmg fournotr 41, rtrpro. 
" 211 ILM (IIBI), p HT3. 
" I00 Clu~wr (lcJ79). p 857. 
" 20 I L M  I l Y X l \ .  D. 151 
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Finally, it has to be rubmitted that the recognition and cnforcen~cnt  of ICSII )  awards 
is rather simple, sinceeach party is bound to  c o n ~ p l y  with the terms of theaward .  This  
means that pursuant to Article 54 o f t h e  World Bank Convention,  the Statc parties arc 
bound to enforce an ICSILI award In their territory "as if it were a final judgment  o f  a 
court" of  the State involved. For recognition o f  an lCSlD award in the t r r r ~ t o r y  of 
another contracting State the party seeking recogn~tion has to  furnish to  the 
competent court ofauthority designated by such Statea copy o f t h c  award certified by 
the secretary-general. Execution o f  the award is a matter entirely governed by  the 
rules of  procedural law In force rn the State where execution is sought.  

9. FINAL CONSIIIERATIONS 

International arbitration is o f  growing Importdnce with respect to  intcrnationd 
business transactions between enterprises o f  different nationality. T h e  maln redxms 
for the present-day trend towards in tc rna t io~~al  x b ~ t r a t i o n  are: 

(i) the parties involved are in general reIuct.int to  submit their possible disputes to  
national courts, In particular to  the jurisdiction of  the State o f  which the other 
party has the ndt~onality o r  its domicile; 

(ii) the partles have in general more  confidence in intehational arbitration, becdusc 
they are in a position to select the arb~trators;  

(iii) the arbitral proceedings are in general more  flexible than court promedings 
usually are; 

(iv) in the event of  international arbitratio11 the arbitrators are nlorc ~nclined than 
national courts to  apply rules and princ~ples o f  Idw w h ~ c h  x c  attuned to 
international business transactions; 

(v) arbitration may also play an important role as to the adjustmcnt ofintcrnatmnal 
contracts, whereas national courts often are not allowed to  d o  so; and 

(vi) arbitral awards in general can be more  easily enforced tIid11 court  decis~ons,  
because o f  the wide acccptance o f  the New York Convention.  

T h e  aforesaid considerations also hold good for States ~ n d  State enterprises i n v o l v d  
in international business transactions. In this connection it deserves c o n s ~ d e r a t ~ o n :  

(i) that the State involved oftell wlll i n s ~ s t  o n  thcjurisd~ction o f i t s  o w n  court  with 
respect to  international busmess transactions to which the Stdte itself is a party. 
but for the foreign private enterprise the said jurisdirt io~l is not always 
acceptable; 

(ii) that the State as a party to  an internat~onal bus ines  transaction usually is 
unwilling to accept the jurisdiction o f  the nationdl courts o f  other States; 

( ~ i i )  that in prx t lce  Statc enterprises most o f  the time dre I I I  favour o f  interndtional 
arbitration for the same reasolls that hold good for prlvate enterprises. 

Apart from the ICSIII arbitration, States arc in general more i n c h e d  t o  submit their 
disputes with fore~gn elltcrprlscs to  nd /roc arbitration rdther than to  ~ns t i tu t~onal izcd  
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arb it ratio^^. State enterprises, 011 the contrary, are often willmg t o  submit  thelr 
disputes to  arbitrat~on d d ~ n i ~ ~ i s t c r e d  by either international arbitration centres or  
ndt~onal arbitration centres which apply specific regula t~ons  dealing w i t h  the 
sett lc~nent o f  disputes arising from international t r a ~ ~ s a c t i o n s .  

T h e  autonomy o f  the will o f  the parties to d d ~ s p u t e  1s decisive for the rules of  
procedural law and substantive law to  be applied by the arbitral tribunal. If the parties 
have failed to  n u k e  prov~sions reldting to the rules o f  the law to  be applied b y  the 
a rb~t ra l  tribunals the rrbitrators are free to determine the said rules, taking into 
dccount the nature and scopcof the contractual relationship bctwccn the  parties and  of  
the international business transaction itself. 

In selecting the place o f  arbitration the parties o r  the a rb~t ra tors  should  be most  
careful In order to  prevent substantial interference o f  rules o f  m a ~ ~ d a t o r ~  procedural 
law o f  the 1t.x loci arbirr i  w ~ t h  the proceed~ngs o f  the arbitral tribunal. 

In drawing up  o f  in te rn~t ional  contracts between States and State cnterprisc~s o n  
the one  h m d  and forcign private entcrprlses o n  the o ther  hand, therc 1s a trend to 
"~ntcrnat~onalize" o r  "dclocalize" the contract, by applymg (also) rules o f s u b s t a n t ~ v e  
I J W  other than rulesof~nunicipal  law of the  Stdte involved. T h e  same holds  g o o d  with 
respect to  rulcs ofprocedural law by applying procedural rules other than those o f t h e  
Ics loci a rb i r r i ,  such as in partrcular the Uncitral Arbitration Rules. 

T h e  N e w  York Convention ds well .IS the European Convention arc  deenlcd to 
apply also to  States and State-controlled entities being parties to  a dispute (to be) 
s u b m ~ t t c d  to  ~rb i t ra t ion .  Howcver,  one of the  obstacles to overcome in practlce is that 
all award n1.1de in the territory o f  a contrdcting Statc o n  the  b a s s  of  procedural  rules 
other than proccdurdl rulcsofn~utncipal law of tha t  S ta tcor  any other Statc m a y  result 
ill t w o  kindsofproblems: it may bedifficult toinsti tute proceedings for t h e  p u r p o s e o f  
scttlng a s ~ d c  the award In the territory where the award iz rendered, since the  local law 
docs not ~ p p l y ,  and for the sanle reason it may be held 111 the State w h e r e  the 
enforcement 1s sought thdt therc 1s n o  award bmding o n  the  parties and  therefore not 
enforceable under the N e w  York Convention. 

T h e  aforesaid question could have been avoided ~ i ,  .IS refcrred to  p r e v ~ o u s l y ,  the 
dpproach of  the I C C  dealt wlth In drafting the N e w  York Convent ion  w o u l d  have 
been embodled In this Convention.  Then the scope o f  the  s a d  Convent ion  w o u l d  
have been enlarged, since "mtrrnational arbitral awardsv-as opposcd t o  "foreign 
.~rbitral awardsw-inherent in ~ntcrnational com~nerc ia l  arbitration would  h r v c  been 
the leading pr inc~plc  underlyi~lg the N e w  York Convent ion .  This  means that a r b ~ t r a l  
~ w ~ r d s ,  rendered in the one  Stdtc 011 the basis o f  rulcs and pr inc~ples  o t h e r  than 
nlunlcipal law, could be cniorced In dnothcr State. 

Fmally ~t should be noted that the enforcement o f  arbitral awdrds nlay be 
~copardizcd b y  immunity from execution ~ n v o k e d  by  a State with rcspcct t o  ~ t s  assets 
located in the State where enforcement 1s sought.  U n l ~ k e  the restrictive d o c t r ~ n e  at 
present widely accepted with regard to  ~ ~ n n i u n i t y  f rom jur~sdiction,  such uni form 
r c g ~ n ~ e  is still lacking in respect to  Immunity from execution,  slnce t h e  local rulcs 



There is no doubt that many other aspects of mternational arbitration between 
States and foreign enterprises could have been dealt with in my paper and that 
the items referred to in my paper could have been discussed in more detail. 
However, I tried to cover some of the main issues relating to international 
commercial arbitration in general and between States and fore~gn enterprises in 
particular. 
Furthermore I restricted myself to international arbitration arising from or 
connected with the particular individual relationship between a State and a 
foreign enterprise, leaving aside Mixed Claims Commissions and Mixed 
Arbitral Tribunals which have been in charge of the settlement of a multitude of 
claims arising within a specific context. 
Mixed Claims Commissions and Mixed Arbitral Tribunals are bod~cs 
established on the basis of internat~onal agreements between two States 
involved for the purpose of settling claims between themselves, between the 
nationals o f  the one State and the other State as well as between their nationals. 
Mixed Claims Commissions as a means o f  institutionalized settlement of 
disputes have been developed during the 19th century in particular *ith respect 
to claims for damage suffered by foreigners caused by internal disturbances and 
cwil war. The composition of these commiss~ons was most of the time 
structured in such a manner that each ofthe State parties appointed one menlber 
and by mutual consultation appointed a third member, being not a citizen ofone 
of the States involved. The rules of law to be applied by the said commiss~onc 
were referred to in theconstitutiveagreement between the States. As regards the 
rules of substantive law, reference was often made to "the law of nations" or to 
"justice and equity" or to a combination thereof. T a k ~ n g  into account the largc 
number o f  claims to be settled, the Mixed Claims Commissions, as an 
institutionalized kind of settlement ofdisputes, have proven to be adequate and 
efficient. 
In manv resoects Mixed Arbitral Tribunals are similar to the Mixed C l a ~ n ~ c  .~~ . -- , ~ -, 
Commiss~ons referred to above. Pursuant to the Peace Treaties of Versailles, 
Saint Germain, Neuilly, Trianon and Lausanne, concluded after the First World 
War, a number of Mixed Arbitral Tribunals were established. These arbitral 
tribunals dealt with claims for damage against the Central Powers for war 
measures, claims for damage against "new States" for their post-war measurcs 
and claims between individuals blocked through the war. The number ofclaims 
decided by the arbitral tribunals was unprecedented: the Franco-Gern~an 
arbitral tribunal dealt with more than 20,000 cases, 'the Anglo-Grrman and 
German-Italian arbitral tribunal each rendered awards in about 10,000 cases. 

continue to play an importaut role between States and State enterprises on  the 
one hand and foreign private partles on the other. 
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The composition o f  the arbitral tribunals WJS the same as that o f  the Mixed 
Claims Con~missions. The law to be applied was partly laid down  in the peace 
treaties themselves and partly in the national laws to be chosen by the tribunals 
according to the relevant conflict of laws rules. 
However, there is one sign~ficant difference between Mixed claims 
Commissions on the one hand and Mixed Arbitral Tribunals on  the other hand: 
in the event ofMixed Claims Commissions private parties t~sually had no direct 
access to the Commissions and as a result were not in a position to present t h e ~ r  
case themselves and to be represented by their own  counsel, whereas private 
parties had direct access to M ~ x e d  Arbitral Tribunals. Such direct access has also 
been granted to prlvate parties to the Iran-United States Tribunal, except in the 
case of claims of less than $250,000. 
In the event o f  ser~ous disruption of the relations between two  States, causing 
grave damage to a substantial number of their nationals, a Mixed Arbitral 
Tribunal for the purpose of settling claims is to be considered as the most 
obv~ous  solution. In support of this view the following arguments can be put 
forward: 
thcre is no other ir~ternational institut~on available to deal directly with such 
~ l d l m ~ ;  
thcre may be serious doubt in many cases as to whether the municipal courts of 
thc States involved have jurisd~ction to deal with such claims; and 
the enforcement oftheawards of the  tribunal can be secured by making sprc~fic 
provis~ons relating thereto in the agreements underlying the establishment o f  
the tribunal. 
As regards the ~ndiv~dual  business relationship between States and fore~gn 
partlcs there are, in practice, two alternatives: 
either the relationship will be governed exclusively by the laws o f  the Statc 
comerned includmg the settlement of disputes result~ng therefrom by its 
rnunic~pal courts; or 
the bus~ness relationsh~p as such. or part thereof, will be governed by rules other 
thau mun~c~pa l  law of the State involved cornb~ned with internat~onal 
arbitration. I t  1s belf-ev~dcnt that the ultimate result will depend on the 
bnrgam~ng power o f  the partles involved. 
However, takmg Into account thc growing importance o f  mternational 
con~mercial arbitratloll with respect to internationdl dealiugs between private 
parties-including international transactions between private parties and State 
mterpr~ses-and the fact that lnternationd transactions between foreign prlvate 
parties ar~d States arc in many respects similar to international transactions 
between private par tm.  ~t 1s to be expected that internationdl arbitration will 


