


INTRODUCTION TO DISPUTE SE'ITLEMENT IN 
INTERNATIONAL TRADE AND FOREIGN DIRECT 

INVESTMENT 

If anyone is looking for changes and trends in international or 
domestic arbitration, surely the first item to note is the sheer volume of 
activity in all areas of arbitration and dispute settlement. In the 
domestic arena this is seen as the byproduct of several decades of 
explosive growth in litigation coupled with the traditional government- 
run justice system's inability to handle the load in anything approaching 
a timely and cost-efficient manner. In the international sphere, the 
explosion is viewed as  an inevitable result of the increase in trade, '  to 
which should be added foreign direct investmrnt and the discrrtliting and 
abandcmnent ol' such legal doctrint.~ as the Calvo Clausc by dcvclopirlg 
countries eager to  leave the Third World and join the First. The  First 
World has more fun-because it can pay for it. 

The arbitration explosion has affected two groups-those who needed 
private dispute settlement and those who provided the requisite ser- 
vices. The established arbitration centers i l l  Paris, London, and New 
York therefore expanded their capacities, while ncw dispute settlement 
organizations in growing centers of international trade, such as Miami 
and Los Angeles, were established. The service centers were following 
the clientele-how many multinational corporations established their 
international or Latin American division headquarters in the Miami 
area in the last twenty-five years? 

Much of the clientele was new, and so were the arbitrators. Until the 
late 1970s, those frequently engaged as arbitrators were a lordly lot- 
partners in prestigious New York, Philadelphia, or London law firms, 
with a sprinkling of top law school professors with a reputation in 
transnational law or  in this newly thriving business of "alternate dispute 
resolution." Europe tended to prefer the professorial ("Herr Doktor") 
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and high court judge type. Subsequently, a much younger group of 
practitioners entered the scene; they looked upon arbitration, medita- 
tion, and conciliation as their principal legal practice, either as counsel 
or as judge. This younger group also has narrowed their services to more 
precisely specialized areas. 

The decade of the 1970s witnessed such discouraging events for 
foreign direct investment as the Allende confiscations2 in Chile, the oil 
pricing crisis in the Middle East, and the beginning of the Iranian hostage 
crisis in 1979. While these events had an adverse effect on foreign direct 
investment, they encouraged use of forward-looking provisions in invest ment 
and trade contracts calling for arbitration if things went wrong. 

In spite of--or perhaps because of-the spiralling price of oil, the 
1970s and 1980s were marked by a huge increase in large-scale construc- 
tion contracts in the Middle East. As a corollary effect of this phenom- 
enon, U.S. multinationals increasingly felt a need to incorporate interna- 
tional arbitration clauses in their contracts. Moreover, the Arab world 
manifested a new willingness to accept these elauses. By the first year of 
the Reagan administration, the Iranian hostage crisis and the concomi- 
tant disruption of Iran's normal investment and trade relations had 
resulted in the establishment of the American-Iranian Arbitral Tribu- 
na13 at thc Ilague. The Tribunal has created the largest body of 
international arbitral contract law ever assembled, and in so doing it 
provided work for thousands of transnational lawyers. 

The expansion of all private dispute settlement techniques has not 
slowed nor will i t  in the foreseeable future. The successful conclusion of 
the NAFTA, with the prospective inclusion of Chile, is more of an 
encouragement for foreign direct investment than for trade. Worldwide 
confidence in the stabilityofthose countries admitted to this "Club" has 
been enhanced by the sheer fact of membership. 

Nevertheless, foreign direct investment is no doubt the area in which 
a previously agreed dispute settlement mechanism is most indispens- 

2. T h e  Wri ter  was General Counsel o f  Kcnnecott Copper Corporation until  M a r c h  1970. 

Kcnnecott nwnrd 49% o f  lhc El Tenicntc mine. W c  dcviscd various legal protections for the 

Kennecott intrrrst-but none thatcnuld stnpa Marxist  rcgimc bent on outright confisc-ation. 

3. T h e  writcr r.as namcd by President Reagan a3 one of  the hrst thrre U.S. members of  the 

'Tribunal in April 1981. 'Thc pldn way that h r  shol~kl take a lcaveofabscnre from thc [J.S. Court ofAppeals 

and SCWC with thc j u d ~ c ~ r l  salary only on the T r i b u n a b a s  Judge John Parker of the Fourth Circuit had 

donr at Niirrmh.~g-unul the prwedures o f  the arbitratim had been well established, rstimated at 

o ~ ~ - a n ~ l - a . l ~ , ~ l l  1,) twu y r m 3 .  I I<owcwr, thc situatim <BIB thr D.C. Circuit 111 l!Wl did I N I ~  pcrrllll t l h ,  
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able, as the law of two or more sovcrcigns is involved. Even given  he 
most honest intent and the most astute foresight, disputes still occur. 

A lawyer's job is to create a workable mechanism that will serve the 
parties well in a practical manner when tested by ambiguity and/or  
disagreement. The  parties must agree without reservation that  the 
dispute settlement provisions adopted are fair, impartial, and practical. 
The provisions should also appear so to disinterested outside observers, 
to discourage any future effort to seek another forum. 

Many checklists of essential ingredients constituting effective mccha- 
nisms have been drafted. These lists often start with the applicable 
substantive and procedural law governing the basic contracts. I would 
stress defining a t  the outset the composition of the ultimate arbitral 
panel that is to give the final answer when the dispute settlement 
mechanism is invoked. Assuming one or more members are  named by 
each party, a party is wise to select the most prestigious and genuinely 
qualified candidate available. Assuming a party sincerely believes in his 
case, a highly competent person respected for his demonstrated impar- 
tiality and objectivity, who will likely make a logical, dispassionate and 
persuasive appraisal of the merits of each party's position, is a good bet 
not only to decide fairly but also to exercisc considerable influence on 
the presiding neutral and on the member or members named by the 
other party. 

The presiding neutral sl~ould be truly neutral, not only devoid of the 
interests and affiliations that would disqualify him in domestic arbitra- 
tion but also selected from a region and culture different from that of 
the parties involved. Cultural ties run deep; regional politics, both 
national and professional, lurk under the surface of ostensibly even- 
handed diplomatic amenities. One disillusioning cxperience will be 
enough to convince anyone of the wisdom of the above advice. 

111. DISPUTE SE'lTLEMENT MECHANISMS AND THE 
PIUVATIZATION OF JUSTICE 

Dispute settlement mechanisms allied to foreign direct investment 
illustrate at  the international level the same trend toward privatization 
ofjustice seen in our domestic society. Private arbitral settlement ofcivil 
disputes of the commercial/contract type is highly developed in the 
Unitrd States and other western countries. S~rrely punishmrnt of viola- 
tions of public order (ancient breaches of the King's Peace) and all other 
criminal offenses will remain with the sovereign. But every aspect ofcivil 
justice seems susceptible to privatization in one mode or another. 

Yt-t, as privatization of justicr incrrascs, (lot-s i t  begin to look, act, and 
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feel more and more like that expensive, dilatory, technicality-infested 
system at the government courthouse that we are desperately trying to 
avoid? The United States is reputed to be the most litigious society in 
the world, rivaling the medieval English system in its complex maze of 
procedural devices, where only homo legalus thrives. Some observers 
assert that the mass entry ofAnglo-American practitioners into transna- 
tional arbitration has "banalized" and "judicialized" the process. "Ameri- 
can style practice has taken off.. . . [with] more attention to fact, 
motions, objections, [and] delays. [Arbitration is] [b]eginning to look 
more like litigation."4 

One bane which originally most arbitral rules either prohibited or 
severely discouraged was that great invention of the U.S. legal system: 
discovery. Federal and state laws on arbitration differ regarding the 
amount of discovcry permitted, ranging from no or limited discovery to 
discovery as generous as permitted by state rules in court litigation. I 
have arhtratctl  u ~ ~ d e r  all three approaches. My belief is that the less 
discovery is allowed, the better for arbitration. When lull state court- 
style discovcry is permitted, the advantages of arbitration over regular 
judicial procedure in speed and cost seem slowly dissipated. 'I'hcoreti- 
cally the parties could agree, either in advance or after the issues in 
dispute arise, to limit discovery irrespective of statute. It may be too late 
once specific disputes arise; one side may see an advantage in dragging 
out the proceeding just as in  court. If pre-judgement interest is not likely 
to be awarded, and the sum involved is substantial, cold calculation may 
show the prospective loser that it is cheaper to pay the lawyers to do 
everything legal to postpone the day ofjudgement. 

This issue of Law and Policy in International Business gives us a rich lode 
of useful information and analysis to digest, both in the articles on 
foreign direct investment and dispute settlement and the articles on 
international trade dispute settlement. 

A. International Investment Dispute Settlement Procedures: 
The Evolving Regime for Foreign Direct Investment 

Thomas Brewer's International Investment Dispute Settlement Procedures 
winds up with a prediction that "there are likely to be new developments 
in international law as a result of increased interest in the treatment of 

- 

4. Ikralay & Garth,supra note ],at 55. 

investment disputes," a forecast that I think is right on the money. 
While more contacts may produce more tensions and disputes, yet the 
creation of well-understood, civilized procedures for dealing with them 
must be a net plus. As we slowly shrink the areas in which the rule of law 
does not prevail, the world becomes a safer place-we hope. 

Mr. Brewer is not only an expert navigator among the GATT, the 
WTO, the OECD, and the NAFTA, he also introduces us to TRIMS, 
GATS, TRIPS, DSU, and DSB. He notes that "disputes concerning 
foreign direct investments, as well as trade, will be subject to the new 
dispute settlement procedures embodied in the Uruguay agreements. 
The core . . . is established by the Dispute Settlement Understand- 
ing.. . ." The Dispute Settlement Body (DSB), as the highest level of 
the DSU mechanism, now must act unanimously to reject a decision 
reached at the lower two levels. Brewer quotes with seeming approval 
the assessment of another specialist that "whether dispute settlement 
works is going to be the litmus test of whether the WTO is seen as a 
success or failure." Sincc the breakdown of all dispute settlement could 
destroy the effectiveness of the WTO, this could well be true.5 

The author then turns to thr Iivmisphcric. t r d t .  orbr;inimtion t~ntlt.r 

the NAFTA, which may be simply AFTA i fch i le  is admitted, where thus 
far investment disputes have taken a remote back seat to those involving 
trade. The encouraging note is that Mexico's acceptance of the Chapter  
I I(B) procedures represents an abandonment o f  the ill-starred Calvo 
doctrine. "This in itself is a major change in the international legal 
regime for FDI; to the extent that other Latin American countries 
follow Mexico's lead on this issue, it will obviously be yet more signifi- 
cant." For the countries desiring to join NAFTA (not all will), "the 

5. While writing this essay, I encountered this editorial comment in ThcEconom~sr: 

Partly reflecting the pro-market shin in much oTthe Third World, the Uruguay Round 

lowered tariffs and other barriers to imports, and brought new areas oT trade (notably 

agriculture) w~thin the GATT's purview. An inslzlulional rrjom m g  bc turn morc zmporfanl. 

From the beginning oT 1995, the GATT's successor, the World Trade Organisation 

(WTO)  will offer a Tar more powerTul mechanism Tor resolving disputes over trade. Its 

findings on such disputes will be much harder to block than were the old arrangements 

(which, in effect, allowed the offending party toveto the procedure). 

However, it remains to be seen whether governments will comply with these new 

rulings.. . . I T  governments do comply, the trading system will have what it has long 

needed: an arrangement Tor settling arguments over trade that is not subject to eapture 

by protectionists. I T  they do not, thc W O  may soon be defunct. 
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extent" will be one hundred percent; one does not join a club on the 
condition it change its bylaws. 

O n  bilateral investment treaties (BITs), Brewer comments,  "[t lhe 
provisions of BITs concerning dispute sett lement a re  widely considered 
to be among the most important means for prospective host govern- 
ments  to provide investors with an  attractive investment climate." Now 
true,  but why did it take developing countries so long to appreciate this? 
Enamored of the  Calvo Clause and similar protectionist legal doctrines, 
many obdurately refused to consider language providing for interna- 
tional sett lement that has long been accepted throughout the Western 
world. I a m  aware of one sequence of events in which the country desired 
a BIT but would not accept certain language in two clauses standard in 
the treaties that  the  United States was then negotiating. A year after 
the first exploratory contacts had ceased, the o the r  government in- 
formed the United States that  it could accept t he  language previously 
rejected only to be told that the United Sta tes  was no longer making 
treaties on that  basis. A year or  two elapsed and the  other  government 
let it be known it would negotiate on the  basis of the new U.S. treaty 
language, only to be informed that the U.S. standard BIT now contained 
different language. After a change in administrations, t h r  o ther  country 
finally negotiated and signed a BIT with the U.S. Why did this progres- 
siv(. courltry rcn1.1in Iwhind the curve of economic 1rg;rl clrvclopmc~nt? 
There  arc still obstacles ofthis type to be overcome. 

Brewer rightlillly praises the International Cen te r  Ibr the  Settlement 
of Investment Disputes (ICSID). T h e  influence of first Broches and then 
Shihata in creating and fostering the ICSID has been enormous, much 
greater than its numerical caseload would indicate. Quot ing another  
author,  Brewer notes, "[rlather, the criterion is whether ICSID contrib- 
utes to an international ethos in which investment disputes a re  resolved 
as matters of principle and objectively, not [on the basis o q  politics and 
influence." 

Brewer also speculates a s  to "which multilateral institution(s) would 
be the most appropriate location(s) for fur ther  steps in the reform 
process" of  FDI and related dispute sett lement.  From his excellent 
discussion we gather  that they each have slightly different roles to  play, 
and that each has a contribution to make. After listing a nine-point 
agenda for reform efforts, the author  then suggests the possibility "to 
establish a s  soon a s  possible an  inter-agency 'Working Group  on Interna- 
tional Direct Investment'" from the W O ,  the OECD,  the  UNCTAD, 
the IMF, and the World Bank. Part  of the group's mission would be to 
"explore the  possibility of creating a comprehensive new organization 

for FDI in the  longer term." My reaction is, why d o  we need to  
amalgamate  everything? Why not let these existing organizations, 
blessed with the  agility and innovative capacity tha t  their size confers 
compared to  a monolithic structure,  go ahead  and "do thei r  thing"? 
Each is probably a t  least partially in competit ion with one o r  more  o the r  
agencies. Let experimentation sobered by competit ion prevail for many 
years. The re  will be refinements, and a healthy result will be reached 
through natura l  selection. 

B. Toward a General Agreement on the Regulation oJ 
F0rei.p Direct In  vestment 

Michael Geist's survcy of national FDI  codes has resulted in a useful 
piece, Toward A General Agreement on the Regulation oJForeign Direct Invest- 
ment. Like Brewer, Geist sees the opportunity for a g rea t e r  and therefore 
useful uniformity in FDI. Geist, however, t r ea t s  a more limited sphere: 
t he  host government administration, t he  mechanics and t ime involved 
for approval of the  FDI, and the equality of legal t rea tment .  H e  eschews 
dispute se t t lement ,  investment incentives, and  industry-specific regula- 
tions. 

Geist refutes the  common theory that  even though FDI codes a r e  now 
commonly recognized and accepted, there  is still substantial  disagree- 
1r1e11t on how to rcg111~tc 1:I)I. IIis t l~(.sis is " ~ h t  111crc II;IS 1)cc-11 S I I ~ I  

significant convergence on this issue, [regulation],  both with respect t o  
form . . . and to  substance . . . tha t  the  basic framework for a General  
Agreement  on the  Regulation of Foreign Direct Investment GARFDI" is 
upon us. H e  buttresses his thesis by conducting a detailed analysis of the  
FDI codes of eleven diverse countries. 'The convergence ol' thc i r  rules 
and practices is certainly far greater  than thei r  apparent  differences. 

Geist establishes the importance of FDI by noting that  it has  been 
growing four t imes  a s  fast a s  international t rade .  Slightly more  than  fifty 
percent of all international trade is believed to be between related 
companies, o r  "intrafirm" trade,  which means  there  is a correlation 
between t rade  and investment. A related, overlooked phenomenon (and 
advantage t o  the host country) is t he  eagerness  with which foreign 
investors lobby their  home government l i ~ r  favorable policies toward the  
host s ta te  to  protect their  investments. W e  have already seen this 
pat tern  under  t h e  NAFTA from Mexico and now Chile. Host  s ta tes  a r e  
slowly being made  to r e a l i ~ e  that  the  elimination of aberrant  disincen- 
tives is a far  quicker, and cheaper,  way to a t t r ac t  FDI than s t ructur ing 
elaborate incentives. O n e  example of such a measure  from the  NAFTA 
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stipulates "that national trcatmrnt be accorded to FDI originating from 
any of the three signatories.. . .Ob 

1 ' 1 1 ~  cxtcnt of;tgrrcrncnt fouttd in thc clcvcn countries is impressive 
and surprising. Geist stares the most unexpected finding "is the degree 
to which the criteria used in the evaluation of FDI are similar . . . . The 
standardization in a GARFDI of the criteria for rejection would be 
extremely significant . . . ." Geist's overall findings indicate that 

[sltates such as the United States, the United IOngdom, and 
Argentina have established legal frameworks that create mini- 
mal bureaucratic interference and come closest to an unquali- 
fied national treatment principle. A second group of states, 
which includes Canada, Portugal, Poland, and Japan, have estab- 
lished legal frameworks that, while requiring prior approvals, 
pose few problems for investors and are  only moderately restric- 
tive. Even among the most restrictive states surveyed, including 
South Korea, Thailand, Mexico, and Nigeria, investment is 
encouraged, and their legal frameworks bear considerable resem- 
blance to the other, more liberal states. 

Based on the high degree of similarity across FDI codes, Geist 
concludes that ". . . a GARFDI may be easier to achieve than is com- 
monly perceived. . . . [Tlhe existing similarities ensure that most states 
would need only minor adjustments to their policies in order to comply 
with the international standard." Geist's objective is limited, but it is 
important and perhaps achievable in a comparative short term. 

One who sccms to agree with Geist, but is thinking in much broader 
terms, is David L. Aaron, U.S. Ambassador to the OECD. In a recent 
editorial, he opened his article with the statement, "The U.S. believes 
that it is time to begin negotiating a multilateral investment agreement 
that would create a comprehensive set of rules liberalizingand safeguard- 
ing foreign direct investment. Our recent consultations. . . indicate that 
there is widespread agreement with this objective."' Aaron points out 
that FDI is growing much faster than foreign trade, yet foreign trade 
has GATT (WTO) rules while FDI has no multilateral rules. Goods and 
services from FDI cqual$6 trillion; the same value for trade is $4 trillion. 

The United States is both the largest source and largest recipient of 

6. The author citcs lo N o ~ t h  American Free Trade Agreement, art. 1102, Dcc. 17, 1992, 
U.S.-Can.-Mex. (entered into force Jan. 1, 1994), 32 I .L.M.  605, 613 (Dec. 8, 1992) (hereinafter 

NAFTA] . 
7. David L. Aaron,.*ln W7T, U.S. Purhrr D~ncr Inurrrmml, WALL S'I'.J.,Jan. I R ,  1995, a1 AIX. 

INTRODUCTION: DISPUTE SETTLEMENT 

FDI; surely we have an equivalent stakc in a comprehensive multilatcral 
investment agreement (MIA) as a companion energizer and stabilizer to 
the GATT in the field of trade. Aaron reveals that an OECD proposal 
would covcr thrrc  1,ro;ttl arras: first, t~ t lcs  c t t s ~ ~ r i t ~ g  o p r t ~  11;11iort;11 
investment regimes; second, strong MIA protection provisions covering 
repatriation of profits, free transfer of funds, and compensation in the 
event of expropriation; and third, and most important for our theme 
here, "a MIA should create a sound dispute settlement mechanism for 
resolving conflirts not only bctwcen governments, but between govcrn- 
ments and investors."' 

Aaron says the U.S. believes the OECD is the proper midwife for an 
MIA. Furthermore, ". . . the permanent nature of investment requires 
an OECD-type, rule-based approach backed by strong dispute settle- 
ment provisions rather than the adversarial request-and-offer approach 
typical of trade negotiations."g 

Ambassador Aaron's column may well herald a deliberate official 
effort by the United States to achieve a multilateral investment agree- 
ment in the near future. How timely and fortunate that this special issue 
of Law and Policy in International Business is devoted to this and related 
themes. 

C. APEC and Trans-PacEfic Dispute Management 

Carl Green takes us to another arena in his article, APEC and 
Trans-Pacijc Dispute Management. Gone are the comfortable common 
cultural grounds, particularly in law, which we take for granted in 
Europe and the Western Hemisphere, diverse as those regions are .  This 
is a partial explanation as to why our most sharply contrntious trade 
disputes recently have been with Japan, China, and Indonesia. 

Green's article illustrates that Asians prefer vaguer, more "flexible" 
arrangements and informal processes. Not a n  altogether irrational 
approach. Most successful Western businessmen learn early in their 
careers that a deal is not worth getting into if it is not profitable for both 
sides, and that it may not be profitable for either side to enforce rigidly 
the stern terms of a contract once a situation drastically changes. And in 
treaty law, "Rebus Sic Stantibus" has long been recognized-and ar- 
gued about. 

But is formal arbitration "workable without established rules against 
which to judge compliance"? APEC's "Eminent Persons Group" thinks 

8 .  Id. 
9. Id. 
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not, and so recommended a u o l u n t a ~  Dispute Mediation Service. Green 
considers the APEC recommendations inadequate to remedy the prob- 
lems they address. "The main sources of concern . . . are not so  much 
'disputes' as they are highly contentious negotiations." In other words, there 
is not yet enough economic (and cultural) consensus and convergence to  
make I'easjble comp~tlsory dispute sett lements against fixed agreed stati- 

dards. "Sinre Icveragc:, rather than law, is the key to these disputes or  
negotiations, the United States will seldom be motivated to bring them 
before a voluntary mediation service." 

My estimate is that,  where billion-dollar FDI projects are concerned, 
something lcss ethereal than the recommended APEC "Voluntary 
Cotlcili;rtio~~ Scrvicc," which came: out of the Bogor, Incloncsia APEC 
conference, will be required. Obviously, the APEC states are not ready 
for GAIT/WTO-  or  NAFTA-style dispute resolution panels (discussion 
hereafter about the article by C'astel and Castle raises the question: a re  
we?). Large scale Western investors will want to "see it all in writing," 
especially the part providinga mechanism for interpretation and enforce- 
ment of the contract before a Western-style international arbitral  
tribunal. 

In apparent agreement with the policy of Confucius, who said, "I try 
to make the people shun litigation," Green concludes that APEC's 
effectiveness is threatcned, however, by rancorous disputes between 
Asian countries and the United States,  but an APEC Dispute Resolution 
Mechanism is not the answer. What is needed is much more intensivc 
efforts at  policy harmonization on a regional basis. 

L). policy Al ternal iue~jbr  R$rm oj-the Free Trade Agreement d t h e  Americas: 

Dispufe Settlemenf Mechanisms 

Most of Charles Gastle'sPolicyA1ternatiuesj;or R e j r m  OfDijpufe Selllemenl 

Mechanisms Under the NAFZ4 is devoted to changing trade policy to  avoid 
creation of tlisputcs in the first place. A fundamentally sound approach, 
supported by much detailed analysis. 

One  significant point, and one that members of the NAFTA should 
keep in mind in their strenuous efforts to adjust mat ters  among 
themselves, is that 

Canada and the United Sta tes  may have a n  interest in develop- 
ing common policy initiatives a s  both have similar levels of 
economic development, regional diversity, and sectoral prob- 
lems. They both face competition from Europe and Japan, which 
may have different industrial orientations relating to coopera- 

INTRODUCTION: DISPUTE SETTLEMENT 

tion and integration between industries and  with respect t o  
governmental support.  

H e  quotes Lester Thurow, "the essential difference between the  two 
forms of capitalism is their stress on communitarian versus individualis- 
tic valltes a s  thc route t o  cconomic.s~tccess-the 'I'of the America or  the 
United Kingdom versus 'Das Volk' and 'Japan Inc.' " 

Castle's focus has onc: dangerous omission-thc rest of the  American 
hemisphere: ". . . the trend to regionalism is such that world tratlc may 
he carved up into three major blocks-Europe, North America,  and 
Japan/the Pacific Rim." In South America, particularly in the Sou the rn  
Cone countries of Chile, Argentina, and Uruguay, thcre  has been an 
ongoing I~a t t l e  for dccadcs Ixtwcen the intliviclualistic phil~)sophy of I he 
Anglo-Saxon world and the  statism of the old European order. l 'hanks  
to th6  strong revival of the free market faith in the  United Sta tes ,  the 
Initiative of the  Americas o f t h e  Bush and Clinton administrations,  and  
the dramatic,  undeniable example of what a free market economy can 
do  in Chile with Pinochet and the "Chicago Boys" af ter  1976, we are 
about to win that battle. If we d o  not drop the  "North" f rom the  
description 01' the three major trading blocs in our  thinking and  ])Ian- 
ning, we will forfeit half the hemisphere to  the  statist Europeans  and 
Japanese. 

O n e  of Castle's most interesting recurring themes is a comparison 
between the G A I T  (WTO) and NAFTA dispute sett lement mecha- 
nisms. H e  argues  that  "[u]nless a significant difference exists between 
the FTAA and G A I T  dispute sett lement mechanisms, the dispute 
should be submitted to  the GATT, which is superior due to the  inclusion 
of a n  appellate procedure and the greater pressure tha t  thc interna- 
tional community can pli~ce upon an FTAA party, and particularly the 
United States,  t o  implement adverse findings. . . . kTAA r n c c h a ~ ~ i s m s  
should only be utilized when there is a specific mechanism that provides 
a better system of remedies than the GA?T." 

O n e  of his final conclusions is that the  general dispute se t t lement  
mechanism of the NAFTA should not be utilized unless there  is a 
substantial advantage over the G A I T  1994 Understanding on Dispute 
Settlement.  H e  suggests one advantage may he  in enforcement.  TO 
avoid NAFTA tribunals creating differing interpretation ol 'GATI '  1)l-in- 
ciples, he favors lett ing GATT panels decide, but they should be 
empowered to  apply any special rules available to  NAFTA members.  In 
sum, all dispute se t t lement  among NAFTA nrernbers would go through 
GATT (WTO) trihunals, which would apply substantive and procedural 
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rules from the NAITA where necessar).. This might produce morc 
consistent interpretations, but  it appears to add complexity in an  area  
where we a re  still trying to devise a system acceptable to the United 
States and Canada. It would be a hard sell to Congress. 

It is clear where the U.S. would take dispute settlement: binding 
arbitration ol'some type, especially ill investment and financial scrvicrs 
d i s p ~ ~ t c : ~ .  Ilntler Section B o r  NAFTA Chapter  I I, a challenge can be 
brought pursuant to the  ICSID Convention, t he Additional Facility 
~I{II(.S 01' thc ICSID, or  th r  IJNCITRAI. Arbitration Rulcs. NAFTA 

relief. A 6nal awartl is limitcd to monetary damages-plus interest--or 
restitution undcr NAFTA Article 1135 (i). Enl'orccmcnt can be through 
the ICSID Convention, the New York Convcntion, o r  the  Inter- 
Amc:rican Convcntion undcr NAFTAArticle 1136. 

Castle argues persuasively that binding arbitration should IM: cx- 
tended throughout the  NAFTA, especially to anti-dumping and counter- 
vailing duty disputes berore they reach the final stages calling Tor the 
present unsatisfactory two-tier adjudication by binational panels and 
extraordinary challenge committees. "Thcre a re  many disputes that  
must be deter-mined in accordance with an established set o r  objective 

or rules (scicntirrc or  legal), and these are  appropriate Tor a 
process or  adjudication that is binding upon the parties . . . . Disputes 
should be subject to a binding panel procedure iT they involve a brcach o r  
NAFTA or  GATT principles determined according to objective criteria, 
such as legal rules or accepted scientific or  economic principles. Such 
disputes would include sareguard, antidumping and countervailing duty 
matters . . . determined accor-ding to the GATT t994 Agreements and 
the ~.omplcx system or  domestic laws and rules that have been estab- 
lished." 

Let's think about that a bit. "Objectivc criteria" arc  desirable, but 
they may be hard to establish. "Legal rules" may be clear tojudges from . . 
one country, but not to judgcs rrom another country, as my recent 
expr i ence  in SoJlwood Lumber ZZZ attests. "Accepted ccononiic p i n -  
ciples" may look different rrom the point o r  view or  the exporting or  
importing country. How wilt the ICSID or  UNCITRAL rules deal with 
thd N A F ~ A ~ ~  GATT principles versus the "complex system or  domestic 
laws and rulcs" cstal,lishcd in cach country? It would be well to take a 
p o d  numher o r  varied examples or  disputes in the anti-dumping and 
countervailing duty arca,  run them through a theoretical arbitration 
pocedure undcr designated rules, and see where we come out. 

INTRODUCTION: DISPUTE SETTLEMENT 

E. Should the North American Free Trade .4greement Dispute Settlement 
Mechanism in Antidumping and Countemailing Duly Cases Be ReJomed 

in the Light ofSoflwood Lumber ZZZ? 

This article, byJean Caste1 and Charles Castle,  deals exclusively with 
trade dispute se t t lement  under the FTA/NAFTA. I n  fact, it is largely a 
criticism of my dissent in S o J w o o d ~ u m b e r ~ Z Z . ' ~  Four pages a re  devoted to  
a discussion 01' my colleagues' opinions, while twvr~ty-eight pages art. 
devoted to the dissent. O n e  might thus deduce tha t  the impact o l ' the  
case is derived, in the  opinion o f t h e  authors,  not rrom the decision itselr 
hut rrom th r  dissent. 

Tcmpting as it is to  r(:pI2 sc:ri:ttim to tIr(.irc~ritic.is~t~, t h ~ .  wri~cbr. m l n o l ,  
Tor two reasons: first, by the  Code orConduct  Tor Proceedings under  the  
FTA, a mrmber  o r  a n  Extraordinary Challenge Commit tee  "shall 
abstain rrom any disclosure concerning the  proceeding o r  the pancl's 
deliberations . . . . Except as authorized by law, a member  o r  rormer 
member shall not disclosc the dclibcrations of a pancl or  committcx, or  
any member's view, even arter the proceeding has been completed."" 
Second, the criticism is so lengthy that th r re  is no room here Tor reply, 
nor would it be worth it to the reader. IT a reader  has the  t ime and 
interest to digest the  Castel-Gastle article, he may also find the original, 
dissenting opinion rewarding. 

I d o  not interpret the  Code o r  Conduct to rorbid rererence to the  
published opinions themselves; hence, I wish to correci a rew misconstruc- 
tions and errors  in the  Castel-Gastle article relevant to  the  ruture 
structure of FDI dispute settlement mechanisms. 

My first concern is the authors' indiscriminate use o r  the  word "bias." 
Article 1904 (13) orchapter  19, under which the  extraordinary challenge 
was brought,  provides as  a ground o r  such review tha t  "(a) (i) a member  
o r  the panel was guilty of gross misconduct, bias, o r  a serious conflict of 
interest ,  or  othcrwise materially violated the rules orconduct." Howevcr 
loosely the word "bias" may have bccn thrown around in p r c l i r r ~ i n a r ~  
discussions between the  parties, even in oral arguments ,  the United 
States did not charge "gross misconduct, bias." As s ta ted in my opinion, 
"[oln 6 April 1994 the  Unitcd States filed a rormal Request Tor an 

10. In rc Certain Softwood Lumber Prvducls from Canada, No. ECC-94-1904-OIUSA, U.S.. 
C.F.T.A. Binal'l Pancl Rev., 1994 FTAPD Lcxis 11, '123 (Aug. 3, 1994) [(W~lkey, J., dissenting) 

hrrc~inalter.Yo/)woadLumbrrIII]. 

I I Unitcd Status-Canadd Fret 'l'r.t<Ic A ~ ~ ~ ~ ~ J I I I ~ I I I - - C : # > I ~ C  I I ~  C I ~ I I I B C  I b r  Prot rrclings [Jnglpr 

Chapters 18 & 19, rtprinlrd i n  2 Noel11 A~IERIWN FKLE TRADE AI:RELMEN.~.+TRMIY MAI?.WIAI.\ 
Booklet A.5, a1 ,t (Jamrs R. Holbein & Donald,]. Musch cds., Oceana Publications, Inc. 1993) 
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Extraordinary Challenge Committee.  Count O n e  of the allegations of 
grounds for relief is 'Material breach of the Code of Conduct and  
Serious Conflict of Interest. '  The  allegation of material  breach of the  
Code of Conduct applies to  both [Panelists], the serinus conflict of 
interest only t o  Panelist . . . . " I 2  In spite of their occasional reference to  
"bias," both Judge ~ a r t ' % n d  Judge Morgant4  flatly stated that the  
United Sta tes  had not charged "bias" under  Article 1904 (13). 

Second, the authors 'constant linkage of their concept of "bias" with 
what they term "the role of nationality" creates a totally erroneous 
impression of  the rationale of my opinion. In tha t  part of my opinion 
dealing with conflicts of interest there is no mention of any peculiarly 
U.S. or  Canadian point of view on these mat ters .  T h e  conflicts were of 
t l ~ c  ry11c t11;it c ~ ~ t l t l  hmt.  ;irisc.n in any U.S. firm. T h e  question was, when 
the United Sta tes  finally bccan~e  awarc ot ' thcm,  could the: llnitctl St:~tt:s 
require the  two panelists to  step aside. 

My cliscussion of the  divergence between Canadian and U S .  law that  
the decision in this case (characterized by the  authors as 

is confined exclusively to thc first par t  of my npinion, 
dealingwith substantive and procedural review ofadministrative agency 
action, summarized in three basic points.'5 T h e  authors assert tha t  
"there was no  argument made relating to  the issue ofnationality." U.S. 
counsel probably never dreamed that two judges could write opinions of 
fifty-four and thirty pages and never once mention the  legislative history 
of the FTA and the NAFTA. T h e  authors refer to  "the problem of 
nationality" and assert that "[Judge Wilkey] is wholly on  his own on this 
issue." Not exactly alone. As iscrystal clear in my opinion, my interpre- 
tation of the FTA is squarely in accord with the  Senate  Joint Commit tee  
Report (six commit tees and seventy-five individual Senators) and the 
House Ways and Means Committee Report  (representing the nine 
committees of the  joint referral). 

My confidence in the impartiality and high professional skills of 
Canadian judges was reinforced by my work with my two Canadian 
colleagues. My confidence in the ability ofCanadian o r  any other  foreign 
judges to divorce themselves from their lifetime experience with their 
own national law (which on judicial review o f  adminjst'rative agency 
aciion and usc of legislative history secms diametrically oppnsed to  U.S. 

12 Soj2woodLumkr 111, 1994 LEXIS FTAPD I 1 ,  at  *123,*223. 
13. Id. at *6162. 
14. Id. 
15. Id. a t  '124-2b. 
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law) was considerably diminished. Therein lies the  danger fnr t h e  
future.  

Third,  some of the  authors '  comments  were both amazing a n d  
amusing to  me. They a r e  relevant because they reveal the gulf between 
at  least some Canadians'  practices and points of  view and the  U.S. 
perspective. 

After cit ing my summary three  points (referred to  above), the au thor s  
find it a problem that "[tlhere a re  a number  of instances where Judge 
Wilkey's dissenting opinion goes far beyond the  a rgumen t s  made before  
the  Committee."Skipping a refutation t o  the  "far beyond" characteriza- 
tion, why is this a "problem"? I f a  court  o r  single judge has a dilferent 
insight from that ofcounsel, is he  restrained from expressing it? Indeed, 
is it not the  duty  of the  judge to  bring all his life experierice and power o f  
reasoning t o  bcar to  decide the  case? 

T h e  authors  also assert that " [ t ] l~c  c:oriccpt . . . was rlcvcr m c n t i o ~ ~ c c l  
in argument .  At no t ime did Judge Wilkey put  t he  question to Canad ian  
Counsel, notwithstanding the  fact that thc Canadian brief squarely 
addressed the  issue." T h e  issue was in the Canadian brief; it was nrvei- 
raised by Canadian Counsel,  and Judge Wilkey is at fault for not 
bringing it u p  in oral argument?  A judge is obligated to dialogue with 
each counsel on  euery issue? O r  only those issues he  later chooses to  
discuss in a n  opinion? I confess tha t  I came  to  oral a rgumen t  without a n  
opinion previously prepared, and that  my view of which concepts and 
which issues needed to be discussed in a n  opinion evolved slowly over the  
next few weeks, as  the  result of intensive but  civilized discourse in 
person and in writing. This is the  way U.S. courts d o  i t ,  and based on my 
experience with my Canadian colleagues, despite the  authors 'cri t icism, 
I believe so do  Canadian courts. 

Finally, the  authors  argue tha t  "Judge Wilkey did riot respond [at ora l  
argument]  to Counsel's submission, giving no opportunity for a re- 
spnnse to the potential importance of [two congressional commit tee  
reports]." T h e  authors s ta te  tha t  "[ilt is only Judge Wilkey who boldly 
pronounces that [the reports] must  be given significant weight and  does  
the  legal research upon which he a t t empts  t o  prove his point." Again, 
the  theory that  each judge must  respond a t  oral  argument  to  every 
proposition advanced by counsel is foreign to  my experience. 

T o  the  contrary, the authors '  criticism tha t  I did t h c  research myself"' 

16. 1 was blessed w i ~ h  an exlremely competent research assistant with a newly-minted 
graduate degree in International Law, Miss Marianna Rubtno. To her  is due much of the crpdi~ fur 

unearthing relevant authoricy not hll?developed hy counsel. 
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reflects exactly what I have done during my entire career on the bencht7 
and in arbitration. More logically, the authors might have chided U S .  
counsel for not making more out of a very strong point. Yet, this would 
have been unfair, as both the U S .  Trade Representative and the 
Coalition did cite the congressional reports and could hardly ha\,e 
imagined that judges required to apply U S .  law could have found it 
possible to  conlpletely avoid mentioning the reports. I d o  plead guilty to 
doing research myself and tinding authority relevant to the issues not 
cited by counsel. 

My conclusion on the Castel-Gastle article is that the mass of criti- 
c.isll~s ;~inlt-tl ; i t  my d i s s r n t i n ~  opinion in SoJruood Lumber 111 adds up t o  
the identical c~uclusioti lo wllicli 1 rc:~rctlitlly c;trrlt.: t1t:tt I I I C  ~.xprrinncc, 
practice, customs, substantive and law 01' Canadian judges 

and practitioners a re  suficicntly d i f i r e n t  frorn those in [ h e  U.S. to 
make it extremely difficult for them to apply U.S. law as the ETA 
commands, And in a reverse situation the same might be t rue of U.S. 
judges and practitioners trying to apply Canadian law. 

Finally, on the Castel-Castle article, after nearly thirty pages devoted 
in greater part to the dissenting opinion in Sofiurood Lumber III, the 
recommendations for reform of the  NAFTA dispute settlement nircha- 
nism and the authors'conclusion seem to recognize the realities that my 
dissent sought to bring to light. They note that "[i]nconsistency between 

17. In my second year on the  D.C. Circuit, I war confronted with a case in which I could 

subscribe t o  thr  arguments of neither party. In hl~ynr u. Ridl~, 46.5 F.2d. 630 (D.C. Cir. rn bnnr, 

1972), one side argued that the deed recording law of the Dixtrict of Columbia permitling 
( lequir ing)  the  recording of deeds including a racial covenant violated various constitutional 
pmvisions, the other that the law simply required rrcording o f a  tille document with no constitu- 
tional overtones ~nvolved. The idea wav never broached in br iefor  in oral argument ,  but it u c u r r e d  
lu  mc that there was a simple r l o l u l q  ground for forbidding the  Recorder of Dccds from accepting 
deeds containing ractal covenants. The sole purposc of recording is to "publish," give "nuticc," to 

it has no function ~n making the conveyance etTective hctween the  parties, or so I had been 

 laugh^ in Property I. Those precise ans, lo "print," to "publish," to give "noticc" of racial covenants in 
to thc aalr of a durlltng were p h i b i t r d  by the Fair Housing Art of 1 W .  So there was a federal 

d d u &  squarely forbidding the Recorder from publishing, prmting, or giving notic! ol'a deed cont.~ining a 
racialcwmant. Nodubiot~sconstitutional theot.irs were needed to stop recording racial covenants in D.C. 
hly ndlcapler Carl M&owan and Harold Lcventhal joined my opinion, no part ofwhich ha1 k e n  briefed 

. , r B ~ ~ , ~ l . ' f h ~ ~  UIII .  u.tr 1, -I, t h n r  jtli1gt.s rrarhing thr  samr rrsult as we on constitutional grounds. 
In Vnugls 1 8  h'uun, lfl4 F 2 d  H20 (I1.C. (:it. 1!173) 111r c-i,~lrl w.15 ~ ~ r n l r t ~ t ~ t c d  wllh .I n)tnpl<.lr 

ilnpasrc under the Freedom of Informat~on Act After argument we devisrd and t r q u ~ r e d  a s y r t r m  

nl'indexlng, ncver su~ges t r r l  h y  thr parties, whtrh made thc  s ta tute  work. In Ntxon u. Sinca (Whitc 
Home  Tapes) 487 t.2d 700 (D.C. Clr. m banc 1973) all the judges whu wrote <,pinions delved d r rp ly  
into conrtitut~onal sources, going far beyond materials and arguments  advanccd by very ahle 

counsel. 
My list o f  s u c h ~ a s e ~  1s endless. It's an old American custom 
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panel determinations brings the  cntirc proccss into  disrepute . . . . 
Strengthening the powers of review of the extraordinary challenge 
committees is one way of addressing this issue." I expressed the fear 
that the ECCs were being reduced to "judicial eunuchs." Perhaps we 
can now get back to what ihe U.S. Congress and I thought ECCs were 
supposed to d o  all along. 

T h e  dispute settlement provisions of the NAFTA and its predecessor, 
the U S - C a n a d a  Free Trade Agreement, are  an unusual hybrid. Nearl" 
all international agreements to  ar t i t ra te ,  whether made in advance of 
(11- al'tcr t11c p:trtit.~rl;tr clisputt. ;wising, t.ontcmpl;ttcb clonirstic a d m i n i s ~ r a -  
tive and judicial action runn i~ ig  its coul.sc:, 111cr1 p r r ~ r i ~ r ~  th(: ttlrit~t;ir,. 
questions lrft unanswered or unagreed to in the hands of an interna-  
tional panel customarily hcadcd by a neutral person. Nut so with the  
NAFTA dispute settlement mechanism. 

The  NAFI'A formula in effect lops off the two (or three) top tiers of 
the U S .  administrative-judicial process and  substitutes first, a five- 
person Binational Panel of tritde law experts and, second, a three-pcrson 
Exlraordinary Challenge Committee. The members o r  each a rc  exclu- 
sively from the two countries concerned; there is n o  neutral pres iding 
These two tiers of review of  administrative action replace, in the  U.S. 
system, the  Court of International Trade, the  U.S. Court  of Appeals for 
thc Federal Circuit, and, possibly, by certiorari, the  Supreme Court.  

What we have done, then, is ro introduce a species of international 
arbitration at a very early stage in the development of the controversy. 
While the Department of Commerce determination is the product o f  
lengthy hearings and briefings within the Department ,  it is still the 
"raw" product of the  U S .  administrative system. No U S .  judge, with 
the detached impartiality given by an appointment for life under Article 
Three of the Constitution, and with the expertise in the field of trade 
law acquired during years of experience by the judges of the  Federal 
Circuit and the Court of International Trade, has had a look at the case. 

U S .  judicial review of administrative: action is a refining proccss. T h e  
court concentrates on agency action tested by due process, corrcct and 
consistent interpretation o r  substantive law applicable to  the  agency, 
correct : i d  consistent apl~lication ofagency regulations, and conipatibil- 
it? of' agcncy rcgulatio~i with law. (:arcli~l rcvic:w I)y ;I c:o~[rt tn;ty ~) l ; t c . ( .  

agency action in a new light. All this is missing when the ad lioc 
binatioi~al tribunals ol' tlic NAFTA take thc raw, uri,judicially processed 
agency action o f t h e  Commerce Department to  rcview under U.S. law. 
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While an arbitration process can, by agreement of the parties, be 
brought in a t  any stage of the dispute, my experience and observation 
has been that disputes with a n  international flavor are  better brought to 
a n  international tribunal after they have becn ripened either by careful 
negotiation between the  parties o r  by exposure in domestic courts. 
When we on the five man  Bryan-Suarez Commission (US.-Chile) took 
the Letelier-Moffit assassination problem, the issue had been reduced to  
the  amount of damages, which Chile had agreed to  pay without any 
admission of responsibility. Similarly, in a recent commercial arbitra- 
tion, the parties had, by highly intelligent and careful negotiation, 
without recourse to any court,  reduced the issue to a single figure, the 
base p i c e  to  be charged. As the contract had ten years t o  run, that 
s ingleshee~ ofpaper  with a single figure signed by the three of us carried 
an award of tens of nlillions of U.S. dollars. 

All this refinement process has been missing in thc cases before thc ad 
Ilt)c tl.il)~~~l.ils (:re-itted uttdcr the d i sp t~ tc  settlement mechanism of the 
U.S.-Canada Free l ' rade Agrcrntcnt. 'l'ltis is cspccially imlx1r1;111t be:- 
cause u~ lde r  thc Canada Agrecmcnt and the NAFTA, the law of the 
country whose administrative action is being challenged applies; so far 
only 1J.S. law has been a t  issue in thrce ECC cases. Perhaps the ad hoc 
tribunals would have benefitted by previous judicial review in the United 
Statcs, and if that had been provided for, the ad hoc tribunals would 
likely have hccn dillkrently constituted. 

Differently constituted they must now be. The  ingenious Chapter  19 
binational substitute appellate scheme had three underlying assump- 
tions, or justifications, and /hty haveall ihree disappeared. 

First, the scheme was to  be temporary, to last only five years, during 
which time the two parties would negotiate substantive agreement on 
AD/CVD rules. Negotiations have failed. There has been no substantive 
agreement. Yet the arrangement has been tacitly continued. 

Second, the arrangement was to apply only to Canada, where the 
assumed convergence of Anglo-Saxon legal principles would make easy 
the interpretation and  application of the domestic law of one country by 
judges of another. How wcll this has worked can be measured by laying 
the Senate and House Reports on NAFTA side by side with the opinions 
of the two Canadian judges in SoJlu~ood Lumber III. In fifty-four and 
thirty-one pages the legislative history is never mentioned; the interpre- 
tation is squarely contrary to that of the Ways arid Mcans Committtrc of 
the Ilousc and six committees of the Senate (seventy-five senators 
without a dissenting view). Canadian j~~rispr t tdcnce t1oc.s  tot rely on 
legislative history. Mcxico is now in, and Chile likely will be, both civil 
lawcountries. The  assumed similarity is no longer mentioned. 
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Lastly, Chapter  19 could be justified in 1987 and 1993 by the  fact that 
there was no readily auailable alternatiue. This is no longer true. The World 
Trade Organization with its Dispute Settlement Undrrs tantf ingcame into  
force in January 1995. T h e  WTO provides suhstantive obligations with 
regard to  ADICVD. T h e  WTO has a Dispute Set t lement  Mechanism 
that provides a two-tier, truly neutral system for adjudicating with 
finality trade disputes. The  three member panel of neutra l  "qualified 
persons" and then the three judge panel a r e  not to  adjudicate domestic 
law, but to determine if the action taken violates a n  international obliga- 
tion assumed by one of the  parties. U.S. courts would thus have the  
chance to review administrative agency action in customary fashion, 
before any remaining issues of obligations assumed under the W T O  
would be turned over to the international WTO tribunals. T h e  United 
States, Canada, Mexico, and Chilc are all signatories t o  the  WTO. 

Why continue asking foreign judges to interpret U.S. domestic law 
under Chapter  19? O r  plan to send U.S. judges to Mexico or Chile to tell 
them what their domestic (civil code) law really means? Looking a t  the  
rcccnt IXISI wil 11 Chtt:~tl;~, C;III ;lllyonc sinc.c:rc:ly bc:lic:vc that  C h a p t c ~ -  19 
will work wcll with Mexico and Chilc? Why not accept l i ~ r  the NAFI'A 
the substantive AD/CVD ohligations and t hc Disputc Set t lement  Unticr- 
standing that  all four Parties have already accepted in the  W r O ?  
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APPENI)IX 2. PRINCII~I.ES ANI)  REI'RESIINTATIVE PROVISIONS 
CONCERNING DISPUTE SEITLEMENT, AS SUMMAWED I N  
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The Uruguay Round agreements1 have refocused attention on inter- 
national institutional arrangements for dispute settlement in interna- 
tional business. Since the new dispute settlement procedures of the 
World Trade Organization (WTO) encompass investment disputes as 
well as trade disputes, it is important to examine existing and prospec- 
tive international institutional arrangements for the settlement of 
invrstment disp~itcs. This Article analyzes s i ~ h  procedures within the 
context ol. the evolution of the larger regime ol' international institu- 
tional focusrs on "direct investments" as opposed to "portfolio invest- 
ments," and i t  is therefore concerned with investments involving substan- 
t i ; l I  t )wl~ t~rs l~ i l )  l)y ;I 11;1rt!11t fir111 i l l  ant* t ~ o t ~ ~ ~ t r y  of ;In alfi1i;ltthd firm in 

country. Direct investments involve international busincss relit- 
tionsllit)s in which a parent firm has a "lasting interest" and "a 
significant degree of influence" in the management of an affiliated 
foreign firm.2 The term "investment" is thus used throughout this 
Article specifically to mean foreign direct investment (FDI). 

During the past decade, FDI has grown substantially in most regions 
ol. the world. In fact, the rate of increase in world-wide FDI flows 
substantially exceeded the rate of increase in international trade during 

I .  FinalAct Embodyirjgthe Resultsof t h e  Uruguay Roundof Multilateral Trade Negotiations, 

April 15, 1994, rrprintd tn THE R t J U L T S  OF .THE URUGUAY ROUND OF M u ~ ; I ~ I A T ~ X ~ L  TRADE 
N E G o ~ ~ O N S  (GATTSecretarial 1994) [hereinafter ~ S U L T S  OFTHE URUGUAY ROUND]. Portions of 

the Final Act alsu appear in Cenrral Agreement on TariKs and Tradr: Multilateral Trade 
Negotiations Final Act Embodying the Results of the Uruguay Round of Multilateral Trade 

Negotiations,April 15, 1994, 33 1.L.M. 1125. 
2. I ~ R X A ~ O N A L  MONETARY FUND (IMF), BALANCE OF P A Y M E ~ S  MANUAL 18408,415 (1977); 

OECD, DETAILED BW(;HMARK DEF~N~TION OF FOREIGh' DIRECT INVESTMENT W6.5 (1992). There is a 

statistiral issue raised by t h e  distinction between direct investments and portfolio investments, 

namely, the percentage of ownership that should be used as a threshold below which investments 

arc  treated as portfolio investments and above which they are treated as dirrct investments. I n  
pr~rt ice,  countrics use d~Kercnt thresholds, with 10% being t h e  most common (e.g., the U n ~ t e d  

S ~ a l r s )  but 25% alsn bring med by some couutrlrs (e.g., Cermdny). Although this inconsistency 

among countries is disquirting in ~ h c  abstract, i t  is 01' little rcal consequence sincc thrrc  a re  

rp la~ iwly  fcw cases offorrign ownrrship between 10% and 25%. 

many of the years sincr the mid-cightirs. Total world FDI flows in- 
creased from US$88 billion in 1986 to US$234 billion in 1990-an 
average annual rate ol'increase, in nominal terms, of twenty-six percent 
over the period (or eighteen percent in real  term^).^ The increases in 
outward FDI from Japan and inward FDI into the United States during 
the latter half of the eighties were particularly conspicuous. While 
annual inward flows to the United States, as well as total world flows, 
have been a t  lower levels since 1991, the proportion channeled to 
non-OECD countries has increased. FDI in China has increased dramati- 
cally, and intra-regional FDI in Southeast Asia has been substantial. In 
Latin America, the level of annual inward FDI flows has also returned to 
previous levels after several years of decline during the external debt 
crisis in the eighties. In selected countries of Central and Eastern 
Europe and the former Soviet Union, despite current uncertainties that 
inhibit investment activity, FDI is likely to increase significantly in 
coming years as  weIL4 

These changes in the magnitude and geographic distribution ol'FDI 
are  likely to result in increases in investment disputes between govern- 
ments, betwcen firms and governments, and between firms. This is 
t:sp(xidIy trw: 111 tlw t,t~imtrit-s 01' Ct;11tr;11 ; L I I ~  I ~ ; ; I S I C ~ I I  I<t~rope, W I I ~ I X :  
much FDI to date has taken the form of rapidly concluded agreements 
in the midst of revolutionary privatization programs and changing 
political circumstances. Moreover, the elementary and evolutionary 
nature of property rights laws, plus the relative inexperience of both 
host governments and investors with FDI projects in the region, suggest 
that investment disputes will be relatively common in those countries. In 
the Pacific Rim region, differences in Asian and Western legal cultures 
make agreement on dispute resolution procedures unusually difficult; 
the former emphasizes the importance of flexible procedures and ad 

3. DeAnnc Julius, Inlrmationol D i m  Inurrlmrnl: Strrngthrnmng thr P o l i g  Rrgimr,  in MANAGING TIIE 

WORLD ECONOMY 269, 276 (1994); U.N. TRANSNT'I. CORPS. AND MCMT L)Iv., WORI.D INV~.STMEKI. 

REPORT 14 ( 1  992). 
4. Actual FDI flows to t h r  countries of Central and Eastern Europe a n d  the  former Soviet 

Union have lagged behind expec~ations, but t h e  number  of formal "registrations" of anticipated 

FDI projects has already become large. According to a n  estimate of t h e  United Nations Economic 

Commission for Europe (UNECE), there  were 72,334 such registrations totaling US$ 13.8 billion as 

of April 1 ,  1993. This is an unofficial estimate appearing in a preliminary undated table generated 

by the  Trade Division of t he  UNECE. Most of these projects, however, are qui te  small, and o n l y  a 
small percentage of them may be implemrnted. For a list of large projects t ha t  have already been 

implemented, Jrr 14 E-W. ~vESTMEM. & j01N'r VENTVRE NEWS 19-23 (1992); 5rr alro OECL), 
FOREIGN L)lRP.i:T IWSTLIENT (FDI) IN FIIIJWTKEN CENTRAL A N 0  EASIKHN E~IHOPMN E<:ONOMII:S I N  

TRANS~IION ( 1  992); Thomas Brewer, Indicarorr ofForrign L.hrrcl Inrirrtmrnt In thr Counrrirr ojCrnlral  and 

Earrrrn Europr and thr F o n n n  Souirt Union, 3 TRANSNAT CORPS. 1 15, 126 ( 1  994). 



hot, a&ptivt: resolution 01' tlisputcs, wliilc tllc laltcr cmphasizcs the  
establishment of extensive formalized rules that can be applied to  
individual disputcs. 

Any significant growth in thc number of unrcsolved invcst~nent  
disputes could be highly detrimental  to the  future ofFD1 flows through- 
ou t  the world, and such disputes could also cause strains in diplomatic 
relations between governments. As a consequence, investment dispute 
sett lement procedures will take  on greater  importance, and  the existing 
system of institutional ar rangements  will be under much more detailed 
and critical scrutiny.5 

Recent publications reflect the resurgence of interest in strengthen- 
ing investment dispute procedures in international institutions. Such 
procedures are central  in multilateral approaches to reforming the  
international regime for FDI; one such approach has been proposed by 
Bergsten and Graham and another by Julius. In a wide-ranging outline 
of potential elements in an  FDI regime, Bergsten and Graham%uggest 
that  any new accord "must . . . provide for an effective means to sett le 

5. T U I I  r;ltiondlrs r ~ , ~  strcngthcning thr international rrgime Tor Toreign direct investment, 
incllrdlrlg d i ~ ~ u t e  srttlrmcnt procrdurcs, arr analogc~us 10 those rrrr the rxistrnrc or an intrrna- 
tional trade The first is that international agreements and accompanying institutional 

creatr pressures ror an open, liberal world economic system that is ronduc~ve to a 
morr rllicirnt allocation 01' scarce resources than would br  obtained in a system dominated by 
t,:,li,,rl.tl I,;lrrivrs 10 i n ~ t ~ r ~ ~ . ~ t r ~ u a i t l  ~ ~ ~ 0 1 1 0 1 1 1 1 ~  ~ rans i~c t i~ms .  S ~ c m d .  11; thr extcnt that an interna- 
lil,ndl rcyintc crc.jtcr e nwrc stablr and tralnparcrlt Icgal .and i~~st i tut ional  Cran~rwork, it I;trilit.~trs 
inlcrnational investment by reduc~ng investors' (and governments') uncertainties about the Tuture 
pCllicy e ~ ~ v i ~ o ~ m r n t . T h e r c  is nlcourse a paradox in these twin rationales: the process ofcreating a 
new regime in itselr creates uncertainty ahout the policy environn~ent. tlowevrr, this is an 

unavoidable short-tcrm cost that must be borne lor the sake ofthe longer-term gainsonce the new 

system is In place- 
Therr  are two additirm;~l gcrxral ratianalcs, n,hich are bared mow on political, legal and 

grounds; they also pertain to international agreements concerning lnveslmenl and 
trade alikr. The first is that processes and institutions that facilitate international cooperation and 
constrain intcrnat~onal conflict arc inhcrr~rtlydesirable. For, j u t  a s  efliciency is a widrl? accepted 

criterioll Tor evaluating economic processes and outcomes, cooperation is a widely accepted 
h r  evalualiny poltrical processes and outcomes. The second is that the advancement o l the  

r u l r  of lat i  ;,I thc international lcvel is desirable as a way to countrr the anarchic tcndrncics 11l a 

drtelltr.alized intrrnational political rystcmuTlcgally sovereign nation states. 
Extensive analyses oC the more general topic o r  international legal and institutlrrnal arrangc- 

mcnts mnccrning roreign direct investrnen! (including, in particular, its promotion) are prokided 

by F.I. Shihata, Promolron ojForeign Dinct Inuertment-A Grnnai Account, with Parliculor Rejnmce to the 
Role o j l h r  It'orld Bank Croup, 6 ICSlU RE!'. 484 (1991); GEORGE S(:HWARIENL(EROER, FOREIGK 
IhV1'L:SThlEXlS AXI) I f l t :~K~1.103~l .  LAW (1969); FOKEICS I N \ Z S M E ~ ~  IX 11iE PRESEN~ ASD 4 NEW 

IKERNA~~OS:\I. EI ONOhlI(: OKIIER ( ~ c l l c v  C. Dicke ed., 1987). 
6. C. Fred Hrrgstrn & Edward M. Graham, Needed: .Ytr Inlrrnaltonal Hulrrjor l;orei,<n Dirert 

Iwtrtrnml, 7 Ih~' i .T~r\ t>t ,J .  1.5, 29 (1992). 

disputes both between governments and between international corpora- 
tions and governments." Julius similarly considers effective dispute 
sett lcment procedures to be crucial to  any new multi lateral  arrange- 
ments for FDI, and she has suggested specific: reform mc:asurcrs based o n  
current institutional realities and international FDI regimes in previous 
eras.' (Both the Bergsten-Graham and Julius proposals a r e  discussed in 
detail in Par t  111 below.) There  is, therefore, heightcned interest in 
initiatives to  s t rengthen investment dispute sett lement procedures and 
increased activity on the issue in international organizations. 

Dispute sett lement procedures concerning inter-government,  firm- 
government, and inter-firm disputes are  included in the  present  Article. 
There  has been a degree of institutionalized specializatior~ o f  function in 
terms of these three  types of disputes, but a comprehensive understand- 
ingof  the  entire international regime for investment dispute sett lement 
requires a n  examination of the  institutionalized procedures for all three  
types of disputes. 

Par t  I of the  Article briefly reviews the widcspread changes  in att i-  
tudes and national policies toward foreign direct investment that  have 
taken place in recent years. International institutional developments 
are  reviewed in Par t  11. Plausible scenarios for the  fu tu re  evolution o f t h e  
international regime a re  developed in Part 111, followed by concluding 
comments.  

I. CHANGING PERSPECTIVES AND POLICIES 

Twenty-five years ago, this journal published an important  and  widely- 
cited article by Goldberg and Kindleberger titled Toward a G A m j k r  
Inues lrnenl :  A Proposaljkr Supen~ision $ l h e  I n l e r n a l i o n a l  C o r p o r a l i o n . '  T h e  
article argued that  new multilateral institutional a r r angemen t s  were 
needed for "the problem of the regulation of the  international corpora- 
t i ~ n , " ~  and  it "called for a forum for the  problcms related to  the 
international corporation and  some procedures which could embrace 
dispute resolution . . . .""' 

Since that  article, numerous  scholars and organizations have dis- 
cussed the possibility of developing new international insti tutional and 

7. Julius, supra notr  3; set alro DEANNE,JLLIUS, GI.OUAL C:OMPANIUS AND PUHI.IC PoI.I(:Y: T I I E  
GROWING CELALL~NGE OF FOREIGN DIRECT INVESTYEM (1990) [hereinal ter ,Ju~rus,  GROWING CIUI.- 

IENGE]. 
8. Paul M. Goldberg & Charles P. Kindleberger, fiward a G.477701 Inorrlmeni: A Proporalfor 

Supruirion ojldr Infemalional Corporalion, 2 LAW & POL'Y IxVL BUS. 295 (1 970). 
9. Id. at 322-23. 
10. Id. at 322. 
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legal arrangrmcnts  cc~ncrrning the hrcign dircct invc.stnicnts ol'corl~o- 
rations. Thus, Bergsten envisioned a "truly new economic order" de- 
signed to  constrain conflictsconcerning investment among home govern- 
ments, host governments, and international firms." The American 
Society of International Law suggested that an expanded world trade 
agreement, built on the GATT, should also include provisions conc.crrl- 
ing FDI." Whitman briefly referred to the possibility of including FDI in 
a revised GATT system.13 Vernon called for a comprehensive set of 
international codes that would place strict limitations on the behavior of 
home and host governments regarding preferential treatment of inter- 
national firms.14 In a presentation of the outlines for a new Production 
and Trade Organization, Camps included provisions concerning FD1.I5 
The Committee for Economic Development also called li)r new intcrna- 
tional institutional arrangements that would liberalize national FDI 
policies. l 6  

Dunning anticipated the creation of a new international institutional 
framework for FDI as  follows: 

[I]t seems likely that the response to international business from 
[governments] and international organizations will increasingly 
parallel that toward trade, and that,  in due coursc, siniili~r 
mechanisms will be devised to provide an orderly framework for 
i n t c r l ~ a t i o ~ ~ a l  production and rcsourcc transl'crcrlce, as G A I T  
provides Tor trade in goods.'' 

More generally Barton and Carter"' have discussed the need Ibr lurther 

I I .  C. Fred Bcrgstrn. Comi~tqInr~mlmr~tt  Worr?, 53 FOREI(:N AFF. 135, 152 (1974). 
12. PANEI,  O N  1 ~ 1 ' 1 .  ' ~ ' K A I I I  POI 'Y k ~ N S I ' I ' I L ~ ~ I O N S ,  AM SO(:'Y Ot ~ V I .  IAW,  K I  - M , \ ~ I & ( ,  I I I I .  

S Y S ~ E M  OF WORLD TR\I)E: A PROPOSAI. tOb! INST~.~'I~T~ONAI. RKFORM 17-18 ( 1  976). 
13. Sk gcnrroNJ ~ ~ A K I N ~  WIN N~:(!MA(A~N WIII~.!.LAN, SUWAINING TIIE IN.I.~:RNAIIONAI. &:oNo(I(: 

SYSTEM: ISSUES FOR I! S. POI.I(:Y (1977). 
14. Sccgmnol!~ Raymond Vernon, The Multtnortonoh: No Stnngr Altorhcd, 33 FOREIGN POI.'Y 121 

(Winter 1978-79). 
15. MIRIAM CAMPI, THE CASE FOR .\ NEW GLOBAI. TRADE ORGAHIZATIOV (19RO); subsequently 

published as a chapter in B ~ I R I A L I  CAMPS & CATHERINE GWINN, COLIBCITVE  ANAC ACE LIE^^‘: THE 
REFORM O F  G I ~ B A I .  ECOhOhII(: ORGANI/ATIONS (1981). Sce o h  MIRIAM CAMPS & WII.LIAM DIEBOI.D, 

JR., THE NEW MUI.I.IIXIFRALIS%I: CAN THE WORLD T R ~ I ~ G  SYSTEM BE SAVED? ( 1  983). 
16. PROGRAM CO!.IM~.E, COhlhlnTEE FOR ECONOMIC DEVELOPMENT, FOREIGN IM'LSI'MES~ IS 

THE UNITED STATES: WllAT h t 5  IT SIGN.~L? ( 1  990). 
17. JOHN DUNNING, ~~~I .TINATIOXAIS,  TECHSOLOGY ASD Co!.fPt~nmt;s~ss 25 (1988); 

Jotis DUNNING, MULIISATIONAI. E&~RPIUSES ~ N I )  THE GLOBAL ECONOMY (1992). 
IR.  S ~ c g c n c r o l ~  John H. Bar~on  & Barry E. Carler,InlcrnollonolLow ond~nrlzlulionrjor oNcil,;igr, 

81 CEO. LJ. 535 (1993). 
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institrltioni~l tltv:lopmcnt on t h r  part of intcrnxtional rconomic organi- 
zations in order to  more successlully meet the cl~allerigcs poscd by a 
variety of changes in the world economy. 

Recently, there have been important developments within several 
international organizations reflecting such concerns, and  there has been 
a concomitant resurgcncc of intcrcst in additional rcforrns of intcrna- 
tional institutional arrangements. However, the terms of the discussion 
and reform efforts have shifted in recent years; whereas the emphasis 
was previously on regulating corporations, the  emphasis now is on 
liberalizing government policies. 

There  a re  several reasons for this shift in emphasis. Host government 
policy-makers who previously focused on regulating FDI are  now more 
concerned with attracting FDI. This atti tude adjustment has been 
illustrated by the tangible liberalization of FDI policies by many host 
governments, particularly among developing countries.'' However, a t  
the same time, atti tudes in the United States  have shifted in the  
opposite direction. T h e  large increases in FDI into the  United States  
during the latter half of the eighties prompted public and congressional 
concern about the implications for the competitiveness of U.S.-owned 
firms and technology transfers. In rcsponsc, thcrc has been increasing 
interest in international institutional initiatives that would take adva~i-  
tage ol' thc more liberal attitudes and policics of developing countries 
while at  the same time resisting the opposite shift in the  United States. 
Thrsc  s l~if ts  in prrspc.c.tivr s i m ~ ~ l t a n r . o ~ ~ s l y  havc prcsentcd an opportu- 
nity and ;I need lor rclbrnl i l l  i~~ tc rna t io l~ ; r l  i ~ ~ s t i t r ~ t i o ~ ~ i l l  ;~rr;ulgelllt.llts. 

In addition, among academic specialists, the shift in emphasis from 
regulating corporations to liberalizing government policies reflects a 
change in theoretical thinking about foreign direct investment. In the 
earlier prriod, ;~cadrmic  thinking reflrctcd an emphasis on I he ineficicn- 
cies and economic rents associated with the li)rcign dirrct i ~ ~ v e s t ~ n c n t  
behavior of firms in oligopolistic industries. In recent years, this focus on 
the undesirable features and consequences of FDI has  been largely 
supplanted by a different theoretical emphasis, which focuses on the 
efficiency gains of FDI as a way to  circumvent the inefficiencies due to  
naturally-occurring and government-created market imperfections asso- 
ciated with international trade and licensing.20 T h e  foreign direct 

19. Evidence ofthis policy shin during the 1980s can bc bund  in THOM B ~ w ~ E R ,  FORUGN Dmcr  
~WSTMN IN D ~ D P I N C  C o r n  (1992), UNTIED NATIONS CENIER FOR TRANSNATIONAL CORPORA- 
TIONS, (kVERhUFh7  Pol1c~$ AND FORFJGN DIKELT INVETMFN~ ( 1991). andJACK N. BEEIRMAN & ROBERT E. 
GROSSE, IE~R'V~TIO'VAI. BUSINLS AND ~WFLNXONIS: ISSllFS AND ~ N S I T I U ~ ~ O N S  ( 1990). 

20. For a review and recons~deration of these themes in the theoretical l i ~ e r a ~ u r e  on FDI, see 
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investments of corporations, in this theoretical analysis, thus mitigate 
the inefficiencies created by government policies that inhibit interna- 
tional trade and licensing. The  current reform effort conscqucntly 
emphasizes the liberalization of government FDI policies. However, 
there is a continuing interest in finding a suitable mix ofobligations and  
rights for both firms and governments to be included in a new interna- 
tional regime." 

T h e  existing scholarly literature on investment disputes is inadequate 
as an  analytic base of ideas and information for public policy discussions 
in this reform effort. The inadequacyof the  l i terature is evident in three  
bodies of studies. First, the literature on investment disputes has been 
dominated by both legal and political risk studies concerning expropria- 
tion, particularly in developing countries; although such studies a r e  
relevant t o  the  policy reform dcbate, they a re  inadequate by themsclves 
because of their  narrowly focused concern with expropriation.'2 Second, 
the l i terature on trade disputes has been preoccupied with the technicali- 
ties of thc GATT dispute settlement procedures; again, although this 
l i terature is relevant, it is limited by its exclusive focus on trade disputes 
and neglect of investment disputes. Third ,  although many commenta- 
tors have recommended the creation o f a  new international institutional 
framework for FDI, and although there  have recently been more fully 
developed outlines l ix such arrangcments presented, as noted above, 
there  has not been detailed scholarship fbcused spccifcally on invcst- 
mcnt disputc scttlclnent 1~roc.ctltrrc.s. 

Proposals to crcatc a ncw international legal and institutional framc- 
work for FDI have not been voiced in a political or  diplomatic vacuum. In 
fact, thr re  have been a variety of rcform initiatives and langible 
institutional developments over a five decade pcriod, beginning in the 
mid-forties with efforts to create the  International Trade Organization 
([TO). The  I T 0  would have complemented the International Mane tary 

grllerally Thomas Brewer, C o ~ u n m r n ~  Polr~rr~, Morktl ImpnJclion~, ond Fortip D~mr In~:rr/mmr, 24.1. 
OFIKT'I.BUS. S.~UI)IL~ 101 (1993). 

2 I .  Compare, for instance, the concern wi th  finding such a mix i n  Bergsten & G r a h a m ,  c u p  

~ w t r  6, r r ~ d  Ihr  cmphasis o n  thc polictes ofgovernments inJulius,rupro note 3. 
22. Kcpresentative Items among thc. legal studics of expropriation and rclatrd invcstmc.r~t 

disputc seltlcment issucs can br found i n  various issues of ICSID Rtvrtu: Fomgn In i~ f i imtn l  Lou, 

Journal; representative items antong thc  p~l i l ical  risk studies can bc found in Pot.mc:~~. Rau 13 

I S I E R N ~ ~ O ~ A I .  BIUIKLU: NEW DIREC~IONS FOR RLSMRCH, ~ Z ~ N A G E ~ I E N I . ,  ANlJ PUBI.IC POI.I<:Y (Tho- 
mas I.. Brcwcr ed.. 1985). 

Fund (IMF) and thc International Bank for Reconstruction and Develop- 
ment  (IBRD), established by the Bretton Woods agreement  of 1944. 
Following the Bretton Woods c:onfcrence, in a subsequent scries of 
conferences in London (1946), Geneva (1947), a11d tIavana (1948), t he  
United States and the United Kingdom initiated efforts t o  create  a new 
International T rade  Organization that  would have had much more  
extensive authority than the G A T T . ~ ~  Although the initial proposals t o  
create  the  I T 0  did not include any provisions concerning FDI, dur ing 
the  I T 0  char ter  negotiations, the issue of FDI was raised a t  the London - 
conference by developing countries in the context of'a proposed chapter  
on economic development. 

After the U S .  Congress failed to ratify membership in the ITO," 
there  was a lull in diplomatic efforts to create a new multi lateral  
institutional framework for FDI. Since the hiatus following the dcmise 
of the I T 0  initiative, however, there  have been many developments in a 
variety of institutional contexts. These  developments are  discussed 
below in terms of their basic features and their relevance t o  i ~ ~ v e s t m e n t  
dispute sett lement procedures. We begin with GATT/WTO and  the  
Uruguay Round agreements  since they embody significant changes in 
institutionalized investment dispute sett lement procedures. 

A. General Agreemen! on T a r ~ f s  and Trade- World Trade Organization 

Until the LJruguay Round, there werc only a few instances in which 
FDI issues wcrt: on  the G A T T  agenda.25 T h e  first t ime was in the 
mid- 1950s when a "Resolution on International I n v c s t n ~ c ~ ~ t  for Eco- 
nomic 1)cvclolment" was adoptc:tl. Tha t  resolution called upon the  
contracting parties to provide for "security l i ~ r  c x i s t i ~ ~ g  a r d  fu tu rc  
investmcnt,  the avoidance of double taxation, and facilities for t he  
transfer ofearnings."'%n investment-related case entered the G A T T  

23. WIL1.LAM BROWN, THE U N ~ E D  STATES A N D  TIIE K E ~ T ~ K A I I O N  OP W0RI.l) 7'RADE 152-53 
( 1  950); RICHARD GARDNER, STERI.INC-D01.1~~ DIPLOMACY: THE ORIGINS AND THE PROSPECTS OF OUR 
I~TERNATIONAI. ECONOMIC ORDER 365-66 (1969); CIAIR WII.COX, A CHARTER K)R WORLD TRADE 
145-48 (1972); Havana Charter for a n  Interational Trade Organidatron, Mar. 21, 1948, U.N. Doc. 
E/CONF.2/78, repnnltdin U.S. DEP'TOF STAIF, PUB. 3206, ~ I A V A N A  CHARTER F O R  AN I.VTERNATIONAI. 

TRADE ORGANI~I ION AND FINAL ACT AND RF.IAI'F.D D~(:IJMF.NTS (1948). 
24. There was concern in Congress thal  the IT0 would h a w  had too m u c h  authority, 

particularly with regard to anti-competitive business prarticcs. 
25. Thr future  of FDI issues more generally at the GATT/WTO is d n a l y d  in a broader 

diplomatic context In Thomas Brewcr & Strphen Young, Tht iUulliloCml A{rndo,Jor FDI, I8 J. 
WORLD C O Y Y ~ T I O X  67,83 (1995). 

26. Paul B. C h r i s ~ y  111, h'egotioring I n z e ~ l m t n l  In  /ht  L i l 7 F A  Col//or F u n c l ~ o n o b ~ m ,  12 MI~:I I . , ] .  
1~r't.L. 743,776 (1991). 
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dispute settlement procedure only once, in a case, concerning the 
Canadian Foreign Investment Review Agency, which dealt primarily 
with import restrictions." An attempt by the United States to place 
investment issues on the Tokyo Round of GATT negotiations in the 
1970s WAS u~~s~~c .cx~ss l i~ l .  

The Uruguay Round agreements, however, include numerous provi- 
sions concerning investment issues as well as dispute settlement proce- 
dures. It is useful for present purposes to consider the Uruguay Round 
results as twenty-two principal instruments (twenty-one Agreements 
and onc. Ilntlcrstantling), plus the associated Ministerial I)ccisio~ls arld 
~eclarations.'" 'I'hcy are listed in this article in Appendix I ,  where their 
provisions concerning both investment issues and dispute settlement 
procedures are noted. For the specific purpose of describing the provi- 
sions concerning investment dispute settlement procedures, five agree- 
ments and one understanding are particularly important: 

-Agreement Establishing the World Trade Organization 
(WT0)  ,'" 

-General Agreement on Tariffs and Trade 1994 (GATT 1994),"0 
-Agreement onTrade-Related Investment Measures (TRIMs),~'  
--General Agreement on Trade in Services ( G A T S ) , ~ ~  
-Agreement on Trade-Related Aspects of Intellectual Property 

Rights (TRIPs) ,.3:' 
-Understanding on Rules and Procedures Governing the Settle- 

ment of Disputes (DSU).34 

27. Kd~h .~r l  h l c ( : t r l I ~ ~ ~ ~ I ~  & K00cr1 F. O w n ,  L ~ n k q  Negotrofrons on Trade and Forezgn Direct 
Inaes~menl, ~n T I I E  ~~~~~~~~~~~K)%AI. CORPORATION IN 'rltt: 1980s 334 (Charles P. Kindlebcrger & David 
B.  Audretscll I&, 1983). 

28. Set RI \tll.IS Ot I I I ~ :  lJKtl~:t '~\ \  Rot N I ) ,  rrrpra I I O I C  I ,  ill VI-vii~. 
29. Marrakcsh Agreement Establishing the World Trade Organization, April 15, 1994, 

~epnnfedrr* Rt.st'1.1-s (>t n l r  LJKI.I;I A Y  RI)I.NI), ruPm Ilolc I, at 5 [hertinafter WTO Agreement]. 
30. General Agreement on Tarifi and Trade, oprnedjor signature Oct. 30, 1947, 4 B.I.S.D. I 

(1969). Thr inilia1 GA7T text can also br round at 61 Stat. pts. L 6 ,  and 5.5 I1.N.T.S. 187 

(unamended). 
31. Agreement on l'rrdr-Related lnvcstmrnt hfcasurps, reppnnted in R~5til:rs o t  -n~t. Uwucrj:\y 

Rot~?iv,supo note I .  at 163 [hcreinaft~r TRIMs Agreement]. 
32. General Agreement on Tradr in Senices, Dec. 15, 1993, reppnnlcd In RESI:I.TS OF T I I ~  

URUGUAY ROI'N~>,supra note I ,  at 325 [hereinaner GATS Agreement] 
33. Agreement on Tradr-Related Aspects or Intellectual Property Rights, Including Trade in 

C o ~ ~ n t e r k i l  Goods, D ~ L .  15, 1993, reprinftd 111 R t x l n s  Ot .TIIE URUGUAY ROUND,SUPI~ note I ,  at 365 
[hereinafter TRIPS Agrecmcnt]. 

34. Understanding on Kdcs and Procedures Governing the Sertlemen~ o r D ~ s ~ ~ ~ r ~ ,  Drc. 20, 
1991, repnnled In Rcsuns Ot n lc  UKUGCAY ROUND, supra note I ,  at 404 [hereinaTter Dispute 
Settlrment 1Jnderstanding). 
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The W T O  Agreement is important for both investment issues and 
dispute settlement procedures because i t  establishes the umbrella insti- 
tutional framework, policy process, and administrative structure for all 
matters. In particular, the W T O  Agreement establishes the following 
botlirs: the Millistcl.i;d (:olili:rc.~lc~c~, wllic.l~ will I K I W  c,vc.r;rll polic.y ;ltrlhor- 
ity; the General Council, which will have authority on a continui~lg basis 
in the intervals, of up to two years, between the meetings of the 
Ministerial Conference; the Council for Trade in Goods, which will 
administer the Uruguay Round agreements on goods, including the 
TRIMS Agreement; the Council Sor Trade in Services, which will admin- 
ister the GATS Agreement; and the Council for Trade-Related Aspects 
of Intellectual Property Rights, which will administer the TRIPs Agree- 
ment. There will also be a Committee on Trade and Development, a 
Committee on Balance-of-Payments Restrictions, and a Committee on 
Budget, Finance, and Administration-all of which could become in- 
volved in selected aspects of both investment issues and dispute settle- 
ment procedures. Furthermore, the WTO will administer the Dispute 
Settlement Understanding, and the WTO General Council will act as 
the Dispute Settlement Body. 

Investment issues are brought into the WTO institutional framework 
through three Agreements: the Agreement on Trade Related Invest- 
ment Measures, the General Agreement on Trade in Services, and the 
Agreement on Trade Related Aspects of Intellectual Property Rights. 

The TRIMs Agreement, which concerns only trade in goods, provides 
for notification, transparency, national treatment, and the phased elimi- 
nation of TRIMs. It also provides an "Illustrative List" of TRIMs that 
are inconsistent with national treatment (domestic content require- 
ments) or that reflect quantitative trade restrictions (import-export 
balancing requirenlents, foreign cxchangc balancing requiren~cnts, ant1 
export restrictions). A Committee on TRIMs will be established to 
facilitate consultation among Members and to monitor the implernenta- 
tion of the TRIMs Agreement. In addition, article 9 of the TRIMs 
Agreement provides that the Council for Trade in Goods will review the 
operation of the Agreement within five years. The Council will consider 
whether the Agreement should be complemented with provisions on 
investment policy and/or competition policy. This review process could 
add significantly to the coverage of investment issues by the W T O  in the 
future. 

The GATS Agreement is more extensive and complex than the 
TRIMs Agreement, and only a few key provisions can be highlighted 
here. The GATS Agreement includes foreign direct investment within 
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the scope of its application by defining trade in services to include, inter 
alia, "the supply of a service . . . by a service supplier of one Member,  
through commercial presence in the territory of any other  Member."'" 
It defines "commercial presence" to mean "any type of business or 
professional establishment, including through (i) the constitution, acqui- 
sition or maint rnance of a juridical person, or  (ii) thc crration or 
maintenance of a branch or a representative office, within the territory 
of a Member for the  purpose of supplying a ~ervice."~"hus, FDI is one 
o f t h e  four "modes of supply" o f se~v ices . ' ~  

The GATS Agreement includes provisions concerning notification, 
transparency, most favored nation t rea tment ,  national t rea tment ,  mar- 
ket access, subsidies, and lbreign exchange restrictions 011 capital ac- 
( Y I ~ I I I I  ; t t d  ( .~ t r r t .~ t f  i1t.t.o11111 I I . . I I IS:L~.~~OIIS.  11 ; I ~ O  1)1.ovidt.s Ii)r "stt(.ct~ssivr 
rounds of'negotiations, beginning not later than five years from the da te  
of entry into force of the  WTO Agreement and periodically thereafter,  
with a view to achieving a progressively higher level of l ibera l i~at ion." '~  
As with the five year review provision in the TRIMs Agreement,  noted 
above, this provision in the GATS could lead to more  extensive coverage 
of investment issues. 

The TRIPs Agrcerncnt is rclatiwly Icngthy and complex. A l t h o ~ ~ t ~  it 
does not include any explicit references to foreign direct investment, the 
Agreement is important to foreign direct investors because their invest- 
ment projects typically entail international technology transfers be- 
tween parent firms and their foreign affiliates; hence, licensing agree- 
ments concerning the  intellectual property rights of parent firms and 
their Ibrcign afliliates a r e  widely used. Intellectual property is defined 
broadly in the TRIPs Agreement to include copyrights, trademarks, 
industrial designs, patents,  and layout designs of integrated circuits. 

The TRIMs, GATS, and TRIPs Agreemrnts expand tht. GATT/W?'O 
I'r;irnc*work to indtldr ;I varicly of Ihc.ign direct i ~ ~ v e s t n ~ t . n t  issllt:s; 
accordingly, disputes concerning foreign direct investments, a s  well a s  
trade, will be subject to the new dispute sett lement procedures embod- 
ied in the Uruguay agreements. The core of the  new, strengthened 

35. ( ; ~ A ~ ~ ( . P I I I I . I I ~ .  supra 1101(. 32. art. 1(2)(<), at 32H. 
36. I d  art XXVlll(rl), at 349. 
37. Thr othrr  t h r r c  arc drhnrd In ; lr t idc I(2) o f t h r  CATS as " the  supply of a srrvice: (a)  from 

thc territnry o fonr  hlrmbrr mto the territory of a n y  other Member; (b) in t h e  trrritory o fonr  

Member to the servirr ronsurnrr of any othrr hlrmber; . . . . (d) b) a wr\.ice supplier of one 

Mcrnbor, through prrsenrr of natural perwns of .I h l ~ m b r r  in the  trrritur) of a n y  o th r r  Illembrr." 

I d  art.  l(P),  at  328. 
38. Id ar t .  XIX(l), at 313 
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dispute sett lement mechanism is established by the Dispute Set t lement  
Understanding, which is supplemented by five Ministerial Decisions. 
These new instruments are  in addition to  the  provisions of GATT 1994, 
which includes the  existing GATT articles XXII  and XXIII  concerning 
consultation and dispute sett lement procedures. 

T h e  1)isputc: Sett lement Undrrstantling lists in Appendix I thc Agree- 
ments  tha t  a r e  covered by the Understanding: t he  agreements  on t r ade  
in goods (including TRIMs), the General Agreement  on Trade in 
Services, the Agreement on TRIPs, and sectoral Plurilateral Agree- 
ments.  In addition, most of those' agreements  also have provisions 
indicating that t he  DSU applies to t hem.'" 

O n e  of the most important provisions of the  I l i spute  Set t lement  
Undcrstanding-and intlwtl ol' t l ~ c  entire packagr of Uruguay Kountl 
results-is the significant change in the  procedures for the member  
governments' consideration of dispute panel  recommendation^.^^ In 
structural  terms, the  General Council, acting a s  the Dispute Set t lement  
Body (DSB), provides a formal forum where Members  can review the  
results of dispute panels and the dispute Appellate Body. T h e  new 
procedures have reversed the r rquirement  for a "consensus" (i.e. unani- 
mous agreement)  of the Members in the process of approving or  
rejecting the  reports of dispute panels or t he  dispute Appellate Body. In 
the past, a unanimous vote of the Members,  including t h e  Parties to the  
dispute,  was required to approve dispute panel reports. In the fu ture ,  
however, a unanimous vote of the Members,  a s  the  Dispute Set t lement  
Body, will be needed to reject a report from a dispute panel or  the  
dispute Appellate Body. This important change is embodied in articles 
16(4) and 17(14) a s  follows: 

Within 60 days nftcr the datc. of circulation of a panel r rpor t  to 
the  Members,  the  report shall be adopted a t  a 1)SB meeting 

39. The application of the  DSU in plurilateral agreements is conditional upon agreement by 

members of those agreements that t h e  DSU applies. There are  also "Special or Additional Rules 

and Procedures Contained i n  t h r  Covered Agreements," Disputr Settlement Ilndvrstanding, supra 

note 34, app. 2, at 430. These are  (he Agreements concerning Anti-Dumping, Technical Harriers to 

Trade, Subsidies and Countervailing Measures, Customs Valuation, Sanitary and Phytosan~tary  

Regulations, Textiles, and t h e  GATS. Howcvrr, only t h r  GATS Agrrcmcnt  pcrtainr sprrilically to 

investment (as well as t rade) .  The net eKect o f t h i s  additional list is that  therc  is variability in t h e  

applicability of t h e  new dispute se(tlement procedu~es across agreements; h o w v e r ,  t h e  new 

consensus procedures of t h e  Disputc Settlement Body, as discussed in the  next  paragraph, apply 

wi thout  restriction to investment issues. 

40. These changes were a central concern ofsome members of t h e  Cnngress tha t  led them to 

impose a condition for their support of the  WO-namely t h e  creation of a panel tha t  would 

d e t e r m t n ~  ifU.S. interests are adversely arerted by WOdec i s ions .  
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unless a P a r 9  to the dispute formally nottfies the D S B  of its decision to 
appeal or the D S B  decides by consensus not to adopt the report. If a Party 
has notified its decision to appeal, the report by the panel shall 
not be considered for adoption by the DSB until a f ter  completion 
of the  appeal.41 
. . . 
An Appellate Body report shall be adopted by the DSB and 
unconditionally accepted by the Parties to  the dispute unless the 
D S B  decides bv consensus not to adopt the Appellate Body report within 
30 days following its circulation to  the  member^.^' 

l 'l~c.rcli)rr, whcthrl .or not thcrc. is an  appral  o f a  dispute panel report  
through the Appellate Body, the Dispute Settlement Body can reject a 
report on  a dispute only by a unanimous vote within a prescribed t ime 
period.43 ~ a c k s o n  has assessed this innovation as follows: "It ingeniously 
establishes a new appellate procedure that will substitute for some of  
the process of council approval of a panel report . . . . [Tlhe ult imate 
result [is] that the appellate report will come into force as a mat ter  of  
international law in virtually every case."44 These changes are  not only 
an  important development for the dispute sett lement process in particu- 
lar but are  also an  important development for the effectiveness of the 
WTO as a key institutional manifestation of the international invest- 
ment (and trade) regime. Thus, for instance, Wolff has asserted that 

41. Id. art. 16(4), at 417 (emphasis added). Footnote 7 provides that "Ifa meeting of the DSB 

is not scheduled within this period at a time lhat enables the requirementsofparagraphs I and 4 of 

16 to be met, a meellng of the DSB shall be held for th~s purpose"lr1. at 417 n.7. 
42. Id. art. 17(14), a( 419 (emphasis added). Foornotr 8 provides that "Ira meeting of lhc DSH 

is l ~ t  srheduled dunng this prriod, such r mrrting of rhe DSB shall be held Tor this purpose." Id. at 

419n.H. 
43. Appvnd~m 10 I hr DSU, plus five hlinisrer~al I)r<isions, provide add~t iw~al details ahout 

the dijputr scltlemc~~t pruLUJS, iu~ lud~ng I ~ P  ~ ~ ~ l n l ~ ~ s l t i u f t  and procrdurrs ol disl~ulc ~~anels, thr 
Appellatr Body, and Expert Review Craups. The 6vr M~nisterial Decisions are: the Decision on 

C:rrl,~in I ) I J~ I I I ~  SL.II~I.IIII.III I '~I>L~LIII~J 101 IIII. (;CII~I.II AK~I.I.IIIVIII OII '1'1.10r 111 S ~ ~ v i c c ~ ,  rrpnt~~rdln 

RF,st~l.rs o f  m e  LJR~W:.A, ROL'W, supra note I, at 157; Decision on thr Applica~ion m d  Hrvicw ul 

thc understand in^ o r 1  Rulrs and Procedures Governing the Selllemcnt of Disputes, rcpnnrcd in 
R h u L n  OF TIIE URI:GUAY ROUND, supra note I, at 165; Decision on Improvements to the GA'IT 

Dispute Settlement Rules and Prccedures, G A I T  Doc. MTN/FA 111-10 (1991); Decision on 

SI,III<~:LI~ Rwivn for 1)1\pt1tr SCII~PIII~'III P~III~Is, G A I T  Doc. MTN/FA 111.1 I(l1). (1991); 

Drcision on 1)isputr Scltlelncnt pursu:~nt lo l l ~ c  Agrrcmcnt OII I ~np l r~nc~~ t :~ t i t , r ~  vf A~tic Ic VI  <,I 
G A I T  I994 or Part V of the Agreement on Subsidies and Countervailing Mcasures 1994, rcprinlrd in 

RESULTS OF THE URUGUAY ROUND, supra note I, at 453. 
44. John H. Jackson, Managing Ih Trade Svslern: Thc World Trade Orgontzallon and ~hc POJI-Uruguay 

Round GATT.ilgcnda, in M~~ACINC THE WORLD ECONOMY 131, 141 (Peter B. Kenen ed., 1994). 
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"whether dispute sett lement works is going to be the  l i tmus test of 
whether the  W T O  is seen as a success or failure."45 

There  is a n  additional change in the dispute sett lement procedures 
that  is of special importance to  FDI, namely the provision for cross- 
retaliation between agreements;  there are  limitations, however, to the  
cross-retaliation ~ ~ ~ o r t u n i t i c s . ~ ~ c t a l i a t i o n  as a rcsult of a d ispute  
sett lement decision can occur if a losing party chooses not t o  modify the  
policy found to  be inconsistent with a W o b l i g a t i o n  and  bring i t - in to  
conformity with the dispute sett lement decision of the WTO. Cross- 
retaliation involves retaliation outside the policy a rea  and agreement  of  
the dispute-for instance, withdrawal of an  intellectual property conces- 
sion in a dispute in which a policy concerning t rade  in goods is found to 
be inconsistent with W-I'O obligations. Investment disputes can bc 
linked to t rade  disputes through the  dispute sett lement process in the  
provision of DSU article 22,3(c) under which a complaining Par ty  in a 
dispute under one agreement  can suspend its concessions under  ano the r  
agreement .  Thus ,  t rade  disputes under the  various t rade  ag reemen t s  
could spill over into investment-related issues under  the   TRIM^, GATS, 
or  TRIPS Agreements. This could occur even though the  disputes would 
originate under  more traditional trade-related agreements ,  such a s  
those concerning dumping o r  countervailing duties.47 Fur thermore ,  t he  
opposite is also possible-that is, cross-retaliation in the  form of the  
withdrawal of a concession concerning trade in goods could result f rom 
an  investment dispute raised under the GATS. T h e  new dispute resolu- 
tion procedures will be reviewed within four years of the ent ry  of t he  
W T O  into force. 

References todispute  sett lement procedures are  also contained in t h e  
industry-specific Agreement on Textiles and Clothing48 and in the  

15. Alan W. Wollr, (:omn~rnl, In MAKA(;IN(. l11E wo~1.11 E(:I)N~MY 152. 154 (Pvtrr H. Kcnvn 

ed., 1994). 

16. ( : r o ~ ~ - r t . ~ ; ~ l i ; t l i ~ ~ ~ ~  is r x c  IIIII~II f1m1 1111. qwrrnlncrlt pr~mIrPm(.nl pl11111.ttrral ajirccmrnts. 

See Dispute Sctrlcment Understar~dilt~. wpra 1101r 31, art. 2215). at ,124; A g r r r ~ ~ ~ r ~ ~ t  1111 (;OVCI II~IN.III 

Procuremenl, art. XX11(7), repnnlcd In RESIII.TS OF T H E  URUGUAY ROUND, supra note 1, at 438. I n  
addition, retaliation opporlunitics w ~ l h ~ n  IIIC wope ofthe initially-relevant agreement (r g. TRIMS, 

GATS,TRIPs) must be insufficient. 

47. For information on Ihr prrvious G A I T  procrdures, scr Christy, supra note 26; Guy Ladrcit 

d r  I.acharic~c, I l e  I& 1;rnrnrrr~orA fur Infcrnnmnal h d r ,  In 'I'KAII~: 1'01.1(:1KS N)K A H t n l . : ~  FII.I.IIR~:: 

THE ' L E ~ L E R  R E ~ R T , '  THE m O / G A ' I T  AND THE URUGUAY ROUND 95 (1985); Jrr also PIERRE 

PESCAI.ORE ET AI.., HANDBOOK OF G A I T  DISPUTY S E ~ E M E N T  (1 991). 

48. Agreement on Textiles and Clothing, rcpnnlcd in RESULTS OF ME URIJGUAY ROUND, supra 

note I, at 85. 
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Agreement on the Implementation of Article V14' concerning anti- 
dumping. Whereas the Antidumping Agreement provides for dispute 
settlement through the normal GATT dispute settlement p ro~edure ,~ '  
as strengthened by other Uruguay Round agreements, the Textiles and 
Clothing Agreement provides for dispute settlement through a special 
Textile Monitoring ~ o d ~ . ~ '  

Finally, operation of the Trade Policy Review Mechanism (?'PKM), 
though not a dispute settlement p r ~ c e d u r e , ~ '  can affect investment 
issues by clarifying and reporting members' FDI policies. 

1%. Or4uni;alion Jor Gonomic  Cookeralion and Deuelopmenl 

Investment issucs have been central to the agenda of thc Organiza- 
tion for Econornic Cooperation and 1)evelopment (OECD) since its 
creation in the early 1 9 6 0 s . ~ ~  During its first year of operation, the 
OECD mcml~er  countries adopted two codes to liberalize intcrnatior~al 
capital flows-the Code of Liberalisation ofcapi tal  Movements and the 
Code of Liberalisation of Current Invisible Operations.54 In addition, in 
1976 the OECD members adopted a Declaration on International 
Investment and Multinational Enterprises, which includes the National 
Treatment i n ~ t r u m e n t . ~ ~  

To date, however, the OECD has not included strong investment 
dispute settlement procedures in any of these three  instrument^.^" 

49. Agreement on Implementation of Article VI of the General Agreement of Tariffs and 
Trade 1994, rcp'nfcd In RESULTS OF THE URUGUAY ROUND, s u p 0  note I ,  at 168 [hereinafter 
Agreement on Article VI]. 

50. "No specific action . . . can be taken except in accordance with the provisions of G A m  

1994.. .."Id. art.  18.1,at 193. 
51. Agrecmrnt on Trxtilrs andClothing,rupra note 48, art. R, at 99-100. 
52. Trade P~lliry Rrvirw Mcrhanism, rcpdnlcd in  RESUI.TS ot , 1 1 1 ~  URUGUAY K O I I N I ) , J U ~ ~ O  notc I ,  

at  434. StcolroJackson,supa note 44, at 137. 
53. For a more encompassing analysis ofFD1 issues on the OECD agenda in the past, present, 

and fu ture ,  see generally Brcwer & Young,supra note 25. 
54. See, c.,c., OECD, OECD I n n w ~ e m  FOR htou(~n~c; TIIE 1.1nr:ant.tsn.no~ OF FOREI(:N 

I)lRt:r:.I INVC$~M~.NI  (19!)'$); 1). (;I~EKTIN & 1. K ~ R ,  BIIII.I)INU AN IN.I '~ ;RNA'I~~NAI.  ~NVF-YIX~LN.I. 

ACCORI) (1989); lars Oxelheim, Foreign Dincf Inucrtmcnl and the Libnolizofion ojCopilol Moucmmls, 

Ttie Gment. RACE FOR FORCIGN DIRK(:T 1~nslMEN.r (I.ars Oxelheim ed., 1993). 
55. A Drafi Convcnlion o n  thc  Protection of Foreign Property was completed by the OECD in 

the mid 1960s, and a related set of principles was accepted by the OKCD in 1967. Howrver, the 

~ ~ V ~ I I I ~ O I I  w.13 n r w r  I I I I I I I : I I I ~  . I ( ~ ~ I ~ I I I ~ ( ~ , . ~ I I I ( ~  1 1 1 ~  pri~t<ipIrs wr t c  I I U ~  t n ~ l r  l > i t ~ ~ l i ~ ~ ~  CBII l l l ~ l l l l ~ ~ ~ r  

governments. 

Christy, for example, notes that: 

As compared to the GATT, the dispute settlement mechanism 
of the [OECD] Codes is weak. The Codes provide no right of 
retaliation or other means of positive enforcement, but instead 
seek compliance through a system of notification, examination, 
and consultation. A committee on Capital Movements and 
Invisible Transactions (CMIT) is the oversight committee for 
the Codes and conducts periodic examinations of members' 
reservations and derogations. For those seeking redress against 
a member for improperly invoking a derogation or  lbr li-ustrat- 
ing or violating its liberalization commitments, there exists only 
a right to notify the Organization, and in the case of a n  
improper derogation, to have the situation examined by a 
"special Ministerial Group." The CMIT considers these com- 
plaints, but the Codes 57 provide neither "carrot" nor "stick" to 
ensure compliance. 

However, negotiations are currently in progress on a new OECD 
Multilateral Agreement on Investment (MAI) that would strengthen 
the provisions of the OECD agreements in several respects and that 
could include a provision concerning investment dispute settlement 
procedures in particular.58 The OECD Secretariat has had a feasibility 
study under way for several years to determine whether and how a 
strengthening of the OECD liberalization codes and national treatment 
instrument might be ~ n d e r t a k e n . ~ '  At their June 1993 ministerial 
meeting, the OECD member governments decided that the feasibility 
study by the OECD Secretariat should advance to a more detailed 
analysis of specific problems and alternative solutions in the develop- 
ment of an agrcemcnt, and in May 1995 a decision was madc by thc 
member governments to  enter into more lbrmal negotiations during 
1 995.60 

Dispute settlement is one of the specific problem areas now under 
morc detailed analysis by the Secretariat and a working group of 
member governments, and there is likely to be a provision concerning 

57. Christy,supro notc 26, at 771. 

58. William H. Withercll, Inucsfmml, .S~NKCI, Toxof~on ondCompf i r~on ,  Bus. E(:o~.,,Jan. 1995, at 

2 9  111 ~ l i r c ~ ~ s a i m s  w i l l ~ i n  1111. OE(:l). tltr MA1 war  prrviw~sly k n o w n  ;IS ;I "wi(lc.r illv~.?ll~l~cnt 
ins t rument"  (WII) and then as a Multilatcral Investment Agreement (MIA). 

59. 0bX:I). r v p o  notr 54, at 13. 
60. Withercll,supro notc 58, at 29. 
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dispute sett lement in any eventual MAI. At this stage of the discussions, 
however, the nature  of such a provision is undecided."' 

C .  United Nations 

In the past, the program on transnational corporations within the 
United Nations was carried out by the Center  on Transnational Corpo- 
rations (1975-1992) and by the Transnational Corporations and Manage- 
ment Division of the  U.N. Department of Economic and Social Develop- 
ment ( 1992-1 993). T h e  Commission on Transnational Corporations 
negotiated a draft  Code of Conduct for Transnational Corporations. 
The Code, horcvvcr, remains incomplete, and the negotiations havc 
been t~iscont inued.~ '  The re  were also negotiations within the United 
Nations Conferencr on Trade and Development (UNCTAI)), particu- 
larly lo CIY:;IIC .I Rrstrictivc Bt~sincss Practices codc; howcvcr, aficr 
many years of activity, beginning in 1976, those negotiations are  also 
moribt~nd.~ '  

The principal c.cr1tt.r oSac.tivity on  FIII issues withill th(: U.N. systcrn is 
now t l ~ e  UNCTAD Division on Transnational Corporations and Invest- 
ment, which serves as the focal point within the United Nations Secre- 
tariat for all mat ters  related to transnational corporations. Its Pro- 
gramme on Transnat ional  Corporations (PTC) is continuing the 
extensive research and publishing program on FDI of its predecessor 
units. Although its potential as a negotiating forum is unclear, its 
proximity to the \IT0 in Geneva may help the WTO to more easily 
overcome its relative lack of experience and staff expertise OII  FDI- 
related issues. The  PTC has not conducted studies or negotiations 
specifically on dispute settlement procedures, but its expertise on a wide 
range of other FDI issues would enable it to contribute to any discus- 
sions or negotiations concerning dispute sett lement.  

In addition, within the wider United Nations system, the Economic 
Commission Sor Europe (ECE) drafted the 1961 European Conven- 
tion on International Comnercial Arbitration, which is still in force and 
under the administration of the ECE. It is discussed further in section H 
bclow. 

61 Ex., an  OECD agrcemcnt  on shipbuilding, which is still being negotiated, includcs 

provisions for dispute s e t t l en~en t .  

62. Thomas L. Brewcr, inlnnalronu/Regu/ulton o jRer fm~~ueBur iner r  Prar I t r t ~ ,  16 J. WORLD T R ~ L  

I.. 108. 113 (19R2). 
63. i d  d t  l lo. 
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D. North American Free Trade Agreement 

Dispute sett lement procedures associated with the North  American 
Free Trade  Agreement (NAFTA) have become highly salient a s  a result 
of controversies concerning the side agreements  on labor relations a n d  
the e n ~ i r o n m e n t . ~ ~  In addition, the NAFTA accord includes important 
and path-breaking provisions concerning the se t t lement  of investment 
disputes. In a n  important expansion of the dispute resolution proce- 
dures in the US-Canada Free Trade Agreement,  the  NAFTA includes 
disputes between firms and governments a s  well as disputes between 
governments. 

T h e  procedures concerning ir~vestnicnt disputes a r e  contained in 
Chapter  l I (B) ,  which provides that investors' claims against govern- 
ments  can be submitted to  a tribunal of three members--one selected 
by each of the  parties to  the dispute and one agreed to  by both parties."5 
T h e  tribunals have the authority to award damages  lasctl  o n  thcir  
decisions. Mexico's acceptance of these new investment dispute settle- 
ment procedures for disputrs brtween investors and  governments  repre- 
sents a significant depar ture  from its previous adherence to  the  Calvo 
doctrine, which asserts that investment disputes can be resolved only in 
the host country's domestic legal system and not through international 
legal and institutional arrangements." "This in itself is a major change 
in the international legal regime for FDI; to the extent that  o ther  Latin 
American countries follow Mexico's lead on this issue, it will obviously be 
yet more significant. 

In addition to these provisions concerning investor-government dis- 
putes, the NAFTA establishes dispute sett lement procedures in Chapter  
20 for government-government disputes concerning t rade  or  invest- 
ment.6' According t o  those procedures, the par ty  making a complaint 

/' 

64. A recent Note in th is  journal has analyzed t h e  NAITA dispute set t lement  procedures 

dctail, particularly in relalion lo trade issucs. Kristin L. Oelstron~,  Note, T h t  Norlh Arntricon F r t t  

7 'radtAgmmtnl artd I h \ p u l t  St/r l tmtnl M d o n ~ m r ,  25 IAW & Pt)l.'v INI'I. BIIS. 783 (1994). Thr prcsvnt  

Article only highlights t h c  invcstmcnt-rclatcd aspects ol' thozc procedurrr as wcll as thr. grnrral 

fcaturrs  that  pertain to both trade dlsputes and investment d i s p ~ ~ t r s .  See also Gary N. Horlick el al., 

Dupurt StrlCmtnf Mnhanism,  in THE CANA~A-UNITEI) STATE\ FREE TKAI)~~ A C H E E ~ T ~ . N I :  THE GLOUAI. 
IMPACT 65 (Jeffrey,J. Schott & Murray G. Smith  rds., 1988); 0. Thomas.Johnsm. General Dtsprrit 

Str lkmtnt Ur~dt r  hrAl.'T,I, In TIIE NORI.II ALTI'RI(:AN I : w ~ L  'I 'WAOE AGHI..I.M)..N.I: IMII~ . \ ,  OI"III)N\, 
IHPI.ICAI.ION!, (S. Baker & J. ha los  cds., 1992). 

65. Edward M. Graham & Christopher Wilkir, M u l l ~ t ~ a r ~ u n a l ~  and rht Inamimenl Pror~rions o j l h t  

" V ' F T A ,  8 h ' l .  TMDE J. 9, 19 (1994). 
66. GARY C. HUFBAUER &JEFFREY J. S C H O ~ ,  NAITA: AN ASSESSMEMI. 8l,82 (1993). 

67. Oclstrom, mpro note 64, at 785. 
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(7) the subrogation ofcontprnratrd investors' claims to their 
home governments; and 

(H) the settlemcnt of' disputes through international arbitra- 
tion. 

Thc provisiuns o l  BIT5 cunccrning dispute settlement arc widely 
considered to be among the mast important means Tar prospective host 
governments to provide investors with an attractive investment climate. 
hiany BITS provide that arbitration will take place through the Interna- 
tional Center lor  the Settlement af Investment Disputes (ICSID), but 
many also proaidc Tor arbitration thraugh other institutions-which are 
discussed i n  the next two srctionsof the Article. BITsvaryin their provisions 
concerning the scquencr according ta which disputes arc subjected to 
direct npgotiations bclwecn thepartips, host countryadministrative and 
judicial p r w e t l u r ~ r ,  and international arbitration centers. 

Disputcs hetwvrn iwrstors and host governments, <,f worst, c.aSily 
bcwrnv disputrs I h t u . w ~ i  host and l~urnc guret.nnlcnts as well. Conse. 
quently, BITS commonly establish procedures Tor government-govern. 
mcnt disputc sctllcmcnt thnugh international arbitration. Time l i m i t  
are imposed on \,arious stages in both investor-government and govern- 
ment-government dispute settlement procedures. Although BITS in. 
dude both in\.cstor-government and government-government disputer, 
they arc focused mostly on the rclationships-and hunce potential 
disputes-bctwern investors and host governments, and the term, 
"investment disputc" i s  i n  fact often used to reTer specifically to this 
category ordispuirs.'3 

G. Inlernaliunnl Cenlerjor Ihe Seftlemenl ojlnoerlment Di~prlrr 
in fhr World Bank Group 

Although the World Bank i n  its original operational ibmm as the 
International Bank Tor Reconstruction and Development (IBRD) was 
not much concerned with FDI, over time FD I  has become important 
through the activities oTsewral organizational components o l the larger 
World Bank Croup." The creation aT the International Finance Carpo- 

ration (IFC) i n  1956 provided an organizational mechanism Tor involve- 
ment i n  FDl through equity with private investurr and 
loans to privatr investors i n  FDI projects i n  developing countries. The 
Foreign Investment Advisory Service (FIAS) was created i n  1986 as a 

part of thc IFC to advise developing countries on their policies as hosts 
to FDI." T h r  Mult i lateral lnvcstment Guarantee Agcncy (MICA) was 
created i n  1988 to provide political risk insurance to roreign direct 
investors i n  developing countries. The successTul negotiation oT the 
convention establishing M I C A  was i n  lac1 the culmination o f  two 
decades of on-and-oflnegatiations to create an international investment 
agency o r  some type at the World Bank.'"he Bank's involvement in 
privatization policies and projcctr in many countries, i n  recent yrars, has 
also brought its traditional concerns as a development inst i tut ion into 
direct contact with F D I  issuer sinre Toreign invrstors are often among 
the investors i n  privatized firms. T lw  Bank's new grrarantec program, 
which insures privatc investors in major prujrcts within developing 
countries against changcs in goavrnrnvnt polivics, was crl.atcd to bc 
more responsive to the role or private invrstmcnt i n  the devclopmcnt 
process.77 

These diverse FDI-related activities oT the World Bank Croup assurc 
i t  an important role i n  the luture dcvclopmcot O T  international inotitu- . . 
t~ona l  arrangements concerning FDI. Hcre, however, we rocus specifi- 
cally an the activities oT the Center Tor thc Seulemcnt o f  Investment 
Disputes (ICSID), which was creatrd within the Wor ld Bank Group in 
1965 to provide a forum Tor the resvlution oTdisputes between investor 
firms and host governmvnts. 

Although ICSID has been thc least conspicuous constituent entity 
within the World Bank Group, and although i t  has been used only 
inrrequently i n  its quartrr-crntury history, i t  nevrrthrlrss rcprcsrnts a 

central part ol the international regime l'br the settlcmcnt 01 invest- 
ment disputes.'" One reason ICSID i s  important i s  because mast 
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bilateral investment treaties designate i t  as the prospective arbitration 
center for disputes, refer to it as an  appointing authority, or indicate 
that its rules would be applicable in ad  hoc arbi t ra~ions. '~There are now 
over 100 contracting parties to ICSIT), and this includes many Latin 
American countries that became signatories in the early 1990s. 

Despite the widespread acceptance oTICSID in principle, however, its 
use in practice has remained limited; only thirty-three cases have been 
considered by i t  in nrarly thirty years. Because the ICSID arbitration 
process is rather lengthy and complex, it is used only Sir disputes 
involving unusually large claims. However, it has been noted that "the 
value of ICSID is not to be measured only+r indeed primarily-by its 
casvlwxl Rather. thr criterion is whether ICSID contributes to a n  
international rlhos ill w l k h  investment disputes are rrsulved as matters us 
principle and ohjectivcly, not [on thc basis ofj politics and influence.""" 

Thc bcsl known ccntcrs Cor inlcrn:~lional invcstm,.nl disputr ; ~ r l , i l ~ ; ~ -  
~ion+,ther lhan ICSI1)-arc the International C o ~ r t  oSArbitration of 
thc lntcrnational Chamber of Commrrce (ICC)" and the ~ o n d a n  
Court oS In~crnalional Arbitration (LCLA)."' In addition, there are  
international arbitration renters in Stockholm, Hung Kang, and other 
c i ~ i c s , ~ ~  as wrll as 1111. Europe:~n Canvcntion on 1ntrrn:ttional Cr , t~~mr.r-  
cia1 Arbitr.ation adtninistered by the U.N. Erunomic Commission Sir 
Europe and the World Intellectual Property Organization (WIPO) i n  
the U.N. system.H" Thcse arbitration organizations are mainly con. 
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cerned with firm-firm disputes, although the ICC sometimes handles 
firm-government cases as well. 

The  organizations differ considerably in many respects; thus, it is 
difficult to generalize about them, and it is beyond the scope o r  this 
Article to discuss them in detail individually. However, key dimensions 
of their variability can be summarized in terms or their geographic 
emphasis, decision-making structure, rules ol  procedure, speed, cost, 
and other features. For instance, same are regionally specialized (c.g., 
the Asia/Pacific Center for the Resolution aS International Dusiness 
Disputes established by the American Arbitration Association), while 
others are more global in scope (e.g., the International Chamber of 
Comrncrcc and thc 1.ondon Court oflntcrnatianal Arbitration). 

Arbitration offers parties to disputes a less public, less costly, and  
more rapld "alternative dispute resolution" (ADR) mechanism, as 
comparccl to litigation through courts. IIowever, arbitration cases can 

take years to rcwlve, and there  are variations across arbitration organi- 
zations in rv l ; t~ iw spwd and ws t .  The  sclcctian of an  a r h i ~ r a ~ i u n  ren t r r ,  
the rules of arbitration to be applicd, and t l x  sitr  at  which arbilr.ation 
meetings takc placr are all among the ncguliable issues in international 
contracts between firms, and thus they are idiosyncratic to the particn- 
lar firms and prujects involved. 

The  larger issues, fin the porposts c d  thc prrarllt Articlr, arc tww 
these arbitration organizations and rules fit intc, the entire nctwork 01' 
investment dispute settlement procedures and whether they are adc- 
qua te  to the needs of Krms and governmcnts. These qurstians become 
more pressing as FDI increases in counlrirs with little previous inu,ard 
FDI and as the number of international joint vrntures and strategic 
alliances between firms from different legal traditions also increases. 
Such issues are d i n t c r e s t  to governments brcaosc, in sumc cases. they 
are drawn into inter-firm disputes by the parties to the dispute. Thus,  
there are  significant public policy about thc  place oS the% 
arbitrationcenters in the larger international regime Sir FDI, but those 
questions rcquire research that extends beyond ihc scope of this Articlv 

The common principles that are m a d e s t  in the diverse instruments 
of the current international regirnr: lor investment dispute settlement 

havc bcrn summarized in a World Bank study, which is 
presented bclow in Appendix 2. In addition, in an c r o r t  to farilitatc 
further progrcss in thc devrlcqmxnt o r  the international lrgal Srarne- 
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initiatives o r  its own and Tor possible adoption in rorums with broadcr 
memberships. 

A new regime, thercrore, is likcly to continue to exhibit a substantial 
drgree ~Tdiversilication or  iunctional activities among institutions, and 

a degree o r  avcrlapping responsibilities as well. For instance, 
issues concerning government restrictions on rund t randers  have been 
traditionally treated as one kind 0C"palitical risk" and are therelore or 
interest to MIGA in the World Bank Group. In addition, restrictions a n  
foreign exchange transactions have been a concern d t h e  IMF since its 
inauguration. These issues arc on the agendas at the WTO and OECD 
and are also cvidcnt in cases in international arbitration centers. 

(1 is, ,,r r w r s r ,  unclrar at this point how v i g ~ r o ~ s l y  i n ~ c s t ~ w n -  
rclalecl d i s l ) ~ ~ t v s  .uld O I I I C I  i ~ ~ v c ~ t 1 1 1 ~ 1 1 t - r 1 ~ I i t t 1 : ~ 1  issws will ID(. P ~ r w ~ d  
~ i t h i n  the new WTO framework. Somr commrntatarr have becn skepti- 

abl,ut thc ability 01' thc G A I T  (and by implication, thc W'10) rc,  
became a n  effective intcrnational institulion on investment issues. For 
inrtancr, Ostry noted that the G A l T  Uruguay Round treated anly 

growth anddevclobnlent).  That this approach will bc inade- 
quatc tcldeal with internntiunal rriction in this area is quite clear 
from what is happening in thr internaticmal ecanumy 1 i . c  thc 
largr increaser in FDI flaws among OECD c o u n t r i e ~ ] . ~ ~  

The argument that invcstrnent is a domestic issue, in other words, is 
hardly tenable i n  a world of globalized rconomic intcrdeprndenrics, 
including thr  diversr farms of intense international intcr~lrpendcncies 
created by FDI. O s t v  also suggrsts-as part of an OECD "project far 
analysis and policy proposalsn-that if tradc policy is included with 
invcrtment," i t  would bc important for thc OECD analysis to go beyond 
the Uruguay Round agrnda item ortrade-related investment mrasurrs. 
What is required is a comparative analysis o r b r e i g n  dirrct investment 
ROWS and 01 diflcrences among the Triad in de jure and de facto 
imprdiments to accrss.""' 

Julius considers thc advantngrs and disadvanlagcs d s c v c r a l  existing 
international institutions as an "organirational base ror an  interna- 
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tional regime to liberalize FDI."" Although the OECD may bc attrac- 
tive because or i ts  experience in effurts to liberalize FDI flaws, its limited 
membership and absence or  enrorcement mechanisms make it unsuit- 
able in her vicw. However, these i c a t u r c s d t h e  O E C D d o  not necessari- 
ly prcclude it From addressing FDI issues in parallel with, o r  in advance 
or, their consideration within the WTO.'' As for the World Bank and 
IMF, since FDI is not a central concern aC either and since their 
potential Tor sanctions is limited to thc developingcountries that borrow 
rrom them, neither o r  those institutions is considered suitable; thus, she 
believes that G A l T / W T O ,  despite its deficiencies, "provides the best 
model, or starting point, ibr an  intcrnational rcgimc to lillcralizc 
F1)l."ql 

,Julius hits (.t~~plbitsi~.(~d I I K  s ~ ~ c ~ i i t l  plikn 111~l ix~~11lc  w 1 1 1 c ~ ~ ~ t ~ t  11101t.- 
rlores in any investment regime, and she has proposed that lirm- 
gwcrnment  dispotrs br :~ddrd 10 t l ~ r  W'I'O d i ~ p t ~ t c  scltlcrn~.ut prc~, ,ss .  
She acknowledges that "[w]hile this may seem a striking dcpartul-e 
rrom the postwar diplomatic tradition or  go\~rrnrncnt-to-g~~vcr~~~ncnt 
relations, there is a precedent in the recent NAFTA."'4 

The most detailed analysis d t h c  possibility o r r r ~ a t i n g  a nrw intrrna- 
t i m ; i l  institutim;d li:~tncwurk liw I U I  h;w i x r . ~  dlCrrtl by Ikl-gstcn i u ~ l  
Graham."' They have devrloprd a comprchcnsive outline d t h r  issups 
and provisions that a new FDI rcginic could cotail, and dispute scttlc- 
men1 procedures a re  central to their schome. They explicitly inrludc 
both rights and obligations lor thrce sets d a c t o r s :  host gowrnmcnts, 
home governments, and corporations. The provisions concerning host 
governments' obligations would concern the right o r  establishment, 
national treatment, and statc intervention; host governments' rights 
would conccrn tbcir rcgulatory and taxing authority. Homc govern- 
ments would have a n  obligation to recognize host govcrnments' righls to 
rrgulate the activities orcorporations, but theywould also have the right 
to tax and regulate thr  activities d corporations. Corporations would 
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the W T O  and the changes in GATT's dispute settlement procedures in 
the Uruguay Round agreement, as well as the incorporation o l  novel 
disputc rcttlcment procedures in the NAFTA, provide specific legal loci 
lor the  Curther evolution a ldispute  settlement procedures. In addition, 
however, there is continuing momentum tu reform the international 
regime for foreign direct investment more generally, and dispute rcsulu- 
tion procedures will be central to that process. The central dispute 
settlement items now an  the agenda lor international institutional 
relorm eRorts include the  following: 

I .  What problems are likely to emerge in the implementation 
o f t h e  new dispute scttlement procedures a t  the WTO, and 
huw should they be remedied? Should those prucedures be 
expanded to  include firm-government dispotcs? 

2. Should the OECD's work on a Multilateral Agreement on 

Investnwnt include provisions conccrning dispute settle- 
ment procedures? I l  so, what should the elements be, and 
how will tlwy i.<.liitc: to lhc p r o c ~ d t ~ r c s  c ~ t a b l i ~ h c d  by othcr 
multilatrral agrermcnts and bilatrral investment trratirs? 

3.  Should the NAFTA's dispute settlrment provisinns be used 
as ;r modrl lor othcr regional and multilateral arrangc- 
rncnts-such as for an APEC invrstment code? 

4. I k w  can the EU resolve questions about its legal and 
instilutional rumpetenre to address FDI-rrlatrd issues, par- 
ticularly in its external relations? 

5. Should the procedures o l  ICSID be relormad so that i t  is 
more frequently used? 

6. What should be the role in the  larger international reginrc 
of the nun-governmental arbitrationccnters? Can they effec- 
tivrly manage the p r r q m x i w  increases in the volume and 
vnrirty ulinvestmrnt-related disputes? 

7. Are there contradictions in the provisions o l  existing bilat- 
eral irrvrstmrnt treaties and multilateral agreements, and, 
ilso, how should they be eliminated? 

8. In what industries, if any, should there be sector-specific 
dispute scttlement prrxxdores, and haw should those be 
rclatrd to o th r r  marc gener:~lizcrl and rnwmpassing 1,na.v- 
drlrcs? 

9. I I < I W # ; I I I  diq,.~t;blr i t l ~ l w c , . ~  lws 1 1 1  clisptll~. ~wwlutimn t I ~ . t t  .,re. 

ctnlralird in dilkrent legal traditims I,<: a rcorn~nod;~ted in 
x n  imstitutiwnl r r l i m ~  p r ~ ~ c s s ?  
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10. What provisions, i lany, conccrning intrr-firm disputes should 
there be in international agreements among governments? 

In view of the scope o l  this agenda, it is tempting t o  suggest new 
high-profile global negotiations with the objective a l  creating a single 
new comprehensive organization concerned with FDI-ne that  would 
include dispute settlement procedures as an  integral element.  However, 
lengthy, complex, and contentious negotiations to  crcate such an institu- 
tion could create uncertainties that may deter FDI dur ing a potentially 
prolonged period of negotiations. 

A mare modest approach-but one that is probably also more expedi- 
tious and effcctive-is to  establish as soon as possible a n  inter-agency 
"Working Group an Internat imal  Direct Investment" o r  representa- 
tives lrom the lollowing international agencies: IMF, OECD,  UNCTAD, 
World Bank Group, and WTO. This rombination o l  ag rnr i r s  has an 

impressive array of analytic capabilities and negotiating expericnccs to  
draw upon. l 'hc Working Group initially ran be a rclativcly small, low 
profile group rocursed on ways the  individual components ol'the existing 
systrm c a n  hc irnprovcd in ttw short-term, lnlt t h r  Working G ~ . o u p  cun, 
a t  thc samc time, explorc the possibility ol'creating i t  r o n ~ p ~ . c h < n s i v c  
ncw organization lor FDI in the longer term. Thus, such a working 
group can idrntiry gaps, contradictions, and othcr  dcliriencies in the  
present regime and analyze alternative solutions to  those deficiencies. 

T h e  Working Group should bc chaired by t t ~ c  OECD brcausc the  
expertise n l the  Secretariat, the  experienrc d t h e  govrrnment  rcpwscn- 
tatives, and thc  diplomatic momcntum on investment issocs all suggcst 
that the  OECD is the  organization now most likely to  exhibit eKective 
l e a d e r ~ h i ~ . " ~ '  The option of transferring the activities o l  the  Working 
Group to  the W T O  should be krpt open, however, since the  Uruguay 
Round agrrements establish srhrdules lor reviews a n d l o r  negotiations 
in lour to  five years on a varicty of issues that are related to  FDI. A shift 
oractivity on international econoniic issues Cram the  O E C D  to th r  Wl'O 
in the analytic work on trade in services, which bcgan a t  the OECI) in 
the early seventics and then movcd to  the GATT for thc  Uruguay Ruund 
negotiations, provides an interesting parallel."" Further-, thc  agreement 
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an shipbui ld ing is a precedent for a " l r c r  standing" in ternat iona l  
agreement t ha t  includes nan-OECD countries i n  an agrccmcnt  negoti- 
ated undc r  t hc  ;~uspices d t h e  OECD.  Preliminary work  on a Mu l t i l a t -  
eral  Agreement  on Investment a t  thc  O E C D  indicates that  thcrc is a 
consenm~s that  any such agreement should also be a " f r rc  standing" 
agreement open t o  nun-OECD countries. T h e  activities a l t h e  proposed 
inter-agency W o r k i n g  C r o u p  on In ternat iona l  D i rec t  Investment would 
comp l rmcn t  and i n f o r m  the development o l  a lree-standing M u l t i l a t -  
eral  Agrcernent o n  Investment under the auspiccs o f  the O E C D .  In  
addit ion, such an arrangement would lac i l i ta te  an cxpa~rs ion o l  the 
canscnsus-huilding p rc rc r r  l a  include non -OECD countries. 

hluch o l  the u o r k  o l  the inter-agency W o r k i n g  G r o u p  can be done by  
 ask lu rccs-cxh chaired by one o f  t h r  agrncics. For  instancr, a task 
lurcr o n  disputc r c t t l r m r n t c a n  b r  chaired by  thc  W o r l d  Bank i n  l igh t  of 
thc ride o l I C S I U .  The rrn iterna above arc suggestive d t h r  scope o l t h e  
agenda for such 3 task lo rc r .  

Such a11 array o f t a s k  f o n c \  can ad\.nncc thc  analytic work  on these 
and other topics arsuciated w i th  FDI while thc  pol i t ical  and diplomat ic 
issuer nl F D I  wp i tnc  ~ h a n g c  at.? c l x i f i ~ d .  AS pa r t  of' the proccss o l  
d a r i l j i n g  p d i t ~ c ; d  issurs, lhe Work ing Group  w i l l  need todec idcwhetber  
tcl i nv i l r  o h s c r w r  croups or rrr:fitr ;td\,isory r o n t m i t t ~ c s .  An r l a h o r a ~ e  
network o i  fitrrn;d .idvisor) g ~ o u p s  might  impcdc t h r  prugrcss of' thc 
Work ing  (;roup. Y r t .  l h c  polit ical and trchnical  support o l s u c h  groups 
wi l l  b r  impo r tan t  t o  the long-term prospects l o r  succcss o l  any major  
efforts t o  reiorm the FDI regime. 

11) :my c:uc. I x u u s r  i < t r e i p  d i r e c ~  invcs~r l ten t  has v r n c r g d  as :in 
impor tant  "ncu issue" on the agenda l o r  in ternat iona l  ins t i tu t iona l  
rc l imn and bccause i t  i s  l ikcly l o  remain  a rc r r t ra l  issue on that  agenda 
for the loresceable futorc,  thcre are l i k r l y  t o  be new developments i n  
i n t c m : t t i ~ n : ~ I  law a s  a r c d t  ~ f i ~ t ~ c d s d  i n t r res t  i n  thc  t rea tment  of' 
investrncnt disputes. T h e  cant inuingdevr luprnrnt  d i n v e s t m e n t  dispute 
sctl lemenr procedures thus presents impor tant  opportuni t ies t o  ad- 
vancc tbe rule o l l a w  in internat ional  economic relations. 

APPENDIX I 
P ~ o v ~ s l o ~ s  IN  URUGUAY ROUND AGREEMENTS CONCERNING hVVESTMEN1' 

AND D I S P ~  SETTLEMENT PROCEDURES 

Articles and Othcr Provisions Concerning: 

lnvertmcnt Dispute Settlement 

World Trade Organization 
Trade in Goods, incl. TRIMS 
General Agrccmcnt on Tradc in Services 

(GATS) 
Trade-Related Aspects of  lnrellcctaal 

Property Rights (TRIPS) 
Dispute Settlement Understanding 
GATT 1994 
Implementation of G A I T  1994 article V1 

(Antidumping) 
lmplcmcntation o f G A I T  1994 arlicle VII 

(Customs Valuation) 
Pre-shipment Innpcctionr 
Rulcn of Origin 
lmpwt I.iccming 
l ' lw i la~er~ l  'l'radc: 

Civil Aircraft 
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Government Pracarement 
Bovine Meat 

Anli-dtmping 
Technical Barriers 
Subnidics and Counlcrvalling Duticn 
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Agricdlurc 
Sanitary and Phytusrnitar) Rrgulatiuns 
Tcirilen 
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Rcrourse to international arbitration is dependent an agrrement OT 
the particn. Once the parties have consented to submit their dispute to 
such arbitration, they should carry out their undertaking and abidr by 
the award. Partics may, howercr, condition their agreement to resort to 
intt.rnaticma1 xrb i t rat im on the prior exhaustion or local rcmcdics. 

I 1521 

Disputcs between the Government and Toreign investurs will be 
scttlcd by local courts. The parties may, howevcr, agree ta have rcrrwrse 
instead to international or damcstic conciliation or arbitr;ttiart. 11291 

Any dispotr rr lat ing to a11 ~ ~ I Y C S I ~ C I I ~  catrbliahcd in the territory of 
~r i thcr  CantmctingState hy a national orcornpan) ol' lhr othcr Contract- 
ing State s l~ i l l ,  ;!s I'ar a s  possil~lc, lh w t l l d  ~ ~ r n i ~ ~ l ~ l y  t l ~ r o u g l ~  ~ ~ ~ t ~ s ~ ~ l t ~ ~ .  

tion l x twc rn  th r  p:~r.tirs tu thr disputr. ,419 s w h  d ispu~r  lhnt mnnot 
so scttlcd within thrrc (six) months Twm thc date u l  t l w  l i n t  written 
request to r n t r r  into such aunsultation shall, i r t he  invcstor conscn~s i n  
writing, br submitted to the Ititcrnalional Crntrc Tor Settlcmcnt ~i 
lnvestmrnt Disputcs for settlement i n  acrurdancr with prwisions of the 
Conwnt im on the Srttlernent rfDisputes betwecn Statcs and Nationals oT 
Other Statcs opened For signaturc in Washington on hlarch 18, 1965. [56] 

Any dispute relating to an invcstmcnt established i n  thr t r r r i t q  of 
eithrrC<,ntrartingState hy a natiat~al orcompany ofthe nthrr  Contract- 
ing  State shall, as Sir as possible, he settled amicably through consulta- 
tion by the partirs to thc diaputc. Should the parties Tail to arrive at an 

an~icat~lc  rcttlrmc.nt within thrre (six) months from the datr oFthc lirst 
w i t t c n  request lo  cntcr illto such consultation, the disputc shall bc 
sr t t l rd  by arhitrat im i n  arcardancc %,it11 the [other provisions or the 
treaty]. [56]  

The dispu~e shall IJC srttlcd byaTrib~~rialronsistingoTthrcc i n r m b e r ~  
appninled in l h r  l i~ l loa ing manner. Within two months OF the rrqucst 
Tar arbitration, tach party shrll appnint onc mrmber d t h r  Tribonal, 
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and the two members shall, within two months oT their :~ppointmenl, 
agree on a th i rd who shall act as Chairman d t h e  Tribunal. 156-571 

I fw i t h i n  the periods specified [elsewhrre i n  the treaty] thc appoiot- 
rnrnts therein mentioned haw  not bcen madc, either oFlhc partics t o  
the disputc may request thc [Sccrctary-Grncral 0 1  thr I n l ~ ~ r n i ~ t i # m i t l  
Centre Tor Settlement d lnvestment  Disputes/Chairman d t h c  lnterna- 
tianal Court oTArbitratian d t h e  International Chamber oTCammerce] 
to make the necessayappointments. [57] 

The Tribunal shall reach its decision by a majority o r  votes. Such 
decision shall be final and shall be binding on hoth parties. Each party 
shall bear the cost crf its own mcmher of the Tribunal and or i ts 
representation in the arbitration proceedings; the cost o f  the Chairman 
and the remaining cosls shall, unless the Tribunal decides otherwise, be 
borne by both partirs cqually. The Tribunal shall determine its own 
procedure. [57] 

In R q i o n o l  and Other MuNi lo l r ro l  A~remten l r  

Investment disputes betwcen Statcn and Soreign imrsturs that cannot 
be amicably settled shall be submitted to thr competent courts aT the 
host States. [I021 

Parties may agrce, howwrr ,  to snlbmit such disputes 11, qlthrr dispute 
srttlement procedures, either alternativrly or subsrquently to national 
rrvicw proccduws. ( 102] 

Suurrc: Adaplcd by i h r  aulhur lrom TUc W<,rr.o BANK GROW, SURVEY L I P  EXlbl lMi  I Y s I X U N L m  

parllm [pages are as indicawd lor rach paraeraphl (1992). 



APPENDIX 3 
DIWIIIR SEITI.EUENT PKOCEDlrRES IN "LEGAL FRAMEWOKI( FOR 'THE 

TXEATIlI-:Nr OF FOREIGN INVESTMENT'' 

Cuidcline I' 

I .  Disputes between private Soreign investors and thc host Statr wi l l  
normally be settled through negotiations between them and failing this, 
through national courts or through other agreed mechanisms including 
conciliation and bindmg independent arbitration. 

2. Indepcndrnt arbitration for the purpose oS this Guideline will 
inrludc any od h m  u t  ir~stitutional arbitration agreed upon i n  writing by 
the State and the investor or between the State and the investor's home 
State where thc mzjority oT the arbitra~ocs arc not salcly appointcd by 
one party tu the disputc. 

3. I n  c,tsc, ~ ~ I ' a g r w t n r n ~  ,WJ i n ~ l ~ p ~ ~ ~ ~ l ~ ~ n ~  arbitrmiw~, c d ~  SI~IC ih  

encouraged to accept the seulerncnt oSsuch disputrs though .arhitr;ition 
I I I I ~ V ~  1 1 ~  ( :wwrn t iw~ ( . \ t ;~ l l l i~ l~ i t tg  IIIC I n l ~ ~ t r ~ ~ i ~ t i ~ r m l  (:I.III< I l i ~  SC~IIC- 
mcnt c ~ l  Invmtrnrnt i)is(~rrlcs (ICSID). i s  i t  is ;I party to th r  ICSII) 
C ~ m v v i l l i ~ l l  ( 1 1  1111011!$l Ill(. ''1C:SII) Atldit imal k'xi l i ty" i S  i t  i s  nut n 

party 10 the ICSIUConvcntion. 

[]Particularly in thc context ofarran~ements with Stales, disputes 
are normally resolved through negotiations and relatively rarely by 

recourse to rontcntioos procedures. Part I of Guideline V rur thrr  
cncaurager the negotiated rrsalutian oSconRicts betwcen [oreign invrs- 
tursand their hust Statrs. I n  case negotiations Sail, thecourtsoSthe host 
State wil l  normally and unless ulherwise prwided have jurisdiction over 

d isp tcs  :irisins nut or invrstrnents marl? i n  the country. 11) most 
countries, 11 i s  harrevcr pmriblc Tor S t r ~ c s  and f'orrign in\.cstr,rs to reScr 
their diffcrcncrs to such alternative mechanisms as conciliation or 
bindmg arhitration. Recourse l o  such mcchar~isrns i s  dependent on 
agreemrnt bctwrt-11 the parties to makc use d the mechanism ror th r  
dispute i n  question. I n  the held "Froreign investment, parics rrcquently 
do agrrc t o r r f r r  111cir disputes t o  arhitration in particular. This practicr 
is endorsed by Section I orGu~delinc V. 

[ ] O n e  oS the advantages oS arbitration i s  that i t  offers partirs grrat 
srapc tu  slructwc: :is they scr  l i t  l h r i r  rlispulr sclllernrnt pn,rrdtrrcs. 
Their decisions on such procedurrs *ill he rmbadied in their agreerncnt 
to have rccoursc to arhi~ratirm. In this cantrxt, Stater in particular may, 
as a ronditiun u l thc i r  agreemrnt 10 rcler disputrs with foreign investors 
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to arbitration, require the invcstor to resort tu local administrative or 
judicial remedies b e h e  ini t iat ing such arbitration. This porsibiliIy is 
recognized by such instruments as the Convention establishing the 
International Cen~re  Tor Settlement a[ Investment Disputes (ICSID) 
and several bilateral investment treaties. I t  i s  not howevcr mentioned in 
the guidelines as i t  is rarely pursued in practice. 

[]The arhitratiun that Guideline V envisagcr as a possible altcrnativr 
to adjudication besore national courts is impartial or independent 
arbitration. I t  i s  widely acknowledged that in the field ol~internatianal 
invcstrr~er~t arbitration in particular arbitrators should be,  and be seen 
to br, impartial and independent." At thc same timc, arbitrators a re  
generally chorrn though appointments by the partics to thy dispute i n  
question. O n e  of the perceived advantages of arbitration is i n  Sact the 
~ q ~ p c ~ t u n i t y  I I ~ I  i t  1 h u s  ~ ~ V C I  pitrt im 1 0  h:wc thr i l  dispulc cl~cidr-d by 
judges oS their own choosing. I n  appointing arbitrators, cach party may 
n;~turally wish to svlrct lwrsons who m;+y hr  i ~ r - ~ ~ a ~ t ~ ~ l  I,, hc. ayru~,;ttlwti~~ 
to the paint ol'virrr ol' thc appointing party. 7'0 enrurc t l l r  nercssary 
imp;irtiality d t h c  tribunal ;IS awholr, arhitral tribunals thus comrnnnly 
cansiat d o n e  arbitrator appointrd by rach sidr and a presiding arbitra- 
tor appointed by agreement or the partics or by a ncutral appointing 
authority designated by the partlrs. An altrrnativc that avoids the costs 
to the parties oSa three-arbitrator panel i s  to submit the dispute to a 
solc arbitni lor appointed by both partirs or by a third party entrusted by 
them with the ro ledmak ing  such an appointment. Wherp hunever t h r  
appointrncnt ol' a sulc arbitrator u r  o l a  tr~ajurily ol'arbitrators is made 
by one partyanly, thc independence of the tribunal cuuld easil) be put  i n  
doolht. Scrtion 2 of Guideline V empharizes the importanrc olavoiding 
such a procedure and cxcludes a trjhunal so const i tu t~d  h a m  the 

definition of imleprndent arhitration. 
[ ] The independence and impartiahty al'arbitratnrs reccivr particu- 

lar emphasis in the rulcs or ICSID, the international conr i l in~ion and 
arbitration rorum spansored hy the World Bank and specially deigned 
to handle disputes between States and rweign  investor^.^ Provisiuns Tor 
the resolution of such disputrs in bilateral investment trcatics, national 

genrral drrcriplinns ollCSIU and ICSID arbilra~n,n, rwr. c. g , Aaus Bax:!lv.s.Aanlru~rv~N U N ~ R  
T H ~  lCSlD COWLNmlh- (1991); I sW lW F.I. SllMl4TA ~ 'OWAYDS A CYe,,'ILI l)W)111K I IZIIOY Or 

Ib~wmcm l)hsl:!v.% Till Kc>r.rs 01 ICSIDnhu MlGA (1993): and Ynalsrm~. rvpro nt,k 7S1, rt MI. 
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invcrtment codes arrd individual in\cstmrnt agrccmcnts f reqocn~ly  
rercr to the arbitration procedures oiICSID. The widespread acceptabil- 
i ~ y  or  lCSID procedures, indicated by thr largc number countrics 
(120) that have so f i ~ r  signed the ICSlD Convrn~ion.  and by the 
rererenre to ICSID arhitration in hundrrds of largc investment con- 
tracts, may be due, in addition lo its relatively low cost, lo the fact that i t  
is the only form o i  arbitration where awards are not subject to suhse- 
quent judicial review in lCSlD member countrics. ICSID in fact provides 
two kinds of independent arbitration procedures: ICSlD Convention 
arbitration procedures, which are available for cases where both the 
home and the host State of the investor are parties to the ICSID 
Convrntion; and arbitratim procedures undcr thc rwcallrd ICSID 
Additional F.trility, which arr xdi lh lc .  f i n  rascs wherr rither ihc hctme 
or the hosl Statc is not n party la thc Conventiun. Rcfercnces tu buth 
types ~ f ~ r o c c d ~ ~ r e s  arc frequently included in the provisions rererred to 
a h v c  oT bilateral invesltnent m a t i e s  and national inveslment codch. 
Part 3 Cuidrlinc V furthrr encourages such use, as  appropriate, 
procedures provided by the [CSID Canvention or Additional Facility. 

TOWARDAGENERALAGREEMENTONTHE 
REGULATION OF FOREIGN DIRECT INVESTMENT 

Considering the important developments o r  the last half- 
century, the growth of roreign investments and the expansion of 
the international activities o r  corporations . . . and considering 
the way in which the economic interests of states h a w  pralirer- 
ated, it may at f r s t  sight appear surprising that the evollrtion o r  
law has not gone further and that no generally accepted rules in 
the matter have crystallised on the international plane. 

l ' h ~ .  Intcrnati<,nal Court dJust ice . '  

With international trade issues capturing much o i  the business 
world's attention, the growth and importance of forcign direct invest- 
ment (FDI) has gone somewhat unnoticed, despite comments such as  
t h t ~  o r t h c  1ntcr11ation;tl C o w l  or,Justiw (ICJ).'In Fact, FDIgrowth Tar 
outpaced trade growth throughout lhc IXlOs, with trade inr~.casing dt ;I 
compound rate of live pcrcent annually cmnparcd to twenty percent 

or trade occurs betwcen 
importance, states have t 




