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Paradox Lost

F.H. Buckley* NU-

The fundamental question of contract /theory is why a
. promise gives rise to a legal obligation. W1t out promising, the
scope of contract law shrinks to im: transfers of prop-
erty; and without a justification for promissory institutions, a
considerable part of contract law is of dubious normative con-
tent. An analysis of some special feature of contract law, such
as consideration requirements, could not aspire to great moral
tatus if promissory institutions could be abolished without ap-

This Article defends a utilitarian theory of promising,
under which legal and moral obligations to perform promises
are justified by the felicific consequences of a convention of
promise keeping. Utilitarian theories, once accepted as provid-
ing the most plausible normative support for the economic
analysis of law, fell into disfavor about ten years ago.* The re-
ection of utilitarianism now seems premature because many of
the criticisms leveled at it do not withstand close scrutiny.?
This Article does not seek to defend utilitarianism in general,
however, but rather to demonstrate the inadequacy of rival,
nonutilitarian theories. It does so through an analysis of con-
tract theory, for if utilitarianism alone offers a persuasive ac-
count of so fundamental a legal institution as contract law,
lawyers will find rival theories difficult to accept.

The first rival theory, identified most closely with John

* Associate Professor, Faculty of Law, McGill University. I am indebted
or comments on earlier drafts of this Article to Richard Epstein, Serge
Gaudet, Esther Goldberg, Mane Hajdin, David Stevens, and the participants at
conferences at the University of Sherbrooke and George Mason School of Law.
Special thanks also go to my research assistants, Jason Mogg and Kevin
Woodall.

1. For a discussion of the movement away from utilitarianism, see R.
POSNER, THE ECONOMICS OF JUSTICE 48-60 (1981), which is based on Posner,
Utilitarianism, Economics, and Legal Theory, 8 J. LEGAL STUD. 103 (1979).

2. The clearest rebuttal of the anti-utilitarian position is found in D,
_ﬂRE[T REASONS AND PERSONS 3-114 (1984). For a shorter statement of many
of these arguments, see Smart, An Outline of a System of Utilitarian Ethics,
in UTILITARIANISM; FOR AND AGAINST 1 (J. Smart & B. Williams eds. 1973).
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Rawls, is referred to as a low-fidelity theory because it does not
invest promising with a moral status. Under this theory prom-
issory obligations ultimately rest on morally compelling con-
necting factors between individuals and morally neutral
institutions.? The institution of promising is not ethically desir-
able in itself. Rather, the connecting factors alone have moral
force.

Under high-fidelity explanations, in contrast, the duty to

support promising arises as a consequence of the institution’s
desirability. Examples of high-fidelity theories include both
utilitarianism and neoformalism,* which is utilitarianism’s sec-
ond rival. Neoformalism defends promising on the basis of the
moral value of a right to promise. As a high-fidelity explana-

tion of promising, neoformalism seeks to provide a justification

for the institution of promising and is not simply a theory that,

on principles of rights, promises made in a promissory society .
are binding. Although neoformalists are rights theorists, not
all rights theorists are neoformalists, for in promissory matters -

a rights theorist might subscribe to a low-fidelity theory.
Neoformalism today attempts to recapture private law in-

stitutions from a perspective of rights. Like the earlier formal-
ists, neoformalists analyze legal institutions with little regard to -

their end-state consequences. Unlike their predecessors, how-
ever, the neoformalists’ defense of contract law is more self-
consciously philosophical, with principles of moral choice de-
rived from deontological theories which exclude evidence of the

remote consequences of acts. The neoformalists’ readiness to
bring forward the Kantian heavy artillery may be seen as a
compliment to the strength of their adversaries, the nihilists -

and consequentialists, for whom no justification, or only one
that looks to end states, is possible.

Neoformalist theories attempt both to explain and to jus-
tify legal rules and institutions by reference to the moral values
they serve. The two endeavors are quite different, for the

3. See J. RAWLS, A THEORY OF JUSTICE 342-50 (1971).

4. Neoformalism is a term used in this Article. The leading example of
the neoformalist analysis of contract law is C. FRIED, CONTRACT AS PROMISE
(1981), which applies a general theory of promissory obligations to the broad
contours of contract law. A chapter on lying in C. FRIED, RIGHT AND WRONG
54.78 (1978) provides an excellent analysis of misrepresentation from the per-
spective of a rights theory. In addition, the libertarian theory of contracts may
be neoformalist in its insistence on the respect to be accorded a right to prom-
ise. See, e.g., Barnett, A Consent Theory of Contract, 86 CoLUM. L. REv. 269,
291-300 (1986).
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descriptive exercise of identifying the values courts find under-
lying contract law differs from the justification of the institu-
tion’s ways to man. The descriptive project is a crucial part of
any theory of contracts, for if the institution that is defended
does not resemble the accepted regime of contract law, some
otherwise valid contracts will not generate an obligation of per-
formance. This would be a serious failure, for a normative the-
ory would be unattractive if adherence to it came at the cost of
jettisoning one class of binding agreements.> However, the dis-
covery of that value which underlies every valid contract does
not of itself generate a moral theory of contracts. Unless it is
assumed that the value is ethically desirable, its explanatory
power is on the same moral plane as my decision to organize
my library by author and not by subject matter. Thus, a justifi-

. cation of promising must be a normative theory which at the

same time can account for the circumstances when promises
are in fact binding.
While promissory theories would be unpersuasive if they

claimed that valid promises did not oblige, they need not seek

to explain every kind of bargaining activity. Promissory theo-
rists are therefore free to focus on contract as promise.® Even

5. See Barnett, supra note 4, at 270 (criteria for selecting a theory in-
clude whether it handles known problems as well as or better than its rivals).
6. As a matter of strategy, a combatant may pick the terrain, eschewing
war on all fronts. In a defense of contract law, promissory theorists may legiti-
mately narrow their focus to contract as promise, seeking to justify the legal
enforcement of promises in the promisor’s moral obligation to perform. This

* is not to say that all contracts reduce to forward-looking promises. Even non-

promissory societies may know the bare gift or simultaneous exchange, by
which property (shorn of any warranty rights) may be transferred in the im-
mediate present. Contract law would then largely be limited to the conditions
that determine the validity of consent, without any need for promises of future

‘performance.

In the same way, an analysis of contract as promise does not deny the
existence of nonpromissory, cooperative norms in many bargains, particularly
those involving relational contracts. See, e.g., Goetz & Scott, Principles of Rela-
tional Contracts, 67 VA. L. REv. 1089, 1090-92 (1981). For a discussion of non-
promissory norms in contract, see I. MACNEIL, THE NEw SociAL CONTRACT:
AN INQUIRY INTO MODERN CONTRACTUAL RELATIONS (1980) (contract as the
relations among parties in the process of future change); Macneil, Values in
Contract: Internal and External, 18 Nw. U.L. REv. 340 (1983) [hereinafter
Macneil, Values in Contract] (contract as the relations among people in the
course of projecting exchanges into the future); Macneil, The Many Futures of
Contracts, 47 S. CAL. L. REV. 691 (1974) (relational norms aim at protection of
relationship between parties). The promissory skeptic might then ask

- - whether promises can be viewed in isolation from broader social conventions.

But if admittedly not everything in contract is promise, so too not everything
is background convention, social norm, firm, or relationship, with one kind of
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whgn {'estricted to contract as promise, however, promissory
obpgfatmns cannot be understood except by reference to a pre-
existing convention or institution that permits obligations to be

incurred in this way. Although the moral status of promissory
qbligations distinguishes promising from more trivial institu-
tlox}s, conceding a moral value to the imperative does not ex- -
plain how an individual may have an obligation to perform a

promise. If commands are issued by a convention, how do they
command me? A justification of promissory institutions re-

quires a principle of fidelity by which the convention’s moral °

imperatives ought to be regarded as binding on a particular
individual.

‘ This Article argues that a principle of fidelity can be de-
_nved only by assuming the moral worth of the convention, but
it does not seek to demonstrate that promissory institui’:ions
ought to exist.” Instead, it assumes that promising is morally
desira}ble and asks what conclusions follow therefrom.8 Part I
examines promising as a convention, following the well-known
discussion of conventional rules by John Searle and John

monism replacing another. The contract theorist may then sele isi
€ ct
for analysis, and ask what values attach to it. Y promising
Macneil, from whose holistic perspective it is unrealisti ine i
) enel, fre se | ealistic to examine insti-
tutions in frac!nf)ns, criticized C. FRIED, CONTRACT AS PROMISE (1981) for it:;
fogus on promising. .See Macneil, Values in Contract, supra, at 409, If every-
thing is connected. in this way, however, the only kind of knowledge is of
everythmg at all times and in every place, and the work of analysis, which
considers discrete institutions and transactions, would be impossible
Read uncritically, Macneil’s studies mi; § i
o ; ) ght lead one to wonder how promis-
ing ls.poss1ble at all. This kind of mistake, not accurately attribll:ted to
Ma}negéu seem; a species of what Austin termed the ivresse des grandes
profondeurs. See J. SEARLE, SPEECH ACTS 176 (1970 i i in’
theory of speech acts). ( ) (discussing Austin's
7. Promising ends at the border of the doctrine of ill i
- egality. A furt
questlon therefore x"ema.ins of where, on the continuum begtwe:n ixldivid}l;:
h.berty and paternalism, promises ought not to be performed. I offer no solu-
:lol’l atl(') :hat };:rotgem, nor do I purport to meet the arguments of extreme pa-
ernalists who, by expanding the realm of ill i isi
e of illegality, would ban promising
Lawyers have recently given much attention to i
: . . paternalism. See, eg,
Epstein, Why Restrq.m Alienation?, 85 CoLuM. L. REv. 970 (1985); Jacksoi,
The Fresh-Start Pol}cy in Bankruptcy Law, 98 HARv. L. REV. 1393 (1985);
Kroman, Paternalism and the Law of Contrects, 92 YaLE L.J. 763 (1983);
Sunstein, Legal Inter:ference with Private Preferences, 53 U. CHi. L. REV. 1129
(1986). For a useful introduction to recent philosophical studies of the subject,
see PATERNALISM (R. Sartorius ed. 1983).
8. This device owes much to H.L.A. Hart (although i igin i i
LA, gh its origin is Kantian).
.?‘ee Hart, Are There Any Natural Rights?, 64 PHIL. REV. 175 (19?51’)l (pro;nissl‘t:)nr;'
institutions presuppose a range of unfettered action).
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" Rawls.? Because promising is conventional, the obligation to

perform a promise must rest on a principle of fidelity to prom-
ising by which the convention’s rules bind individuals. Two
kinds of duties of allegiance are distinguished. Under low-
fidelity obligations, the principle of allegiance requires a mor-
ally compelling connecting factor between the individual and a
convention. High-fidelity duties, on the other hand, base fidel-
ity requirements on the duty to support just institutions, dis-
pensing with special connecting factors.

Part II considers whether principles of low fidelity to
promising may satisfactorily be generated through connecting
factors. Various explanations of promissory institutions, based
on different connecting factors, are examined from this per-
spective. Although voluntary consent by the promisor, accept-
ance of benefits, and promisee reliance might all be proffered
as possible links between individuals and institutions, none of
these provides an adequate account of promising. A successful
defense of fidelity requirements must therefore assume the
moral value of promissory institutions.

Part III examines what the values of the institution might
be in high-fidelity theories. The first high-fidelity theory dis-
cussed is neoformalism, which prizes the institution for permit-
ting individuals to exercise a right to promise. Like low-fidelity
theories, neoformalism is unpersuasive. While promising might
at first seem desirable from a libertarian perspective, the insti-
tution is neither a necessary nor a sufficient condition of a free
society. As a consequence promissory institutions cannot be
justified on abstract libertarian norms but must instead be de-
fended for the special values of a regime of promising. Neo-
formalism, however, is unable to identify the ethically desirable
attributes of promising and therefore must be rejected. Given

9. J. SEARLE, supra note 6, at 33-53. Rawls first set forth his analysis of
conventional rules in Rawls, Two Concepts of Rules, 64 PHIL. REV. 3 (1955),
which argued that utilitarian theories of promising were more plausible on a
conventional account of the institution. By contrast, this Article suggests that
only utilitarianism offers a persuasive theory of promissory institutions.
Rawls later abandoned his utilitarian explanation of promising in J. RAWLS, A
THEORY OF JUSTICE 342-50 (1971).

Hume's category of “naturally unintelligible” rules would seem to have
anticipated Searle’s constitutive rules. D. HUME, A TREATISE OF HUMAN
NATURE, bk. I1I, pt. II, § 5, at 516-25 (L. Selby-Bigge ed. 1967); see J. MACKIE,
HUME'S MORAL THEORY 96-99 (1980). Kelsen suggested a similar distinction,
noting that promissory obligations depend on a higher norm which permits the
parties to create obligations by promising. Kelsen, La théorie juridique de la
convention, 1940 ARCHIVES DE PHILOSOPHIE DU DROIT 33, 47.
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the failure of neoformalism, contract theorists must choose be-
tween consequentialism, which accords a moral status to the
consequences of adopting a promissory regime, and nihilism

which does not. This Article concludes that only utilitarianism °

provides a satisfactory defense of the institution of promising.

I. OBLIGATIONS OF FIDELITY

It sometimes helps to begin by asking what the questions
are. Thus, it is a false start to ask why promises should be per-
formec.l, f9r the proposition that promises are prima facie rrl:or-
ally l.)mdmg is analytic. As a matter of definition, then a
promise ought to be kept unless it is trumped by an o,verrid.{ng
ethical concern, as under the doctrine of illegality in contract
lav.v. Instead of asking why promises should be performed, the
primary question for promissory theory is why a conver;tion
that issues moral obligations is rightly regarded as binding
upon an-mdividual. Answering this question requires both an
explanation of how promising is conventional and a general
theory of fidelity to conventions.

A. PROMISING AS CONVENTION

. The device of describing promising as a convention, even if
widely accepted in analytic philosophy, no doubt ,remains
cour}terintuitive. In fact, if convention is used to mean a socie-
tal institution that could easily be dismantled,’® promising is
not c'or'wer.xtional.u In another sense of the term, however
promising is conventional. Here a convention is a set of rules,
that. creates the very possibility of the activity in question, and
an institution is conventional if it cannot exist without éhese
rules. F}ames provide the clearest examples of such rules: one
can swing at a ball without making contact, but only in a éame
doe‘s: .thlS count as a strike. Without the rules of the game, the
activity of striking out, hitting a home run, or stealing se;:ond
would not be possible. For this reason, Searle described these
rules. as constitutive rules (C-rules).!2 To say that a rule is con-
v'entlonal, then, does not mean that it relates to a particular so-
ciety, b1‘1t rather that the rule cannot be imagined without the
convention. Searle distinguished C-rules from regulative rules
(R-rules), which prescribe activity without regard to the con-

10. " See Midgley, The Game Game, 49 PHIL. 231, 252 (1974).

4 P S
11 The frequent use by hilo ()phers of game as a synonym of convention
12. J. SEARLE, supra note 6, at 33-42.
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" ventions of a society.’® For example, normative R-rules indi-

cate whether a particular activity is right or wrong but do not
define the activity. The distinction between the two kinds of
rules is not always sharp, and promissory C-rules may overlap
with R-rules. Thus, physical duress may void a contract but
might also be wrong even without the convention.

Like R-rules, C-rules also regulate (otherwise they would
not be rules). In addition to prescribing conduct, however, C-
rules create the very possibility of the activity.’* Moreover, C-
rules may specify not only the consequences of breach but also
what kind of conduct is within or without the convention. For
example, promissory conventions may stipulate when an utter-
ance successfully constitutes a promise and when it misfires
and does not impose an obligation.

Those rules whose compliance require the use of a lan-
guage constitute a special kind of C-rules, for language is itself
a convention. For example, prohibitions of lying are C-rules be-
cause they depend on a language under which assertions are or-
dinarily taken as truthful.’® Without the convention, the act of
asserting would not be possible. Similarly, promising requires a
language (or some other convention) that specifies what counts
as a promise.

Some resistance to this analysis may come from those who
suspect that it represents a downgrading of promissory obliga-
tions. Conventional explanations are indeed objectionable if
they mistake an R-rule for a C-rule, for such a mistake could

13. Id.

14. The distinction between the two kinds of rules may have little to do
with their prevalence in various societies. For example, an R-rule may not be
incorporated into the operating norms of every society. Even when an R-rule
is not incorporated, however, it is still meaningful to speak of the rule being
breached, with the failure of the society’s norms to incorporate it going at best
to an excuse for decidedly wrongful behavior. The excuse could even be re-
jected and the R-rule thought categorical, giving rise to an absolute prohibition
at all times in every society. Similarly, a C-rule may be universal if all socie-
ties have adopted the convention. Unlike R-rules, however, a plea that the
convention does not figure in one’s society is not an excuse but rather a denial
that the activity took place.

15. See C. FRIED, RIGHT AND WRONG 57 (1978) (every assertion intended
to “be understood as an intended move within the assertion game”);
Khatchadourian, Institutions, Practices and Moral Rules, 86 MIND 479, 482-84
(1977). A language without such a convention might be imagined, although
only with some difficulty. But see Winch, Nature and Convention, 60 PROC.
ARISTOTELIAN SoC'Y 231, 242 (1959-1960) (“[TThe notion of a society in which
there is a language but in which truth-telling is not regarded as the norm is a
self-contradictory one.”).
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change the nature of the prohibition. If the obligation is contin- )

gent upon a society’s adoption of a particular convention, then

the most heinous act could be rend i i

: : ered benign simply by swa;
ping conventions. We would therefore insist that rules againls)t-: 4‘
murder, for example, do not rest on conventions about bodily -

integrity.

To say that promissory obligations are conventional, how-
ever, does not mean that they must be of a lower norr’native
force. A convention’s C-rules may endow its outputs with a
fnoral .status, and this in fact is how promising works. Promis-
ing prima facie provides a sufficient moral reason to perform
Asking why this is so, as Rawls noted, is like wondering wh.
b.f;\tt.ers do not get four strikes.l6 Thus, it is a manifest contrasz
dlcl‘:lon.for a person to say, “I promise to do X but am under no
obligation to do so.” Such a person either is not promising, or
does. not understand what promising means. Promissory c,on-
ventions are therefore to be distinguished from nonmoral
games whose imperatives are of a “have-to” kind.l7 (If you
want to get on base, this is what you have to do.) Unlike the
rules of baseball, which tell us only how to play the game
pliIromissory obligations are both have-to and ought-to in nature:
al;);l}:zzile'{;xafvlﬁ I:)gf a promise is not merely unconventional but

B. RULES OF FIDELITY

.’I‘h.e moral status of promissory obligations rests on a rule
of fidelity to the convention. Unless it can be connected to peo-
ple, contract law must be, as an institution without members, a
nslatt.er of moral indifference. To make this more concrete. cc;n-
sider the parallel to political allegiance. Suppose that N<;rway
may be characterized as a just society. From this, it does not
fqllqw that a Canadian has a duty of allegiance to Norway.18
S.lmllax.'ly, a society may have a convention that wearing a h;\t
gives rise to a peculiar moral consequence. If, hatted, I visit the
society, a resident might claim that the convention is invoked
But .I may legitimately object that the convention does not bind'
foreigners. Everyone would agree that a principle of allegiance

ig Il:rtawii, sz(;]pra note 9, at 64.

" Fo © e .

o F’“” {éiiggii‘z}zﬁi;ﬁi’;,Z%“%L‘iff;%J?f%‘?Sf’ rles see Cameron
obligaion which binds 3;2[‘:;‘?5;‘2;“2?212*’22,5;1’;?‘2&2’1’;?5?5{ pt
(oo 1 (;riginal). CIPLES AND POLITICAL OBLIGATIONS 31-32 (1979)

[Vol. 72:775

- 1988] CONTRACT THEORIES 783

~is needed to bind the foreigner. If so, however, a principle of
allegiance is also required to bind a resident of the society.
' (When does one stop being a foreigner?) In the same way, it is

impossible for a promisor to derive a moral obligation to per-
form merely by doing that which constitutes promising accord-
ing to the convention. Instead, one must ask what it is about a
convention that makes it my convention to follow. If no prin-
ciple of fidelity explains why the promisor is rightly regarded
as bound by the convention, she is not obliged to perform.

Rules of fidelity differ from the convention’s membership
C-rules because no convention in itself requires allegiance with-
out an outside principle of fidelity. In some cases a reference to
membership C-rules may adequately explain why a rule should
be followed. If the door to a private club bears the sign, “Mem-
bers only,” and I (as a nonmember) enter anyway, the door-
keeper has an easy answer if I ask, “Why can’t I go in?” So too,
the laws of Norway define citizenship in that country, and
promissory C-rules tell us who is a promisor. This will not,
however, generate a principle of fidelity if the C-rules (includ-
ing membership rules) may be legitimately challenged. For ex-
ample, one might claim that the club’s membership policies
wrongly exclude academic lawyers and assert a right to enter.
In the same way, Canadians may resist the application of Nor-
wegian laws whatever the citizenship laws of that country.
These cases require a principle of fidelity separate from institu-
tional membership rules.'®

19. See Khatchadourian, supra note 15, at 486-96. Searle’s derivation of an
ought from an is seems vulnerable. In an abbreviated form, Searle’s argument
is that, from the statement, (1) “Jones uttered the words ‘I hereby promise to
pay you, Smith, five dollars,’” it follows as a tautology both that (2) Jones
promised to pay Smith five dollars, and (3) Jones ought to pay Smith five dol-
lars. See J. SEARLE, supra note 6, at 177. Hence an evaluative conclusion (3) is
derived from a nonevaluative promise (1). See id. at 175-98. Searle empha-
sized that his thesis concerned the philosophy of language and not ethics, or
“oughts” and not “moral oughts.” Id. at 176-77. In either case, however, it
must be assumed that Jones is bound by the convention for the derivation to
work. While Searle appeared to think that such membership questions could
be resolved solely through the C-rules, this will not suffice to generate fidelity
rules. Even if a convention points to me, I can still ask, “And am I bound?”
As Hare noted, what links me to a convention must be something outside the
convention. Hare, The Promising Game, 18 REV. INT'L DE PHIL. 398, 408-12
(1964).

Hare’s reference to a need for “subscribing members” to a convention will
not, however, commend itself to one who rejects contractarian explanations of
an obligation of allegiance. Id. at 411. For reasons discussed in Part II, Searle
is correct in arguing that the act of promising need not amount to an affirma-
tion of the value of the institution. See J. SEARLE, supra note 6, at 194-95; see
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1. Hybrid Rules tered2! A justification of a duty of high fidelity requires a
universalizable defense of an institution so good that nonsup-
port is everywhere prohibited. Duties of high fidelity then
arise naturally in that they are imposed with or without volun-
tary acceptance of the institution.??

By contrast, the principle of low fidelity only binds individ-
uals to an institution by virtue of the particular connecting fac-

Fidelity rules are a species of a more gener i
that regulates _relationships between convintioxi l:nnc;l ;feor;;f
These are h'ybnd rules (H-rules), which are exclusionary wheI;
the}t prescribe who may not participate in a convention and in- :
clusionary when they specify who must do so. H-rules are

neither constitutive nor regulative but resemble both. They are

regu.lative .insofar as they do not create a convention and con-
ventional insofar as they cannot be understood without one
These exclusionary and inclusionary rules are not R-rules be-.
cause tbey cannot be understood by one not familiar with the
convention (for example, no admittance to what?). But H-rules

are not C-rules either, for a breach of the rule leaves the game
1ri§tact ('for gxan?ple, girls playing minor league hockey). When
played in violation of an exclusionary H-rule, a game is still a

game. Nonobservance of an H-rule, therefore, is di

nonobsex.'v?nce of a C-rule. This may seem ,ulrslddtiﬁegzr;‘tnf:t)i?
bec.aluse 1.t is undoubtedly possible to play baseball without com-'
p}ymg with all of its C-rules, for example, by ignoring the in-
field f’ly rule (or playing with designated hitters). The relevant
question, however, is not “What is baseball?,” but rather “What

are its rules?” Some rules are H-
than C-rules of baseball 20 e H-rules about baseball rather

2. High and Low Fidelity

F{dellty. duties vary in their content, and the requirements
of_ an.mclusmnary H-rule may depend on the nature of the in-
stltutflon. It might involve a subscription for membership or fi-
pan..malh support for well-organized institutions. Other
institutions might demand adherence in less exacting ways
suchIas ;lhrough requirements of noninterference. v

n t' e case of promising, it is helpful to distingui i
fex.-ent kinds of fidelity to an institution. Duties ofgmhisg}}lltf‘;,;e?iltf
arise when the institution is so morally desirable that societiey
w_1thout the institution are less just. In such cases every indif
v1duz§1, no matter how remote from the institution, owes it
allegiance. If the institution already exists, it should b:e granted
such su}‘)p_ort as it requires, and conscientious objection should
be prohibited. If the institution does not exist, it should be fos-

also Zemach, Ought, Is, and a Game C ‘ i
s : y , Is, alled “P; "
(discussing Searle’s views on the act of promismrgo)r.nwg 21 Prit. Q. 61 97D

0. . <1 o e
20. I am indebted to Mane Hajdin for pointing out this distinction to me.

tor between the two. One example of this is political allegiance

to a particular state, in which duties of fidelity may depend on
residence or citizenship. Without the requisite nexus, no duty
to support the institution arises. If the connecting factor legiti-
mately could be erased, conscientious objectors might then opt
out of the institution. Although other variants exist, the lead-
ing low-fidelity theory of promising is that of Rawls.??

What may serve as a connecting factor in a regime of low
fidelity depends on the institution in question. In the case of
promising, one frequently mentioned candidate is a voluntary
act by the promisor from which attornment to the institution’s
jurisdiction may be implied. Because the act is consensual, the
requirement is referred to as an obligation, the term duty being
reserved for imperatives that arise without our consent.?*
Describing a low-fidelity inclusionary requirement as an obliga-
tion may, if one is not careful, lead to confusion, for promising,
as a voluntary act, also generates obligations. It is therefore
necessary to distinguish between the obligation of low fidelity
and the promissory obligation created by the promise. The first
kind of obligation might be thought to be owed to institutions
and the second to people, if requirements to an institution
made sense. It is, however, more accurate to think of fidelity
obligations as different in kind from promissory obligations, be-
ing rather an element in the justification of institutional rules.
Through fidelity requirements, a promisor is estopped from
asserting an otherwise available defense to the imposition of a
promissory obligation.

Whether a duty is one of high or low fidelity may depend

21. For example, Rawls’s duty of justice, premised on a just society, re-
quires that we both support and comply with just institutions which exist and
apply to us and also further just arrangements not yet established, at least
when this can be done at little individual cost. J. RAWLS, supra note 3, at 115,
334.

22. See id. at 115.

23. See id. at 115-16, 342-45 (discussing principle of fairness or fidelity to
promising).

24. Id. at 114-15, 343-44.
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on the normative value of the underlying institution. A duty of
high fidelity might then arise from a more ethically desirable
institution, with an ethically neutral one generating only an ob-
ligation of low fidelity. For example, if truth-telling conven-
tions were so valuable as to support high-fidelity duties, the
inclusionary rule that prohibits cheating at cards would likely
be one of low fidelity. In other cases the distinction may turn
on the scope of the institution itself. Thus, although allegiance
to the just state of Norway is a low-fidelity duty based on a par-
ticular connecting factor (such as domicile), a Rawlsian duty to
support’ just societies in the abstract may be one of high
fidelity.2s

The justice of the institution is not wholly irrelevant to a
low-fidelity theory, for at some point its actual injustice would
break any bonds of allegiance. In addition, even just institu-
tions may give rise to a principle of low and not high fidelity.
Because political allegiance to the just state of Norway requires
a connecting factor, the duty is one of low fidelity. Further-
more, the existence of the right kind of connecting factor is a
necessary but not a sufficient reason for low-fidelity require-
ments. For example, one may be bound to two different insti-
tutions by separate connecting factors, and allegiance to both
may not be feasible. In such cases the dispute may perhaps be
resolved by reference to institutional values.26 Thus, while in-
stitutional value implies a high-fidelity theory, low fidelity does
not necessarily imply a morally neutral institution. Neverthe-
less, because the justice of the institution need not be of great
concern under low-fidelity theories, such theories will be
deemed to refer to morally neutral institutions.

Clearly, theories of high and low fidelity cannot explain
every question of fidelity. For example, the distinction between
the two kinds of duties may have little to do with the kind of
support appropriate to a particular institution. If low-fidelity
obligations have a lesser stature than high-fidelity duties, this is
not because low-fidelity obligations are necessarily less onerous,
but only because they depend on a special connecting factor.
Low-fidelity obligations may vary in intensity, from require-

25. Id. at 115.

. 26. For example, suppose that as an academic lawyer I feel that I ought to
support an association of law teachers from whose activities I derive benefits
(the receipt of benefits constituting the connecting factor). If two such associa-
tions exist, I may decide that my obligation of allegiance is owed to the one
that best accords with principles of justice, whether or not I derive more bene-
fits from it.
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ments of mere noninterference to duties such as enlisting in an
army during wartime. In addition, when a right of conscien-
tious objection is asserted, those realms of low fidelity, which
rightfully forbid defection once the connecting factor has been
established, resemble high-fidelity regimes. When the connect-
ing factor is an indelible mark, individuals already bound to a
low-fidelity duty differ little from their high-fidelity brethren.

Among defenses of promising, low-fidelity theories are to-
day ascendant.?” It was not always so. Earlier writers assumed
that a justification of the institution of promising had to be
based on an affirmation of the libertarian values or the goals of
promissory regimes.?8 A preference for low-fidelity imperatives
may then be rooted in a rejection of the values that seem im-
plicit in ethical defenses of the institution. In addition, reasons
of economy suggest that institutional values need not be consid-
ered if promising may be adequately explained from a low-
fidelity perspective. Such theories would then rest not on the
ethical value of institutions, but on the connecting factors
which bind them to us.

II. LOW-FIDELITY REQUIREMENTS

Low-fidelity explanations of promising may be either
promisor- or promisee-based, depending on the connecting fac-
tors that give rise to requirements of allegiance. Promisor-
based theories focus on the voluntariness of the promisor’s con-
duct in invoking a regime with its own ethical imperatives. An
obligation of low fidelity to the institution of promising may
thus arise either through consent to the imposition of an obliga-
tion or through voluntary acceptance of benefits from promis-

27. One example of this is Rawls’s uncharacteristically fatalistic attitude
toward institutions (other than the most general features of a just society):
one takes them as one finds them. See J. RAWLS, supra note 3, at 348-49. Pro-
vided that they are not actually unjust, they may be accepted without the need
to inquire whether any better institution exists. In addition, critics of promis-
sory institutions are today more prominent than their defenders, whether they
subscribe to low- or high-fidelity theories. For an overview of promissory ni-
hilism, see C. FRIED, supra note 6, at 1-6.

28. “[Dlans sa mystique, I'autonomie de la volonté consacrerait la liberté,
pour les parties, de contracter d leur guise, et sur tout ce qui les intéresse,
puisque le Code civil les assimile au législateur.” R. SAVATIER, LA THEORIE
DES OBLIGATIONS § 91, at 142 (1967) (emphasis in original); see also C.
BEAUDANT, LE DROIT INDIVIDUEL ET L'ETAT 146 (2d ed. 1891); G. RIPERT, LA
REGLE MORALE DANS LES OBLIGATIONS CIVILES § 22, at 38 (4th ed. 1949); Kelsen,
supra note 9, at 48 (“on doit finalement constater que le principe politique de
I'autonomie en matiére de contrats repose sur une conception individualiste ou
libérale de la vie”).
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ing.

has no moral significance in itself.

To be successful, a low-fidelity theory must show why alle-
giance is owed. This alone is not sufficient, however, for the in-
stitution that the theory describes also must resemble the
accepted regime of promising. A connecting factor that cannot

explain why some valid promises are binding cannot provide an
adequate justification of promising. The theory, through its

connecting factors, must then be able to account for both the H-

rules of fidelity and the C-rules of promissory obligations.
Low-fidelity theories are generally unsatisfactory on both
grounds. Neither consent nor benefits theories offer a compel-
ling account of fidelity requirements, and only promisee reli-
ance provides a plausible connecting factor between individuals
and the institution. Even reliance theories, however, fail to de-

scribe promissory C-rules in an acceptable manner because -

they must gerrymander promises that are not relied on outside
of the institution. None of these low-fidelity theories covers all

of the contours of promising, for nothing is like promising save .

promising.

A. PROMISOR-BASED THEORIES: CONSENT

Two kinds of theories may base fidelity to promissory re-
gimes on consensual values. An institution that permits an ob-
ligation to result from a consensual act may be thought just,
insofar as freedom to choose through promising is considered

morally desirable. This explanation, called a will theory be-

cause of its focus on voluntariness, endows the C-rules of prom-
ising with an ethical content. Because the will theory assumes
the moral value of the institution, it must be a high-fidelity the-
ory. As a consequence, will theories cannot be justified from a
low-fidelity perspective.

A low-fidelity consent theory must then base a principle of -

allegiance on the promisor’s consent to the imposition of the
obligation. Consent theories are, however, subject to two fatal
objections. First, it is not possible to demonstrate that promis-
ors actually do consent in a meaningful way to the institution’s
C-rules. Moreover, even if they did, consent theories would be
circular since they cannot explain how consent to promissory
institutions could impart an obligation without a prior conven-
tion of promising.

[Vol. 72:775

In promisee-based theories, on the other hand, the.
inclusionary duties rest on reliance by the promisee. In each
case the question is why one should support an institution that
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1 Reality of the Consent

No promisor formally subscribes to the institution' of prom-
ising, as a partner may to a firm, and so an act of tacit consent
must suffice. The duty to support a promissory regime thus re-
sembles the model of political allegiance provided by social con-
tract theorists. The parallel between fidelity to promising an‘d
allegiance to a state is closest when the consent tc? both. is
thought to arise solely from residence in regimes in which
promissory institutions may be found. Thus, John Locke be-
lieved that a foreign visitor to England tacitly consented to
bbey its laws merely by travelling through the country.2®
Although tacit, the consent must be real if it is to support a
promise of allegiance. It is difficult, however, to see how ~such a
theory can withstand David Hume’s attack on contractar.lan ex-
planations of allegiance. As Hume noted, the contraf:tarla}n jus-
tification of political allegiance is quite implausible .1f the
consent is implied from forms of participation over which the
individual has little control.?° Consent must presuppose
rejectability. As for promissory allegiance, mere }'esidence in a
promising society is even less likely to provide evidence of ta<.:1t
consent to the institution, it being harder still to leave promis-
sory societies than political states.

On the other hand, a stronger case for promissory alle-
giance might be thought to arise if the requisite con.sent. could
" be found in promising itself. Here the act of promising is seen
as a voluntary adherence to an institution whose C-rules detgr-
mine when obligations arise and are extinguished. By promis-
ing, the promisor assumes an obligation to the [promisee; in
promising, the promisor incurs an obligation of fidelity tq t.he
institution.3! So regarded, the obligation to support promising

29. Locke, An Essay Concerning the True, Original Extent and End of
Civil Government, in SoCIAL CONTRACT 1, 70-71 (E. Barker ed. 1970).
30. Hume argued: ) .
Can we seriously say, that a poor peasant or artisan has a free choice
to leave his country, when he knows no foreign lgnguage or manners,
and lives, from day to day, by the small wages which he acquires? We
may as well assert that a man, by remaining in a vessell, freely con-
sents to the dominion of the master; though he was carried on board
while asleep, and must leap into the ocean and perish, the moment he
ves her.
Huni:? Of the Original Contract, in SOCIAL CONTRA.CT 145, 15§ (E Barkgr ed.
1970). For other critiques of contractarian explanations of pohtx‘cal alleglanc::i,
see J. RAWLS, supra note 3, at 336-37; Murphy, Consent, Coerr{ton, and Ha
Choices, 67 VA. L. REv. 79 (1981); Simmons, Consent, Free Choice, and Demo-
cratic Government, 18 GA. L. REV. 791 (1984). o
31. See Barnett, supra note 4, at 305 (under consent theory promisor’s in-
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regimes is positional, attaching to one who voluntarily occupie
the position of promisor pursuant to a convention whose mem

bership rules impose obligations to perform on those who take
on that position. The principle of fidelity to promising is then :
similar to the obligation of an elected representative to perform °

the functions of a political office for which he has campaigned,
In both cases voluntary behavior that fulfills the conditions for

the application of C-rules explains why it is right that such

rules are binding.
This amended contractarian theory of promising still leans

heavily on tacit consent. While little sense can be made of con-

sent to a promising regime unless a realistic possibility exists of
rejecting promising, it is not easy to see how this might consci

entiously be done. Could all promissory language systemati- -
cally be pruned from one’s vocabulary? Eliminating gerunds
would likely be harder, while the subjunctive might perhaps be °

done away with a little more easily. Even that would not suf-
fice for nonverbal conduct signifying consent. Thus, the possi-
bility of opting out of promising entirely seems a little

farfetched.3 Yet contractarian theories of promising must .

assume that it is possible because the consent to promising
would otherwise be entirely fictitious.

If consent to promising is the moral glue that holds to-

gether all contracts, it is curious that there has been so little
concern to obtain such consent. One might propose, in the in-

vocation of institution provides justification for legal enforcement of con-
tracts). This would also appear to have been Searle’s view of how one is bound
to adhere to a promissory regime. See J. SEARLE, supra note 6, at 194-95
(promising invokes undertaking to use the word promise in accordance with
its literal meaning). A contractarian explanation of allegiance would be plau-
sible if, as Searle thought, a promisor must intend that his utterance will place
him under an obligation. See id. at 60. If this were the case, a false promise by
one who lacks the requisite state of mind might not be binding. The objective

theory of contract, however, which dispenses with such spiritual acts, better

accords with our understanding of what constitutes a promise. Under the ob-
jective theory, a court “exercises its jurisdiction for the enforcement of the
truth, and makes a man’s acts square with his words, by compelling him to
perform what he has undertaken.” Laver v. Fielder, 32 Beav. 1, 13, 55 Eng.
Rep. 1, 5 (M.R. 1862); see J. AUSTIN, How To Do THINGS WITH WORDS 10 (2d
ed. 1975) (“Accuracy and morality alike are on the side of the plain saying that
our word is our bond.”) (emphasis in original).

32. See Hanfling, Promises, Games and Institutions, 75 PROC. ARISTOTE.
LIAN SOC’Y 13, 22 (1974-1975) (nonrejectable institutions like promising must
be distinguished from rejectable games). Principles of fidelity to the institu-
tion still stand in need of justification, however, because a nonconscientious
rejection is always possible, with rebels opting out of performance if not out of
promising.

[Vol. 72:71
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terest of resolving moral ambiguities, promissory regi§tration
legislation under which only promises by current reg.lstra.nts
are binding. The registration system would be expensive, but
such prudential or utilitarian concerns would have little impor-

tance next to the higher moral purpose served by' the scheme.
The plan would be equitable, just, and entirely silly. Th:flt no
sensible person would accept it may put the‘ concern to find a
consent to promising in its proper place. This in turn suggests
not that such consent may be presumed, but rather that some
other justification for promising must be sought.33

One further attempt at a hypothetical consent must also b.e
rejected. If real consent were possible and a meani.ng'ful possi-
bility of rejecting the convention existed, contractarian theories
would be unstable insofar as free riders might opt out for stra-

tegic reasons. This is to be deprecated if the convention is

thought beneficial, and in a hypothetical agreemen.t all mem-
bers would then consent to the imposition of duties of alle-
giance. In this way lapsed contractarians may redl.mf: consent
to a subservient role. The state is not just becat.xse it is chosen;
rather, it is chosen because it is just. But if.it is assume‘:d that
the state is just, consent is superfluous and fidelity may instead
be based on a duty to support just institutions. Actual consent
is unnecessary if it suffices that one ought to consen.t.. The re-
sult, expressly adopted by Rawls in the ca.se'of po}ltlcal alle-
giance, is a duty of high fidelity.®* So too, it is difficult tq see
how a moral obligation to support a convention of promising
can be derived from a hypothetical consent to a beneficial u;ztl-
tution unless the benefits are endowed with a moral status.

2. Circularity

Even if a meaningful possibility of consent existed, a con-

33. Even if a consent to promising were somewhere to be found, thtls
might not suffice to justify the institution. Such a con§ent would d(-zhn‘\onstra e
a preference for promissory over nonpromissory regimes but.nof: ing xzmée
than that. In particular it would not in any way s'how that the mstltut}o;:ts b-
rules are preferred to any other set of promissory rules that mig e
imagined and is not now available.

34. J. RAWLS, supra note 3, at 334-37. )
35. This forms the basis of Dworkin’s argument that hypothetical consent

imizati i i t to real consent. Dworkin,
to wealth maximization norms is not equivalen
Why Efficiency?, 8 HOFsTRA L. REV. 563, 574-79 (1980). In .the same way,
Gauthier’s contractarian justification of dispositions of constrained maxumza};
tion cannot be qualified as a theory of ethics unless the consequences of suc
dispositions are regarded as good. See D. GAUTHIER, MORALS BY AGREEMENT

167-70 (1986).
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tractarian explanatipn of high fidelity to promising would still
be objectionable as\circuldr. The theory requires something
like a promise to obejxprémises, and it founders in its inability
to explain why the first pfomise is binding.36 Suppose that two
members of a nonpromising society, aware of this difficulty,
seek to craft their own promises. So long as the society has
some concept of moral duty, they might stipulate that a person
who breaches a promise is to be considered as acting wrongly.
They might then agree upon their own private contract regime,
with C-rules as detailed as any of those found in a promising
regime. In these circumstances Joseph Raz argues that they
have consented to the rules of promising and that the promisor
is required to perform.3” But is she? Assume that the parties
specify that a certain verbal formulary signifies that an obliga-
tion has been undertaken. This might be a statement such as
“Iet me be bound to perform.” Even here, however, it is mean-
ingful to ask whether the private convention morally binds its
participants. Without a convention to uphold private conven-
tions, they are not bound. But what is the prior convention, if
not the institution of promising? The convention was consti-
tuted by its two participants through a promise to adhere to its
norms. If that promise were not binding, the convention would
not be, either. A promissory regime therefore cannot be
crafted from a private convention. ‘

If contractarian explanations of high-fidelity duties are ;
necessarily circular, can a principle of consent sufficient to sup-
port an obligation of low fidelity be extracted from adherence
to a convention of promising that already exists? It is unneces-
sary to wonder how the institution may arise if it is already
present in society. Nevertheless, a justification of an institution

t relies on a feature of the institution for support 1s still cir-
ar, unless that feature can be independently estab.hshe.d as a
criterion of value. Suppose that a promissory regime 1s nf)t
deemed just in itself, as low-fidelity theorist§ wguld have it.
Why then does a promisor’s consent to the institution r‘epresent
a choice that her society must respect? The as§umpt1f)n fn_ust
be that in choosing promising the promisor provides a 3}1st1f1ca-
tion for imposing a promissory regime. T.his.assumptn?n pre-
supposes that the choice itself imports a binding comm}tment.
Yet this is true only if one is bound to perform the}t Vf/hlch one
has consented to do. This defense of contractar1an1§m fnus.t
then be circular and must reduce to a will theory which justi-
fies contract law on the basis of the intrinsic value of Fhe con-
vention. Because it relies on the value of the conve?ntlox.l, t}.ns
explanation of promissory allegiance must rest on high-fidelity
theories which dispense with connecting factors.

B. PROMISOR-BASED THEORIES: BENEFITS
Principle of Fairness

The second low-fidelity explanation of promising g"rounds a
duty of allegiance on the promisor’s receipt of a bene.flt. HLA
Hart regarded this social quasi contract as the only intelligible
foundation of political obligation. “[W]hen a number of persons
conduct any joint enterprise according to rules and thus r.est:.rlct
their liberty, those who have submitted to these restrictions
have a right to a similar submission from thqse who have bene-
fited by their submission.”®® In these clrcunzlstances both
groups are bound in a mutuality of restrictions, with the former
-accorded a moral right to support from the latter. ‘

One difficulty with Hart’s theory is that the .obl%gat.lon of
fidelity arises whatever the moral quality of the mstl_tutl'on or
its benefits. A burglar may thus be subject to an obligation t‘o
a thieves’ society that bribes police officers. To rescue .h1s
explanation of inclusionary rules from a duty to support im-
moral institutions, Hart relies on a category qf morall.y un-
performable obligations: although the obligation of 9f1de_l1ty
arises, it may be one that ought not to be pf:rformed.3 Sm-
larly, promissory C-rules might provide that immoral promises

36. The circularity of contractarian explanations of how promising may
arise was noted by Hume. See Hume, supra note 30, at 160-61. To avoid this
difficulty, Locke, while seeking a connecting factor of consent to explain polit-
ical allegiance, turned to natural law theories to justify allegiance to such insti-
tutions as promising and property. See P. RILEY, WILL AND POLITICAL
LEGITIMACY 72-73 (1982); J. TULLY, A DISCOURSE ON PROPERTY 48-50 (1980).
In the same way, Rawls’s theory of justice cannot plausibly rest on a con-
tractarian foundation. At times Rawls does speak of the deliberation in the
original position in terms of a choice among alternatives. J. RAWLS, supra
note 3, at 11-13, 41-42, 45, In the end, however, the procedure would seem not
consensual but rational, with a single version of the theory deduced from ab-
stract principles. See M. SANDEL, LIBERALISM AND THE LIMITS OF JUSTICE 132 ;
(1982) (stating that “what begins as an ethic of choice and consent ends, how-
ever unwittingly, as an ethic of insight and self-understanding”).

37. See Raz, Promises and Obligations, in LAW, MORALITY, AND SOCIETY,
210, 214-15 (P. Hacker & J. Raz eds. 1977).

imi t, see W. Ross, THE
38. Hart, supra note 8, at 185. For a similar argument, C
RIGHT AND THE GooD 27 (1930). Plato’s Crito likely advanced the earliest such
theory. See PLATO, Crito, in THE COLLECTED DIALOGUES OF PLATO 27, 37
(E. Hamilton & H. Cairns 2d ed. 1961).
39. Hart, supra note 8, at 185-86.
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generate unperformable obligations.#® Hart’s benefits theory,
however, does not describe how one ordinarily thinks of polit-
ical allegiance. Even with a receipt of benefits, no obligation
arises to support a wholly evil society. At some point, for ex-
ample, a state may be so unjust that any obligation of fidelity is
extinguished, with the only possible requirement being a duty
of rebellion.41

Rawls’s benefits theory, called the principle of Jairness,

provides a less counterintuitive explanation of duties of fidel-
ity.#? Unlike Hart’s theory, the principle of fairness presup- -

poses that the institution satisfies Rawlsian principles of justice.

But notwithstanding the requirement that the underlying insti- :
tution be just, the principle of fairness is a low-fidelity theory f
of promise keeping. This is because ethically neutral institu-

tions may satisfy the principle of justice, provided that basic lib-
erties are not infringed and that any resulting changes in social
and economic inequalities respect Rawls’s difference princi-
ple.** The more trivial the institution, then, the more easily are
principles of justice satisfied: how, after all, can tiddlywinks be
troublesome under the difference principle? To say that prom-
ising is just is therefore not to say that it is necessarily morally
preferable to regimes without promising, as in a high-fidelity
theory of justice. In the same way, Rawls is careful to note that
his theory of justice is compatible with both private and social-
ized property regimes.** Even if one could argue that promis-
ing served efficiency goals, this would not provide an ethical

40. That is to say, an obligation that ought not to be performed. That
ought and obligation statements should be distinguished in this way may be
seen in how we think about contradictory promises. If I promise Smith to do
X and Jones to do not-X, the two obligations both stand. I do not, for example,
absolve myself from one of the obligations through a cancelling out of the
promises. On the other hand, I cannot say that I ought to perform both
promises, if ought implies can. On ought and obligation statements, see G.
WARNOCK, THE OBJECT OF MORALITY 94-96 (1971); Beran, Ought, Obligation
and Duty, 50 AUSTRALASIAN J. PHIL. 207, 207-09 (1972); Brandt, The Concepts
of Obligations and Duty, 73 MIND 374, 376-80 (1964).

41. See M. WALZER, OBLIGATIONS—ESSAYS ON DISOBEDIENCE, WAR, AND
CITIZENSHIP 3-23 (1970); Pitkin, Obligations and Consent—II, 60 AM. PoL. ScI.
REV. 39, 41-42 (1966).

42. J. RAWLS, supra note 3, at 342-50. Earlier versions of Rawls’s theory,
then called the principle of fair play, may be found in Rawls, Justice as Fair-
ness, 67 PHIL. REV. 164, 180-84 (1958); Rawls, The Justification of Civil Disobe-
dience, in CIVIL DISOBEDIENCE: THEORY AND PRACTICE 241 (H. Bedau ed.
1969); Rawls, Legal Obligation and the Duty of Fair Play, in LAW AND PHILOS
OPHY 3 (S. Hook ed. 1964).

43. J. RAWLS, supra note 3, at 75-83.

44. Id. at 274.
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‘defense of the institution, for Rawlsian principles of justice are
always prior to those of efficiency.*®

Rawls does not specify the sort of benefits he has in mind,
but clearly not every kind will suffice. They .must not be too
general, for if they had no reference to promising they could ss
easily support a principle of nonfidelity. Nelf:her may the)fZ‘ e
too specific. In a bilateral contract, the bepeflt that comes 1r§t
to mind is the promisee’s reciprocal promise to perform or %us
immediate performance. Basing allegiance on ’suc'h b.eflefl‘ts,
however, is more properly a reliance theory which justifies in-
clusionary H-rules on the basis of anticipated harm to promis-
ees.46 The benefits must then arise from promising 1_tse1f‘ Th}s,
seemingly, is what Rawls has in mind, for tbe p‘rmc.lple of fair-
ness is stated as a rule of adherence to an institution and not
merely an obligation to an individual promisee.

Thus, Rawls’s argument is that an individual who ha§ ac-
cepted benefits from an ethically neutral. (although ‘not unjust)
institution is bound to support it. Benefits thalt dgrlvg fl:om an
institution that is ethically neutral share tl}e institution’s neu-
trality. If benefits were morally desirable in themseh{e.s, they
would provide a sufficient reason to adhere to promising re-
gimes. In that case the principle of fairness would snpply rest
on the natural duty to support a just regime (?f promising. Be-
cause the duty would be one of high fidelity, it woulq then be
unnecessary to look for connecting factors. ]5"0'1' this reason
Rawls does not seek to base obligations of p(?lltlcal allegiance
on a receipt of benefits any more than on soc.lal. cont.ract _theol-
ries. His natural duty of allegiance to just soFletIEs arises invol-
untarily, for the institution itself is deemed just.

Because the benefits of promising are ethi(fally neutral, the
principle of fairness cannot be defended for its effect ('mdthg
production of public goods. A benefits. th'eory does indee
promise greater stability for the instltlftlon than c?nser;;
theories because beneficiaries are not permitted tf’ free r1d.e.'
beneficiaries do not support an institution., 'thelr free rldldlilg
may encourage other defections from it untll‘ it r'nay‘at last is-
appear. When present participants in' the institution axl‘e in-
jured thereby, this may be objectionable under re 1ance;
theories of promising. Aside from this, hqwgver, t‘he collapse o1
the institution is of no moral concern if it is ethically neutral.

45. Id. at 79-80. ‘
46. See infra text accompanying notes 67-75.
47. J. RAWLS, supra note 3, at 335-36.
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ree-rider arguments have force only if it i
) ider y if it is
!F}?h—fldel.lty perspective, that promising shouﬁsigl:?e:::rnéd.
e survival of promissory institutions is therefore no part o

the purpose of the princi i is it j ‘
e burpose principle of fairness, nor is it justified if tha

How much harder it must be to derive a principle of fidelity to
promising, whose benefits are so much less focused than goods
“or services in restitution. Did I receive a benefit from promis-
~ sory institutions? Perhaps, instead of owing allegiance, I might
' simply repay it, if I only knew to whom.

Given such valuation problems, Robert Nozick argues that
obligations of political allegiance may disappear altogether.*® A
similar difficulty besets benefits theories of promising. Suppose
one argues that she derives no benefit from the institution. She
may regard promising as less desirable than life in nonpromis-
- sory regimes. We cannot easily contradict her, so long as no
“moral value is ascribed to promising. This kind of objection

could be handled without difficulty on a high-fidelity theory of
promising under which a subjective estimate of value can be
trumped by an objective measure of the benefit of an institu-
tion. But how could this be done on a low-fidelity theory? In
political philosophy, as in law, valuation uncertainties may pre-
vent the resolution of substantive issues.

2. Promissory C-rules

If the receipt of benefits :
; grounds the obligation, as Rawls :
:':};g;.tic:’se,dpr;;rsmsesl’lar}s{e'a nc1>t, binding when no benefits have bee
. such, Rawls’s explanation of promising is i i
tent with the institution’s C ¢ a0 the theory 1o
-rules. So long as the th i
tautological, it should be i i ; who bave ne
s possible to posit
derived benefits from isi et ot jave mo
. promising, such as recent arrivals f ‘
nonpromissory regime. Even though th ved no
benefits from promisin, : T e orved 1o
g, we would fault them if th i
and failed to perform. If the j phavew
) . y objected, we would simpl j
them that their moral or cultural education was incompll)eizletell

3. Valuation Problems

A further difficulty of benefits theories is their reliance on 4 Voluntary Acceptance

;tg:r;g{ aaf:;t;m;;tions a}f t}(: fhow the benefits may be identified.
e, from a high-fidelity perspective, the ad V
promising seem entirely obvious, fi nising leace g o
g se ' , for promising leads t :
f;iater llkehh.ood of reciprocal reliance by contractors. oBu‘:
o .fsai r};rospectgre galﬁxs will not suffice to ground the principle '

ess, under which the benefits must h i
in the past. The difficult i ifyi e (ocelved
. y of identifying the benefi
ally good in itself) that i i oty o
; s received by living in a isi i
ety is analogous to the i i ctitution when
a problem that arises in restitutio
iucr‘::;ohcltedhservwes are provided. While the donor of tl?e Z::vn
may have incurred a detriment, ab i ‘
looks like solicitation it 15 ot olear thns pang that
. or consent it is not clear that such s

erv-
:)??;sCi:re qf any .valt}e to the recipient. As a consequence
us gifts ordinarily do not ground restitutionary claims.48

The objection based on valuation uncertainties may tell
more against benefits theories of political than of promissory
obligation. The benefits of promising, although not uncontest-
able, at least seem less controversial than the benefits of actual
governments. If promising offers prospective benefits, a pres-
ent promisor might even be seen to have received benefits from
past promisors through their performances, which renders her
present promises more creditable.

Even if promisors are assumed to have derived a benefit
from the institution, however, it is difficult to see how the mere
receipt of benefits gives rise to duties of allegiance unless the
benefits are voluntarily accepted. Without such acceptance a
fidelity requirement may not be extracted merely by officiously
providing a person with a benefit, even if its desirability is con-
ceded. Consider, for example, the case of a community about to
decide whether to take measures to reduce air pollution. As-
sume that the scheme’s expected value exceeds its expected
costs and that for each member of the community it represents
a Pareto superior transformation. All recipients are asked to
contribute to the expense. Despite one person’s objection, the
measure is carried out and air pollution is reduced without his

48. i
thatl lif:nagfs:n\;:l;z::oiisl 1o!f1 op;rgpelx;ty and services are subjective, the risk is
: ansform e Pareto superior. The poli i
Zgﬂm }::‘s,tltult:mx} is there.for.e strongest when the donor g;) t‘}?z ?,E:;si: Peflol\lf-
Sas 3e;g Je Le %nmated this risk by seeking instructions from the beneficmilg X
(méc}ia‘x;ic p érfoagzgteg dﬁo ve.ﬂRxchﬁrdson, 118 Conn. 322, 172 A. 226 (1;33,).
: a lonal work on motor boat that own. : i
ggnfgzoabfzne—up). But. recovery is more likely to be permitted \i;:ﬁ}:zf:aim
o b x{'nas amrieSg:k il::l;z;?:d itmx}orta.nce. Thus, restitution is nearly alw:;s-
en
by AT of money. See 3 G. PALMER, THE LAW OF

49. See R. NOZICK, ANARCHY, STATE, AND UTOPIA 93-94 (1974).
















































