


RESOLUTION. 

At a meeting of the Conl~nittce of ~ 1 1 ~  Association of the 
Bar of the City of New h r l ; ,  appointed " to urge the re- 
jection of the proposed Civil Code," held at the House of 

. . 
the Association, No. 7 West Twenty-ninth street, in sala 
City, on the thirteenth day of December, 1883, Mr. Albert 
Nntl:e\tls offered the following resolution : 

Rcsol~~rd,  That this Conlrnittcc approve the paper pre- 
pared by hl r .  James C. Carter, on the slubjcct of the proposed 
codification of the Cornnlon Law of the Stnteof New Yorlc, 
and that three thousand copies of it be printed and circu- 
latcd among the members of the Legislature and of the Bar 
of this City and State, and other persons interested in the 
subject. 

iVhich was uilanimously adopted. 

Extract from the minutes. 

J. BLEECI<ER MILLER, 
S~~crctary. 



THE PROPOSED C;BDIFICATIOiT OF OUF. 
CONNON LAW. 

Whoever glances over the varying systems of law eshib- 
ited by civilized States, will perceive that in some, as in 
England and with us, the great body of the rules which de- 
termine the rights of men in respect to their persons and 
property, have never been directly o~ncted in statutory 
form. The). have their origin in the popular standard, or 
ideal, of justice as applied to human action, and the usages 
and practices sanctioiled by it. Thc system, therefore, rests 

upoil an original, but ever growing, body of custom, and 
the rulcs thus established have been, through a io~ lg  succes- 
sion of centuries, espouildcd, applied, enlarged, nlociified 
and administzred by n class oE cxp-rts - lawyers and 
judgcs - who :Ire supposcd to devote their llves to the 
study of the systcm and to the \vorl< of adapting it to the 
ever shifting phases which h u m ~ n  affairs assume. The cul- 

tivating 2nd pcrrectiilg, of this body of rules, which 
is callcd " t / re law," is a part, and n tnost important part. in 



tlrc ? z ~ z / ~ ~ ? - o / ~ ~ ~ ~ . ~ ~ : o ! / ~  of t11c ci\riliz:~tio~i in \vllicIl the), zii-c fo~111d. 
r -. 1 l ~ c  i;lc:ins of :12;ccr-lni1ling- \\,lint tllcsc 1-ulcs nl-c-in otllel- 

\\roi-cis, t1.1~ r;~i~i:.iirc of n - l ~ : ~ t  thc In\\. is - is fuuncl, in  any 
give11 cnsc, hj. ;tsccl-t;~iililrg \\-1r;1t t11c judges linvc detcr- 
nlinccl in like c:iscs, and by inasi~lls and pl-inciplcs \\7hich, 
fro111 I(-)II;- :i(loj)tioti a11(1 ~ I - C C ~ I I ~ I I ~  ~ ~ ~ ~ ~ ) l i c : ~ t i o t ~ ,  11avc; 11cco111c 
fa111iIi31. : L I I ~  : L I I ~  llol-it:lt.i\,c. 

I n  otl~cl- Stntcs, 11o\vc\:c1-, such as most of thosc: on the 

Coiitincllt of 1.3~i-c)l)c, tlrc systelll of law is fou11cl to be clif- 

fcl-cnt. Thel-c, tllc rules ~irllicl~ pci-form the same functions 

in socict)., s t~lnd,  to a. lni-gc cstcnt, iir tlic fol-~n of positive . 

stat~ltcs, 01- Cc~.t:.s, ennctcd by the arbitrary powel- of the 

sovcl-cign, 01- bj- thc autlioi-ity ol a lcgislntive ;isselnbly, 

~vlrc'l-c sucll n body exists. 

I t  will also be obsci-vccl that thc sys tcn~ first above de- 
S C I  is :I c-1-121-actci-istic of States of populnl- 01-igin, 

01- in \vllicll t1-1~. p~j )~i l ; i l -  clel~ielit is prc:clolili~-~;tnt, ~vllilc the 

lattcl- s ) - s t c l~  is n cl~ai-ac1.c~-istic fcatui-c in tliose wliicll have 
a c1osl)ot ic oi . is- i~~,  01- il l  \\~llicIl d~.cpc)tic ~ O \ \ ~ C I - ,  absolute 01- 

q i : i l i l ,  i s  1 -  I S  b e ,  ~ i - e c l ~ i ~ ~ n ~ t .  Noi- is t.llis con 11-ast 
acc idc~~( ; i l .  I t  rtl-15cs iiccessrtrily froln tllc fu~-id;~nlcntal dif- 
f L I L I I C C  .-, - , i l l  ~ I I C  pi)liticnl el-~:~l-nctci- of the two classes 01 States. 
111 il-oc, I ) O ~ - J I ~ I : I I -  St :~t.c:s, 1 I)( :  l a \ \ r  S ~ I - ~ I I ~ S  Ii-c)111, ni1c1 is 111:1(1c by, 

tllc pc'oljlc ; :111c1 :IS tllc \ )~ -OCCSS UI buildilig i t  u p  coi~sists i l l  

:~pplyiirg. fl-0111 tinlc to tilnc, to 11~1rn;in actio~li; tlrc p o p ~ ~ l n r  

ic1e;ll 01- st;i~l~l;tl-il of justice, justice is the oilly intcrcst con- 
s I 1 1 I11 clcspotic counti-ies, ho~vever-, 

evcli i l l  tlwsc \\~Ilci-e n 1cgisl:itivc bocly exists, tllc inter- 

ests of tlrc i-i:igili~~g- cdy11:1stj; :LI-C: S L I ~ ~ - ~ I I ~ C  ; :ilicl 110 1-cig~r- 
inx- clj:~i:~st)r co~ilcl lolrg bc il~:ii~lt:iincd i l l  thc cscl-cisc 
of : , ~ l y ~ l l i i ~ q  lilic : ~ L ) s c ) ~ L I ~ ~ :  [IO\\~CI-, if  the in;~I;i~lg of t8he 
l :~\ \ .s  l i i ~ i l  t 1 1 1 .  l ) ~ ~ i l ( . l  ing L L ~  t . 1 1 ~  j~~l - i s i )~- t~clc~icc  \\-el-e 

i ~ I C ,  I I I t 1 0 1  i l l .  'J.'IIc so\ .creigi~ 
-.. 

l'rcting 1mp~i1;11- custolirs. I-Ic: can S : L ~  it only by n 1)ositivc .g 
comornllil, ilnd this is  stat^^ tor). 1:tw ; :11?t1 w l i C l l  such positive 
comnin~ld cnlbi-aces the \\+lrolc sys tc~u of j t i~-is~)rudc~lcc i t  
becot~lcs n Cod(*. The  fullcln~ncnt;~t ~ l i n x i ~ ~ l  i l l  tlic j ~ ~ - i s p r ~ i -  

dcncc of pop~il:li- Stntcs is, tlint \vlintcvel- is in collsulr;incc 

~rritlr justice as: ;lp;~lied to h~1rn;to :iffail-s, s1iould'il:~ve tlie 
fol-cc of In\\.. " Qrroiip?.il~c~ip/ncz~if Z ~ ~ r i s  /raill.i : I & O Y C I I I  " (tlle 

will of tllc s o r c ~ - c i g ~ ~  11;~s thc foi-cc of la\\ ), is tlrc conti-:isled 
mnsi~n ol clcspotisn;. Tllc 1Cor:u1 dict:~tcd b). hlahomet \i7as 

ancl is n univci-snl Cotle r c g ~ ~ l n t i n g t h c  :~ctions and pi-opcrty 
of the fo1lonlc1-s of Islam. I t  was as nccessa1.y i n  1111ilding 
up tlie cmpii-c of tlie conil~~c~-01- 21s his s\tro~-cl. I<o~lic under1 

tlic republic reposed upon  ni i  uilnrl-ittci~ systcnl of ~LII - i s -  

psu(1eoce ; Codcs \ircrc clci~ices found csscntial to tllc (lo- 
nrinion of tile cn~pcroi-s.' Tlic Latin States lou~~clccl up011 

the I-uins of tlic Elnpii-el ~tlicl oi-igil,:llly dcsl~otic:, sllow ill 

tlrcir l a r ~ s  tllcil- cr~igin and cllni-:icter; b ~ i t  ileitlici thc hTor- 

malr conquest, nor tllc 111-iuciplcs of f c u c h l i s ~ ~ ~  11avc cvcl- 

bccn nblc to dcsti oy thc popul,~t- clclnclit \vl~icll has mar1;cd 

every st:igc ol tllc c1c1-elopment of Anglo-S;lxon libci-ty n l ~ d  
Ia\v. ' rhc 1Coi~r:~li coll)ci-ol-s, alrcl tl~cil- succc:ssol-s :llnr)llg 
the inoclclil ],atin Statcs, I I ;LV~,  it is t l - ~ ~ c ,  i l l  ~ I I I ~ ) ~ - o v ~ I I ~ -  tlicil 

systc~ns ol j111-ispi-~lde~rce, boi-1-o\irccl tlre aitl of t~ :li~l(xl 111-0- 

- -  - -  -. -- . 

I I '  It is VCI-y I~zLu~;LI tltnt the i ~ ~ l ~ x r i ; l l  despot,  whu has \\,on his c111l)il-c b y  t i ~ ~  

" C ~ C ' I ) : ~ S C I ~ C I I ~  of ;~rij.tl.lcr;~ci~..i nll[l all O L I I C ~  fo r~n- ;  of s ~ c i n l  i ~ ~ c i l i ~ ; i l i ~ ) , ,  sl~uultl  sctl i  

".to co~l~ol i t ln lc  il I)y n cotlc: ; a11,1, nt:co;-Jingly, z coclc ivn;  thc  tll-c.in~ of C::c.j:~r - - -  

'' p"li:!turta, fc~r c~~~ i~ . ; r l i c . n i i o~ l  \\.a lit11 y c t  cc)ti~pleiclp c~t:~l,li,lii.tl ; :L cdclc \\.as t11c: 

" drenln of Cn t l~n r i~~c . ,  t l ~ c  cni-c of l"r~dcrii l ; ,  tlie g l~)~. ) '  of X:~~)C,ICUII .  * * * * * 

'I' T\'c)t n si~l;li: ~ I I . , ~ ~ I I ( . { .  C ; L I I  11c l)ui~itctI 0111 of ;1 collcl i \f l i icl~ II:I ,  csiztecl To;. all). 

'' 1~11;\\1 of L i l w  i11 :I 11nLio11 \ ~ , ~ l ~ i c l l  is a t  O I I C ~  l)~.ogrc<sivc A I I J  frL:c.'.- ( ] t~~- id ic : i l  

Satiety L'api.~-.j, vol. Il,,  1,. a ; [  ; L'npcr ljy C l z ~ n c ~ l t  '1'. S\:nti\!,,~l, I:icl.) 
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bcc11 lcttcl-ctl by n subjection to tllc maxim tll:lt I : t i \~  111.0- 
cecds (1-otn tlie p1cast11-c of tllc sovel-cign, a ~ l d  not fi-om the 
bl-c:~sts oI tlie pcoplc; ancl the sti-iictui-c, il~stc:~cl of being 
dc\rclopc.cl lilcc a gro;cll/i, 11r1s been b ~ ~ i l t  u p  upon f.lle out- 
side. 7'11~ la\\/ of Eng1:tnd and Auncl-ica 113s been a pui-e 
dc\rcloj)rnc:~~t ~ ) ~ - o c c c c l i ~ ~ g  from the constan1 enclca\ror to  ap- 
ply t : ~  t l ~ c  ci\.il conduct of men the evci--aclvancil~g standard 

lire o\ve to this fcrlt~11-c of our civil~zation many of those 
pi-icelcss blessings \vl~icll clistinguish it to  its advantage 
f1-on, tlrnt of tlre co~ltinc~ll:il St:itcs of Ellropc. Thc  equality 
of :ill 111c11 bcforc tlic 1a\v, the bal-monious blcllcling ol law 
and liberty, thc lcarned, inclcpendcizt, allcl UIICOI-rupt jildi- 
cia]-y, nl-c ail the fruits, i n  lnrgc mcasul-c, of the fr-cc and 
nntu.rnl mctllod of g r o ~ t r t l ~  under 1vhic11 our jui-isprudence 
has  becolric wl1:lt it is. Nor have these blessings beell pul-- 
cllasctl 1)). tlrc s:lcrificc of otlicr benefits. O u r  s ~ s r c l ~ l  has, 
i ~ ~ d e c d ,  thosc necessnr-y impel-fections ~ ~ l l i c h  in21-k all human 
contri\inlices, arid it  I-cflects, in addiiion, 0111- o \ ~ n  ~)cculiar 
failillgs :11ic1 \.ices. 13ot iron~llcrc is tlrel-e n ju1-is1,l-l1clcnce 

 no!-c fnitlifull)* el~rbodies thc cul- 

\ r  
t j  of tlre :tge. E\rc~l tlic common 

lnct wit11 is just as co~nnlor~,  
founclntio~l unclcr otller 

I t  is 111ntt-r for wondel- that any one accju:iintecl wit11 the 
histoi-y of I<iigiisIi jur i s l~ i -~idc~lc~;  shoiild s~~g-ges t  S L I C ~ ~  a 

total d c p : ~ ~ - t ~ ~ l - e  from tlic law of its gr-on:lh, :is is i~ivoI\:cd 
in tllc adoption oT' the nictllorl of coc1ilic:itic~n ; still I ~ I - e  

the public, :tn(l evcn tllc 13x1- of tlrc Statc of NCW J70rk, 
viewing \vith coilri>nr:lti\~c nncor~cc~-lr the enden\-or of n 

few incn, it luigllt allnost bc s;~icl, of ouc n1311, to :hi-ogntc 
our system of unml-ittc11 law, to distal-d tlrc pi-inciples and 
methods f r o ~ n  \vl~icll it 11:)s sprullg, and tosubst i t r~tc ill its 
place a scllclne of codification bol-l-o\ved fronl thc systems ,' ,, 

-.~f despotic 113 t i ( ~ ~ l ~ - - -  
Two Lcgis1;itilrcs hnvc bccn foui~d so inscnsiblc of the 

mngnit~ide of the trust co~lficlccl to then1 ;is t o  givc their 
assent to  the p;tss:lgc of n scheme of legislation cnllctl n " Ciui/ 
Coh," wllich, conlcsscdly, fclv 01 tllem had cvcil I-cad, iloilc 
had illtclligcntlp unclei-stood, and wllicll had been 11i-o\~cd 
to contain ~niiltitucliilous changes in the existing la\\., pro- 
ceeding cit1lc1- f rom ignorrulcc or  design, ivlricll never 
could Irave recei\recI thcir- assent, had t h c ~ ~  bccn rnncle 
the s~lhjcct  of sepal-ate nlril i i~depcndent  bills. T h e  scnsc 

of duty on the part  of i l~os t  of thc ~nen~be l - s  was pi-ubnbly 
l ~ ~ l l c t l  illto inactivity by an ingc:tlious contrivalrce of the ' . 

ailt1101- and cl~icf pi-omotci- of thc projcct, \vl~icll consistcil 
i n  a clause intl-oclucecl into tl:c Act. adopting tlre s j s t c n ~ ,  
wllereby it \\.as not to  go in to  opci-ation until :~ftei- :~ilotlrer 
Session of t l ~ c  Lcgislatui-c ; and ~vhich,  i t  \\.as PI-c:tcndccl, 
~voulil give arnplc opportunity to coi-rcct a n )  CI-1-01,s n;liicll 
might be pointed out  in the pl-ol~oscd codilication bofol-c it 
becamc opei-ativc l n j v .  

1701-till~ntely for tlie people of thc Statc o n  Lot11 occ;isiorls 

deludccl. G-ov. 1iobin:j:)n \vns an ctlucntecl and wise l;l\\r)-ei+, 
who co111ct f o ~  escc t l ~ c  nliscllicl \I-liicll woiilcl :i~-isc Il-o~rl tliis 

up011 b j ~  tlic sl~oc:l;it~g f:lll:tcy tll;~t bnd la\\vs cotllil s:i.lcly be 
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pnssccl, incn>ly bccnl~sc t l l c ~  could bc atncilclcd. hTevcr 
i s  tllc czci.~iti\.t: veto mot-c bcncficc11tl~- clnl~loJ-cd ; bu t  

i t  ]):IS (:)ill)- 14scotclrctl tllc slr:ll;c, 11ot liillctl it." Tllc nl- 
tciill)t t o  1 ) 1 - 0 2 ~ 1 1 . ~  tire C I ~ ~ C ~ I I I C I ~ ~  of tllc S O - C ; I I ~ C C I  " Ck~id 
Cc)liL3," 11:~s i)cchll silice I-cpcatccl, nntl \\.ill i ~ c  I-epc:ltcd agnill. 
1 1 1  111~~~11oi ls  : L I I ~  infll~ellce \,ill be cn~ployccl in its 
fa\-or-, niitl tllc s:Inic it~nttclltiolr and indin'el-c~lcc will, it is to 

be fe:~~-ctl, bc fo1111cf yicldirrg a blind assent. I t  is t ime  that 
tllc 1cgisl:ltoi-s of tllc Stillc sllould i ~ c  ni:itlc to sc:c that tlle 

ql~cstioll of tlrc ir-isclom 01- ilre folly of the  sclrernc in qucs- 
tiou c1ci1r:iirils tllcii- lnost intelliyc~ltattcntiuu; and that the 
111c1nbc1-s of the lcg-;tl 111-ofession, ant1 especially tllosc who 

1e:ltl atlion: tlrciir, shol~lcl I-ecugllize tlic duty iti~pcsctl upon 
tlicin by thcii- ti-;lining ant1 their position, of tliol-ouglrly 
es:irninillg tlie question, and giving tire p~tblic  the benefit 

of thcil- ol)inioirs aild thcir iilfli~elrcc. Nor, ;LS I conceirc, 
shoulti l l l c .  O ~ : L : I I ~ : I I I ~ S  of tI1c Ileilcl~ ~ - e i ~ l n i l ~  ilel~tl-a1 01- inac- 

t i ~ c .  Tl~cii- ~ L I  l -slii  ts, 11101-c tll:ill those of the pi-ilcticiirg 
I:LIV)-CI-, lc:~cl tl~clrr to con tcti1plat.e tlre ln\v :is ;L scieircc, : L I I ~  

to stll-irc). it :IS n s)-stem. Tlrey cxn bcst pel-ccivc wlletlicr 
tlrc sc l l c t~~e  of i - ~ : d ~ i c i ~ ~ g  ~ L I I -  ~ll~\\rl-ittc11 1;1\\r to statlitol-y 101-111 

has an). j~ i s t  i o t~ l i~ la~ ion  in rcnson, o r  promiscs nnjrtliing but 

niiscllicf. l . ' l~ci~- o p i ~ ~ i o ~ ~ s  arc: sul~l)oscd tu bc delibcl.nte nild 
disiil t.crc:;tctl ; : i ~ r t l  tllc: C:II-ncst cxpl-essioo of tlrcnl can in 
no ~ \ - : i j -  c(-)llflict ii-iiil t l ~ c  1)i-opcl- discllal-ge of tllcil- judicial 

func t io~~ .  '1-lie!- s l ~ o ~ l c l  110t stnlltl i~ldiflel-c~rt s1)cct;itui-s of 
an attciir!.~t to c1iiniii:ttc 11-oin o111- jui-isprudcilcc tllosc 

fentu:-cs \\-l~icli Il;t\.c ni:ltlc i t  o.li:~t it ib ,  and \\.llicll distiiigiiish 

it tu its ail\.;~nt:~g-c from (Ire s)-stciils of vtllcr i l i l t i ~ ~ i ~ .  

1 t is C X ~ I . L , I I I C ~ \ -  ~ l ~ s i ~ - : i ~ ~ l c  i 1 1  t11c clisct~ssioi~ of t l ~ e  i111pc)l-t.- 
a n t  q l ~ c l i o i ~ s  ~-:liserl 1,). tllc eiiol-i to sccui-c tllc :~dol)tion of 

t liis ~)~-opos(,cl ('.i;fi/ l,*ol!(- 1.11:it. I ~ I L L ~  tcl-s of :i I ) C I - S O I I ; I ~  I I ; I ~ L L I - ~  

s l i l ~ l  I o i  ; I t i  is t l t o r  o s i l e .  I t  
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seeills ncccssal-y, in 01-dcr- to fully nnalic k n o \ \ r ~ ~  tljc: nature 
of tllc forces enlisted in suppoi-t of thc ilrc;~sui-c, to poil~t  orit 

that it  lras bcl~iild it strong- pel-soiinl co~~ te i l t i o l~ i .  M i - .  ,- 

David Duclley I;icl:I, a rncinbci- of tlic Corn missiorl rvlrich 
, 

01-iginally I-eportccl this schcmc, has  long- enjoj-ed the ~-cputc 
1 

of hairiilg bccn  its PI-incip;~l author, and 11c cel-tai~llj. has 
? 

been for seirernl yeni-s its cliicI PI-olnotci-. Thc  tlcsil-c to 
i i 

effect an impruvcnicnt in  ihc lnrv is, sill-ely, i n  the highest 
i 

I degrcc p~-aisc\iro~-tlly ; n ~ l d  to contlect onc's o\\rir nalnc \\.it11 
! 

I 

a lasting in~l)i-oi,cinelrt is a noble ;ttnbitioil. But  t llc d:lilgcr 
I 

I is that thc gr-alificnlion of the ;itnl)itioll 01- the vanity \\rill 
l become :I moti\-c gl-catly supel-iol- to the \rrisll to cffcct a 
j 
i solid impi-o\relncirt-a dni~gcl- to i r l~ ich  thc In\\. has bccu in 

almost ei.el-y agc es1,osecl.l 

The cl~c~-isllcd passion of t l ~ c g c n t l e m a ~ ~  1-clc:~-reel t 0  lor tlic 

enncttncllt of n CIVII. Co1)i: heal-i11g liis imngc :11lc1 SLI~)(:I--  

scl-iption Ira., it may bc feared, sur\,i\-cd llis c o i ~ c c : - ~ ~  lor 

the merits of tllc 1x1-fono:~ircc 01- its eriect ul)oir tlic p~ihlic  
welfnl-c. His sul,cl-iol- i~ielrtal po\vci-s, lris activities, uilim- 

pail-ed in his vclrcra11.l~ ; ~ g c  and trighly useful wllcil cxct-ciscd 

upon a mnttei- less 111-ccio~~s tllail tllc ciltirc ~ ~ I ~ - ~ ~ ~ ~ I - L I c ~ c I I c ~  of 
a State, h i s  ing-enuity slid infl~~encc,  :LI-c :ill ewl,luyctl in tlic 
task of 111-essiirg tllc ii~:ittciitio~r, i~rdiifcl-c~lce or tllc good 
nature o f  tlre 1egisl;itivc bodies to j~ielcl ;i l l  assent to 
----- -- - ---- -- _ -_._ - - . _ . _ . - - - -  

1 In tlie l:ln., as in inc,st of tllc grcat collcerrls of society, t h e ~ ~ :  arc refortl~(:rs A I I C ~  

rcfo).))rr)-s. Thc splc~~dit l  words of Giblwn point out one class: "The  vain titles 

" of the victories of J~~st ininn arc c r t ~ ~ ~ i l ~ l c t l  into dt~st, I)ut the nnnle of t l ~ c  Ici:islntol- 

" is inscriljcrl on n fair rind everlnsti~lg m o l i ~ ~ ~ l ~ c ~ l t . "  (Ilzclinc and I;;i11 of 1 1 1 ~  1<0- 

man Eunpire, 3Iil1ll:lii's ILl. ,  voi. iv., p. 29s.) 

Lord Chief Justicc 1 Inle r1csc1-il)cs tllc crtllcr. Jn e~ltiuncraticrn of t l ~ c  ),t.r it.; 

\vl~icl\ tllreatcll tho ilitcgl.ity m~cl  cfl~ciellcy of ilic la\\, liis first spcc.ificntiun is : 

" I .  t5zl;r G/O):II.-- - 1lc.n arc foilrl lo  be crirollttl i l l  the nuliilxr of lcgi. i l~ic>~.j  n.ith 

" Soloil, I,ycurgus, Suma nlid o t l i e~ .~ ,  nn~l  \\,oulcl l)c Lu~npcriir;; or1 t l ~ i t  nzcv~111t to 
J 

" get a nahc." (Co1~5itlcrntiorr; toilcllii~;: thc Amcn~l~r lcn~  of the I..>\) s. 1121.- 

~ " w ' s  lJa\r- l'rnc[s, p. 267.) 



3 3 '1'111: 1'1Zi~l'o~I~:l~ C:OI>11:IC21r.PIOS 0 1 T  OUR COhIMON J1=IW. - 
lllc ntloptio~i of liis " Gill% Cail'r." I'11c \\.orIi  IS S ~ O O C ~  

c i t ,  I c 1 i c 1  of I - I S '  i i f  cxliibitcd 
ill I t I t i c  o tllc 1;1\\., \voultl colifouncl its authol- ; 

l ) i ~ t  llis n l l l n ; . i 1 1 ~  nirsivci- is, "Adopt  the Code, wit11 
" 311 its cl-I-01-s, n n c l  nu-icl~cl it ;t(tctl-\vn~-cls !" If the hesital~cy 

of sonli: ~ - C : ~ L I C I : I I I ~  nrcl~ll,cl- c a l l ~ ~ o t  otlrei-\vise bc oirercomc, 
11c is 1-c;1:1)- to ndojlt allnost all)- nmcnd mcnt, 01- inodificn.tion, 

I \ \ . i l l  s:iiisf~. t l l ~  SCI-11p1c; :tnd tile S:II-C:ISIII is not all 
- 1 1 0 1  \\,llicll has said th;i t ire \\loulcl conscnt to  strilce 
fl-om t l ~ c  1,i-0posecl C i  Cod e \ ~ e ~ - y t l r i ~ ~ g  hilt its co\rei-, if. the 

I ,egisIat~~~-c ~\.oi~lcl enact only ihnt ! Unfortullately, there 
are nlallp clot1;ccl \\:it11 Icg-islati\-c functions with n ~ l ~ o m  this 

Accustolncd to yield to  pl-ess~lre, pressure of ally sort 

s t ~ - a l ~ c e  is of little airnil. 13ut there are many othei-s--it is 
t o  bc llopcil ri 1rl:1jol-it)----\\~110 cannot fail to 1-cspond to the 

sug-gcsliol~ tllnt tho cndcnvor to  secure the passage of this 
mc:~st~i-e of cotlificatioi~ innposes upon thein the duty to 

p i l l  a n  u~~tlci-stn~ltling of thc real cl~nl-actci- of t l ~ e  s c b c ~ r ~ e  

; L L I ~  its lri-c)b;il,lc eflcct upon t hc L C  V I -  \VitIr such 
a s  these it  is :I gl-;~telul, ancl may bc n useful, oflice to  en- 

dea\rol- to n1n1;c clcal- n.h;lt "codi~icntion" really is, in the ioi-111 

in nrllicl~ it is :~ttenlpted 1 1 ~ 7  thc scllcnle so pel-sistently urged 
upo~r  the J,cgisl:ttui-e ; to s h o ~ r  its inability t ~ )  bring about 
any imp'-r)~-urlent, and to point out  the inischiefs \vhich 
wo~llcl flu\\. fl-om its acloption. 

'I'hc in.litl q~icstion I \vIiicl- the cspcdicncy of s l~cll  
c l i t i  ' I S  I i t  \\.I~iclr \\lc arc dc:tlilrg- clel)r:nds, is, 

01-clel-1). fo~-l~~-..--:iIl of n~liich may bc ncco11rl)lishcd 

it s c l l  1 red 11cetl to :il/,iii~lg 
------J 

a n d  enactcil ; I-!  fr)l-nl; i l l  otllcl- \v(jrds, wlic:tl-~e~- it 

~ h o u l c l  be co/lz~c-)-trtE fro I? I / I I T C ~ ? - ~ Z ' / C I /  to z i / ~ i t i c ~ ~  /nit!. TI1 c fi I-st 

inquiry, thci-cfol-c, sl~oulcl be, i n  what p:~~-ticulnrs tllcsc two 
forins or lu\v cliffel-, ancl wlint conse(l:~c~lces inust flo\\r from 

the con\rcl-sio~l of tlrc fol-111~:- into the lnttel-. 
Thc  \~;l~olc acl~ninistl-ntio~l of la\v consists in  nl,pl~-ing the 

national st;lncl:ii-(1 o r  iclcal of j ~ ~ s t i c e  to.hlill~an affairs. That  

is true ~vhet'hcl- this stxnclal-cl is to be fo~ind i l l  t l ~ c  \vi-ittcn 

s t a l ~ ~ t c s  of ;I I,c.,gisl:ttu~-c, o r  t l ~ c  L I I I \ ~ L . ~ ~ ~ C I I  1-111~s S : I I I C ~ ~ O ~ I C C ~  

by the courts. TVlrcn wc arc obliged to  sccl; for it  i n  tlrc 
lattei-, the i n q ~ ~ i l - y  is ~isually sntisfietl \\rithout d i f l i c ~ ~ l t ~ . ,  if 

thc particular case 112s bcfarc 11nppc11ed and been consid- 
ered by the courts ; but if it prcscnt nclv fcat~~l-es,  diflcl-cnt 
minds may differ concerning the  rule whicll just icc slroulcl 
apply, ancl the do r~b t  can bc 1-csol\~ccl only by tlrc iroice of 
t c  t - ~ L S .  'IJlltil this has ;~~ l t l l o l - i t a t i~c  ci inny 
bc snicl to  11c uilcertain 117hnt the rule is U~~c(~)tnLj~ty, 11~1-C-  

fore, i n  tllis form, and i n  such instances, I 3 21-istic 

featlire of un\-\ri-ittclr law. If, ho\veircr, a I - L I ~ C  clc:~rljr tin- 

qucst:io~i of justice or injustice, ivlricll was tile si:)lc r;olli-cc 
ol t l ~ c  u~lcci-t:ii~ity i~elol-c spokci~  or, C:LII be 1-;~isc(l. I t  1i1:ty 

be tliat the case is ob\~iously ollc \vhich tllc fraincl-s of the 
statute did not fol-esce, and clicl not mal;c p~-o\risiol~ for-, and, 

cooscqlicntly, t h c  cnfol-ccu~c~rt of t l ~ c  rule its \vl-ittcl~, \ \ r i l L  

'worlcgi-osi injustice. , I t  miry bc that tlie cilsc is so clc:l~-as n 

simylc qucstion of justice o r  injuslicc t.Ir:tt all inin(ls \\ <,i~ld 
agree thnt n tliilci-CIIL I-lllc o/iLq/it ti, bc apl)liccl, and, col~sc- 
qucntly, tl~;tt, \\7c1-c tlicl-c no st;ltutc, tllc I-ulc of t11c I I I ~ \ \ - I  i t  tcil 

I:im woilld not ollly be just, but fl-cc ci7cn fl-0111 ailjr L O I - I ~ I  of 
L I I I C C I . ~ ; L ~ I I ~ ~ .  l t  \iroillcl be to no ~ ~ L I I - ~ ) O S C  1.0 111-g-c c:o~~:;i(lc~-;~- 

tio~rs lilic tllcsc.. 'I'tic laiv \\-oilld l,c cniol-cccl a s  ir st~ i ,d  



by \\-llicli rr.,-tl~iii,l, Illny, in some c:~scs, bc bct tci- at tair~ccl, 

t l l o t~g l~  i t  I I I L ~ S ~  f ~ ~ c ( ~ t ~ ( : ~ l t l ~ -  li:\pl)r~l at tllc s:~crifice of 

j .  I I t  I - i t  1 :  s n n1c:ills 1 -  rvl~icll 
justicc nl:l). bc i,i.ttc~- ;~ttninccl, thoiig!l it illust somctimes 
h n l ' j j c ~  nt t l r t ,  s:ic~-ificc of cc:i-tni~~ty. No\\., i l l  tllc constitu- 

tion of htl~rinil st>cicty tl~cl-c : L I - ~  n1:iny subjects, i n  I-ciation to 
\ rh ic l~  t l ~ c  ~lcccssity, 01- thc ndvnntngc, of certainty prc- 

c l o ~ n i ~ ~ a t c s  o\-cl- thosc of strict justice, and many othci-s i11 
* 

I-cl:ition to \vhiclr tlic ncccssity 01- the :~cl\rnntagc, of cxnct , 

justicc ]:)l-cdoi~liirnt es ovei- those of rigid cei-tnintj . 
l'his tl-ut 11 c:il1110t bc too sevci-cly contcmplatcd, or too 

. 

sti-ongly graspctl ; for i n  it  lies the ~ v l ~ o l e  philosophy which 
shoulcl clctcl-1ni11c \\:lletl~ci- the law should be cspi-cssecl in 
st:ttotor)- enact ments, or left u n  wi-itten. The \\risclom of 
the stat.csn~an ancl the lcgislntor finds its proper cml~loy- 
mcllt i n  c o ~ ~ r i i l c ~ - i ~ ~ g ,  5s to each subject of possible lcgisln- 

tion, \\,Iictllcl- tllc intcrcsts of ccl-tainty on  the onc I ~ n l ~ d ,  o r  
of jl~sticc o1.1 t l ~ c  otllcl-, ai-e of priilcil,al molncnt. Both ;~i-c 

in a 11igli dc:jl-re rlcsirnblc ; but thcy are often conflicti~rg. 
I n  1n:ur)- inst:~llccs neitlicl- c:in be :idequ2tel)- secul-cd \\ritl~- 
out :l pal-tin1 +:!crifice of the oll1cr ; mld s),steills of leg-isla- 

tion and I:i\\- are xise 01- ull\visc, 11a1-n-1011iol.l~ 01- coniusccl, 

elhcient 01- inefficient, i n  proporti011 as this truth is recog- 

nizc:(l n ncl nl~li i icd.  
I n  s t~rt ing this pi-illciple, 1 h:l\fe designcclly omitted 

s o i ~ ~ c  ob\.ic:)us 1ilnit:~tions nncl clun1ific:itions n.lricll i~rtel l igei~t  
mintls \\ . i l l  supply \ ~ i t l i ~ u t  the :kid of s~~ggcst iol l .  1 have 

sp01ielr of 1-isit1 cei-t:~inty :rntl csact  justice, mcnliil~g rig-id 
aild es:~ct \ \ - i  tI-,in tllc l i  lnitations of Ilurnnn i~lfil-n~i ~ y .  Strictly 

I ,  L O  ~~~~~~~1 1 1 ) ~  0l)t:lilrcd c\rcn 1))' 
1\11-ittc11 I ; I \ \ , s ~  11or C : I I ~  t l ~ c  fl(:sil)ilit.~: of ~ ~ l ~ \ v l * i t t ~ : ~ l  I - L I ~ C S  sc- 
CLII-c i l l  C I ~ C I - ) .  C:;ISC ; \ b s i ) l ~ ~ t ~ :  justice. 13ut it sl~ol~lcl :Jso be 

1,oiiitcd urlt (;LS 1 mny Iici-cnltcl- more fu l l~ f  sllo\\7) that stat- 
* 

~ i o t  in  all iiist:~l~ccs cvcn tend to l)~-o~liotc 
? 

i t  be cztclltlcri I~cjro~~cl  ' its aj)1)1-olu-i;11e 
ovci- t l ~ e  l,cct~li;il- do111;lin of U I I \ \ . I  i t~clr  . 

J 
l aw ,  it pi-oduccs the: \-cry unccl-t:iinty n-11icll it rTtrjis cle- 

A 

sigrletl to a\toicl. If, for i l~stn~icc,  thel-c sho~ll(l be 211 

attcinpt to 1-cg~ilntc b ) ~  ;I s t : ~ t ~ ~ t c  the rights ancl ~-cl,-itio~ls 
of mcn in tlleii- b~~sil lcss  aflnil-s, tlicl-e \vould s1)ceilil~- arise 

cases evidcntlp not foi-eseerl by tllc framers o f  it, and 
yet appnl-elltly withi~l  its tcl-~ns, i l l  which the opci-ntion 

of thc statute \vorlld pi-oclucc injustice so mnnifcst ;1nd 

gross as to shock common sense. 111 sucli cases the appar- 
tilt mcalning of tlie stntotc ~ i~o i i ld  not be :icccpted \iritlrout 

a stl-ugglc. Tlic ingenuity of la\\~~rei-s \vould bc culplo)-cd 
to s l ~ o w  tll:it the s ta t~ l tc  co~ild not have been clcsignccl, 
a n d  thel-cfor-c sllo~ilcl not be constl-ucd, to em111-ace such 

cases, and, tlrougl1 tlley migllt seem, upon a hast). and 

supm-fici:il ~ I ~ ~ C I - ~ I I  ~ t n t i o n ,  to 1)c co\~ercd by t l ~ c  I ~ I I ~ L I : I ~ L :  
eml)loyecI, yet t I>:[! sllcll i~~t~c,-l)~-ct;~tir)lr must be tliscn~-tlcd 

i n  favoi- of olrc moi-c ngl ecablc to justicc. 'l'lic cliflic~~l tJr 
ivoulcl bc fclt ill tllc snmc \i-:ly by tlle judges. 'l'l~e) 

\ v o ~ ~ l d  f 11d it ]la]-d to L~clic\~c tll:~t tlie 1eg-isl.it~il c I-c:ilIy 
i~ltencled the C O I ~ S C C ~ I ~ C ~ I C C S  \\lhicll w o ~ ~ l d  flo\\- f l o ~ ~ r  n l i  tci a1 
inter )retatioli o l  the law; a n d  all this r-ilcans t11;tt the la111 

s rtllcrl-infir, ancl uncel-t:til~ 11cc;~r~sc the ill-ad\-isccl step n-:is 0 of p ~ ~ t t i ~ l g  it i ~ i  \ v i + i ~ i ~ ~ g  ; for) Ir:~(l it. bee11 lclt. 1i11\\ I it- 

/' 

ten, €J]c rulc wllicll t G  coul-ts \vould iecoyili,:~ ancl apply 

would not o111y bc just, but clcar and c c ~  [ : I ~ I I .  .Intl, COY- 

respoi~dingly, i t  is tl-ue, tllnt l e a \ r i n g  tlrc la\\- uil\\-littcn 

doe.; 1101 : L I \ I ~ ; L ) , S  1)ct ti.]- sccr~i-c c\,cn the ilitel-c~ts of jlistice. 
1 ! c  I o to I i - ~ ~ ~ i l : ~ t c t l  I \\ri-ittril lLi\v 

sllvulcl l ~ c  Icft to tllc conii-01 of l l ~ i r \  I - i l  ten I ~ ~ l c s ,  I ~ I I I C I I  illcon. 

ir~bnicncc  lid i n j ~ i ~ t i ~ c  U ~ U ~ I ! ~ ~  iil-isc. A p~111lic O N ~ C C ~  11111)~ 

ncglcct ;I tlri t j  of c I \I s o t i  1 I lie 



I i t  1 :  i l l  t o  1 i 1 0 \  c s  it c I - t i  A 
citizcn iilisllt I I I I I ~ C C I I ~ . ~ ~  coinlllit 1 act \vllicIl judicial 

d c c i s i o ~ i ~  i l l  ~ ~ > , - I I I ~ : I -  t,i1iicsl 11111<11o\vir t~ Iiinl, 11;itl ( ~ C C ~ A I - C C ~  

to be I CI-inic, :l l l( l  \\-Ilicll dccisio~ls tllc co~11.t~ 111ig11t feel 
obligc(l t o  lollon-. -2 I-igitl :il)l)lic:\tinn of the ~ n : ~ s i ~ n  that 

C Y C ~ I - J  111n1i is I)oti11(1 his peril to 1;ironr tllc law, \voulcl lend 

to  tilc i i l l l i~t iot~ of p t ~ ~ l i s l ~ n ~ c l l t  (01- si~cli offc1rscs, ant1 this 

\vo~~lcl eel-[:ti lily sliock tllc sclrsc of justice. 
I t  sllol~lcl also bc obscl-\red that  while the pl-ovinccs of 

\ \~~*i l tc l -~  ant1 liil\rr~-ittcn 1:1\v arc, for  the most 11:11-t, easily 
disting-~~isliccl and sepal-ablc, the]-c is no precise line of 
dcmal-cation bctrveen thctil. They fall into each at  the 
bouncl:~i-~ b)- insensible gi-atlalions, and consequently there 

al-c inan)- slibjccts ns to \vhich it is a mnticl- of ;~ifficulty lo  

clctcl-l~linc rlpoil \i.llich side oi the line thcy lie; aild it map 
be t]l;rt tlic), a re  in 1,ai.L iipon tach side. I n  tlicsc cases it 

is not of \-el-!- nllicll inlpoi-tnncc \vllicli s)-stc~~.i is applicd. 

Lcgislntirc \\-is(lon~ exllil~its itself i n  a d o l ~ t i ~ i g  t11c fol-111 of 
\yl-itt.cll law so fnl- ns certainty is most dcsir;~hle and practi- < able, ic:l\.in;. t ~ i c  rcst to tIie oyei-ation of uniirl-itten I - ~ I I ~ s .  

i\ full colnpreliciision of thc fundnmcntnl clistinctioli above 

1;iid t l o ~ ~ n ,  hc:t\iiccn wl-ittelr a n d  u~r\\ri-itt.c~i la\\r, i ~ n d  tlic re- 
spccti\.e acl\raiitngcs ol cach, clcpcncling u1:)on the 1-ivnl and 

coiiflictil~g c l ~ i i n s  oi cel.t:iiiity on t11c one lr:lircl, :und justice 

on tllc other, jvill hc nitlcd by a bl-icf e1111mcr-nlioii of soinc 01 
the ~)i-in(;il)al mnttci-s \r hicli shoiild p1-ol1c1-1~; be i-rr;ldc tllc 
subject of  st:ittitoi-)- cn;ic:lu~ciit; :\ntl it \ \ r i l l  be a t  oilce re- 

cog-~~izccl, t11:it 111~ :  sollndocss of t l ~ c  disti~lction is ;;]-c:atlp sup- 
pol-t,ccl, i l  liot t lcc~s i \ -c l~-  cstnl)lislictl, 1-11 tlic I:lct. t1r:il. incn oi 
all ii:iticin:;, ;iild all :lacs li:i\-c u~ici~~l: icioi ls l~ nctcd upoii it ; 

1)c { O I I I I ~ >  i n  1vl)ic11, pl-iol- to :lily : ~ t t c n ~ p t  
11:is not coiifi~-icd its \:71-ittcil Ia~vs,  

thus cnu1rlc1-;itcd, :tilrl lcit tllc; 

1 'l1I1E 1'l:OPOSJI:l) C1OT)JI'ICA3'L'IC)S Oli  OUl t  C'O3131OS J,_ll\-. 1'7 
I 
/ rest of tile ficbld of ji~l-isp~-i~(lcncc t o  tllc control of ~111-  

i writtcll rnles. O L I ~  atfciitio~l ~ t ~ i l l  bc herc collfir~ecl to ~ ) o j ) ~ i -  
lai- f o ~  ms of govci-nmcllt, like OLIJ- on  11. C I 

1 
I .  The collstit,~ tioil of tlre govcl-nmcnt, iiiltl tlic ' \ s~p; i -  

ration of tllc Icgislat i~c,  c s e c l ~ t i \ ~ c  ancl judicial clcp:lrl~llents ; 
thc civil di\rision of the  Stxte illto co~~n t i c s ,  cities, to\vns ~211~1 

villages ; the dctcl-li~inni,io~l of the classes and numlc i - s  of 
tlrc val-ious officc~-s in  c;~cll ~ l c p : ~ ~ - t ~ n c ~ ~ t ,  tlie tiincs nncl lliodcs 

of electing- the1r1, a ~ r d  tlrc spccific:~tioir of tlicll- scvcl.nl ancl 
r e s~ec t ive  ft~lictioos :lircl dillies ; tllc mct:iocls of tasat ial~,  of 
taking private PI-oljer:y lor public use, and all tlic special a rdcr  of regulations designccl to se 

societj--in short, tii ri~irule adii;: i i ror~tk .c  sy ten of the 
State--must necessarily 1 1 )r s t~ltol-y 13~1.. 
i n  al-1-nnging thesc concci-ns, rnailp -I-CIII scl~clncs may 1 

I be ;~dopted, each bcillg prefei-I-etl by m:iny, and :ill cqunlly 
i 
/ consistent w iih jiisticr ; but ccrini/it3. 1ic1-c is : ibsol~~ tcly cssi'n- 
I 

1 a .  Ail ag~-cemc~lt ,  mlist bc 1r:id upon some oilc sc,hen~e, 
I 
i and its p:~i-ticulnl-s 1.1iust bc pi-eciscly poiiltcd 011t, :inti clc:il.- 

ly this can be rlc o11lj. Ly st;itiltOry 1anr. 
Z Z - 1 a]. o a proper subject of \\.l-itt(-.n 

enactillen indccd, a lal-gc numbel- of the 
.&ravel- criiues-liin?tz i)z sc, as distinguished TI-om ~izn/n p ro -  

~ihz't~z-1~71li~l1 111ig-lit S:LICIY ei~oug-11 be Iclt 10 bc clc;11L \\it11 

I by uo\v~-ittcn  la^. hlcir d o  not li~noceiitly collimit sucll 
: ,  

offenses ; but ~ l r e l  c is :I l:u-gc (.I;lss oi actions \\-l~icll ;ti-c 1i1:ide - 
offenses only upon g-I-ountls of cl1)ccliellc)-, nilti all sucli 



f;unili:t~- ~ n : ~ x i n ~  tll:it, it is bcttci- 11-):it tell guilt). 1iic11 s h o ~ ~ l d  

csc:~pc, I-nt llcl- t11:in t11:it. OIIC i i l~locc~it  l l ln l i  slinuld bc nracle 
to sl~f[cl-, is 1.111t :inothcl- fo1-1n of 3ss~i-ti11g- tlic l)l-e-e~Gi~ie~lt 
ncctl of r i~r - f i? l , :< i~ i n  thi: pcnal law. 

3. ' I -  1 -  I c s i o s  I I c and 130- 

1itic;ll co:itli~ic)~i of socict,)- 1i.lrich cannot be, or, zit ;ill 

c\rcl~ts, are not I-ctl i~cctl,  1il;c jul-ispi-udcncc, to :I science. 
nl-c so inti-ic:~tc ant1 c:ornplez, a n d  so il~tc~-\\-ovcn \vith 

tllc passions, and PI-cjudiccs, and intcl-csts of men, that 
o ~ , . f i ~ , , l c ~ t  is ~ ~ - c l l  liiglr i~npossible, ciTcl: ainong tliosc ~vl io  
g i \ ~ e  to tlic~n clclibci-ate stud),. Rlost of tllese qucstio~ls are 

met 1vit11 in ~intio~lnl polit-ics. These divide tllc great: polit.- 

ical l~n~- t ies .  13ut solne 21-c found urllich relate t o  the con- 
cerns of tllc 1331-ticulan- St:ites of our linion. Upoil such 

clue;tions, \vllcn t11c)- arise, n o  innil will yield his opiniorl 
\r(,lrlntn~*il~-. One side 01- tllc other ]nust pl-cvail. N u t  all 

nrc~t l  i c  occnsionally 21-iscs i~: t!le ~~rog i -e s s  
ol .~ocicty of t1i:iking S I L O ? ~  c / / n ? / ~ ~ '  i n  t l i ~  ?ijz7~lrittc?~ 

Z i ~ r i j .  Rilles n~:ccss:iry ;it one pcl-iod ol t.ilrle, nilcl \vl-lich 

I t i i i :  c l j ( ~ ~ ~ n  fi I - I I ~ ~ J -  cst.:ti)lisl ~c t l ,  becoinc I t g  aild 
otlic:~-s :I]-c 13ccclccl bctt:el- accoin~iiod:ttcd to esisti~ig; \wi.nts. 

'Thcsc occ;is io~~s :11-c not I l .ql ici~t ,  f01- the ~-eascjri t.liat tlic 
i1-11ici-c1~t. fli<xiI)i\it)~ of 0~11- iii~~,\7l-ittc11 j ~ i i - i s p ~ - ~ ~ ~ I c i ~ c c  1);1tt11-:illy 

shap(:s :i~l!l :iccoln nr:)d:ttes it by inscnsiblc gi-:~il;ltioils to 

t11c C ~ I - I - C S ~ J ~ I I ( J ~ I I ; ;  ~ I I S ( ; I I S ~  blc; gl-;~il;~t ions i l i  tllc 111-og-1.c~~ :11it1 

c l l ;~~ lgc  of llumii~l ai l :~i~-s ; but sornctimc:~ ;L l-i~lc becoliit:~ chs- 

t;lblislrccl \;;hicli is 1-igid i l l  its natal-c i11ic1 cr)~~l-lr:  an.(: not at 

libel-ty to c1i1-cctly su1,ci-scilc it. The  lcgislnt ivc function 

must here bc intcl-poscrl, :ind the requisite c1i:~nge bc 
1 1 t  o r  t.111-0ligli tlle i t - c t l i  of a ~ t i ~ t u  LC. 

But this legisl;lti\rc intcl-fcrcncc should pl opcl-ly , bc con- 
fil~cd to I 1 of tile 111-CC~SC C I I : L I I ~ C  I Y ~ I ~ C I I  the 
caul-ts are i ~ i c o r ~ ~ i ~ c t e n t  to effect. 

5. Anotllcr subjcct lies vcl-y near t l ~ c  1jouncl:ii-). line be- 
tween thc two provinces, so that it lllay be decmctl a fail- 
question, 111 whicll of thc \vo it I 01-e p~-opcrlp belongs. 

! 
-This is the matter of tile xl;\. roc~.dl P of coui-ts of justice. It 

, is irnportallt that this slioulcl i)c 1-cglllntcd by \vi-ittcn 1-111es 

fi-aluecl d~fi)rc/ in) id; and  yet  thc cxistencc of such I-ales, if 
i 

they have the rigidity of statlltor-)- la\r-, 1)ccomcs thc (I-~iitful 
f 

source of miscl~ief. Cases will continually ai-isc nol fore- 
I 

seen by thc framei-s of tire \vl-itten I-i~les, :lnd conserlilcnlly 
inadequately pl-o~idctl  for. T h c  true wisdoni in ]-elation to 

this s ~ ~ b j e c t  is to  deal witli it i l i  ;I IY:IJ- i t  liich aflol cis tllc 

advantngcs of st;~iiltol-) 1 ; 1 1 \ ~  11-itllout its evils;  and 111:it i~ t o  

entrust il  to t l ~ c  cot11-ts t o  f~-;tmc 1-i11(:s for its ~-cgul:llioli. 

The expel- ic~~ce of tllosc who :li-c cl:ii:). c:illccl U I I ~ I ~  to gi~it lc  
i 

I and moc1e1:~te tllc 111-occcdings of tlrc ti-ibunnls c:tn i ~ c s t  

I devise the ilcccssary I ulcs, a n d  such reg iilntions, not hcing 
, st1-ictly Inu-s, arc subjcct to the contl-ol of the courts, ancl 

any evil 01- h;;rdsllil) u-liicll tllcil- strict cnfol-ccmcnt might 

occasion, n1:tj7 be mit igntcd and 1-rlic\.cd :~ccol-ding 1 o the 

c;;-c~~mstanccs of t l ~ e  cast. 'It IS,  I I O \ \  c\'cl-, C ~ I I C C ~ \  :ll)lc: 
x 

enougll, tlrat ;I l-eallj, gootl s s t ~  of p~-occilui c. n~igll t 1)c 

devisccl :illit ci~acic:cI illto \vl-ittcn I:L\Y ; brlt i f  a111 O I I C  is11cs 
for a n  e\;l~nl)lc of tllc ~ltischictf :inrl confr~sioil I: liic11 In.!) l)c 

ci-catccl LJ, a l,Litl s).stcl~l of occ.tl~l~-c ci-c :I tccl t,), sl :~t  11 k, 

hiln S L ~ T \ ~ ( . ) ~  Llic J ) O I ~ ~ C I - O L I S  i 7 0 1 ~ ~ ~ ~ ~ ~  ol s t :~ l l~ lo~; \  1:~) '  , i11itI  

t h ~  ello1 inolls accullltll,~tion ol g!oss, c o l u ~ i ~ c . ~ ~ t  nncl ncljutl ic, t-  



I - I I ICS,  :IS i n  I I I ~ I C ~ I  of ~ I I C  law 

to 1'1-ounissol-)- Notes aild 
that i n  thcsc cases 

)I-eclo~ninntc over those of exact 

j~lsticc. \\.l~cl- 3~r~/ilr/.;/h~s arc necl-ss:~r~-, it is not of \vital 

o - c  I . c S I I : I ~ ) C  ~ I I c ~  ~ S S L I I ~ C  ; 1111t it is q ~ l i t c  

needful tllnt tlrt:)- sliould be ; t ~ 7 ~ j 1  clearly prescribed, so that  
t l ~ c y  1n;l)- 11c 131-cciscl y 1;11o\vn belol-clinncl. Thcl-e has long 

csistc(1 i1.1 this St;ltc :I p1-:lcticc ol tlcnlil~g \\-it11 s~lcll mat- 

ters. to ;I lilnit.(:cl c s l c ~ ~ t ,  1,). \\-rittcn ]:in.. 
' J I  1 I - i  t c I - I  of zt~i;c!?,ittrn /lr:w may hc de- 

scr-ibc(l, s~ifliciciltly for the 11rcscnt purpose, as embr;rcing 

thc i.i'llt.s, ol,ligntio~ii : I I I ~  dtities in I-espcct but11 of person 

nncl 1 ~ 1 - 0 1 ~ : 1 . t ~ ~  ti-liicll ni-isc fi-om tllc 01-dinnry c1c;iling-s and 
I-el:\iii-ins of nicn \i.iil-I cacl-1 otllei-, so I:tr as it is not cspedi- 
c i ~ t  [(.,I- t 11c coi-Iiidci-:ltiorls :tbo\re st.nt ctl to inahc them the 
sril.,icct of st:iti~toij, eil:ict~nent. This inuuensc ficld covcrs 

- .  111~ gro1111(1h :i11(1 ~-C;ISOIIS ~ v l ~ i c l ~  I-CII ( ICI-  S ~ : I ~ I I ~ ~ I - J ~  l:i\v in- 

adcqu;ltc to clc.il \ \ - i  t l l  thcsc subjccts i n  thc i l l f i ~ l i  te variety 
of the conditio~is ~ r h i c h  (liffercl~t c:lscs pl-cscnt ncccl llot licre 

be poi~lted out. This  is onc of thc liliiin questions liich 
arise upon thc I)]-oposctl Ciz~i/ CO(/L*, ant1 \\rill l~cl-cdl  ci- be 

1 
I delibe]-atcly coi~siclci-ecl. I t  is c ~ ~ o u g h  for tllc p1-cscnt to 
I 

i say, that in our I:I\Y as it no\\. st:i11cls, and i l l  ally rc;111y 

scic~ltific systcm of j~l~-isl) l- l~dc~icc,  t l l c c  t o l i i ~ s  :I] c icft un -  
! 
t dcl- the tlolnlllion t,f i~n~\.l-it  ten In\\.. I t  \rill t h ~ s  bc per- 
i 

ceivcd that all subjccl i co~~l l ec t c~&n~i t l~  the f i [ b i i z f i / l i s t ~ n -  
t 
@ 

t z o t ~  OF ;I State, 01- \\-llicl~ ;tl-c o k o l n i l r . L t i l l g  pz/iiZii- i i t / r ) -c  2 /- /' 

i 
fall, for tlic 111ost p:~~-t ,  \vitliin tlie provincc of ?o?,it/~?i Znzc); i -------% 

~vhi lc  tllosc \rrl~ich miil-c ilninedintcly rclntc t o k i p 3  ' / ,  

i 
tcrests and t~ i l s i~~ess  bclong, with fe\r exceptions, to the 

L domain of r f i i r ~ v  it/r/~ Znzu. The  1Zon1:~n \\I-itci-s decigl~ntcd 
I 

tlic la\\. embl-acing tire (01-mcr class of si~bjccts uy the sliol-c 
i 
i and app-01)i-i:~t c ta-ln f 'Blic Znz ; ;\lid that cn~brncing tllc 

i 
lattcj- class bj- the col-~-cs~)o <> ng tcl-nl l,?(i~iifi?/+ alrd thcic 

terms \\-ill, for coli\rcnicnce : I I I ~  bl-c\-it).,kmclolltcd i i i  tliis 

I discussion. 
I 

The fol-cgoing gciicl-a1 sl~ctch of tllc 1-esj~ectivc p~ o ~ i n c c s  
I 

of st:itutol-J- ancl iin\rrittcn rules as they stnl~cl in  oui- jili-idical 

I 
system n-ill be sufIiciei1t t o  lcnd to :L just conip~-elic~lsion of 

q: 
the iratu~-c of All- .  I'icld's u~ltlcl-t al,-ing :.as it is tlc\re!opi:d i n  his 

L 

~ ~ - o p o w " d  Ciul'l Cou'is. I t  [nay be useful first to poi i~ t  out \\.11:1t 

this IN-oposetl Cii~il Codr is liot. I t  docs not deal i n  n \,(;I-). con- 

- sidcl-ilblc dcgrcc 11 it11 s t :~ tu to~-y  l:~r\r. 1t is cviclcnt t11:~t t l ~ c  
prog~-ess ancl c l~ :~ i~gcs  of tililt: n111sl ncccssitntc cl~:li~gc:, ill 

or i t d d i t i o ~ ~ ~  to  s t -  1 ,  1 sl~cll c11;in;;cs c:111 Lc 

~ffcc tc(1  o111jr 1,)- 1tbgihl:~t io11. lZ\-ci-) s ~ ~ ~ ~ - c ~ s i \ r c  1 ,cgisl:tt~~l-c 

I S  I to I ;  I t i  o - .  ' J ' I I c  ~ 1 1 : l i l f i ( . <  :ill(l 
;~c lc l~t io~~s  : I I  I: lrl:itlc, son~ctiincs ig-~lo~ :111tI), S O I I I C . ~  i ~ i l c h  11cg1i- 

g ~ ~ ~ t l j ,  so~~lcatit~~c:, t ( ~  :~ccoi~~plisIi s0111c~ l)l-i\-atc ai1cI 111i \ \  01 I I I ~  



ell(] ; t l ~ c  cn~jqi~~lr~cl ,cc is th:11. the stnl.ut.ory s ) - s ~ . c L ~  be- 

0 1  1 - 1 1  : I I .  1T1-0111 ti I I ~ C  to tilnc n thor-- 
ousli \\.()i.li of rc\.is:il :rnd :inlci~cll~lcnt 113~1st. bc pc~-lo~.~nccl. 
] < ~ - ~ . ~ , r . ;  I ~ I L I S ~ ,  I ) ( ;  C Y  J I . I - ~ Y : I  eil, ~-c(l~l~l( l :~ncics climillatcrl, rlcficicn- 
tics slli'l)] j,(], col~[lic.l.s ~.<:coircilctl, obscul-itics dispcllctl, :l~rd 

the c o ~ ~ f ~ i s c ( l  Inns  i-c:~i-~-angc.fi n11(1 l - e t l l ~ ~ ~ t l  to ill1 01-~CI- I} .  and 
Ilal-mcrnio~,s systchm ant1 1-c-cnnct.cd as R   nit. This is a 
most t~scf~i l ,  and, at  times, a vel-)? ncccssnry \\~orli. I t  is 

mol-c col-l-cct!)- clcsignatcd by the tcl-~n 7 - ~ , u i c i o 1 z .  I t  may 

witllont; iilucll impropl-ict)- be styled, as it  sooieti~ucs is, a 
codificntioll ; \)lit, i t  is not the " codification " to whicll ol3jcc- 

tion is matie bj- this paper, no1 is it thc task \vl-iicl~ h1r. 
I;ield ]);IS nttc~ilptcd in his Ci.i',% CO&. 

I t  silould sc;u-ccly bc necessary to  interpose a caution 
iigaillst collfnilnd,illg a cotlificntioll \\it!: n LIz&~si of t h ~ :  In\\- ; 

b u t  tllc :illt lror of this pl-ol?osed Ciitil Codc is i n  tllc l i :~l) i t .  of 
- i s  as i f  i f i i o  \\?ri-c necessnl-y to  supply the 
needs for \t-hicl~ D i ~ c s t s  are clesicned. If a Code l~c1-e 

nccc~sni- \~,  it sl~oulcl be a11 that the best Digcst c:tn bc ; q t  
it asl'irc:s, also, -.-- to 1jc soincthi~ig- moi-c ;1nd vcrjr 

nii aid 01- sanctio~i fl-oln the I,cgisl:~tui 3 I t  

ocs not nbsunlc to   irk^, the I:I\\T. I t  pun-ports to be sirnljly 

n concise stntcincirt of \\.hat has bee11 adjudged to be tlic 
l a \ \ 7 ,  ai-1-niigcd i l l  n cornl.)cnclio~is nl~tl 01-dcl-ly foi-111. 11 tllc 

a,,tllol- 0: i t  {;1\1 into el-rol-s, as the \\:iscsl i ~ i ~ i s l ,  tile jnults / 
lla\rc 0tI1e.l- cfIcct than to impnil- 1 3 1 - 0 p o i o c 1  the 

\ r a J u c :  o[  t l .1~ \-,-i,i-l;. T l i c j  do not bcco~ne incol-pol-:tted i n  to 

tilc la\\.. j j r l f .  J S r .  l ~ i c l c l  ~ I C I I I : I I I C ~ S  by his Ciz~il  C o l ; ~  t . l l : ~ t ;  his 

S ~ : I I ~ I I I C : I ) ~  of t11c ~ : I \ I . ,  i n  ~ Y C I - J  i ~ l s t : \~~ce ,  l-igllt 01- \ V I - C ) I ~ ~ ,  1)c 
g l ~ ~ l ~ { ~ ~  tl~c: ] : I \ \ . ,  ::o t l ~ ; ~ t .  ~ ~ p o ~ i  its C I I : I C ~ ~ L I C ~ ~ ~ .  i t .  ~ 1 1 ~ 1 1 1  S ~ I J ) C I . S L : ~ ~ C  

i,hc: csisiini; l i ! \ ~ ,  :;i-~ti itirli  bccnirlc t h ~  last a]-1)itc.l. o \ - c i  t h e  
- 

( 1  i s  I I - t  of I .  3'11ci-c;lfl cl- n o  :~i:)pcnl 

~ : 1 1 1  1 1 ~  t:t];c:n I J - O ~ I  i t  to t 11c clccisio~is COUI-1 s, l.~o\\-c:i~c~- i l -  

lust~-ioos, 1101- C:III tlic 1-ulcs of ~-ight  1-cason or tllc vc~rcl-nblc 

I ~ ; L I I I C  of J I I S ~ ~ C C  IICI-self bc ill\.olii'd afi:tillst it. And,  al- 
t l ~ o ~ ~ g l ~  it 111:1j- J I : ~ \ ~ c  ~ I I C  IOI-JII:~~, J et it \\-ill 110t  I~:I \ ,C ~ I I C  ~ Z ~ C T Z  

sn~ict ion, even of tllc I.egislnti11-c. Co11 fcs~c,ill~-, i Ilc Lcgis- 

1at~11 c dues ilot a11c1 \ f r i l l  n o t  cullipl-cl~cntl i t .  Al l - .  1;iclcl 
docs no t  ask t11;tt it s h o ~ ~ l d .  IIe has f~-ctjliel; tl)- nsscl-tct?, 
and Ll~c asscl-tioil is troc, that tllc Lcgis1ntu1-c ((can n o  ino1-e 

mnlce a Code tlinn it can paint a 1)ictol-c." l l c  asks til:lt 
the Legislnt~~l-c acci j i  i t  ~ ~ p o ~ i  the a ~ ~ t l ~ o r i l ) -  of the t \ ~ o  

names subso-ibcd to it. If acceptccl alld ndopte(1, the ln\\rs 
under n~hich wc live \\.ill be those nsccl-tailled, dcclal-cd 

P --umdc-by hIcssrs. D. D. Field and A. ]IT. I31-:~cliol-(1, and  

mainly, as I sup1)ose it \i~oulcl not bc il~vitlious 01- incnl-- 

rect to  say, by tllc gel~tleman first nnlnccl. 

The tl-LIC chat-actcl- of this nlcaslll-e, i l l  lie aspect in \ \  hicll . 
1 design to consider it, is no\\- de\-elol>cd. Its 111-incipnl 
fcatul-e consists i n  ni l  attcinl~t  L,lLd thp j , y o u ~ ~ l ~ . r  of .ytlTtiL 

/ tory law ovcr t h a t  t lc~~:t l- to~el~t  of j u r i s ~ . ~ ~ - ~ ~ t l c ~ i c c  u.11icll cllr- -- 
braces t i ~ ~  I-igllts, tlutios : ~ n i l  oblig_.;itio~~s of incn i l l  I-csl)cct 
both to  pel-son nilil lu.ol)c~-t.~, ill heir 0idil1:11-)7 (Ic:~li~jg:: ilild 

relations \\.it11 c:~cli utl~ctl-, tl1:tt is to sn),, ~ \ ~ c l -  the  \r~llolc ficltl 
._--- of j ~ i i ~ ~ t ~ l : l \ \ ~ )  CIOZC C ~ s t ) ~ n ' i ~ - ~ n  of n c o t i i l i G - Z T - - )  ,? 

pl-~~clciicc, :lnd :111 :ili;llidonmeut of thc iilctllods 1))- i\-lrich 
tha t  jul-isji~-~lticncc i ~ a s  g ru \ i rn  alitl bccolnc i l l l i ) l  01 cd :111d 
pc1-fcctccl tu  a dcgl-rc i\rliicli is, nt  l c n ~ t ,  !lot c\-ccll~.(l 1 ~ ) .  t Il.it 

of an)-  otlrcl- iration. 
l l  S I I L I I  :I i-c\rol t i  tiiill \ \ , L I  c IICCCSS.II)  , i f  t I I C  : L C C - ( % J ) ~  :LI ICC OI 

S O J ~ I C  f o ~  111 of rx~clific:itio~~ \\-cl c i ~ ~ c \ ~ i f ~ ~ I ) l c ~ ,  i t  \I  ~ ~ ~ l ~ /  ~vct  bc: 

possi hlc to 21-c;! t 1)- 1-ci111c~ ant1 lnii ig:lti> tllc ~ ~ I : L I ~ ~ ~ ~ ! : ~  blCb 

evils \ \  11ic:Ii \vot11d f lo i~  ~ I - O I I I  i t  1)) t11~. ~ ~ ~ i ~ ~ l o ~ - ~ i i ~ ~ ~ i  



mctllotls which would sccurc as  colnplete a n d  perfect a 

codiflcntio~l as the \i.it of mall col~ld contrive. The talents 
and 1c;ll-iling \\.lliclr c ;~n l~o t  bc found i n  onc mnll, 01- three 
men, ~liigllt Le cnlisted i n  tllc ~vorli. Thc m:istc~-s in caclr 

of thc cliilcl-clht l ) r ;~l~dlcs  o f  tllc 1;t\v 1ni;;llt 1)c callccl t o  thc 
t;isli. Tlic cc~~nbii~ecl I-cst~lt of thcir labors  night bc sub- 
~nittccl to the judges elcctecl by the people for their suggcs- 

tions a ci-iticism; and a sn~all, sclcctcd nul~~bci-  of the 

wisest and best might be appointed for the task of final 
revicni and co in~~le~ ion .  A \roi-k nlight' thus bc produced, 

not, indectl, \\ro~-thy to 1-epl~ce our 131-esent sy stein (for t l~a t ,  as 

I belic~re, is impossible) ; but one in the pl-escnce of n~hicli the 
crude compcndillm 11011~ urged for adoption would be left 
in thc obscul-ity and foi-getfulness from 11-Irich it is i101v 
sought to I-escue it. I design a t  a subsequent page l o  call 

attention to sorile features of this perfol-mance which should 
lcacl to its 1x11-ticular conclemliation, but the present objcc- 
tion is to any scl~enle, even the best possible, for the codifica- 
tiolr of' 0 ~ 1 1 -  un~vi-itten lalv. My object is to sho~v that s~icll 

a n  at tcml~t to subject the gro\\;th and de\~clopment of popu- 
Iai- institi~tio~is to fol-111s bol-l-o\\red fro111 countries despotic 
in  present clinl-:~ctei-, 01- historical origin, is unscientific in 
theory, a f:~lse 1-1101-c in pi-nctical statesmanshil~, and sure to 
pi-oduce, i f  successfr~l, the gra\rest e\lils. Points I\-hich I 
havc herctofoi-e hacl occasion bai-cly to touch upon, 1 shall 
enden\rol- no\ir lo develop \vith inore fulness and precisioi~. 

I .  hIy 1)uq'osc is first. to shonr that thc scllclnc of codifi- 
c;ltiol~, assu ~lli~lg, as it docs, to I-ccl~icc into st:~tutory fol-111s 
1 .11~  1-igilts, clutics, ancl 01)ligations of 111cu i n  1,hcir 01-tlinai-y 
1-elation s a i ~ d  tl c~rli11gs nrit1-1 C ; ~ C I I  o t l  . ~ L I I S C L P / Z ~ ~ ( -  ill 

f / / C O ? ~ J .  

i 

TIIE I'I1OI'OSI~I) C I l l  0 OUlt C O l l l I  OS J. -Al \ - .  85. 

Thc advoc;ltcs of codificntion cithei- clirectly assert, or 
tacitly assume, th:~t the rules of law pr"llo~lnced by courts 

in their opinions are so pronouncccl as being absolotcly and 
X 
t / under all cil-cumstiinces true; and they must stand upoil 

this pi-opositio~l, f o r  \i,itljout. it coclific;~tiv~l," ill tllc scnsc ill 
which wc are dealing with it, cannot be safely :~ttcmptcd. 
In  the 111troductio11 to  the pi-oposecl Civil Cotir, undel-stood 
to hare been written by RII-. Field I~imsclf, this positioil is 

clearly tal;cn. I t  is thcre said (p. XIIT.): " All that we know 
"of the law we knoiv from ~\il-ittetl 1-ecorcls. T o  111al;e a 

" Code is tlrereforc but to malie a coml,lcte, nnalj-tical 

" and authoritative co~l~pilatiolr from thesc I-ecorcls. The 
" recoi-ds of the coinnoil la\\. are in the reports of the 
l1 decisions of the tribui~als ; the I-ecords of the statute la\v 
" are in the volumcs of the legislative act.:" And in the Re- 

? '  
port nlndc by -tire Co~l~i~lission to the ~ k ~ i s l n t u i - e  in 1S6j,  
understood to have been yenned by the salnc hand, and 

L 

i 
which acconlpaniecl the 01-iginnl me;lsul-c, it is said (11. viii.) : 

i " Whatever is 1~11oivn to the judge 01- the ln\vye~- can he 
1 

" written, and \vhatcver has been \yritten,in the tl-c:ltises of 
1 

!a " lawyers, or tlrc opinions of judgcs, can bc \vl-ittcn in a sys- 1, 

> 

E " teunatic Code." 
h The fallacy (and it is n gross one), 11-rapped u p  in these 

plausible assei-tions that I\-hatevel- is lil~o\\~rl can be u-1-ittcn, 
and that if a n ~ l c  of l a ~ v  can bc \\I-itten by a j ~ ~ d g - e  in an 

f 

I opinion, it call be ~\-i-ittcn and enacted i n  a Code, con- 
I 

i 1 sists in the false :~ssumption tlint courts lay doivll r l~les nbso- 

Zutcly, 11. liereas, t h c j  In!- t hcm ~Io\ \~l l  j,-o;~t:rioiln/i~. onTy. 

They do not, i i i c l ~ ~ ~ l - c  ilrtcsL~,s i i ~ ~ ~ ~ ~ : ) i - o -  

I noullcccl arc to LC tnlicn in 1-clci-cncc tu the i;lcts \\,llicii h:~\-e 1 I 



i 
pedicnc)- ~ I : I J -  dict:lte. This, of coursc, c a n n o t  bc donc with ! i 

a i-ule cnnctccl in  n stntutc. All such 1-ulcs ai-c r-igicl and al~so- 

lutc, :tlrcl cn l~ t~o t  bc motlificcl nad shnpccl to s l ~ i  
~i cascs 1ii;iy cxlllblt. 

sho~~l t l  c o ~ * ~ - c c t l ~ ,  statc m y  1 . 1 1 1 ~  laid don-n bj. the  caul-t he 

li111itntioll he omits a most essential elelllent alimys b c l o ~ ~ g -  
ing to it. The facts I w11ich codificatio~~ nssitnIes to 
deal, and out of which it sccks to build its system, ai-e the I 
opiniol~s of the caul-ts. does it derive its autllol-ity 1 
to onlit, in arranging these facts, one of their   no st essential 
feat 11 1-cs ? 

r .. 
1 his line of tllought should be p ~ ~ r s u e d  ;I step furtller 

back, in 01-dei- that we may understand the philosopl~ical 
reason 1~11)- tlie opinions of courts ai-c, and must al\\rays be, 
proz~isic~)lnl; foi- it is this which maIces codific:itiou i111p1-acti- 

c c n l  univl-itten ln\v  consists of rules by which t h e  

sf;ancl? -d of justice is nl~plicd to ~ I L O L U I L  facts a i d  conclitions. 
~ l i ~ - o l ~ l ,  and indcpcildent of, krarui, fnrii, there is 11;;\7 1 

~ $ l l c ~ ~  t h i ~ ~ g ,  in \ I L I I I I ~ ~  a p p l - e h e i l s ~ ~ ~ ,  as lazu, cFccl;t-tlle)) {/ 
bi-oat1 ancl cinpty generalization t  at jirsiice I .  4one. 
On thc i ~ l o r ~ r i ~ j g  of c l - e ~ m t i o l ~  of this precept 

was felt by tlle first illan. It is the only one we call l ~ o w  

ti-ulj feel 1 - t i  to the u n k ~ l o w ~ ~  facts and coliclitioils 
whicll are to ;~i-ise in the future, and which may present 
aspects clifiei-ent 11-om any which have. been cshibitcd in 

the past. I2i-ei-ything nrl1ic1-1 has occui-rccl m a y  be mncle the 

su Ijject of jlidicinl co~lt.cmplntion, and tlle rule of just:ic:e in 
rc:spcct. t it. may be c1ecl:tl-cil ; and tile c1ccla1-ation may be 
fill). applied tc, 1 likc c;lses wllich 111;ty arise in tile future. 
I3ut lici-e htlnla11 - f~irds its absolutc lililit. -l'llel-c is 

One 1 ilfini te Jli~lcl to I tlre fut111-e is already pl-esent, 

and whose o~nniscience alone can 111-escri be its laws. The 
attelr~pt of the coclifiel- to imitate this attribute is as f11tile 

F 
ancl inisel-able as the effort of the scenic artistj,'to n ~ i n ~ i c  thc 
thunder of Jovc : 

" T>eil~cns ! rlui nimbos et non in>itabile rtilnlen 

* * * * * * s i i i a a t  * * 

Our  unwritten jui-ispruclence acknou~lcdges and accepts 

this necessary limitation of the human faculties. The judge 
never undel-takes to decide an)-thing more than tlre precise 

case brought bcfol-e him for juclgment. FIe considel-s the \ 
facts of r h r  arw, and, \\-it11 the aid of such greccdcnts, :Innlo- - \\ 
gies and familial- rules as the deliberate and accumulated \ \  
wisdoin of the past furnishes, h e  pronounces judgment, and 

there stops. I-Ic does not cven cleclai-e, at least not as ;L=C- - 
essary part of his fulrctioll, what tile law is. 1Je is not 

bound to wi-ite n n  opinion. H e  usually cloes write olie, 
stating his views upon the legal questions. B u t  this .is of 

-cr 
no binding force. The strictest doctri~le of store di~cisis 
c- 

late tribunals to folloxi7, tiot the opinion, but 

1c1 the obligation is of 110 force in a future 
case PI-esenting materially different aspects. If the court I 

in its opinion la)-s down roles in gene]-nl terms w 

embrace cascs tliflcl-ing from the one dccidetl, sucil clcclal-a- L/ - 
tion of rules ~ r o ; ~ i s i o n n l  only, and subject to modihc:ltion 

in any fut111 c case presenting nl;~tc~-i:Lll~ c l i r b l ~ i  1c;ltui-cs. -' ---. 
The temptation to j uclges, in committing tlreir opinions to 
writing, to 1:1y c1ou.n a I-ule calc~llntecl to cover lutul-e cases 
which i l l ~ r ) ~  possiblj differ Irvnl the one bclol-e thcn~,  is oftcn 

yielclcd to, ancl illis PI-acticc is the one pl-incip:il soiil-cu of 

icli oftc.11 cl-ecps into the un\\rl-itten la\\.. S u c h  
sal-ily callecl for by t h e  ;~ctunl casc, arc cnllcd 

7 
sizL1, not things n@z~n'gL-[i; b ~ l t  otl~cl- coli~-ts 

~ n e d  to accept then;; sllbol-din:ilc ones, 11-uul a 



%S TI-lE lI'lZOl'cjSIS1) C'OI.~II~lC!~~' l ' lOS Oh' OU1: COJlUON LSIV. 

partiill sense oi obli_=-;ltion, otllci-s, fl-0111 a scnti~ncnt of 
I-espcct, and l)cc:ii~sc of tile a ~ ~ t  hol-ilj~ nrl~icll may justly be- 

long to tlle I .klcnt; ii11(1 Ic; l i .~li~~g of those \\rho 11ro11oi1 need 
tl~ciu 111 this mnllnci- many nil erroneous doctrine has 

fount1 its n7:t)- illto the In\\. ancl held its place until its mis- 
cliie\.oi~s jl-uits 11n1-c colnpcllcd it to bc c l~a l l e~~gcd .  There 

is n o  131-nctice \vliicl~ tllc g-I-catcst ancl best judges of England 
and ;\lnerica 11a1.e inoi-e tho i -o~~gl~ ly  united i n  denouncing 
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dilfering as  i t  clucs i n  sonic of its cil-c~~mstanccs, is, o r -  is not, 

the same in  point of prii~c$/c. If it be the same in sucb a 
sense, it is the sn~nc for all his p~~;-l)oses, and the !n\r g ~ \ ~ c i - n -  

C 

ing it is know)r. 1Ic must apply the same rule as has bcen 
applied in the like cascs. But if i t  he not the sallle i n  sucll a 
sense, if the clilfrl-ences are nxiterial, it is a casc tl~cl-ctofore 
z~vzkt~ozun, and t11e1-e is n o  rule truly '' k/lorn~z" n ~ h  icll governs 

it. Nevertheless, the judge iilust decicle tlnc cnse, and he 

of el-ror, than that \vhich leads to the does so by tlre exercise of that copncitjt for making a just 
other and future cases, instead decision in a novel instance, \irllich lnis st~ldies ;uncl training 

i he  ~ ~ I I O Z C I I I  v f i ~ f ~  befol-e tl~em. have created in  h im.  By the light of rcasoll, aod \\ritll the 

C~dzfi~-ntio~t COILSZ'S~X in ctoi~lg. aid of analogies afloi-dcd by siliriZlz~- instances, he al,plics to 

hlI-. Field's assertion that nrhatever is K7rozu1c can be the case the standai-d of justice; and n-hen this is done b.i; a 

stated i n  \~.o~-cls, is truc;  but it is true only of what is fully 
and a11soluteI)- Irno\~n. His assumption, of wlvlb-k. 
appnrci~tly the iinnocent ~ i c t i m , ~ f h i c h  hc seeks to im- 
posC-71 l~on  othci-s, that u tl\vi-i tten law is thus k~oruir, and 
that the meinol-ials of i t  lie i n  the opiniolns of the courts, is 
false ailcl delusive. /I11 that is ti-ulp knonrn is, that certain 

actunlljr occurring instni~ces have been decided in certain 

ways. These are the facts and the  oinly facts. The judges 

had 110 funct~oi~ to do a - t i  more, and if they \vent 
further and unclertook to pronounce a rule which was to rtp- 
ply to any other cnse th:~~n one known to be like it, what they 
said was r11e:-e upilrio~z, of no more authority than the opinion 
of ally r i t e  incliviclual equally leartlcd. No intelligent 

judge ever yet p1-ofessccl to k~zozu the law al~plicrtble to a 

filtlrrt ancl 7 ~ 1 r X : i ~ o ~ ~ l i ~  casc. T1r:it is a thing beyond the reach 
of t l ~ c  11uman i;~ckiltii~s. I \ ' l ienc~c~-  a case ai-iscs i l l  the 
co~il-1s p l - ~ ~ c i ~ t i i ~ g  I c ; ~ ~ L I , - c s  C ~ ~ ~ ~ C I - C I I ~  fi-o~n any \vl~icl~ I J ; L V ~  
bee11 inncle lllc s i ~ b j ~ c t  of ji~clicial dcc~sion, the busincss of 
a judgi: i i  to co~lbirlel tl-~csc ne\r featill-es, and detcrorine\ 

\jrl~ctlrc:i- they :ire iiltit~?.iizl; in othei- wol-ds, \vhetl~ci- tlre cnsc, ' :h- l  ' 54JJ Prgp 
0 9  i 

J 

tl-ib~uilal of last resort, the law governing silch cnscs may, 

for the first time, bc truly said to be k~rnw~z.  I t  m:t)- he  : 
said-is often said-that law not fi~iozuir is the same as la \v 

not existing, and that couseq~1ent1~- the function of the 
judge, as nre hnvc dcsci-ibecl it, is not to interpret and de- 

clare already existing law, hot to rimkc la\\r \\rllei-e none 
, 

before esistccl, and that this is Z~gi~-/nrzblr; ancl hence our 
unwritten Corn~lron Law is somctimcs styled (aud is de- 
risively styled by the pnrtisalls of codification) yhdgr-71zndc / 
law. !i- all this were true it ~voulcl not, of itsclf, a~llount to 

,, - -. 
an a.rgullne11t against ~~n\ \ r~- i t t cn  law; for if the law thlls 

made is the best, it matters not b)- \;.l~oul it is m:ide. 131.1t 
it i rue. It is a sh;illo\v view \vbicll reg:l~-(1s in\\-  ~1111s 

~p h3 
declal-ed y the co~irts  as niarz't by tllcnl. Tlle f~lllctiui~ of ,..' 
i 1 v supposcs it1 the body ~vllicll excl-ciscs it fi-ce- 

111 of action. Elis( ing I-ulcs ill-e of 110 bincling fol-ce ul)on 0 
it. I t  can follow 01- disl-cgm-cl thclll :~ccol-dil~g to its o\vn 
views of policy and wisclo~lr. 13i1t thc ju~lg-c is ilc\-cl- tJ1~1s 

JYCE. IIe is bot~nd, i n  clcclai.ing tlre i:i\ir o i l  ne\\. case, by 
-< 

cst:~blished rules j ~ ~ s t  as mucll ns in clcciding ;I case ~irl~icll 

a 
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h:is bcctl dccidcd a hunclrctl t imcs bcfoi-c. The  la\\, of a I 

ncur  case, C:III be detcl-mined by Irim only by building 
[ 
i 

upon t l ~ c  fol~~ldntio~r of Inn. 

I-Iis olTicc is to apply t l ~ c  

nc\jT cx11il)ition of fact, 
conclusic>~l to nlllich I-iglrt reason, aided by rules al- 
rcarly cst;iblisllcd, 1c:ttls. There is no al-bitmi-y pourer 
in i l i l rz  ; ancl any cscl-cisc of it by him would Ioi-~n clear 
ground for his impeachnlei~t. Nor can any discostlance 
be found bet~seeli this theory and the fact. The juris- 
p-~ldcnce of fingland and America may be seal-checl in  
vain for all instance in ivhiclz any respectable tribun;tl, in 
determining the 1111 written law of a new case, bas assunzed 
to exercise the \\.ill of a legislator, or to do anything more 
then to ncl<no~\*ledge the binding force of la\\. already 

I t 

madc and clcclal-ecl, ancl acco~nmodate it  to the neu7 concli- 
tions of fact. 

/ i 
The fol-cc of illis objection to codificatiolr has, in some 1 

xnc;isui-c, bccn felt by the author of the Report and Intro- 
duction all-endy rcfei-rcd to, and he has nzade an cifort to 

meet it. I-Iis mcthod of avoiding it is to admit that a 
Code cannot provicle for future cases, and then to  assert 
that his proposed Cioil CbnS, does not profess to provide fox- 
them. I t  seeins to be his* view that the positive 
ellnctlncllt by the Legislature of a  rule of la\\. can pro- 
duce no larger 01- othcr effect illan tile declal-ation of 
the same I-ulc of la\\. in a judicial decision ; and that when 

new and u nfol-eseen cnscs occill-, they will simply ?rot 
bc 7-cnchnl i r j  tlle Code, nnd [nay thcl-efore bc in suunc mall- 

ner dccidcd as they el-c now. I t  is said in this " Intl-ocluc- 
tion " (pp. x\.~I.--SIX.) : " It mnJr, tllereforc, be safely 
" aFh1-1ncc1 that tl~el-e is but one oi the five Codes, tha t  is to 
"say, the Civil Codc, to ~vllicl>, ivitlr any semblance of jus- 

6' tice, it may be inndc an objectioil that it cannot provide 
" for all future cases. This Codc is undoubtedl~r the most 
" important ancl dificult of all ; alld of this i t  is truc, that it 
"cannot provide for all possible cases which the future 
" tnay disclose. I t  does not profess to provide for- them, 
4 6 +k * * * * and if irew cases arise, as 

"they will, which have not been foreseen, they m:iy be / 
" decided, if decided at  all, precisely A as &ky-vm~zld noiir be I/ 
l' decided, that is to say, .by analogy to  some rule i n  the 
" Code, or to some rule olni ttecl [I-on the Code, and, there- 
" fore, still existing, or  by the dictates of natural justice." 

Brit what nlanner of reasoning is th is?  A statute not i3p- 1 
plicable to an unforeseen case, even if the case fall within 

< / 

its terms ! In the 

present, and ~rzakes it easy to determine n~lrrtt au z / ~ r f ~ y e s r ~  

case is; bu t  who is to s:iy, and how is it to be ascci-tzined, ,, . --- 
what cases the Legislnt~ir.e, i n  enacting a stnlutc, did or dicl 
not have in vieui ? In cases of nur6ig.lrity in the Z(~izgi~ngr of 
statutes, it is indeed a coiilmon practice in al-guing for one 
intei-y retation or anotllel-, to co~lsidei- what cascs the Lcgis- 
latul-e probably had ill view ; bllt who does not i;noi\ t l ~ i t  
where the laogungc is clear, tlre s ta t i~te  must have its eficct 

in all cases falling under its scope, foreseen or unforeseen, 
/- 

and whet her the I-esi~lts are just or unjust? MI-. Field inust 
admit that Iris pl-oposed Ci.r~2% Code consists of d~$~:itio?ls 

and rz~l~\c, and  t11:it it is of the essence of :I dcliiii~ion 

or rnle that it creates, 01- supposes, a s iirst:~ncrs 
t o  which it is to be applied. The class may bc nnl-1-o~illy 
and cautiously limited; but \\;ithi11 its scope it enlbx-;ice~ 

s \ire11 a s s : j .  
1 



Tile esbcilt in1 I I -  of clnssilicatio~~ consists ill st./r-cti~zg 

qi~alitics of ol~icct r,  : I I I ~  clccI:~l-i lrg tllilt all \~llic11 possess 

sucll qu:ili t i c ,  1rn tc . i  (-1 otiicl-!, t llc). 111:1j7 cs l~i  bit, bclong to 
t i  I s .  \\T1rc~l, tllcl-cfol-c, ;ill)- c:lsc: :irises fur  clisposition 
uu(1c1- :L Corlc, i f  it pr-cscllt tllc fc;r(til cs belonging to a class 
cl-c.ita(l b) i t ,  if mubt i,c dc:~lt  wit11 t l ~ c  s:tmc as otlicr in- 
stnllccs in t11:lt cl:~ss, 110 ~llnttci- \rllnt ndtlitiollnl ; ~ I I C ~  thcrcto- 

forc ~1111;1ro\\-i1 fcntt~l-c>s it 1n:iy present n-llicll ouglit t o  

sl~bjcct.  a i ~ d  I\-oilld 11a1.e sl~bjcctcd, it to ;I \ \ rhol l~  different 
dispositiull, lrnd tlre n e w  fcati~rcs been present. to the rnincl 

of tllc codificr. The PI-oposcd C2i~iZ Code does, tlicl-efol-e, 
deal \vith the futui-e nild the unkno\\-n, precisely the snlne as 

, 
n-it11 tlrc pl-cscnt nntl lano\vn. No m l e  whatever can be 
fmlnecl ~ i - l~ ic l l  \\-ill not do  this ; or, at  least, there is only one 

\\;;I)- of stntilrg n 1.i11c by \\\-lllicl~ it ma)- bc rendered inopcl-alive 

upon ncnr and u ~ i l ~ n o ~ \ - n  c,~scs, and that is b j  EIJ)?TS.S/~' ex- 

cli~cling ii-c,111 it :ill suci1 cascs. This could bc donc by one 
gene~n l  clnllsc to tllc rrfcct t l ~ i t  the ~ o c i c  s l l o ~ ~ l d  llot bc 
clc(.rnctl al)plic:~ bli, to ;111y futun-c cases, ullless they sllould 

turn o11t to i)c 1il;c i l l  all mntcrinl respects soille cnsc 01- cases 

~ r l ~ i c l l  11:lcl all-cncly bcei~ maclc t l ~ c  subject of judicial dccision ! 
ISucll n 111-ovision \\-oulcI indeed be ridiculous; but it would 

be necessary i n  order to rc~icler the assertion true that. the 
pruposed codific:rticill cloes not c1ecla1-e the law for ~ L ~ ~ L L I - L .  

ancl unkno\\~n c;fies. 
TTe I-cpcat, tlrci cforc, for t l ~ e  ti-utli is a vital and fulltln- 

, ., mc11t:~l one llpoil \\-liicli tlic main cluestion of coclificatio~~ in 
la]-ge iucns~ll-c ~ I ~ ~ I C I ~ C ~ S ,  tllnt all list 1;1\\-, all  la\^ \\rllicll con- 
sists i i r  :~ppl~- i i lg  c!ii-ci ti)- tlic stalid;i~-d of justice to 1luln;in 
c o ~ ~ ( l u c t ,  co~lhihts i l l  : : ~ I J I ~ J . ~ I I ~ -  tI1:1t st:tlld:~~-d to /iiio~cli~ J:IcLs, 
and  L : I ~  I i l l  I I U ~ I I ~ I I  : I ~ ~ I - c I I  c ~ ~ ~ \ i o i ~ ~  110 c x i s t c ~ l ~ e  apc11-t 

fl-0111 tllc 1.tcts. Until tlic fir;-/.\ coinc illto existcncc, tllc 
q?( f~=f( ; l l i .$  1 1 1  l i i ) ( j l ~  S L I L I I  f i l ~ L ~  ~ 3 l l l l 0 l  b~ IillO\V11, alld 

surely cannot be clccidecl. Thc  LEU, thcl-cfol-c, i l l  I-cspect to 

fzitz~r~' nud z~/rk~lo , zu)~  cascs is i d  I I st be z , and if 

it  he ;lot, ancl cannot be 1;1lo\\ii1, it cannot be codified. Cocli- 

fication, ho\\rcvcr, colrsists in cn:icti'ilg rules, and sulcl, I-ules 

must, as we lla\re sccn, ~ I - O I ~  tl1ci1- very 11atn1-e, co'ircl- f u t ~ l r e  
a ~ ~ d  unlino\v~l, as n-ell ;is I>:~sI: a11t1 l;no\vn cnscs ; nl~cl so fni- 
as it covers futui-c 2 n d  L o\vn ct s, it is 110 1:ijr that  cle- 

sel-ir thc natn ,&Zl&sticc ; it is a [ilcl-c 
it is L i t  f -  f T ~ I I C S  ivitllollt - 

\vIrich may 01- n n y  no I-iglitly dispose P 
of b y c a s c s  wllicli may fall under tlienl,/!t is n linbit. com- 

mqo!r to-ers in evcrj- s c i d f ; i i ~  to  observe the .-. 

necessary limitations of thc h u n ~ a ~ l  faculties ; they asscl-t an , . - 

ability to know the unl;no\\-able, and to do  tlrc i111l)ossible. . --  

I-Itirnility is a lesson \\-hicll the t r ~ i c  111:i11 of scicilce finds 

early occnsio:~ to lcnt-11. " Jfizg~~tz, i 7 1 2 7 ~ 0  ~ ~ ( z i i ~ i z u ,  ji7i.~ s ~ p i l  

cantlicl nlil~ds, tll:~t i f  thc 111-oposition nl)ovc insisted l~l)oil is 

true, it wol~ltl secln to displ-ovc the cspeclicncy and e'i7cii 
the fcnsibilily ul  any st ;llule l ; ~ i \ r  wl~:ltcvel-. Uiit it inust l ~ c  

reme~nbci-ed illat it \\.as s110n.n in the beginning of this 
paper that thel-c I\-:LS nil appl-opi-i:ite pl-olrincc for \ ~ ~ - i t t c n  
law, as \]re11 as o i ~ c  for uil\\rritteii Iajv, and that the above 

clo\vn a rule \vhicll shall el11 L,r-:icc futt11-c cascs, is lilllitccl in 

its scopc to thosc subjects nrl~icli 111-ol)ci-ly bclollg to the 

tll:it \\rhicll cinbl-:~ccs t.11~: la\\. go\.cl-~ring tlic c o l ~ c l ~ l c ~  of 1111.11 

~ I I  I - I -  I -  s 1 ~-cl;r[ ions \\,it11 cacll otllc.1-, 
./--------\ 2 
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01- of \ \ l l ~ : ~ l  i j ln)y ~ ) l . opc l - l~  bc: C;IIICCI jriiv~t!. /O;CJ. Bltt I 
~ I L I ~ ] ) O S C  to [ [ I I - ~ ~ I C I -  a l ~ s \ r c ~ -  this object ion, ~ ~ I : I S I ~ I I C I I  as  it \)*ill 
ciiablc 11ic to i)l-cscllt :~tlditionnl I -c :~son : i l i t l  illustl-:~tiolis in 

SI I I ) ] )O~ . ( ,  or t l ~ c  I I I ~ I ~ I I  1 )~-ol~os i t io i~ .  

I n  st:~lllt c I , I 1 i 1 i t . c  to  its 1)1-01>~1- sllbjccts ant1 

kcpl \ \ l i t  l ~ i i r  its :~ppl*~)~)l-i:.tt c: ~ O I I I I C I ~ I - ~ ~ S ,  tllet-c is 110 :itteli~pt 

to ln~ l i c  1-111~s lor / ( / i k i i ~ ; i ~ i i  co~idit io~ls  of fact. Thcsc condi- 
t i 0 1 1  ni-c, it~tlc:ccl, to nl-isc i n  the fut~1l.e~ but they are, ncver- 
thclcss, kili?;i~i~, or, \\~liicli is the sninc t h i ~ ~ g ,  c o ~ r i c n ~ ~ ~ ~ t c d  as 
k n o w n ,  101- t l l c ~ ~  n1-c, i s  it \vel-e, crentmd by the statute, and 

partictll:tl-l~- sl~ccificd i n  i t .  If a case arise pi-escnting- those 
conditions, it is disposctl of by a stat~1t.e whiclr was passed 

in fu!l coiilelnpl:ttion of such a state of things. If any case 
a-isc \\rl~iclr docs not PI-csci~t tlie spacified conditions, it does 
not fall IvitI~in t l ~ c  o~)e~-;~tiol l .of  the statute, and is not decided 

by the s t c t t~ i t~ .  Not. SO, I i o \ v e ~ ~ ~ - ,  with the unn,ritten l a~v .  
It must clcnl \\-it11 c\-cl-)- case \vI~icl-l falls \vitlrin its gcncl-a1 
pro\~itlcc: ; i t  is :ill-ci~~l,~-aci~lg ; it must ;tpl)lp tllc standard 
f s t  r . lf a m a n  colnmit ~vllnt scelns 
to  be n \vi-o~~;; act.ioi1, tlic s tnt l~tc law inlist be coi~sulted to 

learn \i.l~(:tllcl- tile nc! is mad(: n crime. If it be no t ,  :lltllougl~ 
tlic tlc:c(l inn)- 11;lvc bcen o ~ l c  o I  great 1no1-nl clioi-mity, justly 
dcn~:r~i[liir~- l ~ t ~ ~ ~ i s l r n ~ c ~ i t ,  it must go rill:r\rcngccI ant1 jiisticc 

rcm:~il.l tiiicicciltcd. Tiris is t.lre evil lirllich socicty mlist 
su  ffci. :ts tllc pi-icc of 1.11nt r i ~ ~ i n i ~ r i y  \~rl~iclr can be sccl~l-ed 

only by st:rtut-01-y I:I n-. 1311 t i l zr conti-o\-el-sy 31-isc bet\vecn 
t\iTo incn conccl-ning tlrc o\\.nersllip ol 111-opci-ly, nncl illel-e bc 
110 st;~tlltc lil)on tile st1 bject, t11c un \v l - i t  tcn la\ir N~Z/S/, nevel-tlic- 

lcss, dcciilc it. No mnttcl- I ~ o \ r  novel tlrc cll~cstion, i t  lll~lst 
be tlcic1-~i~inctl. I t  11-oi~lcl l ~ o t  I)(: cndul-;lble tliitt oile lr-l i i i i  

sllculd l~oltl u~~cll:illi:~~ge(.l  prisscsr.io;l of pi-oprl-tp to wliicli 
aliotlicl- l ~ o n c s t l ~ .  1:licl cl:ti~-11, for tlle 1-cnsoil tlliit tllc cnsc wns 

SG n o ~ c l  21s to rc~ldci- it. tlifficult to tlctel-milic to ivllom it 
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justly bclongcd. Society ulay lca\~e a ci-irnil~al u I I ~ ) L I I I ~ S ~ I C ~  ; 

private citizens do  not feel a11 ac1ditioo;il bltrdcn o n  tllis 
ground ; but. i t  cannot leave private coutl-uvcrsics 3~u~ ldc -  
cicled, o r  to be tlccidccl by foi-cc. 

It  is true thc1.c is a possil~ility that when a class of 
cases is crcnted by the tci-111s of a statute for the opc~-ntion 
of a stntutol-y r l~ le ,  a case nlay arise exhibiting- tlre pi-eso-ibed 
conditions, and thus falling within the class, but a t  the same 

time exhibiting other 7i1~fo)-cscrn conditions wllich render 

the operatioil of the statntc unjust. This is tlre evil, as ure 
have before silo wn, i~lsepal-able fi-oln \vl-i tteil law ; L I  / 
reduced to n s~nnll and cnduriiblc n r i r i i i i z z ~ i ~ z  wlrcn this 1 1  
confined to its tl-uc province, namely, to tliat dcl~artruent of 
the civil administl-ation i n  \\?l~ich certainty, more than strict 

justice, is of 111-edominating impoi-tancc. Tlllis in the \vliolc 

p ~ l  blic administl-ativc s).stcm, s ~ l c h  as e ~ n  hraccs the t i~ncs  ' 
and modes of elect ions, tlic duties of officel-s, tlrc iinyosition 
of taxes, the taking- of pi-iv:ltc pl-opcrty for public ose, &c., 

kc., if can bc easily seen th:~t the cnscs li1,cly to 211-isc arc  

few in  I-espect to  vario1)-, arc: in thc main siml)lg 1-cpetitions 
of each other, and arc, for t l ~ c    no st p .~r t ,  o-eotrri, as it  \ \rc~-c, 

by the statlite itself. They arc, tllcl-eforc, knoze~n to suclr an  
extent as  to eilable tlic skillful legislator to successfully 
drnl ~vitli them Lefu~r/i~r~ii?, tlrroug-h the i ~ l s C ~ - u m e t i i t  of 
statutory lalv;  b i ~ t  even here it is not infl-cc~~~cirt1~- foiii~d 
that thc statute ill rn.lny I-cspects is ill sr~itccl to t l ~ c  c:tscs 

which alisc undcl- it. l ' l~r  ti uc s o ~ r ~ - c e  of tllc diflicult~. i l l  

such c;lscs is nl\i~a)-s to bc f o i ~ l ~ d  i l l  t l ~ c  f:~ct Illat t 11e ii-:rtllci-s 
of tlrc statrttc dicl not \ t  ell Joi -~,sn*  tllc co~ltlitiurrs ulrcli~1- \i liic11 

it  \ruuld o l~i - ; i tc .  '1'111s I ~ I : I ~ -  bc 101- t11c ~ - C C ~ S U ~ I  t11:lt t 11cy 

~vci-c ig11o1 a11t 01- I I C ~ ~ ~ ~ C L I I ~ ,  a11(1 111c st I I ~ C ,  coilsc ~11ici11 I)?, 
~ ~ ~ ~ s l ~ i l l ~ ~ ~ l l y  ~ I - ~ I I ~ C L I ,  01 6 0 1 -  ~ I I C  J-C;;ISOII tIlLlt S I I ~ ~ ~ \ L > ~  ol lcxis- 
I:ilio~l \v;~s onc so lull o: ;<ir, i.,f-JJ i n  t l ~ c  c:lscs lifcl)  r~ nl-isc 



unde~-  it, tl~:l! 11;) r i l - ~ l i : 1 : 1 1 - ) -  s:~gacit)- 01- cni-c could :inticipate 1 
thern. \ I  t i  i t i  case it is a11 il~fiilliblc ~~ i -oof  that 

t11c t1.11c ix . j~~ l~( l ;~ l - i~ , s  \\-II~L:II 1i11iit ~ I I C  l)l-ovi~lcc of ~vi-ittcn 
have i)cc:11 (-)\rc~-st c ~ ~ i ~ ~ ~ c c l .  

i 
i ,  

I I -  t o  I i t  pl-o\-incc of un~vr-itlcn law, 
that c~ l - l l~ r -ac i~~g  tllc 1-ig111s nnrl obligatiolls of mclx in rcsl~ect  

t o  ~ C : I - S O ~ I  an0 prol>c~.i) i l l  tilcir 01-ditlnry dcnlings \\.it11 c;:rch 

othcl-, \\rllcl-c c\'cI-)- cnsc \\-l~iclr ;II-iscs rjri~st bc dcciclcd, and 
it is ol ;,I-eclo~ninnti~lg in i l - ,o~- ta~~cc  that. the decision bc in ac- 

col-dance I i -  t i l l  easily be pel-ceivcd that tlle 

erel--\la i-yillg- condi t i(:)ns of the futu I-c cniitiot be fo,-~,si-o~, and 
consc(l~ie11 1.1y c : ~ n ~ ~ i , t  be clcal t \\ritll 1~c:fo~eh:ind bj- zcv-ittc?z 

r 7 la\\.. 1 hc gcncral fnct 01 the variety of ncw colrditions in-  

cessalltly :~~-isirlg- i n  lru~ilnn affairs \\-ill readily be ac1mitt:ccl ; 
Lut fc\r iln\le attenti\-21)- consiclei-ccl-72olli.t call ndeqr~ately 

coin~~l-~~l lc~- i t l - -  t hi. ir3Tilliic numbel- of the tli~cl-sitics. I n  the . I 

State of NC\Y 'JTc)~.1;, e:icll s~~ccessi\re clay ~ v i t ~ ~ c s s c s  acts, 1-nil- I 
I 

l o  i I -  I I of wliich may,  by possibiljt,y, be- / 
colnc: tllc soill-cc of clisl.,utc, ancl call for juclici:rl clccision, t I 

i 
and  i ~ o  t\\ .o of thein bc l i e  ! \'iThen e 1-eilect. tllat this 

nu~nbel- is to be 1111iltil:)lied by t11e daj.s alld years dui-ing 

\vllicii ;i nrsitten l:ii\- i i  designed to be opel-ntive, w e  nlust . , A 

agl-ce tllat no  i i ~ i j t ~  i~isclom can 1)i-oi-idc bcfo~clraild for such i - - 
i~lfiilitc :i11(1 1W.n \-- a11rI co~n~) lcxi ty .  i 

c a n  lic: clc\riscd for- t l~ i s  l~i-ovii~ce of ~ L I  ~ - i s ~ ~ i - ~ ~ c l c ~ ~ c c ~  \\r11 icll 
~ \ r r o ~ ~ l r l  ]lot f:iiI i n  21 \-;i_;~ ri~~l-nber of installces to scc111-e ji~stice 1 I 

txt\\rcc11 1n;iIl ~ J I C I  1n: i1lP jn:ijr still ~ S I < ,  \ I - I I C : ~ I I C I -  it I.rr:!y uot bc . 1 
s l i c : ~ ~  to s;I(. I-iilcc justicc, e\-c.n in a I -  nun~l.)cl- oj i ) :~ i - -  1 

i 
tici11;11- ills1 ~ I I J C ( : ~ S ,  ~ O I -  l l ic  S L L I ~ C  of t l i ~  

w l ~ i c l ~  111igI~i 1 . 1 ~ :  S L I ~ ; ,  li.j?ccI to floiv fl-oi~i 

law. 'I.'\-~c li1-5t ~ ~ I ; ? \ : , . L . I -  t i - )  I 11is i ~ l c ~ r i i ~ . ~ ,  is 
1voulc.1 11ot 0 1  ~JI..' i s  1 1 1 t  but i~l~l~ossi l>ic.  '1'11~ IICCCS-. I . 

sity of I - c  c in ~ C L I  instances, i n  that 

field of h ~ ~ t n a n  action of n-Ixich \ire are speaking, is iml~er-a- 
tive, and call bc sul>oi-di~~:~tecl to 110 othel- object. T.'iThetllei- 

elections are held at one pal-ticulnl- t ime ,  alld in onc ma'i~ner 

rather than a~lotllcl-, \ v l ~ i t  duties inap bc inlposccl ilpo17 this 

or that ~ ~ i l ~ l i c  officer, a re  illattel-s, coinp:ii-ativcly sl)cak- 
ing,  of indiffcl-encc. Thc  n.1-ittclr la\r m:\y dctcl-mine thcsc 

things i n  any onc of :L val-icty of \\.:~ys. 13ut that inen should 

receive t h e  just re\va~-ds of their label- ancl sliill, that they 

should be mnintaincd in the peaceful cnjoyinent of their 

prope~-ty,  that c:-;tft alld cilpiclitj- should bc I-cstl-::in(~d, are 

 matte^-s wllich socicty I I I I I S ~ ,  fii-st of all thillgs, sccul-e for its 

menlbers. I t  is for this e~icl that govcl-nincn ts csist. IVi tllout 

it pence and order nrould be impossible. Ancl it must be 

secul-cd in all cases ; with tllose few csceptions onl~v wllich, 

all can sec, in l~s t ,  i n  consecluence of huinan infirmity, occa- 

sionally arise ilnclcr- thc best clevised institutions. Tile un- 

wl-itteil law, boulld b y  no rigid foi-m of 11-01-ds, in dealillg 

with ilo\~cl co~lclitions of fact \vhich tllc variety of 11111n;trt 

affairs present, can ;~clcli-css itself \vithout elllba1-1-assnlc11t to 

the si111pIe office of applying the stauclard of justice to tlie 

pal-ticulal- case. All n ~ c n  count a ~ l d  rely 11l)oll tliis. Thcy 

engage in their ti-:lnsnctions \I-ithout the aid of :I 1)i-ofessional 

expel t, nritllout kno\\ring oi- cril-ing to  incluirc \\-hat the 1-ules 

of 1 may be, wit11 no <)thcr guide than l~ollcst in te i~t io~l  
ancl or-clil~;tr-~- ~,ruilc.lice ; but in thc full co~rfid(>i~cc that t 1 1 ~  

~ u l e s  c) f  Ian- arllicli \ \vo~~lc l  go\-ci-ll their 11 :ins't ct ions, s l ~ o ~ ~ l c i  

thcj, e\.c.~- be cl~allc~igc:~l ,  ~vould  be tllc sitnl~lc c1iot;ltch of 
justicc xncl C I I  sciise il~iclligclltlj~ asc.e~-tain~'~l :11lcl 

applirtl. 
r ,  1 llc I I S  i s  t i  a11 si1c11. c~lclc~:i \~o~ 1 o SCC;{~I - ( ;  

c t  I this ~)~-o\.incc. of j ~ ~ i - i s l ) l - ~ ~ ( l c ~ ~ c t ~  at tlic cost of 

justice, \~ ,ould  O \ ~ C I - I  c;1r:11 :11r (1  clc.ic,il t l~c~tnscl\-cs. l\rllc~~lc\.cr 



d 

n st:lti~tc is f o u ~ ~ d  to n-01-k ii~justice i ~ r  co~~scquciicc of the 
failul-c of its {I-n~nci-s to s11it;ibIy PI-o\:i(lr: fol- cases nrhich 
thcp co~llcl 110t fol-cscc, ;in ol)positioi~ ill-isc:s npi l i s t  thc. opt- 

& 
1-atiun of tl~c: I .  If the iiij~lsticc~ bc gross, the 11101-a1 sense 

is ~ l ~ o ~ l i e d .  T l ~ c  i ~ j - 1  p:i~-ty csclai~ils against the \ \ r r ~ ~ l g .  

'l'hc cc.,i~l-ts 1-ccoi1 fl.01i1 tI1c office of cnfol-ci~lg t11c law. 

Doubts - entcl.tnii~cd c o ~ c - I -  the 7/lcr~isii!g of the stat- 

ute. Tlie plain sense of tlrc \vords is insisted upon by on I ' ;  

siclc, tllc i ~ n ~ ) ~ - o b n l ~ i l i t ~ -  that such injustice coulcl hnvc becn 
intcnclecl, by the othel-. 'lXc difficulty is usually I-esolved 
by the emplo)rment of tllc subtle arts of intel-pretation, and 

I 

the ob\;ioiis ineaniilg of tlie 1nngu;tgc is cxpou/r&d a\vny in 
favor of the i~itcl-csts of. justice. ]\Tho does not k1101v that 
of a11 thc ~nanifolcl sour-ccs of uizccrtnljzty in the ln\v none is 
so fl-~iitful :ts the :ittempt to apply a s t ~ i t i ~ t e  to a case falling 1 ,  
n~itllin its tcr~ns,  but whicl~,  not  having been fol-eseen by its ; 

f~-a~ncl-s ,  docs not  1:111 nrithin its spirit ? i 

I n  c lea l i~~g \\.it11 t h e .  question of codification, as I 1 
have thus far clone upo11 grounds of principle, I have ! 
sol1gl1t to gi\-c: ein13hnsis to  thc distinction betureei~ I 

I -  ancl j r ivnte  1 a clistinctioi~ whic11 has not i 

i t c t o  so 1 -  as I a r e ,  been dwelt upon in the ! i -  . 

i disc~lssioi~s upon this subject;, and to sho\v that ~ v l ~ i l e  
st.atu tory To]-ms ar-e necessary to  the for~nei-, they are, I 

i 
i I a fe\v easil jv recognizccl escey tioils hc)-etoiol-e indi-  . ! 

catecl, \\lo]-se th:in out of place in relation to thc 1;ltter. i 
t 

Sy stci-ns of 111cl-i: :~dnli~l is t~-; i t io~~ ai-e 111echr~nislns crcntrci 

b f  z a 1 1 1 ~ 1 1  I ,  thcrefoi-e, prescribe for them any 
dcsiricl i~~c~clus of ac:tion ; but humall society is itself 3 -\:;ist 
;LI - I ( I  ~ I J .  11lccll;lnistn not  cl-catccl bj: lncn, 2nd 1 n o ~ i n g  

accol-cli~~g- to i ~ s  oi1.n inc:sorable la\\-s. I t  is t11e 11111l1blc ofice 
of iilirn i - c \ . c i - c ~ ~ t l ~ ~  to :iscel-tain tlicsc as f r o u ~  ii~rlc to tilnc 

i.11c:y rcvc::I tllc~l~sel\.cs. rLlic ~ ~ - C S ~ I I I I . ) ~ ~ O I I  of ~ I I J C ~ C I ~ ~ ~ I I ; ~ I ~ ~  

to  substitiite his own ivrctclled clcviccs in pI;lcc of t l~enl ,  
will cai-1-y wit11 it its sui-c P L I I ~ ~ s I ~ I ~ ~ c I ~ ~ .  Thc  o n l j ~  cffcct, of 

i t  \ \ r i l l  be to bl-i~ig about cliscol-cl :ind c o ~ i i ~ ~ s i o n ,  tllc cvils of 
~ r l l i c l ~  he alone will be co~nl)ellecl to bc:il-, Z I I I ~  t l ~ c  oi11y 
escal'c from nrllic11 \\.ill be founcl in a pcnitei~tial x-cturn to 

thc pat 11 n.hicl~ n : ~ t ~ ~ i . e  IICJ-sclf L:is pointed out. 

The thougllt last suggcstcd, that of t11c i~j$ossiiiili/y of 

the ultinrntc s~lcccss of any crfort t o  p e r n ~ a ~ ~ e o t l y  sul~crseclc 

the unwi-itten law b stntuto~-y enact~ncnts, should be 
further 111-cssed upon the attention. \Ire heal- {I-0111 thc ' 

partisans of codification m u c l ~  dci-isi\.e refcl-cnce to the un- 
written la\\., as " j?t(i'~?-n~nclc ln-it~," as I d~-a\vn from the 
" i~ilrcr c u ~ ~ s c i o ~ t s ~ r ~ ~ s s  of t l ~ c  judge ;" and this is often dccl:~red 
to  be o ~ l y  o t  e f -  the I ,  the 111-cji~clice 01- 

caprice of the juclgc. The  \\TI-itings of J el-tiny 13entham, 
the great  apostle of codificntion, teen1 \\-it11 this Tor111 of 
deti-action. All tliis is un~voi-ill)- thc name of ~ I - ~ I I I ~ C I I ~ .  

The only irnportal;t t l ~ i i ~ g  for society is t l in t  it slrould bc 
go\rcrnccl by the br.vt l a~v .  I i tllc juclgcs 1-t.al1j ass11111cc1 to 
71znfic the la\v, it \voulcl be no g~-ou~lcl  for objection, pi-o\-iclccl 

the la\v illlade by the111 nras tllc best \\~llicll socicty could 

obtain. If, in fact, they d o  innke better I upoil t l ~ c  
subjects with which ihcy deal than 1egisl;ltul-cs 01- c:odihci-s, 

their services should be I-etitinecl, ;111cl that of otllei-s dis- 

pensecl with. Ail unworthy judge m r ~ j ,  intlecd, act I r o i ~  

prejudice 01- ca131-ice, and as 110 111~11 are pel-fcct, 211 111: i j  lje to 

soiile estcnt under  the i n i l ~ i e ~ ~ c e  of s ~ ~ c l l  111ot i\-cs. 13~1 t \\.l~:it 
can bc inore u n j ~ ~ s t ,  untrue ai~cl u11~,11 ilosophicnl t l ~ a n  to 

coi~\rct-t tlie csception illto the I-ulc, and s t  a11 1:1\\. clc- 
clni-ccl by juclgcs to be I j u t  tllc ccincli~sions o I  ;11l)it1:1rj. \ \ . i l l  

or c;~lxicc,  because it ]nay, bj- s i l i t  bc so in s o ~ n c  
i n s t : ~ ~ ~ c c s ?  Those \\.lie 111aI<c ~ I I C X  1 ;111(1 l - c ~ l i l ( ~ ~ s  
asscl-tiuns usu;llly co~ltraclicl tlic111 b t i  I-  I concl~~c-t. 



1 -  l'icltl, fol- i~ist:~ncc, aftcl- libel-:illy i~ldulgrng i n  this - I 
form of dct I-action a p i n s t  un\v~-ittcn 1: 
crcdit l ~ i s  asscl-tio11s 1)): p~-olx)si11g n Co 
dl-ctlll~s of \~- l l ic l~  co~lsist of ;ittc:~nl)ts, 
ccssfl~l ,  to c1ccla1-c n~icl adopt thc V C I - ~  

to enact :inj7 In\v, he noilld ansirel-, to sccul-c jtlsticc 01- 

utility, 01- csljcdieucy, or  to co~rfo~-m to his scnsc of right ; 
and if tlre jutlg-c, \\.hen dcc l : t~ - i~~g  tire l : i \ r r  in a no\.cl instance, 
were nsl~cd the col-~-esl)on(lirlg cjucst ion, llis ansnrci- \voold 
bc to the salne effect. rlutl so, also, \\;it11 the codifiel-, wtlen 
autl~ot-izecl, likc RIl-. l;icl(l, to fol-111 i11:~tc itnpr-ove~nerl ts of 
the law. 171-orn \\r11at soul-cc does MI-. Ficlcl cl~-:tw the nulncr- 

ous I-ulcs cont:iincd in llis Civil Cod' \\lllicll he proposcs 
as amcnd~nents 01- i / ~ ~ ~ ) ~ o r i n i r c / r / r  of t i ~ c  existing l:iw, but 
tha t  " innel- conscio~~sness" n-lriclr he aficcts to dei i c b  ? H e  

suggests tlicsc rulcs bec:i~~sc thcj- accol-d with Iris con- 
ceptions of justice at~cl czpcdicncg, anti tllcsc :LI-C shnpcd 
and mo~ildccl by ihc inililcnccs u,hiclr Ir:i\rc sul-~-o~il~(lccl and 
still sul-I-ouncl him, ancl tllel-efol-c: accol-d, or- sliould accor-d, 

if hc be a co~npetent  legislntol-, nrith thc g-cncl-a1 st:uldal-tl of 
the intelligent part  of tbc society in \vRich 1rc li\-es. 11'1r0 

does not lcnc)\v tlrnt the 11ltim:tte sr~ppcii-t tiyon i \~ l l ic l~  all 
lairs nl~rst  I-cst is plrblic oj1'1~2'071 ? 1111~1 \vl~;lt is this but 

saying that Iniv, in 01-tlei- to  bc oheyctl :111d ci~forcerl, inust 
accord \ ~ i t h  tlic pl~blic sta~rd:ii-d 01- concc11tioii of j uslice ? 

A11 well conccii7ecl cffoi ts to ~nalcc, 01- to clcclal-e, law, are ,  - 

thercforc, cffol-LS to nl)ply t l~ i s  l)l~Llic, or, :is \vc irn\~c st)-lcd - - 
it, t i o  s t a ~ ~ t l a i  cl of justice to I ~ L I I ~ ~ ; I I ~  COI I ( I I IC~ .  This  
national s ta~ld:~l-d,  Inore pal-tic~~lal-ly statccl, is the final i-e- 
sult of l11c ~llol-a1 and intcllcct~~:il life and cultul-c of :L 

n n t i ~ n ,  1 hc 121-ocliict of all tllc infli~cnccs, p ~ ~ b l i x i n d  111-i\-ate, 

wliich tc~rd to cultiirate and devclop mcn's coirccl)tio~ls of 
w l ~ a t  is just, crl3cilicnt ;111cl ~iscful,  aild \ \ r l l j c I r  is 1l11con- 
sciously pcrcci\-cd ancl felt by c \ . c~ - j  i i~~livi t l~~:l l  1nc11-ibi.1 of 
society by ~-cnsoll of lhc. fact tllat Iiv is sl1c-11 :t I ~ I c ~ I ) ~ ~ - K ~ I - ,  niltl 
e s p o s ~ d  to l i l i ~ :  i~rl l~lc~lccs nritli llis fello\\rs. ' 
-- - - - - -- -- - - - - 

1 l'lie Y O L , ~ ~ I O I ~  of 0111 Age f o ~  T,cgisl ltloll 1;). h , ~ i  igt~, , I S1.t ' I ' I , L I ~ > ~ ~ ~ L C ~ ~  by 

1 I<ly\vou,l. 

'+ -. C O I - I ( ~ C : I I I ~ I S .  1 s  i t  o r  I I j i i l s ,  it is :~r-l)iti-al.y 
a n d  c : ~ ~ ) ~ - i c i o ~ l s  ; as dccl;lrcd a n d  snnctionccl b ~ -  tllc codifier, 

it is scicntihc, t.1-lrc and  I V O I - ~ I I ) ,  the accept:incc of a State ! 
\Vll:tt ci\ialit)- is i t  \vhiclr this " 1:iw " Ins gaincd i n  i t s  ]:Inssage 
1111-oug-11 his i r~ te l l~c tua l  c l -~~cible  ? 

I t  is inlpo~-t.a~lt to  fil-mly g r a s ~  tlrc tl-ilth tllnt the \\rol-l; of I 

dcclal-ing 01- 1llalii11g law,  whetllcr committecl to the hnilcls 
of a judgc,  n 1cgislntu1-c 01- n coclificr, is suhstnnti:illj the 
same. 1t is thc task of applyi~rg tlie nation:l! st:inda~-d 01- 

, . 
:itlcal of justice to Ilul~lan ;iffi~irs. This mag  be thouglrt to 
bc obscui-c yl11-ase; but there is no obscul-ity about it  . . 1 ' 
~vllicll is 110t Tol~nd in all lairgttagc tirat deals with filnda- I 
nlenl:;ll itlcns. In  pusl-lirlg our inq11i1-ies bacli to the 

o i i  clen~cirts of :1nj7 moral sciencc, we fi1rn11~7 reach * / 
t a point a t  ivh ich  our coi~ceptions become so cliill aircl 

sl~aclo\vy tll:~t it is not ensj- to represent them to others, 
I 
i 
i or  cvcli t o  o u r s c l ~ e s ; ~  in clcnr nllcl intelligible forir~s of i ,  

spcccl~.  13 L I ~  i n  c n i p l o ~ ~ i ~ ~ g  t l ~ c  a1)ovc 11111-nsc, \lrc 1;ecp a 
safe dist.:~~lLc \vithii~ tlre bouncl;~~-j~ of  intcllig-ible thought. l/ i rJ.Tllnt tilcl-e is 21 ~ i ~ ~ i t ~ l l l r ~ ~ 2 r  11)' i1-lric11 the cscc.llcnce ol la\i~s 

m a )  bc testcd is ~ i . o \ ~ c d  by t1.1~ simple fact that judgcs I 
and lcqislntors intclligent1~- discuss tlle q ~ ~ c s t i o n  \rlint tlle * 

I:I\V c )~~gI l t  to be, and arc able to c o ~ l \ r i ~ ~ c e  e;lch otIrcl-. 
r .  

. 
I I - IC \\roi-li of t . 1 1 ~  1c:g-isl:~tol-, like tllnt r ) f  thc judge, is criti- 

I 1) )  1 :  I c i c I .  l ' ] l i s  

ci)111rl 11ot l)c, 111i1c:ss tl~ci-c \ Y V I - C  SOJIIC g c ~ ~ c r : i I l ~ :  ~-ccogl~izc(l 

si~11i(I:i1~1 \ \ . i  111 \\rllic11 ~ 1 1 ~ 1 1  \\.(.)1-1; co~1lc1 I)(: ~ o ~ I I ~ ) : ~ I - c ( I .  \TTc1-c 
t 1 ) ~ ;  Icgisl:ito~- :isI;cd 11-11;it 11is ~11ti1n:~tc ol~jcct  i\,:is i l r  ~ ~ o t i l ~ ~  

\ 

. 

. , 



N u n ,  i~l:ls~ir\~clr ; I  tllc cssc11ti;il function ol t~l:ikiilg- 01- de- 1 
I 

- I  t i  I f o ~ b  ilciv c;lscs is tllc s:llnc, 1s-lictlrci- the i 
i 

~ V O I - k  bc C I O I I C ~  l)j- t I I C  J2c~isl :~i i l~-c,  <)I- t lie j i~(lgcs, co~isistii~g, 

i l l  c.;icl~ inst;~licc, i ~ r  n j , l ) l ~ - i n g  t l ~ c  il:itioi~:iI S ~ : L I I I ~ ~ I - L ~  of jus- I 

ticc, tlic (l~ic-htio~l, \ \ * l~c t l~c r  i t  slroultl bc clolrc b). the Lcgis- 

lntui c, 01- b)- I llc COLII-1s) I ~ L I S ~  be ( l c t c l - ~ ~ ~ i ~ ~ ~ d  1)). tllc allsiver 

to  thc qucs t iu~~ ,  \\lllicl~ ~vil l  do  it bcst, ant1 this has all-cady ! 
been illdicntctl. \\'hcl-c it is of pl-i~ilc i~nl)o~-t;tncc and 

4 

j 
~x-ac t  ic:~ble, that it slloulti be done dcfol-rhnnd, the Lcgisla- I 

i 
~ L I I - c  is t l ~ c  pl-olrei- body, i n  othel- cases, the coui-ts ; that is 
to saj-, all ~nnttcl-s of ciiril ; id  ministration, and q~lcstiolls of 
mcl-c politics, in otllci- \vol-cls, plthfic /nw, should be dealt 
t i  bj- thc 1,egisl;ttul-c, and all ~uat ters  relating to  tlre or- 

 dill:^^ J c o ~ l d i ~ c t  of L ~ ~ C I I  in tllcil- PCISOII :~~ and bl~siness rela- i 

tioils ~ i . i t l l  ciicir otl~cl-, i l l  o t l ~ e r  woi-ds,p?-iv[rtr h i d ,  slloultl be L/ I 
left to 1)c tlcnlt \\-it11 bx thc coul-ts. 

l'hesc :ii-c I llc dictates of science. 'I'llis is the n~itul-a1 
01-clcl- ; alltl ; i l l  attelilpts to contravene it, \i-hile ccl-t;lin 1 o be 

f~-~l i t fuI  ill iniscl~ici, \rill :is cei-tainly fail of succ:ess. If the 

I *  I 
I 

I,cgisl:ltl~~-e u~lclcl take to makc I-ulcs hrfoi,r,/ii7icd for the I 

0t.1-ICI-, its \\ro~-li \ \ - i l l  not stand \vhene\lei. it is found 110t to  
aocui-tl \\.it11 the clclnn~~d of justice. 'l'hat voice cannot be 
silc~.iced, t~nlcss i t  is sntisfiecl. I t  spca1;s \vitli :dl the niiglrt 
of public opinion. I t  urges its dem;~ncls i n  all places in and 
out (.if cow-ts, :i~ld sublllissioll to  it is incvit;~ble. I t  rimy 

/' 

c o ~ n l ~ e l  a11 intci-pi-ct:ltion of tlle stiltute in accol-~1:incc lvith 
its clci~i:i~~ds, c\reli ag;iinst the ivrittcn lctlci- oi the eli:lct- 

1-iic~rt. 13)- succcshi \-c jt~dicial decisions. 11a1-nlo11y n1;iy be 
c~~fui~ccci  i)et\\-celi tllc \\,-rittcn 1:iw and tllc standal-0 of j11s- 
t icc;  : i ~ l t l  i n  this \\.:iy the u ~ ~ \ ~ ~ - i t t c n  1 ; ~ \ \ .  I-e;lsse~-t ils nntui-a1 

aiid c ~ c : l ~ ~ s i \ . ( :  so\.crcig~~I.j: ()\-el- ( . i i :~ t .  l)]-(.)vi~~(:e of jl~l-ispi-t~- 

d c ~ ~ c c :  \\~Iiicl~ erl~l~~-:ici:s tlic I-ights ;ind (lutics of I ~ I C I I  in tlrcil- 

ordi~l;ll-y I-clations ivitll each othcl-. 13ut tlris violent process 
ncccssni-ilp carrics nritii it a grave rniscl~icl. I t  cannot be 

accoml~lisllcd \vitl~out overriding, in solne tnen.s~r~-c, t!lose 
settlccl I-i~les of intcl-p1-etatio11 \vhicl? arc thc chicf mcal-ts of 
seciil-ing stability i n  the : \ d ~ i ~ i ~ l i s t r a t i o  of justicc. 

~Vl~oevc l -  follows with attention the line of reasoning 1 
have thus far pursued, \vill, a t  some point) ask how it hap- 

pens, if  all a t t e~np t s  to  subjcct the p~.incipnl clepni-tweiit. of 
jurispl-uclcncc to tllc oper;ition of ivrittcn lai\r be, as I Irave 

cndeavot-ed to sllow, unscientific, inesl)ctlicnt, and, inclecd, 
in a CCJ-lain sr:nse wholly iml~racticable, that s o ~ n c  of tile 
most cultivatecl nations of ancient and nlodol-n tiines I~:t\~e 
pel-sistently acted upon a contl-nry policy, and rnntlc gcilci-a1 
Codes co\rcl-ing cvcry pi-ovince of tllc l:i\i. tllc basis of their 
jul-islx-ildc~lce. This inquiry is indeed inost i~c r t i l~cn t  ; fo r  

if it  be tl-uc that sucll nations have snbjectcd tlic n-hole 

mattcr of private la\\. to  \vi-itten cnactnrent and still 
maint;ii~lcd a judicial ad~ninistl-ntion ~ ~ h i c l l  will stand ivith- 

out clisndvantage in compnrison nri th our o\i711, thc loreg-0- 

ing rcaso~r i l l~s  slrould ~-ccei\.e fui-t her I - t i  0 -  at all 

events, cil-c11 rnst:inccs sho~ild be pointed out n-liich wig-ht 

explain this appni-ent incolrgi-uity bct~vcco tllc tcacliil~gs of 
theor-y and expel-ience. 

T h c  first obscl-\ratio11 to bc made upon this 1)ossible oljjcc- 
tion is, that it assu~rlcs what is not ti-tie. I t  is not 11-t~e 

that any nation, aucic~it  or mocleril, 113s succcsslully CIC 

utldei-talcen to s~lbjcc_l thc \\.hole bocly of private la\\. to statu- - 
tory foi-~1s ; and it is true that, so f:ir as any  sucli 31 te~illlt 

hzrs been made, it has, ill ilist:i~~c:c, been att  c.i~tlcil by 
tile collfusioll a ~ ~ d  illiscl~icf \\,llich IG,\ b c c ~  poi~ltccl otil :is 

tllc illc\-itable conscqrlcnccs of such ;i i j ~ l i c ) ~ .  tllcl-cfol-c 

gladly ~vclcc)lnc this o p l ) c ~  turlity to fol-lil) tlic vie\\-s 1 l i ~ ~ c  



cnd~ ; i \~o~-c t l  to c s t n l , l i s l i ,  b). n l-cic:rc~lcc to tIic actual crpcri- 1 law] 6 r  \vas fully l,~-o\:cn by iirhnt hncl been cloi~c in 1-cspect 

c r~ce  of otllcl- 11;1tio11s. 1 " to tlie la\v of other couiltl-ic-s. 'l'he  la\^^ ol  I<o~nc  in the 

Attctltic)~i s l lo~~lt l  I,c cnllc.J, a1 tlkc o ~ t s c t ,  to the escced- 
! 

" tirile ol Justii1i:~n \o;is, to s . 1 ~  tlic lc;tst, as tliflicult of I-cduc. 
1 

inglj- I (  ): )sc  o i  I 1 1  III;LI-1;s ]nost of the coin tnon I '  
; L I - ~ - U I I W I ~ ~ ~  I)). \\-liicl~ f llr: cx;lcclicnc)r of coc1ific;ltion is so i~ght  

to bc su1)l)ol-tcd 1)). tlic le:~cl~ill:;?; of :rctt~nl cspc -. I 
es:l~l~l)lcs of i<omc, of ~:l-;li~cc, 01 I ~ I - I I S S ~ ~ ,  61- a I L o u i ~ i n n ~ ,  LA+ --I 
31-e f~-ctltici~tlj, citcd ;IS ~ ) ~ - o o f s  tllnt Cotles of p -' r *  

slloul(l e\~cl-y~vhcl-c bc ;tdo])tctl. Such :\I-guments c a n  have 
no foi-cc ulllcss cooplctl u*i t l r  pl-oof of t\vo things ; @st,. 
th:~t t l ~ c  jut1ici:il ;id~ninistl-atiotl o f  priv:ttc l ; ~ n ~  in the cotin- 

tries I-efcr-I-cd to h:~s actl~ally been under t h e  control of 
\v-1-ittcn Cotlcs ; and scruuii, that such judicial nc1minist1-ation 

is supc~-iol- to  oul- onyin. 13ut such proof is not evell at- 
t e ~ i ~ p t c d .  I t  \rol~ltl  be irn1)ossible to  innkc it  ; the ai-gument, 
Iron-e\rc~-, tacitl~g nlrd f:~lscly :issun~cs tlic fact. 

r .  

1 hc esalnplc first to I)c coilsidel-eci is that of Rome. 'I'llis 
is tllc onc inost ~ ~ - c ( ~ L I c I I ~ I ~ -  LII-g-cd, \ re  ill not say b)r tllc few 

I 
; j 

Ic~I-nc:(l,  I.c~npei-:~tc :I~-I  cl 111-utlent nd \,ocntcs of codihc:~ tion, for 
/ ! 

i thci-c :11-c s ~ ~ c h ,  bill b ) ~  tlre nois); clog-mnl~sts, u-ho en-iploy 

clanlol- i n  thc plncc of I-easoil. Tiicy,sccm to linvc ;I r ~ o t i ~ n  
t h i ~ t  tlie j i~~~is~) i - i~c lence  of l<o111c, until the titile of Jiistilii;tll, 
w i t s  ill ;I st:ite of utter conft~sion nncl unccl-taillty, ;i~ld. that 

by tllc con11)osition of n Cotle embracing all depnl-tmeiits of 

thc  la\<?, that IZrnpei-or sncceedcd in bringing 01-ilcr out of ?\, 

chaos, a n d  cstittrlishcd ;I s ~ ~ s t e i n  \vllicli, in its :1ctu:11 opel-+ 

tioi-1, sccul-cd to tirc pcoplo o ~ ~ c r  \\~hich it Jvns cxte~~clccl the ,, 
blcssiiigs, liot thcl-ctoiol-c e~~joj-ecl ,  of n scientific, c c ~ - t : l i ~ ~  and ' 
I I : I ~ - I J ~ ~ I I ~ O I . ~ S  :i.(li~li~rist~-:itir:,~l of - j~~s t icc .  &I]-. Fielil, l-~iiiis,clf, 

4 
i l l  his tlc:fei~sc of t l ~ c  1)olic)- ol cutlifiu:~tiol~ cc~~lt:~i~lccl i n  1 . 1 1 ~  

l ~ ~ ~ . i - o ( l ~ ~ c ~ ~ i o ~ i  to liis ~ ) 1 ~ 0 1 ~ ~ ~ 3 c c l  Cici/ Co[!c, III:II<CS, as  l ~ i : ;  I-II-:,~ 

~~l~g-~l l l lc~l l l ,  a11 : \ ] ) ] , c Y l l  to t11e c ~ ~ l l l i l ~ l c  of l.<0lllC. 1.1.~ SCt).S (11. 
XI,.) : ( (  1 t " \.t11c fc:\sil)ilitj- of :i c:o~r~pl~tc: ct.)(lific:r! tioil < ) l  tllc 

" ti011 into a Code ;IS is our o\irn 1nnr at thc prcscnt dxy. Yet  

" it  was tlirls I-cdi~cecl, tllougl~, no doubt. to the disgust a1lc1 
" dis~uny of many a Inwycr of that pcriod. Tlrc conctil-t-inc~- b 
" judgmeo t of thil-tecn cen tui-ics sincc lias, l ro~ve \~e~- ,  pro- 
" I-1out.tcec1 tlic Coclc of Jltsti~iian one of the nol~lcst I~c~~cf; ic-  
" tions to tllc 1n~lmii1 ]-:KC, as it was oile of tllc greatest 

" aclnieve~nc.nts ol  11~1rnan genitrs." Thcse so ing pllrases 
must excite t h e  snnile of the ci\rili;tns. T h  Cocl of Justinian 

is but a ~rr l i s io l~  ancl c~nsolidat ion of the  0 '111 - ,I-ia1 constitu 
tions, nllliclr cosl-espond wit11 O L I ~  s/ntz~tes, and wlric'h, talicn 
togclher, consti tilted \\711at lnay bc called the stntztto?y / r z w  

of the lZ~r~pi~-e,  and \\rllicl~, fol- tlie most part,  I-elated to the 

organism of the State, tlie forms of its institutions, its oficet-s 

and their duties, in otlnei- ivol-cls, covering the salnc: nlattel- 

which our s1ntut.e la\v COI~CI-S, ;LIICI IvhicIl, as \ve 11ave i-cpeat- 
edly said, is tlie al)prop~-iatc province of 1171-ittcn 11.1- 
.A 

stead of being one of the " highest achie\rcmcnls of liuin;rr~ 

genius," i t  is a. WOI-li CC~-ta i~l ly  not S L I ~ C ~ - i o i -  to : ~ n y  01-IC 01 a 

hui~clr-cd sirililal- ones \\lhich lia\rc been esccutcd from tirile 

t o  time in  otller nr~tions, 0111- o \vn  Statc incl~lclecl, ancl illstcad 

of being p~-i)l>e~-ly dcscribetl :is " one of the noblest: bcne- 
factioils ti) t i ~ c  1 l i1n i :~n  race," it  is something mhicll \.el-y fe.w 

indivicli~als of tlle lli~llia~i I-acc kno\v 01- care, 01- ~icccl t o  

know or  CAI-e, anyttning about.' 
-... - .-- .-. . .... . - - . .. . 

1 ' &  'Thc C t ~ d e  colitnir~s tlie c1ccrci.s oI llle ISrnperors, f rom Cc~ns :nn t i~~e  to Justillinn, 

a I s  I i t  r i i ~  t i ~ i  r l i s  111 ~ . c < p ~ t  of I,ntil~i[y, it is inferior 

to t l ~ c  1) igcs~ n!1~1 I ~ ! s i i ~ ~ ~ r c s  ; a; regnrrli slylc, i t  is l>i31nlct4ic n11<i i11l7aiL~~l. Its a s -  

r a ~ i ~ ~ : r ~ l ~ ~ ~ t  i ;  11:)~ s~~i>;,.i.)t- tu  lilt or  tlic ~ ' . I I I ~ ~ c c I ~ ,  \vl~ild ill reipcct uf c.=,jtcric 111crit i t  

is c o ~ ~ t r ~ d i L ~ t ~ ~ r j :  ; L I I I ~  s~ .ne t i 111  :, C V C I I  t ~ ~ i i ~ ~ ~ ~ : l l i ~ i l ~ l c .  l'roi~:;-o~,s f c . ~ r  10 :iL[e~npL iLs 

exl>lnll.~tiu~i ; si11,1~~1iti  s i~ r t t~ l i  11.0111 ii, \vl~ilc co~nnicl>ti~!or.s only us.: i t  lo e>.l)lain 1).1:,- 

sages in 111~ r)iilc;t." (Jul-idicnl Society l'ni)i.rs, vol. I . ,  17. .is?, 1);. l':-tt~-icl; i\i;?c- 

C h o n ~ l ~ n i c l ~  ( C o l q u h t , ~ ~ ~ . )  
































































