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RESOLUTION.

At a meeting of the Committce of the Association of the
Bar of the City of New York, appointed “to urge the re-
jection of the proposed Civil Code,” held at the House of
the Association, No. 7 West Twenty-ninth street, in said
City, on the thirteenth day of Decem‘ber, 1883, Mr. Albert
Mathews offered the following resolution:

Resolved, That this Committee approve the paper pre-
pared by Mr.James C. Carter, on the subject of the proposed
codification of the Common Law of the State of New York,
and that three thousand copies of it be printed and circu-
lated among the members of the Legislature and of the Bar
of this City and State, and other persons intercsted in the
subject.

Which was unanimously adopted. -
Extract from the minutes.

J. BLEECKER MILLER,

Sceretary.
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THE PROPOSED CODIFICATION OF OUR
COMMON LAW.

Whoever glances over the varying systems of law exhib-
ited by civilized States, will perceive that in some, as in
England and with us, the great body of the rules which de-
termine the rights of men in respect to their persons and
property, have never been directly exacted in statutory
form. They have their origin in the popular standard, or
ideal, of justice as applied to human action, and the usages
and practices sanctioned by it. Thesystem, therefore, rests
upon an original, but ever growing, body of custom, and
the rules thus established have been, through a long succes-
sion of centuries, expouanded, applied, enlarged, modified

and administered by a class of cxperts
judges — who are supposcd to devote their lives to the

lawyers and

study of the system and to the work of adapting it to the
ever shifting phases which human affairs assume. The cul-
tivating and perfecting, of this body of rules, which
is called “ ke law,” is a part, and a most important part, in
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6 TIE PROPOSED CODIFICATION OF OUR COMMON LAW,

the natural growtliof theeivilizationin which they arc found.
The means of ascertaining what these rules arc—in other
words, the cridence of what the law is — is found, in any
given case, by ascertaining what the judges have deter-
mincd in like cases, and by maxims and principles which,
from long adoption and frequent application, have become
familiar and authoritative.

In other States, however, such as most of those on the
Continent of LEurope, the system of law is found to be dif-
ferent. There, the rules which perform the same functions
in society, stand, to a large extent, in the form of positive
statutcs, or Coles, enacted by the arbitracy power of the
sovereign, or by the authority of a legislative assembly,
where such a body exists.

It will also be observed that the system first above de-
scribed is a characteristic of States of popular origin,
or in which the popular clement is predominant, while the
latter system is a characteristic feature in those which have
a despotic origin, or in which despotic power, absolute or
qualificd, s, or has been, predominant.  Nor 1s this contrast
accidental. It arses necessarily from the fundamental dif-
ference in the political character of tne two classes of States.
In [ree, popular States, the law springs from, and is made by,
the people; and as the process of building it up consists in
applying, [rom time to time, to human actions the popular
ideal or standard of justice, justice is the ouly interest con-
sulted in the work.  In despotic countries, however,
even in those where a legislative body exists, the inter-
ests of the reigning dynasty are suprcm&; and no rcign-
ing dynasty could loug be maintained in the excreise
of wnything like absolute power, if the making of the
laws and the building up of the jurisprudence were

mtrusted, noowny {form, to the popular will. The sovereign
e s e ey
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must be permitted at every step to say what shall be 22

Jazo. He cannot say this by establishing a cusfowme, or by inter-
preting popular customs.  He can say it Mﬁt_‘ivc
command, and this is statutory law ; and when such positive
command embraces the whole system of jurisprudence it
becomes a Code. The fundainental maxim in the jurispru-
dence of popular States is, that whatever is in cousonance
with justice as applied to human affairs, should " have the
force of law.  “ Quod principi placuit legis habet vigoremn” (the
will of the sovercign has the force of law), is the contrasted
maxim of despotism.  The Koran dictated by Mahomet was
and is a universal Code regulating the actions and property
of the followers of Islam. It was as nccessary in building
up the empire of the conqueror as his sword.  Rome under!
the republic reposed upon an unwritten system of juris-
prudence; Codes were devices found essential to the do-
minion of the cmpcerors.! The Latin States founded upon
the ruins of the Empire, and originally despotic, show in
their laws their origin and character; but neither the Nor-
man conquest, nor the principles of feudalism have cver
been able to destroy the popular element which has marked
every stage of the development of Anglo-Saxon liberty and
law. The Rowman cmperors, and their successors among
the modern Tatin States, have, it is true, in improving their
systems of jurisprudence, borrowed the aid of trained pro-

fessional experts; but the assistance thus lent has always

vt is very natural that the imperial despot, who has won his cmpire by the
tCdebasement of aristocracies and all other forms of social inequality, should seek
“to consolidate il by a code j and, accordingly, a code was the dream of Cusar --
¢ premature, for ceutralization was not yet completely established 5 a code was the
*“ dream of Catharine, the care of Frederick, the glory of Napoleon, * + * + #
““Not a single instance can be pointed out of a code which hus existed for any
“length of time in @ nation which is at once progressive and free.”- (Juridical

Socicty Papers, vol, IL,, p. 231 ; Paper by Clement T, Swanston, Fsq.)
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been fettered by a subjeclion to the maxim that law pro-
ceeds from the pleasurc of the sovereign, and not from the
breasts of the people: and the structure, instead of being
developed like a growe, has been built up upon the out-
side. The law of England and Awmcrica has been a pure
development proceeding from the constant endcavor to ap-
ply to the civil conduct of men the ever-advancing standard
of justice.

We owe to this feature of our civilization many of those
priceless blessings which distinguish it to its advantage
from that of the continental States of Europe.  The equality
of all men belore the law, the harmonious blending of law
and liberty, the Icarned, independent, and uncorrupt judi-
ciary, arc all the fruits, in large measure, of the free and
natural mecthod of growth under which our jurisprudence
has become what it is. Nor have these blessings been pur-
chasced by the sacrifice of other benefits.  Our system has,
indecd, those necessary imperfections which mark all human
contrivances, and it reflects, in addition, our own peculiar
failings and vices.  But nowhcere is there a jurisprudence
none which more faithfully embodies the cul-

ivatedThought and hutwanity of the age. Even the common

often mct with is just as common,

arge of wieertainty s
s al, a much betler foundation under other
forms of government.
1t is matter for wonder that any onc acquainted with the
history of English jurisprudence should suggest such a
total departure from the law of its growth, as is involved

in the adoption ol the mcthod of codification; still more

that any people of Anglo-Saxon origin should receive with
favor the proposition to substitute the methods of despotic

nations i the place of those through which thcir own

system has been built up. And yet we have scen the press,

¥
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the public, and even the Bar of the State of New York,
vviewing with comparative unconcern the cadeavor of a
few men, it might almost be suid, of one man, to abrogate
our system of unwrittén law, to discard the principles and
methods from which it has sprung, and tosubstitutc in its |
place a scheme of codification borrowed from the systems

~of despotic nations—

Two Legislatures have been found so inscnsible of the
magnitude of the trust confided to them as to give their
assent to the passagc of a scheme of legislation called a *“ Civi/
Code,” which, confessedly, few of them had even read, none
had infelligcntly understood, and which had been proved
to contain multitudinous changes in the existing law, pro-
cceding ecither from ignorance or design, which never
could have received their assent, had they been made
the subject of separate and independent bills.  The sense |
of duty on the part of most of the members was probably
lulled into inactivity by an ingenious contrivance of the
author and chicf promoter of the project, which consisted
in a clausc introduced into the Act adopting the system,
whereby it was not to go into operation until after another
Session of the Legislature; and which, it was pretended,
would give ample opportunity to correct any crrors which
might be pointed out in the proposed codification before it
became operative law,

Fortunately for the people of the State on both occasions
the Executive chair was occupicd by men not thus to be
deluded. Gov. Robinson was an educated and wise lawyer,
who could foresce the mischicl which would arise [rom this
wholesale tampering  with our system of jurispruadence;
and Gov. Coracll, although without a proflessional training,
possessed a solid understanding, which could not be imposed
upon by the shocking fallacy that bad laws could salcly be
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passed, werely because they could be amended.  Never
was the exceutive veto more beneficently employed ; but
it has ouly " scotched the snake, not killed it.” The at-
tempt to procure the enactment of the so-called “ Crvdl
Code,” has been since repeated, and will be repeated again,
The same methods and influence will be employed in its
favor, and the same inattention and indiffercnce will, it is to
be feared, be found yielding a blind assent. It is time that
the legislators of the State should be made to sce that the
question of the wisdom or the folly of the schemec in ques-
tion demands their most intelligent attention ; and that the
members of the legal profession, and especially those who
lead among them, should recognize the duty impesed upon
them by their training and their position, of thoroughly
examining the question, and giving the public the bencefit
of their opinions and their influence. Nor, as I conceive,
should the occupants of the Bench remain neutral or inac-
tive. Their pursuits, more than thosc of the practicing
lawyer, lead them to contemplate the law as a science, and
to survey it as a system.  They can best perceive whether
the scheme of reducing our unwritten law to statutory form
has any just foundation in reason, or promiscs anything but
mischicl.  Their opinionsarc supposed to be deliberate and
disinterested ; and the carnest expression of them can in

no way conflict with the proper discharge of their judicial

function.  They should not stand indiflerent spectators of

an attempt to eliminate from our jurisprudence those
features which have made it whatit i, and which distinguish
it to its advantage from the systems of other nations.

Tt is extremely desirable in the discussion of the import-
ant questions ruised by the effart to sceure the adoption of
this proposcd (707 Code that matters of a personal nature
should be avoided: but this is not altogether possible. Tt
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seems necessary, in order to fully make known the nature
of the forces enlisted in support of the measure, to point out
that it has behind it strong personal contentions. Mr.”
David Dudley Field, a member of the Commission which
originally reported this scheme, has long enjoyed the repute
of having bcen its principal author, and he certainly has
been for several years its chicl promoter. The desire to
effect an improvement in the law is, surely, in the highest
degree praiscworthy; and to conncct once’s own name with |
a lasting improvementis a noble ambition.  But the danger
is that the gratification of the ambition or the vanity will
become a motive greatly superior to the wish tg cffect a

- solid improvement—a danger to which the law has been in

almost every age exposed.?

The cherished passion of the gentleman referred to for the
enactment of a Civir, Cobr bearing his image and super-
scription has, it may be feared, survived his concern for
the merits of the performance or its effect upon the public
wellare.  His superior mental powers, his activitics, unim-
paired in his venerable age and highly useful when exercised
upon a matter less precious than the entire jurisprudence of
a State, his ingenuity and influcnce, are all employed in the
task of pressing the inattention, indifference or the good
nature of the legislative bodies to yield an assent to

" 1In the law, as in most of the great concerns of society, there are reformers and
reformers.  The splendid words of Gibbon point out one class: ““The vain titles
¢ of the victorics of Justinian are crumbled into dust, but the name of the legislator
‘is inscribed on a fair and everlasting monument.”  (Decline and Fall of the Ro-
man Empire, Milman’s IXd., vol. iv., p. 298.)

Lord Chief Justice 1lale describes the other. Tn an enumeration of the perils
which threaten the integrity and efficiency of the law, his first specification is :
3. Fain Glory.--Men are fond to be envolled in the number of legislators with
** Solon, Lycurgus, Numa m}d others, and would be tampering on that account to
“get a name.”  (Considerations touching the Amendment of the Laws.  Har-

grave's Law Tuacts, p. 267.)
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the adoption of his “ Civdl Code”  The work has stood
charged with, and convicted of, errors which if exhibited
in any treatise upon the Jaw, would confound its author;
but his amaring answer 1s, “Adopt the Code, with
“all its crrors, and amend it afterwards!”  If the hesitancy
of some rcluctant member cannot otherwise be overcome,
he is ready toadopt alimost any amendment, or modification,
which will satisly the scruple; and the sarcasin is not all
hyperbole which has said that he would consent to strike
from the proposed Ciwil Code everything but its cover, if the
Legislature would enact only #Zaz/  Unfortunately, there
are many clothed with legislative functions with whom this
reckless mode of urging a measure is not without success.
Accustomed to yield to pressure, pressure of any sort
becomes cffective.  With such minds argument or remon-
strance is of little avail.  But there are many others—it is
to be hoped a majority-——who cannot fail to respond to the
suggestion that the endeavor to secure the passage of this
measure of codification imposes upon them the duty to
gain an understanding of the real character of the scheme
and its probable effcet upon the public welfare.  With such
as these it is a grateful, and may be a useful, office to en-
deavor to make clear what “codification” really is,in the form
in which it is attempted by the scheme so persistently urged
upon the Legislature ; to show its inability to bring about
any improvement, and to point out thc mischiefs which
would flow {rom its adoption.

The main question upon whicl the expediency of such
“codification™ as that with which wearc cicnling depends, is,
not whether the Iw to which it relates should be arranged in

orderly forni-—all of which may be accomplished

bya Digest4bat wihivtger it should be reduced to writing

and cnacted in statutoyy torm; in other words, whether it

= e e s e et
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should be cornveried [rom untoritten to written law. The first
inquiry, therefore, should be, in what particulars these two
forms of law differ, and what consequences must {flow from
the conversion of the former into the latter. -

The whole administration of law consists in applying the
national standard or ideal of justice to human affairs.  That
is true whether this standard is to be found in thc written
statutcs of a Legislature, or the unwritten rules sanctioned
by the courts. When we arc obliged to seck for it in the
latter, the inquiry is usually satisfied without difficulty, if
the particular case has before happened and been consid-
ered by the courts; but if it present new fcatures, diflerent
minds may differ concerning the rule which justice should
apply, and the doubt can be resolved only by the voice of
the tribunals.  Until this has authoritativelyes g, 1t may
Uncertamnty\here-

[ara ‘éristic

be said to be uncertain what the rule is

fore, in this form, and in such instances, 1
feature of unwritten law. If, however, a rule clearly em-
bracing the particular case has been enacted in writing, no
question of justice or injustice, which was the sole source
of the uncertainty before spoken of, can be raised. 1t may
be that the case is obviously one which the framers of the
statute did not foresce, and did not make provision for, and,
consequently, the enforcement of the rule as written, will
‘work gross injustice. , It may be that the casc is so clearas a
simplc question of justice or injustice that all minds would
agree that a diffcrent rule oxgZ¢ to be appliced, and, conse-
quently, that, were there no statute, the rule ol the unwritten
law would not only be just, but frec even from any form of
uncertainty. It would be to no purposce to urge considera-
tions like these.  The law would be enforced as it stood
written and enacted.

It is thus perceived that written law offers a mcans
, 8
















































































































































