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RESOLUTION.

At a meeting of the Committce of the Association of the
Bar of the City of New York, appointed “to urge the re-
jection of the proposed Civil Code,” held at the House of
the Association, No. 7 West Twenty-ninth street, in said
City, on the thirteenth day of Decem‘ber, 1883, Mr. Albert
Mathews offered the following resolution:

Resolved, That this Committee approve the paper pre-
pared by Mr.James C. Carter, on the subject of the proposed
codification of the Common Law of the State of New York,
and that three thousand copies of it be printed and circu-
lated among the members of the Legislature and of the Bar
of this City and State, and other persons intercsted in the
subject.

Which was unanimously adopted. -
Extract from the minutes.

J. BLEECKER MILLER,

Sceretary.
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THE PROPOSED CODIFICATION OF OUR
COMMON LAW.

Whoever glances over the varying systems of law exhib-
ited by civilized States, will perceive that in some, as in
England and with us, the great body of the rules which de-
termine the rights of men in respect to their persons and
property, have never been directly exacted in statutory
form. They have their origin in the popular standard, or
ideal, of justice as applied to human action, and the usages
and practices sanctioned by it. Thesystem, therefore, rests
upon an original, but ever growing, body of custom, and
the rules thus established have been, through a long succes-
sion of centuries, expouanded, applied, enlarged, modified

and administered by a class of cxperts
judges — who are supposcd to devote their lives to the

lawyers and

study of the system and to the work of adapting it to the
ever shifting phases which human affairs assume. The cul-
tivating and perfecting, of this body of rules, which
is called “ ke law,” is a part, and a most important part, in

. e ey



6 TIE PROPOSED CODIFICATION OF OUR COMMON LAW,

the natural growtliof theeivilizationin which they arc found.
The means of ascertaining what these rules arc—in other
words, the cridence of what the law is — is found, in any
given case, by ascertaining what the judges have deter-
mincd in like cases, and by maxims and principles which,
from long adoption and frequent application, have become
familiar and authoritative.

In other States, however, such as most of those on the
Continent of LEurope, the system of law is found to be dif-
ferent. There, the rules which perform the same functions
in society, stand, to a large extent, in the form of positive
statutcs, or Coles, enacted by the arbitracy power of the
sovereign, or by the authority of a legislative assembly,
where such a body exists.

It will also be observed that the system first above de-
scribed is a characteristic of States of popular origin,
or in which the popular clement is predominant, while the
latter system is a characteristic feature in those which have
a despotic origin, or in which despotic power, absolute or
qualificd, s, or has been, predominant.  Nor 1s this contrast
accidental. It arses necessarily from the fundamental dif-
ference in the political character of tne two classes of States.
In [ree, popular States, the law springs from, and is made by,
the people; and as the process of building it up consists in
applying, [rom time to time, to human actions the popular
ideal or standard of justice, justice is the ouly interest con-
sulted in the work.  In despotic countries, however,
even in those where a legislative body exists, the inter-
ests of the reigning dynasty are suprcm&; and no rcign-
ing dynasty could loug be maintained in the excreise
of wnything like absolute power, if the making of the
laws and the building up of the jurisprudence were

mtrusted, noowny {form, to the popular will. The sovereign
e s e ey
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must be permitted at every step to say what shall be 22

Jazo. He cannot say this by establishing a cusfowme, or by inter-
preting popular customs.  He can say it Mﬁt_‘ivc
command, and this is statutory law ; and when such positive
command embraces the whole system of jurisprudence it
becomes a Code. The fundainental maxim in the jurispru-
dence of popular States is, that whatever is in cousonance
with justice as applied to human affairs, should " have the
force of law.  “ Quod principi placuit legis habet vigoremn” (the
will of the sovercign has the force of law), is the contrasted
maxim of despotism.  The Koran dictated by Mahomet was
and is a universal Code regulating the actions and property
of the followers of Islam. It was as nccessary in building
up the empire of the conqueror as his sword.  Rome under!
the republic reposed upon an unwritten system of juris-
prudence; Codes were devices found essential to the do-
minion of the cmpcerors.! The Latin States founded upon
the ruins of the Empire, and originally despotic, show in
their laws their origin and character; but neither the Nor-
man conquest, nor the principles of feudalism have cver
been able to destroy the popular element which has marked
every stage of the development of Anglo-Saxon liberty and
law. The Rowman cmperors, and their successors among
the modern Tatin States, have, it is true, in improving their
systems of jurisprudence, borrowed the aid of trained pro-

fessional experts; but the assistance thus lent has always

vt is very natural that the imperial despot, who has won his cmpire by the
tCdebasement of aristocracies and all other forms of social inequality, should seek
“to consolidate il by a code j and, accordingly, a code was the dream of Cusar --
¢ premature, for ceutralization was not yet completely established 5 a code was the
*“ dream of Catharine, the care of Frederick, the glory of Napoleon, * + * + #
““Not a single instance can be pointed out of a code which hus existed for any
“length of time in @ nation which is at once progressive and free.”- (Juridical

Socicty Papers, vol, IL,, p. 231 ; Paper by Clement T, Swanston, Fsq.)

o
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been fettered by a subjeclion to the maxim that law pro-
ceeds from the pleasurc of the sovereign, and not from the
breasts of the people: and the structure, instead of being
developed like a growe, has been built up upon the out-
side. The law of England and Awmcrica has been a pure
development proceeding from the constant endcavor to ap-
ply to the civil conduct of men the ever-advancing standard
of justice.

We owe to this feature of our civilization many of those
priceless blessings which distinguish it to its advantage
from that of the continental States of Europe.  The equality
of all men belore the law, the harmonious blending of law
and liberty, the Icarned, independent, and uncorrupt judi-
ciary, arc all the fruits, in large measure, of the free and
natural mecthod of growth under which our jurisprudence
has become what it is. Nor have these blessings been pur-
chasced by the sacrifice of other benefits.  Our system has,
indecd, those necessary imperfections which mark all human
contrivances, and it reflects, in addition, our own peculiar
failings and vices.  But nowhcere is there a jurisprudence
none which more faithfully embodies the cul-

ivatedThought and hutwanity of the age. Even the common

often mct with is just as common,

arge of wieertainty s
s al, a much betler foundation under other
forms of government.
1t is matter for wonder that any onc acquainted with the
history of English jurisprudence should suggest such a
total departure from the law of its growth, as is involved

in the adoption ol the mcthod of codification; still more

that any people of Anglo-Saxon origin should receive with
favor the proposition to substitute the methods of despotic

nations i the place of those through which thcir own

system has been built up. And yet we have scen the press,

¥
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the public, and even the Bar of the State of New York,
vviewing with comparative unconcern the cadeavor of a
few men, it might almost be suid, of one man, to abrogate
our system of unwrittén law, to discard the principles and
methods from which it has sprung, and tosubstitutc in its |
place a scheme of codification borrowed from the systems

~of despotic nations—

Two Legislatures have been found so inscnsible of the
magnitude of the trust confided to them as to give their
assent to the passagc of a scheme of legislation called a *“ Civi/
Code,” which, confessedly, few of them had even read, none
had infelligcntly understood, and which had been proved
to contain multitudinous changes in the existing law, pro-
cceding ecither from ignorance or design, which never
could have received their assent, had they been made
the subject of separate and independent bills.  The sense |
of duty on the part of most of the members was probably
lulled into inactivity by an ingenious contrivance of the
author and chicf promoter of the project, which consisted
in a clausc introduced into the Act adopting the system,
whereby it was not to go into operation until after another
Session of the Legislature; and which, it was pretended,
would give ample opportunity to correct any crrors which
might be pointed out in the proposed codification before it
became operative law,

Fortunately for the people of the State on both occasions
the Executive chair was occupicd by men not thus to be
deluded. Gov. Robinson was an educated and wise lawyer,
who could foresce the mischicl which would arise [rom this
wholesale tampering  with our system of jurispruadence;
and Gov. Coracll, although without a proflessional training,
possessed a solid understanding, which could not be imposed
upon by the shocking fallacy that bad laws could salcly be
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passed, werely because they could be amended.  Never
was the exceutive veto more beneficently employed ; but
it has ouly " scotched the snake, not killed it.” The at-
tempt to procure the enactment of the so-called “ Crvdl
Code,” has been since repeated, and will be repeated again,
The same methods and influence will be employed in its
favor, and the same inattention and indiffercnce will, it is to
be feared, be found yielding a blind assent. It is time that
the legislators of the State should be made to sce that the
question of the wisdom or the folly of the schemec in ques-
tion demands their most intelligent attention ; and that the
members of the legal profession, and especially those who
lead among them, should recognize the duty impesed upon
them by their training and their position, of thoroughly
examining the question, and giving the public the bencefit
of their opinions and their influence. Nor, as I conceive,
should the occupants of the Bench remain neutral or inac-
tive. Their pursuits, more than thosc of the practicing
lawyer, lead them to contemplate the law as a science, and
to survey it as a system.  They can best perceive whether
the scheme of reducing our unwritten law to statutory form
has any just foundation in reason, or promiscs anything but
mischicl.  Their opinionsarc supposed to be deliberate and
disinterested ; and the carnest expression of them can in

no way conflict with the proper discharge of their judicial

function.  They should not stand indiflerent spectators of

an attempt to eliminate from our jurisprudence those
features which have made it whatit i, and which distinguish
it to its advantage from the systems of other nations.

Tt is extremely desirable in the discussion of the import-
ant questions ruised by the effart to sceure the adoption of
this proposcd (707 Code that matters of a personal nature
should be avoided: but this is not altogether possible. Tt
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seems necessary, in order to fully make known the nature
of the forces enlisted in support of the measure, to point out
that it has behind it strong personal contentions. Mr.”
David Dudley Field, a member of the Commission which
originally reported this scheme, has long enjoyed the repute
of having bcen its principal author, and he certainly has
been for several years its chicl promoter. The desire to
effect an improvement in the law is, surely, in the highest
degree praiscworthy; and to conncct once’s own name with |
a lasting improvementis a noble ambition.  But the danger
is that the gratification of the ambition or the vanity will
become a motive greatly superior to the wish tg cffect a

- solid improvement—a danger to which the law has been in

almost every age exposed.?

The cherished passion of the gentleman referred to for the
enactment of a Civir, Cobr bearing his image and super-
scription has, it may be feared, survived his concern for
the merits of the performance or its effect upon the public
wellare.  His superior mental powers, his activitics, unim-
paired in his venerable age and highly useful when exercised
upon a matter less precious than the entire jurisprudence of
a State, his ingenuity and influcnce, are all employed in the
task of pressing the inattention, indifference or the good
nature of the legislative bodies to yield an assent to

" 1In the law, as in most of the great concerns of society, there are reformers and
reformers.  The splendid words of Gibbon point out one class: ““The vain titles
¢ of the victorics of Justinian are crumbled into dust, but the name of the legislator
‘is inscribed on a fair and everlasting monument.”  (Decline and Fall of the Ro-
man Empire, Milman’s IXd., vol. iv., p. 298.)

Lord Chief Justice 1lale describes the other. Tn an enumeration of the perils
which threaten the integrity and efficiency of the law, his first specification is :
3. Fain Glory.--Men are fond to be envolled in the number of legislators with
** Solon, Lycurgus, Numa m}d others, and would be tampering on that account to
“get a name.”  (Considerations touching the Amendment of the Laws.  Har-

grave's Law Tuacts, p. 267.)
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the adoption of his “ Civdl Code”  The work has stood
charged with, and convicted of, errors which if exhibited
in any treatise upon the Jaw, would confound its author;
but his amaring answer 1s, “Adopt the Code, with
“all its crrors, and amend it afterwards!”  If the hesitancy
of some rcluctant member cannot otherwise be overcome,
he is ready toadopt alimost any amendment, or modification,
which will satisly the scruple; and the sarcasin is not all
hyperbole which has said that he would consent to strike
from the proposed Ciwil Code everything but its cover, if the
Legislature would enact only #Zaz/  Unfortunately, there
are many clothed with legislative functions with whom this
reckless mode of urging a measure is not without success.
Accustomed to yield to pressure, pressure of any sort
becomes cffective.  With such minds argument or remon-
strance is of little avail.  But there are many others—it is
to be hoped a majority-——who cannot fail to respond to the
suggestion that the endeavor to secure the passage of this
measure of codification imposes upon them the duty to
gain an understanding of the real character of the scheme
and its probable effcet upon the public welfare.  With such
as these it is a grateful, and may be a useful, office to en-
deavor to make clear what “codification” really is,in the form
in which it is attempted by the scheme so persistently urged
upon the Legislature ; to show its inability to bring about
any improvement, and to point out thc mischiefs which
would flow {rom its adoption.

The main question upon whicl the expediency of such
“codification™ as that with which wearc cicnling depends, is,
not whether the Iw to which it relates should be arranged in

orderly forni-—all of which may be accomplished

bya Digest4bat wihivtger it should be reduced to writing

and cnacted in statutoyy torm; in other words, whether it

= e e s e et
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should be cornveried [rom untoritten to written law. The first
inquiry, therefore, should be, in what particulars these two
forms of law differ, and what consequences must {flow from
the conversion of the former into the latter. -

The whole administration of law consists in applying the
national standard or ideal of justice to human affairs.  That
is true whether this standard is to be found in thc written
statutcs of a Legislature, or the unwritten rules sanctioned
by the courts. When we arc obliged to seck for it in the
latter, the inquiry is usually satisfied without difficulty, if
the particular case has before happened and been consid-
ered by the courts; but if it present new fcatures, diflerent
minds may differ concerning the rule which justice should
apply, and the doubt can be resolved only by the voice of
the tribunals.  Until this has authoritativelyes g, 1t may
Uncertamnty\here-

[ara ‘éristic

be said to be uncertain what the rule is

fore, in this form, and in such instances, 1
feature of unwritten law. If, however, a rule clearly em-
bracing the particular case has been enacted in writing, no
question of justice or injustice, which was the sole source
of the uncertainty before spoken of, can be raised. 1t may
be that the case is obviously one which the framers of the
statute did not foresce, and did not make provision for, and,
consequently, the enforcement of the rule as written, will
‘work gross injustice. , It may be that the casc is so clearas a
simplc question of justice or injustice that all minds would
agree that a diffcrent rule oxgZ¢ to be appliced, and, conse-
quently, that, were there no statute, the rule ol the unwritten
law would not only be just, but frec even from any form of
uncertainty. It would be to no purposce to urge considera-
tions like these.  The law would be enforced as it stood
written and enacted.

It is thus perceived that written law offers a mcans
, 8
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by which cerzaizzy may, in some cascs, be betier attained,
though it must frequently happen at the sacrifice of
Justice; and that unwritten law offers a mecans by which
justice may be better attained, though it must somctimes
happen at the sacrifice of certainty.  Now, in the constitu-
tion of human society there arc many subjects, in relation to
which the nccessity, or the advantage, of certainty pre-
dominates over those of strict justice, and many others in
relation to which the nccessity or the advantage, of exact
justice predominates over those of rigid certainty.

This truth cannot be too severely contemplated, or too
strongly grasped; for in it lies the whole philosophy which
should determine whether the law should be expressed in
statutory enactments, or left unwritten. The wisdom of
the statesman and the legislator finds its proper employ-
ment in considering, as to each subject of possible legisla-
tion, whether the interests of certainty on the onc hand, or
of justice on the other, are of principal moment.  Both arc
in a high degree desirable; but they are often conflicting.
In many instances neither can be adequately sccured with-
out a partial sacrifice of the other; and systems of legisla-
tion and law are wise or unwisc, harmonious or confuscd,
efficient or incfficient, in proportion as this truth is recog-
nized and applied, ‘

In stating this principle, 1 have designedly omitted
some obvious limitations and qualifications which intelligent
minds will supply without the aid of suggestion. T have
spoken of rigid certainty and cxact justice, meaning rigid
and exact within the limitations of human infirmity. Strictly
speaking, absolute certainty cannot be obtained cven by
written luws, nor can the flexibility of unwritten rules se-
cure in every case absolute justice.  Butit should also be
pointed out (as 1 may hercaflter move fully show) that stat-

r
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ay does not in all instances cven tend to promote

If it be extended beyond ©its appropriate
prevaxce, and  over the peculiar domain of unwritten |
law, it produces the very uncert

ainty which it was de-

signed to avoid. If, for instance, there should be an
attempt to regulate by a statute the rights and relations
of men in their business affairs, there would speedily arise
cases evidently not forescen by the framers of it, and
yet apparently within its tcrms, in which the operation
of the statute would produce injustice so manifest and
gross as to shock common sense.  In such cases the appar-
ent mcaning of the statute would not be accepted without
a struggle. The ingenuity of lawyers would be ecmployed
to show that the statute could not have been designed,
and thercfore should not be construed, to embrace such
cases, and, though they might scem, upon a hasty and
superficial interpretation, to be coverced by the language
employed, yct that such interpretation must be discarded
in favor of onc morc agrecable to justice. The difficulty
would be felt in the same way by the judges. They
would find it hard to belicve that the legislature really
intended the conscquences which would flow from a literal
interpretation of the law; and all this means that the law

0, and uncertain because the ill-advised step was
of putting it in writing; for, had it been left unwrit-
ten,"the rule which the courts would recognize and apply
would not only be just, but clear and certain,  And, cor-
respondingly, it is true, that leaving the law unwritten
docs not always better secure cven the interests of justice,
I subjects which ought to be regulated by written law
should be left to the control of unwritten rules, much incon-
venience and injustice would arise. A public officer may

neglect a duty of which he was ignovant, and which he
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would not be likely to know unless it were in writing. A
citizen might imm.(;cnﬂy commit an act which judicial
decisions in former times, unknown to him, had declared
to be a crime, and which decisions the courts might feel
obliged to follow. A rigid application of the maxim that
every man is bound at his peril to know the law, would lead
to the infliction of punishment for such offenses, and this
would certainly shock the sensc of justice.

It should also be observed that while the provinces of
written and unwritten law are, for the most part, casily
distinguished and separable, there is no precise line of
demarcation between them. They fall into each at the
boundary by inscnsible gradations, and consequently there
arc many subjects as to which it is a matter of difficulty to
determine upon which side of the line they lie; and it may
be that they are in part upon cach side. In these cases it
is not of very much importance which system is applicd.
Legislative wisdom exhibits itsclf in adopting the form of
written law so far as certainty is most desirable and practi-

able, leaving the rest to the operation of unwritten rules.

A full comprehension of the fundamental distinction above
laid down, between written and unwritten law, and the re-
spective advantages of cach, depending upon the rival and
conflicting claims of certainty on the one hand, and justice
on the other, will be aided by a bricf enumeration of some of
the principal matters which should properly be made the

subject of statutory enactment; and it will be at once re-

cognized, that the soundness of the distinction is greatly sup-
ported, if not deasively established, by the fact that men of
all nations, and all ages have uncensciously acted upon it
{oy, :
3 c:o(_]iﬂ(_;utiopf;’)a nation has not confined its written laws,

70 instancivean be found, in which, prior to any attempt

eneratss, to the matters thus cnumcrated, and lelt the
> :
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rest of the ficld of jurisprudence to the control of un-
written rules.  Our attention will be herc confined to popu-
lar forms of government, like our own. e
1. The constitution of the government, and the scpa-
ration of the legislative, exccutive and judicial departments;
the civil division of the State into counties, cities, towns and
villages; the determination of the classes and numbers of
the various officers in cach department, the times and modcs
of clecting them, and the specification of their several and
respective functions and dutics; the methods of taxation, of
taking private property for public usc, and all the special

regulations designed to scc od order of

of the

society—in short, th

State-—must nccessarily it With by sidtutory law.
In arranging these concerns, nmn)&i'i'ﬁt{ntt:c})crncs may
be adopted, each being preferred by many, and all cqually
consistent with justzece ; but certainiy hercis absolutely essen-
tial. An agrcement must be had upon some onc scheme,
and its particulars must be preciscly pointed out, and clear-

ly this can be done only by statutory law.

al.o a proper subject of written
¢ are, indced, a large number of the

‘graver crimes—inuala in se, as distinguished from mala pro-

hibita—which might safely enough be left to be dealt with

by unwritten law. Men do not innocently commit such
offenses; but there is alarge class of actions which arc made
ity

offenses only upun grounds of expediency, and all such
It 1s truc that
under this method the veally guilty will often cscape pun-

should be precisely defined deforchand.

ishment, in conscquence of the unskillful framing of statutes,
and justriee be often defeated ; but this is preferable to the
punishment of men for the commission of crimes, of which

they had poor mecans of knowing the existence. The
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familiar maxim that it is better that ten guilty men should
cscape, rather than that one innocent man should be made
to suffer, is but another form of asserting the pre-ewinent
nceed of certainty in the penal law.,

3. There ave many questions affecting the social and po-
litical condition of society which cannot be, or, at all
evenls, are not reduced, like jurisprudence, to a science.
They are so intricate and complex, and so interwoven with
the passions, and prejudices, and intercsts of men, that
agreement is well nigh impossible, even among those who
give to them deliberate study.  Most of these questions are
met with in national politics. These divide the great polit-
ical parties. But some arc found which relate to the con-
cerns of the particular States of our Union. Upon such
questions, when they arise, no man will yield his opinion
voluntarily. One side or the other must prevail.  But all

~

yower manifested

must accept the result o
and an enforced agreemei

is brought

through the
{he enactment of a statute.  All merg
“1th by written

social and

about

~15on for written law is to be found in
occasionally arises in  the progress
of socicty of making skarp changes in the wirzeriiien
lawo.  Rules necessary at one period of time, and which
have been firmly  established, become  outgrown, and
others arc necded better accommodated to existing wants.
These occasions are not {requent, for the reason that the
inherent flexibility of our umwritten jurisprudence naturally
shapes and accommodates it by inscusible gradations to
the corresponding insensible gradations in the progress and
change of human aflairs; but somcetinies a rule becomes cs-

tablished which is rigid in its naturc and conrts are not at

¥
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liberty to dircetly supersede it. The legislative function
must hére be interposed, and the requisite change be
brought about through the instrumentality of a statute.
But this legislative interference should properly; be con-
fined to the making of the precise change which the
courts are mcompetent to cflect.

5. Another subject lies very near the boundary line be-
tween the two provinces, so that_it may be decmed a fair

question, .n which of the ore properly belongs.

This is the matter of the z of courts of justice. It
is important that this should be regulated by written rules
framed deforchand ; and yet the existence of such rules, if
they have the rigidity of statutory law, becomes the fruitful
source of mischief. Cases will continually arisc not fore-
seen by the framers of the written rules, and conscquently
inadcquately provided for. The true wisdom in rclation to
this subject is to deal with itin a way which affords the
advantages of statutory law without its evils; and that is to
entrust it to the courts to frame rules for its regulation.
The expericnce of those who are daily called upon to guide
and moderate the proceedings of the tribunals can best
devise the necessary rules, and such regulations, not being
strictly laws, arc subject to the control of the courts, and
any evil or hardship which thcir strict enforcement might
occasion, may be mitigated and relieved according to the
circumstances of the casc. It is, however, conceivable
enzugh, that a really good system of procedure might be
devised and cnacted into written law; but il any one wishes
for an example of the mischiel and confusion which may be
created by a bad system of procedure crcated by statute,
let him survey the ponderous volumes of statutory law, and

the enormous accumulation of gloss, comment and adjudica-

o
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s
tion which it has necessitated, with which the practicing The grounds and rcasons which render statutory law in-
lawyer of New Vork is now bewildered and confounded. adcquate to deal with these subjects in the infinite varicty
6. There is still another class of questions w hich lic .near of the conditions which different cascs present need not here
the boundary line between the two provinces, and w hich . be pointed out. This is one¢ of the main questions which
may, without serious mischicf, and sometimes possibly with ; arise upon the proposed Civi/ Code, and will hereafter be
advantage, be dealt with by written statutes. I refer to f deliberately considered. It is enough for the present to
. those branches of the law in which there is a necessity for ‘ say, that in our law as it now stands, and in any rcally
rigid and unyl o technjeal rules, as in much of the law ( scientific system of jurisprudence, these topics arc left un-
(@ relating 6 Real Property, and to Promissory Notes and ' der the dommion ol unwritten Jaw. Tt will thus be per-
-~ l i Bills of Kxchange. {1l be perceived that in these cases i ceived that all subjects connected with the pubdicadiinistra:
~ {Q\@ the interests o (ainty predominate over ‘thosc of cx.act , Zion of a State, or which are ofy cedominating pudlic intere
\<6/ !‘ justice.  Wher Jormaliticyare necessary, it is not of vital ! fall, for the most part, within the province of writzen law,
importance whatpreeist shape they assumc but it is quite | while those which more immediately relate to@
needful that they should be zery clearly prescribed, so that terests and business bclong, with few exceptions, to the
they may be precisely known belorchand. There has long l domain of wutwritten laww. The Roman writers designated
existed in this State a practice of dealing with such mat- 3 the law embracing the former class of subjects oy the short
ters. 1o « limited extent, by written law. ; and appropriate term ﬁz&\ﬁ;@z; and that embracing the
T hc appropriate provinee of wunzwritten lazv may be de- ‘ latter class by the corresponding term p;ﬁm’\/mu, and these
scribed, sufficiently for the present purpose, as embracing .’ terms will, for convenicnce and brcvil.y,maoptcd in this
the rights, obligations and duties in respect both of person \ discussion.
and property which arise from the ordinary dcalings and : The foregoing general sketch of the respective provinces
relations of men with cach other, so far as it is not expedi- of statutory and unwritten rules as they stand in our juridical
cnt for the considerations above stated to make them the . System will be sufficient to lead to a just comprehension of
subject of statutory enactment. This immense field covers ) "~ the nature of Mr. Field’s under taking as it is developed in his
the general law both of col s, the law ol sales, ’ proposcd Civd! Code. It may be useful first to point out what
of pr artnership, of 'uwng/lzrs——o[ Corpor: Sorations, of - biTE and : this proposed C7ei/ Code is not. It does not dealin avery con-
notu ;’f—:hl*m',lﬂgyl” auance, and ac mnu% © siderible degree with statutory law. 1t is evident that the
erning the yights and dutics springing out of particulur - ] progress and changes of time must necessitate changes in
ployme nis, accupations, relations and engagements, as the or additions to statutory law, and such changes can be
law of ¢ mlus,u/__f__)_i_ug of master and servant, ol husband | cllected only by legislation. Every successive legislature
and \‘,1[(;,%11)(_1 the principal body of the law 1 finds occasion to engage in this work., The changes and
alleeling lWM':msfcr of property, real or additions are made, sometimes ignorantly, somcl.imcg negli-

personal. gently, sometimes to accomplish somec private and unworthy
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nce ie that the statutory system be-

end ; and the conscque
From time to time a thor-

comes deranged and confuscd.
and amendment must be pc:rformcd.

ough work of revisal
ted, redundancics climinated, deficien-

Frrors must be correc
licts reconciled, obscurities dispelled, and
arranged and reduced to an orderly and
This 1s a

cics supplied, conl
the confused massre
harmonious system and re-cnacted as a unit.
most uscful, and, at times, a very necessary work. Tt is

more correctly designated by the term reviston. It may

without much impropricty be styled, as it sometimes is, a

but it is not the « codification ” to which objcc-

codification;
hich Mr.

tion is made by this paper, nor is it the task w
Ficld has attempted in his Credd Code.
It should scarccly be necessary to interposc a caution

against confounding a codification with a Digest of the law;
he habit of

but the author of this proposed Creil Code is in t
1o as if codification werc necessary to supply the

argui
If a Codc were

needs for which Digests are designed.
nceessary, it should be all that the best Digest can be;
it aspires, also, to be somcthing more and very aifferents
/A,—Digcst asks no aid or sanction from thm It
Tewmne Lo sake the law. It purports to be simply
tement of what has been adjudged to be the

Tocs not a

a concisc sta
Jaw, arranged in a compendious and orderly form. 1f the

author of it fall into errors, as the wisest must, the faults
no other effect than to impair proportionately the

have
value of the work.  They do not become incorporated into

(he law.  DBut Mr. Ficld demands by his Cioil Code that his

clatement of the law, in every instance, right or wrong, be
seade the law, so that upon its enactinent it shall supcersede
the existing law, and itsell became the last arbiter over the
rights, dutics and property of men.  Thereafter no appeal

can be talen from it to the decisions of courts, however il

t
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lustrious, nor can the rules of right rcason or the venerable
name of Justice herscll be invoked against it Al:;d Ic
though it may have the formal, yet it w;l not h';\'c tl (*" q ‘
sanction, even of the Legislature. Confcsscdly‘ the E\:‘_"/
lature docs not and will not comprchend 1[ , Mr l'%'b’llsi
does not ask that it should. He has {requently 'l‘ : 1((
and the asscrtion is true, that the I C(Tisl’ltl’“ e A

~egislature “can no more
make a Qodc than it can paint a picture.” e asks that
the Legislaturce acccpr it upon the authority of the t\\:o
names sub.scribcd toit. If accepted and adopted, the laws
under \vhlcl;' we live will be those ascertained, declared
——n.ma’e——by Messrs. D. D. Field and A. V. Bm(]ford ax;d
mainly, as T suppose it would not be invidious or i;lC("
rccf to say, by the geutleman first named. ~ b
_ 1 h<.3 truc character of this measure, in he aspect in which
I design to.considcr it, is now developed. Its principal
feature consists in an attenpt Lo extend the province of statu-

fory law over ths par juri
-y le that department of jurisprudence which em.

braces the rights, duties and obligations of men in respect
both.to pm:son and property, in heir ordinary dealings and
relations with each other, that is to say, over the wl IE‘N ;

of private lawyto clothe {he St

to_the assembled wisdom of a tribunal of last resort. V1t is

an abrogati Our present i
@ 1 ogation ol our present and mmemorial system of juris
rudence, ¢ an abe -
pl ence, and an abandonment of the methods by whicl
that jurisprudence has or | A )
h Jt il_ udence has grown and become improved and
erfccted to a degree which i ‘
P ed to a degree which is, at least, not excelled by hat
ol any other nation. r

Il such a re i
such a revolution were necessary, if the acceptance of
‘ ‘ " O LANCe O
som : st i I
¢ form of codification were incvitable 1t would yet L
e 3 i TC 2C
0881 N R , PN N M )
possible to greatly reduce and vutigate the unavoidabl
: ; < { C

7. O . 3 . v " M
evils which would flow from it by the employment  of
) oyment o

A

Chat authority which has heretofore been accorded only
: only
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mecthods which would sccurc as complete and perfect a
codification as the wit of man could contrive. The talents
and learning which cannot be found in one man, or three
men, might be cnlisted in the work. The masters in cach
of the different branches of the law might be called to the
task. The combined result of their labors might be sub-
mitted to the judges elected by the people for their sugges-
tions and criticism; and a small, sclected number of the
wisest and best might be appointed for the task of final
review and completion. A work might’ thus be produced,
not, indeed, worthy to replace our present system (for that, as
" I believe, is impossible); but one in the presence of which the
crude compendium now urged for adoption would be left
in the obscurity and forgetfulness from which it is now
sought to rescueit. I design at a subsequent page to call
attention to some features of this performance which should
lead to its particular condemnation, but the present objec-
tion is to any scheme, even the best possible, for the codifica-
tion of our unwritten law. My object is to show that such
an attempt to subject the growth and development of popu-
lar institutions to forms borrowed from countries despotic
in present character, or historical origin, is unscientific in
theory, a false move in practical statesmanship, and sure to
produce, if successful, the gravest evils. Points which I
have herctofore had occasion barely to touch upon, 1 shall
endeavor now to develop with more fulness and precision.

1. My purposc is first to show that the scheme of codifi-
cation, assuming, as it docs, to reduce into statutory forms
the rights, duties, and obligations of men in their ordinary
relations and dealings with cach other, &5 wnscientific in

Vhicory.

A
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The advocates of codification cither directly assert, or
tacitly assume, that the rules of law pronounced by courts
in their opinions are so pronounced as being absolutcly and
under all circumstances truc; and they miust stand upon
this praposition, for without it ““ codification,” in the sense in
which we are dealing with it, cannot be safely attempted.
In the Introduction to the proposed Civi/ Code, understood
to have been written by Mr. Field himself, this position is
clearly taken. It is there said (p. X1v.): “ All that we know
“of the law we know from written records. To make a
“Code is therefore but to make a complete, analytical
“and authoritative compilation from thesc records. The
“records of thc comrmon law are in the reports of the
“decisions of the tribunals; the records of the statute law
“are in the volumes of the legislative act:!” And in the Re-
port made by -the Commission to the Legislature in 1863,
understood to have been penned by the same hand, and
which accompanied the original measure, it is said (p. viii.):
“ Whatever is known to the judge or the lawyer can be
“written, and whatever has been written in the treatises of
“lawyers, or the opinions of judges, can be written in a sys-
“tematic Code.”

The fallacy (and it is a gross one), wrapped up in these
plausible assertions that whatever is known can be written,

‘and that if a rule of law can be written by a judge in an

opinion, it can be written and enacted in a Code, con-
sists in the false assumption that courts lay down rules adso-
lutely, whereas, they lay them down provisionally only.

They do not, indced, declare

e Tules pro-
nounced are to be taken in reference to the facts which have
elicited the opinions, but this is always understood; and
whencver a case arises presenting different aspects, the rule
is subject to modiﬁczltiommLion as jusLiccTr\cx- ‘

’___.,\/_—’————""-’\_//
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pedicncy may dictate.  This, of course, cannot be donce with
arule enacted in a statute.  All such rules are rigid and abso-

arying

© lute, and cannot be modifed and shaped to suit the v
i a codifier

dhifferct—cases Ty extil

should corrcctly state any rule laid down by the court he
would attach to it the imitation which is always underst
in_connection wi 1 rules.  In-stating it without such
limitation he omits a most essential element always belong-
ing to it. The facts with which codification assumes to
deal, and out of which it secks to build its system, are the
opinions of the courts. Whence does it derive its authority

to omit, in arranging these facts, one of their most essential

features?
This line of thought should be pursued a step further

back, in order that we may understand the philosophical 'y
reason why the opinions of courts are, and must always be,
provisional ; for it is this which makes codification impracti-

cable. All unwritten law consists of rules by which the

standard of justice is applied to 4rown facts and conditions.

Apart from, and independent of, krown facts, there is no ‘
the \%
one, / /

1€ obligation of this precept

On the morning of creation

was felt by the first man. 1t is the only one we can now

truly feel in relation to the unknown facts and counditions

which are to arise in the future, and which may present

aspects different from any which have-been exhibited in .
the past.  Everything which bas occurred may be made the

subject of judicial contemplation, and the rule of justice m ;
respect to it may be declared; and the declaration may be
fitly applicd to all like cases which may arise in the future.
But here human power finds its absolute limit. There is
Onc Infinite Mind to whom the future is already present,
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The
attempt of the codifier to imitate this attribute is as [utile

and whose omniscience alone can prescribe its laws.

] . { . ] ..
and miserable as the effort of the scenic artist“to mimic the
thunder of Jove :

“ Demens! qui nimbos et non imitabile fulmen

*o* F % % * gimularat” * * !

Our unwritten jurisprudence acknowledges and accepts
The judge

never undertakes to decide anything more than the precise

this necessary limitation of the human faculties.
case brought before him for judgment. He considers the
facts of t/at case, and, with the aid of such precedents, analo-
gies and familiar rules as the deliberate and accumulated
wisdom of the past furnishes, he pronounces judgment, and
there stops. IW&O
essary part of his function, what the law is. Ile is not
bound to write an opinion. He usually does write one,
stating his views upon the legal questions. But thisis of
no binding force.

réqlmtc tribunals to follow, not the opinion, but
the nd the obligation is of no force in a future
If the court
in its opinion lays down rules in general terms which mnight

case presenting materially different aspects.

embrace cases diflering from the one decided, such declara-
tion of rules is_provisional only, and subject to modification

m any future casc presenting materially diflerent features.

The temptation to judges, in committing their opinions to

writing, to lay down a rule calculated to cover future cases
which may possibly differ from the one before then, is often
yielded to, and this practice is the one principal source of
Such
ssarily called for by the actual case, are called

the errorwhich often creeps into the unwritien law.

6 sard, not things edjudged ; but other courts
mned to accept them,; subordinate ones, [rom a

~—-—__“~. . - '
The strictest doctrine of stare decisis

[

Dok
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partial sensc of obligation, others, from a sentiment of
respect, and because of the authority which may justly be-
long to the talents and learning of thosc who pmn.ounced
them. In this mauner many an erroneous doctrine has
found its way into the law and held its place until its mis-
chievous fruits have compelled it to be challenged.  There
isno practice which the greatest and best judges of England
and America have more thoroughly united in denouncing
as a pernicious source of error, than that which leads to the

is preciscly what Codification consists in dotng.
Mr. Field’s assertion that whatever is /Anown can be
stated in words, is true; but it is true only of what is fully
and absolutely known. His assumption, of which
apparently the innocent victim, and which he seeks to im-
posé upon others, that unwritten law is Zlus knotvn, and
that the memorials of it lic in the opinions of the courts, is
false and delusive. All that is truly known is, that certain
actually occurring instances have been decided in certain
ways. These are the facts and the only facts.  The judges
had no function to do anything more, and if they went
further and undertook to pronounce arule which was to ap-
ply to any other case than one known to be like it, what they
said was mere gpinion, of no more authority than the opinion
of any private individual equally learned. No intelligent
judge ever yet professcd to know the law applicable to a
Suture and unknozon case. That is a thing beyond the reach
of the human faculties. Whenever a case arises in the
courts presenting features different from any which have
been made the subject of judicial decision, the business of

a judue is to consider these new features, and dctcmune> «&\ﬂ |

whether they are materzal; in other words, w hether the case

) | ke Rt X.WH cgrsibie byt
[
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differing as it docs in some of its circumstances, is, or is not,
the same in point of principle, If it be the same in such a
sensc, it is the same for all 47s pu:poses, and the law govern-
ing it is known. He must apply the same rulé as has been
applied in the like cascs. But if it be not the same in such a
sense, if the differences are material, it is a case therctofore
unknown,and there is no rule truly /Znown” which governs
it. Nevertheless, the judge must decide the case, and he
does so by the excrcise of that capacity for making a just
decision in a novel instance, which his studies and training
have created in him. By the light of reason, and with the
aid of analogies afforded by similar instances, he applics to
the case the standard of justice; and when this is done by a

tribunal of last resort, the law governing such cases may,

for the first time, be tr uly said to be known. It may be
said—is often said—that law not 4nown is the same as law
“not existing, and that consequently the function of the |

judge, as we have described it, is not to interpret and de-
clare already existing law, but to make law where none
before existed, and that this is Zgis/ation; and hence our
unwritten Common Law is somctimes styled (and is de-
risively styled by the partisans of codification) :j;'tdg?’»?ﬂﬂ[!’é’
Jaw. If all this were true it would not, of itsclf, amount Lo
an argument against unwritten law; for if the law thus
made is the best, it matters not by whom it is made. DBut
it i

(rue. It is a shallow view which regards law thus

making

¢ laav supposes in the body which excrcises it free-

it. It can follow or disregard them according to its own

views of policy and wisdom. But the judge is never thus
ch’ He is bound, in declaring the law of @ new casc, by

“established rules Just as much as in deciding a case which

i
declared )y the courts as made by them. The function of '

m of dction.  Existing rules are of no binding force upon
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has been decided a hundred times before. The law of a
new casc can be determined by him only by building
upon the foundation of law alrc wx declared.
IHis office 1s to apply the L\ISUD””@H[I’{I?(Z' f justice to the
new exhibition of fact, and to do this by ascertaining the
conclusion to which right reason, aided by rules al-
There is no arbitrary power

and any exercise of it by him would form clear

ready cstablished, lcads.
in him;
Nor can any discordance
The juris-

ground for his impcachment.
be found between this theory and the fact.
prudence of England and America may be scarched in
vain for an instance in which any respectable tribunal, in
determining the unwritten law of a new case, has assumed’
to excrcise the will of a legislator, or to do anything more
than to acknowledge the binding force of law already
madec and declared, and accommodate it to the new condi-
tions of fact. —

The force of this objection to codification has, in some
mcasure, been felt by the author of the Report and Intro-
duction already rcferred to, and he has made an effort to
meet it. His method of avoiding it is to admit that a
Code cannot provide for future cases, and then to assert
that his proposed Civil Code does not profess to provide for
them. It seecms to be his view that the positive
enactment by the Legislature of a rule of law can pro-
duce no larger or other effect than the declaration of
the same rule of law in a judicial decision; and that when
new and unforeseen cascs occur, they will simply not
be reacked by the Code, and may therefore be in some man-
ner decided as they arc now. 1t is said in this “ Introduc-
XVIL-XIX.): “It may, therefore, be safely
“affirmed that there is but one of the five Codes, that is to
“say, the Civil Code, to which, with any semblance of jus-

tion” (pp.

%

/
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W decisions, tha

understood as imperative only in respect to cases substam
tially the same as that in which it was declardd, is ever
present, and makes it easy to determine what an unforeseen

i
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“ tice, it may be made an objection that it cannot provide
This Codc is undoubtedly the most
and of this itis true, that it

“for all future cases.
“important and difficult of all;
“cannot provide for all possible cases which the future
“may disclose. It does not profess to provide for them,
“ *® * *® * * and if new casesarise, as
“they will, which have not been foreseen, thcy may be
“decided, if decided at all, precisely as _theyweuld now be /
“decided, that is to say,-bf analogy to some rule in the
“Code, or to some rule omitted from the Code, and, there-
“fore, still existing, or by the dictates of natural justice.”

But what manner of reasoning is this? A statute not ap- |
plicable to an unforescen case, even if the case fall within

its terms! In the interpretation and application of the law

decision is to be .

case is; but who is to say, and how is it to be asccrtumcd
what cases the Legislature, in enacting a statute, did or did
not have in view ? In cases of ambiguity in the language of
statutes, it is indeed a common practice in arguing for one
interpretation or another, to consider what cases the Legis-
lature probably had in view; but who does not know that
where the language is clear, the statute must have its eflcct

A

in all cases falling under its scope, foreseen or unforesecen,

-—‘—/ . .
and whether the results are just or unjust? Mr. Field must

admit that his proposed Ciwz/ Code consists of definitions
and 7ules, and that it is of the essence of a definition
or rule that it creates, or supposes, a c/ass of instances
to which it is to be applied. The class may be narrowly
and cautiously limited; but within its scope it embraces
future and unknown, as well as present and known cascs.

—
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The essential nature of classification consists in selecting
qualitics of objects, and declaring that all which possess
such qualities, whatever others they may exhibit, belong to
the class. When, therefore, any case arises for disposition
under a Code, if it present the features belonging to a class
created by it, it must be dealt with the same as other in-
stances in that class, no matter what additional and thereto-
fore unknown features it may present, which ought to
subject, and would have subjected, it to a wholly different
disposition, had the new features been present to the mind
of the codificr. The proposed Creil Code does, therefore,
deal with the future and the unknown, precisely the same as
with the present and known. No su/e whatever can be
framed which will not do this; or, at least, there is only one
way of stating a rule by which it may be rendered inoperative
upon new and uunknown cases, and that is by eapressly ex-
cluding from it all such cases. This could be done by one
general clause to the effect that the Code should not be
deemed applicable to any future cases, unless they should
turn out to belike in all material respects some casc or cases
which had already been made the subject of judicial decision'!
/Such a provision would indecd be ridiculous; but it would

be nccessary in order to render the assertion true that the

proposed codification does not declare the law for future

and unknown cases.

We repeat, therclore, for the truth is a vital and funda-
mental onc upon which the main question of codification in
large measurc depends, that all gust law, all law which con-
sists in applying dircetly the standard of justice to human
conduct, consists in applying that standard to Arozen facts,
and can have, in human apprchension, no cexistence apart
from the facts.  Until the faiss come into existence, the
guestions arising upon such facts cannot be known, and
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surely cannot be decided.  The Zao, therefore, in respect to
Suture and uinknown cascs is and must be wnkrown,; and if
it be not, and cannot be known, it cannot be codificd. Codi-

“fication, however, consists in cnacting rules, and such rules

must, as we have scen, from their very nature, cover future
and unknown, as well as past and known cascs; and so far
ses, it 1s no law that de-

as it covers future and 1
stice; it is a mere

Serves docs not embody
in the dark, it is a wiolent framing of rules without
réference to justice, which may or may not rightly dispose

It is a habit com-

of the cases which may fall under them,

ers in every scle 6 fail to observe the

mon to p
necessary limitations of the human faculties ; they assert an-
ability to know the unknowable, and to do the impossible. B
Humility is a lesson which the true man of scicnce finds
early occasion to learn. “ Magna, im0 maxima, pars sapi-
entie €st,.gzt{ea’z71/z acquo anino nescire velle”

The objection may here occur, even to intelligent and
candid minds, that il the proposition above insisted upon is
true, it would secin to disprove the expediency and even
the feasibility ol any statute law whatever.  But it must be
remembered that it was shown in the beginning of this
paper that there was an appropriate’ province for written
law, as well as one for unwritten Jaw, and that the above
arguments designed to show the impracticability of laying
down a rule which shall embrace futurc cases, is limited in
its scope to those subjects which properly belong to the
province of unwritten law, or in other words, to those sub-

jects as to which it is of predominating importance that the

_——%s should be guss; and it will also be remembered that

this department ol jurisprudence was also described as being
that which embraces the law governing the conduct of men

in their ordinary pursuits and rclations with cach other,
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or of what may properly be called private Jazv.  But 1
purposc to further answer this objection, inasmuch as it will
cnable me to present additional reasons and illustrations in
support of the main proposition.

In statute law, when limited to its proper subjects and
kept within its appropriate boundaries, there is no attempt
to make rules (or wnkiowwn conditions of fact.  These condi-
tions are, indeed, to arisc in the future, but they are, never-
theless, Lurozon, or, which is the same thing, contemplated as
known, for they are, as it were, created by the statute, and
particularly specified init.  1f a case arise presenting those
conditions, it is disposed of by a statute which was passed
in full contemplation of such a state of things. If any case
arisc which does not present the specified conditions, it does
not fall within the operation of the statute, and is not decided
by the statute. Not so, however, with the unwritten law.
/t must deal with every case which falls within its general
province ;- it is all.embracing ; it must apply the standard
of justice in cvery iustance. 1f a man commit what scems
to be a wrong action, the statute law must be consulted to
learn whether the act is made a crime.  1f it be not, although
the deed may have been one of great moral cnormity, justly
demaunding punishment, it must go unavenged and justice
remain unexceuted.  This is the evil which society must
suffer as the price of that certainty which can be secured
only by statutory law. But il a controversy arisc between
two mcen concerning the ownership of property, and there be
no statute upon the subject, the unwritten law must, neverthe-
less, decide it. No matter how novel the question, it must
be deterinined. It would not be endurable that one man
should hold unchallenged possession of property to which
anothier honestly laid claim, for the reason that the casce was
so novel as to render it difficult to determine to whom it
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Justly belonged.  Socicty may lecave a criminal unpunished;
private citizens do not feel an additional burden on this
ground; but it cannot leave private coutroversics aunde-
cided, or to be decided by force.

It is true therc is a possibility that when a class of
cases is created by the terms of a statute for the operation
of a statutory rule, a case may arise exhibiting the prescribed
conditions, and thus falling within the class, but at the same
time exhibiting other wuforesecn conditions which render
the operation of the statutc unjust. This is the evil, as we
have before shown, inseparable from written law ; but it is
reduced to a small and endurable mzndizun: when this law is
confined to its true province, namely, to that department of
the civil administration in which certainty, more than strict
justice, is of predominating importance. Thus in the whole
public administrative system, such as embraces the times
and modes of clections, the dutics of officers, the imposition
of taxcs, the taking of private property for public use, &c.,
&c, it can be easily scen that the cases likely to arise are
few in respect to varicty, arc in the main simply repetitions
of each other, and arc, for the most part, created, as it were,
by the statute itsell. They are, therefore, Frzown to such an

- extent as to enable the skillful legislator to successfully

deal with them leforchand, through the instrumentality of
statutory law; but even here it is not infrequently found
that the statute in many respects is ill suited to the cases
which arisc under it.  The true source of the difficulty in
such cases is always to be found in the fact that the [ramers
of the statute did not well foresee the conditions under which
it would operate.  This may be for the reason that they
were ignorant or negligent, and the statute, conscquently,
unskillfully framed, or for the reason that the subject of legis-

lation was onc so full of wariefy in the cases likely to arise
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under it, that no ordinary sagacity or carc could anticipate
themn.  When this is the case it is an infallible proof that
the true boundaries which limit the province of written law
have been overstepped.

Turning to the appropriate province of unwritlen law,
that embracing the rights and obligations of men in respect
to person and property in their ordinary dealings with cach
other, where cvery case which arises must be decided, and
it is of predominating importance that the decision be in ac-
cordance with justice, it will easily be perceived that the
ever-varying conditions of the future cannot be forescen, and
consequently canunot be dealt with beforchand by written
law. The general fact of the variety of new conditions in-
cessantly arising in human affairs will readily be admitted ;
but few have attentively considercd-—none can adequately
comprehiend---the infinite number of the diversities.  In the
State of New York, c_a’xch successive day witnesses acts, mil-
lions in number, cach one of which may, by possibility, be-
come the source of dispute, and call for judicial decision,
and no two of them be alike! When we reflect that this
number is to be multiplied by the days and years during

which a written law is designed to be operative, we must

agree that no finite wisdom can provide beforchand for such
1o huute wisdom :

infinite a: Wknown variet mplexity.

Some, perbaps, while admitting  that no written law
can be devised for this province of jurisprudence which
would not fatl in a vast number of instances to secure justice
between man and muan, may still ask, whether it may not be
expedient to sacrifice justice, even in a large number of par-
ticular instances, for the sake of the great general bencefits

which mighibe supposed to flow rom the {writien

law. The lirst answer to this inquiry is ® 1 a policy
would not only Lo inexpedient, but impossible. The neces-

—
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sity of enlorcing justice in particular instances, in that
field of human action of which we are speaking, is impera-
tive,and can be subordinated to no other object.  Whether
elections are held at one particular time, and in one mahner
rather than another, what dutics may be imposed upon this
or that public officer, are matters, comparatively speak-
ing, of indifference. The written law may determine these
thingsin any onc ofa varicty of ways. Butthat imen should
receive the just rewards of their labor and skill, that they
should be maintained in the peaceful enjoyment of their
property, that craft and cupidity should be restramed, are
matters which society must, first of all things, sccure for its
members. Itis for this end that governments exist. Without
it peacc and order would be impossible.  And it must be
secured in all cascs; with thosc few exceptions only which,
all can see, must, in consequence of human infirmity, occa-
sionally arise undcr the best devised institutions. The un-
written law, bound by no rigid form of words, in dealing
with any nove} conditions of fact which the variety of human
affairs present, can address itself without embarrassment to
the simple office of applying the standard of justice to the
particular case. All mea count and rely upon this. They
engage in their transactions without the aid of a professional
expert, without knowing or caring to inquire what the rules
of law may be, with no other guide than honest intention
and ordinary prudence; but in the full confidence that the
rules of law which would govern their transactions, should
they ever be challenged, would be the simple dictates of
justice and common sense iutelligently ascertained and
applicd.

The sccond answer is, that all such endeavors to secure
certainty in this province of jurisprudence at the cost of

justice, would overreach and defeat themselves. Whenever
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a statute is found to work injustice in conscquence of the
failurce of its framers to suitably provide for cases which
they could not foresee, an opposition arises against the ope-
ration of the law. If the injustice be gross, the moral sense
is shocked.  The injured party exclaims against the wrong.
The courts recoil from the office of enforcing the law.
Doubts arc entertained concerning the meaning of the stat-
utc. The plain sense of the words is insisted upon by on
side, the improbability that such injustice could have becn
intended, by the other. The difficulty is usually resolved
by the cmployment of the subtle arts of interpretation, and
the obvious meaning of the language is expounded away in
favor of the interests of justice. Who does not know that
of all the manifold sources of wucertainty in the law none is
so fruitful as the attempt to apply a statute to a case falling
withinits terms, but which, not having been forescen by its
framers, does not fall within its spirit ?

In dealing with the. question of codilication, as I
have thus far done upon grounds of principle, 1 have
sought to give emphasis to the distinction  between
public and  private law, a distinction which has not
hitherto, so far as I am aware, been dwelt upon in the
discussions upon this subject, and to show that while
statutory forms arc necessary to the former, thcy are,
with a few easily recognized exceptions heretofore indi-
cated, worse than out of place in relation to the latter.
Systems ol mere administration arc mechanisms created
by meen, and men may, therefore, prescribe for them any
desired modes of action; but human socicty is itself a vast
and complex mechanism zof created by men, and moving
according to its own incxorable Jaws. 1t is the humble office
of man reverently to ascertain these as from time to time

they revezl themselves. The presumption of undertaking

|

<
THE PROI’OSED CODIFICATION O OUR COMMON LAW, 30

to substitute his own wretched devices in place of them,
will carry with it its surc punishment. The only effect of
it will be to bring about discord and confusion, the cvils of
whicli he alone will be compelled to bear, and the only
escape from which will be found in a penitential return to
the path which nature herself has pointed vut.

The thought last suggested, that of the Zupossibility of
the ultimate success of any effort to permanently supersede
the unwritten law by statutory enactments, should be
further pressed upon the attention. We hear from the
partisans of codification much derisive reference to the un-
written law, as “ judge-made law,” as law drawn from the
and this is often declared

*

“gnner consciousness of the judge
to be only another name for the whim, the prejudice or
caprice of the judge. The writings of Jeremy Bentham,
the great apostle of codification, teem with this form of
detraction. All this is unworthy the name of argument.
The ounly important thing for society is that it should be
governed by the besz law.  1f the judges really assumed to
make the law, it would be no ground for objection, provided
the law made by them was the best which socicty could
obtain. 1f, in fact, they do make better law upon the
subjects with which they deal than legislatures or codifiers,
their services should be retained, and that of others dis-
pensed with.  An unworthy judge may, indecd, act from
prejudice or caprice, and as no men are perfect, all may be to
some extent under the influence of such motives.  But what
can be more unjust, untrue and unphilosophical than to
convert the exception into the rule, and assert all law de-
clared by judges to be but the conclusions of arbitravy will
or caprice, because it may, by possibility, be so in some
instances?  Those who make these random and reckless
asscrtions usually contradict themy by their own conduct.

3
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Mr. Tield, for instance, after liberally indulging in this

form of detraction against unwritten law, proceeds to dis

cessful, to declare and adopt the very law which

and capricious ; as declarcd and sanctioned by the codifier,
it is scientific, truc and worthy the acceptance of a State!

\What quality is it which this “law” has gained inits passage .

through his iatellectual crucible?

It is important to firmly grasp the truth that the work of
declaring or making law, whether committed to the hands
of a judge, a legislature or a codifier, is substantially the

same. It is the task of applying the national standard or

‘idcal of justice to human affairs. This may be thought to

be an obscurc phrase; but there is no obscurity about it

which is not found in all language that deals with funda-
mental ideas. In pushing our inguiries back to the
original clements of any moral science, we finally reach
a point at which our conceptions become so dim and
shadowy that it is not casy to represent them to others,
or cven to oursclves; in clear and intelligible forms of
specech. But in employing the above phrase, we keep a
sale distance within the boundary of inteliigible thought.
That there is a szandard by which the excellence of laws
may be tested is proved by the simple fact that judges
and legislators intclligently discuss the question what the
law ought to be, and arc able to convince each other.
The work of the legislator, like that of the judge, is criti-
ciscd by the public and condemned or applauded.  This
conld not be, unless there were some generally recognized
stundard with which such work could be compared. Were

the legislator asked what his ultimate object was 1n voting
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to enact any law, he would answer, to secure justice or
utility, or expediency, or to conform to his sensc of right;
and if the judge, when declaring the Iaw ina novel instance,
were asked the corresponding question, his answer would
be to the same cffect.  And so, also, with the codifier, when
authorized, like Mr. Ficld, to formulate improvements of
the law. From what source does Mr. Field draw the numer-
ous rules contained in his Crwi/ Code which he proposes
as amendments or mprovements of tue cxisting law, but
that “inncr consciousness” which he aficcts to deride? 1e
suggests these rules because they accord with his con-
ceptions of justice and expedicncy, and these arc shaped
and moulded by the influences which have surrounded and
still surround him, and thercfore accord, or should accord,
if he be a competent legislator, with the general standard of
the intelligent part of the society in which he lives. Who
does not know that the ultimate support upon which all
laws must rest is public opinion And what is this but
saying that law, in order to be obeyed and culorced, must
accord with the public standard or conception of justice?
All well conccived cfforts to make, or to declare, law, are,
thercfore, efforts to apply this public, or, as we have styled
it, national, standard of justice to human conduct. This
national standard, more particularly stated, is the final re-
sult of the moral and intellectual hife and culture of a
nation, the product of all the influences, public and private,
which tend to cultivate and develop men's conceptions of
what is just, expedient and usclul, and which is uncon-
sciously perceived and felt by C\'or)'\imli\'idu:ﬂ membaer of
society by rcason of the fact that heis such & member, and

exposed to like influences with his fellows.?
t The Vocation of our Age for Legistation. By Savigny, 1814, Translated by

Haywooil.
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Now, inasmuch as the cssential function of making or de-
claring the law for new cases is the same, whether the
work be done by the Legislature, or the judges, consisting,
in cach instance, in applying the national standard of jus-
tice, the question, whether it should be done by the Legis-
lature, or by the courts, must be determined by the answer
to the question, which will do it best, and this has alrcady
been indicated.  \Where it is of prime importance and
practicable, that it should be done beforehand, the Legisla-
turc is the proper body, in other cases, the courts ; that is
to say, all matters of civil administratioh, and questions of
mcre politics, in other words, public law, should be dealt
with by the Legislature, and all matters relating to the or-
dinary conduct of men in their personal and business rela-
tions with cach other, in other words, préivate law, should be
left to be dealt with by the courts.

These are the dictates of science. This is the natural
order; and all attempts to contravene it, while certain 1o be
fruitful in mischici, will as certainly fail of success. If the
Legislature undertake to make rules bcforeland for the
government of the ordinary relations. of men with each
other, 1its work will not stand whenever it is found not to
accord with the demand of justice. That voice cannot be
silenced, unless 1t is satisfied. It speaks with all the might
of public opinion. It urges its demands in all places in and
out of courts, and submission to it is incvitable. 1t may
compel an interpretation of the statute in accordance with
its demands, even against the written letter of the cnact-
ment. By successive judicial decisions, harmony may be
enforced between the written law and the standard of jus-
tice; and in this way the unwritten law reassert its natural
and exclusive sovercignty over that province of jurispru-

dence which embraces the rights and duties of men in their
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ordinary rclations with cach other.  But this violent process
necessarily carries with it a grave mischicf. It cannot be
accomplished without overriding, in some measure, those
settled rules of interpretation which are the chief means of
securing stability in the administration of justice.
Whoever follows with attention the line of reasoning 1
have thus far pursued, will, at some point, ask how it hap-
pens, if all attempts to subject the principal department of
jurisprudence to the bperation of written law be, as I have
endeavored to show, unscientific, inexpedient, and, indecd,
in a certain sense wholly impracticable, that some of the
most cultivated nations of ancient and modern times have
persistently acted upon a contrary policy, and made general
Codes covering every province of the law the basis of their
jurisprudence.  This inquiry is indeed most pertinent; for

if it be truc that such nations have subjected the whole

matter of private law to written cnactment and still
maintained a judicial administration which will stand with-
out disadvantage in comparison with our own, the forego-
ing reasonings should receive further scrutiny, or at all
events, circumstances should be pointed out which might
explain this apparent incongruity between the teachings of
theory and experience.

The first obscrvation to be made upon this possible objcc-
tion is, that it assumes what is not true. It is not truc
that any mnation, ancient or modern, has successfully

undertaken to subject the whole body of private law to statu-

’_tgz_'x‘fgp\ns; and it is truc that, so far as any such attempt

has been made, it has, in every instance, been attended by
the confusion and misclief which have been pointed out as
the inevitable conscquences of such a policy. T therefore

gladly welcome this opportuuity to fortify the views I have
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endcavored to establish, by a reference to the actual experi-
ence of other nutions.

Attention should be called, at the outset, to the exceed-
ingly loose reasoning whicli marks most of the common
arguments by which the expediency of codification is sought
to be supported by the teachings of actual expeyt

examples of Rome, of France, of Prussia, or
are frequently cited as proofs that Codes of P
should everywhere be adopted.  Such arguments can have
no force unless coupled with proof of two things; first,
that the judicial administration of private law in the coun-
tries referred to has actually been under the control of
written Codes; and second, that such judicial administration
Is supcrior to our own. But such proof is not cven at-
tempted. It would be impossible to makeit; the argument,
however, tacitly and falsely assumes the fact.

The example first to be considered is that of Rome. This
1s the one most frequently urged, we will not say by the few
learncd, temperate and prudent advocates of codification, for
there are-such, but by the noisy dogma,ﬁéts, who eniploy
clawor in the place of reason. They-scem to have a notion
that the jurisprudence of Rome, until the time of Justinian,
was in a state of utter confusion and uncertainty, and. that
by the composition of a Code embracing all departments of
the law, that Emperor succeeded in bringing order out of
chaos, and established a system which, in its actual opera—
tion, sccured to the people over which it was extended the
blessings, not therctolore enjoyed, of a scientific, certain and’
Mr. Field, himself,
in his defense of the policy of codification ccmmincc{in the

harmontous administration of justice.

Introduction to his proposed Ciedl Code, makes, as his first
argument, an appeal to the example of Rome. e says (p.

3V At Tthe feasibility of a complete codification of the
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law] “was {ully proven by what had been done in respect
“to the law of other countrics. The law of Rome in the
“time ol Justinian was, to say the least, as difficult of reduc.
“tion intoa Codc as is our own law at the present day. Yet
“it was thus reducced, though, no doubt to the disgust and
‘“dismay of many alawycr of that period. The concurring
“judgment of thirteen centurics since has, however, pro-
“mnounced the Code of Justinian one of the noblest bencefac-
“tions to the bhuman race, as it was onc of the greatest
ing phrases
of Justinian

“achievements of human genius.” These sg

must excite the smile of the civilians. Th
is but a rewision and consolidation of the §
tions, which correspond with our s/atutes, and which, taken
together, constituted what may be called the stzatuzory law
of the Empire, and which, for the most part, related to the
organism of the State, the formsolitsinstitutions, its oflicers
and their dutics, in other words, covering the same matter
which our statute law covers, and which, as we have repeat-
edly said, is the appropriate province of written luw.  In-

“stead of being one of the ““highest achievements of human

genius,” it is a work certaiuly not superior to any onc of a
hundred similar ones which have been exccuted from time
to time in other nations, our own Stateincluded, and instcad
of being properly described as “onc of the noblest bene-
actions to the human race,” it is something which very few
individuals of the human race know or care, or nced to

know or care, anything about.!

1 ¢ ’The Code contains the decrees of the Xmperors, from Constautine to Justinian,
and has th2 least reputation of Justinian’s works.  In respect of Latinity, it is inférior
to the Digest and Institutes ; as regards style, it is bombastic and inflated.  Its ar-
rangemont is not supecor to that of the Pandects, while in respect of caoteric merit it

is contradictory and somctim @5 even unintelligible. Professors fear o altempt its

explanation ; stwdents shrink from it, while commentators only uss it to explain pas-

sages in the Digest.”  (Juridical Socicty Papers, vol. I, p. 487, by Patrick Mac-

Chombaich (Colquhoun.)
































































































