


RESOLUTION. 

At a meeting of the Conl~nittce of ~ 1 1 ~  Association of the 
Bar of the City of New h r l ; ,  appointed " to urge the re- 
jection of the proposed Civil Code," held at the House of 

. . 
the Association, No. 7 West Twenty-ninth street, in sala 
City, on the thirteenth day of December, 1883, Mr. Albert 
Nntl:e\tls offered the following resolution : 

Rcsol~~rd,  That this Conlrnittcc approve the paper pre- 
pared by hl r .  James C. Carter, on the slubjcct of the proposed 
codification of the Cornnlon Law of the Stnteof New Yorlc, 
and that three thousand copies of it be printed and circu- 
latcd among the members of the Legislature and of the Bar 
of this City and State, and other persons interested in the 
subject. 

iVhich was uilanimously adopted. 

Extract from the minutes. 

J. BLEECI<ER MILLER, 
S~~crctary. 



THE PROPOSED C;BDIFICATIOiT OF OUF. 
CONNON LAW. 

Whoever glances over the varying systems of law eshib- 
ited by civilized States, will perceive that in some, as in 
England and with us, the great body of the rules which de- 
termine the rights of men in respect to their persons and 
property, have never been directly o~ncted in statutory 
form. The). have their origin in the popular standard, or 
ideal, of justice as applied to human action, and the usages 
and practices sanctioiled by it. Thc system, therefore, rests 

upoil an original, but ever growing, body of custom, and 
the rulcs thus established have been, through a io~ lg  succes- 
sion of centuries, espouildcd, applied, enlarged, nlociified 
and administzred by n class oE cxp-rts - lawyers and 
judgcs - who :Ire supposcd to devote their llves to the 
study of the systcm and to the \vorl< of adapting it to the 
ever shifting phases which h u m ~ n  affairs assume. The cul- 

tivating 2nd pcrrectiilg, of this body of rules, which 
is callcd " t / re law," is a part, and n tnost important part. in 



tlrc ? z ~ z / ~ ~ ? - o / ~ ~ ~ ~ . ~ ~ : o ! / ~  of t11c ci\riliz:~tio~i in \vllicIl the), zii-c fo~111d. 
r -. 1 l ~ c  i;lc:ins of :12;ccr-lni1ling- \\,lint tllcsc 1-ulcs nl-c-in otllel- 

\\roi-cis, t1.1~ r;~i~i:.iirc of n - l ~ : ~ t  thc In\\. is - is fuuncl, in  any 
give11 cnsc, hj. ;tsccl-t;~iililrg \\-1r;1t t11c judges linvc detcr- 
nlinccl in like c:iscs, and by inasi~lls and pl-inciplcs \\7hich, 
fro111 I(-)II;- :i(loj)tioti a11(1 ~ I - C C ~ I I ~ I I ~  ~ ~ ~ ~ ~ ) l i c : ~ t i o t ~ ,  11avc; 11cco111c 
fa111iIi31. : L I I ~  : L I I ~  llol-it:lt.i\,c. 

I n  otl~cl- Stntcs, 11o\vc\:c1-, such as most of thosc: on the 

Coiitincllt of 1.3~i-c)l)c, tlrc systelll of law is fou11cl to be clif- 

fcl-cnt. Thel-c, tllc rules ~irllicl~ pci-form the same functions 

in socict)., s t~lnd,  to a. lni-gc cstcnt, iir tlic fol-~n of positive . 

stat~ltcs, 01- Cc~.t:.s, ennctcd by the arbitrary powel- of the 

sovcl-cign, 01- bj- thc autlioi-ity ol a lcgislntive ;isselnbly, 

~vlrc'l-c sucll n body exists. 

I t  will also be obsci-vccl that thc sys tcn~ first above de- 
S C I  is :I c-1-121-actci-istic of States of populnl- 01-igin, 

01- in \vllicll t1-1~. p~j )~i l ; i l -  clel~ielit is prc:clolili~-~;tnt, ~vllilc the 

lattcl- s ) - s t c l~  is n cl~ai-ac1.c~-istic fcatui-c in tliose wliicll have 
a c1osl)ot ic oi . is- i~~,  01- il l  \\~llicIl d~.cpc)tic ~ O \ \ ~ C I - ,  absolute 01- 

q i : i l i l ,  i s  1 -  I S  b e ,  ~ i - e c l ~ i ~ ~ n ~ t .  Noi- is t.llis con 11-ast 
acc idc~~( ; i l .  I t  rtl-15cs iiccessrtrily froln tllc fu~-id;~nlcntal dif- 
f L I L I I C C  .-, - , i l l  ~ I I C  pi)liticnl el-~:~l-nctci- of the two classes 01 States. 
111 il-oc, I ) O ~ - J I ~ I : I I -  St :~t.c:s, 1 I)( :  l a \ \ r  S ~ I - ~ I I ~ S  Ii-c)111, ni1c1 is 111:1(1c by, 

tllc pc'oljlc ; :111c1 :IS tllc \ )~ -OCCSS UI buildilig i t  u p  coi~sists i l l  

:~pplyiirg. fl-0111 tinlc to tilnc, to 11~1rn;in actio~li; tlrc p o p ~ ~ l n r  

ic1e;ll 01- st;i~l~l;tl-il of justice, justice is the oilly intcrcst con- 
s I 1 1 I11 clcspotic counti-ies, ho~vever-, 

evcli i l l  tlwsc \\~Ilci-e n 1cgisl:itivc bocly exists, tllc inter- 

ests of tlrc i-i:igili~~g- cdy11:1stj; :LI-C: S L I ~ ~ - ~ I I ~ C  ; :ilicl 110 1-cig~r- 
inx- clj:~i:~st)r co~ilcl lolrg bc il~:ii~lt:iincd i l l  thc cscl-cisc 
of : , ~ l y ~ l l i i ~ q  lilic : ~ L ) s c ) ~ L I ~ ~ :  [IO\\~CI-, if  the in;~I;i~lg of t8he 
l :~\ \ .s  l i i ~ i l  t 1 1 1 .  l ) ~ ~ i l ( . l  ing L L ~  t . 1 1 ~  j~~l - i s i )~- t~clc~icc  \\-el-e 

i ~ I C ,  I I I t 1 0 1  i l l .  'J.'IIc so\ .creigi~ 
-.. 

l'rcting 1mp~i1;11- custolirs. I-Ic: can S : L ~  it only by n 1)ositivc .g 
comornllil, ilnd this is  stat^^ tor). 1:tw ; :11?t1 w l i C l l  such positive 
comnin~ld cnlbi-aces the \\+lrolc sys tc~u of j t i~-is~)rudc~lcc i t  
becot~lcs n Cod(*. The  fullcln~ncnt;~t ~ l i n x i ~ ~ l  i l l  tlic j ~ ~ - i s p r ~ i -  

dcncc of pop~il:li- Stntcs is, tlint \vlintcvel- is in collsulr;incc 

~rritlr justice as: ;lp;~lied to h~1rn;to :iffail-s, s1iould'il:~ve tlie 
fol-cc of In\\.. " Qrroiip?.il~c~ip/ncz~if Z ~ ~ r i s  /raill.i : I & O Y C I I I  " (tlle 

will of tllc s o r c ~ - c i g ~ ~  11;~s thc foi-cc of la\\ ), is tlrc conti-:isled 
mnsi~n ol clcspotisn;. Tllc 1Cor:u1 dict:~tcd b). hlahomet \i7as 

ancl is n univci-snl Cotle r c g ~ ~ l n t i n g t h c  :~ctions and pi-opcrty 
of the fo1lonlc1-s of Islam. I t  was as nccessa1.y i n  1111ilding 
up tlie cmpii-c of tlie conil~~c~-01- 21s his s\tro~-cl. I<o~lic under1 

tlic republic reposed upon  ni i  uilnrl-ittci~ systcnl of ~LII - i s -  

psu(1eoce ; Codcs \ircrc clci~ices found csscntial to tllc (lo- 
nrinion of tile cn~pcroi-s.' Tlic Latin States lou~~clccl up011 

the I-uins of tlic Elnpii-el ~tlicl oi-igil,:llly dcsl~otic:, sllow ill 

tlrcir l a r ~ s  tllcil- cr~igin and cllni-:icter; b ~ i t  ileitlici thc hTor- 

malr conquest, nor tllc 111-iuciplcs of f c u c h l i s ~ ~ ~  11avc cvcl- 

bccn nblc to dcsti oy thc popul,~t- clclnclit \vl~icll has mar1;cd 

every st:igc ol tllc c1c1-elopment of Anglo-S;lxon libci-ty n l ~ d  
Ia\v. ' rhc 1Coi~r:~li coll)ci-ol-s, alrcl tl~cil- succc:ssol-s :llnr)llg 
the inoclclil ],atin Statcs, I I ;LV~,  it is t l - ~ ~ c ,  i l l  ~ I I I ~ ) ~ - o v ~ I I ~ -  tlicil 

systc~ns ol j111-ispi-~lde~rce, boi-1-o\irccl tlre aitl of t~ :li~l(xl 111-0- 

- -  - -  -. -- . 

I I '  It is VCI-y I~zLu~;LI tltnt the i ~ ~ l ~ x r i ; l l  despot,  whu has \\,on his c111l)il-c b y  t i ~ ~  

" C ~ C ' I ) : ~ S C I ~ C I I ~  of ;~rij.tl.lcr;~ci~..i nll[l all O L I I C ~  fo r~n- ;  of s ~ c i n l  i ~ ~ c i l i ~ ; i l i ~ ) , ,  sl~uultl  sctl i  

".to co~l~ol i t ln lc  il I)y n cotlc: ; a11,1, nt:co;-Jingly, z coclc ivn;  thc  tll-c.in~ of C::c.j:~r - - -  

'' p"li:!turta, fc~r c~~~ i~ . ; r l i c . n i i o~ l  \\.a lit11 y c t  cc)ti~pleiclp c~t:~l,li,lii.tl ; :L cdclc \\.as t11c: 

" drenln of Cn t l~n r i~~c . ,  t l ~ c  cni-c of l"r~dcrii l ; ,  tlie g l~)~. ) '  of X:~~)C,ICUII .  * * * * * 

'I' T\'c)t n si~l;li: ~ I I . , ~ ~ I I ( . { .  C ; L I I  11c l)ui~itctI 0111 of ;1 collcl i \f l i icl~ II:I ,  csiztecl To;. all). 

'' 1~11;\\1 of L i l w  i11 :I 11nLio11 \ ~ , ~ l ~ i c l l  is a t  O I I C ~  l)~.ogrc<sivc A I I J  frL:c.'.- ( ] t~~- id ic : i l  

Satiety L'api.~-.j, vol. Il,,  1,. a ; [  ; L'npcr ljy C l z ~ n c ~ l t  '1'. S\:nti\!,,~l, I:icl.) 
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bcc11 lcttcl-ctl by n subjection to tllc maxim tll:lt I : t i \~  111.0- 
cecds (1-otn tlie p1cast11-c of tllc sovel-cign, a ~ l d  not fi-om the 
bl-c:~sts oI tlie pcoplc; ancl the sti-iictui-c, il~stc:~cl of being 
dc\rclopc.cl lilcc a gro;cll/i, 11r1s been b ~ ~ i l t  u p  upon f.lle out- 
side. 7'11~ la\\/ of Eng1:tnd and Auncl-ica 113s been a pui-e 
dc\rcloj)rnc:~~t ~ ) ~ - o c c c c l i ~ ~ g  from the constan1 enclca\ror to  ap- 
ply t : ~  t l ~ c  ci\.il conduct of men the evci--aclvancil~g standard 

lire o\ve to this fcrlt~11-c of our civil~zation many of those 
pi-icelcss blessings \vl~icll clistinguish it to  its advantage 
f1-on, tlrnt of tlre co~ltinc~ll:il St:itcs of Ellropc. Thc  equality 
of :ill 111c11 bcforc tlic 1a\v, the bal-monious blcllcling ol law 
and liberty, thc lcarned, inclcpendcizt, allcl UIICOI-rupt jildi- 
cia]-y, nl-c ail the fruits, i n  lnrgc mcasul-c, of the fr-cc and 
nntu.rnl mctllod of g r o ~ t r t l ~  under 1vhic11 our jui-isprudence 
has  becolric wl1:lt it is. Nor have these blessings beell pul-- 
cllasctl 1)). tlrc s:lcrificc of otlicr benefits. O u r  s ~ s r c l ~ l  has, 
i ~ ~ d e c d ,  thosc necessnr-y impel-fections ~ ~ l l i c h  in21-k all human 
contri\inlices, arid it  I-cflects, in addiiion, 0111- o \ ~ n  ~)cculiar 
failillgs :11ic1 \.ices. 13ot iron~llcrc is tlrel-e n ju1-is1,l-l1clcnce 

 no!-c fnitlifull)* el~rbodies thc cul- 

\ r  
t j  of tlre :tge. E\rc~l tlic common 

lnct wit11 is just as co~nnlor~,  
founclntio~l unclcr otller 

I t  is 111ntt-r for wondel- that any one accju:iintecl wit11 the 
histoi-y of I<iigiisIi jur i s l~ i -~idc~lc~;  shoiild s~~g-ges t  S L I C ~ ~  a 

total d c p : ~ ~ - t ~ ~ l - e  from tlic law of its gr-on:lh, :is is i~ivoI\:cd 
in tllc adoption oT' the nictllorl of coc1ilic:itic~n ; still I ~ I - e  

the public, :tn(l evcn tllc 13x1- of tlrc Statc of NCW J70rk, 
viewing \vith coilri>nr:lti\~c nncor~cc~-lr the enden\-or of n 

few incn, it luigllt allnost bc s;~icl, of ouc n1311, to :hi-ogntc 
our system of unml-ittc11 law, to distal-d tlrc pi-inciples and 
methods f r o ~ n  \vl~icll it 11:)s sprullg, and tosubst i t r~tc ill its 
place a scllclne of codification bol-l-o\ved fronl thc systems ,' ,, 

-.~f despotic 113 t i ( ~ ~ l ~ - - -  
Two Lcgis1;itilrcs hnvc bccn foui~d so inscnsiblc of the 

mngnit~ide of the trust co~lficlccl to then1 ;is t o  givc their 
assent to  the p;tss:lgc of n scheme of legislation cnllctl n " Ciui/ 
Coh," wllich, conlcsscdly, fclv 01 tllem had cvcil I-cad, iloilc 
had illtclligcntlp unclei-stood, and wllicll had been 11i-o\~cd 
to contain ~niiltitucliilous changes in the existing la\\., pro- 
ceeding cit1lc1- f rom ignorrulcc or  design, ivlricll never 
could Irave recei\recI thcir- assent, had t h c ~ ~  bccn rnncle 
the s~lhjcct  of sepal-ate nlril i i~depcndent  bills. T h e  scnsc 

of duty on the part  of i l~os t  of thc ~nen~be l - s  was pi-ubnbly 
l ~ ~ l l c t l  illto inactivity by an ingc:tlious contrivalrce of the ' . 

ailt1101- and cl~icf pi-omotci- of thc projcct, \vl~icll consistcil 
i n  a clause intl-oclucecl into tl:c Act. adopting tlre s j s t c n ~ ,  
wllereby it \\.as not to  go in to  opci-ation until :~ftei- :~ilotlrer 
Session of t l ~ c  Lcgislatui-c ; and ~vhich,  i t  \\.as PI-c:tcndccl, 
~voulil give arnplc opportunity to coi-rcct a n )  CI-1-01,s n;liicll 
might be pointed out  in the pl-ol~oscd codilication bofol-c it 
becamc opei-ativc l n j v .  

1701-till~ntely for tlie people of thc Statc o n  Lot11 occ;isiorls 

deludccl. G-ov. 1iobin:j:)n \vns an ctlucntecl and wise l;l\\r)-ei+, 
who co111ct f o ~  escc t l ~ c  nliscllicl \I-liicll woiilcl :i~-isc Il-o~rl tliis 

up011 b j ~  tlic sl~oc:l;it~g f:lll:tcy tll;~t bnd la\\vs cotllil s:i.lcly be 
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pnssccl, incn>ly bccnl~sc t l l c ~  could bc atncilclcd. hTevcr 
i s  tllc czci.~iti\.t: veto mot-c bcncficc11tl~- clnl~loJ-cd ; bu t  

i t  ]):IS (:)ill)- 14scotclrctl tllc slr:ll;c, 11ot liillctl it." Tllc nl- 
tciill)t t o  1 ) 1 - 0 2 ~ 1 1 . ~  tire C I ~ ~ C ~ I I I C I ~ ~  of tllc S O - C ; I I ~ C C I  " Ck~id 
Cc)liL3," 11:~s i)cchll silice I-cpcatccl, nntl \\.ill i ~ c  I-epc:ltcd agnill. 
1 1 1  111~~~11oi ls  : L I I ~  infll~ellce \,ill be cn~ployccl in its 
fa\-or-, niitl tllc s:Inic it~nttclltiolr and indin'el-c~lcc will, it is to 

be fe:~~-ctl, bc fo1111cf yicldirrg a blind assent. I t  is t ime  that 
tllc 1cgisl:ltoi-s of tllc Stillc sllould i ~ c  ni:itlc to sc:c that tlle 

ql~cstioll of tlrc ir-isclom 01- ilre folly of the  sclrernc in qucs- 
tiou c1ci1r:iirils tllcii- lnost intelliyc~ltattcntiuu; and that the 
111c1nbc1-s of the lcg-;tl 111-ofession, ant1 especially tllosc who 

1e:ltl atlion: tlrciir, shol~lcl I-ecugllize tlic duty iti~pcsctl upon 
tlicin by thcii- ti-;lining ant1 their position, of tliol-ouglrly 
es:irninillg tlie question, and giving tire p~tblic  the benefit 

of thcil- ol)inioirs aild thcir iilfli~elrcc. Nor, ;LS I conceirc, 
shoulti l l l c .  O ~ : L : I I ~ : I I I ~ S  of tI1c Ileilcl~ ~ - e i ~ l n i l ~  ilel~tl-a1 01- inac- 

t i ~ c .  Tl~cii- ~ L I  l -slii  ts, 11101-c tll:ill those of the pi-ilcticiirg 
I:LIV)-CI-, lc:~cl tl~clrr to con tcti1plat.e tlre ln\v :is ;L scieircc, : L I I ~  

to stll-irc). it :IS n s)-stem. Tlrey cxn bcst pel-ccivc wlletlicr 
tlrc sc l l c t~~e  of i - ~ : d ~ i c i ~ ~ g  ~ L I I -  ~ll~\\rl-ittc11 1;1\\r to statlitol-y 101-111 

has an). j~ i s t  i o t~ l i~ la~ ion  in rcnson, o r  promiscs nnjrtliing but 

niiscllicf. l . ' l~ci~- o p i ~ ~ i o ~ ~ s  arc: sul~l)oscd tu bc delibcl.nte nild 
disiil t.crc:;tctl ; : i ~ r t l  tllc: C:II-ncst cxpl-essioo of tlrcnl can in 
no ~ \ - : i j -  c(-)llflict ii-iiil t l ~ c  1)i-opcl- discllal-ge of tllcil- judicial 

func t io~~ .  '1-lie!- s l ~ o ~ l c l  110t stnlltl i~ldiflel-c~rt s1)cct;itui-s of 
an attciir!.~t to c1iiniii:ttc 11-oin o111- jui-isprudcilcc tllosc 

fentu:-cs \\-l~icli Il;t\.c ni:ltlc i t  o.li:~t it ib ,  and \\.llicll distiiigiiish 

it tu its ail\.;~nt:~g-c from (Ire s)-stciils of vtllcr i l i l t i ~ ~ i ~ .  

1 t is C X ~ I . L , I I I C ~ \ -  ~ l ~ s i ~ - : i ~ ~ l c  i 1 1  t11c clisct~ssioi~ of t l ~ e  i111pc)l-t.- 
a n t  q l ~ c l i o i ~ s  ~-:liserl 1,). tllc eiiol-i to sccui-c tllc :~dol)tion of 

t liis ~)~-opos(,cl ('.i;fi/ l,*ol!(- 1.11:it. I ~ I L L ~  tcl-s of :i I ) C I - S O I I ; I ~  I I ; I ~ L L I - ~  

s l i l ~ l  I o i  ; I t i  is t l t o r  o s i l e .  I t  
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seeills ncccssal-y, in 01-dcr- to fully nnalic k n o \ \ r ~ ~  tljc: nature 
of tllc forces enlisted in suppoi-t of thc ilrc;~sui-c, to poil~t  orit 

that it  lras bcl~iild it strong- pel-soiinl co~~ te i l t i o l~ i .  M i - .  ,- 

David Duclley I;icl:I, a rncinbci- of tlic Corn missiorl rvlrich 
, 

01-iginally I-eportccl this schcmc, has  long- enjoj-ed the ~-cputc 
1 

of hairiilg bccn  its PI-incip;~l author, and 11c cel-tai~llj. has 
? 

been for seirernl yeni-s its cliicI PI-olnotci-. Thc  tlcsil-c to 
i i 

effect an impruvcnicnt in  ihc lnrv is, sill-ely, i n  the highest 
i 

I degrcc p~-aisc\iro~-tlly ; n ~ l d  to contlect onc's o\\rir nalnc \\.it11 
! 

I 

a lasting in~l)i-oi,cinelrt is a noble ;ttnbitioil. But  t llc d:lilgcr 
I 

I is that thc gr-alificnlion of the ;itnl)itioll 01- the vanity \\rill 
l become :I moti\-c gl-catly supel-iol- to the \rrisll to cffcct a 
j 
i solid impi-o\relncirt-a dni~gcl- to i r l~ ich  thc In\\. has bccu in 

almost ei.el-y agc es1,osecl.l 

The cl~c~-isllcd passion of t l ~ c g c n t l e m a ~ ~  1-clc:~-reel t 0  lor tlic 

enncttncllt of n CIVII. Co1)i: heal-i11g liis imngc :11lc1 SLI~)(:I--  

scl-iption Ira., it may bc feared, sur\,i\-cd llis c o i ~ c c : - ~ ~  lor 

the merits of tllc 1x1-fono:~ircc 01- its eriect ul)oir tlic p~ihlic  
welfnl-c. His sul,cl-iol- i~ielrtal po\vci-s, lris activities, uilim- 

pail-ed in his vclrcra11.l~ ; ~ g c  and trighly useful wllcil cxct-ciscd 

upon a mnttei- less 111-ccio~~s tllail tllc ciltirc ~ ~ I ~ - ~ ~ ~ ~ I - L I c ~ c I I c ~  of 
a State, h i s  ing-enuity slid infl~~encc,  :LI-c :ill ewl,luyctl in tlic 
task of 111-essiirg tllc ii~:ittciitio~r, i~rdiifcl-c~lce or tllc good 
nature o f  tlre 1egisl;itivc bodies to j~ielcl ;i l l  assent to 
----- -- - ---- -- _ -_._ - - . _ . _ . - - - -  

1 In tlie l:ln., as in inc,st of tllc grcat collcerrls of society, t h e ~ ~ :  arc refortl~(:rs A I I C ~  

rcfo).))rr)-s. Thc splc~~dit l  words of Giblwn point out one class: "The  vain titles 

" of the victories of J~~st ininn arc c r t ~ ~ ~ i l ~ l c t l  into dt~st, I)ut the nnnle of t l ~ c  Ici:islntol- 

" is inscriljcrl on n fair rind everlnsti~lg m o l i ~ ~ ~ l ~ c ~ l t . "  (Ilzclinc and I;;i11 of 1 1 1 ~  1<0- 

man Eunpire, 3Iil1ll:lii's ILl. ,  voi. iv., p. 29s.) 

Lord Chief Justicc 1 Inle r1csc1-il)cs tllc crtllcr. Jn e~ltiuncraticrn of t l ~ c  ),t.r it.; 

\vl~icl\ tllreatcll tho ilitcgl.ity m~cl  cfl~ciellcy of ilic la\\, liis first spcc.ificntiun is : 

" I .  t5zl;r G/O):II.-- - 1lc.n arc foilrl lo  be crirollttl i l l  the nuliilxr of lcgi. i l~ic>~.j  n.ith 

" Soloil, I,ycurgus, Suma nlid o t l i e~ .~ ,  nn~l  \\,oulcl l)c Lu~npcriir;; or1 t l ~ i t  nzcv~111t to 
J 

" get a nahc." (Co1~5itlcrntiorr; toilcllii~;: thc Amcn~l~r lcn~  of the I..>\) s. 1121.- 

~ " w ' s  lJa\r- l'rnc[s, p. 267.) 



3 3 '1'111: 1'1Zi~l'o~I~:l~ C:OI>11:IC21r.PIOS 0 1 T  OUR COhIMON J1=IW. - 
lllc ntloptio~i of liis " Gill% Cail'r." I'11c \\.orIi  IS S ~ O O C ~  

c i t ,  I c 1 i c 1  of I - I S '  i i f  cxliibitcd 
ill I t I t i c  o tllc 1;1\\., \voultl colifouncl its authol- ; 

l ) i ~ t  llis n l l l n ; . i 1 1 ~  nirsivci- is, "Adopt  the Code, wit11 
" 311 its cl-I-01-s, n n c l  nu-icl~cl it ;t(tctl-\vn~-cls !" If the hesital~cy 

of sonli: ~ - C : ~ L I C I : I I I ~  nrcl~ll,cl- c a l l ~ ~ o t  otlrei-\vise bc oirercomc, 
11c is 1-c;1:1)- to ndojlt allnost all)- nmcnd mcnt, 01- inodificn.tion, 

I \ \ . i l l  s:iiisf~. t l l ~  SCI-11p1c; :tnd tile S:II-C:ISIII is not all 
- 1 1 0 1  \\,llicll has said th;i t ire \\loulcl conscnt to  strilce 
fl-om t l ~ c  1,i-0posecl C i  Cod e \ ~ e ~ - y t l r i ~ ~ g  hilt its co\rei-, if. the 

I ,egisIat~~~-c ~\.oi~lcl enact only ihnt ! Unfortullately, there 
are nlallp clot1;ccl \\:it11 Icg-islati\-c functions with n ~ l ~ o m  this 

Accustolncd to yield to  pl-ess~lre, pressure of ally sort 

s t ~ - a l ~ c e  is of little airnil. 13ut there are many othei-s--it is 
t o  bc llopcil ri 1rl:1jol-it)----\\~110 cannot fail to 1-cspond to the 

sug-gcsliol~ tllnt tho cndcnvor to  secure the passage of this 
mc:~st~i-e of cotlificatioi~ innposes upon thein the duty to 

p i l l  a n  u~~tlci-stn~ltling of thc real cl~nl-actci- of t l ~ e  s c b c ~ r ~ e  

; L L I ~  its lri-c)b;il,lc eflcct upon t hc L C  V I -  \VitIr such 
a s  these it  is :I gl-;~telul, ancl may bc n useful, oflice to  en- 

dea\rol- to n1n1;c clcal- n.h;lt "codi~icntion" really is, in the ioi-111 

in nrllicl~ it is :~ttenlpted 1 1 ~ 7  thc scllcnle so pel-sistently urged 
upo~r  the J,cgisl:ttui-e ; to s h o ~ r  its inability t ~ )  bring about 
any imp'-r)~-urlent, and to point out  the inischiefs \vhich 
wo~llcl flu\\. fl-om its acloption. 

'I'hc in.litl q~icstion I \vIiicl- the cspcdicncy of s l~cll  
c l i t i  ' I S  I i t  \\.I~iclr \\lc arc dc:tlilrg- clel)r:nds, is, 

01-clel-1). fo~-l~~-..--:iIl of n~liich may bc ncco11rl)lishcd 

it s c l l  1 red 11cetl to :il/,iii~lg 
------J 

a n d  enactcil ; I-!  fr)l-nl; i l l  otllcl- \v(jrds, wlic:tl-~e~- it 

~ h o u l c l  be co/lz~c-)-trtE fro I? I / I I T C ~ ? - ~ Z ' / C I /  to z i / ~ i t i c ~ ~  /nit!. TI1 c fi I-st 

inquiry, thci-cfol-c, sl~oulcl be, i n  what p:~~-ticulnrs tllcsc two 
forins or lu\v cliffel-, ancl wlint conse(l:~c~lces inust flo\\r from 

the con\rcl-sio~l of tlrc fol-111~:- into the lnttel-. 
Thc  \~;l~olc acl~ninistl-ntio~l of la\v consists in  nl,pl~-ing the 

national st;lncl:ii-(1 o r  iclcal of j ~ ~ s t i c e  to.hlill~an affairs. That  

is true ~vhet'hcl- this stxnclal-cl is to be fo~ind i l l  t l ~ c  \vi-ittcn 

s t a l ~ ~ t c s  of ;I I,c.,gisl:ttu~-c, o r  t l ~ c  L I I I \ ~ L . ~ ~ ~ C I I  1-111~s S : I I I C ~ ~ O ~ I C C ~  

by the courts. TVlrcn wc arc obliged to  sccl; for it  i n  tlrc 
lattei-, the i n q ~ ~ i l - y  is ~isually sntisfietl \\rithout d i f l i c ~ ~ l t ~ . ,  if 

thc particular case 112s bcfarc 11nppc11ed and been consid- 
ered by the courts ; but if it prcscnt nclv fcat~~l-es,  diflcl-cnt 
minds may differ concerning the  rule whicll just icc slroulcl 
apply, ancl the do r~b t  can bc 1-csol\~ccl only by tlrc iroice of 
t c  t - ~ L S .  'IJlltil this has ;~~ l t l l o l - i t a t i~c  ci inny 
bc snicl to  11c uilcertain 117hnt the rule is U~~c(~)tnLj~ty, 11~1-C-  

fore, i n  tllis form, and i n  such instances, I 3 21-istic 

featlire of un\-\ri-ittclr law. If, ho\veircr, a I - L I ~ C  clc:~rljr tin- 

qucst:io~i of justice or injustice, ivlricll was tile si:)lc r;olli-cc 
ol t l ~ c  u~lcci-t:ii~ity i~elol-c spokci~  or, C:LII be 1-;~isc(l. I t  1i1:ty 

be tliat the case is ob\~iously ollc \vhich tllc fraincl-s of the 
statute did not fol-esce, and clicl not mal;c p~-o\risiol~ for-, and, 

cooscqlicntly, t h c  cnfol-ccu~c~rt of t l ~ c  rule its \vl-ittcl~, \ \ r i l L  

'worlcgi-osi injustice. , I t  miry bc that tlie cilsc is so clc:l~-as n 

simylc qucstion of justice o r  injuslicc t.Ir:tt all inin(ls \\ <,i~ld 
agree thnt n tliilci-CIIL I-lllc o/iLq/it ti, bc apl)liccl, and, col~sc- 
qucntly, tl~;tt, \\7c1-c tlicl-c no st;ltutc, tllc I-ulc of t11c I I I ~ \ \ - I  i t  tcil 

I:im woilld not ollly be just, but fl-cc ci7cn fl-0111 ailjr L O I - I ~ I  of 
L I I I C C I . ~ ; L ~ I I ~ ~ .  l t  \iroillcl be to no ~ ~ L I I - ~ ) O S C  1.0 111-g-c c:o~~:;i(lc~-;~- 

tio~rs lilic tllcsc.. 'I'tic laiv \\-oilld l,c cniol-cccl a s  ir st~ i ,d  
































































































