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PREFACE

| take particular pleasure in introducing this work and recognition is owing to Pro-
fessor John H. Crabb (or accomplishing the notable task of rendering the French Civil
Code accessible to American lawyers.

About forty years ago, when Frenchmen attended international meetings, their
foreign colleagues, and particularly those who belonged to countries of the common
law, looked upon them with envy: they brought one or two small books, and they
consulted them like a Bible containing all the essential provisions of their law. It was
their codes. Napoleon, at the beginning of the nineteenth century, at the same time
when he established in France an administration whose essentials remain today, gave
us several codes; the principal and first one was the civil code whose translation into
English is the subject of the present work.

These codes, by reason of their excellence, remained without great change during
the nineteenth century and sgrved as models for numerous foreign codes.

Since the beginning of the twentieth century, and especially since the Second
world War, they have been extensively amended, even revolutionalized. Thus it is
that our Commercial Code is but a skeleton, the greater part of provisions of interest
to commercial law being found now in other statutes.

But on the other hand, so far as the civil code is concerned, if more than 700
articles have been amended, the others still reproduce the text of 1804. Such is the
case particularly for the greater part of the provisions relative to contracts and obfiga-
tions.

And for all these matters it suffices to refer to the very complete introduction pre-
pared by Professor Crabb.

It seems to us opportune also to emphasize the following points:

From the point of view of the specialist in comparative law, the French Civil Code
is certainly one of the best examples of legislative text from a country of the civil
law.

From the point of view of form, the work prepared by Professor Crabb seems to us
to have succeeded particularly well.

In a very clear and complete introduction is found a veritable small course in the
history of French law.

The text of the code is itself remarkably well presented and, each time that an
article has been amended, references to the amending texts are indicated.
extensive glossary will be very useful to American jurists; it will permit them
especially not to allow themselves to be fooled by “false friends.” The term équité,
for example, does not correspond entirely to English or American “‘equity.”

Lastly, an alphabetical index permits an easy finding of the particular provision
which is being sought.

We are convinced that this important work will help jurists of our two countries to
know each other better, and we owe special thanks to Professor john H. Crabb to
have thus contributed to strengthening the bonds of two centuries which have existed
between our two countries.

Roger Dorat des Monts
Rédacteur en Chef

Paris, December 1976 de la Semaine Juridique
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FOREWORD

The need for a new translation of the French Civil Code has been felt for a long
time. Previgus translations were not many, and in the last few years they became out
of print. It may be said that there are no perfect things on this world, and certainly
this was true wilh the above translations. In his introductory comments, Professor
Crabb explains why it is so difficult, or even impossible to convey the meaning of
terms used in one legal system in another language to jurists in a foreign system
where there are no corresponding institutions and where legal reasoning follows a
different path. In addition, purely human factors and shortcomings make the task of
translating correctly legal texts a Herculean job. Besides fluency in both languages,
an excellent knowledge of two legal systems is a prerequisite.

For many law professors, lawyers and students, the new translation will be the
only one available. Professor Crabb undertook his task with full understanding of his
responsibilities. Our observations are intended to be a foreword rather than a review
of the work he has performed. Therefore, we will abstain from making any evalua-
tion. The future will show the value of the translation and the kind of service it rend-
ers to all who have to work with French law but cannot use the original texts. The
transtator had the necessary background to undertake his delicate and tedious work.
Besides teaching and doing research in the United States, he traveled extensively,
lectured in many foreign countries (mostly French speaking) and is a student of vari-
ous legal systems. His interests are not limited to one or two fields of the law.' He
considers a legal system as one entity, its various departments being interwoven and
interdependent. Such an approach is an asset for an undertaking of this kind.

Serious problems confront the comparatist in every phase of his work—studying,
doing research, teaching, testifying as an expert, drafting legislation; but they are par-
ticularly acute when a legal text has to be introduced faithfully to foreign readers.
Professors in the United States are familiar with these difficulties, when trying to use
the case method for teaching American law in a foreign language or illustrating
courses and seminars in comparative law with statutes and judicial opinions of other
countries. No matter how diligently and how long one works on the final text of a
translation, one cannot escape a feeling of frustration. One is never satisfied with the
result. For a translator, such a reaction is more than a daily occurrence. He lives with
it throughout his labors.

But the task has to be performed, even though perfection will never be achieved.
Even the most respectable code translations have been criticized—and the criticisms
have been warranted. A serious mistake is to translate the German term Hand-
lungsfaeigkeit as capacity to enter into commercial transactions; a more serious error
is to understand the word batiment in art. 1386 of the French Civil Code as meaning
a ship rather than a building. In these extreme cases, mistakes could be avoided by
checking, double-checking and re-checking; but in countless instances, a precise ren-
dition of a legal concept from an unfamiliar system cannot be achieved. Thus, the
common law institutions of trespass or battery, as basic and simple as they are, defy
vndeavors of translation into French.

Persons having some comparative law background who use translations of foreign
codes are aware of these troubles and of hazards created by reliance on the accuracy
of the translation without any reservation. But even for them some comments and
introductory observations may be helpful. For those readers who have never had
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extensive experience with comparative and foreign law, such supplements to the trans-
lated text are vital. They are furnished by Professor Crabb who warns the public
against an uncritical approach to the words and terms used in the translation and
explains the possible meaning of some of them in a valuable appendix bearing the
title of ““glossary’’.

The fact that a civil code is the basic document in the life of a civil law country
does not need elaboration. Most legal problems of the jurisdiction revolve around it.
The knowledge of a legal system depends on the understanding of its civil code
where such exists. In the world of today, with the ever increasing intensity of interna-
tional and transnational relations, presentation of foreign law to the legal profession
is a must—and translations are the most obvious and important tools in familiarizing
jurists with other legal systems, just as translations of literary works are necessary for
serious studies of foreign literature. It has been said that good translations of poems
and fiction are not easy, and only most able translators achieve desired results. As a
matter of fact, if successful, translators gain recognition, make history in the de-
velopment of literature, are given awards and prizes; and still their task is infinitely
easier than that of translators of legal materials. In literature, one word may freely be
replaced by another. It may, and it has happened that the translated text is an im-
provement over the original. The use of the language may happen to be more effi-
cient, the style may be more elegant, the-descriptions more colorful. But in the law,
there is no room for improvements or changes. Every term has an established mean-
ing and any licentia poetica may lead to confusion, misunderstanding, misapplication
of the law. Precision and consistency in the use of words, which are virtues in every
field of learning, are elementary requisites in the legal profession, particularly essen-
tial in the work of a translator.

Unification of the law would base legal relations between persons in various juris-
dictions on more certain grounds, and the result of possible disputes would become
more predictable. To minimize uncertainties and frustrations, a trend has been felt, in
federal unions, to adopt uniform rules in the legal systems of the members of federa-
tions. Commercial law, as the field of law having less local flavor than any other,
was the first to undergo the process of official or unofficial codification and to be
either adopted by members of the federal unions or centrally enacted, if the basic
law permitted such a procedure. This is what happened in Germany, Switzerland
and the United States.

But uniformity of legal rules which regulate relations between human beings living
in different jurisdictions is vital not only within federal unions but also in countries
whose citizens have legal transactions with each other. The Rome Institute for the
Unification of Private Law is the most outstanding expression of this need, and the
pre-war project of a Franco-ltalian Code of Obligations has served as a fine example
of legal cooperation between jurists of two nations which have some common fea-
tures. On a larger scale, the necessity for the same treatment of legal problems in
transnational relations has appeared in the countries of the Common Market which
do not have the same legal heritage and background. This has given rise to spectacu-
lar developments in ‘international legislation”’, organization of the administration of
justice, and judicial decisions.

However, even complete uniformity will not bring about the desired certainty of
the law if the same legal text is in force in various languages with apparent dis-
crepancies and possibilities of conflicting application. This problem may be felt in
every country, be it federal (like Switzerland) or unitary (like Belgium) where there is
more than one official language. Within the same area of sovereignty, it is moderated
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by the existence of a national supreme court which must be followed by all others.
without such a body, linguistic problems, along with some others, may be acute.

Prima facie, Professor Crabb’s translation is well-suited to be presented (o the
readers for evaluation in terms of its actual use. They will find data on the statutory
history of each article which has been affected by legislation. Again, for the unin-
itiated, the discussion of the historical and comparative background of the legal rules
are provided, helpful for the acquisition of a proper perspective.

We hope that the future may prove Professor Crabb’s translation to be as accurate
and reliable as possible. May it be used frequently and with confidence, and may it
promote the scholarship in the field of comparative law which, in turn, should con-
tribute to a better understanding between the nations and the resulting friendship be-
tween the members of the international community!

john N. Hazard Wenceslas ). Wagner
Columbia University University of Detroit
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INTRODUCTION

. Comparative Law Setting

The aspects of comparative law involved in presenting the French Civil Code in
English go far beyond routine finguistic considerations. They cross the great wa-
tershed between the two basic systems of western law, the Anglo-American and civil
law systems. The designation of “common law’ rather than Apgla-American is also
respectable, but is less accurate. Also, ““Romano-Germanic” is sometimes used rather
than “civil law” as the name of the othér great system. It has the appeal, among
others, of offering a more satisfying common denominator with ““Anglo-American,”’
but in fact has secured less widespread usage.

With one major reservation, these two systems may be said to divide between
them the essential totality of law in the world. The reservation concemns the legal
systems of countries with official communistrégimes and the notion that their law
should be segregated from the other two as a third basic system. Such segregation
does not result if one applies the formal classifying criteria of “‘sources and
techniques” to determine groupings of legal systems. But it is considered that the
very function which Marxist ideology attributes to law itself is so different from west-
ern concepts as to create a legal system which realistically should be considered as
separate. Islamic law can be considered as a minor reservation to the gross bi-polar
classification of law in the world. It has almost disappeared as an independent legal
system of any sovereign state. It is more importantly present as a traditional law g
ing a limited field of operation within national legal systems organized as belonging
to one of the great basic legal systems mentioned above. Other systems of traditional
law still exist which function exclusively in subordination to one of the great systems.
They are principally Hindu law and the customary laws of Africa.

Such is the general setiing of our focus on the distinction between Anglo-American
law and the civil law, and ultimately as it is more particularly manifested between
American and French law respectively. Receptivity to a translation of the law of a
system of the other legal family involves an awareness of the basic differences in
fundamental fegai institutions. This is what comparatists mean by the differences in
sources and techniques. The translation cannot recast these sources and techniques
and employ those used by the legal system into whose language the translation is
made. The translation seeks to make the foreign system linguistically intelligible, but
the user must be prepared to find legal concepts and notions that are unknown in his
own system. This can also mean that his own language has no vocabulary to express
such ideas, with the result that he may be surprised sometimes by unexpectable lin-
auistic usages. Excessive concern for the user’s comfort in reading would introduce
self-defeating inaccuracy. A translation cannot at the same time function as an
cxplanatory treatise.

Between national legal systems belonging to the same basic family there are
similarities of legal institutions which generally permit relatively easily a comprehen-
sion and accommodation of the differences that exist, as compared with the much
greater difficulty between two systems belonging to different families. Nevertheless,
cach national legal system is distinct, and between members of the same legal family
varying degrees of comparative difference exist. This is also true as between states of
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the United States, which in termsfof legal system are each almost “sovereign,” so that
in a strict sense “American law{ is a kind of geographical expression rather than a
formal reality. Nevertheless, the franslation is presented with reference to the general
unity of American legal culturg, This necessarily excludes the particularisms of
British-oriented legol systems onthe “Anglo-" side of the hyphen. But for users of
such background the family similarity of Anglo-American law should eliminate seri-
ous difficulties.

The distinctions between the Anglo-American and civil law systems are considered
to stem from their different essential hallmarks. Anglo-American law issued originally
rom the activities of the English royal courts, and preoccupation with judicial deci-
sions continues to reflect its essential idiom. The civil law on the other fiand looks to
legislation as the nuclets upon Which Tegal system is erected. And the basic codes
are the most seriinal of such Tegislation and set the tone for the entire egal system.
The Civil Code is the most basic of the codes and the most fundamental and perva-
sive single element of all French law. The same statement is applicable, though in
lesser degree, to the entire system of the civil law due to the seniority of this Code
Napoleon and to its profound influence in many countries of this legal family, in-
cluding ones that never knew the imprint of French empire.

.

Il. Historical Background

of the French Civil Code

The French Civil Code may be said to have initiated the contemporary system of
the civil law as we know it with its codifications. But it did ot TesuiTTrom a Hash
of inspiration or genius by Napoleon or anyone else. Rather was it the cumulation of
centuries of legal history and the interaction of Roman faw with the localized and
customary laws that evolved in Europe after the fall of Rome.

The barbarian invaders who set up their kingdoms in the former territories of the
Roman Empire by no means despised things Roman. On the contrary, they sought to
emulate for themselves those aspects of the superior Roman civilization which they
admired. This included Roman law, and some of them sought to adopt for them-
selves suitable parts of it, which came to be called the leges romanorum barbarorum.
Other efforts did not seek to adopt Roman law as such, but with an awareness of
Roman techniques, sought to cast Germanic tribal laws in a similar manner, through
what are known as the leges barbarorum. However, such efforts at ordering legal sys-
tems did not thrive in the chaotic conditions that prevailed in the post-Roman period,
and they faded into oblivion. Roman law generally ceased to be the law in practice,
and was supplanted by localized laws of a customary nature upon which feudal laws
became engrafted. Roman law represented a degree of sophistication not in keeping
with the rude societies of the early Middle Ages. it became largely an academic kind
of faw, preserved mostly in monasteries which were the centers of scholarly activity.
However, it had some survival in application in Italy and some other heavily
Romanized parts of the former empire.

But the Eastern Roman, or Byzantine, Empire centering on Constantinople was vig-
orously continuing Roman civilization. indeed, it was here, in the century following
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the fall of Rome itself, that perhaps the most significant event of Roman law took
place. This was the promulgation around 530 of the Code of justinian as the sys-
tematizing of the whole of Roman law as it had developed. This convenient packag-
ing of Roman law ultimately had particularly significant consequences. The Univer-
sity of Bologna was founded in italy in 1187 at the beginning of the development of
European universities. Because of the availability of the Digest, the one of the four
parts of the justinian Code especially designed for instruction in law, the teaching of
law was highly feasible. Law was one of the four faculties with which the University
of Bologna began its existence, and was a standard part of the curriculum of univer-
sities that quickly spread throughout Europe. And the law taught was Roman law,
based on the Digest. As students graduated and took up professional work they natu-
rally sought to see applied in practice the law which they had arduously learned at
the university. Here, then, was an impulsion of continually increasing strength to-
ward the resurrection of Roman legal concepts as the law in practice.

This is the legal tableau presented by the Europe of the later medieval period. The
central royal governments were typically weak, with large autonomy enjoyed by
local feudal magnates. This militated against unified law issuing from a central
source and favored the predominance of local law of a customary nature. Yet The
glories of ancient Rome and its unity represented an ideal toward which medieval
Europe aspired, however ineffectually. The usually shadowy Holy Roman Empire is a
manifestation of this aspiration, wherein it was hoped that Christendom could be
temporally united under one emperor in tandem with its spiritual unity under the
pope. Roman law, however vaguely understood or infrequently applied, nevertheless
enjoyed prestige as a superior kind of Jaw, and as a hope of realizing the ideal of
unity so far as law was concerned. Even if its direct application was inhibited, its
analogies could be urged as persuasive reason, as distinguished from binding author-
ity. There were also royal “‘receptions” of Roman law, whereby the application of
Roman law by courts and officials was authorized at least as an option. The general
dynamics of the situation were towards Romanization of the law.

Unity of the law was assuming ever greater importance as a desired objective. The
petty systems of local law were increasingly unsuitable as nation-states emerged,
with the royal authority succeeding in subjecting feudal autonomies to its regular
control. The local law was usually not in written form, so that its low degree of con-
sistency and accessibility was increasingly unsatisfactory as interregional communica-
tion became more common and the demands of legal regularity more exacting. The
written form of Roman law was an obvious antidote to this situation. In addition, the
Justinian Code stood as an example of the technique for unifying law. The most suc-
cessful of medieval efforts to deal with this situation was the Siete Partidas instituted
by Alfonso X of Castile around 1250, and these “seven parts” of the taw served, with
two important updating revisions, as the basis of Spanish law until the adoption of a
code along Napoleonic lines in 1886.

The situation in France in the Middle Ages and early modern times was that of a
legal systems. The country was, however, divided into the
lahd” of Customary law—Ie pays de droit coutumier in the north—and the land of
@aw~é pays de droit écrit in the south. Roman law became received as ad-
missible in principle throughout France as persuasive authority (raison écrite). In ad-
dition its application was authorized, but apparently not obligatory, in the land of
written law, although it seems doubtful to what extent it actually was applied even in
the south in preference to the local law. Occasionally under local initiatives these
customs were reduced to written form. But the major impulse for putting customary
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law into written form came from the Ordinance of Montils-les-Tours in 1453 under
Charles VI, whereby it was ordered that this be done for all the customary laws of
France. While execution of this command was dilatory and spasmodic, by the begin-
ning of the eighteenth century the work was essentially accomplished. It was not per
e either codification or Romanization. However, in the process the smaller, vaguer
and overlapping customs tended to disappear and to be absorbed by the larger and
stronger ones, so that some sixty customary legal systems emerged in written form
from an original list of some three hundred. The C‘LLs!t_g_n_\__c'_f_Ems in its version of
1670 became the leading custom, and reference could be made to it when other
customary laws were deficient or uncertain in providing solutions. This Custom of
Paris was also the basis of the law of Quebec until its adoption in 1866 of a
Napoleonic type of code.

This simplification and regularization of the customary laws did much to prepare
the ground for ultimate codification. Moreover, the drafters would tend to borrow
from the written Roman law sources to cover gaps and uncertainties that were found
in the customary laws. In early modern times further Romanistic infusions, although
adapted to contemporary conditions, came from prestigious writers on legal doctrine
known as pandectists, rather in the tradition of the jurisconsults of the ancient Roman
Empire.

This state of evolution of the law caused increasing agitation to go beyond mere
written compilations to the creation of unifying and rationally ordered codifications.
Despite the progress already registered, Voltaire could cast one of his characteristic
barbs, with the legal system as his target, by saying that one changed his law as often
as his horse, such relays then being a matter of about thirty miles. There was obvi-
ously nothing novel or original in the idea of codification. There was always at hand
the enduring example and tradition of the Code of justinian whose influence had be-
come so pervasive in European Jaw. In addiion to the Siete Partidas, the Scandina-
vian countries in later centuries had each developed a sort of national codification,

though none of these seem to have significantly influenced their neighbors in a direct -

way. In France during the reign of Louis XIV there were four Grandes Ordonnances
which in effect codified on a national basis certain defined partsof the Taw—But de-
spite such ferment, the natural resistence and inertia of long-encrusted legal prac-
tices and the resulting entrenched and local interests remained as formidable obsta-
cles to realization of the appealing ideal of unification of the law through national
codification. The Prussian code of 1794, although it proved to have little influence in the
wake of the ensuing Napoleonic upheaval, is considered to be the first of the modern kind
of national codifications.

The Revolution with its categorical break with the Ancien Régime was a propitious
moment for France to undertake codification of its law, if revolutionary turbulence
were not to inhibit such a serene kind of activity. The new republican government
passed legislation in 1792 directing codification of the law. But it was not until the
strong hand of Napoleon had imposed internal stability and dominated external
enemies that the project was accomplished in 1804.

Chief responsibility for drafting a civil code as the first of the codifications was
given to a commission headed by Portalis and Tronchet, two lawyers of distinguished
reputation. They were installed comrortably in the chateau at Fontainebleau, where
the elegant table on which they labored stands on display, and assisted by colleagues
they accomplished the actual drafting in a matter of months. Aided notably by their
colleagues Maleville and Bigot-Préamenaneu they drew upon Erench law as it had de-

veloped with its blend of Romanistic and customary elements and the recent infu-
—_—
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sions r'r_nm legislation of the Revolution. Portalis, of academic bent, emphasized the
Romanistic aspects, while Tronchet was a practicing lawyer attuned more to the cus-
tomary elements. These different penchants, rather than frustrating collaboration,
were ideal ff)r producing a cude blending the two basic clements of the then existing
French law in its dispersed condition. Their task in creating a civil code was to distill
the most bas@ and enduring elements of private law whereby the essential rights and
obligations of and between citizens in their private affairs of life would be set forth.
_The code was to provide a scheme complete in itself for this indispensible element
tpr the operation of a viable society, in terms of fundamental valucs assumed by
European civilization and compatible with the innovations of the Revolution. Though
the text of the Code was completed in 1804, it was not put into efiect until 1805
which is also used in referring to it. - l

The F‘rlench Empire of Napoleon annexed outright the entire Low Countries (the
present “Benelyx”’) and large parts of Germany, haly and Switzerland, to all of which
the Civil Code was applied (leaving aside from Qiscussion Trans-Adriatic territories
known as “Mlyria” that were also annexed). In addition the Code was adopted in
some client states or protectorates, this occurring in Poland and some German states
which 'had not been annexed to France itself. Upon recovering indepéndance these
countries, VYI(h minor exceptions, did not summarily throw out the Civit Code as part
of the law imposed by a foreign conqueror under whom they had languished. Rather
they seem to have judged it on its own merits, found it superior to their earlier Sys-
tems of law, and retained it, with whatever modification they wished, as an ongoing
!_)asns of legal system. The German and Swiss areas ultimately did depart to join dif-
ferent movements of their own national Taws which subsequently resulted in each
establlshmg_ its own system of codification independantly of the Napoleonic model.
But otherwise the scheme of the French Civil Code extended later into some other
European_countries and areas which it had not entered at the time of the original
Napoleonic impulse.

The Civil Code followed the French flag around the world as France developed the
bulk of its coloni_al empire in the nineteenth century. These colonies upon becoming
m}depgndant retained the Civil Code and other French legal institutions as the bases
of their modern legal systems. The Civil Code has also made appearance in parts of
;he world that were never touched by French sovereignty. Latin American countries
in seeking as the basis of legal system something more modern than The Spanish law
which they had inherited, leaned heavily on the guidance and framework of the
French Civil Code. Parts of the Arab world which had experjenced British rather than
French colonialism, after achieving independance constructed their modern legal sys-
tems on French models rather than to continue with law based on English style.
Non-European societies which were never subjected to European colonialism ulti-

varying degrees borrowed, adgpted or at least studied the French Civil Code. It seems
fair to say that the French Civil Code is the most pervasive single phenomenon of the
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mately replaced their traditional legal systems with modern law, and in so doing in))/

entire world of the system known as the civil faw.

~ These expansions or peregrinations of the French Civil Code beyond the traditional
frontiers of France are primarily in terms of providing a framework for organizing a
tundamental aspect of legal system and as a point of departure for legal reasoning,
rather th;n pf adopting the Code in toto or verbatim. It is a question of adaptation
and of picking and choosing, and closeness to the French original is variable from
situation 1o situation. Many articles are specifically applicable only in France or
make sense only in terms of a society whose institutions and development are simi-

5




lar, at least potentially, to those of France. Excessive enthusiasm for the French Civil
Code caused Bolivia to copy too much of its text in 1845 for that country’s own new
civil code, with ludicrous results, given the vast differences in circumstances of soci-
ety as between France and Bolivia. Even the most transportable articles which
abstractly state basic legal principles are typically recast in an idiom varying from the
French original.

The concise nature of a code makes it eminently practical when it is a question of
exporting or importing law into places other than that of its origin. This is so as con-
trasted with traditional and customary systems, with their diffused and sometimes un-
certain sources from which the law must be gleaned anew for each application to
particular cases and problems. Hence it is not surprising that countries contemplating
the installation of a new legal system should look to a conveniently ready-made
basic foreign code, already proven in application, which can be molded and adapted
to the more particular needs and purposes in view. Moreover, a code can “stand on
its own bottom,” and is usable without necessarily importing encumbering authorita-
live interpretations already given to it elsewhere.

The French Civil Code has had a marked preeminence, though not a monopoly, in
the matter of exporting codes in the world of the civil law. Various rather apparent

reasons can he offered for this preeminence. It enjoyed seniority as the_first basic

code to emerge from the movement toward codification and unification which had

~widespread and continued application. Its most serious competitors were decidedly
Tatecomers. The imperial impulse given to it by Napoleon from its beginning was
clearly a factor. And it managed to divorce itself from the taint of being an imposed
aspect of French conquest, except perhaps in Germany to some extent. Rather was it
mostly viewed as part of the continuing benefits secured by the French Revolution,
and hence congenial to nineteenth century liberal thought. As to acceptability in
post-Napoleonic reactionary circles, the fact that the restored Bourbon monarchy of
Louis XVIil expressly continued the Code in force surely helped to insulate it from
attack as a revolutionary abomination. And it was, after all, the culmination of long-
standing movements in legal thought pre-dating the Revolution and not associated
with its ideology. Obviously, its presence and availability were powerfully enhanced
by the French colonial empire on which the sun never set (nor does it even today).
Although the Civil Code may be said to be based on the assumptions of a liberal
bourgeois society of Europe, it has no express ideological affiliations or par-
ticularisms, and largely presents itself in a manner to be applicable to human society
generally. Given the dominance in the world of bourgeois liberalism, at least outside
of now communist countries, this neutrality of the Code has furthered its propagation
internationally. It also early acquired an international reputation as an excellent pro-
fessional work of its kind. The longstanding presence of France as a great world
power and Tts international prestige in cultural and intellectual matters, even if some-
times embattled, may generally be cited as significantly contributing to the dissemi-
nation of the Civil Code internationally.

As an addendum to the above historical synopsis, it is to be noted that England did
not figure in these developments of continental law. This is despite the fact that Eng-
land was otherwise a major actor in European affairs and movements during those
centuries. The reason for this can be ascribed to the outcome of the Battle of Hast-
ings in 1066 and the resulting Norman French conquest of the Anglo-Saxon king-
dom. William the Conqueror then proceeded to wipe the feudal slate clean by dis-
placing all the Anglo-Saxon lords and distributing their lands to his own followers.
These newly installed feudal lords were freshly dependant on the king for their be-
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nefices and in the midst of a potentially rebellious conquered population. They could
scarcely afford 1o assert autonomy against the royal power in the typical fashion of
feudal magnates on the Continent where central governments as a consequence were
normally weak. A capable and vigorous ruler, William took advantage of this situa-
tion, unusual for the age, of subdued local autonomy, and fashioned a system of
strong central administration. He sufficiently institutionalized it so that it developed
its own momentum and continued in succeeding reigns regardless of the capabilities
of the occupants of the throne. E
Most significantly, the royal ini i rly_developed i courts whose
decisions, backed by an effective central authority, were law throughout the king-
dom. These decisions became binding precedents for the future, and thusThey be-
came the “‘common law” for 3T of England. This contrasted with the localized dis-
persion of Taw WRIcH, a5 we have seen, prevailed on the Continent in the Middle
Ages. This meant that at the time when Europe was turning significantly toward
Roman law as a device for improvement and unification of the law, with all the con-

sequences that eventuated, England already had its unified and satisfactory systW

national law, and felt no need to resort to Roman {aw.SFrom this point of original
divergence the two continued along paths of separaté development, resulting in our
present bifurcation of western law.

Had England not become a great power with its own worldwide empire, it might
well at some point have conformed to the legal concepts prevailing on the entire
Continent. The territorial expansion of English law came about entirely through the
imperial extension of British sovereignty, but did not extend completely throughout
the British Empire. English law was not established where British sovereignty ex-
tended into areas where a Romantistic legal system had already become entrenched.
This means principally Scotland, Quebec and the South African complex of coun-

tries. And the Americans never extended their English-desce to accompany
thexr acquisition of savereignty in the state oKTouisiang#Puerto Ricé and thef\gﬁ@
pines. There has been substantial input of Anglo-American law in these cases, espe-

cially as to procedural law, and they may be considered ““mixed” legal systems, but
they usually are classiﬁe’d with the civil law. Anglo-American law is of a traditional
nature, and essential to its operations is the availability of indefinitely voluminous
reports of judicial decisions, with no completely precise limits for these precedents as
to time or location. This has meant that expansion of Anglo-American law as a legal
system has depended wholly on the presence of British or American sovereign ad-
ministration with an apportunity 1o sink its own roots in the territory in question as to
legal practice and precedents and without having been pre-empted by a civil law
system. Thus Anglo-American law has not been an item ““for export” as described in
the case of the civil law and of the French Civil Code in particular.

1. Notion of the Code

A code is an ubiquitous notion in law, and is certainly no stranger to Anglo-
American law. It is simply a descriptive designation of a certain kind or style of legis-
lation. One may ask wherein it is different as between Anglo-American and the civil
|qw, and what is distinctive in particular about the French Civil Code apart from its
history. An answer can begin by examining three basic American usages of “‘code”
as an expression or an idea.
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in a loosest sense Americans may use “‘code’” as referring collectively to the whole
of the legislation of a state. This may mean nothing more than a compiling of all the
laws by collecting them together in one place as a set of lawbooks. This includes alt
the laws that have ever been enacted by the legislature without ever having been
officially repealed. Any systematic arrangement by subject-matter is primarily at the
discretion of the compiler or publisher rather than through legislative mandate. Over-
lapping and inconsistent laws and those in desuetude formally continue in the com-
pilation so long as the legislature takes no annulling action. When long outmoded
and forgotten laws remain in the statute books they can read as absurd under con-
temporary conditions, and may be resurrected only by humorists for the sake of a
joke, Some states officially call such collections of their statutes “‘compiled laws,”
but this does not necessarily exclude more or less popular reference to “'the code.”

A second American usage is in the classic tradition of a code. This is where the leg-
islature has ordained a systematic arrangement of all statutes under a logical scheme
of subject-matter headings. The debris of inconsistent, inapplicable and forgotten
legislation is thrown out. It provides a framework whereby new legislation can be
inserted in the subject-matter niche appropriate to it. Keeping the code tidy and effi-
cient depends on the legislature, aided by a professional staff, to tend to its statutory
housekeeping by indicating the proper insertions and formally repealing or amending
superseded or discarded legislation.

A third American use of code is to segregate a particular subject from the rest of
the faw and give it a systematic and comprehensive statutory treatment. This can
occur whether or not the entire body of legislation appears as a veritable code in the
second sense just discussed. It is a matter of legislative style and judgment as to when
a given subject-matter should be thus singled out and dubbed a particular ““code,”
though it is customarily done with certain areas of the law, for example, criminal
law. These particular codes may be very broad in scope or relatively narrow, and
there may be codes within codes. Among the very broadest may be cited criminal,
procedural and commercial codes, while among the narrower are highway, probate
and juvenile codes. The creation of a particular code suggests that its subject-matter
is viewed as conveniently susceptible of segregation and as being of more than
routine concern and worthy of continuing special attention and treatment. it is a mat-
ter of legislative discretion whether subsequent legislation on the same or a similar
subject shall be added to a code or left independently outside.

The French practice of codification is like the third of those just discussed of the
American. There is no notion of a comprehensive code to cover all French law or
legislation. Unless a statute is specifically stated to be inserted as part of a code, it
remains independantly as a “’particular law.”

Neither in France nor in the United States do codes have any special legal force or
status beyond any other legislation. They can be amended, repealed or superseded
as readily as any other statute, by the same or higher legislative authority which orig-
inally enacted them. But both cases represent an assessment that the subject-matters
of their codes are in some degree especially important to society and of permanent
or at least long enduring significance, While there are no inhibitions against making
changes in the code as they may seem to be warranted, it is_expected that the legis-
lator should take particular care in doing so, in keeping with the seriousness of the
original idea of a code and maintaining its internal consistency and cohesion and its
rapport with the law and legislation generally. Thus the distinction between codes
and statutes generally is a matter of attitude which expectably accords greater pres-
tige and stability to legislation specially invested with the dignified title of “code.”
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The degree to which such expectations are realized is indicative of the success or
quality of a code.

Hence, there are no basie differences between French and American codes as re-
gards their formal concepts. The differences lie in the respective roles which they
play, along with legislation in general, in their own legal systems. In the French sys-
tem, as in the civil law generally, legislation is regarded as the primary and ultimate
source of law. Given the attitudes and cxpectations regarding codes, they more than

“olher legisfation normally represent the nwsﬁtfgrlc_i_ammml tegal notions in terms of
being the starting point for legal reasoning an setting the tone for the tegal system.
When articles of-acode Torm the Basis of a judicial deeision, they are of course in-
terpreted by the court to resolve the particular case at hand. However, such judicial
interpretation does not become an authoritative precedent for subsequent interpreta-
tions of an article of the code. However persuasive such a judicial decision may be
in effect, future decisions are in theory based on reference afresh to the text of the
code itself without its being screened by prior judicial interpretations of it. The oppo-
site is true in the American system, where the final word on the meaning of any
legislative text is what the courts say it means. Even new legislation designed to
change the law as announced by a judicial decision is itself subjec inding judi-
cial interpretation. Brieﬂy;ﬂﬁ#ﬁWMook at legislative
texts, and to find the same in American law, look at judicia! decisions, including
those interpreting legislative texts.

The importance of this theoretical distinction is not to be underestimated in terms
of its influence on the different structurings of the two legal systems. However, it is
also true that, starting from this polarity, the two systems in routine practice tend to
approach each other. The citation of earlier French judicial decisions_is_perfectly re-
spectable. While it is in the guise of persuasive rather than binding authority, as a
practical matter it may often be determinative of a present judicial decision. If an
earlier decision was a normally respectable one, and if circumstances have not signif-
icantly changed since then, a court or a judicial system will naturally tend to reach
consistently the same results in similar cases. Although an isolated decision Tay be.
weakly persuasive, the doctrine of jurisprudence constante, where a number of
earlier judicial decisions all reached The same TesTiT, permits reference to them as
authoritative bases for a present decision. Analogously, an American court, however
untrammeled may be its freedom to interpret legislation, cannot arbitrarily ignore the
plain linguistic meaning of codes and other statutes. True, instances can be cited ol
tortuous decisions wherein what appeared clearly as ““black’” in legislative text issued
as “‘white” after its subjection to judicial ministrations, and courts may be accused of
unnaturally “legisfating.” But far more routine are instances where an American

court cifes plain statutory language as constraining its decision, even where it finds it
unpalatable as a matter of justice.

The foregoing discussion describing a primacy of codes compared to legislation
generally also suggests a preeminence of the French Civil Code within the already
cxalted legislative company of French codes, as a sort of créme de la créme or
primus_inter pares. This relates in part to the gradations of codes in terms of scope
and of nature o subject-matter.

While the Civil Code enjoys the prestige of brief seniority over all other French
codes, it is only one of five grands codes that were created under Napoleon in a
coordinated program of codification. The others were codes respectively of civil pro-
cedure, criminal law, criminal procedure and commerce. There are in addition many
other French codes, often referred to collectively as petits codes, samples of whose
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subject-matter are labor, forests and rivers, mines, nationality, social security, enter-
prises and highways. Especially with regard to codes of the narrowest subject-matter,
it seems to be a question of legislative style and discretionary choice as 10 whether
an enactment should be called a code rather than be an ordinary “particular law.”
But the five earliest codes are referred to as grands because they deal with the
broadest and mast basic fields of the law, and not necessarily because they are the
most voluminous. And because they deal with the most fundamental aspects of the
law it was normal that attention was first given to them. And within this elite group
of five, the Civil Code has primacy because the taw with which it deals is the most
essential and extensive of all.

The Civil Code is involved with what is classified as “‘private’ as opposed to “‘pub-
lic'" law—the two basic categories of the whole world of the civil law, which are not
truly found in the same sense in Anglo-American law, despite the familiarity of the
terms. Despite its invalvement with the public interests of the state, criminal law is
categorized with private law for certain purposes. The whole Romanizing movement
in the history of continental law dealt essentially with private law, emphasizing the
rights and obligations flowing between individuals. The parts of the private law em-
braced in the Civil Code were those that had evolved most particularly through this
historical development, were of the most fundamental and pervasive character, and
the most susceptible of application in any society, thus also responding to the endur-
ing ideal of unity of the law.

This rooting of the Civil Code particularly in legal historical evolution is an impor-
tant factor in its quality and stability. The otherwise highly competent drafters of it
were guided by the tested legal experience of centyries rather_than by their own a
priori réasoning, however brilliant,or by parochial particularisms or transient burning
contemporary enthusiasms—even though the latter were, in the event, the cataclysm
of the French Revolution and Napoleon.

The longevity and wide dissemination of the French Civil Code indicate that sound
choices were made as to what should originally be included in it. Such chaices are

discretionary and are not automatically dictated by the nature of things. Although the
Civil Code can be amended as freely as any other legislation, if it is to serve effec-

tively as a framework for ongoing development of the law, its original content must
provide orientation and guidance. The Code was not designed to be a once-and-
for .all proposition, and its amendment to respond to changing conditions was con-
templated. Perhaps this is best illustrated by the subject of nationality, which origi-
nally appeared as a title of Book | on Persons. In 1927 the articles of this title were
all abrogated and the whole subject was recast as an independant code of French
nationality. But despite many changes and amendments, the original structure and
choices of subject-matter of the Civil Code were such as to discharge well its func-
tion of providing a framework for the arrangement of future legal developments.

Of course, all French law is not to be found in legislation. Complete investigation
of a given point in French law involves, much the same as in American law, consulta-
tion of legal writing (doctrine), judicial decisions, administrative regulations, and par-
ticular practices and customs. Nor is all French legislation to be found in some code
or other. Nor do the codes necessarily cover the totality of legislation applicable to
their subject-matter. Thus the Civil Code, however effective as a point of departure,
does not guarantee to be the totality of legislation on the various subjects with which
it deals. In places it expressly refers to other codes or particular laws and incorpo-
rates by reference their provisions as the rules governing a designated situation. Or it
may generally state that supplementary legislation on a matter will be found in par-
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ti(:_ulnr laws or clsewhere. Nor can the legal researcher rely on the Code as always
being so helpiul in the way of express references or broad hints. As part of his craft
he must scan legislation generally to determine on his own judgment whether olhe;
statutes may also bear on the problem at hand, in the absence of formal references
between them and the Cade. And although such statutes as may be found are pre-
sumably harmonious with the Code, there is no guaranty that French legislators, like
their counterparts elsewhere, will never make inconsistent laws. ,

It may seem curious, particularly to Americans, that the French Civil Code has
continued on the seemingly even tenor of its ways despite wide oscillations of
French governrpental régimes. The Code has existed uninterruptedly through one di-
rectqrate, two 1mp§ria| (Bonaparte) monarchies, two royal monarchies, and four re-
publics, not counting provisional governmental arrangements around' the times of
1870 and of the Second World War. One way of explaining this is to describe the
C:V;I'C.ode as a kind of legal machine having a wide tolerance as to the politics of
;he régime under which it can operate, and represents only very bland and general
|deolog|cal assumptions. The ideologies represented by these succeeding French ré-
gimes, despite their mutual antagonisms and sometimes extreme rhetaric, never es-
sentially _depart d from the “liberal bourgeois” concepts of modern westéern society
upon which thg Civil Code was originally based. Perhaps the German experience is
even more striking in this regard, as none of the political upheavals in France seem
as extreme as the Nazi hiatus across the Rhine. The highly respected German Civil
Code beca}me effegtive in 1900, and has ever since served as the basis of the order-
mgAc')f affairs gf private law in German society, regardiess of the latter's catastrophic
political ’arjd international experiences. The situation has been variable where com-
munist régimes have become installed in countries of the civil law. But apart from
ghe early Soviet experiment with ““abolishing” law, in general it may be said that the
incoming 'communist régimes have not categorically or abruptly abrogated the civil
LOdES which they found in place, whatever might be the changes in legal system
ultimately ensuing.

The foregoing also points to the high degree of compartmentalization in France
and cher countries between "legal’” and “constitutional” matters which does not
exist in American law. The United States is at least highly unusual in the degree in
which it merges constitutional and legal issues. It has no separate judicial system or
procedures_ des!gned specially for constitutional matters, and constitutional issues
may be raised in litigation and handled by the regular judicial system in the same
way as any non-constitutional legal issue. In this way the American Constitution be-
comes highly enmeshed with “legal” matters. Some countries of the world, such as
Englapd, have no formal concept of judicial competence over matters of constitu-
Il(»)nahty Q{hers have a court or as in France, a council, which is not considered part
of thg Ju_diClal system at all, and whose sole function is its exclusive jurisdiction over
constitutional questions. Still others use their regular courts—and perhaps only their
highest court—for deciding constitutional questions, but only through distinct proce-
dures _clearly §egregated from ordinary litigation.

While no institutional common denominator is to be suggested between the
French Civil Code and the American Constitution, they can be seen as each having a
r_evered and \{ene_rable status in their respective countries. {n age they are both of the
s}ame generation in historical perspective, the French Civil Code being junior by less
than two decades. The American Constitution is the world's oldest, and its seniorit
Increases as a next oldest constituti here becomes repl ’d b
In addition to the reverence which it receives internally, it enjoys great prestige and
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influence internationally for the ideas which it represents or has produced, although
the document itself has been too particular, and now too antiquated, to lend itself to
exportation or copying. If passage of time necessarily tends to make it outmoded, by
the same token its continuing cffectiveness, with the escape valve of amendment,
adds increasingly to its lustre. An occasional opinion expressed that it is high time
that the United States had a modern constitution has not produced any perceptible
movement toward replacing the hallowed one of 1787.

Similar considerations undoubtedly operate in tending to preserve the original
French Civil Code. It has been extensively amended, but some sixty percent of its
original articles remain intact without any change of text. Other important codes
have been replaced by new ones, such as the Code of Criminal Procedure of 1958
and the Code of Civil Procedure of 1976. There are always suggestions that a new
civil code would be in order. An important reorganization of the Civil Code was
considered when a joint Franco-ltalian code of obligations was in fact drafted prior
to World War I, but it was never put into effect. Since that war there has been a
commission on revision of the Civil Code, but without any present indications that a
new Civil Code will soon issue from its activities. In any case, there is no suggestion
of immortality about the French Civil Code. Undoubtedly the day will come, even
absent any radical departure from the present legal system, when increasing obsoles-
cence of the Code and the awkwardness of many amendments will overbalance the
desirability of continuity with the Code as originally conceived in 1804. But there are
no present concrete indications that any such day is in the offing.

IV. Organization and Style of the Code

The French Civil Code when created was composed of 2,281 articles. Of which
1,356 remain intact, never having been amended by any subsequent legislation.
Most of the rest have been amended in some way, at least once, and in not a few
cases a number of times. Such amendments range from being a mere republication
of the old text, but under the authority of a new statute, to complete replacement of
text. Amendment also inciudes additions to old texts otherwise left undisturbed. The
remainder of the articles have all experienced abrogation but some of those have
been reinstated. Of these some have been abrogated anew, and a few articles have
vascillated severai times between abrogation and reinstatement. Reinstatement refers
to revived usage of the article number for a text, but not restoration of old text. Also
new articles have been added, and they, too, have of course been subject to sub-
sequent amendment and abrogation. Also there are articles whose otherwise super-
seded text remains applicable in certain situations, nearly all of them having to do
with property régimes for marriages contracted when the former text was in force,
and this includes the entire former text of lengthy Title V of Book lll. These legislative
interventions in the Code were relatively rare in the nineteenth century, but since
then they have been increasing at a generally accelerating rate. The following table
reflects these gross statistics on the Code as of the present writing.

Summary of Treatment of Articles of the Code

Original articles of the Code ... ... . . 2,281
Remaining unchanged .. ... L 1,358
Amended in any way, never abrogated ... oL oL 775
QOnce abrogated, presently reinstated ........ ... ... . e 21
In present abrogation . ........ ... . 129
Articles added, presently inforce . ...... ... ... . o 201
Total of articles presently inforce . ... ... ... o 2,355
Articles with former texts also in force in certain situations ............ 215

Maintenance of the Code has meant that legislative changes have been fitted into
the original organization of material. An abrogated article remains a numbered article
of the Code, even though without any text, and stands ready for re-use (reinstate-
ment) for new text appropriate to that place in the Code. Occasionally an entire sub-
division remains in a state of abrogation in such fashion. Added as opposed to
reinstated articles (although enacting statutes may refer to both as being “‘added’” to
the&Code) are inserted in the subdivisions appropriate to their subject-matter. To pre-
serve the numbering system such added articles take the number of the immediately
preceding old article with a 1" suffixed, and with -2, **-3,"" etc., when a number
of articles are added in succession. Such added articles are fully independant ones
and are in no sense sub-articles of the preceding original article whose number they
borrow. Thus the last numbered article of the Code continued to be 2281, giving rise
to repeated inaccurate statements that the French Civil Code consists of 2,281 arti-
cles, ignoring the ebb and flow of additions and abrogations. In 1975 it so happened
that the subject-matter of two added articles appropriately followed that of Articie
2281, and they were given the numbers 2282 and 2283, there being no need to re-
sort to the device of -1 and *-2.” Thus the significance for the Code of the number
2,281 has become only historical.

The Code is presented with many statutory citations, occurring mostly at the be-
ginning of individual articles. These are annotations of the history of legislative inter-
ventions in the Code. Absence of citation (uniess there is a master citation for an
entire subdivision, in which case an asterisk is found with the article) indicates that
there never was any legislative change of the article. An uncommented citation
means that the article was amended in some way. Where legislation involved abro-
gation or reinstatement, it is so noted. A citation down in the body of the text of an
article means that only that paragraph or part of the article was affected, often by
way of addition to the text of the article. Where a same citation is applicable to all
articles of a subdivision of any rank, a master citation is made at the heading
of the subdivision and is not repeated with the individual articles. Attention is
called to this both in the Analytical Summary and at the headings of the subdivi-
sions involved, with asterisks at the affected articles themselves as reminders. Where
an entire subdivision has been re-enacted it has sometimes been completely reor-
ganized internally as well, so that the numbered articles no longer deal with the
same subject-matter as formerly. This means that the legislative citations that had ac-
cumulated for a particular article number are no longer meaningful for it. Where this
has occurred all the previous citations at the individual articles are collected together
and listed at the heading of the subdivision, with no attribution any longer to particu-
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lar articles. This is noted at the heading of the subdivisions affected, and is in addi-
tion to the master citations just discussed. Where an uncommented citation appears
under the name of a subdivision it indicates a modification only of the entitlement of
the subdivision.

Part of the early appeal of the French Civil Code was its reputation for having been
well done linguistically, and couched in simple language avoiding unnecessary legal
grandiloguence and turgidity. However well it may deserve such praise, it cannot
escape from the limitations and necessities of legislative language. This means that it
cannot pretend to the literary quality of a Voltaire or a Shakespeare nor reach the
reader with the readiness of popular writing. French laymen, like their American
counterparts, complain about the obfuscation of lawyers’ jargon, and the Civil Code
does not escape from being swept up in this condemnation. But at least it can be
said that the French Civil Code is among the best of a class of writing that is geneti-
cally handicapped so far as winning popular acclaim for literary excellence is con-
cerned.

The many amendments and insertions mean that there is a linguistic time dimen-
sion to the Code, stretching from 1804 to the present, in much the same way as is
true with the English language, including its American variant, over such a span
While such evolution is far less evident in formal texts than in popular language, it is:
nevertheless present in both cases. Thus stylistic differences are observable bet\l/veen
the unchanged articles and those having modern texts. The unchanged texts some-
times appear quaint and whimsical to a modern reader. In the matter of presentation
and phraseology, it appears that the old texts do not follow the canon of legal
draftsmanship that repetition of precisely the same thought or reference should be in
haec verba. Indeed, it sometimes seems that the draftsman strained deliberately to
vary his language when he obviously wished to express precisely the same thing that
he had already said, suggesting that he was following a stylistic canon that favored
such variations. The modern parts of the Code normally do make verbatim repeti-
tions in such situations. Sometimes archaic words and expressions no longer in
common use have acquired a fixed meaning in legal contexts, and they may con-
tinue to appear in contemporary texts. Although modern texts generally reflect mod-
ern linguistic usages, some tendency to remain with slightly archaic but still familiar
statutory language is discernible.

The linguistic style of the Code in terms of tone or mood is predominantly descrip-
tive or narrative rather than directive or imperative. The reverse is generally true of
the style of American legislation. There are rather few words or expressions in the
Code that are peculiarly legal or that depart from general language. Its peculiarly
legalistic qualities appear more as intricate and interrelated passages which are in-
evitable in the structuring of legislative language, howevermuch it is deliberately at-
tempted to ““humanize” it. But generally the style of the French Civil Code is simpler
and less legalistic than comparable American texts.

The articles vary in length from a line to a normal printed page or so. The most
significant articles in terms of substance tend to be among the shortest. These are
the ones that announce broad general principles of law. They provide the orientation
for organizing the substance of the Code, and are those of greatest interest in terms
of the influence and spread of the Code outside of France itself. They tend to be
grouped together at the beginning of a title or important subdivision, often under a
subdivision of their own entitled “General Provisions.” The lengthy and involved ar-
ticles are usually those devoted to detailing, sometimes with minute precision, the
application of the general principles given in preceding articles. Except as sut;divi-
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sion headings so indicate of themselves, the Code makes no formal distinction be-
tween articles of basic principles and those implementing them. The extent to which
the Code proceeds from general principles to detailed applications varies greatly
among the fields of law treated. Matters dealing with property rights, for example,
tend to be pursued in great refinement of detail. On the other hand, the broad field
of torts, or civil delicts (the Code does not use the standard expression responsabilité
civile in this connection), is handled in one brief chapter consisting of five articles
extending a very short way into specific development of the material. The nature of
the subject-matter can suggest one or the other as being the preferable way of the
Code’s treating a given situation. It is part of the discretionary judgment as to what is
pest included or not in the Code, all things considered.

V. The Translation

The French have an expression, somber in this context, traduire est trahir—to trans-
late is to betray. This suggests that the activity of translation has analogies to that of
traitors, though hopefully its worst potential consequences are less serious. It might
even be said that translation involves double treachery. The exact meaning with
nuances of the language from which the translating is done can never be entirely
reproduced in the other language, and at the same time there is always the risk that
the effort will deform the language into which the translation is made. In plotting a
course between the Scilla of inaccuracy and the Charybdis of literalness, the trans-
fator must determine to court the risks of the one more than the other as being less
dangerous accordingly as the nature and purpose of the particular translation suggests.

Where the purpose of the translation is to express only the essential idea presented
in the original language, there is greatest freedom of use of the second language.
Popular works, such as a play or a novel, probably represent the extremes of that
kind of translation, and indeed, may properly depart so far from the original as to be
“versions,” as distinguished from translations, in the second language. Translations of
the press from one language to another are still quite free, but more exacting as to
adherence to the form used by the original language. Accuracy to the original gener-
ally takes priority over literary considerations in the second language where precision
is highly important, such as in academic, official and legal matters. Translation of
legisiation, as here, is certainly among the situations most exigently requiring close
adherence to the original language. When hard choices must be made the English
language may seem to come off second best in terms of its most natural and expect-
able usages. Nevertheless, pursuit of accuracy can never properly use literalness to
the point of producing incorrect English in terms of grammar or of idiomatic defor-
mations which are ludicrous or unreasonably difficult of comprehension.

The translation seeks to reproduce in English words as far as possible the same
form of thought and expression as is presented to a Frenchman when reading the
original. It may happen that the French manner of expressing an idea, particularly a
legal notion, is directly transposable into proper English, but is not the most usual or
expected way that it would be expressed in English as an original proposition. The
translation in such situations follows the French style of presentation. It is designed,
50 to speak, to slip the English language like a kid glove on the hand of the French
Civil Code, so that the fingers of the hand so gloved can still function with a
minimum of detraction from their natural agility. It is not an attempt to reproduce
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the substance of this French legislation as though it had been enacted by an Ameri-
can legislature.

To attempt the latter would be self-defeating and impossible. If the paint is to ap-
proach French law as closely as possible, one must seek to approach the French
manner of interpreting the text. To use familiar English usages and legalisms which
are not expressed in parallel fashion in French would deflect the user into his own
accustomed habits of interpretation and away from the French manner of interpreta-
tion being sought. Precise fidelity to the original text is nowhere more important than
in legislation, where an entire solution can depend on the interpretation given to a
particular word. Of course, for any important specific issue in French law turning
upon the precise meaning of a text there is no substitute for dealing with the original
itself, and no translation can do more than lead the user as closely as possible to
such issue.

it would be impossible to reproduce the Code in the guise of American legislation
where the Code deals with a subject upon which Americans never legislate. Even
though the same subject-matter is usually legislated in both cases, it may be done in
such different ways as to forbid the use of the style of the one as a translation, even
“free,”" of the other. Probably the most significant example of this is the avoidance of
using in translation the very familiar and important Anglo-American concept of “es-
tate.” “Estates of decedents” is a usual way of expressing the broad subject of the
transmission of property from a decedent to those entitled to take. The same
phenomenon appears in french law, but is known as “‘succession.’”” Succession is a
familiar enough English term in this context, but lacks the precision of “estates of
decedents’ as an expression of the legal concept, and is far less used, especially in a
professional way. However, “estate” is a specific and technical device embracing a
large number of dependent legal concepts, none of which are present in French law.
The use of “estate’ in such a situation would set the user on a false trail of looking
for a legal entity with title in a fiduciary and other features which do not exist in
French law, apart from a very limited exception. A translator, once embarked upon
using “‘estate” and seeking to follow through on it, would soon paint himself into a
corner or would be driven to writing fiction about French law in order to maintain
consistency. Hence, the translation uses ‘‘succession” in order to orient the user to-
wards the very different French approach to the subject. Also patrimoine is translated
literally as “‘patrimony,” despite the infrequency of the word in English, in situations
where “estate” might readily suggest itself in a somewhat different way than just dis-
cussed, in order to dissociate the user from false interpretations intimated by “es-
tate.”’

There are situations where the French text is readily translatable into ordinary Eng-
lish, but the legal idea itself has no English counterpart. This is the case where the
French text enjoins on an actor the standard of conduct of “‘a good father of a fami-
ly.”" This suggests a high standard of care and conscientiousness, such as American
law imposes on trustees, bailees and others. But these are technically specific ideas
in American law and involve a different attitude toward interpretation than is
suggested by the French phrase. Even though the results may presumably be highly
similar, they are not necessarily so. To translate this as ‘‘trustee’’ or the like could
induce the user all too comfortably into error, and unnecessarily so, since the refer-
ence to the good father of a family, if initially surprising, is reasonably self-
explanatory. However, the transtation did yield to the “irresistible impulse” to trans-
late cour d'appel as ‘“court of appeal.” Such translation of appe! is accurate only in
the general sense of resort from the level of first instance to a higher court. Some
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neutral word such as “‘review’”’ would be more accurate, but such nicety is rarely
observed, and the seemingly automatic rendition as "‘appeal”’ nearly always is found
in the relatively frequent instances when there is occasion to translate such a com-
mon legal term. But appel, where in the higher court reconsiders issues of factt as
well as to questioning of law, and may receive additional evidence on them, is a
procedure unknown to Anglo-American law. its judicial “appeal’ is similar, though
not identical, to what is known in French law as “cassation,”” which involves only
issues of law.

This problem with the word appe! is also representative of the difficulties encoun-
tered when English has no vocabulary to deal with the French text because the
phenomenon involved simply does not exist in the anglophonic world. Thus, for
example, the ““court of grand first instance’* as the translation for tribunal de grande
instance is repeatedly encountered. The French divide the jurisdiction of first instance
into upper and lower levels, and this English phrase is “‘coined’” to refer to this upper
level, something which the English language does not have occasion to express. It
involves the same principle as when linguists point out that there is no way to say
nuclear physics” in the Apache language. Another such problem is presented by the
non-criminal functions of the office of the prosecuting attorney, for which the French
have the collective expression ministere public. The American prosecuting attorney
also has non-criminal functions, though less extensively than his French counterpart,
but there is no institutionalized expression in English as a general designation of
them. A literal translation of “public ministry,” whatever that might connote to the
user, would not remotely relate in English to the idea expressed in French. On a
basis of faute de mieux this problem has been handled by translating ministére pub-
lic as ‘“prosecuting attorney’’ with (ministére public) immediately following to indi-
cate that the reference is to the non-criminal functions only of his office. In a few
other instances gaps in English have prompted resort to this device. Occasioqally
English words appear in parentheses to indicate that they are not actual translations
but are inserted to aid accuracy or comprehension,

A translation cannot at the same time function as an explanation, However, part of
the purpose of the Glossary is to explain_French legal terms which do them-
selves readily to translation. WI50, accuracy forbids that there should be any editing
~of the Code under the gUige of translation. Should the translator sometimes presume
to feel that the original French could have been better expressed or phrased, he
should refrain from a misconceived attempt to aid the French draftsman by produc-
ing English of an intended better quality than that of the French original. The well-
meaning but unwary translator deliberately so exceeding his functions could never
know when he is impinging on the delicate matter of interpretation of the text be-
yond what is unavoidable in the linguistic process of translation.

Any writing involves choices on the part of the author as between alternative ways
of properly saying a particular thing. To a large extent this question of choices is the
same in French as in English. Hence the transiation attempts as far as possible to
reproduce the linguistic choices made by the Code, whatever might be the prefer-
ence were it an original proposition. Thus it follows the choices of vocabulary,
phraseology and sentence structure to the extent permitted by acceptable usage in
English. This may produce some results of the English being less common English
than the corresponding French is common French. But where that is so, it is in keep-
ing with the purpose of orienting the user toward a French idiom of interpretation
and employing English usages which are most closely parallel to it. The above dis-
cussion of “'succession” partly reflects this idea. The practice of close adherence to
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the original is also intended to aid the user whose purpose involves making compari-
sons between the translation and the original, so that the same text can be readily
identified from the one to the other. But archaic French terms are generally not given
in comparable English parallel unless it appears necessary or does not interfere with
comprehension.

The English language is far from monolithic, and translation into it requires a
choice of the particular kind of English to be used. As is obvious and already stated,
it is here the American brand of English, although apart from some matters of spel-
ling, there are few differences in linguistic usage in formal texts such as the Code.
There are probably greater differences in legal terminology, and here general Ameri-
can usage is followed. As among varying American usages of legal terminology,
those are employed which are considered to be the most generic in meaning or to
have the most widespread use. Thus, for example, “prosecuting attorney,” as generi-
cally describing this function, is used in preference to other familiar but more par-
ticular expressions such as "“state’s attorney’ or ““district attorney.”

Technical American legal terminology is used where it accurately captures the
meaning of the French text, even where the latter was expressed in ordinary lan-
guage. It has been noted that French legal terminology distinct from general language
is less extensive than is the case with Americans. American legal terms usually
cannot be expressed, as distinguished from explained, in ordinary language. Hence,
ordinary French sometimes appears in translation as a technical legal term. This is par-
ticularly evident in the use of Latinisms. French legal language makes far less use of
Latin than does American, and there are not more than one or two instances in the
entire Code where a Latin word appears. But there are instances where the normal or
best American usage is Latin rather than English, and it may be the only way that
Americans have of expressing the idea. Thus the French in some instances is trans-
lated into Latin, and none of the Latinisms found in the translation appear in the
French original. These Latinisms are considered to be such familiar American usage
that they do not need to be italicized as foreign words. Examples of this are res
judicata, inter vivos, per capita. Thus, the French legal expression chose jugée liter-
ally means ‘‘thing judged,” but so to render it in English is at best an odd kind of
English with a dubious meaning and not nearly so clear and familiar to an American
lawyer as “res judicata,” which accurately conveys the French meaning.

The translation avoids using esoteric American legal terminology, and it is not ex-
pected that a professional user would normally need to consult a legal dictionary.
There are English-speaking jurisdictions of the civil law system which have de-
veloped a legal vocabulary in English, notablyScotland, Couisiana and South Africa.
It might be thought that it could be profitably U5 for a transiation such as this.
However, the translation is addressed to English-speaking lawyers of Anglo-American
legal background, and for them such expressions, even though formally a part of the
English language, would be esoteric and hardly less foreign than the original French
itself. Thus, while a Scottish or Louisiana lawyer might comfortably read hypothéque
translated as “hypothec’” or “*hypothecation,” this would not expectably be true of ~
his English-speaking colleagues elsewhere, for whom it seems more helpful to trans-
late as “mortgage,” with the contextual understanding that it is limited to realty.

Although English is not classified with French as a Romance language, there is a
great deal in common between them which preoccupation with their differences may
tend to obscure. They share common origins to a large degree, and there have been
many centuries of dynamic interaction between them. Quantitatively, the buik of the
text of the French Civil Code translates readily into English without serious linguistic
problems.
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These French expressions appearing in the Civil Code have been selected for this
Glossary because in various ways they present problems beyond those of ordinary
translation. Only these special meanings and explanations are given, and not the
general or normal ‘meanings which many of these terms have as well.

accouchement
accroissement

adjudicataire

adjudication
afflictif

ancien combattant
antichrése
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missing person; absent or non-
present in the sense of being lost.
childbirth, confinement, delivery.
accretion to property; in succes-
sions, adding lapsed inheritances
and legacies to the shares of co-
heirs or co-legatees.

acquest, acquisition by and for the
matrimonial community.

vested in the context of a right or
interest.

any of a variety of instruments of
legal effect, depending on context,
such as deed, certificate, attestation,
record, and in plural may refer to
minutes or proceedings of an or-
ganizational meeting.

assets as opposed to liabilities (pas-
sif).

contracting party; successful bidder
at an auction.

auction.

corporal punishment, including im-
prisonment, suggesting disgrace.
aleatory, uncertain or gambling, es-
pecially as applied to a kind of con-
tract.

connection or relative other than by
blood, as through marriage or adop-
tion.

conversion of real property into joint
ownership, as in a régime of com-
munity property, whereby it may be
treated under rules applicable to
personalty.

war veteran, former combattant.
pledge or lien on the produce of re-
alty.
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App-Bie GLOSSARY GLOSSARY Bie-Com {
til
appel ... recourse to an appellate court from ien i . R | gl
one of first instance. wherein the biens ... e g;(;p;f!crglf ;:nsg:nge(r)glt,iseizsec:lly ina 1 1
r nsi - \ . ) , . - i
?i%ai”gFef:cotuotr rti?((;ss}gftrf?e?léisi_ bon pére de famille....................... “good father of a family,” a stan- i
dence on them, in addition to ques- dard phrase to indicate a high qual- -
tions of law. ity of conduct required of an actor '
; . . in situati iduciary nature or b
appelé ... second Iegattlee taking by entail ;nn:;gjgz:)tllzntsh:rfefoflduaary re -
i tee. .
até g:rd(::g(?r a(ajggteeega ce bonnes moeurs ............. .l morality, proper conduct.
At . . s C - . . brevet ... ... ... atent; original of a document, im- it
arrondissement . ... ... primary administrative subdivision pl in /no cgo or recording of it
under a department. plytng py . A
ASSIGNAtION ..o \v vt summons, writ, subpoena. c it
: AttribULION . o oot allotment, in context of successions,
. referring to the particular part of a . . . L
- 5 ‘ Lo T2 (o7 R ‘
. succession to which a taker there- E:g;&:raynaa(:;g::;isstsr:r:\éitsubdwmon !
: under is entitled. . - ]
P : casfortuit ....... ... oLl fortuitous event or ‘‘unavoidable ac-
v QUEBUE L ittt e e et author, actor; ?lso general expres- cident,” sometimes including act of
- sion for an originator or predecessor od '
£ in a right or activity, and may in cassation God. ‘ high it for erfor ‘
. context mean, for example, assignor ~ C@ssalion. re;clourse. o.Ia tlnger C'Oun or e |o )
J or decedent. of law, similar to American appeal.
A X practicing lawyer and presently ac- casuel .......... [P contingent,
s AVOCAL .. vhve e errrr e tive member of the bar entitled to [oF: V1 < S causa, an element essential to the i
1” ; i litigati enforcibility of a contract consisting
o represent clients in litigation. of an adeqy;ately serious ‘‘cause’”” or
P AVOUE i a la\gger odf lncreasfl?gly‘smallre‘!r reason for a person to have obli-
- numbers and scope of functions who | : il
. .
- ment formulates pleadings only at : . ,lt\n lo-American contracts, and often A
] appellate courts and does not ap- \nglo-Amernt s, and. i
r pear at trials; also, in a different similar in factual bases, it is without ;
! : Wi § the formal concept of reciprocal ex- Hl
X context, a party avowing or ratify- change of bi!nefitpand detripr)nent .
ing. . h - il
>. t asgignee assign, etc CautioN . ... .. surety (person) or security (assets) or il
“ AYANL-CAUSE .o ovecccnes e signee, O et suretyship (especially when ex-
ayant-droit . .....oieeiiiiii titleholder or possessor of a right. pressed as cautionnement)
chambre de conseil . ...................... judicial chambres. A
8 chieflieu......... ... city or town where the governmen-
tal seat of an administrative subdivi- i
" . . . . . sion is located. !
bénéfice de discussion .................... judicial seizure for sale by creditors cheptel ..o live stock, cattle; in context, lease of .
or guarantors of a debtor. live stock
bénéfice d’inventaire ..................... andhelr accefptln% to succeed ol:nly chose JUgBe .\ res judicata. ’
under benefit of inventory takes colon paritaire . .......... ... crop farming tenant, paying rent in i
from net assets of the succession farm produce, may be a sharecrop- i
which inventory shows to exist and per ¢ 1\
does n?thassume responsibility for commencement de preuve ................ prima facie evidence. |
. ) deb§ of the succession. COMMEICR . ..ttt ittt i, a technical reference to designate
bien-fondé . ... . ... merits, especially of a claim in liti- things or matters which are classi-
. gation. . . . fied under and regulated by com- Al
bien propre. ... sgveralty property in matrimonial mercial law rather than the Civil i
régimes. Code #il
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commodat

COMMUNE FENOMMEE « v oveeneeaeeneeenen

COMPENSAtIoN . .. vvee e

COMPIOMEre . . .o .vv e e
COMPIOMIS & ouvneeetsane s aenns
conclusion
CONFUSION - oottt et e e anes
connaissance decause . ......... ...l
conseil de famille . ........ ... Lt

Av Dy AN BN

L3NS

SR VR oy AR S i T ik L o

KL

Conseil d'Etat . ..ovviiaie s

CONSIGNAtION L . oot ii i

CONLENANCE . .\t it et inen e naeanan
CONtHIBULION .« ot eee e e et
CONVENLION . oot eet e iieaenanaes
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gratuitous, in context of a loan
made without compensation being
due to the lender therefor.

common repute, knowledge or repu-
tation.

extinguishment or extinction as
applied to debts, which become
“‘extinguished”’ to the extent that
two parties are mutually indebted to
each other in the same manner.

to make an arbitration agreement.
arbitration agreement.

motion in pleadings.

merger, commingling.

full knowledge of the facts.

a family council exists whenever
there is a guardianship for a legally
incapacitated person, including a
minor who is under no parental au-
thority by reason of the parents’
death or otherwise; the family
council is appointed by the judge of
guardianships, who presides over it,
and consists of four to six persons,
as closely related as possible to the
incapacitated person and one of
whom is designated surrogate guar-
dian, and has legal authority and
duties relating to the guardianship,
the guardian not being a member of
the council.

the highest tribunal in matters of
administrative law, having both judi-
cial and administrative functions.
consignment in the sense of deposit
with a third-party stakeholder of a
thing owed thereby discharging a
debtor, somewhat analogous to es-
crow or paying into court.

content, extent, quantity.

tax.

contractual agreement or ‘‘conven-
tion”” in that sense.

court of appellate jurisdiction.
creditor, including in the sense of a
promisee or obligee of a contractual
undertaking.

partial guardianship for persons
showing irresponsible tendencies in
their affairs and relationships, but

.

GLOSSARY

Curateur

débat

de cujus (Latin)

de plein droit
délit ..

demande

dgmande reconventionelle
département

dépot .

échéance
éducation
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not to the point of legal incompe-
tency.

partial or special guardian appointed
for lfmited purposes of a curatelle
or, similar to a guardian ad litem,
for a particular event or transaction.

trial, hearing.

debtor, including in the sense of a
promisor or obligor in a contractual
undertaking.

dgcedent in the context of succes-
sions.

as of right, by operation of law.
delict, may be either criminal or
c'ivil; when civil, it implies an inten-
tional tort, unless specified as
quasi-délit, which implies negli-
gence or lack of intention.
complaint, declaration or petition in
pleadings, or a claim, request or
demand generally.

counter-action, counterclaim.
primary administrative subdivision
of France.

deposit, bailment.

arrangement made by owners of
contiguous properties regarding their
common usage.

behest, first motion among litigants
diligence. '
in\festigation of assets, credit in-
quiry.
the part of a judgment making dis-
position of the matter in con-
troversy.
civic or legal right, civil right, or the
civil law referring to legal system.

lapse, forfeiture, failure.

upbringing or raising, including but
not limited to the sense of school-
ing, depending on context.
securities, assets, values, effects, etc.
gmployment of assets in the sense of
investing or profitably utilizing
them.

Cur-Emp




o N L R

e

VAL LNOAL

<an W SN

Enf-Gag

enfant naturel
en nature

équité

éviction
expédition

exploit

ferme

fondé de procuration
fonds de commerce
force majeure
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illegitimate child.

in kind, in specie, specific (as in
‘‘performance’).

equity in the sense of equitable at-
titudes or natural justice and not the
institution of “‘equity’’ in English law
(except when used to translate that
into French).

the state; status, state or condition;
list, inventory, schedule, account,
etc.

civil status, with supplementary in-
cidents, of being born, married or
not, and dead, or the system of
keeping the registries of civil status.
dispossession in general, not limited
to real property.

copy, sent elsewhere than where the
original document is kept.

writ, process, summons, execution.

farm, farm lease.

plea in bar.

faith; with faire, to prove or to be
authentic.

substance, as in “‘substance and
form.”

assets, funds, land, etc., in material
senses depending on context;
grounds or bases of reasoning in
abstract senses.

agency, proxy.

business assets, goodwill.
overpowering force, act of God, vis
major.

procedure, proceedings.

fruit in the figurative sense of gain
produced by property of itself, such
as crops and the increase of animals
and rent and interest, excluding
generally increase in value and prof-
its from commercial operations such
as, for example manufacturing.

gage meaning personal property
pledged as security.

GLOSSARY Gar-Ins

GardedeSceau .................. ... .. ...
gestion d'affaire ............ . ... ... .
GréAgré ...

greffe .. ...

greffier .. ...
BIEVE ..t

ROFS PAMt «+ et v eeie e i
AUISSIOr & vt et i e e
hypothéque . .......... ... ...t

immeuble ... .. ...

immeuble par destination .................

INIVIS o s

inscription. ... e
INSEANCE . . o vt e e s

INSLItULON . ... e

instruction, instruire ....... .. .. i .
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Guardian or Warden of the Seal, a
title of the French Minister of Jus-
tice.

benefit conferred without prior re-
quest or agreement, creating an
issue in the nature of quasi-contract.
by private or mutual contract.

record office, with judicial connota-
tions particularly.

clerk of the court.

impressed, burdened, entailed.

“outside of share,” with reference to
successions, whereby an inter vivos
gift or a legacy to an heir is given
without being counted against his
share in the succession otherwise,
judicial functionary, similar to a
bailiff.

mortgage on real property.

general expression for realty or real
or immovable property; a building,
particularly an apartment building.
chattel for exploiting a farm, consid-
ered part of the realty.

undivided or joint, especially’ with
regard to ownership.

anything which was “not due,” but
had been paid nevertheless through
any kind of wrong or error, for
which a right of restitution exists.
recording or registration.

litigation; with reference to a court,
a trial court or court of first instance,
of which in France there are lower
(tribunal d’instance) and upper (tri-
bunal de grande instance) levels.
appointment as applied to matters of
successions, as appointment of an
heir or power of appointment.
judicial or official investigation; the
juge d'instruction is an investigating
judge in more serious criminal mat-
ters above the prosecuting attorney’s
investigation, a judicial function not
known in American law.




Int-Me GLOSSARY il
’ GLOSSARY Meu-Nul i
interdire, interdit ................ .. ....... to deprive judicially of legal capac- s i
ity thF:e pers]on 50 derivedga P meubles meublants . ... .. ... o oL furniture, furnishings (household, I
’ ) etc.). |
] ministére public.......... ..o oLl the non-criminal functions pf the
office of the French prosecuting at- |
juriste ... e general expression for lawyer, in- torney; translated as ‘‘prosecuting at- |

cluding all those who use their legal
education in some capacity,
whether or not related to the “prac-
tice” of law; the vast majority of

torney (ministére public)’ to distin-
guish from procureur translated as
“prosecuting attorney’’ generally or
not specifying non-criminal func-

juristes are not members of the bar, tions. . “
’and for those who are the specific MINUEE . .ottt ae e ns record of a transaction or document, w
designation of avocat is used minutes of a meeting or proceeding. il
L . : i -ri in party- !
JUSECE (€M)« + oo “at’” or “by” law, in the sense of LA T1Ce) = qual!illty r(t)f gf:rtgf rlt%:ht, as in party \[
‘ through judicial or court procedures. - O ] e e o lied !
MOLIVE . oottt e ee e reasoned or explained as applied to i
. L a decision, especially judicial. ] I
: MULALION ..ot transfer and its synonyms in particu- y;
‘ légal ... .. . by operation of {aw. far contexts. “‘
I8SION . . oo injury or wrong in general, and with N ‘i‘
: particular regard to contracts, a fail- &
! ure to receiv i I .
pro q(:o ceive full or proper quid naturel .. ... illegitimate, most commonly in the 4
) icitati o o ' f a “natural child.” i
. licitation . ... ... ... ... il a n sal - sense o - . E
: e?g,no sale of jointly owned prop 0T 7 1 Pt notary, a public lawyer to whom in- ‘
‘ Y i t themselves i
. ol oo law in the sense of legislation and terested parties presen ; 1
‘ as distinguished from law in general for the creation of documents requir- i
. (droit) or any other kind of law ing his official authentication, such as E |
‘ Y ’ deeds, the effecting of successions, i
. M matters of matrimonial régimes, and i
- others; the notary draws up the |
, : [l
X maison de pré r gage document according to law as Fhe |
) it Prets sur gage . ................ r?waa\:tr;hogv;me ntracti ' situation is presented by the parties, \L
: .................................. ol Wh,om wofrkoriscgonreacbl;lga F::aol'ny who may or may not be re‘l’):esentid H\ i
; | by legal counsel before him; the L
tractor; title and form of personal i
address of a practicin me‘:nber of notary does not represent any of ‘
the bar (avoca?) & possibly opposing interests, an_d ‘
mandant principal of an ‘:igent cannot act if the parties are not in |
................................ ! . ] agreement; the function of the no-
mandat ... i
andat ;gi:‘ecrycglnfﬁfezeg;eafriizzr;glnty or tary (not to be confuts)fle.d with an “
. : i “ ic’’) is un- !
mandataire ............. . e agent for a principal. USRI R A) i |
marc le franc {au) pro rata known in the zfnfdvers?rhy nr:erlcan I
........................ . in ect, althou not as
metropole .. ... France as distinguished from over- Zﬁsctﬁm;nbitvloczt f:e accoE‘Iplishes
zgisrlt'r:;e(r)lfc?oltg:ilet(:”es; any mother tasks of the practicising attorney
) rican legal system.
mettreendemeure ........ ... .. ... .. ..., to put on notice, summon, to do a i unfier t.he Ame ica gal sy
duty on pain of clonsequencles notoriété (actede) .............. ... ... affidavit or the like carrying a no-
: ) ! ntication.
meuble ... ... general expression for personalty or nullité Ef,rvya?ijft"hiuﬁ{y
personal or movable property, as une ..o vaaia i e e s Y, .

noun or adjective.
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Obj-Pro GLOSSARY
(o]

objet ................................... object, objective, thing, subject.
office(d’) ....... .. ... ex officio, on own motion, automat-

) . ically
onéreux @ttre) .. for valuable consideration
OPPOSItION . ... .ottt e objection, garnishment,
ordre

paraphernal

par provision ..............cc..eiiiii.....
passif ..o
patrimoine

pension alimentaire

Peremption .. ...t
personne morale

plus-value

potestative

PréCiput. . ..ot

preneur

prét a grosse aventure

privilége . ...,
PIX o

proces-verbal
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rank or priority.
public policy, law and order.

paraphernal, in a dotal marriage ré-
gime, refers tu all the wife’s property
outside the dowry.
pending appeal, provisionally.
liabilities as opposed to assets (actif).
patrimony, meaning a collective ex-
pression for the totality of a person’s
property and assets.
support or subsistence maintenance,
alimony.
nonsuit or lapsing of a court case.
a fictitious or legal person or entity
other than a natural person, e.g., a
corporation,
appreciation, increment or addition
to value.
depending on the will of one or
another of contracting parties.
preciput, or preference legacy to an
heir which he receives without dim-
inution of his participation in the
succession, which does not include
the preciput.
prefect, the chief officer or executive
of a French department.
taker in any of various senses, such
as buyer, lessee, vendee, heir, etc.
bottomry bond or respondentia
(maritime law, whereby the lender
on the security of a ship or cargo
loses the same if they are destroyed
during the voyage or period cov-
ered).
priority, as among creditors.
price, also in a general sense of
value, consideration, amount, etc.
a written report of statements or
proceedings, often in connection

GLOSSARY

PrOCUTEUr . ...t

PrOPFIEtE . .\ ottt e i i

PrOVISION . ..ottt

puissance paternelle ........ P

pupille.... .o i
puretsimple ...... ... ... ..o

quodité disponible ............. ...

radiation .. ...... ...

FAPPOIt .« ittt

recommandée .. ... ... ...l

référé

Ppétition . ...
TEPFISES « .ottt i

FESErvataire .. ..ov v e i e

FESEIVE . v ot e e e
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with matters of police investigation
and interrogation.

prosecuting attorney, district attor-
ney, etc.; procurator.

ownership; property in a figurative
sense.

temporary or maintenance allow-
ance.

paternal authority, sometimes pa-
rental authority in general.

ward.

unconditional, pure and simple, es-
pecially in connection the accep-
tance of an inheritance with respon-
sibility for debts of the succession,
as opposed to acceptance under
“’benefit of inventory.”

that part of a decedent’s assets of
which he may dispose by gift or tes-
tament.

cancellation, striking off, sending
away in the sense of expelling.
hotchpot, in context of successions,
whereby an heir having received a
gift or a legacy from the decedent
“reports’’ it or its value to the suc-
cession in which it is computed to
be divided along with the rest of the
succession.

registered, as applied to mail.
judicial order of urgency, injunc-
tion; judicial chambers and matters
decided therein.

claiming back, renewal, repetition.
retakings, specifically wife’s right to
reclaim her individual property
upon dissolution of a marriage, in-
cluding by death.

indefeasible as applied to an heir,
with reference to the “‘reserve’” of a
succession of which the testator
cannot dispose.

in context of inheritance, that part of
a succession to which there is an




GLOSSARY

indefeasible right of inheritance and
of which the decedent cannot dis-

GLOSSARY Sur-Voi

otherwise matters of succession are
settled before notaries.

|
pose. SUIVEMAMNCE .. oot oot ee e e ca e eenn subsequent or unexpected birth, af- ; ‘l
résolution ... ... .. rescission, cancellation and the like terbirth. [
of an agreement (résolutoire in ad- ‘
jective form). T
responsabilite civile ........... .. .. torts in the sense of a field of law. . ‘
‘ TUINE ... i ruin, as applied to a building or taille ... ..o tallage, an archaic usage referring to i

structure meaning its collapse and

an old general tax, the amount of ‘
the like from internal causes. which a person paid as reflected by 3
receipts was considered indicative |
S of his wealth generally. Al
tierce opposition ....... ... i il third party opposition. ) J l
‘ saisi, tiersaisi ... i garnishee. e ettt e e s general expression fgr titie or enti- !
B SAISIe-ardt ... ... ... attachment, garnishment. tlement, including in context the |
. SASINE . v vt e et seisin in the sense of feudal law, but deed or document proving the title. 1
f’, this notion of being ‘‘seized” is also titreaporteur...........oooiiiiiiaaaannn. bearer security. ) ‘;;)
P generally used to mean any coming titre nominatif ........... ...l registered security, as with shares of i
N into possession, ownership, author- stock. ] ‘
ity or jurisdiction, depending on titre ONBreUX ... ovivneeet i i valuable consideration, for va!ue. il
; context. titre universel @) ..........oiiiiiiiiL refers to a residuary inheritor or
Z séancetenante . .................. ... forthwith. taker, often as distingui§hed from ]
séparation du corps . .. .. ..., judicial separation (separation from one who is “sole” or “universal.” ) i
the body or bodily separation) transaction .. .....c.oeeeveuieneiineiineas compromise settlement or composi- 8
where spouses are dispensed from tion. o p
the legal duty of co-habitation. tribunal ... ... court of original or trial jurisdiction, i
services fonciers . ...... ... ... ... land or realty services, those being of first instance. 1
due as a condition of owning or oc- [ (L =10 guardian; in occa§|onal contgxt may I
cupying land, originating as a feudal designate a different kind of ‘\
concept. fiduciary. o
signification ............. ... ... ... service of process, notification. J !
simple . ... single, unilateral, simplified, simple. U il
SOCIGLE . .\ttt e any of various legal collectivities . . A
and enterprises (whether or not “in- universel . ... i in successions, a sole. or “‘universal it
corporated” in an American sense), heir or taker, e§peC|aIIy as distin- i
including corporations and partner- guished from residuary
ships of any kind and non-profit or- (a titre universel). ’
ganizations. VAN e e e common. H
solidairement . ........................... in solido, jointly and severally with valeurvénale ........ ... ... . oLl market value. » L |
respect to liability. valeurs mobiliers ............ .. ... personal property, securities. il
SUCCESSION .ottt ettt the principle of succession is that VIABBIE oottt for life. ) ik
the decedent’s property passes im- ventilation......... .. ... . Ll separate valuatlop. o ‘
mediately upon death to those enti- VIC o e e et e e error, especially judicial error of law i |
tled in accordance with the situation or procedure (forme). |
disclosed as to inheritance and tes- VIE D lawful, with respect to a share or Hi
tamentary dispositions without pas- portion in a succession.
sing through the intermediary of an voies de fait ... ..o acts of violence, especially battery. !
“estate;”” courts are involved only in voiturier public ....... ... o common carrier (enterprise).

the event of adversary litigation, and

!
1
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Abs-Age

(References are to articles; italics refer to former articles remaining in effect in certain

instances.)

A

Absence (see ‘“Missing persons’’)
Accession to ownership (see also other
related Headings), 546-577
alluvion, 556-558
animals, 547, 564
avulsion, 563
bases of, 546, 547, 551
common ownership of united thing,
573-575
equity applicable, 565
fruits, 547-549
good faith of possessor, 549, 550
immovable things, 552-564
islands, 560-562
labor combined with materials,
570-572, 577
movable things, 565-577
obligations of owner, 548, 549
personalty, 565-577
realty, 552-564
riparian owners, 556-563
surface, obligations of owner of,
554, 555
surface, rights of owner of, 552-555
two or more owners, 565-568
two or more things uniting, 569,
572-577
Adoption, 343 - 370-2
abandoned children, 350
birth certificate, 354, 370-1
civil status, registration of adoption
in, 354, 362, 370-1
consent, 348-2 - 350, 360, 377-3
date of effect, 354, 355
family name, 357, 360, 363
family rights of adopted child, 358,
364, 368, 368-1
filiation of the child, 348, 348-2,
352, 356, 369
irrevocability, 359
judgment of adoption, 353 - 354,
356
marriage prohibitions, 364, 366
obligations of adopted child, 367

423

opposition by third parties, 353-1
parental authority, 365
placing child for adoption,
351-352
plenary, 343 - 359
restitution of child, 348-3, 352
revocation, 370 - 370-2
simple adoption, 360 - 370-2
succession (see ‘‘family rights of
adopted child,” this Heading)
who may adopt, 343 - 344, 345-1
who may be adopted, 345 - 347,
360

Adults protected by law (see also

“Guardianship of adults” and ‘Par-

tial guardianships’’), 488 - 491-6

agents for protected persons,
491-3 - 491-5

bases of protection, 488, 490

establishment of protection, 491,
491-1

liability for acts done while mental
faculties are impaired, 489-2

lodging and furnishing of adult
under protection of law, 490-2

nullification of acts done by a per-
son of unsound mind, 489, 489-1

termination of protection by law,
491-6

validity of acts of protected person,
491-2

Agency, 1984 - 2010

acceptance implied, 1985
accounting by agent, 1993
authority of agent (see '’
agent,” this Heading)
created by writing, 1985
created verbally, 1985
death of agent, 2003, 2010
death of principal, 2003, 2008,
2009
definition, 1984
execution required of agent, 1991
express agency required, 1988 .
general, 1987

power of
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general terms, 1988

gratuitous absent contrary agree-
ment, 1986

guarantee of agent to third party,
1997

how terminated, 2003

interest owed by agent, 1996

interest owing to agent, 2001

joint agents, 1995

joint principals, 2002

liability of agent, 1992, 1993

minor as agent, 1900, 1900

new agency as revoking first one,
2006

obligations of agent, 1991 - 1997

obligations of principal,
1998 - 2002

power of agent, 1988, 1989, 1997

principal bound by agent’s con-
tracts, 1998

ratification by principal, 1998

reimbursements by principal to
agent, 1999, 2000

renunciation by agent, 2003, 2007

revocation of authority, 2003 - 2005

special, 1987

substituted agent, 1994

termination, agent's ignorance of,
2008, 2009

termination of agency, 2003 - 2010

third parties, effect of revocation on,
2005

woman as agent, 1900

Arbitration agreement, 2059 - 2061

prohibited, 2060
requirements for, 2059
void, 2061

Auction sales in partitions, generally,

1686 - 1688

B

Bailment, 1915 - 1954

bailee becoming owner, 1946
bailee, obligations of, 1927 - 1946
bailment by fiduciary, 1941
bailment in sealed container, 1931
bailor, obligations of, 1947, 1948
care required of bailee, 1927 - 1928
change of personal status of bailor,
1940

INDEX

consent, 1921, 1922

death of bailor, 1939

definitions, 1915, 1917, 1949

deteriorations, liability for, 1933

expenditures of bailment,
1947 - 1948

handing over, 1919

heir of bailee, 1935

innkeepers, 1952 - 1954

necessity, of, 1949 - 1954

oral declaration, 1924

oral testimony, bailment of neces-
sity, 1950

overpowering force, 1929, 1934,
1954

parties to voluntary bailment, 1925,
1926

personalty only, 1918

place of return, 1942, 1943

return by bailee of thing bailed,
1932 -1934, 1936, 1937

sequestration (see also ‘“‘Sequestra-
tion”), 1916

theft, innkeeper’s liability for, 1953,
1954

time of return, 1944

true owner of thing bailed, 1938

use of thing bailed, 1930

vehicle, bailed object in, inn-
keeper's liability, 1954

voluntary, 1920 - 1926

writing required, 1923, 1924

Birth (see “Certificates, birth’")
Buildings to be constructed, sale of,

1601-1 - 16014, 1642-1, 1646-1
assignment by buyer, 1601-4
defects, 1642-1, 1646-1
definition, 1601-1

ownership, 1601-2, 1601-3

C

Certificates, birth, 55 - 62

contents, 57

declarations of birth, 55, 56
foundling child, 58

illegitimate child, recognition of, 62
name, change of, 56

ship, birth on board, 59

when drawn up, 56

Certificates, death, 77 - 92
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INDEX

contents, 79

criminal execution, 83 - 85

disappeared persons, 88 - 91

drawing up of, 78, 80, 87

reappearance of disappeared person
declared dead, 92

sea voyage, during, 86

violent death, 81, 82, 85

Certificates, marriage, 63 - 76

affidavit substituting for certificate,
71,72

celebration of marriage, 74, 75

consent of parents or their substi-
tutes, 73

contents, 76

copies, 70

opposition to marriage, 66 - 68

penalties on officials, 63

publication, 63 - 65, 69

Chance, contracts of (see also “’Life an-

nuity contract”’), 1964 - 1967
definitions, 1964

gaming and betting, 1965 - 1967
loser in gaming or bet, 1967

Civil rights, 7 - 33

foreigners, 11, 14

Frenchmen, 8, 15

individual duties regarding, 10
judicial measures, 9

political rights distinguished, 7
private life, 9

Civil status, certificates of, generally

(see also ““Certificates’ for particular
cases), 34 - 54, 99 - 101
contents required, 34
foreign, 47 - 49
insertions, 35
judicial aspects, 54
mentions in margin, 49
penalties and liabilities for officials
of the civil status, 50 - 52
proof of lost registries, 46
reading given, 38
rectification, 99 - 101
representation for declarant, 36
signatures, 39
verification, 53
witnesses, 37
Civil status, certificates of, soldiers and
sailors, 93 - 98

Cer-Con

birth of children of, declarations of,
93

death, certificates of, 93, 95

marriage, publications as to, 96

outside France, 93

special registry, 95

Common carriers, freight services,

1782 - 1786

Compromise settlements, 2044 - 2058

capacity required, 2045
communes, 2045
definition, 2044

errors in calculation, 2058
guardian, 2045

limitations of, 2048 - 2051
parties, 2051

penalty stipulation, 2047
public organizations, 2045
res judicata effect, 2052
rescission, grounds for, 2053 - 2057
tort, 2046

writing required, 2044

Construction or fabrication contracts,

1782 - 1799

agreement as to furnishing work and
materials, 1787

architects, 1792, 1793, 1795, 1796

death of worker or entrepreneur,
1795, 1796

defect in building, period of liability
for, 1792

entrepreneurs, employees or workers
as, 1799

increase in costs, effect on contract
price, 1793

liability of entrepreneur as master of
his employees, 1797

loss of materials, responsibility for,
1788 - 1790

partial completion and payment,
1791

rights of employees of entrepreneur
against owner, 1798

termination by employer prior to
completion, 1794

verification of work done, 1791

Contracts, general principles (see also

various Headings relating to particu-
lar aspects and subject-matter of
contracts), 1101 - 1133
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aleatory, 1104
bilateral, 1102
capacity to contract, 1123 - 1125-]
causa, 1131 -1133
charitable, 1105
commutative, 1104
consent, 1108 - 1117
deceit in consent, 1116 - 1117
definitions, 1101 - 1107
error in consent, 1109, 1110, 1117
evidence (see “Evidence regarding
contractual obligations’”)
future things, 1130
object or subject-matter,
1126 - 1130
requirements for validity,
1108 - 1133
subject-matter or object,
1126 - 1130
synallagmatic, 1102
third parties, stipulations involving,
1119 - 1122
unilateral, 1103
valuable consideration, 1106
violence in consent, 1111 - 1115,
117

Contractual obligations, kinds of, gen-

erally, 1168 - 1233
alternative, 1189 - 1196
bankrupt debtor, 1188
conditional, 1168 - 1184
contingent condition, 1169
creditors’ rights under penalty
clauses, 1228 - 1231
defenses by joint debtors, 1208
divisibility as to heirs, 1220 - 1221,
1233
divisible, 1217 - 1221, 1233
division of joint obligation,
1210 - 1215
fault of joint debtors, 1205
impossibility of one of alternative
obligations, 1192 - 1196
impossible condition, 1172, 1173
indivisibility as to heirs,
1223 -1225,1232
indivisible, 1217 - 1220,
1222 -1225,1232
interest against joint debtors, 1207
joint, 1197 - 1216, 1222

INDEX

joint creditors, 1197 - 1199

joint debtors, 1200 - 1216

merger in joint obligations, 1210

mixed condition, 1171

partial performance and penalty
clauses, 1231

penalty clauses, 1226 - 1233

penalty clauses and divisible obliga-
tions, 1233

penalty clauses and indivisible obli-
gations, 1232

potestative condition, 1170, 1174

resolutory condition, 1183, 1184

suspensive condition, 1181, 1182

term, 1185 - 1188

time condition (see also “term,”” this
Heading), 1176, 1177

uncertain event as condition, 1181

Creditors’ rights on debtor’s property,

426

generally (see also particular Head-
ings on related subjects),
2092 - 2094, 2166 - 2192
abandonment by third party holder,
2172 - 2174, 2177
auction in purging procedures,
2185,2187 - 2192
debtor’s property as a pledge, 2093
debtor’s property subject to, 2092
execution sale of mortgaged prop-
erty held by third party,
2169 - 2170
extinction of, 2180
following the property (res), 2166
fruits of mortgaged property held by
third party, 2176
guaranty of debtor in favor of third
party holder, 2178
immune property of debtor, 2092-2
indemnity to third party holder,
2175
negligence by third party holder,
2175
non-disposability of seized property,
2092-3
obligations of third party holder,
2167, 2168
preferences, 2094
prescription against, 2180
publication for purging of, 2181,
2182

e s = &

INDEX

purging of, 2181 - 2192

seizure of debtor’s property, 2092-1

service on creditors in purging their
rights, 2183, 2184

servitudes on property held by third
party, 2177

third parties, effect on rights of,
2166 - 2179

valuation in purging procedures,
2186, 2192

D

Death (see ‘“Certificates, death’’)
Decedents (see ‘‘Successions’’)
Delicts, 1382 - 1386

animals, liability for harm caused
by, 1385

buildings, liability for harm caused
by, 1386

fire, liability for, 1384

liability for acts of others, 1384

negligence, 1383

parents’ liability, 1384

principal’s liability, 1384

teacher’s liability, 1384

things, liability for harm caused by,
1384

"Dispossession of realty by creditors,

2204 - 2218

assignee of creditor, 2214

auction, 2215

co-heirs, 2205

community realty, 2208

different properties in same exploita-
tion, 2211

distribution of proceeds, 2218

enfarcement against husband alone,
2208

enforcement through judgment,
2215

excessive claim of creditor, 2216

incompetents, 2206, 22G7

liquid obligation required, 2213

minors, 2206 - 2208

mortgage creditor, 2209

property in different arrondisse-
ments, 2211

property subject to, 2204

rank among creditors, 2218

summons on debtor, 2217

427

Dea-Dom

suspension of enforcement, 2212
wife’s separate realty, 2208

Divorce, 229 - 310

aid, duty of between spouses,
281 - 285

alimony (see ‘‘subsistence allow-
ance,” this Heading)

children of the spouses, 256 - 258,

286 - 295
compensatory payments,

270 - 280-1
conflict of laws, 310
consequences, 260 - 295
criminal sentence of onec spouse as

fault, 242
custody of children, 287 - 290
date on which effective, 260 - 262-2
emergency measures, 257
evidence, 259 - 259-3
family name, use of, 264
fault, 229, 242 - 246, 251,

265 - 267-1
grounds, 229 - 246
housing of family, 285-1
impaired mental faculties of a

spouse, 238
joint petition in mutual consent,

230 - 232, 268, 292
judicial competence, 247
judicial separation (see ‘’Judicial

separation’’)
mutual consent, 229 - 236, 251,

265
parental authority, 288 - 292
petition by one spouse accepted by

the other, 233 - 236, 268-1
procedure, 247 - 259
reconciliation, 244, 251 - 252-3
remarriage of divorced spouses with

each other, 263
remarriage of wife, 261 - 261-2
rupture of community life, 229,

237 - 241, 251, 265, 269, 281
spouse in guardianship, 249 - 250
subsistence allowance, 282 - 285,

293 - 294-1
temporary agreement of spouses,

253
temporary measures, 253 - 259

Domicile, 102 - 111
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533If'a52$?§i;':§2?p°?béf’f g.ec'.w”/ oath, 1358 - 1365 events, 1769 - 1773 G
change of, 103 d:cr:,e:{ 1331 oral lease, 1774 Gage (see also “‘Pledges generally"),
election of, 111 exc t.entary, 1317 - ]3?0 re-entry, lessor’s right of, 1764 2073 - 2084
Frenchmen, 102 f;);;)ni 3[28 Parole evidence rule, storage of crops, 1767 commerce, reference to, 2084
intent as to, 103 - 106 family record termination, 1774, 1775 credit as gage, 2081
minor, 108-2 for ;y re]c;)r s, 1331 variation of extent of land from creditors’ rights in, 2073, 2078
public service, persons in, 106, 107 Bery ,]9 terms of lease, 1765 disposal by creditor, 2078
probate succession, 110 ’ ‘ ?aiLChf;ts records, 1329, 1330 violation by tenant, 1764 heirs of parties, 2083
servants, 109 oath't 37 -d]l3)69' written lease, 1775 indivisibility of, 2083 ‘
spouses, 108, 108-1 136? e]r§ ¥ judge, Filiation (see also “‘Legitimation”), intangible personalty, 2075 ' L
Dowry and dotal régime, 1438 - 1440, oral ]3‘;] ?9 311 - 342-8 judicially ordered deposit, 2075-1 o
: 1540 - 1581 arole evide 348 actions, 311-4 - 311-13, liability for deterioration, loss and !
- acquests, 1581 gresume\t/" enc;e rule, 1341 - 1346 ) 342 - 342-8 expenses, 2080
1 alienation and administration of res mptfons,d 349 - 1353 birth certificate, 319, 335, 337 negligence of creditor, 2080
p dowry, 1553 - 1563 pr umptions defined, 1349 conflict of laws, 311-14 - 311-18 pawnshops, reference to, 2084
. definition, 1541 P e:;g:)p“]ons established by law, disavowal of paternity, 312, 313-2, possession by creditor, 2076
‘ how composed, 1542 - 1548 res 32 . 314, 316 - 318, 325 - 327 possession by third party, 2076
( husband’s rights, 1549 - 1552 P o 1353 Mot established by evidence, 311 - 311-3, 312 - 318, requirements of instruments of,
. paraphernal property, 1574 - 1580 PSS . . 319 - 328, 341 2074, 2075
; restitution, 1564 - 1573 p”T;f;ae writien evidence, 1336, family name of illegitimate child, return of, debtor’s right to, 2082
rivate i 334-1 - 334-6, 340-6 third party, given by, 2077
; E ?atif' e instruments, 1322 - 1332 illegitimate children, 334 - 342-8 Gifts and legacies in partition from as-
' E — , Ication, instruments of, 1338 - investigation of parenthood, cendants, 1075 - 1080
’ Emancipation of e 436, i 340 - 341 donee's responsability, 1075-2
mancipati i - iti H ’
, ancipation ofmmor,_476 487 recognition, instruments of, 1337 judicial competence, 311-5 evaluation in gift-partitions, 1078,
! accounnpg to the minor, 480 res judicata, 1350 - 1351 legitimate, 312 - 333-6 1078-1
' f,gse;eg?'ffé 477 :;T:”agn:at'c agreements, 1325 marriage impossible between par- form, 1075
3 capabili;ies of emancipated mi unilgfs’ 1333' ;  ents, 334-10 gift-partition as an advancement,
, 481 487 ipaled mrnor, moﬁ?y m’ige%g;"m‘se to pay maternity, investigation of, 341 1077
' v o i 4 ‘ osition to recognition, 338, 339 i i i licability of rules
: fam||yf council, 478, 479 Exchanges, 1702 - 1707 og?ﬁes to actionsg 311-8, 311-10 mtef;:nlr%;glfts, applicability
: guardian, 479 definition, 1702 p , . / or, 1 »
' judicial i ’ 311-11, 311-13, 342, 342-1 lots in gift-partitions, 1078-1
' judicial procedure, 477 dispossession, 1705 . : i I b .
paternity, establishment or refuta property includable in gift-partitions,
i parents, 482 effected by consent, 1703 tion. 340 340-1 1076
t " cq: » 340, . o
s 'Sft':jg:isoanddafgree'melnts (see “Con- no rescission for breach, 1706 paternity, parties to action, 340-2, property not in partition, disposition
Euiaen n and fabrication contracts”) one party not an owner, 1704 340-3, 340-5 of, 1075-3
vt n f ’ . )
gations 1Tla;t?ri ;)(zgcomracmal obli- paternity, prescription of action, reduction, 1077-1, 1077-2, 1080
admissions, 1354 - 1356 " F 340-4 testament-partitions, 1079, 1080
burden of ;;roof 1315 Fabrhlcatilon (see ““Construction or fab- paternity, subsidies from father, who may take, 1075
certified instruments, 1317 rication contracts’’) 340-5, 342 - 342-8 Gifts and legacies to grandchildren,
confirmation instrusr:fw nt }1321 Farm leases, 1764 - 1778 prescription of actions, 311-7, 311-8 nephews and nieces, 1048 - 1074
1340 ents of, 1338 - departing tenant, duties of, 1777 presumptions, 311, 312 - 315 entailed legatee, 1051, 1053, 1056
A . 1778 ’ recognition of illegitimate children, 1057, 1059, 1066 - 1070, 1074
copies of instruments, 1334 - 1336 g ’
counter-instruments, 1321 encroachments, lessee’s duty to 344-8, 344-9, 355 - 339 ~ forfeiture of fegacy, 1057
creditors’ notations’ on i . notify, 1768 rights of illegitimate children, 334 inventory, 1058 - 1061, 1065
T332 n instruments, inadequate farming operations by subsistence allowance in paternity property disposable, 1048, 1049
date of effect as to third . . lessee, 1766 obligations, 342-2, 342-3 publication, 1069 - 1072
ird parties, incoming tenant, dutj Freight services by common carriers, transmission to second legatee,
1328 g , duties of, 1777 8
harvests destroyed by fortuitous 1782 - 1786 1048 - 1051, 1053 - 1055, 1057
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- 1059, 1062, 1063
who may take, 1050 - 1054
Gifts between spouses, 1091 - 1100
childiess spouse, disposition by,
1094
children and descendants, rights of,
1094-2, 1094-3, 1098
funds, gift of, 1099-1
illegitimate children, 1097, 1097-1
minor spouse, 1095
revocability, 1096
rules applicable, 1093
survival, 1092
unpermitted gifts, 1099, 1100
Gifts, generally (see also “’Gifts” in par-
ticular cases, “Inter vivos gifts,”
“Testamentary dispositions’), 893 -
930
capacity to dispose by, 893, 901,
903, 904, 907
capacity to receive, 902, 906, 908,
908-1
charitable, 910
close relatives, to, 897, 908-2
incompetents, to, 911
valid conditions on, 900
medical attendants, to, 909
nature of, 894
priority of inter vivos over testamen-
tary gifts, 925 - 927
property disposable as, 913 - 919
reduction of, 920 - 930
substitutions, 896, 898
testament as, 895
usufruct, 899
Gifts in marriage contracts,
1081 - 1090
acceptance, 1084, 1085, 1097
applicability of general rules on
gifts, 1081
children to be born, 1081, 1082
debts of donor, liability for, 1086
lapse, 1088, 1089
property includable, 1082, 1084,
1090
revocability, 1083
Gratuitous loan, 1875 - 1891
borrower, obligations of,
1880 - 1887

430

dangerous defects, lender's liability
for, 1891

definition, 1875

elements of, 1875 - 1878

extinguishment forbidden, 1885

fortuitous event, liability of borrower
for loss in, 1881 - 1883

heirs of parties to, 1879

joint borrowers, 1887

lender, obligations of, 1888 - 1891

lender’s right to retake, 1888, 1889

reimbursement to borrower for ex-
penditures, 1890

Guardianship of adults (see also

“Adults protected by law” and “Par-

tial guardianship”), 492 - 507

bases of guardianship, 492

disqualifications to be guardian,
496-2

emancipated minor, 494

family council, 505

legal administration, 497

legal capacities of person in guard-
ianship, 501 - 506

manager of the guardianship, 499,
500

marriage by person in guardianship,
506

minor, 495

opening of guardianship, 493 - 494

oppositions by third parties, 493-2

spouse as guardian, 496, 498

term of office of guardian, 496-1

termination of guardianship, 507

testament by person in guardianship,
504

who may request the guardianship,
493

Guardianship of minors, 388 - 475

accounting by guardian, 469 - 475
appointment of guardian, 397 - 406
dispensation from serving as guard-
ian, 428 - 432, 437 - 440
disqualifications for serving in guard-
ianship, 441 - 448
domicile of ward, 394
emancipation, (see “Emancipation’)
family council, 401, 403 - 41 7,420,
426, 434 - 439, 446, 447, 449,

454, 455, 458, 459, 461, 462,
464 - 466, 468, 470, 471
father as legal administrator, 389
guardian, functions and liabilities of,
407, 415, 417 - 419, 421, 426,
427, 447, 448, 450 - 457,
461 - 468
guardian of the assets, 417
guardian of the person, 417
illegitimate children, 390, 392
inheritance by ward, 461 - 463
judicial competence, 393 - 396
legal administration, 389 - 392
minor, definition of, 388
opening of guardianship, 390, 391
parental authority, 389, 389-7
prescription of actions by ward, 475
surrogate guardian, 407, 415, 416,
420 - 426, 434, 447, 448, 453,
470, 471
temporary measures, 448
third party administrator, 389-3

H

Habitation (see ““Use and habitation’)
Hiring of employees, 1779, 1780

illegitimate children (see “illegitimate
children’" under appropriate Head-

ings)

Incompetents, mentally and legally (see

“Adults protected by law,” ““Guard-
ianship of adults,”” “‘Partial guard-
ianships’’)
Independent contractor (see “’Construc-
tion or fabrication contracts’’)
Inscriptions of creditors’ rights (see also
“Creditors’ rights on debtor’s prop-
erty generally” and particular Head-
ings on related subjects),
2106 - 2113, 2146 - 2165
actions based on inscriptions, ser-
vice of process, 2156
assignees of priority creditors, 2112
builders of structures on land, 2110
cancellation, 2157 - 2160
co-heir of realty, 2109

contents of inscription, 2148
coparcener of realty, 2109
costs, liability for, 2155
creditors of a succession, 2147
creditors of decedent, 2111
domicile of registered creditor,
change of, 2152
duration of inscription, 2154,
2154-2
judicial cancellation, 2159, 2160
legatees, 2111
mortgage of guardian for guaranty,
2164
mortgage of legal administrator for
guaranty, 2164
mortgages and priority creditors,
2113
mortgages, registry of, 2146, 2147
priority of lender of funds for land
purchases or constructions there-
on, 2108, 2108-1, 2110
priority of vendor of building to be
constructed, 2108-1
priority on realty, at registry of
mortgages, 2106, 2107,
2146 - 2148
provisional inscriptions, 2154-3
publication by registrar of mortgages,
2149
reduction, 2161, 2162
registered creditors” rank, 2151
renewal of inscription, 2154-1
spouses’ mortgages, 2163, 2163
vendor’s priority on realty, 2108
Inter vivos gifts, generally, 931 - 966
charitable, 937
deaf mute, to, 936
formalities and effects, generally,
931 - 952
property includable, 943
retumed to donor, 951, 952, 964
revocability, 953 - 966
when void, 943 - 948

J

Judicial separation (see also ’'Di-

vorce'’), 296 - 310
aid, duty of, 303
assets, separation of, 302, 305
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conflict of laws, 310
consequences, 299 - 304
conversion into divorce, 306 - 309
death of spouse, 301

family name, use of, 300

grounds, 296

procedure, 297, 298

resumption of community life, 305
subsistence allowance, 303
termination, 305 - 309

L

Land services (see “‘Servitudes’’)
Laws, generally, 1 - 6

application, 1, 3

judicial treatment, 4, 5

private derogation from forbidden, 6
promulgation, 1

retroactivity forbidden, 2

Leases of houses, 1752 - 1762

furnished apartment, 1758

furnishings, lease of, 1757

repairs and maintenance, tenant’s
responsibility, 1754, 1755

subtenant, 1753

tenant holding over, 1759

tenant’s obligations for furnishings,
1752

termination, 1759 - 1762

Leases of houses and rural property

generally (see also ‘“Leases of

houses’’ and ““Farm leases’’),
1714 - 1751

assignment of lease, 1717

death of parties, 1742

disturbance of lessee by third par-
ties, 1725 - 1727

expulsion of lessee upon sale of
property, 1743 - 1750

fire, 1733

fortuitous event destroying or
damaging leased property, 1727

guaranty by lessor, 1721, 1725,
1726

lessee holding over after termina-
tion, 1738 - 1740

minor’s property, lease of, 1718

obligations of lessee, 1728 - 1735

obligations of lessor, 1719, 1720

INDEX

oral leases, 1714 - 1716, 1736
sale of leased property, rights of
evicted lessee, 1743 - 1750
spouses’ leased habitation, 1751
sublet, 1717
termination of lease, 1736 - 1742
usufructary, lease by, 1718
Leases, rentals and hirings, generally,
1708 - 1713
hiring of work, 1710
kinds of, 1711
rental of things, 1709
Legacies (see “Gifts”” of various kinds,
“Testamentary dispositions’’)
Legal administration of minor’s assets
(see “Guardianship of minors”)
Legitimation (see also “Filiation’),
329 - 333-6
authority of law, 333 - 333-6
bases of, 329, 330
civil status, mention in, 331, 331-2
date of effect, 332-1, 3334
family name, 333-5
judicial competence, 333-1
marriage impossible between par-
ents, 333
marriage of parents, 331 - 332-1
posthumous, 332
procedure, 331-1, 333-3
Life annuity contract, 1968 - 1983
arrearages, 1978, 1979, 1983
bases of, 1968 - 1970
measuring lives, 1971, 1972, 1974,
1975
obligation to execute, 1979
right acquired, 1980
security for execution, 1977
surviving spouses, 1973
third party beneficiary, 1973
unattachability, 1981
Live stock leases, 1800 - 1831
animals subject to, 1802
benefits divided in simple lease,
1811
benefits to lessee alone in simple
lease, 1811
definition, 1800
disposal of beasts by lessee in sim-
ple lease, 1812
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duration of simple lease, 1815,
1816

duty of lessee in simple lease, 1806

farm tenant, to, defined, 1821

forbidden stipulations in simple
lease, 1811, 1817

fortuitous event under simple lease,
1807 - 1809

halves, by, 1818 - 1820

improperly so-called, 1831

inventory, 1805, 1822

“iron” lease, 1821

kinds of, 1801

lessor’s and lessee’s beast distin-
guished in simple lease, 1813

loss of live stock, 1810, 1811, 1825,
1827

manure in farm tenant lease, 1824

profits in farm tenant lease, 1823

retakings by lessor at termination of
simple lease, 1817

settlement at termination of farm
tenant lease, 1826

sharecropper, 1827 - 1830

shearing in simple lease, 1814

simple, 1804 - 1817

simple lease defined, 1804

Lpan at interest, 1905 - 1914

agreed interest, 1907

annuity arrangement, 1909 - 1914

interest on capital that lender cannot
retake, 1909

legal interest, 1907

life annuity, 1914

perpetual annuity, 1910 - 1913

presumption of interest paid, 1908

stipulation of, 1905, 1906

writing required, 1907

Loan for consumption, 1892 - 1904

borrower as owner, 1893

borrower, obligations of,
1902 - 1904

bullion, 1896, 1897

definition, 1892

interest, liability of borrower for,
1904

lender, obligations of, 1898 - 1901

money, 1895, 1896

return to lender, 1899 - 1901

INDEX Loa-Mar
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things individually different, 1894
value substituted for return of thing
loaned, 1903
Loan for use (see ““Gratuitous loan’")
Loans generally {see also particular re-
lated Headings), 1874

M

Majority, age of, 488
Marriage (see also ‘“‘Certificates, mar-

riage,”” ‘*Matrimonial contracts and

régimes’’), 144 - 228

age required, 144, 145

annulment, 180 - 202

consent, 146, 148 - 159, 180 - 184,
186, 187

contributions of spouses to family
expenses, 214

dissolution, 227

effects of annulled marriage, 197,
201, 202

failure of spouse to discharge obliga-
tions, enforcement measures,
220-1 - 220-3

foreign, 170

formalities, 165 - 171

illegitimate children, 158, 159

legal powers of spouses, 216 - 220,
221,222

marital rights and duties, 212 - 226

minors, 148, 150 - 154, 156, 159,
160

obligations resulting from, 203 - 211

opposition, procedures in, 176 - 179

oppositions to, 172 - 179

oppositions, who may make,
172 - 175

penalties on public officials, 156,
157,192, 193

posthumous celebration, 171

prohibitions on, 161 - 164

publication, 166, 169

registration with civil status,
194 - 198

residence of family, 215

second marriage, 147, 188, 189,
228

support, determination of, 208 - 211




LR L EPRERY

b

Mat-Mat

support owed by children to ascen-
dants, 205

support owed by parents to chil-
dren, 203, 204

support owed by spouses to
parents-in-law, 206

support owed by succession of pre-
deceased spouse, 207

where celebrated, 165

who may seek annulment, 191

who performs, 165

wife’s profession, 223 - 225

Matrimonial contracts and régimes,

generally (see also ‘“Marriage” and

Headings for various matrimonial

régimes), 1387 - 1399, 1387 - 1398

adult in guardianship, marriage con-
tract by, 1399

change in matrimonial régime,
1396, 1397, 1395 - 1397

contract, how made, 1394, 1395,

1394
declaration by spouses as to marital
régime, 1393

merchant spouse, 1394
minor’s marriage contract, 1398
modification of contract,

1396 - 1397 -1
notary’s functions, 1394, 1394
regufation by agreement,

1388 - 1391

regulation by law, 1387, 1387,
1393, 1393

surviving spouse, options of, 1397,
1392

Matrimonial régime in community by

agreement, 1497 - 1527,
1497 - 1528
acquests, 1498, 1498, 1499
administration, 1503 - 1510
agreements excluding community,
1529 - 1535
““common hand,”” 1503
conversion, 1505 - 1509
credits included, 1498, 1505
debits, 1499 - 1502, 1505
debts, separation of, 1510 - 1513
levying in event of dissolution,
1511 - 1514
marriage contract, 1497, 1497,
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1498, 1512, 1515
mutual representation, 1504
personalty, 1498, 1500 - 1504
preference legacy, 1516, 1518,
1515 - 1519
realty, 1505 - 1509
severalty, 1498, 1505 - 1510
unequal shares stipulated, 1520,
1521, 1524, 1525, 1520 - 1525
unity of representation, 1505 - 1510
universal, 1526, 1526, 1527
wife’s option to retake upon renun-
ciation, 1514
Matrimonial régime in community, by
law (or legal), 1400 - 1492,
1399 - 1496
acquests, 1401, 1402, 1408
administration of the community,
1421 - 1427, 1421 - 1440
agency between spouses as to sev-
eralty, 1431, 1432
agreement of partition pending di-
vorce, 1450, 1451
bases of dissolution, 1441
community debt to severalty spouse,
1433
creditors of spouses, 1411 - 1414,
1419, 1420
creditors’ rights in property separa-
tion, 1446, 1447
credits of, 1401 - 1408, 1401 -
1408
debits defined, 1409
debits, liability for after partition,
1482 - 1491, 1482 - 1491
debits of, 1409 - 1420, 1409 - 1420
definition, 1400, 1400
dissolution, 1441 - 1496,
1441 - 1496
evidence as to acquests, 1402
fruits, 1403
husband as administrator,
1421 - 1424, 1421, 1428
indemnity by spouse to the com-
munity, 1416, 1417, 1437
investment of severalty assets, 1434,

1435
levies at liquidation, 1471 - 1475,
1470 - 1474

tiquidation accounting between

INDEX

spouses and community,
1468 - 1470, 1468 - 1470
liquidation upon dissolution,
1467 - 1481, 1467 - 1481
marriage settlement on child, 1438 -
1440
personal debts between spouses at
dissolution, 1478, 1479
property separation, 1443 - 1449
renunciation upon dissolution,
1453 - 1466, 1492 - 1495
severalty, 1403 - 1407
severalty, administration of,
1428 - 1438
surviving spouse’s right to nourish-
ment, lodging and mourning ex-
penses, 1481, 1481
Matrimonial régime of participation in
acquests, 1569 - 1581, 1498 - 1499
dissolution, 1569
enforcement of participation, 1577,
1578, 1580
final patrimony of spouses, 1572,
1573, 1575
original patrimony of spouses, 1570,
1571
payment of participation, 1576
separate property maintained, 1569
stipulations permitted, 1581
valuation, 1571, 1574, 1579
Matrimonial régime of separate proper-
ty, 1536 - 1542, 1536 - 1539
administration, 1536, 1539, 1539,
1540, 1540
agency between spouses, 1539
contributions by spouses, 1537,
1537
exclusive ownership, 1538
interference by a spouse, 1541
marriage contract, 1536, 1536,
1538
partition upon dissolution, 1542
Missing persons, 112 - 143

assets of, provisional possession of,

120 - 123,125 - 129
children of, rights of, 133
children of, supervision of,

141 - 143
creditors of, 134

declaration of absence procedures
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regarding, 115 - 119

heirs of, rights to assets, 120 - 123

judicial proceedings regarding inter-
ests of missing persons,
112-114

probate succession of, 130

reappearance of, 125, 127, 131,
132

rights of, effect of absence upon,
135-138

spouse of, in community property,
124,126

testament of, 123

Mortgages on realty, 2114, 2145

arbitration decisions, 2123

assignment of rank in legal mortgage
between spouses, 2140

assignment of rank in wife’s legal
mortgage, 2139 - 2141

capacity to make conventional
mortgage, 2124

certainty of obligation secured, 2132

certified instrument required, 2127

constructions included, 2133

conventional, 2124 - 2133

creditors and legal mortgage be-
tween spouses, 2139

definition, 2114

description required, 2129 _

foreign countries, made in on
French realty, 2128

guardianship, by, 2143 - 2145

insufficient satisfaction, extension to
other lands, 2130, 2131

judgment for inscription of legal
mortgage between spouses,
2137, 2138

judicial, 2123

kinds of, 2116, 2117

legal, 2121, 2122

legal mortgages between spouses,
2135 -2142,2135 - 2142

limitation to title of mortgagor,
2125, 2126

marriage contract permitting inscrip-
tion of legal mortgage between
spouses, 2135, 2136

property susceptible to, 2118, 2119

provisional inscription by wife of
her legal mortgage, 2137
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rankings, 2134

registering of judicial mortgages,
2123

registering of legal mortgages, 2122,
2122

subrogation in legal mortgage be-
tween spouses, 2140

subrogation of wife’s legal mortgage,
2139 -2141

wife’s inscription of her legal
mortgage, 2135, 2136

N

Negligence (see ‘‘Delicts”’)

0]

Obligations of contracts, generally (see

also Headings relating to particular
aspects and subject-matter of con-
tracts), 1134 - 1167
act of God, 1148
causal relationship of damages,
1151
consent alone as delivery, 1138
damages for inexecution,
1146 - 1155
delay in delivery, 1139
delay in execution, 1146, 1147,
1153
delivering or giving, 1136 - 1141
doing or not doing, 1142 - 1145
effect generally, 1134, 1135
evidence (see ‘‘Evidence regarding
contractual obligations’)
foreseeability of damages, 1150
fortuitous event, 1148
giving or delivering, 1136 - 1141
interest on damages, 1153 - 1155
interpretation, 1156 - 1164
possession by one of two obligees,
1141
stipulation of liquidated damages,
1152
sum certain, damages for failure to
pay, 1153
third persons, generally,
1165 - 1167

Obligations without agreement, 1370
Ownership, generally, 537 - 546,

711 -717
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accession (see also “‘Accession’’), spouse as partial guardian, 509-1
546 testament, 513
acquisition of, 711, 712, 717 Partnership, non-commercial

Par-Pre

renunciation by a partner, 1865,
1869 - 1871
special partnership, 1841, 1842

alienation, 537

communal property, 532, 714

hunting and fishing rights, 715

lost objects, 717

public domain, 538 - 541

right of ownership defined, 544

rights other than ownership, 543

the State, 713

treasure frove, 716

yielding only for public purposes,
545

P

Parental authority, 371 - 387

assets of child, 382 - 387

criminal conviction as forfeiting,
378, 379 - 380

delegation, 376 - 381

divorce, 373-3, 375-3, 386

duties of a child, 371, 371-1, 371-3

duties of parents, 371-2, 371-4,
375-8, 377, 382 - 387

educative assistance, 375 - 375-8

filiation, 374-1

guardianship, 373-4, 374-1, 374-2

iltegitimate child, 374

loss of, 373, 378 - 381

misconduct as forfeiting, 378-1 - 380

restitution after forfeiture, 381

rights (see “/duties’’ this Heading)

third parties, delegation to, 377-1,
377-2

transfer to one parent alone,
371-1-373-3

Partial guardianships (see also ““Adults

protected by law,” “Guardianship of

adults”’y, 508 - 515

bases, 508, 508-1

capacities of person in partial guard-
ianship, 510-1, - 514

gift, 513

marriage of person in partial guard-
ianship, 514

opening of, 509

partial guardian, 509-1 - 514

service of process, 510-2

1832 -1873

administration in default of stipula-
tion, 1859

all present assets, universal partner-
ship of, 1837

authority of administering partners,
1856 - 1859

commencement, 1843

commercial partnerships, reference
to, 1873

contracting partner alone bound on
partnership contract, 1864

contributions of partners,
1845 - 1847

death of partner, 1865, 1868

definition, 1832, 1833

dissolution of, 1865, 1867 - 1871

division of profits, 1853 - 1855

duration, 1844

equal liability to partnership cred-
itors, 1863

events terminating, 1865

heir of deceased partner, 1868

indemnities by partnership to a

_ partner, 1852

kinds of, 1835

legal representative of partnership,
powers of, 1860

liability for partnership debts not
joint among partners, 1862

liabitity of partners to partnership,
1850

non-administering partner, powers
of, 1860

obligations of partners inter se,
1843 - 1861

obligations of partners with third
parties, 1861 - 1864

partition among partners, 1872

partner who is creditor of debtor to
partnership, 1848, 1849

person permitted in
partnership, 1840

professional, 1842

profits, universal partnership of,
1838, 1839

prolongation of, 1866, 1868

universal
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spouses, 1841
termination, 1865 - 1872
universal partnership, 1836 - 1840
valuation upon death of a partner,
1868
writing, requirement of, 1834
Party wall (see also ““Servitudes’),
652 - 667
conversion into party wall, 661
evidence as to, 654
placing new beams against, 657,
658
placing new structures against, 662
raising height of, 659, 660
reconstruction, 665
repairs, 655, 656
separations and enclosures, 663,
666, 667
Paternity (see “Filiation”’)
Payment (see ‘Termination of obliga-
tions’’)
Personalty, generally, 527 - 536
annuity, 530
boats, 531
construction materials, 532
definitions and exclusions,
533-536
“furniture’” defined, 534
how determined, 527
“movable’ defined, 535
personalty by determination of law,
529
personalty by nature, 527 - 528
Pledge of personalty (see “Gage”’)
Pledge of realty, 2085 - 2091
creditors’ rights in, 2085
default in timely payment, 2088
fruits, 2085, 2086, 2089
obligations of creditors, 2085, 2086
re-entry by debtor, 2087
third party rights, 2091
writing required, 2085
Pledges, generally (see also ““Gage
and ‘Pledge of Realty”), 2071, 2072
Possession (see ‘‘Prescription’’)
Prescription, 2219 - 2283
actions at law, 2262

’r
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annuity, 2263

arrearages on annuities, 2277
bailiff's fees, 2272

benefit of inventory, heir under,

2258, 2259
between spouses, 2253
boarding school’s board, 2272
buyer of personalty lost or stolen,

2280
civil interruption, 2242,

2244 - 2247, 2249, 2250
conditional claim, 2257
convenience, acts of, 2232
counting time, 2260, 2261
definition, 2219
domicile of owner, 2225, 2226
during marriage, 2255, 2256
elements for prescribing possession,

2229
former possession, 2234
good faith, 2268, 2269
guaranty, 2257, 2270
guaranty of construction, 2270
guardianship, adults in, 2252, 2278
innkeeper’s charges, 2271
interest, 2277
interruption of, 2242 - 2250
inversion of possession held for

another, 2238
joint debtors, civil interruption as to,

2249
judicial functionaries, liabilities of,

2276
lost personaity, 2279, 2280
married women, 2254
medical fees, 2272
merchant’s selling price, 2272
minors, 2252, 2278
natural interruption, 2242, 2243
oath offered to prescriber, 2275
objections to, 2224, 2225, 2227
one’s own title, against, 2240, 2241
personalty, 2279, 2280
possession, 2228 - 2235, 2282,

2283
possession-defined, 2228
possession held for another, 2230,

2231, 2236 - 2238
possession of personalty, 2279

INDEX

possessor acting in name of owner,
2248

precarious holding, 2236

prior to day fixed for a claim, 2257

property not in commerce, 2226

protection of possession, 2282,
2283

public ownership, 2227

rents, 2277

renunciation, 2220 - 2222

salaries, 2277

stolen personalty, 2279, 2280

subsistence allowance, 2277

successive possessors, 2235

suspension of, 2251 - 2259

teachers’ pay, 2271

ten and twenty years, 2265 - 2270

thirty year, 2262 - 2264

time for prescription, 2060 - 2281

transferees from precarious holders,
2239

void civil interruption, 2247 -

void deed, 2267

violence, acts of, 2233

Priorities of creditors (see also “‘Cred-
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itors’ rights on debtor’s property,

generally,” and other Headings on

related subjects), 2095 - 2105

carrier, 2102

chattels, for unpaid price of, 2102

co-heirs on realty, 2103

constructors of buildings, on realty,
2103

creditors of decedent, on realty of
succession, 2103

definition, 2095

farm lease personalty, 2102

gage personalty, 2102

generality of realty, on, 2104

innkeeper, 2102

insurance proceeds, 2102

legatee, on realty of succession,
2103

order of enforcement on personalty,
2101

personalty, on, 2100 - 2102

preference, 2096

Public Treasury, of, 2098

realty, on, 2103 - 2105

realty, on, in default of personalty,
2105

same rank of, 2097

supplier of funds on realty pur-
chased therewith, 2103

vendor, on realty sold, 2103

worker, 2102

Procuration (see ‘“Agency”’)

Property, general, classification of (see
also ““Personalty, generally,” ‘‘Re-
alty, generally” and various Head-
ings relating to matters of property),

516
Q

Quasi-contracts, 1371 - 1381
definition, 1371
management of another’s affairs,
1372 - 1375
restitution, 1376 - 1381

R
Real estate promotion, contract of,
1831-1 - 1831-5
assignment by owner or employer,
1831-3
completion of promoter’s perfor-
mance, 1831-4
definition, 1831-1
power of promoter, 1831-2
promoter as entrepreneur, 1831-1
third parties, 1831-3
Realty, generally, 517 - 526
animals, 522
fixtures, 525
growing things, 520, 521
how determined, 517
pipes, 523
realty by nature, 518, 519
realty by purpose, 524
realty by subject-matter, 526
Recording (see “‘Inscriptions of cred-
itors’ rights’’)

S

Sales cancellation of, generally,

1658 - 1685
breach creating right to seller’s re-

INDEX

scission of sale of realty, 1674,

439

Pro-Sal

1675

breach not giving rise to rescission
of sale, 1683, 1684

buyer’s options upon proof of
breach in sale of realty, 1681,
1682

definition, 1659

joint sellers in repurchase agree-
ment, 1688 - 1672

joint sellers’ rescission for breach,
1685

limitation on action for rescission in
sale of realty, 1676

proof of breach in sale of realty,
1677 - 1680

repurchase, option to, 1658 - 1673

rights and liabilities of seller upon
implementing repurchase, 1673

rights of buyer in repurchase agree-
ment, 1665 - 1667

second buyer, enforcement against
of option to repurchase, 1664

time limit, 1660 - 1663

Sales, general concepts, 1582 - 1601

costs, 1593

definition, 1582

deposits, 1590

forbidden assignments, 1597

forbidden parties to particufar sales,
1596

instalment paid in sale of land, 1589

perfection of, 1583, 1585 - 1587

price, 1591, 1592

promise of sale, 1589, 1590

spouses, between, 1595

succession of a living person, sale of
forbidden, 1600

suspensive condition, 1584, 1588

void sales, 1599, 1601

what can be sold, 1598

who may buy or sell, 1594

Sales, obligations of buyer,

1650 - 1657
definition, 1650
interest, buyer’s liability for, 1652
making of payment, 1651
seller’s right to cancellation,
1654 - 1657
threats from third parties against
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buyer’s rights, 1653
Sales, obligations of seller, 1602 - 1649

accessories, delivery of, 1615

action in annulment for defects,
1648, 1649

agreement of no guaranty,
1627 - 1629

building, delivery of, 1605

building to be constructed, guaranty
against defects, 1642-1, 1646-1

cessation of guaranty against diSpos-
session, 1640

condition of thing when delivered,

1614
content or extent, delivery of,
1616 - 1620

damages due buyer, 1639

defects, guaranty against, 1625,
1641 - 1649

definition of delivery, 1604

delay in delivery, 1610, 1611

delay in payment, 1612

delivery, 1603 - 1624

desisting by buyer, 1622

deteriorations prior to dispossession,
1631, 1632

dispossession, guaranty against,
1626 - 1640

expenditures prior to dispossession,
1634, 1635

expenses of delivery, 1608

extinguishment of variations in sale
price, 1623

guaranty by seller, 1625 - 1649

guaranty in absence of stipulation,
1626, 1630

hidden defects, guaranty against,
1641, 1643

hidden servitudes on land sold,
1638

incorporeal rights, delivery of, 1607

insolvency of buyer, 1613

movable assets, delivery of, 1606

partial dispossession, 1636, 1637

patent defects, 1642, 1642-1

place of delivery, 1609

realty, delivery of, 1605, 1617,

1618
restitution to seller for defects,
1644 - 1647
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rights of dispossessed buyer against
seller, 1630
second sale in bad faith by seller,
1635
statement of obligation to be clear,
1602
variation from sale price,
1617 - 1620, 1623
who bears loss prior to delivery,
1624
Sequestration, 1955 - 1963
by agreement, 1956 - 1960
judicial, 1961 - 1963
judicial custodian, 1962, 1963
kinds of, 1955
not gratuitous, 1957, 1958
ordered by court, 1961
thing in controversy, 1956, 1960
Servitudes, 637 - 710
apparent, 689, 691, 692
balconies, 678, 680
bases of, 639
bushes, 671 - 673
continuous, 688, 691, 692, 707
deed, established by, 686,
690 - 696
definition, 637
demarcation of property, 646
discontinuous, 688, 691, 707
distance of structures from neighbor,
674
drawing water, for, 696
eaves, 681
enclaved property, 682 - 685-1
extinction, 703 - 710
fenced land, 647, 648
law, established by, 637,
649 - 685-1
lower lands, flow of water on,
640 - 642
merger with title to land, 705
non-apparent, 689, 691
party ditch, 666 - 668
party hedge, 668 - 670
party trees, 670
party wall (see also ""Party Wall”),
674, 675
passage, 682 - 685-1, 696
prescription, 690, 691, 706 - 710
public or communal utility, 649,

INDEX

650

revival, 704

rights of servient and dominant par-
ties, 697 - 702

running water, 643 - 645

rural, 687, 691

shrubs, 671 - 673

springs, 642, 643

trees, 670 - 673

urban, 687, 691

view over neighbor’s land,
675 - 680

windows, 675 - 680

Simple loan (see “Loan for consump-
tion”)

Successions (see also “Gifts"” in particu-
lar cases, “Matrimonial Régimes”’ of
various kinds, “Ownership,” ““Test-
aments’’), 718 - 892
acceptance of inheritance,

774 - 783
advantage of benefit of inventory,
802

allocation in lieu of illegitimate
child’s inheritance, 762 - 764

allotments, 832 - 832-3

ascendants, inheritance by, 746,
753

benefit of inventory, acceptance
under, 793 - 810

bounties exceeding decedent’s dis-
posable part, 865 - 869

capacity to inherit, 725

collateral inheritance, 748 - 755

common disaster, survival,
720 - 722

compensation for unequal shares,
833, 833-1

creditors and partitioning of joint
inheritance, 820, 821, 826

creditors of renouncing heir, 788

creditors of succession accepted
under benefit of inventory,

807 - 809

death of heir prior to acceptance or
repudiation, 781, 782

debt for reduction in hotchpot, 868

debts of a succession, 870 - 882

default of heirs, 769

degrees of inheritors, 734 - 738, 755
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descendants, inheritance by, 745
devolution of inheritance, 731 - 738
effective date of acceptance of in-
heritance, 777
elements of hotchpot, 851 - 857
evaluation by experts in partitioning,
824, 825
exclusion from inheriting, 727 - 730
forfeiture of right to renounce, 792
gifts and hotchpot, 844 - 849
hotchpot, 843 - 863, 869
hotchpot in kind, 861 - 863
hotchpot of money, 869
itlegitimate filiation, consequences
for inheritance, 756 - 764
illegitimate heirs, 723, 724, 733,
756, 757, 759 - 764
inventory by beneficiary heir, 794,
795, 797, 800, 801
joint inheritance (see “partition’” this
Heading)
legitimate heirs, 723, 724, 733, 761
liability of heirs and legatees for
debts of a succession, 870 - 877
lines of inheritance defined, 733,
736 - 738
maintenance of joint inheritance,
815
murder of decedent, 727, 728
obligations between heirs after parti-
tion, 884 - 886
obligations of heir accepting under
benefit of inventory, 803 - 808
opening of, 718
partition of joint inheritance,
815 - 842
partitioned share, time when succes-
sion occurs, 883
preference legacy, 843 - 849, 864,
865
prescription for accepting or re-
nouncing, 789, 790
procedures in partition, 834 - 842
reduced taking in hotchpot, 858
renunciation of inheritance,
784 - 792
representation, inheritance by,
739 - 744, 750, 787
rescission of partition, 887 - 892
right to partition joint inheritance,




SEETS

Sur-Ter

815 -819,818,819

rights of creditors of a succession
against heirs, 877 - 882

sale in partitioning of joint inheri-
tance, 826 - 828

shares (see also ‘“‘allotments’’ this
Heading), 834 - 838

surviving spouse, 723, 724, 761,
765 - 767

the State taking succession,
768 -773

usufruct for surviving spouse, 767

vacant successions, 811 - 814

vacant successions, procedures,
769, 770

valuation in hotchpot, 860 - 863

when hotchpot occurs, 850

Suretyship, 2011 - 2043

accessories of suretyship, 2017

assets of debtor, investigation of,
2021 - 2024, 2042

capacity to be surety, 2018

co-sureties, 2033

defenses of surety against creditor,
2036

discharge of surety, 2037 - 2039

division of creditor’s action against
joint sureties, 2026, 2027

heirs of sureties, 2017

joint sureties, 2025, 2026

joint principal debtors, surety’s ac-
tion against, 2030

judicial surety, 2040 - 2043

legal surety, 2040

limitation of surety’s obligations,
2013

merger, 2035

no presumption of, 2015

notification to debtor of payment by
surety, 2031

obligations of, 2011 - 2017, 2021

pledged security substituting for
surety, 2041

rights of surety prior to payment
against debtor, 2032

solvency of surety, 2019, 2020

subrogation by surety, 2029, 2037

surety for surety, 2014

surety’s action against principal debt-
or, 2028 - 2032

INDEX

surety’s indication of debtor’s assets,
2023, 2024
termination, 2034 - 2039

T

Termination of obligations,
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1234 - 1314

assignment of all assets to creditors,
1265 - 1270

breach giving rise to restitution,
1306 - 1313

consignment, 1259 - 1263

delivery in place, 1264

evidence as to (see "‘Evidence in
matters of contractual obliga-
tions”’)

exceptions to extinguishment,
1293 - 1298

extinguishment, 1289 - 1299

imputations, 1253 - 1256

joint parties in novation, 1281

judicial assignment of assets to cred-
itors, 1268 - 1270

limitation on actions in rescission,
1304

loss of the res owed, 1302, 1303

merger, 1300, 1301

minor’s right in rescission,
1305 - 1312

modes of, generally, 1234

mutuality of debts as extinguish-
ment, 1290, 1291

novation, 1271 - 1281

nullity (see ‘“‘rescission’’ this Head-
ing)

objections to extinguishment,
1294 - 1296, 1299

offers of payment, 1257, 1258

payment, 1235 - 1270

priorities preserved in novation,
1279, 1280

reclamation, 1235

relinquishment of instrument of debt
as remittance, 1282 - 1284

remittance as to sureties, 1287

remittance of debt, 1282 - 1287

rescission, 1304 - 1314

stakeholder (see “consignment”’ this
Heading)

subrogation, 1249 - 1252

substitution as novation, 1271,
1274 - 1277

to whom, 1239 - 1241

voluntary assignment of assets to
creditors, 1267

where made, 1247

who may pay, 1236 - 1238

withdrawal from consignment,
1262, 1263

Testamentary dispositions, 967 - 1047

executors of personalty,
1025 - 1034
foreign country, made in, 999, 1000
form, 967 - 970
general legacy, 1010 - 1013
holographic, 969, 979, 1007, 1008
illiterate testator, 977, 978, 998
isolated localities, made in,
985 - 987
joint legacy, 1044, 1045
lapse, 1039 - 1043
military personnel, 981 - 984
mute testator, 979
notary’s functions, 971, 974, 976
revocation, 1035 - 1038, 1046,
1047
sea voyage, made during, 988 - 996
secret, 969, 976, 978, 979, 1007,
1008
signature, 973, 974, 976, 977, 997,
998
specific, 1002, 1010, 1014 - 1024
subsequent testaments, 1036, 1037
universal, 1002 - 1009
witnesses, 974 - 976, 980, 997, 998

Torts (see ““Delicts’’)
Transfer of rights and claims,

1689 - 1701

accessories included, 1692

chose in action, 1699 - 1701

debtor discharged by paying prior to
being notified of transfer, 1691

delivery effected, 1689

guaranties by transferor,
1693 -1696

inheritance, sale of, 1696 - 1698

rights of transferee against third par-
ties, 1690

INDEX
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U
Use and habitation, 625 - 636

expenses and maintenance, 635
fruits, 630, 635

house, 632, 635
non-transferability, 631, 634
rights to, 625 - 629, 633

woods and forests, 636

Usufruct, 578 - 636

alienation by usufructary of his
rights, 595, 595

alluvion attaching to usufruct, 596

animals, loss of, 615, 616

consumption of things in usufruct,
587

creditors of usufructary, 618, 622

default of security by usufructary,
602, 603

definition, 578

delay in usufructary’s giving securi-
ty, 604

destruction of the thing in usufruct,
623, 624

deterioration of things in usufruct,
589

duration of, 619, 620

duty to inform owner of harm to
land by third parties, 614

enjoyment of fruits, 582 - 586

establishment of, 579 - 581

gross repairs, 606

inventory by usufructary, 600

liability for charges against the usu-
fruct, 609

life annuity, 588

maintenance, failure of by usufruc-
tary, 618

mines and quarries as part of usu-
fruct, 598

rebuilding, 607

repairs of maintenance, 606

repairs, responsibility for, 605, 618

sale of the thing in usufruct, 621

security by usufructary, 601

servitudes of landowner attaching to
usufruct, 597

termination, 617 - 624

trees in usufruct, 590 - 594






