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lnternational commercial arbitration is being enthusiastically promoted 
throughout the international legal community. Congresses and conferenca 
abound; over three hundred delegates at tended the I 988 Tokyo confer. 
ence of the International Council for Commercial Arbitration. New arb,. 
tration journals proliferate.' New international arbitration centers compete 
for business, particularly around the Pacific Rim in such locations as Hang 
Kong (opened in 1985), Los Angeles (1985), Melbourne (1985) and Van- 
couver (1 986). 

Major jurisdictions are adopting new arbitration laws, often for the una- 
bashed purpose of luring international arbitral proceedings. The United 
Kingdon1 substantially revised its arbitration legislation in 1979, in part to 
promote itself as a venue for arbitration.' Other important jurisdictions 
have made similar moves, including France, Belgium, the Netherlands and 
Switzerland.' The Canadian Federal Government and several Canadian 
provinces have recently adopted new arbitration laws patterned on the 
UNCLTRAL Model Law on International Commercial Arbitration.' 

The obvious interest in international commercial arbitration partly re- 
flects the growing willingness of states and their commercial entities toagree 
lo arbitration in lieu of insisting on settlement by their national cour~s .~  I t  

Ofice of the Legal Adviser. US. Department of State. The author lerved as United Stale 
Agent at the Iran-Unilcd State C b i n n  Tribunal in 1989-1987. The views e x p m u d ,  how- 
ever, are solely those of the author and do not reprelent thc views of [he US. GovernmcntOr 
of the Deparlrnent of State. 

' Srr, r .6 ,  juurrrol ujlrrlrmorrorrol Arburalron (initialed in 1984): Arbilrallon I~~~t rno l iona l ,  pub 
lished by the Chartered Instilute of Arbitntors (1985); and 1,rlentolionol Arbtlrolion RfPOr1. 
published by Mealey Publications (1986). 
'SIC B e d ,  Muking England o More Allrnrlwr Venue ojlntentatlonol Cornmrrc~ul ~ r h l r a l d n  bl 

L t s ~ j u d i n a l  Owrsrghl, 5J. INT'L ARB. 490988);and Park, The InJurncr oJNolioaol L r f a l S F m  
on Inlrmononol Comvwc~al Arbrirallon: Recrnf D w l u p m m f s  tn Englkh Arb~lrolron Law, in 
SOLVING TRANSNA.~IONAI. DISPUTES THROUGH INTERNAI IONAL ARBITRATION 81- 97 v. 
Carbonncau ed. 1984) [hereinafter Carbonneau]. 

Audit, A .Volrornal Codifiolion oJlnlmationo1 Comwerrial Arbilrulion: TheFrrrrch D P C ~ ~ ~ ~ J M ~ !  
12 .  1981, in Carbonneau, supra "ole 2 .  a1 117. Thc Belgian Act of Mar. 27. 1985, is rcprintcd 
in 25 ILM 725 (1986); the 1986 Netherlands statutc, bk. 4 of the Code ofcivil p r u c ~ " " *  
reprinted in 26 ILM 921 (1987); and chapter 12 of the 1987 Swiss stalute on intern'. 
~ional law (dealmg with international arbitnlion) is reprintcd in 27 ILM 37 (1988). 
'SYI 12 Y.B. COM. ARB. 361-62 (A. J. van den Berg ed. 1987); Nucckcr& HentZmsVN 

L q d u l r o ~ ~  utr Arbr/rulron r,, Coaodo, 22 INT'I. LAW. 829 (1988). 
'Set  K -k(. B0~:~sslscel.. A R B n R A T l O N  A N D  STATE ENTERPRISLS-A SURVEY OH 'IHL 

NA T l O N A l .  AN11 IN.rERNA I I O N A L  STATC O F  LAW A N D  PRACTICE (! 984). 
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vstifies to long-standing claims that arbitration provides faster, more eco- 
nomical decisions than litigation in national courts (although the costs and 
Kcasional delays oC large international arbitrations and associated enhrce-  
merit proceedings cast some shadows on these claims). T h e  expansion of 
arbitration may also reflect a judgment that arbitral decision making can 
better accommodate the interests and expectations of parties from different 
legdl systems and cultures than can national courts. The advocates of arbi- 
tntion maintain that arbitrators can select or shape legal rules particularly 
appropriate to transnational settings, sustaining the reasonable expectations 
of international businessmen without giving undue weight to the technicali- 
ties or peculiarities of national legal systems.' 

How commercial arbitrators actually determine the law they apply in 
international cases has been difficult to judge. Arbitrations a re  often confi- . - - - 
dential; published awards are otien summarized or ltravily edited.' How- 
ever, the growing body of published decisions of the Iran-United States 
Claims Tribunal provides new opportunities for analyzing the choice of 
applicable law in international commercial arbitration. T h e  Tribunal has 
generated over five hundred publicly available awards since 1981. About 
160 are "awards on agreed terms," giving effect to voluntary settlemer~ts. 
Others deciding contested cases range from a few paragraphs to hundreds 
of pages. T h e  Tribunal's arbitrators have broad discretion to determine the 
substantive law to be applied in these cases, and they are largely insulated 
from concerns about review by national courts. This article examines the 
resu l t~ .~  

The  Tribunal is a unique international institution, described as "the most 
significant arbitral body in history."' It was created in 1981 as one elenlent 
of the settlement of the 15-month hostage crisis between the United States 
and Iran. Its task has always been difficult. It was born out of a grave 
bilateral crisis and relations between them remain unsettled for both coun- 
tries. Nevertheless, the Tribunal has successfully addressed an enormous 
caseload: 542 large claims brought by U.S. or Iranian nationals against the 

*LC r . g .  Derains, Porsabk CotjJirl oJLnus Rukr m d  the Rules dpyl~roble lo /hr Subslo~trr oj Ihr 
Dispuc, in UNCITRAL.~ pR01jEC.r FOR A MODEL L A W  O N  I N T B R N A T I O N A L  COMMCYCIAL 
A R s l ~ ~ a l  I O N  169, 189-90 (P. Sanders ed. 1984) [hereinafter Sandersl. 
' For some arbitrators' methods of choosing applicable law, ue Lando. The Lau' Applrroblr lo 

r h r ~ ~ r * l ~ o / / h r  Dirpurr, in ~ N T E M P O R A R Y  PROBLCMS I N  ~ N ~ E Y N A I I O N A L  AYBITRA.I-ION 101 
U. ed. 1986) [hereinafter L.ewj. Professor Lew's Applrcnblr Law rs I ~ r Y r n o l ~ o d  Cummmol 
A r b l h l i o r ~  (1978) [hereinafter APPLICABI.E LAW] collects an extraordinary range of rlraterials 
On individual arbitrations, but his net was cast wide and the catch is difficult to cull. 

'The Ttibunal's awards cart be obrairtd from the Registry of the Tribunal m The Hague 
ford  fee. They can also be found in the I r a n - U r ~ d  Slurrs Clnrtnr r n b u , d  Rtporr, (Grotiua 
PubllcatiOns, Ltd.) [hereinafter IRAN-U.S. C.T.R.]; in the Ironran Arserr Ll l tplro, ,  R ~ p o r k r  

Publicaions) [hereinafter 1.A.L.R.J; in rUtnle~'s Lirigalio,8 R~fir ls- lmnrun ( : h i m  
(Mplc~ Publications); and on WESTLAW. 

L i l l i ~ h ,  PreJaw, in THE IRAN-UNI.I.ED STATES CLAIMS TRIBUNAL. 1981-83, a, vii (R. 
1984) [herernafter L.illirh]. For hrkground on the Tribunal. see S w / m i u ~ a  on lhr 

""-ul l l l fd S101e5 C l ~ i m ~  TrlbU~,, , l ,  16 L. & POL:Y INYI. BUS. 667 (1984). For a verenl bibliog- 
z:h:i;;%dde, Selem,l ~ ; b l , , , ~ r ~ p h ?  O H  (he Irn~a-Uni~ed 31ata (.'lnmts Tribuntal, 2 ICSID REV. 
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other Government; 421 claims by U.S. and Iranian banks; 2,795 
Small claims (claims of less than $250,000 presented by either the U.S. or the 

Iranian Government); 74 B cases (intergovernmental claims under contracts 
for the purchase of goods or services); and 23 A cases (interpretations of 

and compliance with the Algiers A~cords) . '~  By contrast, the Court of ~ ~ b i ~ ~ ~ -  
tion of the lnternational Chamber of Commerce (ICC) in Paris avers 

ged 243 requests for arbitration annually between 1977 and 1981, and consti- 
tuted approximately two hundred arbitral panels each year. Many of these 
ICC cases involve less than $250.000 and would be "small claims" in the 
Tribunal." 

As the Tribunal's task is not completed, this article presents an interim 
picture. Nevertheless, a substantial majority of the private large claims 
(those over $250,000) have been resolved and paid, and the Tribunal is 
grinding through the remainder of its docket. As of September 20, 1988, it 
had disposed of 743 of the 963 large claims and bank claims. About tw, 
thirds of the intergovernmental disputes (A and B cases) are completed. 
Over 2,500 small claims remain; both sides have professed the wish to settle, 
rather than bear the costs and trouble of arbitrating them. However, the 
legal issues the small claims present parallel those already decided. Conse- 
quently, the main lines of the Tribunal's treatment of applicable law have 
now been laid down. 

The charter of the Tribunal, the Claims Settlement Declaration,Is per- 
mits it to look to a wide range of sources to determine the law it will apply. 
The arbitrators, all drawn from different legal traditions, thus have broad 
discretion in defining a common legal framework for deciding particular 
cases. A majority of theclaims have been decided entirely or  substantially on 
the basis of the parties' contracts. Where there is no contract, o r  where it 
does not provide sufficient rules, the Tribunal regularly has identified and 
applied general principles of law. In claims under public international law, 
such as expropriation, treaty interpretation and expulsion claims, the Tri- 
bunal has applied that body of law. The  arbitrators' usual pattern has been 
to decide on the basis of rules that can be characterized as common to the 
parties (i.e., the contract) or to international commerce generally (i.e.. gen- 
eral principles of law). The Tribunal has rarely decided on the basis of 
national rules, even in cases where the parties might arguably have agreed 
on them as the rule of decision. 

' O  Stewart. The I r a M h i l l  Slam Claim., Tribunal: ArromplrrhmmlJ and in 1984 
PRIVATE INVFSTORS ABROAD-PROBLEMS AN11 SO~.UTIONS I N  ~ N T E R N A T ~ ~ ~ A L  BUSINFSS I N  

1984. at 525. 529. 
" Str Paulsson. A r b ~ l r d m  Undrr thr Rulrs ofrhr Inlrrnattonol UhomCr ojCommtrrt ,  in Car- 

bonneau. rspro note 2 ,  at 235. 237-38. 
'' Declanlion o f  the Government o f  the Democntic and Popular Republic of Algeria Con- 

cerning the Settlement of  Claims by the United Slates of  America and the Government of the 
Islamic Republic of  Iran, Jan. 19, 1981, DEP'T ST. BULL., NO. 2047, February 1981, at 9, 
rrprirntrd In 75 AJlL 422 (1981). and 2 0  ILM 230 (1981) lhereinaRer Claims Settlement 
Declaration]. 
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11. ARTICLE V OF T H E  CLAIMS SETTLEM~NT DECLARATION 

Article V of the Claims Settlement Declaration provides: "The Tribunal 
shall decide all cases on the basis of respect for law, applying such choice of 
law rules and principles of commercial and international law as the Tribunal 
determines to be applicable, taking into account relevant usages of the 
trade, contract provisions and changed  circumstance^."^^ Thus, the Tri- 
bunal's fundamental obligation is to decide cases "on the basis of respect for 
law." Because of the primary role given law by Article V, the United States 

that the Tribunal does not have jurisdiction to decide cases ex aequo et 
bone or as an amiable composateur on the basis of nonlegal principles. (The 
rribunal seems not wholly convinced. In 1983, over U.S. objections, it 
relained the language of Article 33(2) of the UNCITRAL Rules ~ermit t ing 
it to decide ex apquo et bono if the parties to a dispute agreed. The  issue 
remains academic since in no case have both parties agreed to decision ex .- 
~ q u o  et bono.)I4 

The broadness of the standards found in Article V derived from practical 
and political necessity. When the Claims Settlement Declaration was neg* 
tiatexi in 1980-1981, the United States and Iran could not have agreed on 
any system of law or of conflict of laws to govern the claims. The task was 
too contentious and complex, the time too short. Moreover, the Tribunal 
pentially faced a wide range of claims. In the circumstances. the negotia- 
tors left it all to the Tribunal. Choice of law, a subject of great complexity 
and importance, was relegated to a single sentence.I5 

The first I3 words of Article V demand that Tribunal arbitration be a 
itgal process, not a mediation or negotiation. This phrase-"the ~ r i b u n a l  
shall decide all cases on the basis of respect for law"-appears to have been 
drawn from Article 15 of the 1899 Hague Convention for the Pacific Set- 
tlement of International Disputes. That article (carried forward as Article 
37 of the 1907 revision of the Convention) defines the object of interna- 
tional arbitration to be "the settlement of differences between States by 
judges of their own choice and on the basis of respect for law."I6 Decision 
"on the basis of respect for law" was intended to curb the perceived dispo- 
sition of 19th-century arbitrators to decide interstate disputes on nonlegal 
grounds. Secretary Root's instructions to the U.S. delegation to the 1907 
Hague Conference explained: 

and Slalt Rtspnnbihtj, in Lillich, supra note 9 ,  at 1, 15- 16. 
"On the negotiation of the Claims Settlement Declaration, w e  Owen. The f inal  NW'linfron 

Rtltaw in AlgLu, in A ~ r a l c ~ N  HOSTAGES I N  I R A N  297 (P. Kreisberg ed. 19s5). 
'%nvenlion for the pacific Settlement of International Disputes. July 29s 18993 32 Stat. 

1779, TS NO. 392,1901 c r .  B"~. TS NO. 9 (cmd. 798). Convention for the Pacific Settlement 
dlnternationa~ ~ i ~ ~ ~ t ~ ~ ,  act. 18, 1 9 0 7 , ~ r t .  37, 36 Stat. 2 1 9 9 , T S  No. 536. Both the United 
Slltcs and I n n  are to h e  1899 Hague Convention. ( I n n  is not a party to the 1907 
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There can be no doubt that the principal objection to arbitration rests 
. . . upon an apprehension that the arbitrations to whirh the st1hmit 
may not be impartial. It has been a very general practice for arii;ra,or, 
toact, not as jud es deciding questions of fact and law upon the record 
before them unrkr a senw ofjudicial responsibility. but as negotiators 
effecting settlements of the questions brought before them in accord. 
ance with thr traditionsand usagesand subject toall the considerations 
and influences which affect diplomatic agents. The  two methods are 
radically different . . . .I7 

Comparable considerations influenced the negotiators of the Algiers A ~ .  
cords. Both sides could agree to an objective and principled process of 
arbitration. However, if either party came to see the Tribunal's decisions as 
exercises in political mediation or accommodation, the Tribunal's authority 
and legitimacy would be impaired. The  United States also had strong rea- 
sons under domestic law for requiring cases to be decided "on the basis of 
respect for law." The Algiers Accords required U.S. claimants to forgo the 
pursuit ofjudicial remedies in U.S. courtsand to pursue their claims instead 
in the Tribunal. In Dames U Moore v. Rpgan,lR the U.S. Supreme Court 
affirmed the President's power to accomplish this objective. The Court also 
decided that the claim by Dames & Moore that suspension of its claims 
constituted a taking was not ripe. but affirmed the jurisdiction of the Court 
of Claims to hear such clairns.'"equiring decision on the basis of respect 
for law strengthened the position of the United States in responding to any 
such future taking claims. 

Article V establishes a range of possibilities for determining the govern- 
ing law. The  Tribunal can apply "such choice of law rules and principles of 
commercial and international law as I ~ P  Tribunal delrrmznes to be applicable." 
In contrast with other familiar international arbitration rules discussed 
below, this formula does not require application of any system of conflict- 
of-laws rules. The Tribunal is free to select rules of substantive law from 
whatever sources and through whatever processes it chooses. 

Applicable law is to be determined "taking into account relevant usages of 
the trade, contract provisions, and changed circumstances." This language 
suggests issues that have not been transparently addressed by the Tribunal 
(e.g., what does it mean to "take something into account"?). Trade usages 
have received little attention; contract provisions have been by far the most 
common source of law. "Changed circumstances" were added at U.S. insti- 
gation "specifically to  authorize the Tribunal to disregard Iranian law that 
might give effect to an Iranian-forum clause."20 However, in 1982 the 
Tribunal rejected the U.S. argument that it should exercise jurisdiction 

" Secretary Rmt lo the American delegates to the Hague Conference. May 3 I ,  1907. Dcp'l 
of SLatc File No. 40/302A, rrprinlrd in 1907 FOREIGN REI.AT1oNs of THE UNITED STATD 
1128. 1135.6 C .  HACKWORTH. DICESTOF INTERNATIONAL LAW 61 (1943). 

la 455 U.S. 654 (1981). 
" Id. at 688-90. P r  Trirnble,  for^@ Polir, Frulratrd-Dnrnr, U Mwrr, (I(nims c~urtjunrdir- 

11on nnd a N m  Rntd on /hr Trr-awry, 84 COI-UM. L. REV. 517 (1984). 
Feldrnan, Tr-d L. Slrin on Ihrlran-U.S. Clams Tr~bunalSrholarrhippar Excrllmcr. 61 WASH. 

L. RFV. 997, 998 (1986). 
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no( H it),rlanding rhoice-of-fortlm provikltr requi r in~  adjudic allon In I r ;~ r l -  
lal, cotlr,s." Sinre tlte 'l'rihurxll rqjerted the U.S .  position III thr forum 
clause cases, -.  the "tltangrd rircun~stanrea" language of Artirle V har had 
limited use.= 

giving the Tribunal broad discretion to determine applicable law, the 
United States and Iran came down on the predominant side of a lively and 

debate in the international arbitration community concerning 
the law to be applied to the substance of disputesx' As recently as 30 years 
ago, a widely held view allowed arbitrators little discretion in selecting the 
substantive law of the arbitration. As rapporteur of the lnstitut de Droit 
International, Professor Sauser-Hall maintained that arbitrators' and arbi- 

prties' choice of applicable law was bound by the conflict-f-laws sys- 
tem of the forum state. In the absence of a choice of law by the parties 
authorized by the law of the forum, the arbitrator must apply the conflict 
rule of the tribunal's forum or seat. This view was adopted by the lnstitut at 
its ~msterdam'session in 1957 and again at its Neuchltel session in 1959." 
professor Mann expressed a similar view." 

The view that applicable law must be determined under the choice-f-law 
mlm of the seat of arbitration retains energetic  supporter^.^^ Nevertheless, 
it holds far less sway among theorists and practitioners today than it once 
did. As a practical matter, it can be difficult to identify the seat of an 
arbitration. Moreover, this approach dictates that disputes between parties 
from A and B,  heard by an arbitrator from C, sitting for convenience in D, 
might be decided on the basis of an anomalous substantive rule determined 
by D's equally unusual conflict-f-laws rule. Alternative approaches have 
found wider favor. 

In the Economic Commission for Europe, negotiators of the European 
Convention on International Commercial Arbitration of 1961 rejected the 
Institut's position and adopted an alternative approach that has gained a 
wide following. The  Convention confers primary authority to determine 
the applicable law on the parties; they need not refer to national legal 
systems. Arbitrators are given discretion if the parties do not make a choice, 
but they must act within the limitations of some system of conflict-of-laws 
rules. Article Vll(1) of the Convention thus provides: 

The parties shall be free to determine, by a eement, the law to be 
applied by the arbitrators to the substance o R h e  dispute. Failing any 

" .%text at note 107 in/m. 
"Bul$ Qucstcch. Inc. v. Ministry of Nal'l Dcfcnu. 9 IRAN-U.S. C.T.R. 107. 122-23 (1985 

'I). ~ummarivd in 80 AJlL 362 (1 986). 
"Se Bellet. Formrd. 16 L. k POL% INT'L BUS. 667.672 (1984). 
"SW Croff, Thr Applicabk Law m an Inlrrnalional Cmrnrrrinl Arbilrnha: L I1 Still a Cmjul o/ 

Problrm,. 16 JNT'L LAW. 613, 617 (1982); J. LEW. APPLICABLE LAW. wpra note 7, at 
4'5-47; and Sauur-Hall, L'arbifragr m droit inlrrnahnl pri&. 44 INSTITUT DE DROIT INTER- 

* p L .  ANNUAIRE 469 (1952 l), 47 id. at 394 (1957 [I), and 48 id. at 264 (1959 11). 
M a w  L x  Faol Arbilmm, in LIBER AMICORUM FOR MARTIN DoMKE 157 (P. Sandem cd. 

1967). 
mS% r.8.. Klcin, r h r  LQ", & &,plird 1hr Arbilrnlors to th t  Substance o/rhr Duputr, in THE 

A n T ~ ~  ARBITRATION 189 (J. ~chu l t s z  & A. J. van den Berg cds. 1982). 



s ~ a j u o ~  .aldmexa JOJ '1861 j o  uopls@a[ uo!lec~!q~e [euo!~eu~alu! q x ~ a ~ . ~  
a q L  .sepmJoj I V U ~ N ~  pue 331 a q ~  puodaq pfi uo!la~>s!p ,SJOI 

-~ - l l ! q~e  Bu!uapeo~q ']uautnS~e aql  JO ap!s ,SZJ!I!JJ aq l  a y 3  uo!leJepaa luau 
- a l m s  s w q 3  a q ~  JO A a p ! l q ~  pue smel uo!leJl!qJe leuo!leu mau h e w  

,;ssamd 
s!q~ sJapu!q klpartasse s!sXleue s1xguo3 Bu!~!nbaa .suo!~m~adxa a1em!]$a1 
.sa!ued aql laaul 01 se os 'alnds!p e 01 ,,ale!ldo~dde,, s a p  l&al aa!lunr 
q n s  X~!luap! 01 apn~qe l  p e o ~ q  s a ~ ! n b a ~  u o ! ~ w ~ ! q ~ e  an!lJa#a l e q ~  pua~uo~ 
l u a w a ~ p b a ~  s!q]jo s>!1!13 d e m  Jaqlo u! panpap sa1nJJo asn aql %u!l~!nsaJ 
Xlqeuosea~un JOJ p a z ! y p  uaaq seq me[ alqeqdde aql Su!sooq~ u! s!dleue 
SMel-JO-lJ!~UOJ autos Xldde s l o l e q q n  leq l  l u a u t q n b a ~  S . IVxK)Nn 

,,xmx&nd ~ ! a q l  ahlas sluama[a Jaaaleqm 
WOJJ >!~qej leBal a la ldmo~ e ~aqla801 q q l s  u e ~  s~ole!~oBau IJ~JWO:, :a101 
d~em!.td aql seq u!&e s a p  [ ~ B a l  JO aJ!oqJ ,sa!l~ed aql ' s n q ~  .;alqm![dde 
sJap!suoJ I! q q m  sap1 s ~ e i  j o  IX~UOJ aql  Xq pau!tuJalap fie[ aql dldde.. 
lleqs leunq!JI aql 'uoge@sap e qJns BU!I!EJ .sa!l~ed aql Xq paa18e WJ 
aa!~umsqns aql  q l ! ~  a ~ u e p ~ o ~ x  u! appap Ileqs s~oiec l !q~e aql  1eq1 ap!ao~d 
selnutJoJ 1 ~ ~ 1 1 3 ~ n  a q L  .salnx 331 pue uo!1uanuo3 ueado~n3 aql lalle 
-led UOII~JII~JV p x a m l u o n  leuo!1eu~alu1 uo  meq IapoN 986 1 s.~vUI~ 



286 THE AMERICAN JOURNAL OF INTERNATIONAI.  LAW [vO1. 83 

almost unlimited freedom in the choice of rules of substantive law to be 
applied in international commercial arbitration. It clearly permits an inter- 
national arbitrator to decide a case on the basis of the much debated [,, 
merrn~oria.'~ Article 1496 of the French Decree of May 12, 1% 1. provides, 
"The arbitrator shall decide the dispute in conformity with the rules of law 
which the parties have chosen; in the absence of such a choice. he shall 
decide according to the rules he deems appropriate. He shall in every case 
take into account commercial usage."" 

There is no mention of conflict rules if the parties do not agree. Arbitra. 
t o n  operating under the French statute may apply any substantive rules 
they choose, provided they also take into account "commercial usage;, 
Arbitrators' discretion under Article V of the Claims Settlement Declara. 
tion is even broader, for the article does not require arbitrators to honor 
agreements of the parties. The  next section examines the exercise of 
that power. 

111. THE PRACTICE OF THE TRIBUNAL 

Inevitably, after 7 years and several hundred decisions, the Tribunalvs 
handling of choice of law has not been wholly uniform. Arbitrators have 
come and gone; individual members have taken quite different approaches. 
Moreover, the Tribunal has four distinctive institutional configurations. All 
nine members sit en banc to hear some intergovernmental matters and im- 
portant common issues. More frequently, the Tribunal sits in Chambers 
composed of three arbitrators. Each configuration has had its own a p  
proaches. 

Nevertheless, there are consistent themes. The  Tribunal has typically 
avoided reference to national systems of law as the source of controlling 
rules. Instead, it has regularly applied non-national principles derived from 
the parties' contracts, general principles of law or public international law. 
Indeed, to avoid applying particular national law rules, the Tribunal has 
sometimes disregarded the principle of party selection of applicable law that 
is fundamental to the ICC, UNClTRAL and French approaches. CMI Inter- 
nationnl, Inr. u. Iron involved a claim for breach of contract arising out of 
equipment purchase orders that incorporated the laws of the state of ldaho 
(here, the ldaho U.C.C.). In deciding that it was not bound by parties' 
choices of law, the Tribunal described its prerogatives in sweeping terms: 

It is difficult to conceive of a choice of law provision that would give 
the Tribunal greater freedom in determining case by case the law 
relevant to the issues before it. Such freedom is consistent with, and 
r r h a p s  almost essential to, the r o p e  of the tasks confronting the Tri- 

unal . . . . [TJhe Tribunal may often find it necessary to interpret and 

"SSII Goldman, Thr Applirablr Lnuc Grnrral  Prinriplrs o/Loul-lhr Lex Mercatoria, in Lews 
supra note 7. at 113; Lando. Thr  Lcx Mercatoria in In!rrnationnl Commrrcinl Arbilrahofl. 34 
INT'I. & COMP. L.Q. 747 (1985). 
" Decree of May 12. 1981.1981 JOURNAI. 0 r ~ l c . l ~ ~  DE L A  R~PUBLIQUE FRANCAISE 1492. 

rrar~slalrd in  20 ILM 917 (1981). Srr Audit. rrrprn note 3, at 131. 
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apply treaties, customary international la*, general princi les of law 
and national laws. "taking into account relevant usages o?the trade. 

provisions and changed circumstances", as Article V directs. 

With respect to the assessment of damages, the Tribunal considers its 
main task to be determining what are the losses suffered by the Claim- 
ant and to award compensation therefor. Our search is for justice and 
quity, even in cases where ar uably relevant national laws m$ht be 
de.ped to further other and QubtIen quite Iegitimate goals.' 

second, the Tribunal typically has not given detailed analyses or explana- 
tions of ib choices of law. There are exceptions, notably Chamber Three's 

in two multimilliondollar oil company claims rendered on Bastille 
my, 1987." Even among claims more modest in scale, a few awards have 
dewloped choice+f-law issues. Thus, in Dic ofDelaware, Inc. v. Tehran Rede- 
,lopment Gorp.:' Arbitrators Mangird, Ansari and Mosk addressed, inter 
,I,, the law applicable to the validity of a third party's assignment of claims, 

provisions potentially barring certain assignments of rights and 
proof of the existence of a purported contract. National law was frequently 
invoked and applied. T h e  award is generally transparent; premises and legal 
rrasoning can be scrutinized." 

These decisions, however, are not characteristic, either in their recourse 
10 national law or in their analysis, to the evident frustration of some arbi- 
trators. Arbitrator Mosk, who joined with the majority in D u ,  dissented 
from a second award filed the same day with the following observations: 

The majority's opinion in this case. . . might be more comprehensi- 
ble if it contained a discussion of the source of the law applied. . . . 
[Tlhere appear to be choice+f-law issues. Indeed, in the Partial Award. 
the Tribunal specifically discussed its choice of law with respect to 
transactions similar to those involved . . . . Yet, in the instant matter, 
the Tribunal gives little indication that it considered the possibilit that 
different law might apply to different transactions and to difflcrent 
issues involved in the case. One cannot discern from the majority's 
opinion how the majority derived whatever legal principles it invokes." 

"4 ~ R A N - U . ~ .  C.T.R. 263, 467-68 (1983 111). This chancterization of the Tribunal's task 
r a  xarch for justice and equity has k e n  cpestioned a3 inconsistent with the duty to decide on 
h c  basis of respect for law. Westkrg, T h  Applicablr Law I * rw in lntrrnational Bwinm Transac- 
h r  udh Cowrnmmf Parrirr-Rulings of fh Iran-Unirrd S la la  Claims Tribunal, 2 ICSlD REV. 
47% 481 (1987). C M I  is not unique. Srr Parguin Private Joint Luk Co. v. Uniled States, 1s 
IRAN-U.S. C.T.R. 261, 268-69 (1986 iV) (interest awarded notwithstanding choiced-law 
P~i9kiaarguabl~ precluding it); Atomic Energy Org. v. United States, 12 IRAN-U.S. C.T.R. 
25.28 (1986 111) (=me); Concurring and Dissenting Opinion of Richard M. M a k .  American 

Int'l Inc. v. Inn, 6 1 ~ ~ w u . S .  c.T.R. 74,95.97-98 (1984 11) ("It might bc that by virtue 
d Article V . . . the Tribunal can apply law other than that dnignated by the p ~ i e s  lo the 
mntnct"). 

AmocoInt'l Fin. Corp. v. Iran, 15 IRAN-US. C.T.R. 189 (1987 II), summarivd in 82 AJlL 
358(1988):and Mobil Oil Iran, Inc. v. Iran, AWD 31 1-74/76/81/150-3. I.A.L.R., July 24, 
'927,a 14.534. summarivdin 8 2  AJIL 136 (1988); both are dixussed infra. 

lRWU.S. C.T.R. 144 (1985 1). 
::And they have h e n .  Srr Westhrg. supra note 38, at 481. 

Dirsenting Opinion of Richard M. Mosk from Fiml Award, Harnixhfegcr Corp. v. Min- 
'*v or Rmds k Transp., 8 lF.*N.U.S. C.T.R. 119, 134, 141 (1985 I). Accord Concurring 
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Such calls for the Tribunal to develop and explain its choices of law in 
particular claims have rarely been heeded. Typically, the Tribunal has not 
articulated the rules o r  principles used to determine the law applied. 1,- 
stead, it has resorted to its discretion to draw from three recurring sources 
the contract, general principles of law and public international law. BY fa; 
the most important source has been the contract. 

The Cpntral Role ofthe Contract 

Some Tribunal claims have failed on jurisdictional grounds. A large ma. 
jority of the contested cases in which there was jurisdiction have been de. 
cided on the primary or exclusive basis of the terms of the parties' contracts, 
without substantial reference to any other system of law. In this sense, the 
Tribunal has frequently given the parties the controlling voice in determin- 
ing the applicable law. This fundamental role of the contract is the most 
important reason for the limited use of choice-of-law analysis in the ~ ~ i -  
bunal's jurisprudence. 

Conrracts, of course, do  not exist in a vacuum; some system of law regu- 
lates their formation, interpretation and implementation. However, when 
faced with such issues, the Tribunal has characteristically addressed them in 
terms of general principles of commercial law or public international law, 
but rarely national law. As theMohilaward declared, "the Tribunal does not 
consider it appropriate that such an Agreement be governed by the law of 
one Party."'" 

Claims for pa.went. Many claims have involved simple demands for pay- 
ment in sales transactions. In the tumult ofthe revolution, goods often were 
shipped, or services provided, while payment was not received. In national 
systems, such claims might well be resolved through motions for summary 
judgment or equivalent procedures. In the Tribunal, they generally re- 
quired simple factual determinations whether the goods were shipped, ser- 
vices performed or  payment made. If default was found, the contract 
standard was applied to establish damagcs." Some legally simple contract 
cases involved huge sums. In R. J. R~vnolds Tobacco CO. u. Iran, the main 

Opinion of Richard M. Mosk. O i l  Field ofTexas, Inc. v. I nn .  I IRAN-U.S. C.T.R. 947. 363. 
374 (1 981 -82). Scc also Mmk. The Rolr o/Parly-Appointed Arhitmtorr in In~rrnational Arbilrahm: 
Thc Exprricnct oJlht Iran-Llnilcd Slattr Claim Tribunal 1 TRANSNAT'L LAW. 253 (1988). 
" Mobil Oi l  Iran. Inc. v. I nn .  pan. 81, I.A.L.R..July 24. 1987,at 14,543.Mobilinvolvedan 

extraordinary contract, the S l c  and Purchaw Agreement bctweena consortium of Westernoil 
companies and Iran, which the Tribunal concluded was governed for mmt purposes by "the 
g e m n l  principles of commercial and international law.'* Id. 

"Set, . g .  Endo Laboratories v. Iran. AWD 925-966-3. I.A.L.R.. Nov. 13. 1987,at 14.999 
Exxon Corp. v. National lnn ian Oil Co., AWD922-154-3, I.A.L.R., Nov. 13, 1987.at 15,011; 
Parguin Private Joint stock CO. v. United Statn. 13 ~ R A N - U . ~ .  C.T.R. 261 (1986 IV); O i l  Field 
ofTexas. Inc. v. Iran, 12 IRAN-U.S.C.T.R. 308(1986 111); McLaughlin Enter., Ltd. v. lnn.id. 
at 146; L i t o n  Sys., Inc. v. lran (Claim I), rd. at 126; Columbia Univ. v. I nn .  I 0  IRAN-V.~. 
C.T.R. 919 (1986 I); Lixhem Corp. v. Atomic Energy Org.. 7 IRAN-U.S. C.T.R. 18, 22-Z9 
(1984 111); Ram Inr'l Indur.. Inc. v. Iranian Ai r  Force, 3 IRAN-U.S. C.T.R. 209. 206 (1989 ll); 
and Intrend Int'l. Inc. v. Imperial Iranian Air Force, id. at 110. 
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ckmnt Of a claim of over $36 million involved tobacco products that the 
nSpondent acknowledged had been delivered and not paid for.'5 

~ 1 1  legal systems require payment for goods and services sold; hence, 
choice-of-law issues simply did not enter into the Tribunal's consideration of 

~ndeed ,  the Tribunal has explicitly rejected parties' calls to refer 
to national law for aid in analyzing simple transactions: "[Tlhe Tribunal 
decides that the issues presented in this Case do not require such an analysis 

that all questions may be nsolved by reference to the practice of the 
pafiiesand the relevant provisions of the contract . . . ."46 

lrnus ofper$omance. Before 1979,  many complex, long-term contracts 
between U.S. and lranian parties provided for architectural, engineering or 
other services. Performance was interrupted in I978 and 1979. The dis- 
putes over the character and extent of performance of these transactions are 
p,.&minantly factual, though sometimes enormously complicated. The 
7&tlnal typically looks to the terms of the contracts to define the parties' 
legal rights and obligations in such cases. 

TWO claims involving the same dam are illustrative. Charles T .  Main Inter- 
nn,ional, Inc. v. K.W.P.A." was a claim for engineering work on a power- 
houx at Karun Dam in Khuzestan Province. In a preliminary award, the 
Tribunal found that there was a contract between the parties, but tasked an 
mgineering expert to report whether Main's work satisfied the contract 
slanckrd of good engineering practice. The  expert ultimately reported (and 
deTribunal agreed. Arbitrator Aldrich dissenting in part) that the contract 
standard required suspension of certain work after communications ceased 
between the parties. 

Richard D. H a m  v. Iran," another contract-based claim for payment for 
engineering services, grew out of Harza International's work on two large 
water development projects, including the Karun Dam, site of the power- 
hour in the Main case. Harza claimed for unpaid fees and expenses; lran 
:ounterclaimed unsuccessfully, alleging engineering defects. The  case, par- 
ticularly the counterclaims, raised complex factual and engineering issues, 
many of which the Tribunal referred to engineering experts for investiga- 
tion and report. An illustrative issue concerned the discovery during con- 
struction of a large seam of air, water and clay in the right abutment of the 
dm. This "geological accident" required extensive and expensive remedial 
work. Iran claimed that the engineer's preconstruction exploration pro- 
Brim w~ inadequate and did not satisfy the contract standard. Thus, the 
Trhna l  had to form judgments about the standards of good engineering 
Pactice for specialized geological investigations conducted years before; it 
concluded that the claimant had met its contractual duties." 

'* IIAN-U.S. C.T.R. 181, 190-91 (1984 111). 
I n n  Nat'I Airlines v. United Scales, AWD 336-8-12-2, para. 7, I.A.L.R., Dee. I I, 1987, 
15.197. 15.139; auord I n n  Natal Airlines v. United %tea, A W D  337-B-10-2B 1.A.L.R.. 

% 11, 1987.at 15.132. 
'''I  AN-U.S. C.T.R. 259 (1986 11). '' I I IRAN-US. C.T.R. 76 (1986 11). 
** following am are all mmplex, largely factual inquiries into contnct pcrfonnance, 

*ih contract providing all or  most of the contmlling law: Houston Contncting b. v. 
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Is thrrr a rontrart? Some cases faced the threshold question whether a 
contract existed between the parties. The  Tribunal has reached to find that 
contracts did exist, but the source of the legal rules governing their forma- 
tion has rarely been articulated. General principles of law apparently 
control.'" 

T h e  Tribunal has regularly extended principles discerned in contracts to 
matters not explicitly agreed. In Ultrasyctrm Inr. v .  Iran.51 the parties termi- 
nated their contract and agreed upon a liquidation procedure, which the 
majority concluded had not been followed. The Tribunal accordingly sub 
stituted the provision in the terminated contract on termination for con- 
venience of the employer, although neither party contended that it gov. 
erned. Similarly, in American Bell International Inr. v .  Iran, the Tribunal 
allocated unforeseen pretermination costs on the basis of principles d;, 
cerned from the "general intent and spirit" of the c ~ n t r a c t . ' ~  

T h e  Tribunal has not always found a contract, even when there have been 
long, close and complex courses of dealing. In Sea-Land Seruice, Inc. v .  1 ~ ~ ~ ~ 5 3  

the Tribunal, applying Iranian law, concluded that the parties' preliminary 
agreements, a long and extensive course of dealing, and large capital in- 
vestments did not give rise to a contract. Arbitrator Holtzmann dissented, 
believing that the decision "ignores the facts, misapplies the law, and is blind 
to realities."" 

Construing the contract. A few decisions have rested largely on the Tri- 
bunal's constructions of contract language. First Travrl Corp. v. Iran5' 
hinged on a single phrase. The Tribunal explored several possible guides to 
interpretation but could not find a "plain meaning," any relevant trade 
usage or  any common intention of the parties. Ultimately, it applied the rule 
of contra proferenlrm, adopting an understanding of the crucial text advanced 
by an employee of the respondent and relied upon by the claimant in 
concluding the contract. 

Huge cases have sometimes turned on narrow contract phrases. In Inler- 
national Systems &+ Controls Corp. v .  I .D.R.0.,56 the Tribunal found that it 
lacked jurisdiction over a $227 million claim solely on the basis of its con- 
struction of the claimant's "proposal" (a form of contract between the 

National lranian Oil Co., AWD 378-175-3, I.A.L.R., Aug. 28. 1988, at 16,176; Minnerob 
Mining & Mfg. Co. v. Iran. AWD 545-423-3. I.A.L.R.. Jan. 15. 1988,at 15.255; &chtcl. Inc. 
v.  I n n ,  14 IRAN-U.S. C.T.R. 149(1987 1); Howard NeedlaTammen & &rgendoliv. Iran. 11 
IRAN-U.S. C.T.R. 302 (1986 11); Computer Sciences Corp. v. Iran, 10 IRAN-U.S. C.T.R. 269 
(1986 1); Blount Brm. Corp. v. Ministry of Hous. &Urban Dev., 5 IRAN-U.S. C.T.R. 225 (1983 
11); Woodward-Clydc Consultants v. Iran. td. at 299; Warnccke & ~ s s o c s .  v. Bank Mellat, id. at 
256: Cruen Assocs., Inc. v. Iran Hous. Co.. zd. at 97. 

"See text at n o t n  84-92 ~n/ra. " 2 IRAN-U.S. C.T.R. 100. 106 (1983 1). 
" I2 IRAN-U.S. C.T.R. 170, I88 (1986 111). Arrord Blount Bros. Corp. v. Ministry of Hou'. 

& Urban Oev. ,  3 IRAN-U.S. C.T.R. 225 (1983 11). 
" 6 IRAN-US. C.T.R. 149 (1984 11). 
" I d .  a t  175. Accord S.U.N.Y. v. Ministry ofculture (Cax B71), 13 IRAN-U.S. C.T.R. 277 

(1986 IV). 
" 9 IRAN-U.S. C.T.R. 360 (1985 11). " 12 ~ R A N - U . ~ .  C.T.R. 239 (1986 111). 
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claimant and its creditors, which were not partiks before the Tribunal) in a 
Canadian bankruptcy p r o ~ e e d i n ~ . ~ '  

,-ontract trrmination. The Tribunal has regularly had to examine and char- 
acterize masons for the deaths of contracts. It has rarely enunciated the 
recess for selecting the law applied, instead proceeding under general 

Frinciples of force majeure5' o r  under contract provisions on termination. 
The Tribunal has sometimes seemed loath to find termination on account of 
breach, even in factual circumstances perhaps justifying such a determina- 
tion, a result, several claims for lost profits have been denied. The  
Tribunal's approach to contract termination may suggest concern about 
,,king public findings suggesting commercial misconduct by a state o r  its 
,ontrokxl entities. 

The Tribunal has frequently found contracts to have been terminated in 
accodance with their terms or  pursuant to separate agreements of the 
plrtics The most spectacular illustration of the latter is the Mobil caseB5' in 
which chamber Three concluded that the parties had agreed to terminate 
their contract, subject to further negotiations between them to determine 

due in respect of the claimants' rights under the 1979 agree- 
ment. The Tribunal similarly found contract termination on "no fault" 
contnctual grounds in Ford Aerospace &+ Communications Corp. v. [ran:' 

it applied a contract clause allowing termination for the employer's 
convenience, even though the contractual notice requirements had not 
been met. In Whittaker Corp. v .  Iran and Exxon Research and Engineering Co, v. 
Iran, the majority again construed communications between the parties as 
having created an agreement to terminate their contracts." Finally, in 
Harrir International Telecommunications Co. u. Iran,6P where the claimant as- 
~ r t e d  breach, the Tribunal applied a contract provision allowing termina- 
tion for force majeure, concluding that the claimant's conduct and corre- 
vndence indicated an intention to terminate forforce majeure, and requir- 
Ing claimant to repay a substantial unamortized down pyment?' 

The pattern described above is not uniform; some awards have found 
mmact termination through respondents' breach and have awarded lost 

"Armrd L o p  Dev. Corp. v. lnforrnation SF. Iran, 11 IRAN-U.S. C.T.R. 55,60-62 (1986 
IkComputer Sciences Corp. v. Inn .  8 IRAN-U.S. C.T.R. 99. 105 (1985 1). 

Sm IcXl at notes 74-83 infrjra. 
1.A.L.R.. July 24. 1987. at 14,554 (set note 59 rupra). 

a 14 lRAN4J.S.C.T.R. 24, 38 (1987 1). ,kcord FMCCarp. v. Minislry of Nat'l k f c n x ,  id.at 
121 (applying conlractual provision authorizing termination for the convenience of the 

y % c r ;  contract authorized damages for lost anticipated profits). 
14 ~RAN-U.S. C.T.R. 263 (1987 1) (Whattabr); and 15 lRAN-U.S. C.T.R. 3 (1987 11) 

Wna). 
A w ~  523-409-1, I.A.L.R., Nov. 13, 1987, at 14,951. 

ayArmrd Ammann & Whitney v. ~ i ~ i ~ l ~  of Hous. &Urban k v . ,  12 IRAN-U.S. C.T.R. 94. 
lo' (1986 111) (claimants pleaded breach, but the Tribunal found termination under firct 
u ~ ~ r e ~ l a u x  of contn~t) ;  ~ ~ ~ t h  ". inn, 11 IRAN-U.~ .  C.T.R. 150. I55 (1986 11) (parties' 

terminated "through no fault of the claimant" and Tribunal "does not find it 
mN"~  10 decide whether or not" the Iranian party breached). 
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profits. Thus, in A l a n  C r a i g  v. Minist r j r  of E n e ~ g y , ~ '  the claimant Contracted to 
provide consulting and engineering services. His fees were not paid and he 
left Iran. The  Tribunal held that nonpayment was a breach giving rise to 
termination and entitling Craig to damages for lost income. 

General  Principles of Law 

Early in the Tribunal's life, a comparative law scholar ventured the hop 
that the Tribunal might "augur well for the possible elaboration . . . of 
normative commercial law principles having a transnational legal dimen. 
sion." He accordingly called on the Tribunal to employ comparative law 
methodology to produce a "corpus of commercial law principles from the 
statutory and decisional law of various national legal systems, allowing it to 
resolve disputes according to a principled substantive consensus among legal 
systems."65 

The  prediction that the Tribunal would frequently invoke general princi- 
ples of law was sound; they have been second only to the parties' contracts 
a source of legal rules in the private claims.66 However, for many reasons, 
the call for rigorous comparative law analysis has been less frequently 
heeded. The  inexorable press of the caseload limits the Tribunal's time and 
resources. Few arbitrating parties have treated applicable law as a significant 
part of their presentations; fewer still have provided comparative a n a l y ~ s .  
Finally, most arbitrators have not been inclined toward a comparative view- 
point. particularly absent urging by the parties6' 

U n j u s t  enrichment. Most of the Tribunal's resorts to general principles 
involve familiar doctrines. The  most significant has been the principle of 
unjust enrichment, first cited in Ultrasystems Inc. v. I r a n .  Ultrasystems 
claimed for work performed at Iran's request; the parties disputed whether 
it fell within the scope of their contract. Without discussion or citation of 
authority, the Tribunal found that "the request for work,and the perform- 
ance provided pursuant to that request, rendered lsiran [Information Sys 
tems Iran] liable at least in quan tum meruit, without regard to the Con- 
tract."68 The  Tribunal more fully explored unjust enrichment in I sa iah  v. 
B a n k  Mellat.69 Isaiah claimed that Bank Mellat had been unjustly enriched 

" 9 ~ R A N - U . ~ .  C.T.R. 280 (1983 11). Acrord William J. Lcvitt v. Iran. 14 l a ~ ~ 4 J . s .  C.T.R. 
191,209 (1 987 I )  (Tribunal finds breach by lranian entity in  a contract claim. and declares Ices 
of profits "in principk" a proper clement of damages for such breach; but lost profits claim 
rejected for failure to prove potential prohcability of venture). 
" Carbonncau, Thr Elabomlia ofSubslanliw Lqal  Norm and Arbitral Adjudication: Tht C a v  of 

the Ivan-Unilrd Slnlrr Claims Tribunal, i n  Lillich, supra note 9, at 104, 105. 
a O n  the imponant role ofgeneral principln of law in past intcrnarional arbitrations. see 8. 

CHENG. GENERAL PRlNCIPLUj OF LAW AS APPLIED BY ~NTERNAT~ONAL COURTS AND TnI- 
BUNALS (1953). 

*' Ironically, i n  a n r e  cax  involving comparative analysis by both parties and the ~ r i b u d  
an uncharacteristically high thmhold was applied in  determining that the rclcvant legal propa 
sition (that an arb i tn l  award gives rise to an action in  contract or  tort) was not a of 
commercial and intcmational law" envisaged by Article V of the Claims Scttlemmt Declam- 
tion. Arbitralor Hokzmann d iwn tcd .  Bcndonc-DcRosi In t ' l  v. Iran, AWD 352-5751, 
I.A.L.R., Mar. 25. 1988, at 15.578, 
' 2 IRAN-U.S. C.T.R. 100, 111 (1983 1). " 2 IRAN-U.S. C.T.R. 252(1983 1). 
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by receiving his funds in exchange for a subsequently dishonored check. 
a comparative law study of unjust enrichment, the lranian Civil 

Code, Whiteman's Digest and a treatise on public international law, the 
Tribunal determined that unjust enrichment was a general principk of law 
that it could apply, although it also noted that "there is no reason to believe 

result would be different if only lranian law were applied."'O Similarly, 
in  land Service, Inc. v. I r a n ,  the Tribunal found that unjust enrichment 
.#is or judicially recognized in the great majority of the municipal 

systems of the world, and is widely accepted as having been assimilated 
into the catalogue of general principles of law available to be applied by 
international ~ribunals."" 

The Tribunal has explored the interplay between unjust enrichment and 
,ontmctual remedies, since parties with contract claims that fell outside the 
Tribunal's jurisdiction because of forum clauses often pleaded unjust en- 
richment. In T.C.S.B. v. I r a n ,  the Tribunal concluded that the preponder- 
ance of authority b a n  such claims where the contract remains valid and 
oforceable, citing U.S., French, English and other materials.'? 

In an unusual recent case, the Tribunal rejected a claim of unjust enrich- 
ment, apparently believing that prudent businessmen would not have con- 
tinued to provide benefits in the circumstances involved. It is not apparent 
what particular factual considerations underlay this decision." 

Force majeure. The Tribunal's tendency to analyze contract termination 
iuues in terms not requiring findings of breach by the respondent Govern- 
ment or its controlled entities has been referred to." In addition, the tu- 
multuous circumstances of the lranian Revolution guaranteed that the doc- 
rrineoffme majeure would play a significant role in the Tribunal's decisions. 
The Tribunal's applications ofJorrc majeure have rested entirely (implicitly 
orexplicitly) on general principles. There has been little o r  no application of 
national law in this area. 

The Tribunal has recognized force majeure as a general principle of law 
authorizing full or partial suspension or termination of a contract even if it 
does not contain a force majeure clause.15 Beyond this general proposition, 

' O l d .  at 257. 
" 6 IDAN-U.S. C.T.R. 149, 168 (1984 11). A m r d  Schlegd 6rp. v. National Iranian Copper 

Indus. Co.. 14 IRAN-US. C.T.R. 176. 180 (1987 1); Shannon & Wilson. Inc. v. Atomic Energy 
Org.oflnn. 9 IRAN-US. C.T.R. 397.402 (1985 11); FuturaTnding Inc. v. K.W.P.A.. id. at 
46.57; Dic of Delaware, Inc. v. Tehran Redcv. Corp.. 8 ~ R A N - U . ~ .  C.T.R. 144 (1985 1); and 
Morrison-Knudsen Pacific Lid. v. Miniary of Ruads & Transp., 7 IRAN-U.S. C.T.R. 54. 76 
(1984 111). 

" 5  IDAN-U.S. C.T.R. 160. 171-72 (1984 1). Earlier, Arbitrator M a k  had unrucccufully 
m d  for the contrary view. Concurring Opinion of Richard M. M a k .  Chas. 7. Main Inr'l. 
'R v. Mahab Consulting Eng'n, Inc.. 3 ~ R A N - U . ~ .  C.T.R. 270.277 (1983 11). 

"hkhecdCwp.  v. Iran, AWD 567-829-2, I.A.L.R., June 24, 1988,at 15,887. 
' 4Sre  text at note 58 supra. 
"sW r.g., Mobil Oi l  Iran, Inc. v. Iran, para. 117, I.A.L.R., July 24, 1987, at 14.547; 

Ar'conda-lnn, Inc. v. Inn, 13 ]RAN-U.S. C.T.R. 199, 21 1 (1986 IV)  ("Under a variety of 
mmn, m w ,  if not all, legal syncms recognize jorcr majrurr as an cxcux for contraclual 
mo-prformanc~. Forrr mojrurr therefore can be considered a general principle of law. . . . 
ITIhright toin~okckcforc~ majrurr does noc depend on, or arise out of, an cxprcu conl rac l~al  
Pmvision"). 
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however, different awards have evidenced quite different approaches to 'he 
character and consequences offorce majeure conditions in Iran. Some caws 
have taken expansive views of the existence and consequences of such con- 
ditions. They have found them to end the parties' contracts, even if neither 
party invokedforce majeure, the contract did not authorize such termination 
o r  contractual requisites for termination were not met. This tendency is 
epitomized by Could Marketing, Inc. u. Ministy of Defen~e.'~ where the ~ ~ i .  
bunal rejected the parties' reciprocal claims of breach and instead drew 
broad consequences from the existence of force majeure conditions in Iran. 
The  contract provided that California law governed. Both sides denied the 
existence offorce majeure conditions affecting performance. The  Tribunal, 
however, applied a general principle that it found in the laws of the United 
States, the United Kingdom and France,77 deciding that pervasive and 
long-lasting force majeure conditions obtained in Iran and rendered per- 
formance impossible. As a legal consequence, the Tribunal found that the 
contract was ended by mid-1979 because of frustration or  impossibility of 

performance. 
Several Chamber O n e  cases decided under the Chairmanship of Judge 

Lagergren are comparable. In International Schwls Services, Inc. u. N a t k a l  
Iranian Copper Indusfries CO.,~' the Tribunal found on its own motion that 
force majeure conditions in the vicinity of the Sar-Chesmeh copper mine 
frustrated a contract to  operate a school there. As a result, the Tribunal 
found that both sides were excused from further contract performance, and 
that losses incurred after termination remained where they fell. A later 
claim bearing a similar name, International Schools Semiws, Inc. u. Iran,7g and 
Touche Ross & Co. u. Iran8" were similar. 

Other decisions have taken a narrower and more cautious view of force 
majeure. A leading illustration is Sylvania Technical Systems, Inc. u. Iran, where 
the Tribunal emphasized that force majeure defenses "must always be ana- 
lyzed in the context of the circumstances causingforce majeure, taking into 
account the particular party affected by those circumstances and the specific 
obligations that party is prevented from p e r f ~ r m i n g . " ~ ~  

Thus, Syluania and like cases involved careful analysis of particular factual 
circumstances and particular legal obligations in determining the contr- 
quences of force majeure. Such analyses now seem characteristic of the '1 ri- 
bunal's a p p r ~ a c h . ~ '  

One award has addressed the application offorce majeure where state-con- 
trolled entities are prevented from contract performance by their Govern- 

" 3 ~ R A N - U . ~ .  C.T.R. 147 (1983 11) and 6 IRAN-U.S. C.T.R. 272 (1984 11). 
" 6 IRAN-US. C.T.R. at 274. " 9 IRAN-U.S. C.T.R. 187 (1985 11). 

14 IRAN-U.S. C.T.R. 65 (1987 1). - 9  IRAN-U.S. C.T.R. 284 (1985 11). " 8 IRAN-U.S. C.T.R. 298.309 (1985 1). mrnrnarivd in 80 AJlL 365 (1986). 
"See Exxon Rnearch k Eng'gCo. v. I n n .  15 IRAN-U.S. C.T.R. 3 (1987 11); American Bell 

Int'l Inc. v. Inn .  I 2  IRAN-US. C.T.R. at 187; International Technical Prod. Corp. v. I n n  
(final award), 9 IRAN-U.S. C.T.R. 206 (1985 11) (inability of American t~hnic ians to work in 
I n n  after November 1979 not force rnajmre excusing lnnian nonperformance). Cf. A m n o  
Int'l Fin. Corp. v. Inn ,  15 IRAN-U.S. C.T.R. 189 (1987 11) (application of  contract standard 
establishing convgucnccs of force rnnjture). 
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merit's actions. Starting with a premise (itself apparently derived from gen- 
e,~ principles of law) that the separation between a state and its controlled 
enterprises should be respected, the Tribunal held that acts of a state's 
other public authorities may constitute force majeure shielding the state's 
enterprise."' 

Ofherprinciph related to contraclr. In light of the fundamental importance 
o ~ c o n t ~ c t s  in the Tribunal's decisions, general principles concerning such 
isues as contract formation, performance and construction, and proof of 
contmcts have played significant roles. The  Tribunal has ruled that general 
principles of law require parties to perform their contracts satisfactorily and 
with due diligence." They dictate that contracts are to be interpreted so as 
to give meaning to their texts taken as a whole,85 and that contracts should 
be construed contra p r~fe r tn tem.~~ 

General principles have regularly been applied to find or confirm the 
of contracts. In Futura Trading, Inc. u. National Iranian Oil Co.," 

the Tribunal prsed a convoluted course of dealings, determining that it 
crrated a contract; this conclusion appears to rest on general principles. 
ironically, after grappling to find the contract, the Tribunal denied recov- 
ery because the claimant had been compensated for its injuries through 
litigation on other grounds against a third party. The  Tribunal invoked the 
maxim actio non datur n a  damn~ficafo in denying recovery.88 

Many cases apply the rule that performance by one party at the instigation 
or with the knowledge o r  acquie~cence of the other creates or  confirms the 
existence of a contract. In Kimberly-Clark Corp. u. Bank Markazi Iran, the 
Tribunal found that 2 years of performance by the respondent ratified a 
disputed contract, even if allegedly signed initially by an unauthorized per- 
~ n . 8 ~  Chamber Three soon reached a comparable result in two related 
cam: "It is both a general principle of law and a principle embodied in . . . 
the Civil Code of Iran, that a party may not deny the validity of a contract 

" Blaunt Broa. Corp. v. I n n ,  10 IRAN-U.S. C.T.R. 56.75(1986 1); c m n ~ r e  Cnrnikow Ltd. 
r. Rolimpex. 1979 App. Cas. 351 (same result). 

" G n m l  Dynamics Corp. v. Inn .  5 IRAN-U.S. C.T.R. 386,398 (1984 1). 
"CBA Int'l Dcv. Carp. v. Inn .  5 ~RAN-U.S. C.T.R. 177. 180 (1984 1). 

FirnTnvclCorp. v. I n n ,  9 IRAN-U.S. C.T.R. 360. 971 (1985 11). 
" 15 IRAN-U.S. C.T.R. 99 (1986 IV). Accord Iowa State Univ. v. Ministry of  Culture, 13 

IUN-U.S. C.T.R. 271,273-75 (1986 IV)(Tribunal hndsa contnct to pay a student's tuition); 
Littcmsys.. Inc. v. I n n ,  12 IRAN.U.S. C.T.R. 126, I 34 (1 986 111)("ln theabscnce ofaforrnal 
*ttm contnct. the mutual obligations ofthe parties have to be determined largely by refer- 
ence to their p u t  count ~fdcalings"); CaCMainc Fmdr, Inc. v. Inn ,  6 ~RAN-U.~ .  C.T.R. 52. 
61-69 (1984 11) (Tribunal finds a contract for the sale of sham); Chas. T .  Main Int'l. Inc. V. 

Khuvs~ln Waterk Power Auth., 9 IRAN-U.S. C.T.R. 156, 162 (1983 11). 
11 isnot clear what the Chamber took tabe the wurcc of the legdl authority of this maxim 

la Pu- of Article V. Civil law maxims have been cited occasionally as authority in 
a%'Jmu, opinions and awards. Sn. r.g., Diuenting and Concurring Opinion of Pawiz Ansari 
u t o t k  lntcrimand lnterlautory ~ w ~ ~ d  in ~ a u  No. 595.8 IRAN-U.S. C.T.R. 216.228.231 
(Iga5 1) (A rubro ad nignrm). However, Futura Trading is the only cax i n  which such a maxim 

the outcome. 
* 2  IRAN-U.S. C.T.R. 334, 339(1983 1). 
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entered into on its behalf by another if by its conduct, it later consents to 
contract."g0 

General principles also have been applied to deny effect to contract pr, 
visions. In Harnischfeger Corp. v. Ministry of Roads and Transportallon 
Chamber Three found that "lilt is a generally accepted principle in vario,; 
legal systems that an essential error regarding the conditions upon whicha 
party has entered into a contract may relieve that party from liability, at 
least where the other party knew or should have known about the e r r ~ r . ~ ~  
Finally, the Tribunal has applied general principles to aid in determining 
contract remedies. It has accepted as a general principle the proposition that 
a party may recover for losses suffered as a consequence of contract breach, 
whether or not there is also a right to terminate the contract.gz 

Acrounl stated. The Tribunal has regularly applied the principle of "ac- 
count stated." either characterizing it as a general principle or applying it in  
contexts that so suggest. In Dames and Moore v. Iran, Chamber Three de. 
dared: 

It is a well-established general principle in various le al systems that 
in commercial relationships oner,rty may be obligate8to pa another 
party, with which it has been olng business, a sum speciled in an 
Invoice ~f ~t receives the invoice but does not object to it within a certain 
period of 

In R. J. Rpynolds Tobacco Co. v. Iran, Reynoldsclaimed, inter alia, $1.9 million 
for goods delivered and invoiced without contemporaneous objection to the 
invoices. The Tribunal treated account stated as a rule governing burden of 
proof. Absent contemporaneous objections to the invoices, the Tribunal 
placed the burden on the respondent to show it was not obliged to pay.g' 

R. N. Pomeroy v. Iran, 2 ~ R A N - U . ~ .  C.T.R. 372.380 (1983 1); and Pomeroy Corp. v. Iran. 
id. at 391.397. Arrord Pepico. Inc. v. Iran, 13 IRAN-U.S. C.T.R. 3, 33 (1986 IV) (any technical 
defects in the execution of loan documents overcome by respondent's receipt and enjoyment of 
the loan proceeds); Dic of.Delaware. Inc. v. Tehran Redev. Corp., 8 IRAN-U.S. C.T.R. 144. 
161 (1 985 1) (part performance of an oral contract as evidence of its existence "must be taken 
to constitute a general principle of law"); United States v. lran (Case B29). 6 IRAN-U.S. C.T.R. 
12, I 7  (19R4 11) ("The only reasonable inference . . . is that an agreement was concluded 
between the Parties, and that both Parties manifested their assent to the agreement by their 
s u k q u c n l  performances. . ."); Chas. T. Main Int'l. Inc. v. Khuzestan Water& Power Auth.. 
3 IRAN-US. C.T.R. 156. 162(1983 1I)YAn invitation tocommencepreliminary work c m t n  
an obligation to pay for that work"). Cj: Uiterwyck Corp. v. Iran. AWD 375-381-1. I.A.L.R.. 
July 6. 1988, at 16,095 (parties' course of conduct creates an agency relationship between 
them, apparently under Florida law). 

" 8  IRAN-U.S. C.T.R. 119. 133 (1985 1). 
" DrroJDrlownrr. 8 IRAN-U.S. C.T.R. at 164; Morrison-Knudxn Pacific Ltd. v. Ministry of 

Rmds & Transp., 7 IRAN-U.S. C.T.R. 54. 75 (1984 111). 
" 4  IRAN-U.S. C.T.R. 212. 221 (1983 111). Accord Houston Contracting Co. v. ~at ional  

Iranian Oil Co., pan .  73, I.A.L.R., Aug. 28, 1988, at 16,176, 16,185; Time, Inc. v. Inn ,  
IRAN-US. C.T.R. 8, 11 (1984 111); and General Dynamics Corp. v. Iran, 5 IRAN-U.S. C.T.R, 
386, 394-95 (1 984 1). 
" 7 IRAN-U.S. C.T.R. 181, 190-91 (1984 111). 
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of laws. Just as national law has played a limited role in the Tri- 
bunalr jurisprudence, s6 have conflict-of-laws rules. However, in a few 

general principles of conflict of laws have been applied. Economy Forms 
,. Iran is an unusual award based entirely on national law, the Iowa s.  he .him involved concrete-forming materials to be manufactured. 

dclived and paid for in the United States. The Tribunal held that United 
State law governed the contract and its formation, since "the centre of 
pvity of these business dealings was in the United States. that being the 
td under p e r a l  principles of conflicts of law."95 Harnischfeger Corp. v. 
~ i ~ b t ~ ~  Of Roads and Transportation, involving cranes manufactured and 
delivered F.O.B. in Iowa, applied a similar analysis: 

The agreement. . . makes no reference to governing law; however, 
under general choice of law principles, the law of the United States, the 
ju&diction with the most s~gnificant connection with the transaction 
and the parties, must be taken to govern in this specific case. . . . 

The United States lawa plicable to this commercial transaction is the 
Uniform commercial Co81 . . . .* 

Other matbrs. Other legal rules have been identified and applied as gen- 
enl principles of law in individual cases. These include the following 
propositions: 

"[Wlhen a promissory note is given for an obligation, the obliga- 
tion is, unless otherwise agreed, at least suspended until the note 
 mature^."^' 

"[G]enerally a subcontractor has no direct rights as against the 
party with whom the contractor has a contract."g8 

8 "[Llimitation-of-liability clauses in general will not be ghen effect 
for a specific default when that default arose through an inten- 
tional wron or gross negligence on the part of the one invoking the 
limitation. .A 

"[Nlo one should be allowed to reap advantages from their own 
wrong, Nulluc Commodum Capere De Sw InjuTia PropTia."'OO 

- 3  IRAN-U.S. C.T.R. 42. 48 (1983 11). For unpenuasive criticism of Ecmmy Forms. We 
h. Thr1ronU.S. U o i m  Tribunal', ApplLolion cfCmnmrrM1 Lmv in t t  & m y  Forms Award. 
4 CHINBE Y.B. INT'L L. & AFF. 137 (1984). 

"7 IRAN-U.S. C.T.R. 90.99 (1984 111). Aumd Uiterwyck Corp. v. I n n ,  p r a .  64,I.A.L.R.. 
July 6. 1988. at 16,095, 16,102 (US.  agency law governs an agency relrtwnship constituted 
ad performed in the United States): Queens Office Tower Asms. v. lran Nat'l Airlines 
Gorp.. 2 ~RAN-U.S. C.T.R. 247, 250 (1983 I) ( N ~ W  York law governs New York real estate 
kmmction). 

"shering Corp. v. Iran, 5 IRAN-U.S. C.T.R. 361. 373 (1984 1). 
"Char. T.  Main Int'l, Inc. v. Mahab Consulling Eng'n. Inc.. 3 IRAN-U.S. C.T.R. 270,274 

('983 11); but 4 khlegel h r p .  v. NatioMl h a n k n  Copper Indus. Go., 14 IRAN-U.S. C.T.R. 
176+ 183 (1987 I) ( s ~ b c o ~ t ~ t ~ ~ ' ~  chim for unjust enrichment allowed akinst  prime contnc- 
'w'a Wripal). 

" ~ h n  I- ~ c l l  lnt'l lnc. v. lran, 6 IRAN-U.S. C.T.R. 74. 90 (1984 11). 
T i ~ l ~ .  Abbelt, McCarthy, Stratton v. TAMSAFFA, 6 hAN-U.S. C.T.R. 219, 228 

(1984 11). 
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8 Tax liabilities are created by the public law of a state and cannot 
extraterritorially enforced.'"' 

8 lnterest is paid in commercial cases to compensate for delay in 
payment; it must be reasonable in light of the circumstances; and con. 
tractually stipulated rates of interest are normally binding.'02 

A party that admits of legal conclusions following from the facts of 
a case "is afterwards estopped from arguing otherwise in the same 
proceeding."103 

8 A banker's duties to transfer funds on deposit give rise to specific 
obligations only when a check is presented or a request made for 
transfer."' 

Finally, the Tribunal has in one case invoked changed circumstances, 
clatrsula rebus sic stantibus, as a principle justifying contract termination in 
limited situations involving sensitive governmental contracts. The Tribunal 
acknowledged difficulties in determining a common core of this principle 
through comparative law analysis. However, it applied the doctrine because 
of the specific reference to changed circumstances in Article V of the Claims 
Settlement Declaration. Arbitrator Holtzmann disagreed, suggesting that 
the same result should have been reached under the contract at issue.lO" 

As the foregoing discussion illustrates, the Tribunal has treated numerous 
doctrines as general principles, usually without detailed explanations of 
their underpinnings. Most are simple and familiar to international com- 
merce and to many legal systems. Nevertheless, the Tribunal's jurispru- 
dence also shows the temptations general principles can offer to arbitrators 
facing difficult and sensitive issues.Io6 An illustration thoughtfully examined 
by the l a ~ e  Professor Ted Stein concerns the Tribunal's jurisdiction over 
claims based on contracts containing choice-of-forum ~lauses.~'' Article 
ll(1) of the Claims Settlement Declaration denies the Tribunal jurisdiction 
over "claims arising under a binding contract between the parties specifi- 
cally providing that any disputes thereunder shall be within thesolejurisdic- 
tion of the competent Iranian courts in response to the Majlis position."lo8 

'O '  Arthur Young & Co. v. Iran, AWD 338-484-1. para. 78, I.A.L.R.. Dec. 28, 1987, at 
15.178. 15.191.CJ AeronutronkOverscasServs., Inc. v. Iran, II ~ R ~ N - U . S . C . T . ~ .  223,245 
(1986 11): Computer SciencesCorp. v. Iran, 10 IRAN-U.~ .  C.T.R. 269.287 (1986 I); T.c.S.B.. 
Inc. v. Iran, 5 IRAN-U.S. C.T.R. 160. 174 (1984 1). 

'O' Parpin private Joint Stock CO. v. United States. 13 IRAN-U.S. C .T  R. 261. 268 (1986 
IV); Mccollough & Co.. Inc. v. Ministry of Post, Tel. & Tel.. I 1  IRAN-U.S. C.T.R. 3. 26-30 
(1986 11); R. J. Reynolds Tobacco CO. v. Iran (final award), 8 IRAN-U.S. C.T.R. 55. 60-61 
119R5 I). .---- -, "' American Bell Inl'l Inc. v. Iran. 12 IRAN-U.S. C.T.R. 170, 175 (1986 111). 

'o'Blount Bros.Corp. v. Iran, 10 IRAN-US. C.T.R. 95, 101 (1986 1). 
lo' Questech, Inc. v. Ministry of Nat'l Defense, 9 IRAN-US. C.T.R. 107 (1985 Il)(str note 22 

supra). 
Ios Compare 0 .  CHLNG, supra note 66, at xiv: " I f .  . . the general principles of law are not 10 

run the risk of being exploited as an ideological cloak for self-intercst, it is esuntial that their 
xope and substance be clearly defined and understood." 

lo' Stein,Ju~prudrnrr andJu&s' Prudmcr: The Ironion-Forum Claust fiasrons oj th  Iron-U.S. 
Claims Tbb~mal, 78 AJlL 1 (1984). 

'On Srr note 12 supra. On the meaning of the "Majlis position;' see Stein. supm note 107, at 
5-6. 
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Choice-of-for~m clauses were common in prerevolutionary contracts, and 
rhe construction of Arti'cle Il(1) therefore had widespread importance. In 
1982 the Full Tribunal heard nine cases involving 19 different forum 
clause=a~ "test cases." The United States argued that the term "binding" in 
Article 11(1), read in light of its negotiating history, obliged the Tribunal to 
determine whether such clauses in particular contracts were enforceable. 
~h~ United States contended that they were not, both because the Iranian 
legal system had changed fundamentally, and because U.S. claimants could 
not Rceive fair treatment in lranian courts. 

The Tribunal rejected the U.S. arguments. It held that the word "bind- 
ing" was redundant and did not authorize consideration of the enforceabil- 
ity of particular forum clauses. 1 d o  not intend to reargue the case here; 
Stein and other perceptive commentators have suggested that the result was 

correct and certainly politic.log Nevertheless, the process by which 
the Tribunal arrived at its conclusion was odd. Stein characterized the 
&tical element of the Tribunal's analysis as "a presumption of incompe- 
tence"; that element was the assertion that "[ilt is not generally the task of 
this Tribunal, or of any arbitral tribunal, to determine the enforceability of 
&oice of forum clauses in contracts. . . . [Tlhe Tribunal would be reluc- 
cant to assume such a task in the absence of a clear mandate to do so in the 
Algiers Declaration.""" The  Tribunal cited no authority to support this 
principle. As Stein contended, it seems "in fact contrary to the great weight 
of authority, both international and At best, it provided an 
avenue for a detour around complex and sensitive areas. 

Public International L a w  

Public international law constitutes the Tribunal's third significant source 
of law. It has been applied in a comparatively small number of decisions, 
although these should take on prticular importance because of the rarity of 
modem interstate arbitrations and the difficulties in documenting contem- 
porary state practice. The Tribunal has recognized the lawmaking signifi- 
cance of these decisions, describing its processes in terms familiar to those 
schooled in the common law: "[Tlhe controlling rules have . . . to be 
derived from principles of international law applicable in analogous cir- 
cumstances or from general principles of law. The development of interna- 
tional law has always been a process of applying such established legal princi- 
ples to circumstances not previously encountered.""' 

The role of public international law reflects the Tribunal's unique mixed 
jurisdiction, embracing both interstate disputes governed by this body of 
law, and Iranian or  US.  nationals' claims against the other Government 
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arising "out of  debts,  contracts . . . . expropriations or o t h e r  measures 
affecting property rights.""' By their  na ture ,  such nationals' claims c a n  rest  
u p o n  e i ther  public international law or private law. Iranian respondents a n d  
arb i t ra tors  have often urged  tha t  U.S. nationals' claims come before  the 
T r i b u n a l  only through diplomatic espousal by t h e  Uni ted  States. I t  is there. 
f o r e  a rgued  tha t  t h e  Tribunal 's  jurisdiction is limited t o  claims arising under 
public international law a n d  is subject to rules applicable t o  diplomatic 
protection a n d  espousal, notably those concerning nationality, a n d  t o  ex- 
haustion of  remedies. T h e  T r i b u n a l  has n o t  agreed. I t  has comfortably 
applied public international law a n d  private law (and often t h e  two together )  
in particular cases, without requiring exhaustion of  remedies.'" 

Expropriation and  compensation. The Tribunal 's  decisions o n  expropria.  
t ion a n d  compensation have  received t h e  widest at tention a n d  comrnent.' '5 
which is hardly surprising. T h e  T r i b u n a l  is t h e  first international a rb i tml  
body in years t o  confront  a docket  o f  substantial a n d  generally well-argued 
expropriation cases. T h u s ,  its decisions a r e  a n  important e lement  in t h e  
contemporary  international law on these issues. 

A full examination o f  t h e  Tr ibunal ' s  handling o f  applicable ru les  in this 
complex a n d  impor tan t  a rea  is n o t  possible here,  bu t  some issues c a n  be 
highlighted. The first is tha t  t h e  expropriation cases reflect an interesting 
evolution in t h e  Tribunal 's  assessment of  t h e  status a n d  charac ter  o f  t h e  

investment protection rules contained in Article I V  o f  t h e  1955 U.S.-lmn 
T r e a t y  o f  Amity, Economic Relations, a n d  Consular Rights.'16 The In terna-  
tional Cour t  o f  Justice concluded in t h e  1 9 8 0  Hostages case tha t  t h e  T r e a t y  

"' Art. II(I). Claims Settlement Declaration. supra note 12. 
"' For the view that the Tribunal is an exercise in diplomatic protection, see, c.g.. Dissenting 

Opinion of Member Mahmoud M. Kashani Regarding Order of 15 Dmmber 1982, 1 IRAN- 
U.S. C.T.R. 455,463.465 (1981-82). TheTribunal has consistently rejected contendons that 
claims have becn espoused (we, r.g., Iran v. United States (Case A2l). 14 ~ R A N - U . ~ .  C.T.R. 
324, 330 (1987 I)), or that claimants must exhaust lual remedies (wr, t.g., Amuo Int'l Fin. 
Corp v. Iran. 15 lRAN-U.S. C.T.R. 189. 197 (1987 11)). It has similarly refused tocharacterire 
the small claims (which are "presented" by the two Governmena) as exercim in diplomadc 
protection. Str Picker Int'l Corp. v. Inn (decision on request for correcdon), 12 IRAN-U.S. 
C.T.R. 306 (1986 111); and Nmh A. Baygell v. Iran (same), I I IRAN-U.S. C.T.R. 300 (1986 11). 
The Tribunal has becn urged to articulate clearly which legal system it is openting in when 
rendering particular decisions. Lloyd Jones. Thr Imn-Umld Stairs Claims Tnbunal: p - 1 ~  
Righls andSralr Rr~ponnbibly, in Lillich, supra note 9, at 51. It has not consistently done m. Srs 
r.g.. Inn  v. UnitedStates(Cax BI), 10 IRAN-U.S. C.T.R. 207. 216 (1986 1). 

"'Srr. r . 6 ,  Browcr. Currmt ~mriopmmlr  in Lhr Lmu of Expmprinlion and Compm,alion: A 
P r r l ~ m i n a ~  S u n 7  of Aunrds offhr Iran-Untlrd SIaln Claims Tribunal, 21 INT'L LAW. 639 (1 987) 
(the author was a member of the Tribunal. 1984- 1988); Clageu. J u t  Compcnsat~on in Inrrma- 
lional Laur Thr lssurs &fir< Iht Iran-unilrd Slalrs Claims Tnbunal, in 4 THE VALUATION OF 
NAT~ONAL~ZEO PROPERTY I N  ~ N T E R N A T ~ O N A L  LAW 31 (R. Lillich ed. 1987); Clagelt. Prolrc- 
lion of Forrip Inutslmml Undrr rhr R h r d  Rrslalmrnl, 25 VA. J. INT'L L. 73.79 (1984); and the 
summaries of the Amao. I N A  andSEDCO cases in 82 AJlL 358 (1988). 80 AJlL 181 (1986) and 
id. at 969. respectively. 

' I6 Treaty of Amity, Economic Relations, and Consular Righa. Aug. 15. 1955.8 UST 899, 
TlAS No. 3853. 284 UNTS 93. Article IV of the Treaty provides. inter aha. that in c a m  of 
expropriation, there shall be '$st compensation," which shall be "in an effectively mlizable 
form and shall represent the full equivalent of the property taken." 
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in force between t h e  two states as  of November  1979."' Never- 
theless, Iranian parties in t h e  Tr ibunal  generally denied tha t  t h e  T r e a t y  had 
any effect w i ~ h  regard t o  t h e  events o f  1978-1980. The Tribunal 's  first 
three expropriation cases d i d  n o t  decide t h e  status of t h e  Treaty.  Instead, 
each of t h e  Tribunal 's  t h r e e  Chambers  re fer red  t o  customary international 
law as the  source o f  applicable standards. Chambers  T w o  a n d  T h r e e  found 
that customary international law required full value as t h e  measure  of  com- 
p s a t i o n  in case o f  e x p r ~ ~ r i a t i o n . ' ~ ~  

In a subsequent C h a m b e r  O n e  case, INA Corp. v. Iran, ' 'g t h e  Iranian 
d id  n o t  contest  application o f  the Trea ty .  O v e r  t h e  dissent of  the  

lrantan a r b i t r a t ~ r , ' ~ ~  C h a m b e r  O n e  applied it a s  lex sptrialis, requiring full 
equal t o  t h e  fair market  value of  t h e  expropriated property.  

In dictum, t h e  opinion suggested tha t  t h e  customary ru le  was different;  this 
pronouncement p r o m p t e d  a notable debate  over  t h e  s tandard  o f  compen- 
,tion u n d e r  cus tomary  international law, carried on t h r o u g h  separate 

opinions by Arbitrators Lagergren and Holtzmann. Lagergren  a r g u e d  for  
the standard of  partial compensation as  a ru le  o f  customary international 
law.I2' Holtzmann joined issue with a persuasive case for full compensation 
as the customary rule.122 

Later cases have  consistently applied t h e  T r e a t y  o f  Amity and its "just 

compensation" s tandard  o f  full compensation; most have  also affirmed tha t  
the standard o f  full compensation is t h e  same u n d e r  both  t h e  T r e a t y  a n d  
customary international law.'2' ~ h u s ,  while Lagergren's  t w o  C h a m b e r  One 

"' United Stata Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 1CJ REP. 3. 
28 (Judgment of May 24). 

"'Chamber Two found that customary international law rquired full value in Tippetts, 
Abbeu, McCarthy, Strauon v. TAMSAFFA, 6 IRAN-U.~. C.T.R. 219. 225 (1984 11) ("The 
chimant is entitled under international law and general principles of law to compensadon for 
the full value of the property of which it was deprived"). Chamber Three did m in 1983 in 
American Int'I Group, Inc. v. Iran, 4 IRAN-U.S. C.T.R. 96, 105, 109 (1983 111) (standard of 
compensation under customary international law in caxs of lawful expropriation is the full 
d u e  of the claimant's expropriated interest, determined on the basis of goingiomern value). 
Judge Lagergren's Chamber One, in Starrctt Hous. Corp. v. Inn .  4 IRAN-U.S. C.T.R. 122, 
157 (1983 Ill), deferred consideration of the standard of compensation for later ~rucedings 
in the case. 

"'8 IRAN-U.S. C.T.R. 373.378-79 (1985 I), summoriudin 80 AJlL 181 (1986). 
Irn Dissenting Opinion of Judge Ameli. 8 IRAN-U.S. C.T.R. at 403. Amcli maintained that 

the International Court of Jusdce had exclusive juridiction to paas upon claims arising under 
IkTreaty, declaring that in that forum, "the United State.  . . would be forced to abide by 
he  rulings of the Judga with whose countrin it has been in ideological war." Id.  at 405. 

"' Separate Opinion of Judge Lagergren, 8 IRAN-U.S. C.T.R. at 385. Ameli joined in 
hpgren ' s  opinion. Id .  at 385 (declaration). 403 (dim. op.). 

'"separate Opinion ofJudge Holtrmann. 8 ~ R A N - U . ~ .  C.T.R. at 391. 
"'St?, f.g., Starrett Hous. Corp. v. Iran, AWD 314-24-1, para. 261. I.A.L.R.. Aug. 28. 

l987. at 14.657, 14,687 (applying only treaty standard); Mobil Oil Saln Inn,  Inc. v. Iran. 
Pam. 74. I.A.L.R.. July 24, 1987, at 14.542 (applying treaty standard); Ammo Inl'l Fin. Corp., 

~RAN-U.S. C.T.R. at 223, 246-48 (treaty standard and customary international law both 
require '>ust" compensation, which at a minimum reflecu the full value or full quivalent of 
'he CXpropriated property); Sob Tiles, Inc. v. Iran, 14 IRAN-U.S. C.T.R. 223, 234 (I987 1) 
("the same standard [ofcompehation] would be rquired in this caw by customary law as by 
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awards provide full compensation solely on the basis of the Treaty as I,, 
~pecialir,~~' the preponderance of authority of the Tribunal has found the 
Treaty and customary rules of  full compensation to be the same.'25 

A second general observation concerning the Tribunal's decisions on 
liability and compensation is that, in applying the Treaty and customar 

Y international law, each Chamber has adopted quite different approaches or 
frameworks. Chamber One, in its August 1987 decision in Starrett Horn- 
ing,''= adopted an essentially economic methodology in applying Article 1~ 
of the Treaty. It construed the Treaty as requiring payment of fair market 
value, in this case the market value of a going concern. The  Tribunal 
determined going-concern value through a detailed economic analysis, s u b  
stantially adopting a discounted cash flow valuation developed by a Tri- 
bunal-appointed expert.Iz7 In another recent case, Sola Tiles, Chamber One 
likewise assessed market value, although on the basis of a less detailed 
factual record and with a correspondingly less sophisticated economic 
analysis.I2' 

Chamber Two's docket has presented fewer opportunities to  apply the 
Treaty in expropriation matters. The  Chamber's Phelps Dodge awardlPQ 
seems to proceed from a "plain meaning" analysis of Article IV, without 
referring to other authority to illuminate the text. The  resulting award (for 
the value of the claimant's investment) has a subjective element, perhaps 
impelled by the Tribunal'sconclusion that the expropriated entity was not a 
going concern. Payne v. Iran,'" another Chamber Two award applying the 
Treaty, is similar. 

Chamber Three's most notable recent application of the Treaty of Amity 
takes yet another tack. In Amoco International Finance C ~ r p . , " ~  the Tribunal 
decided that the claimant's interest in a joint venture chemical enterprise 
had been lawfully expropriated and that the Treaty established the standard 
of compensation. T h e  majority then construed the Treaty standard in the 

 he direct application of theTreaty itself "); Sedco. Inc. v. N.I.O.C.. I0 IRAN-U.S. C.T.R. 180. 
184. 187 (I986 1) (both treaty and customary law require full cornpenstion in cases of lawful 
expropriations); Phelps Dodge Corp. v. I n n ,  10 IRAN-U.S. C.T.R. 121, 132 (1986 1) (treaty 
requires full cornpenstion; customary law not discussed). 

's4&arrett Hous. Corp. v. Iran, I.A.L.R., Aug. 28, 1987, at 14,657; INA Corp. v. I n n ,  8 
I R A N - U S .  C.T.R. 373 (1985 1) (srr note 119 supra). 

"'Srr cases cited in notes 118 and 123 supra. 
Is' I.A.L.R.. Aug. 28. 1987, at 14.657. 
'27Srr Concurring Opinion of Judge Holtzmann, td. at 14,703. 14.704-05. 
'" Sola Tiles. Inc. v. I n n .  14 IRAN-U.S. C.T.R. 223 (1987 1). Sda Tilrs includes an interest- 

ing discussion of the meaning of "appropriate cornpenstion" in light of contemporary devel- 
opmenu such as the 1986 Seoul Declantion ofthe International Law A-iation. (Stt Declan- 
tion on the Progreuive Development of Principles of Public International Law Relating to a 
New International Economic Order. INTERNATIONAL LAW ASSOCIATION. REPORT OF THE 

~XTYSECDND CONFERENCE HELD A T  SEOUL 2, pan. 5.5 (1986).) The Chamber concluded 
that under modern customary law, appropriate compenstion can include full going~oncern 
value, including good will and lost future profits. 

'" 10 IRAN-U.S. C.T.R. 121 (1986 1). "" 12 IRAN-U.S. C.T.R. S(1986 111). "' I 5  IRAN-U.S. C.T.R. 189 (1987 11). 
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light Of principles of public international law discerned in the Permanent 
celebrated C h m h  Farlorv J ~ d g m e n t . ' ~ '  O n  the basis of these princi- 

ples, the Chamber concluded that the Treaty and general principles of 
international law did not permit application of the discounted cash flow 

of valuation (subsequently adopted by Chamber One in Starretf) to 
determine damages for a lawful expropriation."' T h e  Chamber's analysis is 

to  question.t" (Another large expropriation case decided by 
chamber Three under its previous Chairman a week before Amoco did not 
address valuation of going concerns. T h e  claimants in Sedco, Inc. v. Irant" 
did not seek going-concern value, instead requesting and receiving liquida- 
tion value for an expropriated enterprise.) 

A final comment does not relate to choice of law, but is a reminder of the 
difficulties and uncertainties of trying to prove international claims. In the 
past year, several significant expropriation claims have been rejected by 
Chamber Three on essentially factual, and not legal, grounds. Mobil is again 
illustrative. T h e  claimants alleged, inter aha, that Iran had repudiated a 
1979 agreement with a consortium of oil companies for the sale and pur- 
chase of Iranian oil and, in so doing, had expropriated valuable contract 
~ g h t s .  The  Tribunal rejected this claim, finding instead that the parties had 
agreed to terminate the 1973 agreement and to  negotiate compensation as a 
consequence of the termination. Hence, there was no expropriation claim, 
but only a contract claim for damages under the new agreement terminating 
the old 011e.l'~ 

In Houston Contrarfing Co. v. National Iranian Oil Co..lJ7 the Tribunal again 
rejected a large expropriation claim on factual grounds. T h e  claimant had 
left valuable equipment in Iran. T h e  Tribunal decided that some of it had 
heen exwo~riated.  but it dismissed the entire expropriation daim for fail- - - -  ~# . 
ure to identify the particular equipment that had been expropriated. In 
Motorola, Inc. v. Iran National Airlines Corp.. the Tribunal found that interfer- 
ence by lranian officials in the relationship between the claimant and its 
Iranian subsidiary was not factually sufficient to  constitute a taking; dissent- 
ing Arbitrator Brower declared that this decision "completely misreads the 
documentary evidence in the record and ignores the reality of Iran's in- 
~ o l v e m e n t . " ~ ~ ~  Finally, in Eastman Kodak Co. v. Iran,"' the Tribunal again 
concluded (on the basis of an unusual factual situation) that no expropria- 
tion had occurred. 

"'Factory 131 at Chorz6w (Ger. v. Pol.), 1928 PClJ (ser. A) No. I7  uudgment of Sept. 13) 
Amoro Inr'l Ftn. Corp.. I5 IRAN-U.S. C.T.R. at 258-65. 

"'%I the AllL cax note on Amao ,  supra note 39, at 361. 
"' I I  15 IRAN-U.S. C.T.R. 23 (1987 l l ) . ~  

Arbitnlor Brower questioned the finding of a new agreement to terminate, observing 
[hat "[aln unwanted but inevitable fate is no leu unibtenlly imp& by virtue of iu being 
gr;lcefullv accented." Concumin. ODinion of ludge Brower, Mobil Oil I n n .  Inc. v. Iran. 

" ' ~ ~ ~ 3 7 8 - 1 7 3 . 5 ,  I I  I.A.L.R., Aug. 26,1988, at 16.176. 
AWD 373-4813, I.A.L.R., l u l y  29, 1988, at 16.043; id., Concurring and ~iuenting 

Opinion ofJudge Brower. id. at 16.050. 16.050. 
'" AWD329-227/12384-3. I.A.L.R., k c .  11. 1987, at 15,156. 
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Treaty intrrpr~tation. The  Algiers Accords. despite their unusual format, 
are treaties under public international law."' Thus, in cases construing 
them, the Tribunal has applied the international law of treaties. The  most 
significant treaty interpretation decisions are those made by the Full ~ ~ i .  
bunal in "interpretive cases" under Article 17 of the General Declarationl~l 
and Article Vl(4) of the Claims Settlement De~laration."~ Under Article 
17, any dispute between the parties as to the interpretation or  performance 
of the Declaration can be submitted to binding arbitration by the Tribunal, 
Article VI(4) of the Claims Settlement Declaration is similar. Cases under 
these articles, denominated "A cases," are argued by counsel for the two 
Governments, usually before the Full Tribunal. Although they d o  not con- 
sume much of the Tribunal's time now, they were initially a major hsk, 
Holdings in these cases can be of limited interest because they concern 
specialized provisions of the Algiers Accords. However, the Tribunalqs 
process of treaty construction, particularly in applying the rules of the 
Vienna Convention on the Law of T r e a t i e ~ , " ~  is informative. 

Both Governments have agreed on the central relevance of the Vienna 
Convention and have regularly invoked it in their pleadings."' T h e  Tri- 
bunal has regularly applied the Convention, especially the "ordinary mean- 
ing" rule of Article 31(1), as a basis for its interpretations: "the Tribunal 
finds p i d a n c e  in the Vienna Convention on the Law of Treaties, . . . 
which provides that a treaty should be 'interpreted in good faith in accord- 
ance with the ordinary meaning to begiven to the terms of the treaty. . . '. 
The  Vienna Convention . . . codifies an established principle of interna- 
tional law.""5 Article 31 has been applied notwithstanding frequent argu- 

"'For U S .  domestic purposn. the accords are executive agreements resting upon the 
President's powers under the Constitution. the International Emergency Economic Powen Act 
and other statutes. Srr explanatory statements of the U S .  Department o f  State. Hoslqt  Agnt- 
rnenls Tmnsm~rrrd lo Congress, US.  DEP'T OF STATE, SELECTED DOCUMENTS. No. 19, March 
l 98 l .a t  2. 

"' Declaration of the Government of the Democratic and Popular Republic o f  Algeria,Jan. 
19, 1981. DFP'T ST. BULL., NO. 2047, February 1981, at 1. rrpri~tlrd in 75 AJlL 418 (1981), 
and 20 I L M  224 (1981). 

"'Srr note 12 supra. 
"' Oprnrd fm signalurr May 23.1969. 1155 UNTS 331, rrprinlrd in  63 AJlL 875 (1969). and 

8 I L M  679 (1969). The  Convention is not i n  force between the United Sta in and Iran, but i t  is 
viewed by the United States as being generally declaratory of customary international law. 

~ 4 .  Srr, r.g.. Separate Opinion of Members Aldrich, Hollzmann and Mosk on the Issue o f  the 

Disposition o f  Interest Earned on the Security Account, lran v.  United Slates (Case Al, Issues I. 
Ill & IV). I IRAN-U.S. C.T.R. 200 (19RI-82). 
"' International Schools Sews.. Inc. v. National Iranian C o p p r  Indus. Co.. 5 IRAN-U.S. 

C.T.R. 338. 541 (1984 1). Accord Iran v. United Statn (Cax B I .  Claim I ) ,  AWD 382-BI-FT. 
para. 47, I.A.L.R., Sept. 23, 1988, at 16.343, 16,354; lran v. United States (Case A21). I 4  
IRAN-U.S. C.T.R. 324. 328 (1987 1); lran Customs Admin. v. United States (Case 83). 8 
IRAN-U.S. C.T.R. 89. 92 (1985 1); lran Customs Admin. v. United States (Case 821). id. at 93. 
95: United States v. l ran (Case A16), 5 IRAN-U.S. C.T.R. 57. 67 (1984 I) ("ordinary meaning 
of the term in  its context and i n  the light of the object and purpose''). Article 31(1) o f  the 
Vienna Convention provides that treaties "shall be interpreted i n  good faith in  accordance with 
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by Iranian parties and arbitrators that the parties' subjective inten- 
tions, and I not .L the treatytexts, should be the starting point for treaty inter- 
prctation."- 

~h~ Tribunal has resorted to other rules in the Vienna Convention. 
Esphahanian v.  Bank T~jarat"' concerned the Tribunal's jurisdiction over 
dual nationals' claims. Article II(1) of the Claims Settlement Declaration 

only s'claims of nationals of the United States against lran and 
claims Of nationals of lran against the United States." Chamber Two con- 
,,,,d this provision on the basis of Article 3 1(3)(c) of the Vienna Conven- 
,ion, which requires reference to "any relevant rules of international law 
applicable in the relations between the parties." The  Tribunal held the rule 
of "dominant and effective nationality" to be such an applicable rule of 

law, findingjurisdiction because Esphahanian's dominant and 
cfiective nationality was that of the United States. lran vehemently dis- 
agreed, bringing an interpretive case challenging jurisdiction over dual 
nationals' claims. However, the Full Tribunal adopted Chamber Two's 
analvsis and affirmed the controlling effect of dominant and effective na- --- , 
t iona~it~."~ 

Case A21 applied the ordinary meaning rule of Article 3 1, but also exam- 
ined states' duties to perfdrm treaties in good faith under Article 26 of the 
&nvention.1'9 T h e  Tribunal held that conclusion of a treaty entails the 
obligation to take any domestic measures required to ensure its effective- 
"as. In the case at issue, the Tribunal found that the parties were obligated 
to take all domestic s t e p  required to ensure the domestic enforceability of 
its a ~ a r d s . " ~  

The Tribunal has ventured beyond the formulas of the Vienna Conven- 
tion. Case A2 (the Tribunal's first decision) concerned jurisdiction over 
Iranian nationals' claims against U.S. nationals. Iran asserted that general 
provisions in the Algiers Accords created such jurisdiction even if it was not 
mentioned explicitly. The  Tribunal disagreed, declaring that "if there is 

theordirury meaning to be given to the terms of the treaty i n  their context and i n  light o f  its 
object and purpose." 

'"Sn, r.8.. Opinion of Members Dr. Mahmoud M. Kashani and Dr. Shafic Shafcici on the 
ISSWO~ Dispasition of Interest Earned on the Security Account. 1 IRAN-U.S. C.T.R. 189.203. 
210(1981-82) ("The Dr,raesa of interpretation starts with the search for the common intention . . 
of lhc Contracting parlin"). 

"'2 IRAN-US. C.T.R. 157 (1983 1). surnmnud tn 77 AJlL 646(1983)- 
"' I n n  v. United States (CYe A18). 5 IRAN-U.S. C.T.R. 251 (1984 I), n&d 26 HAW.  INT'L 

L.J. 208 (1985). 83 MICH. L. REV. 597 (1984), and 24 VA. J. INT'L L. 695 (1984). 
I40 Iran V. United Statn (Cax A21), 14 IRAN-U.S. C.T.R. 324 (1987 1). 
ImId.al 330-31. For other resorts to the Vimna Conventionsue, c.g..AmocoInl'l Fin. Corp.. 

15 IRAN-U.S. C.T.R. at 221 (Art. 32 on "manifestly absurd o r  unreasonable" interprctation3, 
215 (AN. 49. 51 and 52 on duress and fraud), 216 (Art. 53 on jus q m s  and An.  62 on 
fundmnmtal change of circumstances), and 217-19 (also addreuing t r n t y  termination under 
cUaomary law): M ~ c ~ I ~ ~ ~ ~  & CO., Inc. v. Ministry of pmu,  Tcl. &Tcl.. 1 I IRAN-U.S. C.T.R. 
3.8-9, 36 (1986 11) (An.  33 and construnion of texts i n  different languages); Phi l l ip  P c t w  
kum Co.. lran v. Iran. I ~RAN.U.S. C.T.R. 487.489 (1981-82)(Art. 47 on restrictions on the 
'~thority of states' rcprcxntativcs) 
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any inconsistency, it is a well recognized and universal principle of interpre- 
tation that a special provision overrides a general provi~ion."'~' 

Some resorts to principles of construction drawn from outside the Vienna 
framework have provoked collegial dissent. For example, Grimm u. Iran151 
involved claims by the widow of an oil company official assassinated in Iran. 
The  Claims Settlement Declaration limits the Tribunal's jurisdiction to 
claims arising from "debts. contracts, expropriations or other measures 
affecting property rights." The claimant alleged deprivation of a right to 
financial support by her husband through Iran's failure to protect him, 
Thus. jurisdiction hinged on whether Mrs. Grimm had been injured by such 
"measures affecting property rights." The Tribunal held against jurisdic. 
tion: "under the well-known principle of ejusdem generis the words 'other 
measures' in Article 11, paragraph I ,  ought to be, especially in the context of 
'debts and contracts', construed as generically similar to 'expropriations* 
and the alleged failure to provide protection is in no way similar to expro. 
priations."15' This principle was reinforced by a second: 

[A] provision which establishes the sense of the jurisdiction of an arbi- 
tral tribunal should be given a restrictive interpretation. 

If the Governments had intended to bring damages to surviving 
dependents within the ambit of the Tribunal's jurisdiction, it can be 
assumed that they would have done so by incorporating express Ian- 
guage to that effect.15' 

Arbitrator Holtzmann dissented vigorously, arguing that international law 
recognizes a widow's property right in her husband's support, giving rise to 
juris~iict ion. '~~ The principle of restrictive construction of jurisdictional 
clauses figures in several Chamber One opinions,156 but the other Chambers 
and the Full Tribunal have not followed suit. An award by the Full Tribunal 
noted Lord McNair's criticism of the rule,15' and other opinions have sug- 
gested that it has been undermined by the Vienna Convention.lSR 

Most of the Tribunal's treaty cases have interpreted explicit treaty provi- 
sions. However, the Tribunal has sometimes supplemented treaty texts with 
rules created to give effect to the parties' presumed intentions, perhaps 
elevating object and purpose from aids in construction to sources of govern- 

'" Iran v. United States (Caw A2). I IRAN-U.S. C.T.R. 101, 104 (1981-82). 
"* 2 ~R*N-U.S. C.T.R. 78 (1983 I), rumnanzrd m 77 A l l L  649 (1983). 
"' 2 IRAN-U.S. C.T.R. at 79. '" Id. at 80. 
'"Id. at 81. 
'" Iranian Customs Admin, v. United States(Cax 816). 5 IRAN-U.S. C.T.R. 94.95 (1984 1); 

Unitcd Slates v. lran (Case 824). id. at 97, 99 ("It is a well established principle of international 
law that provisions conferring jurisdiction upon an arbitral tribunal shall be interpreted in a 
restrictive manner"). 
"' lran v. Unilcd Slales(Cax Al. lssue I), I IRAN-U.S. C.T.R. 189. 192(1981-82)(citing A. 

McNAIR. THE LAW OF TREATIFS 765 (1961)). 
"'Concurring Opinion o f  Charles N. Brower, i n  which Howard M. Holtzmann Joins. 

United States v. Iran (Case ,417). 8 IRAN-U.S. C.T.R. 189, 206, 207 (1985 1). 

198g] ApPL.lCABLE LAW I N  INTERNATIONAL ARBITRATION 307 

ing rules. Thus, in Case A l ,  the Tribunal had to decide the disposition of 
earned on the billion-dollar Security Account created to pay certain 

of iu  awards. It did not agree with either party's reading of the Algiers 
Accords, finding that the texts did not resolve the issue and that additional 
rules were needed: 

In order . . . to avoid a denial ofjustice it is necessary to find a solution 
,ither (a) in the common intent~on of the arties; or (b) in banking 
uages; or  (c) in the object and purpose of t R  agreements. within the 
meaning of the Vienna Convention on the Law of Treaties of 1969.159 

  in ding no common intention or governing usages, the Tribunal derived 
its own rule to attain what it perceived to be the agreements' object and 

It decided that the parties' object was to create an equilibrium 
between Iran's rights in the Security Account and U.S. parties' interest in 
security for their claims. T o  maintain this equilibrium, it ordered that inter- 
,t be kept in a separate account unless lran and the United Sates agreed 
otherwise. lran could also use the interest to meet its obligation to maintain 
the Security Account at $500 million.t60 President Lagergren suggested yet 
another solution-dividing the interest equally, with half going to lran and 
half to the Security Ac~ount . '~ '  

The Full Tribunal has not been uniform in its approaches to dealing with 
treaty lacunas. In a 1985 case, the Full Tribunal apparently rejected the 
idea ofsupplying missing terms, declaring that "the 'object and purpose' do 
not form any independent basis for interpretation. but rather are factors to 
betaken into account in determining the 'meaning to be given to the terms 
of the treaty'."162 In a 1986 case, however, the Full Tribunal seems to have 
come close to supplying a vital provision omitted by the parties.I6% very 
recent award may also be read as supplying a significant "implicit" obliga- 
tion on the basis of object and purpose and the subsequent practice of 
one party.I6' 

Infernational monetary law. Claimants have regularly questioned the con- 
sistency of Iran's currency controls with the Articles of Agreement of the 
International Monetary Fund or the bilateral Treaty of Amity. It has been 
difficult to develop factual records that present these claims squarely, and 

"'Iran v. United Slates. I IRAN-US. C.T.R. at 190. 
Imld. at 191-92. 
111 Diucnting Opinion of  president Lagergrcn on the Issue of  the  isp position of  Interest 

kmcd on the Security Account, I IRAN-US. C.T.R. 197 (1981-82). The ~ m e r i c a n  arbitra- 
ton found yet another answer in the ordinary meaning of the texts. Separate Opinion of 
Members Aldrich, Holtzmann and ~ ~ s k  on the luue of  the D isp i t i on  o f  Interest Earned on 
t h e k u r i t y  111 Account. I ~ R A N - U . ~ .  C.T.R. 200. 

36, 
United Scales v. Iran (Caw A17). 8 IRAN-U.S. C.T.R. 189.200 (1985 1). 
Iran". United Slatn(Cm A15. pt. I:G), 12 ~ R A N - U . ~ .  C.T.R. 40, 54 (1986 IIl),sunna- 
in 81 AJlL428 (1987). I* Iran v. United Slates ( G x  BI. Claim 4). para. 66, I.A.L.R., Sept. 25, 1988, at 1634% 

l6.359. Arbitrator Holtzmann dissented, what he saw to be "the Majority's needless 

'!retching and twisting of the terms of the &neral Declaration in an effort to find an implied 
""'Y obligation." Id. at 16,964. 
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the Tribunal has generally declined to address them.'65 Nevertheless, a few 
of its cases dip into this area, particularly regarding the IMF Articles.'" 
Dallal u. Iran, the Tribunal (after briefing and the hearing ended) decided 
that in the circumstances of the case, the claimant had the burden of show. 
ing that the transaction underlying his claim was not an "exchange con. 
tract" contravening Iran's exchange control regulations. (Under Article 
VIII(Z)(b) of the IMF Articles, national courts may not enforce such con. 
tracts if they violate properly imposed exchange controls.) T h e  claimant had 
not made such a showing, and his claim was rejected.'67 

In Schering Corp. u. Iran,168 the claimant alleged that Iran's exchange 
control regulations were invalid, but the claim was largely dismissed on 
other grounds. Arbitrator Mosk dissented, arguing that the application of 
Iran's controls was invalid under both the IMF Articles and the Treaty of 
Amity. In Hood Corp. u. Iran,16"he claimant again alleged that Iran's ex. 
change controls on current transactions could not properly be applied to it. 
T h e  Tribunal again declined to pass upon this claim, deeming the transac- 
tion at issue to be a capital transaction legitimately subject to controls. (The 
IMF Articles do not restrict states' control of capital, as opposed to current, 
transactions.) Arbitrator Mosk again dissented, arguing that the transaction 
was a current one, which could not lawfully be c~ntrol led."~ 

Wrongful expulsion. In three small claims selected to serve as "test cases," 
each Chamber has considered the international law applicable to property 
losses stemming from expulsions of  aliens. (As noted earlier, the Tribunal's 
jurisdiction for purposes of such claims is limited to property losses.) These 
cases are important to the TribunaI's management of the huge docket of 
small claims, since perhaps two-thirds of them involve claims for property 
losses allegedly stemming from wrongful expulsion from Iran; expulsion 
issues arise in other cases as well.171 

T h e  expulsion cases have recognized in general that international law 
limits states' power to expel aliens by, inter alia, barring expulsions that are  
discriminatory and requiring certain procedural rights, including adequate 
opportunity to wind up personal affairs. However, the Tribunal has rejected 
the argument that generalized conditions of threat and hostility encouraged 
by the revolutionary leadership are  internationally attributable to lran and 
give rise to "de facto" expulsion. 

Instead, the holding by the Tribunal in each test case has turned on  the 
facts, notably its assessment of the cause of departure'7z and its analysis of 

' "Sr r .  r & ,  Grunr & Stratton. Inc. v. I n n ,  AWD 359-10059-1, I.A.L.R., Apr. 29, 1988, at 
15.710: Scott. Forcsman & Co. v. Iran, AWD 313-10712-1, I.A.L.R., ~ u g .  14, 1987, at 
14.582 - ~ . -  

Srt Gold. Thr Iran-Untlrd Slnfrr Clalmr Tnbunal and fk Arrrcltr ojAgrrrmrnl of lht Inltrna- 
r t o ~ l o l M o n r l a ~  Rrnd. 18 CEO. WASH. J. INT'L L.  & ECON. 537 (1985). 

'" 3 IRAN-U.S. C.T.R. 10 (1983 11). Arbitrator Holtzmann dissented. Id.  at 17. 
'" 5 IRAN-U S. C.T.R. 361 (1984 1). 7 IRAN-U.S. C.T.R. 36 (1984 111). 
"O Id .  at 52. 
171 International Technical Prod. Corp. v. Iran (partial award), 9 IRAN-U.S. C.T.R. 10, 

17-18 (1985 11). 
"' Srr braus. Cnuralton as an Eltmrnf of Sfaft  Rtrponribilrly, 16 LAW & POL'V INT'L BUS. 893 

(1984). 
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that cause was attributable to Iran. )ran has not been held responsi- 
ble for departures motivated by generalized fears of violence, or  made for 

0' convenience o r  at the direction of employers. Only one claimant 
has thus far been able to show that his departure was caused by conduct 
attributable to 1"". 

The sole case finding wrongful expulsion under international law is Yeager 
I ~ ~ ~ . ' ~ ~  After the success of the Islamic Revolution, Kenneth Yeager and 

his wife were forced from their home and escorted to an evacuation staging 
area by armed Revolutionary Guards. T h e  Tribunal concluded that these 
actions gave rise to an expulsion, and that lran was internationally responsi- 
ble for the associated property losses.'" The  Tribunal did not find that the 
cau,sof departure in the other two test cases were attributable to Iran. In 
short u. Iran,"' the claimant left lran on February 8, Ig'lg, just before the 
culmination of the revolution. He encountered what the Tribunal found to 
be an atmosphere of intense and generalized anti-Americanism. However, 
the ~ r i b u n a l  held that such generalized hostility by revolutionary s u p  
portem and the pronouncements of their leaders prior to the success of the 
revolution were not attributable to Iran. Arbitrator Brower di~sented."~ 

In Rankin u. I r ~ n , " ~  the claimant again could not show that his departure 
was caused by conduct attributable to Iran, a result that under the facts 
mms debatable."' (There was evidence that on the day when the central 
events of the case occurred, a person who was or  soon became a senior 
Iranian government official ordered all U.S. nationals who worked for Jack 
Rankin's employer to leave Iran. Those not previously assembled were 
thereafter stopped on the streets or  taken from their homes by government 
agents, prior to their ultimate forced departure from Iran.) 

Other issues. T h e  Tribunal has dealt with other principles of customary or 
conventional international law. As noted above, it has applied the principle 
ofdominant and effective nationality in determining its jurisdiction in dual 
nationality cases."' It has considered the concept of shareholders' "con- 
trol" of a corporation under international law for several p~rposes . ' ' ~  It has 
articulated an innovative international law rule of "de facto control" con- 
cerning the obligation of a state with regard to the preexisting contractual 
or other obligations of an entity assimilated by the state."' It has addressed 

"'AWD 324-10199-1. I.A.L.R., Nov. 13, 1987, at 14.991, sunnar iud  In 82 AJlL 353 
(1988). 

"'Yeager, pans. 35-45, I.A.L.R.. Nov. 13, 1987.at 14.994-95. 
"'AwD 312-11135-3. I.A.L.R., July 24, 1987, at 14.560. sumnariud rn 82 AJlL 140 
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III Short. I.A.L.R.. July 24. 1987, at 14.563. AWD 326-10913.2, I.A.L.R., NOV. 3, 1987, at 15,004, sunmariud in 82 AJlL 353 
(1988). 

111 Set AllL caw notc. .Wbra notc 173, at 357. 
'"~n 1m tixt at note 148 &a. 

SW, t.g., Eastman Kodak Co. v. Iran, I.A.L.R., Dec. 1 1, 1987, at 15.1 56: lnternati~nal 
SP. & ContmlsCorp. v. I.D.R.o., 12 IRAN-U.S. C.T.R. 239 (1986 111); Management of A lan  
Aluminum ~ t d .  v. lrcable co.. 2 ~RAN-U.S. C.T.R. 294. 297-98 (1983 1); Concurring and 
h m t i n g  Opinion of Richard M .  Mask. RayCo Wagner Equip. Co. v. lran Expresr Terminal 
%'., 181 ui. at 140. 146. 

Oil Field of Texas v. Iran. I IRAN-U.S. C.T.R. 363 (1981-82). 
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international law relating to interest'" and attribution."' Finally, an im- 
portant decision has affirmed the right of partners and joint venturers 
under international law to present claims with respect to their pro 

interests in a partnership.1R4 

IV. CONCLUSION 

Skeptics have viewed international arbitration as a process of compromi,, 
in which "strictly legal considerations may have been allowed to be pushed 
aside for the sake of achieving unanimity among the arbitrators and giving 
something to both sides."'" T h e  Tribunal's jurisprudence shows that, at 
least as to choice of applicable law, the arbitral process can be more consci- 
entious and complex than such shibboleths suggest. 

These cases reveal a heavily burdened international tribunal charged with 
deciding cases on the basis of respect for law, seeking to do  so. However, 
they also demonstrate reluctance to decide on the basis of rules derived 
from the parties' national legal systems, even where the parties have argu. 
ably agreed upon this result. This reluctance is particularly strong in cases 
potentially subjecting a state or its enterprises to the domestic law of other 
jurisdictions. In lieu of applying national law, the Tribunal has regularly 
looked elsewhere for legal principles common to the parties or  to interna. 
tional commercial conduct. 

Several factors underlie this seeming reluctance to apply national law. 
Interactions among each Chamber's arbitrators, drawn from European, 
Iranian and U.S. legal cultures, have surely played a role. Each panel has 
sought legal solutions common to at least a majority of the arbitrators' legal 
cultures, or  that are at least understandable in legal terms familiar to a 
majority. T h e  reluctance to apply national law has been reinforced by the 
perception in many cases that the choice of applicable law is not significant 
in determining the outcome. Finally, the generally strained nature of U.S.- 
Iranian relations, and the sometimes strained atmosphere of the Tribunal 
itself, have perhaps stimulated recourse to solutions that do  not give pre- 
dominance to the law of either arbitrating party. 

T h e  Tribunal's experience suggests many lessons for counsel engaged in 
international arbitration or in structuring transactions potentially subject to 

'"PSrr, s.g.. ~cCollough & Co., Inc. v. Ministry of Post, Tel. & Tel.. I I IRAN-U.S. C.T.R. 3, 
27 (1986 11); Sylvania Technical Sys.. Inc. v. Inn .  8 IRAN-U.S. C.T.R. 298. 320-22 (1985 1): 
R. J. Reynolds Tobacco Co. v. Iran, 7 IRAN-U.S. C.T.R. 181. 191 (1984 111). 

111, Srr, s.g.. Yengrr. Short and R a n h ,  the three expulsion mt caxa, text at notes 173-77 
supra; sea-Land Serv.. Inc. v. Inn .  6 IRAN-U.S. C.T.R. 149. 166. 201-03 (1984 11); Concur- 
r ing~~inionoCHoward M. Holtzmann. Starrett Hous. Corp. v. I n n ,  4 IRAN-U.S. C.T.R. 122. 
159. 165-73 (1983 111); Gould Marketing, Inc. v. Ministry of Nat'l Defense, 3 IRAN-U.S. 
C.T.R. 147. 153 (1983 11). 

184 Housing & Urban Servs. Int'l v. I n n .  9 IRAN-U.S. C.T.R. 313. 330 (1985 11): Note. 

Part~~trship C1ni:n.r bt/ort Ihc Iron-Unmd Stalcr C l a ~ m <  Tribunal. 27 VA. J.  IKT'L L.  307 (1987). 
"%arm, Tht  Aminoil Arhrlral~on. 54 Balr. Y.B. INT'L L. 219. 214 (1989). Accord Yalm. 

Arbilralion or Court L~l ignl~onfir  Pnuatr Inlrrnnl~nnal Dirpult Rtsolulion: T h  h s t r  o / T w  Evrls, in 
Carbonneau. supra note 2, at 230. 

arbitraio~i. Thrse Irssons are parti~ul;~rIv c ~ m l w l l i ~ ~ g  111 I I . I I I . I I I IOI I<  01 

arbi t rat i~)~~s between private firms and st;ltes or  st;#tc r!lt!tlt% hlirrc . I I ~ ) I -  

trators. ~onccrns a b o u ~  subjecting a slatr to anothrr nac~~m's  r\str.rv 01 
be particularly grrat. Above all, contract draltsnwn 1i1;1\ IK wsr to 
excessive reliance upor) choice-of-national-law clauses as a means of 

ensuring that future arbitrators will apply particularly important rules of 
national law.'B6 It may be safer to build such rules expressly into the con- 
t,ct, predictability may be further increased by relying in the contract 
upon accepted international rules, such as the United Nations Con- 
,,,tion on Contracts for the International Sale of G~ods.~ ' '  

The practice of the Tribunal also offers important pragmatic lessons for 
before international arbitral panels. First, choice of law is a signifi- 

,,t ;sue that must be recognized and consciously addressed in formulating 
and presenting claims and defenses in arbitration. (This observation may 
seem self-evident. However, I was struck by the frequency with which 
cwnsel for parties before the Tribunal failed to identify and consider signif- 
iant applicable law issues.) The  Tribunal's experience suggests that advo- 
,tes may have greater success if they limit reliance upon particular national 
rules, whether determined through conflict-of-laws analysis, choice-of-law 
provisions in the contract, or  otherwise. Insofar as a claim or  defense can be 

framed and pleaded on the basis of the contract and without 
reference to national rules, it may be desirable to do so. Where conflict-of- 
laws arguments are appropriate, it is advantageous to be able to show a 
"false conflict." where all relevant conflict rules produce the same result."' 
Finally, it may assist counsel to rest arguments upon rules that have received 
wide international acceptance, such as those contained in international pri- 
vate law conventions like the UN Sales Convention, o r  that can be shown to 
be general principles of law accepted by many legal systems. 

'" Bru 4 Bnnson & Wallacc, Chmring Ihr Substanfiw Law to Apply in Inttrnalionol Commrrrial 
Aditration. 27 VA. J.  INT'L L. 39 (1986) (urging inclusion of contractual choice-of-law clauses 
"in order to vcure a neutral and predictable standard for molving disputes"). 

'"United Nations Convention on Contracts for the lntcmalional Sale of Goods, opmtd/or 
~+pluwApr. I I. 1980, U N  DOC. A/CONF.97/18 (1980). 52 Fed. Reg. 6262 (1987), rtpnntrd 
~n 19 1LM 671 (1980). 

Srr note 32 supm. 


