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The fourteenth amendment marked the beginning of a constitu-
tional revolution. More deliberately than has sometimes been recog-
nized, its drafters established the basis for much contemporary consti-
tutional law. Shortly after the amendment's adoption, the nation
entered a period of reaction and, to a great extent, lost interest in fed-
eral protection of the civil rights of its citizens.® In the 1960s, renewed
interest in the constitutional rights of blacks and other American citi-
zens produced profound constitutional change, based to a considerable
degree on the groundwork laid by the fourteenth amendment and the
post-Civil War reconstruction acts.?
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1. See K. StaMPP, THE ERA OF RECONSTRUCTION 1865-1877 (1965)y V. WHARTON, THE NE-
GRO IN Mississiper 1865-1890 (1965).

2. See, e.g., Benton v. Maryland, 395 U.S. 784 (1969); United States v. Guest, 383 U.S. 745
(1966); Henry v. Mississippi, 379 U.S. 443 (1965); Mapp v. Ohio, 367 U.S. 643 (1961); Monroe
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Revolutions spark counterrevolutions. The constitutional revolution
of the 1960s has produced both intense political criticism® and a host of
articles and books in which scholars and others suggest paths to be
followed by constitutional counterrevolutionaries.* This article explores
one path suggested by the critics—the argument that application of
provisions of the Bill of Rights to the states through the fourteenth
amendment was an historical “mistake.”

The Supreme Court has held that selected provisions of the Bill of
Rights apply to the states under the due process clause. While several
Justices seem to believe that due process does not require full or literal
application of the Bill of Rights to the states, most hold the contrary
view, at least with regard to those provisions they consider incorporated
by the due process clause.®

On occasion, the question whether the states are bound by the lit-
eral provisions of the Bill of Rights or by subjective notions of due
process has had profound significance. The clearest examples are the
cases in which Justice Powell, agreeing with four of his colleagues,
found that the sixth amendment did require unanimous juries, but
nonetheless, in which he found that the fourteenth amendment did not
require full or literal application of the sixth amendment to the states.®
The upshot was that states could convict persons in criminal cases by
nonunanimous juries. Usually, however, the Burger Court has re-
stricted these guarantees rather than failing to apply them to the
states.?

v. Pape, 365 U.S. 167 (1961).

3. G. DuNNg, HuGo BrLack AND THE JupiciaL RevorutioN 387 (Goldwatcr), 408-09
(Nixon) (1977); J. ScHeLL, THE TIME OF ILLUSION 45-46 (1976); A. SINGER, CAMPAION
SPEECHES OF AMERICAN PRESIDENTIAL CANDIDATES, 1928-1972, at 361 (1976)(Nixon).

4. See, e.g.. R. BERGER, GOVERNMENT BY JUDICIARY 413 (1977). Berger's book was greeted
with widespread interest and attention. See also Kaus, Abolish the Fifth Amendment, Wasit,
MonTtnLy, Dec., 1980, at 12,

5. For the majority view, sce Benton v. Maryland, 395 U.S. 784 (1969); for the minority view,
see the concurring opinion of Powell, J., joined by Burger, C.J., and Rehnquist, J., rejecting full
incorporation of the sixth amendment in Ballew v. Georgia, 435 U.S. 223, 245 (1978), See also
Buckley v. Valeo, 424 U.S. 1, 291 (1976)(Rehnquist, J., concurring in part and dissenting in
part)(holding that not all the strictures of the first amendment apply to the states by the four-
teenth amendment).

6. Apodaca v. Oregon, 406 U.S. 404, 414 (1972)(Powell, J., concurring). See Johnson v. Louij-
siana, 406 U.S. 356, 366*(1972)(Powell, J., concurring).

7. See, e.g., Benton v. Maryland, 395 U.S. 784 (1969)(applying the fifth amendment to tho
states). The recent trend has been to narrow the scope of the protections of the Bill of Rights. See,
e.g., United States v. Salvucci, 448 U.S. 83 (1980), overruling Jones v. United States, 362 U.S.
257 (1960); Fisher v. United States, 425 U.S. 391 (1976)(essentially overruling Boyd v. Unitcd
States, 116 U.S. 616 (1886)); Hudgens v. NLRB, 424 U.S. 507 (1976)(essentially overruling
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1982] FOURTEENTH AMENDMENT AND THE BILL OF RIGHTS 239

Since the fourteenth amendment was ratified in 1868, whether the
amendment was designed to apply the Bill of Rights to the states has
been disputed.® Much has been written on the question from an histori-
cal perspective.® Why, the concerned yet weary reader may ask, why
more?

Amalgamated Food Employees Union Local 590 v. Logan Valley Plaza, Inc, 391 U.S. 308
(1968)); Colgrove v. Battin, 413 U.S. 149 (1973); Kastigar v. United States, 406 U.S. 441
(1972)(essentially overruling Counselman v. Hitchcock, 142 U.S, 547 (1892)). See also Zurcher
v. Stanford Daily, 436 U.S. 547 (1978)(allowing the issue of search warrants, instead of subpoe-
nas, to search newspaper offices for evidence of a crime). Cf. Paul v. Davis, 424 U.S, 693 (1976)(c
citizen mistakenly labeled an active shoplifter by a state government official without notice or
opportunity to be heard has no federal right to protection against such conduct although remedy
may be available at state law); G. DUNNE, HUGO BLACK AND THE JUDICIAL REVOLUTION 408-09
(1977).

8. For early cases, sce Maxwell v. Dow, 176 U.S. 581 (1900); O'Necil v. Vermont, 144 US.
323 (1892); Spies v. Illinois, 123 U.S. 131 (1887); Walker v. Sauvinet, 92 U.S. 90 (1875);
Slaughter-House Cases, 83 U.S. (16 Wall.) 36 (1872). For an early case holding that the guaran-
tees of the Bill of Rights were privileges and immunities under the fourteenth amendment, sce
United States v. Hall, 26 F. Cas. 79 (C.C.S.D. Ala. 1871)(No. 15,282). The first amendment was
assumed to be applicahle to the states in Gitlow v. New York, 268 U.S. 652, 666 (1925)(frcedom
of speech and press protected by due process).

One of the oddest discussions—in light of the plain language of the fourteenth amendment,
prohibiting abridgment of the “privileges or immunities of citizens of the United States™—is con-
tained in Palko v. Connecticut, 302 U.S. 319 (1937). By the time Justice Cardozo wrote the
opinion, the judiciary had made the privileges and immunities clause essentiatly meaningless. Al-
though the controversy in Palko centered on the due process clause, one wonders whether Justice
Cardozo was aware of the irony of his discussion, in which he concluded that states nced not
under due process respect certain of the “privileges and immunities” of citizens of the United
States set out in the Bill of Rights. /d. at 326.

Justice Black produced the first (and last) major judicial examination of the legislative his-
tory of the fourtcenth amendment as it bore on the question of applicability of the Bill of Rights
to the states. Adamson v. California, 332 U.S. 46, 68 (1947)(Black, J., dissenting).

9. For recent commentary on the question of whether the fourteenth amendment applies the
Bill of Rights to the states, sce BERGER, supra note 4 (arguing it does not); Crosskey, Charles
Fairman, “Legislative History,” and the Constitutlonal Limitations on State Authority, 22 U.
Cui. L. Rev. 1 (1954)(arguing it docs, criticizing C. Fairman); Curtis, The Bill of Rights as a
Limitation on State Authority: A Reply to Professor Berger, 16 WAKE FOResT L. REv, 45
(1980)(arguing it does, criticizing R. Berger); Fairman, Does the Fourteenth Amendment Incor-
porate the Bill of Rights?, 2 Stan. L. Rev. 5 (1949)(arguing it does not). See also J. JaMEs, THE
FRAMING OF THE FOURTEENTH AMENDMENT (1956); J. TEN BroEK, EQUAL UNDER Law (1965);
W. WIECEK, THE SOURCES OF ANTISLAVERY CONSTITUTIONALISM IN AMERICA, 1760-1848
(1977); Bickel, The Original Understanding and the Segregation Decision, 69 HaRv. L. Rev. 1
(1955)(dealing primarily with the question of scgregation); Van Alstyne, The Fourteenth Amend-
ment, the “Right” to Vote, and the Understanding of the Thirty-Ninth Congress, 1965 Sup. Cr.
Rev. 33. For studies supporting, in a general way, the main conclusion of this article, see H.
FrLack, THE ADOPTION OF THE FOURTEENTH AMENDMENT (1908); Avins, Incorporation of the
Bill of Rights: The Crosskey-Fairman Debates Revisited, 6 HARv. J. oN LEGIS. 1 (1968); Cross-
key, supra; Kazorowski, Searching for the Intent of the Framers of the Fourteenth Amendment, §
Conn. L. Rev. 368 (1973). See also H. GRAHAM, EVERYMAN'S CONsTITUTION (1968).
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There are two answers. First, some significant evidence and inter-
pretation has not yet been brought to bear on the subject. Second, the
history of the amendment provides an opportunity to weigh current ar-
guments for restricting its guarantees of liberty against historical expe-
rience. The fourteenth amendment was the culmination of one of the
greatest battles for liberty in American history. For that reason its his-
tory is worthy of detailed study by each generation. At an irreducible
minimum, a guarantee of liberty should mean no less than its framers
intended.

This article continues a study of the purposes of the framers of the
fourteenth amendment that I began in a recent article in the Wake
Forest Law Review.*® That article criticized Raoul Berger’s analysis of
this subject in his 1977 book Government by Judiciary. Subsequently,
Mr. Berger published an article criticizing my analysis.}* So the con-
troversy on the meaning of the fourteenth amendment continues.

The intent of the framers of the fourteenth amendment can best
be understood by detailed analysis of the political and legal theories
held by Republicans in 1866. While there are a number of sources for
further exploration, I have looked primarily at two. First, I have ex-
amined debates in the 39th Congress on the subject of reconstruction,
as well as the debates on the fourteenth amendment. These debates
provide previously untapped information on the legal ideas held by
Republicans. Second, I have looked again at the election campaign of
1866 and at certain materials concerning ratification of the amend-
ment. Here, as well, there is significant information clarifying Republi-
can legal ideas and political ideology.

As a result of further study, my ideas have changed in some re-
spects. For example, I now recognize that at least some Republicans
read substantive liberties into the due process clause in 1866. And I
have abandoned the common view that the rights catalogued in the
Civil Rights Bill were clearly distinct from the catalogue of rights in
the Bill of Rights. Finally, I have been impressed by a wide consensus
among Republicans in the 39th Congress that the rights in the Bill of
Rights limited, or should limit, the states as well as the federal govern-
ment. In short, new materials on the fourteenth amendment provide a
deeper understanding of the debates on the amendment in the 39th
Congress, debates that themselves have been looked at before and, no

10. Curtis, supra note 9.

11.  Berger, Incorporation of the Bill of Rights in the Fourteenth Amendment: A Nine-Lived
Cat, 42 Ouio St. L.J. 435 (1981).
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doubt, will be looked at again.

I. THE HISTORY OF THE FOURTBENTH AMEBNDMENT

The purposes of the framers of the fourteenth amendment should
be assessed in light of several factors: the pressing practical and politi-
cal problems facing the Republicans of the 39th Congress, their view of
the history of the previous thirty years, their political philosophy, and
their legal ideas.

A. Practical and Political Problems

When the 39th Congress assembled in December 1865, it faced
severe political problems. The South had seceded and had been de-
feated after a bitter war. Southern states were secking readmission to
Congress and the Union. Slavery had been abolished. Once the South-
ern states were fully restored to Congress and the Union they would,
except for the limitations of the new thirteenth amendment, enjoy all
the powers and rights they possessed before the Civil War.*

Republicans had long been troubled by the South’s interference
with rights guaranteed by the Bill of Rights. After the war, further-
more, the South apparently believed its power to regulate its local
black population, short of actual re-enslavement, was undiminished.
Southern legislatures passed Black Codes denying blacks many impor-
tant liberties secured to whites. The codes restricted such basic rights
as freedom to move, to contract, to own property, to assemble, and to
bear arms.'® Last, but not least, the thirteenth amendment’s abrogation
of the clause by which each slave was counted as three-fifths of a man
for the purposes of representation meant that the rebellious Southern
states could expect a substantial increase in their representation in the
House.™*

When the 39th Congress assembled in late 1865, Southern Repre-
sentatives were excluded while Congress considered what additional
guarantees should be required before their readmission.*® The four-
teenth amendment was the principal additional guarantee selected by
the Congress.

12.  See generally JAMES, supra note 9; E. MCKITRICK, ANDREW JOHNSON AND RECONSTRUC-
TION (1960).

13. J. RanpaLL & D. DoNaLD, THE CiviL WAR AND RECONSTRUCTION 573-74 (1961); K.
Stampp, THE ErRA OF RECONSTRUCTION 80 (1965).

14. JaMEs, supra note 9, at 21-22.

15. CoNG. GLosg, 39th Cong., Ist Sess. 6-7 (1865).
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B. The Republican View of History—The Slave Power Conspiracy
Against Individual Liberty

Most Republican Congressmen agreed on the meaning of the his-
tory that preceded the framing of the fourteenth amendment. Republi-
cans saw events from 1830 to 1866 as a battle between slavery and
freedom, a battle to determine whether the nation would become all
slave or all free. On the outcome of that battle hung the liberty of all
citizens of the United States. Slavery was seen as fundamentally in-
compatible with a free society. Its survival required eliminating the
basic liberties of citizens, white as well as black.1®

A speech by Congressman Plants of Ohio typifies the Republican
view. First, Plants noted that slaveholders were convinced of their right
to hold slaves and to employ “all the means requisite to their full enjoy-
ment of that guarantee.” But,

[tlhe system would not be secure if men in the slave States
were permitted to discuss the matter in any form; and hence
freedom of speech and the press must be suppressed as the
highest of crimes; and no man could utter the simplest truths
but at the risk of his life. For more than a quarter of a century
the world knew no despotism so absolute and reckless as that
which ruled the South.!?

Plants then noted that slaveholders demanded the right to take slaves
into any territory of the United States, a right finally assured in the
“immortal infamy of the Dred Scott decision.”?® But, as slavery moved
into the territories, so did the closed society required to protect it.
Thus, from the dictum in Dred Scott

naturally unfolded the laws of Kansas, which if in force to-
day, would hie you, Mr. Speaker, to the dungeon or the gib-
bet, if found with a copy of the Chronicle or the Globe in your
trunk, though used only as wrapping paper. And all that was
right if slavery was right. But, by logical necessity, that same

16. See, e.g., ConG. GLOBE, 38th Cong., st Sess. 114 (Arnold), 261 (resolution introduccd by
Smith), 1202 (Wilson), 2102 (Boutwell) (1864).

17. CoNnG. GLOBE, 39th Cong., 1st Sess. 1013 (1866).

18. Id. The Court in Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857), held that blacks
were not citizens of the United States, were not entitled to any of the rights, privileges and immu-
nities of citizens of the United States, and were not entitled to suc in federal court. In addition,

the Court suggested that laws of Congress banning slavery from the territories were unconstitus
tional. Id. at 448-52.
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[Dred Scott] decision carried slavery with all its consequences
into all the States . . . . But if they had a right to take and
hold their slaves in the free States, they had a right to do it in
safety, and as they could not hold them safely where dissent
was permitted, all dissent must be suppressed by the strong
hand of power. Will any one dare to say this would not have
been the next step . . . . [O]nly one of two things remained
possible—either the utter destruction of slavery or the total
extinguishment of freedom.’®

Speeches by Republicans in the 38th Congress, which passed the
thirteenth amendment, reflect the Republican view that slavery de-
stroyed constitutional rights. Implicit, and often explicit, in these decla-
rations was the view that the Bill of Rights secured the rights of citi-
zens and protected these rights against interference from any quarter.
Congressman Arnold, for example, complained that: “Liberty of
speech, freedom of the press, and trial by jury had disappeared in the
slave States.””?® Congressman Wilson, Chairman of the House Judici-
ary Committee, insisted that slavery had defied the supremacy clause
and nullified the constitutional rights, privileges, and immunities of
citizens.

Freedom of religious opinion, freedom of speech and press,
and the right of assemblage for the purpose of petition belong
to every American citizen, high or low, rich or poor, wherever
he may be within the jurisdiction of the United States. With
these rights no State may interfere without breach of the bond
which holds the Union together.?

Still, in the South, “[t]he press has been padlocked, and men’s lips
have been sealed. Constitutional defense of free discussion by speech or
press has been a rope of sand south of the line which marked the limit
of dignified free labor in this country.”?? While Wilson said he “might
enumerate many other constitutional rights of the citizen which slav-
ery” had “practically destroyed,” he believed he had done enough to
prove that slavery ‘“denies to the citizens of each State the privileges
and immunities of citizens in the several States.”*? Other Senators and

19. CongG. GLOBE, 39th Cong., st Sess. 1013 (1866).
20. Cong. GrLosBE, 38th Cong., Ist Sess. 114 (1864).
21l. Id. at 1202,

2. [

23. Id.
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Representatives expressed similar concerns and a similar view of
history.?*

In their analysis of the effect of slavery on liberty, these Republi-
can Congressmen were essentially correct. Beginning in the 1830s,
Southern states passed laws abridging freedoms of speech and the press
as they applied to slavery. Advocating abolition and denying a master’s
right to property in slaves were made crimes.3® Anti-slavery publica-
tions were eliminated from mails in the South, and Southern states
sought to extradite Northerners responsible for anti-slavery publica-
tions.?®* What could not be accomplished by law was enforced by
mobs.?” The elimination of free speech in the South affected Republi-
cans as well as abolitionists. By the time of the Lincoln-Douglas de-
bates, both Lincoln and Douglas recognized that Republicans could not
proclaim their doctrines in the South.®8

Guarantees of liberty were also sacrificed to facilitate recapture of
fugitive slaves. In several Northern states blacks were presumed free,
and free blacks were citizens. In the South, blacks were presumed
slaves.®® Under the Fugitive Slave Act of 1850,% blacks living in the
North who were claimed as runaway slaves were deprived of the right
to testify in their own behalf, to cross-examine witnesses, to benefit
from the writ of habeas corpus, and to have a jury trial before they
were handed over to the private person claiming them as slaves.”
Northern personal liberty laws carefully passed to secure these rights to
blacks were invalidated.®® To make matters worse, the commissioner
who decided whether the person brought before him was a fugitive
slave received a larger fee if he found the black to be a fugitive slave.®®

24. See, e.g., id. at 1313 (Trumbull), 1439 (Harlan), 2615 (Morris). See also Cona. GLoDE,
38th Cong., 2d Sess. 138 (Ashley), 193 (Kasson), 237 (Smith) (1865).

25. C. EatoN, THe FREEDOM-OF-THOUGHT STRUGGLE IN THE OLb Soutn 118, 128-29
(1964). See, e.g., State v. Worth, 52 N.C. (7 Jones) 488 (1860).

26. EATON, supra note 25, at 199, 209, 211-12, See WIECEK, supra note 9, at 178; CoNg.
GLogE, 38th Cong., Ist Sess. 2979 (1864)(Farnsworth).

27. R. NYE, FETTERED FREEDOM 174-218 (1972). See EATON, supra note 25, at 185,

28. CRrEATED EQuaL? THE COMPLETE LINCOLN-DouUGLAS DEBATES OF 1858, at 290-91 (P.
Angle ed. 1958).

29. T. Morris, FREg MEN ALL 5.6, 24, 96, 101-02, 104 (1974).
30. Fugitive Slave Act, ch. 60, §§ 1-10, 9 Stat. 462 (1850).
31. MORRIS, supra note 29, at 146, See S. CAMPBELL, THE SLAVE CATCHERS, 26-48 (1970).

32. Morris, supra note 29, at 146. Northern personal liberty laws had been seriously crippled
by the decision in Prigg v. Pennsylvania, 41 U.S. (16 Pet.) 539 (1842).

33. MORRIS, supra note 29, at 146, The explanation was that more paper work was required.

\
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C. Republican Political Philosophy

The Republican reaction to the problems of Reconstruction also
was moulded by their political philosophy. Republican Congressmen
accepted an eighteenth-century view of the relation of man to govern-
ment. Government existed, as the Declaration of Independence as-
serted, to protect natural rights of man—inalienable rights to life, lib-
erty, and the pursuit of happiness. Because of the nature of the social
compact, all citizens shared their fundamental rights equally.®* Argu-
ments by Democrats that the protection of fundamental rights would
interfere with the legitimate rights of states struck Republicans as ab-
surd. No state retained the legitimate authority to deprive citizens of
their fundamental rights because government, at all levels, was
designed to protect such rights.?®

Although Republicans rejected the notion that states could invade
the fundamental rights of citizens, they still wanted to preserve the
states. They did not want the federal government to supplant them al-
together or usurp their basic functions.3® Several Congressmen used an
analogy to the solar system. States must be kept within their proper
orbit,?” an orbit that would keep them from colliding with the rights of
the individual. But while Republicans wanted to preserve the states,
they did not sympathize with the doctrine of states® rights advanced by
slaveholders and their Democratic allies in Congress in the years before
the Civil War—a doctrine that permitted some citizens to deny the
rights of others. “States’ rights” in this sense was seen by Republicans
as the cause of the Civil War.®®

D. Republican Legal Thought

By 1866, Republicans were strongly nationalistic concerning the
protection of the rights of the citizen from the hostile acts of states. In
fact, a recurring theme in the debates of the 39th Congress was the
need to protect the rights of citizens and to require states to respect
them.®®

34. See, e.g.. CONG. GLoBE, 39th Cong., Ist Sess. 728 (Henderson), 1757-58 (Trumbull),
1832-33 (Lawrence), 2904 (Bromwell) (1866).

35. Id. at 1089 (Bingham), 2904 (Bromwell).

36. Id. at 1292 (Bingham), 1832-33 (Lawrence), app. 99 (Yates).

37. Id. at 1088 (Woodbridge), app. 99 (Yates), app. 257 (Baker).

38. Id. at 1825 (Baldwin), 1839 (Clarke), app. 144 (Loan). See also ConG. GLOBE, 35th
Cong., Ist Sess. 1964 (1859)(Fessenden). “Why,” Senator Nye asked, “do you not talk about
State wrongs?” CONG. GLOBE, 39th Cong., Ist Sess. 2526 (1866).

39. CoNG. GLoBE, 39th Cong., Ist Sess. 123, 158 (Bingham), 1781 (Trumbull), 2405 (Inger-
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In their efforts to protect the basic rights of blacks and the basic
civil liberties of all citizens, Republicans faced hostile Supreme Court
decisions. In Barron v. Baltimore,*® decided in 1833, the Court held
that the guarantees of the Bill of Rights did not apply to the states. In
Dred Scott v. Sandford,** the Court held that blacks, even free blacks,
belonged to a degraded class at the time the Constitution was written
and, short of a constitutional amendment making them citizens, could
never be citizens of the United States. As a result, blacks were not
entitled to any of the privileges, immunities, or rights secured by the
Constitution to citizens, including those in the Bill of Rights.** Repub-
licans reacted to these decisions by rejecting them.

1. Antecedents

Republican constitutional theory was influenced by the work of
radical abolitionist lawyers who wrote before the Civil War. Joel Tif-
fany’s Treatise on the Unconstitutionality of American Slavery,*® pub-
lished in 1849, typifies much of the thinking of these men. As the title
of his book suggests, Tiffany concluded that slavery was unconstitu-
tional, even in the states. Slaves were citizens and entitled to all the
constitutional protections accorded citizens.* This doctrine was not ac-
cepted by most Republican Congressmen prior to the passage of the
thirteenth amendment.*® For one thing, it was difficult to reconcile with
American history and several provisions of the Constitution. But with a
few significant modifications, such as admitting that slaves were not
protected as citizens, Tiffany’s theories provided the basis for a plausi-
ble civil libertarian reading of the Constitution. Since Tiffany’s views
are remarkably similar to those expressed by Republicans in the 39th
Congress, they are worth examining.

Tiffany believed in a paramount national citizenship requiring al-
legiance by the citizen and protection of the citizen’s rights by the na-

soll), app. 67 (Garficld), app. 99 (Yates) (1866).

40. 32 US. (7 Pet.) 243 (1833).

41. 60 U.S. (19 How.) 393 (1857).

42. Id. at 404-10. See also Crosskey, supra note 9, at 5-10, For a brilliant analysis of Dred
Scott, see D. FEHRENBACHER, THE DRED ScoTT Cask (1978).

43. ). TIFFANY, A TREATISE ON THE UNCONSTITUTIONALITY OF AMERICAN SLAVERY (1849),

44. Id. at 84-95.

45. CongG. GLOBE, 38th Cong., 2d Sess. 243 (Woodbridge), 265 (Stevens) (1865); 38th Cong.,
Ist Sess. 1461 (1864)(Henderson). For the minority view that the due process clausc prohibited
slavery in the states, sec CONG. GLOBE, 38th Cong., 2d Sess. 138 (Ashley), 486 (Morris) (1865);
38th Cong., Ist Sess. 1479 (Sumner), 2978 (Farnsworth) (1864).
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tional government. All persons born or naturalized in the United States
were citizens.*® The object of the national government was to protect
the natural and inalienable rights of each citizen, protection that ex-
tended against “the encroachments of foreign nations, and domestic
states.”? After all, “a state might assume the authority to rob a por-
tion of her citizens of their dearest rights.”¢®

Tiffany found support for his libertarian reading in the preamble
to the Constitution, which announced its objects as establishing justice
and securing the blessings of liberty. A “careful examination” of the
Constitution showed that “ample provision” had been made to protect
the rights of citizens “from the despotism of states at home.”*® The
rights protected were ‘“all the rights, privileges, and immunities,
granted by the constitution of the United States.”®® “[W]henever a
state shall by its legislation, attempt to deprive a citizen of the United
States of those rights and privileges which are guaranteed to him by
the Federal Constitution . . . such legislation of the state is void” and
the federal judiciary was required to correct the violation.®

The “privileges and immunities” of citizens of the United States
included “all the guarantys of the Federal Constitution for personal
security, personal liberty and private property.”®® Tiffany then asked:
“But what further guarantys, for personal security and liberty could a
government provide than the constitution of the United States has al-
ready provided?” He listed the guarantees in the Bill of Rights and
“the great writ of Liberty, the Habeas Corpus.®

46. TIFFANY, supra note 43, at 55-57, 84-97.

47. M. at 55.

48. Id.

49. Id. at 56.

50. Id. at 56.

51. Id. at 57-58.

52. Id. at 97.

53. Tiffany noted:
[The Constitution] has secured the right of petition, the right to keep and bear arms, the
right to be secure from all unwarrantable seizures and searches, the right to demand, and
have a presentment, or indictment found by a grand jury before he shall be held to an-
swer to any criminal charge, the right to be informed beforehand of the nature and cause
of accusation against him, the right to a public and speedy trial by an impartial jury of
his peers, the right to confront those who testify against him, the right to have compul-
sory process to bring in his witnesses, the right to demand and have counsel for his de-
fence, the right to be exempt from excessive bail, or fines, etc., from cruel and unusual
punishments, or from being twice jeopardized for the same offence; and the right to the
privileges of the great writ of Liberty, the Habeas Corpus.

Id, at 99.
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Tiffany insisted that the federal government had the power to en-
force the guarantees of personal liberty contained in the Constitution.
The Bill of Rights was a source of legislative power by which the fed-
eral government could directly protect the rights of citizens within the
states.* To be a citizen of the United States, according to Tiffany,

is to be invested with a title to life, liberty, and the pursuit of
happiness, and to be protected in the enjoyment thereof, by
the guaranty of twenty millions of people. It is, or should be, a
panoply of defense equal, at least, to the ancient cry, “I am a
Roman Citizen.” And when understood, and respected in the
true spirit of the immortal founders of our government it will
prove a perfect bulwark against all oppression.*®

Tiffany read “privileges and immunities” to include those rights
set out in the Bill of Rights.®® The Dred Scott decision itself had held
that since blacks were not citizens of the United States, they were not
entitled to any of the “rights, and privileges, and immunities, guaran- -
tied by [the Constitution] to the citizen.”s” Later in the same opinion,
Chief Justice Taney referred to guarantees of the Bill of Rights as the
“rights and privileges of the citizen,” and again as the “rights of person
or rights of property.”s8

2. Republican Legal Theories—1866

By 1866, most Republicans accepted several unorthodox constitu-
tional doctrines. While the Dred Scott decision had held that free
blacks were not citizens, and therefore not entitled to any constitutional
rights or privileges, Republicans insisted that free blacks were indeed
citizens.®®

Republicans also relied on an unorthodox reading of the due pro-
cess clause of the fifth amendment.®® After the ratification of the thir-
teenth amendment, the question of slavery in the territories and Dis-
trict of Columbia was of no practical significance. Still, the debate on
this question that raged before and during the Civil War highlights the

54. Id. at 139-40.

55. Id. at 56 (emphasis omitted).

56. Id. at 97-99.

57. 60 U.S. (19 How.) at 403.

58. Id.at 449,

59. See, e.g., ConG. GLoBE, 39th Cong,, 1st Sess. 574 (Trumbull), 1115 (Wilson), 1832
(Lawrence) (1866).

60. See generally NATIONAL PARTY PLATFORMs 27 (D. Johnson ed. 1956).
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State shall be entitled to all the privileges and immunities of
citizens in the several States.” We must make American citi-
zenship the shield that protects every citizen, on every foot of
our soil.®°

Senator Pomeroy believed that the thirteenth amendment “secured
the freedom of all men wherever the old flag floats,” and provided for
the protection of freedom by appropriate legislation.®* Such legislation,
he said, “can be nothing less than throwing about all men the essential
safeguards of the Constitution.”®® One of the safeguards that he men-
tioned was the right to bear arms, secured by the second amendment.®®

Some Republicans frankly recognized that their constitutional
views were unorthodox. Still, they insisted that the government had the
power to protect individuals from state abuses. Congressman Broomall
noted that the government had been considered powerless to guard a
citizen of Pennsylvania from illegal arrest in Virginia, or to protect the
liberty of an agent of the state of Massachusetts in the city of Charles-
ton.** Broomall considered illegal arrests and denials of due process,
together with denials of the rights of speech, petition, habeas corpus,
and transit, to be denials of the privileges and immunities of citizens
secured by article IV, section 2.%°

Congressman Hart insisted that the rebellious Southern states
should not be restored to full relations with the Union “until the bonds-
men we have set free shall stand erect in all the rights of citizenship,
protected in person, property, and liberty and burdened by no restric-
tion imposed because of race or color.”®® Hart insisted that the rebel-
lious states provide “a government whose ‘citizens shall be entitled to
all privileges and immunities of other citizens,’ * where the guarantees
of the first, second, fourth, and fifth amendments should be respected.®”

Republican speakers approached the subject of Reconstruction
with remarkable awareness of the historical significance of their ac-
tions. The results would be, as Congressman Clarke of Kansas noted,
“momentous to the interest of civil liberty.”®® Clarke sought “a more

90. Id. at app. 67.

91. Id. at 1183.

92. Id.

93. Id. For Henry Wilson's views, see /d. at 1255,

94. Id. at 1263.

95. Id.

96. Id. at 1628. .

97. Id. at 1629. For Lawrence’s views, see id. at 1833,
98. Id. at 1837.
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perfect freedom and a grander nationality” and “an enlarged liberty to
the citizen.””®® He asserted that the Constitution provided that “‘the
right of the people to keep and bear arms shall not be infringed.’
Alabama and other rebellious states had denied blacks the right to bear
arms, a right Clarke insisted should be respected.!®®

Senator Nye of Nevada made one of the most comprehensive anal-
yses of the Constitution’s protection of the rights of citizens. Nye had
been a close political ally of Abraham Lincoln. Lincoln appointed him
Governor of the Nevada territory, and when Nevada became a state,
he was one of its first Senators.’®* His view that the Bill of Rights
limited the states was consistent with the views of other Republicans.
According to Nye,

the enumeration of personal rights in the Constitution to be
protected, prescribes the kind and quality of the governments
that are to be established and maintained in the States.

In the enumeration of natural and personal rights to be
protected, the framers of the Constitution apparently specified
everything they could think of—*life,” “liberty,” “property,”
“freedom of speech,” “freedom of the press,” “freedom in the
exercise of religion,” “security of person”. . . and then, lest
something essential in the specifications should have been
overlooked, it was provided in the ninth amendment that “the
enumeration in the Constitution of certain rights should not be
construed to deny or disparage other rights not enumerated.”

Will it be contended, sir, at this day, that any State has
the power to subvert or impair the natural and personal rights
of the citizen? Will it be contended that the doctrine of “State
sovereignty” has so far survived the wreck of its progenitor,
slavery, that we are yet kept aloof from the true construction
of the Constitution?

While slavery existed as a political power, it was not pos-
sible to adopt a true construction of the fundamental law.**?

99. Id. at 1837-38.

100. 7d. a1 1838.

101. VII DICTIONARY OF AMERICAN BIOGRAPHY 600 (1959).

102. CoNG. GLOBE, 39th Cong., 1st Sess. 1072 (1866). Several Republicans, of course, be-
lieved a constitutional amendment was required to correct Barron v. Baltimore. See notes 167-70,
211-13 & 241 infra.
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Republican interpretation of the due process clause. In Dred Scott,
Chief Justice Taney insisted that slaveholders’ rights to due process
would be violated if they were denied the right to take their slaves into
federal territories.®* Republicans, on the other hand, believed that slav-
ery in the territories—where the fifth amendment applied to all per-
sons—would deprive slaves of due process of law. As Republicans read
the clause, “citizens” in the states and “persons” within the exclusive
jurisdiction of the federal government were only to be deprived of their
liberty by appropriate legal process.®® Since slaves had not been de-
prived of their liberty by the accepted process of trial in the courts, to
hold them in slavery in the territories violated the fifth amendment.
Where the clause applied in full force, it protected the rights to life,
liberty, and property from illegal invasion from any quarter, even by
private persons.®?

In addition to believing that free blacks were citizens and that the
due process clause had banned slavery in federal territories, many
Republicans in the 39th Congress relied on an unorthodox reading of
the privileges and immunities clause of article IV, section 2.% That
clause provides: “The Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens in the several States.” Most
Republicans read the clause to protect the fundamental rights of
American citizens against hostile state action.®® But, in Dred Scott, the
Court had said that the clause applied only to temporary visitors from
other states. A state could still restrict the rights of its own citizens and
of citizens from other states who took up permanent residence.®®
Republicans, however, believed in a body of national rights that states
were required to respect.” Finally, most Republicans who expressed
their views on the subject rejected the ruling in Barron v. Baltimore®®
that the guarantees of the Bill of Rights did not limit the states. To
most Republicans, section one of the fourteenth amendment merely de-
clared existing constitutional law, properly understood.

61. 60 U.S. (19 How.) at 450.

62. See note 60 supra.

63. CoNG. GLOBE, 37th Cong., 2d Sess. 1638 (1862)(Bingham—on abolition in District of
Columbia).

64. See, e.g., CoNG. GLOBE, 39th Cong., Ist Sess. 430 (Bingham), 1263 (Broomall), 1833,
1835-36 (Lawrence) (1866); 38th Cong., Ist Sess. 1202 (1864)(Wilson).

65. See CONG. GLOBE, 39th Cong., Ist Sess. 574, 1115, 1832 (1866); note 64 supra. See also
notes 188-207 infra and accompanying text.

66. 60 US. (19 How.) at 422-23.

67. See notes 78-103 infra and accompanying text.

68. 32 U.S. (7 Pet.) 243 (1833). See notes 78-103 infra and accompanying text.
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To a number of Republicans, the Civil War and the thirteenth
amendment transformed American constitutional Jaw. Slavery had sub-
verted the guarantees of the Constitution and the libertarian character
of American government. With the end of slavery, however, the situa-
tion changed. “Hitherto,” Senator Howe noted, “we have taken the
Constitution in a solution of the spirit of State rights. Let us now take
as it is sublimed and crystalized in the flames of the most gigantic war
in history.”®® As Congressman Anderson said: “We are to‘day inter-
preting the Constitution from a freedom and not from a slavery stand-
point.”?

To these Republicans, the thirteenth amendment had a broad lib-
ertarian effect. It provided:

Section 1. Neither slavery nor involuntary servitude, except as
a punishment for crime whereof the party shall have been duly
convicted, shall exist within the United States, or any place
subject to their jurisdiction.
Section 2. Congress shall have the power to enforce this article
by appropriate legislation.”

Republicans believed that the thirteenth amendment effectively over-
ruled Dred Scott so that blacks were entitled to all rights of citizens.
As Senator Yates put it, “by the amendment to the Constitution . . .
the freedman becomes a free man, entitled to the same rights and privi-
leges as any other citizen of the United States.””® According to Con-
gressman Eliot: “The slave becomes freedman, and the freedman man,
and the man citizen, and the citizen must be endowed with all the
rights which other men possess.””?® “They are free by the constitutional
amendment lately enacted,” said Senator Lane, “and entitled to all the
privileges and immunities of other free citizens of the United States.”*
According to Senator Trumbull, blacks were made citizens by the thir-
teenth amendment and so were entitled to the great fundamental rights
of citizens.”™ Trumbull believed that the thirteenth amendment author-

69. ConG. GLOBE, 39th Cong., Ist Sess. 163 (1866).

70. Id. at 1478.

71. U.S. ConsT. amend. XIII.

72. Cong. GrLogg, 39th Cong., Ist Sess. 1780 (1866).

73. Id. at 513,

74. Id. at 602,

75. Id. at 475, Trumbull said civil rights included the right to make and enforcc contracts, to
sue, to give evidence, to acquire property, and to enjoy full and equal benefit of all laws and
proceedings for security of person or property.
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ized Congress to pass laws to secure freedom. Although it was “difficult
to draw the precise line, to say where freedom ceases and slavery be-
gins,” a “law that does not allow a colored person to hold property,
does not allow him to teach, does not allow him to preach, is certainly a
law in violation of the rights of a freeman, and being so may properly
be declared void.””®

A resolution of the New York legislature expressed a similar idea.
The thirteenth amendment, it said,

conferred upon Congress all the constitutional powers needful
to establish and enforce universal freedom in practice and in
fact; so the nation is pledged . . . that in all lawful ways the
liberty and civil rights of every human being, subject to the
Government of the United States, shall be protected and en-
forced, regardless of race, color, or condition, against every
wrongful, opposing law, ordinance, regulation, custom or
prejudice.”

3. The Rights of Citizens: The Republican View

With the end of slavery, Republicans considered blacks citizens
~ and entitled to all the rights, privileges, and immunities of citizens of
the United States.” What, then, did Republicans see as the rights,
privileges and immunities of citizens? And what was the scope of these
protected rights?

First, Republicans believed that the rights of citizens established
by the Constitution placed limitations on both state and federal govern-
ments. Second, they believed that these rights, privileges, and immuni-
ties included the rights in the Bill of Rights. Several Republicans rec-
ognized that Supreme Court decisions were contrary to their view and
needed correction.” .

In the 38th Congress, Congressman Wilson said that he might
enumerate “many . . . constitutional rights of the citizen which slavery
has disregarded and practically destroyed.”®® He discussed specifically
“[flreedom of religious opinion, freedom of speech and press, and the
right of assemblage for the purpose of petition.” These rights belonged

76. Id.

71. Reprinted in id. at 1843,

78. See CoNG. GLOBE, 39th Cong., Ist Sess. 1266 (1866)(Raymond).
79. See text at notes 167-70, 211-13 & 241 infra.

80. CoNnG. GLOBE, 38th Cong., Ist Sess. 1202 (1864).
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“to every American citizen, high or low, rich or poor, wherever he may
be within the jurisdiction of the United States. With these rights no
State may interfere . . . .”®* Other Congressmen complained of deni-
als of the “constitutional rights of our citizens in the South,” including
freedom of speech and of the press,®® and of violations of protection
against unreasonable searches and seizures.%?

Congressman Arnold complained that the Constitution had disap-
peared in slave states. He cited state denial of liberty of speech, free-
dom of the press, and trial by jury,® all secured by the Bill of Rights.
Congressman Scofield also referred to rights secured by the Bill of
Rights. Slavery, he said,

suspends the great writ of liberty in time of peace, tramples
down the trial by jury when found in its way, contracts free-
dom of speech to the right to advocate its unchristian cause,
revives constructive treason, and . . . indicts of that high

crime respectable citizens who spoke too rudely of its traffic in
men.®

In discussing the proposed thirteenth amendment and the claim
that it would interfere with the reserved rights of the states, Congress-
man Higby expressed his views on the Bill of Rights:

Rights reserved! Why, just look at these amendments which
have already been made, and you will find that they were all
for the purpose of securing liberties to the people, and not for
the purpose of giving them power of oppression and despotism.
Rights were reserved, fearing that the General Government
might be too strong or too weak; if too strong, that it might
trample under foot the liberties of the people, might establish
despotism; rights were reserved, if it proved too weak, for the
purpose of keeping vitality in the General Government, that it
should be administered for the purpose of securing liberties to
the people.®®

81. M.

82. CoNG. GLOBE, 38th Cong., 2d Sess. 193 (1865).

83. Cong. GLOBE, 38th Cong,, 1st Sess. 20 (1864).

84. Id. at 114-15, 1197.

85. Id. at 1971-72.

86. ConG. GroBE, 38th Cong., 2d Sess. 479 (1865). For other Republican complaints about
violations of the Bill of Rights in the Southern states, see ConG. GLOBE, 38th Cong., st Sess. 951
(Baldwin—slavery “organized despotism and defiance of constitutional rights in every community
subject to its sway™), 1313 (Trumbull~—freedom of speech), 1439 (Harlan—{recedom of speech),
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Republicans in the 39th Congress also interpreted the guarantees
of the Bill of Rights to limit the states as well as the federal govern-
ment. Early in the session Senator Wilson, like many of his colleagues,
complained that the South enacted laws that discriminated against
blacks.®? Senator Cowan, a Republican legislator who later abandoned
the party to support Andrew Johnson, interrupted:

[T]he Constitution of the United States makes provision by
which the rights of no free man, no man not a slave, can be
infringed insofar as regards any of the great principles of En-
glish and American liberty; and if these things are done by the
authority of any of the southern States, there is ample remedy
now. Under the fifth amendment of the Constitution, no man
can be deprived of his rights without the ordinary process of
law; and if he is, he has his remedy.%®

Wilson might have cited Barron v. Baltimore to show that Cowan
was wrong, and that the Bill of Rights did not limit the states. Instead,
he agreed that the Constitution protected blacks “so far as the Consti-
tution can do it; and the [thirteenth] amendment to the Constitution
empowers us to pass the necessary legislation to make them free
indeed.”®®

Congressman Garfield also believed that the Bill of Rights limited
the states.

In reference to persons, we must see to it, that hereafter, per-
sonal liberty and personal rights are placed in the keeping of
the nation; that the right to life, liberty, and property shall be
guarantied to the citizen in reality as they are now in the
words of the Constitution, and no longer left to the caprice of
mobs or the contingencies of local legislation. If our Constitu-
tion does not now afford all the powers necessary to that end,
we must ask the people to add them. We must give full force
and effect to the provision that “no citizen shall be deprived of
life, liberty, or property without due process of law.” We must
make it as true in fact as it is in law, that “the citizens of each

2615 (Morris—free speech) (1864). See CONG. GLOBE, 38th Cong., 2d Sess. 237 (1865)(Smith).
See also CoNG. GLOBE, 39th Cong., Ist Sess. 167 (Howe), 783 (Ward), 1617 (Moulton), app.
142 (Wilson) (1866).

87. Cong. GLOBE, 39th Cong., Ist Sess. 340 (1866).

88. Id.

89. Id.
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Later in the same speech, Nye summarized his understanding of
the Constitution as it affected the rights of citizens. Congress could
“give effect by the enactment and enforcement of laws to all the pro-
tective provisions of the Constitution.” In addition, both Congress and
the legislatures of the states were prohibited from subverting or impair-
ing “the natural or personal rights enumerated or implied in the Con-
stitution.” Finally, Congress could enforce the guarantee of Republican
government “making the enumeration of personal and natural rights
and the protective features of the Constitution the definition and test of
what is republican government.”%

4. Republican Goals for Reconstruction

So far, ] have examined the fourteenth amendment in light of the
Republican view of history, Republican political philosophy, and Re-
publican legal thought. Another way to understand the amendment is
to look at the goals Republicans sought to achieve. Almost invariably,
these goals were stated in extremely broad and libertarian terms. To
Republicans, the great objects of the Civil War and Reconstruction
were securing liberty and protecting the rights of citizens of the United
States. As Speaker Colfax saw it, the goal was to protect men in their
inalienable rights.1¢ Senator Wilson sought “security of the liberties of
all men, and the security of equal, universal, and impartial liberty.”°®
Congressman Farnsworth insisted on “security for the protection of the
rights of men.”?*® Congressman Thomas, like a number of his col-
leagues, sought to insure for blacks the rights to acquire and dispose of
personal and real property, to testify, and to have their life, liberty, and
property protected by the same laws that protected whites.1?

Several Senators wanted to “carry out and give effect to every sin-
gle guarantee of the Constitution.””?°® Other Congressmen insisted on
. protection for the rights and privileges of citizens,2®® for the personal
and natural rights of citizens,’’® for the fundamental rights of citi-
zens,'*!* for the civil rights of citizens,’*® and for the natural and per-

103. CoONG. GLOBE, 39th Cong., 1st Sess. 1075 (1866).

104. Id. at 5.

105. Id. at 111,

106. Id. at 207.

107. Id. at 263. See also id. at 667, 911 (protection of blacks in natural and civil rights),
108. Id. at 566 (Brown), 741 (Lane).

109. Id. at 868 (Newell).

110. Id. at 1032 (McClurg).

111. Id. at 1295 (Wilson).
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sonal rights enumerated in the Constitution."*®

Like Garfield, many Republicans wanted personal liberty and per-
sonal rights placed in the keeping of the nation and protected from
local legislation.’** According to Congressman Morrill, the government
should insure that states did not deny equal rights to their citizens. In
this respect it “should protect its citizens against state authority and
state interpretations of their rights, privileges, and immunities as citi-
zens of the United States.””?® Many Republicans believed authority to
protect those rights already existed and needed, at most, clarification.
Senator Yates of Illinois was surprised at suggestions that the federal
government lacked the power to protect its citizens:

I had in the simplicity of my heart, supposed that “State
rights” being the issue of the war, had been decided. I had
supposed that we had established the proposition that there is
a living Federal Government and a Congress of the United
States. I do not mean a consolidated Government, but a cen-
tral Federal Government which, while it allows the States the
exercise of all their appropriate functions as local State gov-
ernments, can hold the States well poised in their appropriate
spheres, can secure the enforcement of the constitutional guar-
antees of republican government, the rights and immunities of
citizens in the several States, and carry out all the objects pro-
vided for in the preamble of the Constitution . . . “establish
justice,” and “secure the blessings of liberty to ourselves and
our posterity.”*¢

While Republican Congressmen emphasized the need to protect
the basic rights of blacks, they also expressed concern for the protec-
. tion of rights of white unionists and for rights in the Bill of Rights.?*?

112. Id. at 1182 (Pomeray).

113. Id. at 1074. Narrower goals were less frequently mentioned, See id. at 111 (Stewart),
508 (Kasson).

114. See, e.g., id. at 123 (Bingham), app. 67 (Garfield). Republican concern for rights in the
Bill of Rights was a longstanding concern that had been expressed in party platforms. See Na-
TIONAL PARTY PLATFORMS 27-28 (D. Johnson ed. 1956); R. SEWELL, BALLOTS FOR FREEDOM 284
(1976).

115. Cong. GroBg, 39th Cong., 1st Sess, app. 155 (1866).

116. Id. at app. 99.

117. See, e.g., id. at 783 (Ward), 1072 (Nye), 1183 (Pomeroy), 1262 (Broomall), 1291 (Bing-
ham), 1617 (Moulton—specifically mentioning outrages against Union men and lack of protection
for freedom of speech, press, and life, liberty or property), 1629 (Hart), 1837 (Clarke), app. 67
(Garfield), app. 142 (Wilson). See also id. at 237 (Kasson), 462 (Baker).
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Senator Brown suggested an amendment “so as to declare with greater
certainty the power of Congress to enforce and determine by appropri-
ate legislation all the guarantees contained in that instrument,” includ-
ing the clause guaranteeing a republican form of government and that
securing privileges and immunities of citizens in every state.1'®

Congressmen Donnelly also advocated an amendment that pro-
vided for congressional power to enforce all the guarantees of the Con-
stitution. He listed specifically its “sacred pledges of life, liberty, and
property.”!'® Congress itself, in passing a resolution proposed by Con-
gressman McClurg, indicated its belief that it was enforcing the guar-
antees of the Bill of Rights in the Southern states. The resolution as-
serted that Congress was forced by the “continued contumacy in the
seceding states” to legislate “to give the loyal citizens of those states
protection in their natural and personal rights enumerated in the
Constitution.”2°

Petitions presented to Congress by Republican lawmakers on be-
half of private citizens also demanded protection for rights in the Bill
of Rights, as well as equality before the law. Senator Sumner presented
a petition “from the colored citizens of the State of South Carolina.” It
asked for ‘“‘constitutional protection in keeping arms, in holding public
assemblies, and in complete liberty of speech and of the press.”*** Sen-
ator Trumbull submitted a petition from citizens of Quincy, Illinois
that demanded absolute equality of political as well as civil rights and
“free speech, free press, free assembly, and free instruction.”*** A simi-
lar petition from Detroit Germans presented by Senator Howard
sought ““[p]rohibition of all restrictions on free speech, free press, free
assemblage and free instruction.”??3

II. THE FRAMING OF THE FOURTEENTH AMENDMENT

A. Bingham’s Prototype

When Congress assembled on December 4, 1865, Southern Con-
gressmen were excluded.' Congress appointed a Joint Committee to

118. Id. at 566.
119. Id. at 586.
120. 7d. at 1032, 2724.
121. Id. at 337.
122. Id. at 436.
123. Id. at 494.
124, Id. at 6-7.
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consider conditions for the readmission of Southern states to Congress.
The fourteenth amendment was the result of the Committee’s
deliberations.'*®

President Johnson’s message to Congress in December 1865 em-
phasized limitation of government, both state and national, in the inter-
est of protecting the rights of man. These included the *“equal right of
every man to life, liberty, and the pursuit of happiness [and] to free-
dom of conscience.” “As a consequence,” Johnson noted, “the State
government is limited, as to the General Government in the interests of
union [and] as to the individual citizen in the interest of freedom.”*®
Johnson specifically mentioned separation of church and state and free
speech. “Here,” he noted, “toleration is extended to every opinion, in
the quiet certainty that truth needs only a fair field to secure the
victory.”3?

Congressman Bingham, a member of the Joint Committee and the
future author of section one of the fourteenth amendment, was a vet-
eran anti-slavery Congressman from Ohio. Like many opponents of
slavery, he had a deep and emotional respect for the Bill of Rights.*3
On December 6, 1865, Bingham introduced a resolution proposing a
constitutional amendment authorizing Congress to pass all laws neces-
sary to secure all persons in every state of the Union equal protection
in their rights to life, liberty, and property.*#®

When Bingham spoke on January 9, 1866, he hailed the Presi-
dent’s message. Equal and exact justice had been denied to white and
black alike, Bingham explained, so it had been unsafe for advocates of
equality to be found in Richmond or Charleston:

[IJt was not because the Constitution of the United States
sanctioned any infringement of his rights in that behalf, but
because in defiance of the Constitution its very guarantees
were disregarded. . . . In view of the fact that many of the
States—I might say, in some sense, all the States of the
Union—have flagrantly violated the absolute guarantees of the
Constitution of the United States to all its citizens, it is time
that we take security for the future, so that like occurrences
may not again arise to distract our people and finally dismem-

125. IHd. at 77, 2286, 2765.

126. M. at app. 1.

127. K. at app. 1, 5.

128. See ConG. GLOBE, 34th Cong., Ist Sess. app. 122-27 (1856).
129, JAMEs, supra note 9, at 81.
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ber the Republic.

When you come to weigh these words, “equal and exact
justice to all men,” go read, if you please, the words of the
Constitution itself: “The citizens of each State (being ipso
facto citizens of the United States) shall be entitled to all the
privileges and immunities of citizens (supplying the ellipsis “‘of
the United States™) in the several States.”?%°

In proposing his amendment, Bingham wanted to ensure that the provi-
sions of article IV, section 2, were respected in each state. Therefore,
his understanding of article IV, section 2, is of crucial importance.
Bingham had spoken in Congress in 1859 against the admission of
Oregon to the Union. The proposed Oregon Constitution, opposed by
Bingham and a number of other Republicans, provided that no free
negro or mulatto could come into the state, hold real estate, make con-
tracts, or sue in the courts of the state.®! Bingham’s Oregon speech
shows that he read the original privileges and immunities clause to pro-
tect all rights of citizens of the United States, including those in the
Bill of Rights, from state interference: “To the right understanding of
the limitations of the Constitution of the United States upon the sev-
eral States, it ought not to be overlooked that, whenever the Constitu-
tion guarantees to its citizens a right, either natural or conventional,
such guarantee is in itself a limitation on the States . . . .”'3? Since
free blacks were citizens, they were entitled to all privileges and immu-
nities of citizens of the United States. “Not to the rights and immuni-
ties of the several States; not to those constitutional rights and immuni-
ties which result exclusively from State authority or State legislation;
but to ‘all privileges and immunities’ of citizens of the United States in
the several States.”?3 Among these were “the rights of life and liberty
and property, and their due protection in the enjoyment thereof by
law, 134
" Bingham believed that the rights in the Bill of Rights were pro-
tected from state infringement by the privileges and immunities clause
of article IV, section 2. Still, he was aware of decisions like Barron v,

130. Cona. Grosg, 39th Cong., Ist Sess. 157-58 (1866). As this quote indicates, Bingham
believed there was an ellipsis implied in the language of article 1V, § 2.

131. Cong. GLOBE, 35th Cong., 2d Sess. 974 (1859).

132. Id. at 982.

133. Id. at 984.

134, Id.

EeinOnline -- 14 Conn. L. Rev. 260 (1981-1982ﬂ




1982] FOURTEENTH AMENDMENT AND THE BILL OF RIGHTS 261

Baltimore that held to the contrary.!® Moreover, unlike Tiffany, Bing-
ham denied that the rights could be enforced by congressional legisla-
tion. Indeed, in Bingham’s view, the only enforcement method was the
oath state officials took to obey the Constitution.?s®

When Bingham spoke again on January 25, 1866, he warned his
colleagues that a constitutional amendment was required before Con-
gress would have the power to enforce all the guarantees of the Consti-
tution. “In what I have said upon the limitations of power,” Bingham
said, “I do not express my own opinion, but the opinions of others and
the uniform construction.”’®” Bingham thought that the question
“whether the Constitution shall be so amended as to give Congress the
power by statute to enforce all its guarantees™ was the most important
issue that would come before the Congress.?s® With such powers, Con-
gress could legislate “that hereafter no state shall make it a crime for a
man, whether he be black or white, a citizen of the Republic, to learn
the alphabet of his native tongue and his rights and duties.”** South-
ern states, of course, had made it a crime to teach slaves to read.*¢®

On February 1, 1866, Congressman Donnelly spoke in favor of
Bingham’s proposed amendment. It provided “in effect that Congress
shall have the power to enforce by appropriate legislation all the guar-
antees of the Constitution.” Donnelly asked:

Why should this not pass? Are the promises of the Constitu-
tion mere verbiage? Are its sacred pledges of life, liberty, and
property to fall to the ground through lack of power to enforce
them? . . . Or shall that great Constitution be what its foun-
ders meant it to be, a shield and a protection over the head of
the lowliest and poorest citizen in the remotest region of the
nation?7*¢*

Since January, the Joint Committee had been considering pro-
posed amendments to the Constitution. On February 3, 1866, the Com-
mittee agreed to report favorably on one drafted by Bingham.¢* It
provided:

135. See, e.g., CONG. GLOBE, 39th Cong., Ist Sess. 1089-90, 1292 (1866).
136. Id. at 429, 1034.

137. Id. at 429.

138. Id. at 432.

139. Id.

140. [Id. at 1013 (Plants).

141. Id. at 586.

142.  JAMES, supra note 9, at 82.
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The Congress shall have power to make all laws which shall
be necessary and proper to secure to the citizens of each State
all privileges and immunities of citizens in the several States
(Art. 4, Sec. 2); and to all persons in the several States equal
protection in the rights of life, liberty and property (5th
Amendment).*®

On February 13, 1866, Bingham reported the amendment to the
House. Shortly thereafter, Bingham and Congressman Brooks, a Dem-
ocrat, argued over when the amendment would be considered. Brooks
said he wanted the country to know “how these things are managed.”
Bingham shot back: “And I want it understood who are opposed to
enforcing the written guarantees of the Constitution.””**4

On February 26, 1866, Bingham presented his proposal to the
House. It gave Congress power to secure privileges and immunities to
citizens and equal protection in the rights of life, liberty, and property
to persons.'*® The proposal contained several defects. First, it was not
self-executing, but depended upon congressional legislation. The rights
Bingham wanted to secure were left to a majority of Congress, vulnera-
ble to the shifting winds of the political process. Second, it was written
on the assumption that Bingham’s views and those of a number of his
colleagues, not the decisions of the Supreme Court, accurately stated
the law.!¢ The proposal assumed, without providing explicitly, that
contrary to Dred Scott, free blacks were citizens of the United States.
And it assumed that the Republican reading of article IV, section 2,14
not the dictum in Dred Scott, was correct. Bingham was not alone in
holding these views.148

When Bingham introduced his resolution, he spoke briefly in its
support. He said that the due process clause required equal protection,
and that the provisions of the proposed amendment were already in the

143. B. KENDRICK, THE JOURNAL OF THE JOINT COMMITTEE OF FIFTEEN ON RECONSTRUC-
TION 61 (1914).

144. Cong. GLOBE, 39th Cong., 1st Sess. 813 (1866).

145. Id. at 1033-34.

146. Crosskey, supra note 9, at 20,

147. See, e.g., notes 183-99 infra and accompanying text. For Congressman Lawrence, tho
clause seems both to have protected fundamental rights of all citizens, such as those contained in
the due process clause, and to have ensured equality in certain rights with citizens of a stato,
CoNG. GLOBE, 39th Cong., 1st Sess. 1833-35 (1866). For other comments on the clause, sc¢ /d. at
474 (Trumbull), 867 (Newell), 899 (Cook—emphasizing equality of rights of a citizen of ono
state with citizens of a state to which he goes).

148. For Fessenden’s repudiation of Dred Scott, sece CONG. GLOBE, 35th Cong., 1st Scss. 1964
(1858).
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Constitution, except for the enforcement power.2¢® All state officers
took an oath to support the Constitution as the supreme law of the
land. And, Bingham observed, “it is equally clear by every construction
of the Constitution . . . legislative, executive, and judicial, that these
great provisions of the Constitution, this immortal Bill of Rights em-
bodied in the Constitution, rested for its execution and enforcement
hitherto on the fidelity of the States.’’?%°

Bingham, like many Republicans, read article IV, section 2, as
protecting the privileges and immunities of citizens of the United
States, including those in the Bill of Rights, from state infringement.?®?
As Bingham said on January 25, 1866: “I believe that the free citizens
of each State were guarantied, and intended to be guarantied by the
terms of the Constitution, all—not some, ‘all’—the privileges of citizens
of the United States in every State.”%?

Discussion of Bingham’s prototype of section one lasted several
days. The proposal evoked both support and opposition. The opposition
from Republicans was not based upon the requirement that the states

149, ConG. GLOBE, 39th Cong., Ist Sess. 1034 (1866).

150. Id. Compare with Kentucky v. Dennison, 65 U.S. (24 How.) 66 (1860)(duty of state
governor to deliver up fugitive slaves legally unenforceable).

See also TIFFANY, supra note 43, at 71. Tiffany did not accept the positivist view that the law
was whatever the Supreme Court said it was. He believed that court decisions were not law, but
only evidence of what the law had been held to be on a particular occasion. TifTany's approach
explained why the law could be corrected when found to be mistaken.

For attempts to show that Bingham’s reference to “[t]he Bill of Rights" did not mean the Bill
of Rights, sce BERGER, supra note 4, at 141; Fairman, supra note 9, at 26. Fairman goss to
extraordinary lengths to prove that Bingham's references to the Bill of Rights did not refer to the
Bill of Rights but were simply examples of “careless imprecision.” Fairman, supra note 9, at 31.
He quotes Bingham as saying “this word property has been in your bill of rights since 1789," and
then to prove Bingham's imprecision, Fairman tells us that the Bill of Rights Bingham invoked
*“had been part of the Constitution from the year 1789.” Jd. at 30-31. The reader is apparently
expected to infer that Bingham was not talking about the Bill of Rights, which was not ratified
until 1791. In fact, of course, the phrase had been in the Bill of Rights since 1789, when the Bill
of Rights was proposed by Congress. 2 B. SCHWARTZ, THE BILL OF RiGHTS: A DOCUMENTARY
History 1164-66 (1971).

151. See notes 64-65 supra.

152. Cong. GLOBE, 39th Cong., Ist Sess. 430 (1866). The Supreme Court, on several occa-
sions, has referred to the rights in the Bill of Rights as privileges or immunities of citizens, Palko
v. Connecticut, 302 U.S. 319, 325-26 (1937); Boyd v. United States, 116 U.S. 616, 618 (1886).
The fourth and fifth amendment question raised in Boyd was described as “a very grave question
of constitutional law, invelving the personal security, and privileges and immunities of the citi-
zen.” Jd. See also Shuttlesworth v. Birmingham, 394 U.S. 147, 152 (1969){use of streets for
assembly and free speech “has, from ancient times, been a part of the privileges, immunities,
rights, and liberties of citizens™). Oddly enough, use of the same phrase by Bingham and his
colleagues to refer to the rights in the Bill of Rights has never been considered adequate.
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obey the Bill of Rights, but on concern over new congressional power to
legislate directly on matters traditionally covered by state law.

Congressman Kelly supported the amendment, not because it was
absolutely necessary, but because there were some legislators, even
some Republicans, who doubted that the “powers to be imparted by it
[were] already to be found in the Constitution.”?®® Kelly apparently
believed Congress already had power to protect citizens from all inva-
sions of their rights secured by the Bill of Rights. “For myself,” Kelly
said, “I find in [the Constitution] now, powers by which the General
Government may defend the rights, liberties, privileges, and immunities
of the humblest citizen wherever he may be upon our country’s soil,”*%
Congressman Higby of California supported the amendment for similar
reasons. The proposal would “only have the effect to give vitality and
life to portions of the Constitution that probably were intended from
the beginning to have life and vitality, but which have received such a
construction that they have been entirely ignored and have become as
dead matter in that instrument.” Had the privileges and immunities
clause been enforced, “a citizen of New York would have been treated
as a citizen in the State of South Carolina . . . . The man who was a
citizen in one State would have been considered and respected as a
citizen in every other State of the Union.”%°

Congressman Woodbridge of Vermont said that the proposal
would permit Congress to “give to a citizen of the United States the
natural rights which necessarily pertain to citizenship. It is intended to
enable Congress by its enactments when necessary to give to a citizen
of the United States, in whatever State he may be, those privileges and
immunities which are guarantied to him under the Constitution of the
United States.” In Woodbridge’s view, the proposal tended “to keep
the States within their orbits.””2%¢

The principal attack on Bingham’s proposal came from Congress-
man Hale of New York, a moderate Republican.®? Hale directed his
argument to the equal protection section.®® His concern was that the
amendment would authorize Congress to pass uniform legislation in ar-
eas traditionally left to the states, such as marriage, property, and defi-

153. ConG. GLOBE, 39th Cong., 1st Sess. 1057 (1866).
154. Id. at 1062-63.

155. Id. at 1054.

156. Id. at 1088 (emphasis added).

157. Id. at 1063-65.

158. Id. at 1064.
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nition of crimes.?®® The idea that states should be required to obey the
Bill of Rights did not disturb Hale. He believed they already were re-
quired to do so. The notion that the Bill of Rights allowed Congress to
pass uniform laws on all subjects related to life, liberty, or property did
concern him, however. Hale insisted that the amendments were restric-
tions on, not grants of, power.!®® “They constitute the bill of rights, a
bill of rights for the protection of the citizen, and defining and limiting
the power of Federal and State legislation.’®?

Bingham interrupted Hale to ask him to produce a single case
holding that the Constitution guaranteed a citizen the right to sue in
state courts. Had not the “nation . . . been dumb in the presence” of a
state constitution denying “eight hundred thousand natural-born citi-
zens . . . the right to prosecute a suit” in its courts? Hale admitted
that he did not know of a case holding that the “Constitution is suffi-
cient for the protection of the liberties of the citizen.” But he had
“somehow or other, gone along with the impression that there is that
sort of protection thrown over us.” When Bingham offered to produce a
case holding the Constitution insufficient for the protection of the liber-
ties of the citizen, Hale rejected the offer as a side issue.!?

Bingham insisted that the amendment would apply to loyal whites
as well as blacks, and to non-Southern states that included “in their
constitutions and laws . . . provisions in direct violation of every princi-
ple of our Constitution.”*®® He cited Oregon as an example of such a
state. Hale accepted Bingham’s correction and said that the amend-
ment would apply to every state which, in Bingham’s opinion, did not
provide equal protection to life, liberty, and property. But if Oregon in
fact had constitutional provisions or laws violating the Bill of Rights,
Hale insisted that the courts could correct the situation.!®¢

Bingham spoke again in support of his amendment on February
28, 1866: “The proposition pending before the House is simply a pro-
position to arm the Congress of the United States, by the consent of the
people of the United States, with the power to enforce the bill of rights
as it stands in the Constitution today.”'®® Although, Bingham said,
“[glentlemen [admitted] the force of the provisions in the bill of rights,

159. Id. at 1063-64.
160. Id. at 1064-65.
161. Id. at 1064.
162. Id.

163. Id. at 1065.
164. Id.

165. Id. at 1088.
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that the citizens of the United States shall be entitled to all the privi-
leges and immunities of citizens of the United States in the several
States, and that no person shall he deprived of life, liberty, or property
without due process of law;” still they insisted that “enforcement of the
bill of rights, as proposed” would “interfere with the reserved rights of
the States.” Who had ever before heard, Bingham asked, “that any
State had reserved to itself the right, under the Constitution of the
United States, to withhold from any citizen of the United States within
its limits, under any pretext whatever, any of the privileges of a citizen
of the United States?*¢¢

In the same speech, Bingham cited Barron v. Baltimore'®” and
Livingston v. Moore*® to show “that the power of the Federal Govern-
ment to enforce in the United States courts the bill of rights under the
articles of amendment to the Constitution had been denied.”’®® Those
who opposed the amendment, Bingham insisted, opposed federal au-
thority to enforce the Bill of Rights.}?°

Despite Bingham’s appeal, many were not convinced. Congress-
man Hotchkiss of New York wanted “to secure every privilege and
every right to every citizen in the United States” that Bingham wanted
to secure.’” He objected, however, to the equal protection provision
because he believed it would allow Congress to legislate directly on all
subjects that might be included within the phrase “life, liberty, or prop-
erty”—in short, on all imaginable subjects.?” Hotchkiss also objected
to the failure of the amendment to protect rights from state interfer-
ence.'” Hotchkiss said that he understood Bingham'’s object was to
prevent discrimination in rights among citizens. He believed the privi-
leges and immunities section was identical to the guarantee already in
the Constitution. Hotchkiss concluded: “Now I desire that the very
privileges for which the gentleman is contending shall be secured to the

166. Id. at 1089.

167. 32 U.S. (7 Pet.) 243, 247-48 (1833).

168. 32 U.S. (7 Pet.) 469 (1833).

169. CongG. GLOBE, 39th Cong., 1st Sess. 1089-90 (1866).

170. Id. at 1090.

171, Id. at 1095.

172.  Id. For similar objections, see id. at 1064 (Hale), 1082 (Stewart). Stewart suggcsted that
the amendment gave Congress power to “‘make all the law in all the States affecting tho protection
of either life, liberty, or property, precisely similar.” /d. He found the privileges and immunitles
section *‘not very material” because it was already in the Constitution and courts would declaro
denial of privileges and immunities void. He cited laws prohibiting migration of frco blacks as a
violation of privileges and immunities. /d.

173. Id. at 1095,
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citizens; but I want them secured by a constitutional amendment that
legislation cannot override.”’*?
Bingham’s amendment was tabled.

B. Debate on the Civil Rights Bill

Both before and after its discussion of Bingham'’s prototype of the
fourteenth amendment, Congress debated the Civil Rights Bill. As en-
acted, the Civil Rights Bill provided that “[a]ll persons born in the
United States arid not subject to any foreign power, excluding Indians
not taxed” were “citizens of the United States.” “Such citizens,” the
act continued,

of every race and color, without regard to any previous condi-
tion of slavery . . . shall have the same right, in every State
and Territory in the United States, to make and enforce con-
tracts, to sue, be parties, and give evidence, to inherit,
purchase, lease, sell, hold, and convey real and personal prop-
erty, and o full and equal benefit of all laws and proceedings
Jor the security of person and property, as is enjoyed by white
citizens . . . 2"

Scholars who argue that the fourteenth amendment was not in-
tended to make the Bill of Rights a limit on the states have relied on
statements made by some Congressmen that the amendment incorpo-
rated the substantial protections of the Civil Rights Bill—such as
rights to contract and to testify at trials, and to full and equal benefit
of all laws for security of person and property. They assume these
rights exclude those in the Bill of Rights.}*® The problem with this
analysis is that provisions of the Bill of Rights are, by ordinary use of
language, “laws for security of person and property.” For example, Joel
Tiffany described the rights in the Bill of Rights as ‘“‘guarantys” for
“personal security and liberty.”*??

In Dred Scott v. Sandford, Justice Taney noted that Congress
could make no law respecting the establishment of religion or the free
exercise thereof, or abridging the freedom of speech and the press, or

174. Id.

175. Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27 (emphasis added), reprinted in R. CARR,
FepERAL PrOTECTION OF CviL RIGHTS 211 (app. 1) (1964).

176. See BERGER, supra notc 4, at 36, 150-52; Fairman, supra note 9, at 60-67.

177. TiFFANY, supra notc 43, at 99. Cf. Soifer, Protecting Clvil Rights: A Critique of Raoul
Berger's History, 54 N.Y.U. L. REv. 651, 684 (1979).
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the right to bear arms. These provisions limited the power of the fed-
eral government over the “person or property” of the citizen.'”®

These powers, and others, in relation to rights of person . . .
are, in express and positive terms, denied to the General Gov-
ernment; and the rights of private property are guarded with
equal care. Thus the rights of property have been united with
the rights of person, and placed on the same ground by the
fifth amendment to the Constitution, which provides that no
person shall be deprived of life, liberty, and property, without
due process of law.17®

In 1886, in Boyd v. United States,*®° the Court also referred to the
rights in the Bill of Rights in the same way. In a case that turned on
fourth and fifth amendment rights, the Court noted that “constitutional
provisions for the security of person and property” should be liberally
construed.'®*

The most telling evidence that the “full and equal benefit of all
laws and proceedings for the security of person and property” could be
read to include constitutional rights in the Bill of Rights comes from
Republicans in the 39th Congress themselves. When they passed the
Freedman’s Bureau Bill, they provided that blacks should have, among
other things, “full and equal benefit of all laws and proceedings for the
security of person and estate, including the constitutional right of
bearing arms.”*%?

Virtually all Republicans who spoke on the subject believed that
the rights in the Bill of Rights were rights of citizens that limited or
should limit the powers of the states as well as the federal govern-
ment.!® Once blacks became citizens, they were entitled, like other cit-
izens, to all the rights, privileges, and immunities of citizens of the
United States.'® Consequently, the Republicans reasonably may have

178. 60 U.S. (19 How.) at 449-50.

179. Id. at 450. See note 152 supra.

180, 116 U.S. 616 (1886).

181. Id. at 635.

182. ConG. GLoBg, 39th Cong., st Sess. 654, 743, 1292 (1866)(Bingham’s spcech sets out
the pertinent portion of the text of the Freedman’s Bureau Bill)(emphasis added).

183. See, e.g., notes 80-103 supra and accompanying text.

184. See notes 72-78 supra and accompanying text. See also CONG. GLOBE, 39th Cong,, 1st
Sess. 1266 (1866)(Raymond). Congressman Raymond proposed to make blacks citizens “and thus
secure to them whatever rights, immunities, privileges, and powers belong as of right to all citizens
of the United States.” /d. If blacks were made citizens, Raymond said, they would have tho right
of free passage from one state to another, the right to testify in federal courts, and the right to
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read the Civil Rights Bill as protecting the rights in the Bill of Rights
from state infringement. At the very least, statements that the four-
teenth amendment embodied the provisions of the Civil Rights Bill do
not prove that the speaker believed the amendment did not apply the
Bill of Rights to the states. Bingham himself had referred to the Civil
Rights Bill as a bill providing for enforcement of the Bill of Rights.!¢®

Senator Trumbull managed the Civil Rights Bill in the Senate.
Trumbull considered the provision of the Civil Rights Bill making peo-
ple born in the United States citizens “declaratory of what in my judg-
ment, the law now is.”?®® The Cijvil Rights Bill was “a bill providing
that all people shall enjoy equal rights.”**” Here again, language used
by a prominent Republican lawmaker is ambiguous. Dred Scott held
that blacks were not citizens and not entitled to any of the rights, im-
munities, or privileges secured by the Constitution to citizens. So a bill
that secured, among other things, the rights in the Bill of Rights to all
citizens, would secure equal rights.

Trumbull said the bill “declares that all persons in the United
States shall be entitled to the same civil rights, the right to the fruit of
their own labor, the right to make contracts, the right to buy and sell,
and enjoy liberty and happiness.”*®® At times Trumbull suggested that
the bill would have no operation in a state that did not discriminate in
civil rights among its citizens.®® But at other times, Trumbull was
more precise: “Each State, so that it does not abridge the great funda-
mental rights belonging under the Constitution, to all citizens, may
grant or withhold such civil rights as it pleases; all that is required is
that, in this respect, its laws shall be impartial.”**® Citizenship, Trum-
bull insisted, carried with it some rights, “those inherent, fundamental
rights which belong to free citizens or free men in all countries, such as
the rights enumerated in this bill, and they belong to them in all the
States of the Union.”*®* He quoted Chancellor Kent to establish that
the inalienable rights of citizens included equality of rights and the
“absolute rights of individuals” to personal security, personal liberty,

beat arms. Id.
185. CoNG. GLOBE, 39th Cong., Ist Sess. 1291 (1866). See also id. at 1294 (Wilson).
186. Id. at 574.
187. Id. at 599.
188. Id. (emphasis added).
189. Id. at 600.
190. Id. at 1760 (emphasis added).
191. Id. at 1757.
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and the acquisition and enjoyment of property.}®*

Trumbull accepted the Republican view that there were certain
fundamental rights of citizens of the United States that no state could
abridge. He identified these rights with the privileges and immunities
secured by article IV, section 2.2*® To support this theory, he and other
prominent Republicans relied on Justice Washington’s dictum in
Corfield v. Coryell*®* In Corfield, Justice Washington noted that the
privileges and immunities protected by article IV, section 2, were those
“which are, in their nature, fundamental; which belong, of right, to the
citizens of all free governments.””*®® These included broad categories of
rights such as protection by government, the enjoyment of life and lib-
erty, and the right to acquire and possess property.!®®

Congressman Wilson managed the Civil Rights Bill in the House,
and he also relied on the broad references to liberty in Blackstone,
Kent, and Corfield:

I have already said, “If citizens of the United States, as such,
are entitled to possess and enjoy the great fundamental civil
rights which it is the true office of Goverment to protect, and
to equality in the exemptions of the law, we must of necessity
be clothed with the power to insure each and every citizen
these things which belong to him as a constituent member of
the great national family.”®7

"What are these rights?” Wilson asked. “Certainly they must be as
comprehensive as those which belong to Englishmen.” He then quoted
Blackstone and Kent to show that both English and American authori-
ties agreed that these fundamental rights were rights to personal secur-
ity and personal liberty, and the right to acquire and enjoy property.*®®

Thus, sir, we have English and American doctrine harmoniz-
ing. The great fundamental rights are the inalienable posses-
sion of both Englishmen and Americans; and I will not admit

192. .

193. Id. at 475,

194. 6 F. Cas. 546 (C.C.E.D. Pa. 1823)(No. 3230).

195. IHd. at 551.

196. Id. at 551-52. Particular privileges mentioned by Washington (a list he said was not
exclusive) included the right to pass through and reside in a state, to institute court actions, to
hold and dispose of property, and to the benefit of the writ of habeas corpus. These and many
others which might be mentioned, Washington said, were privileges and immunitics. /d. at 552.

197. CoNG. GLOBE, 39th Cong., 1st Sess. 1118 (1866).

198. Id.
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that the British constitution excels the American Constitution
in the amplitude of its provisions for the protection of these
rights. Our Constitution is not a mockery; it is the never-fail-
ing fountain of power from whence we may draw our justifi-
cation for the passage of this bill; for there is no right enu-
merated in it by general terms or by specific designation
which is not definitely embodied in one of the rights I have
mentioned, or results as an incident necessary to complete de-
fense and enjoyment of the specific right.}®®

A major Democratic criticism of the Civil Rights Bill was that
Congress lacked the power to pass it. Republican supporters of the bill
found the necessary power in the thirteenth amendment, in the privi-
leges and immunities clause of article IV, section 2, and in the Bill of
Rights. Bingham, however, argued that Congress was without power to
pass the bill.

Wilson rejected Bingham’s argument. Citizens of the United
States, Wilson insisted, were entitled “to certain rights,” and “being
entitled to those rights it is the duty of the Government to protect citi-
zens in the perfect enjoyment of them.”?°® Wilson also rejected Bing-
ham’s argument that the oath taken by state officers was the sole en-
forcement mechanism.?** Government that could “draw the citizen by
the strong bond of allegiance to the battlefield” had to have the power
to give protection to the citizen’s rights. If Bingham’s assertion were
correct, it meant “that at the mercy of the States lie all the rights of
the citizen of the United States . . . that revolted South Carolina may
put under lock and key the great fundamental rights belonging to the
citizen.”***

According to Wilson, the Bill of Rights gave Congress the author-
ity to pass the Civil Rights Bill. He relied specifically on the due pro-
cess clause.

[Bingham] says that we cannot interpose in this way for the
protection of rights. Can we not? . . . I find in the bill of
rights which the gentleman desires to have enforced by an
amendment to the Constitution that “no person shall be de-
prived of life, liberty, or property without due process of law.”

199. Id. at 1118-19 (cmphasis added).

200. Id. at 1294.

201. Id. at 1292 (Bingham), 1294 (Wilson).
202. Id. at 1294,
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I understand that these constitute the civil rights belonging to
the citizens in connection with those which are necessary for
the protection and maintenance and perfect enjoyment of the

* rights thus specifically named, and these are the rights to
which this bill relates . . . 2

Wilson then cited Prigg v. Pennsylvania®® to support the idea that the
existence of the rights in the Bill of Rights necessarily implied congres-
sional power to enforce them. Prigg had held that the existence of a
right to have fugitive slaves “delivered up” necessarily implied congres-
sional power to enforce that right.2°®* Wilson’s argument is nearly iden-
tical to that made by Tiffany in his Treatise on the Unconstitutionality
of American Slavery.2*® Wilson concluded:

Now, sir, in relation to the great fundamental rights embraced
in the bill of rights, the citizen being possessed of them is enti-
tled to a remedy. . . . The possession of the rights by the citi-
zen raises by implication the power in Congress to provide ap-
propriate means for their protection . . . .27

Democrats were not convinced. In addition to frequent and blatant
appeals to racism,2°® they insisted that Congress had no power to pass
the Civil Rights Bill.**® This claim was supported by Congressman
Bingham. Bingham said that he did not oppose the Bill’s purpose; he
only doubted that it was authorized by the Constitution.?*® He did not
“oppose any legislation which is authorized by the Constitution of my
country to enforce in its letter and its spirit the bill of rights as embod-
ied in that Constitution. I know that the enforcement of the bill of
rights is the want of the Republic.”"* Bingham agreed with Wilson “in

203. Id.

204. 41 U.S. (16 Pet.) 539 (1842).

205. Id.

206. TiFFANY, supra notc 43, at 99-100,

207. Cong. GLOBE, 39th Cong., 1st Sess. 1294 (1866). Other Congressmen apparently {ol-
lowed Wilson's analogy. See id. at 1153, 1270 (Lawrence), 1833 (Thayer). For a contrary read-
ing, sce BERGER, supra note 4, at 453-56.

208. See CONG. GLOBE, 39th Cong., st Sess. 2081 (1866). Nicholson suggestcd that states
should be free to impose harsher penalties on blacks because of their “brutal, sensual naturc” and
warned that “[t]he negro’s idea of freedom is to do nothing but bask in the sunshine.”

209. Id. at 1260. For Democratic views, sce id. at 1122-23, 1156 (13th amcndment), 1270
(Kerr—Bill of Rights), 3212 (Niblack—privileges and immunities). But see /d. at 530, 766 (John-
son), 1157 (Thornton).

210. Id. at 1291.

211, M.
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an earnest desire to have the bill of rights in your Constitution enforced
everywhere.” But the enforcement of the Bill of Rights was, in view of
past interpretation and the text of the Constitution, left to state officials
and tribunals, subject to the requirements of an oath they took to sup-
port, protect, and defend the Constitution as supreme law.?!* Bingham
said:

I have advocated here an amendment which would arm Con-
gress with the power to compel obedience to the oath, and
punish all violations by State officers of the bill of rights, but
leaving those officers to discharge the duties enjoined upon
them as citizens of the United States by that oath and by that
Constitution.?®

As originally proposed, the Civil Rights Bill provided that “[t]here
shall be no discrimination in civil rights or immunities among citizens
of the United States in any State or Territory of the United States on
account of race, color, or previous condition of slavery.?** Bingham
objected that the phrase embraced every right, state or federal, belong-
ing to any citizen, and urged that it be deleted.®*® Even with its dele-
tion, he insisted that a constitutional amendment would be required to
empower Congress to pass the Civil Rights Bill.=*¢

Wilson denied that the phrase encompassed rights belonging to cit-
izens of the United States and all rights conferred on any citizen of a
state:

He knows, as every man knows, that this bill refers to those
rights which belong to men as citizens of the United States
and none other; and when he talks of setting aside the school
laws and jury laws and franchise laws of the States by the bill
now under consideration, he steps beyond what he must know
to be the rule of construction.3'”

Wilson then said that the rights of citizens of the United States that
Congress could require the states to respect included rights in the Bill
of Rights.2*®

212. M. -

213, Id. at 1292.

214. Id. at 1291.

215. Id

216. Id. at 1367 (Bingham voting against passage).
217. Id. at 1294.

218. Id.
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In the final version of the Civil Rights Bill, the phrase prohibiting
discrimination in “civil rights or immunities” was omitted.?’® In the
final version of the fourteenth amendment, states were prohibited from
abridging “privileges or immunities of citizens of the United States,” a
phrase that Bingham read as applying only to those rights provided for
in the Constitution. Although many Republicans believed that “funda-
mental” rights not explicitly listed in the Constitution were protected,
there was no consensus on what these rights were.?2°

Republicans believed that rights in the Bill of Rights did, or
should, limit the states, and they explicitly criticized contrary Supreme
Court decisions. Republicans thought that slavery had perverted consti-
tutional law and produced Court decisions that restricted liberties of
the citizen. In discussing the Civil Rights Bill, Congressman Wilson
noted that in the later days of the Republic, the government and courts
had drifted from the “old moorings of equality and human rights.”2
Senator Nye insisted that the rights in the Bill of Rights limited the
states (and provided a basis for legislative power to secure the rights of
citizens), and he noted that slavery had made true interpretation of the
Constitution impossible.??? Slavery, as Congressman Newell said, had a
“contaminating influence” on the principles on which the Constitution
was founded. It “gave the lie direct to its declaration of rights.33®
Other Republican Congressmen believed slavery had “polluted” or *“de-
filed”23 the judiciary. While Republicans believed that the Bill of
Rights limited the states, and therefore rejected decisions like Barron v.
Baltimore, Democrats generally embraced these decisions and used
them as a text from which to lecture the Republicans.?s®

C. Final Debates on the Fourteenth Amendment

On April 30, 1866, the Joint Committee reported a revised resolu-
tion for a constitutional amendment.?2® Section one of the proposed
amendment provided:

No State shall make or enforce any law which shall abridge

219. Id. at 1366.

220. See, e.g., id. at app. 99.

221. Id. at 1115.

222, Id. at 1072,

223. Id. at 866.

224. Id. at 1468 (Hill); 38th Cong., 2d Sess. 142 (1865)(Orth); 38th Cong., 1st Scss. 2615
(1864) (Morris).

225. See, e.g., CoNG. GLOBE, 39th Cong., st Sess. 1120, 1270 (1866).

226. Id. at 2265, 2286.

HeinOnline --- 14 Conn. L. Rev. 274 (1981-1982)|




1982] FOURTEENTH AMENDMENT AND THE BILL OF RIGHTS 275

the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or prop-
erty without due process of law; nor deny to any person within
its jurisdiction the equal protection of the laws.?*?

A fifth section gave Congress enforcement powers.

The amendment still did not declare that all persons born in the
United States and subject to its jurisdiction were citizens. In other re-
spects, however, it was substantially improved from Bingham’s original
proposal. The rights secured by the amendment no longer depended
upon the will of Congress. And the Republican view, that the funda-
mental privileges and immunities secured by the Constitution to citi-
zens of the United States could not be abridged by any state, was in-
corporated explicitly in the amendment. Persons, whether citizens or
not, were protected from state denial of due process or equal
protection.

Congressman Stevens was the first to speak in favor of the amend-
ment. He considered section two, which reduced the representation in
Congress of states that excluded adult males from the franchise, as the
most important part. After summarizing section one, he said:

I can hardly believe that any person can be found who will not
admit that every one of these provisions is just. They are all
asserted, in some form or other, in our Declaration or organic
law. But the Constitution limits only the action of Congress,
and is not a limitation on the States. This amendment supplies
that defect, and allows Congress to correct the unjust legisla-
tion of the States, so far that the law which operates upon one
man shall operate equally upon all.?%®

Stevens said that it was “partly true” that the Civil Rights Bill secured
the same things but, he noted, “a law is repealable by a majority."3*°

Congressman Thayer claimed that the amendment added to the
Constitution “what is found in the Bill of Rights of every State of the
Union.” The amendment

incorporat[ed] in the Constitution of the United States the

227. Id. at 2286.

228. Id. at 2459. Representative Garfield was “glad to see this first section here which pro-
poses to hold over every American citizen without regard to color, the protecting shield of law.”
Garfield thought that the amendment put the Civil Rights Bill beyond partisan strife, which it
undoubtedly did. He believed the bill was constitutional even without the amendment. Id. at 2462,

229. Id. at 2459.
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principle of the civil rights bill which has lately become a law

. in order . . . that that provision so necessary for the
equal administration of the law, so just in its operation, so
necessary for the protection of the fundamental rights of citi-
zenship, shall be forever incorporated in the Constitution of
the United States.?°

Thayer believed that Congress had the constitutional power to pass the
Civil Rights Bill because it could legislate to enforce the rights in the
Bill of Rights. Indeed, when Thayer advocated the Civil Rights Bill in
March 1866, he said it simply declared that “all men born upon the
soil of the United States shall enjoy the fundamental rights of citizen-
ship” that were “stated in the bill.”#** Power to pass it could be found
in the fifth amendment, which guaranteed “to all the citizens of the
United States their right to life, liberty, and property.”22

Several Congressmen observed that the amendment would elimi-
nate any question about the power of Congress to pass the Civil Rights
Bill.?*® Others considered the amendment a reiteration of the Civil
Rights Bill.23¢ Several others suggested that the Constitution already
effectively contained the provisions of the amendment.?®® Implicit in
such remarks, of course, was the view that the due process clause of the
fifth amendment applied to the states even prior to the passage of the
fourteenth amendment—that the guarantees of the Bill of Rights al-
ready limited the states and that the amendment was declaratory of
existing law.

Bingham was one of the last speakers to support the amendment
the first time it passed the House:

There was a want hitherto, and there remains a want now, in

230. Id. at 2465.

231. Id. at 1151-53. See also id. at 1833 (Lawrence).

232. Id. at 1152.

233. Id. at 2498 (Broomall), 2511 (Eliot). Congressman Broomall said the fourtecnth amend-
ment gave “power to the Government of the United States to protect its own citizens within tho
States, within its own jurisdiction.” Jd. at 2498.

234. See, e.g., id. at 2883 (Latham), 3069 (Van Aernam). Latham treatcd scction one as
meaning that no state could discriminate on account of race or color with respect to the civil
rights of its citizens. And he said that as long as civil rights did not include political rights, tho
section “probably includes nothing more than the Constitution originally intended.” /d. at 2883,
Either Latham was reading the duc process clause out of the amendment, or he thought the
Constitution was originally intended to apply the clause to the states contrary to the conclusion
reached in Barron v. Baltimore.

23S, Id. at 2468 (Kelley), 2539 (Farnsworth).
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the Constitution of our country, which the proposed amend-
ment will supply. . . . It is the power in the people, the whole
people of the United States, by express authority of the Con-
stitution to do that by congressional enactment which hitherto
they have not had the power to do, and have never even at-
tempted to do; that is, to protect by national law the privileges
and immunities of all the citizens of the Republic and the in-
born rights of every person within its jurisdiction whenever the
same shall be abridged or denied by the unconstitutional acts
of any State.?®

Although states had no right to deny privileges or immunities or equal
protection, they had exercised the power to do so and no remedy was
available.?3”

Bingham insisted that the section was necessary even though it did
not confer suffrage. “[M]any instances of State injustice and oppres-
sion have already occurred in the State legislation of this Union, of
flagrant violations of the guarantied privileges of citizens of the United
States™ for which the national government could furnish no remedy. As
an example, Bingham explained that “[c]ontrary to the express letter
of your Constitution, ‘cruel and unusual punishments’ have been in-
flicted under State laws within this Union upon citizens.”3®

Senate consideration of the amendment was delayed by the illness
of Senator Fessenden, Chairman of the Joint Committee. Finally, on
May 23, 1866, with Fessenden present but still ill,*® Senator Howard
presented the amendment on behalf of the committee. After quoting
section one, Howard noted:

It will be observed that this is a general prohibition upon all
the States, as such, from abridging the privileges and immuni-
ties of the citizens of the United States. That is its first clause,
and I regard it as very important. . . .

The first clause of this section relates to the privileges and
immunities of citizens of the United States as such, and as
distinguished from all other persons not citizens of the United
States. It is not, perhaps, very easy to define with accuracy

236. Id. at 2542.

237. Id.

238. Id. Cruel and unusual punishment, of course, violates the eighth amendment, onc of the
guarantees in the Bill of Rights.

239. See id. at 2768-70.
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what is meant by the expression, “citizen of the United States
9240

Howard discussed citizenship and cited Corfield v. Coryell to identify
some of the privileges and immunities secured by article IV, section 2.
He continued:

Such is the character of the privileges and immunities
spoken of in the second section of the fourth article of the
Constitution. To these privileges and immunities, whatever
they may be—for they are not and cannot be fully defined in
their entire extent and precise nature—to these should be
added the personal rights guarantied and secured by the first
eight amendments of the Constitution; such as the freedom of
speech and of the press; the right of the people peaceably to
assemble and petition the Government for a redress of griev-
ances, a right appertaining to each and all the people; the
right to keep and to bear arms; the right to be exempted from
the quartering of soldiers in a house without the consent of the
owner; the right to be exempt from unreasonable searches and
seizures, and from any search or seizure except by virtue of a
warrant issued upon a formal oath or affidavit; the right of an
accused person to be informed of the nature of the accusation
against him, and his right to be tried by an impartial jury of
the vicinage; and also the right to be secure against excessive
bail and against cruel and unusual punishments.

Now, sir, here is a mass of privileges, immunities, and
rights, some of them secured by the second section of the
fourth article of the Constitution, which I have recited, some
by the first eight amendments of the Constitution; and it is a
fact well worthy of attention that the course of decision of our
courts and the present settled doctrine is, that all these immu-
nities, privileges, rights, thus guarantied by the Constitution
or recognized by it, are secured to the citizen solely as a citi-
zen of the United States and as a party in their courts. They
do not operate in the slightest'degree as a restraint or prohibi-
tion upon State legislation. States are not affected by them,
and it has been repeatedly held that the restriction contained
in the Constitution against the taking of private property for

240. Id. at 2765.
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public use without just compensation is not a restriction upon
State legislation, but applies only to the Ilegislation of
Congress.

Now, sir, there is no power given in the Constitution to
enforce and to carry out any of these guarantees. They are not
powers granted by the Constitution to Congress, and of course
do not come within the sweeping clause of the Constitution
authorizing Congress to pass all laws necessary and proper for
carrying out the foregoing or granted powers, but they stand
simply as a bill of rights in the Constitution, without power on
the part of Congress to give them full effect; while at the same
time the States are not restrained from violating the principles
embraced in them except by their own local constitutions,
which may be altered from year to year. The great object of
the first section of this amendment is, therefore, to restrain
the power of the States and compel them at all times to re-
spect these great fundamental guarantees.?*!

After Howard spoke, Senator Wade suggested an amendment to iden-
tify those whose privileges and immunities were protected, and it subse-
quently became the definition of citizenship contained in the first sen-
tence of section one.2¢?

There was no extended discussion of section one in the Senate af-
ter Howard spoke. Senator Henderson’s remarks on section one were
brief, but consistent with Howard’s speech. He discussed the first sec-
tion “only so far as citizenship is involved in it. . . . It makes plain
only what has been rendered doubtful by the past action of the Govern-
ment.” The remaining provisions of section one, Henderson said,
“merely secure the rights that attach to citizenship in all free
governments. %43

Today, scholars have difficulty with the idea that all the rights in
the Bill of Rights are essential to liberty.?** Framers of the Bill of
Rights, however, described them as “‘essential and unalienable rights of

241. Id. at 2765-66 (emphasis added), For news accounts of Howard's speech, sce ¢.g., N.Y.
Times, May 24, 1866, at 1, col. 5-6; Philadelphia Inquirer, May 24, 1866, at 8, col. 2.

242, Cong. GLOBE, 39th Cong., 1st Sess. 2768, 2890 (1866).

243. Id. at 3031. -

244. Fairman, supra note 9, at 63. “Unless the first eight amendments enumerate ‘rights that
attach to citizenship in all free governments,” Henderson's understanding is to be counted as op-
posed to that of Howard.” Id.
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the people,”*® and as “essential to secure the liberty of the people.”*¢°

Several Congressmen and Senators construed section one to mean
that the rights of citizens of the United States should not be abridged
by any state, a reading consistent with Howard’s interpretation. For
example, Senator Yates noted:

But above all there is in the first section a clause that I partic-
ularly favor. It is this: All persons born in the United States,
and subject to the jurisdiction thereof, are citizens of the
United States and of the States wherein they reside. And then
it goes on to provide that their rights shall not be abridged by
any State.?

Congressman Windom supported the amendment by citing the
South’s reluctance to accept the full consequences of its defeat. Ini-
tially, “[t]hey understood well the principles of liberty and equal rights
for which the nation had contended, and they anticipated such terms
and conditions as would forever guaranty them.” Yet because of Presi-
dent Johnson’s encouragement, they were recalcitrant.®® “Has the
Government,” Windom asked,

a right to demand of traitors, as a condition precedent to their
full restoration to political power, such guarantees as will in-
sure its own safety, guard its honor, and protect its humblest
defender in all the rights of citizenship? Congress asserts that
right. The rebels deny it.™®

Congressman Orth read the amendment in the same way. Section one,
he said, secures “to all persons born or naturalized in the United States
the rights of American citizenship.”**® For Congressman Bundy, sec-
tion one protected “the security and defense of the personal and prop-

245. 2 B. ScHwaARTZ, THE BiLL OF RIGHTS 840 (1971). The quotation is from the preface to
the resolution for a bill of rights introduced in the Virginia convention called to ratify the federal
constitution. Virginia considered civil and criminal juries as among the essential and unalienablo
rights of the people. Id. at 841.

246. Id. at 1029. The quotation is from James Madison speaking in Congress on behalf of a
Bill of Rights. He was referring specifically to trial by jury.

247. CoNG. GLOBE, 39th Cong., 1st Sess. 3038 (1866). In fact, under Dred Scott the rights in
the Bill of Rights were rights of citizens of the United States only, and did not extend to blacks
who could be citizens of a state but not of the United States. 1 W, CROSSKEY, POLITICS AND THE
ConstiTuTiON 1089-95 (1953).

248. CoNG. GLOBE, 39th Cong., 1st Sess. 3167 (1866). See generally E. MCKITRICK, AN-
DREW JOHNSON AND RECONSTRUCTION (1960).

249. ConG. GLOBE, 39th Cong., Ist Sess. 3167 (1866)(emphasis added).

250. Id. at 3201.
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erty rights of the citizen in all the States.’*%

Congressman Baker of Illinois discussed the amendment on July 9,
1866. He recalled that slavery had gone ‘“about overthrowing the great
landmarks of liberty.” The proposed amendment, Baker said, was most
valuable “for the security and future growth of liberty.”?* Baker ap-
parently regarded section one as a declaration of existing constitutional
law, properly understood. After quoting section one, he said: “This sec-
tion I regard as more valuable for clearing away bad interpretations
and bad uses of the Constitution as it is than for any positive grant of
new power which it contains.”?® Since the amendment expressed ex-
isting law, Baker must have believed that the states already were pro-
hibited from denying due process, that is, that the guarantees of the
Bill of Rights already applied to them. After quoting the privileges and
immunities clause, Baker asked:

What business is it of any State to do the things here forbid-
den? To rob the American citizen of rights thrown around
him by the supreme law of the land? When we remember to
what an extent this has been done in the past, we can appreci-
ate the need of putting a stop to it in the future.3*

III. THE AMENDMENT BEFORE THE STATES

A. The Campaign of 1866

The election campaign that -began in the summer of 1866, when
Congress adjourned, was a referendum on the issue between President
Johnson, who insisted that the rebellious states should be admitted at
once with no further conditions, and Congress, which insisted on the
condijtions set out in the fourteenth amendment. Politically, the issue
was whether the Southern states, which had lost the war, would win
the peace. Would the Southern states be allowed to continue to deny
blacks the right to vote, but benefit from the substantial increase in
representation in the House produced by the thirteenth amendment’s
repeal of the three-fifths clause? Most of the discussion of the four-
teenth amendment centered on the political consequences of its rejec-
tion and on the merits of the contest between President Johnson and

251. Id. at app. 210. See also id. at app. 227 (Delrees).
252. Id. at app. 255.

253. Id. at 256.

254, Id. (emphasis added).
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Many Republicans saw section one as a declaration of what the
law was in any case.?®® A letter from a Southern unionist published in
the New York Tribune, and reprinted in other Northern papers, typifies
this view.

For years before this war, almost everywhere in the South,

northern born men were mobbed; some even put to death for

uttering abolition sentiments . . . . The rights of American
citizens, not only to enjoy their rights, but to protection in the

full enjoyment of them, is now the dogma of the hour. At last

it is to be asserted that it is the paramount duty of the govern-

ment to protect its citizens in the full enjoyment of all consti-

tutional rights, among which are the right to free speech, and

to be secure to their personal property, as well as in redress of

their grievances.

This is what the Flag means. . . . [B]e assured that this
great mass of free people, whose rights, whose hopes and
destinies, are all wrapped up in and secured by this great
chart of liberty, have studied it well, and most especially those
clauses which relate to their right to migrate from one state to
another, and to be secure in every place in all the high behests
of an American citizen.2®

“The right of the citizen to protection, by law, in and to all his consti-
tutional rights,” the writer concluded, “is one which cannot be left out
as a sequence to this war.” The right was not a new one acquired by
war, but one over which “the slave power had scattered so much dust
that it took a war to upheave the incrustation.'2?

The idea that first amendment rights, protected against state as
well as federal invasion, were among the rights of all American citizens
in every state was a recurring theme in the campaign.3®® While the idea
was expressed by a number of Republican speakers, none emphasized it
more than the Southern unionists, who undertook a major campaign
role. The statements of the Southern unionists received wide attention
- from the Republican press.

The unionists convened in Philadelphia in September 1866. Their

260. See, e.g., notes 75-77 & 80-103 supra and accompanying text,

261. Reprinted in Dubuque Daily Times, Dec, 3, 1866, at 2, col. 2.

262. Id. Compare Kelley's remarks on Bingham's prototype of the fourteenth amendment.
CoNG. GLOBE, 39th Cong., Ist Sess. 1063 (1866).

263. See, e.g., Daily Territorial Enterprise, Sept. 20, 1866, at 1, col. 2 (Butler); /d. Sept. 16,
1866, at 1, col. 3 (Senator Stewart); Dubuque Daily Times, Sept. 8, 1866, at 1, col. 3.
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proceedings repeatedly emphasized the need to protect rights in the Bill
of Rights. The call for the convention, issued in July and read again
when the convention assembled in September, put the question
squarely:

To the loyal unionists of the South: The great issue is upon
us. The majority in Congress, and its supporters, firmly de-
clare that “the rights of the citizen enumerated in the Consti-
tution, and established by the supreme law, must be main-
tained inviolate.”

Rebels and Rebel sympathizers assert that “the right of
the citizens must be left to the States alone, and under such
regulations as the respective States choose voluntarily to
prescribe.”2é4

The convention produced The Appeal of the Loyal Men of the South
to their Fellow Citizens,**® which was reprinted in most of the Republi-
can press. The Appeal assumed that universally applicable first amend-
ment rights were among the rights of citizens of the United States.
“[Sleeds of oligarchy,” the Appeal insisted, had been “planted in the
constitution by its slavery feature” and had grown to be a monstrous
power. The recognition of slavery

wrung from the reluctant framers of that great instrument en-
abled these [slave] States to entrench themselves behind the
perverted doctrine of States Rights. . . . The hand of the gov-
ernment was stayed for eighty years. The principles of consti-
tutional liberty languished for want of government support.
Oligarchy matured its power with subtle design. Its history for
eighty years is replete with unparalleled injuries and usurpa-
tions. . . . It held four millions of human beings as chattels,
yet made them the basis of unjust power for themselves in fed-
eral and State Governments. . . . Statute books groaned
under despotic laws against unlawful and insurrectionary as-
semblies aimed at the constitutional guarantees of the right to
peaceably assemble and petition for redress of grievances; it
proscribed democratic literature as incendiary; it nullified con-
stitutional guarantees of freedom and free speech and a free
press; it deprived citizens of other States of their privileges

264. N.Y. Daily Tribune, Sept. 4, 1866, at 1, col. 4.
265. See, e.g., Fairfield (Towa) Ledger, Sept. 20, 1866, at 1, col. 3; Philadelphia Press, Sept. 7,
1866, at 1, col. 2.
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and immunities in the States—an injury and usurpation, alike
unjust to Northern citizens, and destructive of the best inter-
ests of the States themselves.?%®

Judge Lorenzo Sherwood proposed an alternate address to the con-
vention, differing from the one adopted in that Sherwood called for ne-
gro suffrage. His proposal was rejected.?®* On the question of the Bill
of Rights, however, Sherwood’s address differed little from the call for
the convention. It emphasized protection of “the Constitutional rights
of the citizens . . . specified and enumerated in the [Constitution]” in-
cluding “Security to Life, Person, and Property,” free speech, press,
free exercise of religion, trial by jury, and the right to travel. “These
rights being established by the supreme law of the land, there is no
power, legislative, executive, or judicial, state or national, that has au-
thority to transgress or invade them; and protection to these rights
must be made coextensive with American Citizenship.”'?¢®

The report of the Committee on Non-Reconstructed States to the
convention?®® also concluded that black suffrage was necessary to pro-
tect the rights of unionists in the South.*™ In its recital of the suffer-
ings of loyal men in the South, the report cited violations of the Bill of
Rights, violations that still occurred in the South after its defeat:

The laws passed in the days of slavery for its protection are
enforced with the same exactness today as ten years ago. Citi-
zens have been arrested on the charge of having told negroes
that they were rightfully entitled to vote, thrown into prison,
retained for months, tried by a judge without a jury, refused
time to send for witnesses or counsel, convicted and sentenced
to punishment in the penitentiary.*”

The report also emphasized the denial of first amendment rights in
New Orleans. The New Orleans massacre had received detailed atten-
tion in the Republican press. As the report explained it, a loyal conven-
tion had been summoned to assemble in New Orleans in July.

The Mayor of the city, by means of his police, put in circula-
tion the report of his determination to suppress that body if it

266. Newark Daily Advertiser, Sept. 7, 1866, at 1, col. 7.

267. N.Y. Daily Tribune, Sept. 7, 1866, at 1, col. 4.

268. Id.

269. Washington (D.C.) Evening Chron,, Sept. 9, 1866, at 1, col. 4.
270. Id. at col. 7.

271. Id. at col. 5.
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should attempt to meet in the city of New Orleans. The judge
of the criminal court made a charge to the grand jury, in
which he discussed and endorsed the policy of Andrew John-
son, and instructed them to find bills of indictment against
those gentlemen who should respond to the call of the presi-
dent of the convention and the Governor of the State,?"

In a letter to the Mayor, according to the report, the union general
informed the Mayor that the meeting had not sought and did not need
permission to meet: “If these persons assemble, as you say is intended,
it will be, I presume, in virtue of the universally-conceded right of all
loyal citizens of the United States to meet peaceably, and discuss freely
questions concerning their civil governments . . . .*"® According to
the report, when the convention met its members were massacred with
the knowledge and connivance of local authorities.??*

After the convention, Southern unionists campaigned for Republi-
cans throughout the North.?’® In Trenton, New Jersey, Governor Ham-
ilton of Texas spoke on what he saw as the central issue of the
campaign:

The claims of Andrew Johnson to their confidence were predi-
cated on the declaration that he wants the Union restored.
They all wanted that, he said; but as for his part, althoug [sic}
much was said about the Union as it was and the Constitution
as it is. He wanted the Union as it wasn’t and the Constitution
as it isn’t. He wanted a Union of loyal men in which all, even
the humblest, can exercise the rights of American freemen
every where—not the least of which are the rights to speak, to
write and to impress their thoughts on the minds of
others. . . . Any other [Union] than one which guaranteed
these fundamental rights was worthless to him,37¢

Southern loyalists were not the only Republican activists to read
the rights of citizens to include the rights in the Bill of Rights. A
speech by Governor Hawley of Connecticut to a “Loyal Meeting” at
National Hall in Philadelphia also shows a broad reading of the rights
of American citizens. As reported by the Philadelphia Inquirer:

212. Id.

273. Id.

214. Id. at cols. 5-6.

275. N.Y. Daily Tribune, Sept. 11, 1866, at 5, col. 1.
276. Id. at col. 2.
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He claimed liberty, not only for men of Connecticut or Penn-
sylvania, not simply for men of the Anglo-Saxon race, but for
men of every race and color . . . . It was said that the whole
country was now free, and yet men now assembled in the
Loyal Convention in Philadelphia were denied the right of
meeting to petition for a redress of grievances.

There were men who had been honorably discharged
from our armies who had been ruthlessly stripped of the very
weapons given them by the Government for their fidelity to it.
He claimed that the war was not over until every man should
have free and uninterrupted possession of every right guaran-
teed him by the Constitution.?”?

Senator Yates suggested that the former rebellious states should
be barred from the Union until “every American citizen can travel to
every village and hamlet in these States, and speak his sentiments
freely, and be protected in his property, and enjoy his Constitutional
rights.”?" “Do you suppose,” Yates asked in his speech, “any of you
can go down South and express your sentiments freely in safety? No;
and yet the Constitution of the United States guarantees to the citizens
of each State all privileges and immunities in the several States,”3%

The idea that the thirteenth amendment clothed blacks with all
the rights of citizens was expressed by Republicans out of Congress,
just as it had been expressed by those in Congress. Judge Noah Davis
spoke to the Republican Union State Convention, held in Syracuse on
September 5, 1866, and noted that Congress had been given the power
to enforce the thirteenth amendment by appropriate legislation. That
amendment, Davis insisted, was intended to do more than merely
“change the name of a great evil.”

By force of the amendment the former slaves were at once
made freemen, possessed of the rights that belong under the
federal Constitution to persons who are free. The right freely
to -buy and sell; to do lawful labor and have its fruits; peace-
ably to assemble and petition against grievances; to keep and
bear arms; to be free from unreasonable searches and seizures;
to have liberty of conscience; to migrate from one State to
another, carrying with them these constitutional rights; to

277. Philadelphia Inquirer, Sept. 5, 1866, at 8, col. 3.
278. (Springfield) Daily IIL St. J., Sept. 21, 1866, at 2, col. 6.
279. IHd.
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“due process of law,” in the protection of life, liberty and
property; to the care and custody of their own children and
families—all these with their necessary incidents became
theirs as absolutely as they ever were the rights of the
proudest of their masters . . . . It is a badge of slavery when
a freeman, without conviction of a crime, is made subject,
without his consent, to laws depriving him of these rights, or
unjustly restricting their exercise, and especially to such laws
as do not equally affect all other citizens of the state.?8°

“Who will say,” Davis asked, “that Congress has not power to protect
all citizens everywhere, when necessary, in the enjoyment of rights ex-
pressly secured to them by the Constitution itself?*38!

Judge Davis’s discussion of section one was brief. It was, in his
judgment, “simply declaratory of existing law.”?®? But, he conceded,
many disagreed. The amendment was needed to clarify the law, to se-
cure the rights of all inhabitants of the rebel states. “The first and most
important of these is the right of citizenship both of the United States
and of the State, and to prevent the deprivation by States of the rights
_ to life, liberty and property, and the denial of the equal protection of
the laws,"288

The New York Soldiers and Sailors State Convention also sup-
ported the proposed amendment and the Republicans who advocated
it.?%* The address adopted by the Convention demonstrates, once again,
that for many the fourteenth amendment was declaratory of existing
rights of citizens already enforceable in the states. The address was
read by General Martindale. It insisted that if freedom “has not been
secured, if it is not entrenched and fortified in the Constitution and the
laws by the most complete and undeniable guarantees, we demand that
it shall be entrenched and guaranteed beyond all doabt and

280. Proceedings of the Republican Union State Convention 35 (Sept. 5, 1866).

281, IHd

282. Id. at 41.

283. Id. See also the speech of Lyman Tremain: “The first [section of the fourtccnth amend-
ment] defines citizenship of the United States, and prohibits any State from denying to any person
its privileges without legal process . . . . The first section is necessary to sccure to the mlllions of
newly created freedmen the rights of citizenship.” Id. at 20. Tremain noted that the Civil Rights
Bill might be held unconstitutional or repealed. “It seems, therefore, to be decmanded by every
consideration of justice and wise statesmanship that these persons should be sccured in the rights
and privileges of citizenship, the right to sue, to make contracts, to hold and transmit property and
to be witnesses, by an amendment of the constitution.” /d. at 20-21.

284. Albany Bvening J., Sept. 21, 1866, at 1, col. 3.
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misconstruction.”’?%®

The address complained of denial of rights basic to freedom. As an
example, it cited a South Carolina law that restricted the right of
blacks to sell, keep arms, travel, and work in such trades as mechanic
or shopkeeper without a license. The address found “[tjhis infamous
code” violative of *“freedom and of the United States Constitution,”
which “provided that ‘the right of the people to keep and bear arms
shall not be infringed,” also that ‘the citizens of each State shall be
entitled to the privileges and immunities of citizens in the several
States,’ [and] that no person ‘shall be deprived of life, liberty or prop-
erty without due process of law.’ "2%¢ The address concluded that if the
thirteenth amendment was not adequate to secure freedom to blacks,
loyalists were duty bound to support “still further amendments and ap-
propriate legislation.”2%?

Several Congressmen who spoke about the amendment after Con-
gress adjourned equated section one of the fourteenth amendment with
the Civil Rights Bill.2%® The equation is understandable. Both defined
citizenship and, in the view of Republicans, thereby secured to all per-
sons made citizens the rights, privileges, and immunities of American
citizenship.?®® Senator Trumbull spoke in Ilinois about the
amendment:

285. Id. at col. 3.

286. Id. at col. 4.

287. Id. at col. 5.

288. See speech of Senator Luke Poland to the Vermont legislature, reprinted In Daily (Bur-
lington, Vt.) Free Press, Nov. 23, 1866, at 2, col. 1, & Nov. 24, 1866, at 2, col. 1 (suggesting that
the Civil Rights Bill embodied the same principles as section one); speech of Senator George
Edmonds, reprinted in Daily (Burlington, Vt.) Free Press, Nov. 13, 1866, at 2, col. 2 & Nov. 14,
1866, at 2, col. 2 (summarizing section one as extending the rights and privileges of citizens to
blacks). Compare speech of Senator Stewart in the Daily Territorial Enterprise, Sept. 16, 1866, at
1, col. 2-3. Benjamin Butler's speech, recorded in the Daily Territorial Enterprise, Sept. 20, 1866,
at 1, col. 3, noted:

Therefore, it becomes the duly of every man to sustain the Congress, in sustaining
first the Civil Rights Bill, which gives to everybody their rights in every State; and sus-
tain Congress in giving protection to the negro, in holding these States where they are,
and insisting that free speech, a free press, civil and religious liberty, shall be guaranteed
until a change can be made, sustain the loyal men of the South.

See also speech of Senator Stewart reprinted in Daily Territorial Enterprise, Oct. 14, 1866, at 1,
col. 1. For a few other campaign statements saymg that the amendment covered the same ground
as the Civil Rights Bill and an argument that these vague statements show that the rights in the
Bill of Rights were not incorparated, sec Fairman, supra note 9, at 68-78. Of the statements
Fairman collected, one seems inconsistent with incorporation of the Bill of Rights, a speech by
Senator John Sherman saying that the sum and substance of the first clause was the right to come
and go, to sue, and to make contracts. Fairman, supra note 9, at 77.
289. See notes 75, 77 & 80-103 supra and accompanying text.
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The next step taken by Congress in the work of reconstruction
was the submission to the States, for their ratification, of an
amendment to the Constitution. The first clause of this
amendment secures civil liberty to all citizens of the United
States, whether native born or naturalized, and declares that
no State shall deprive any person of life, liberty, or property
without due process of law, nor deny to any person within its
jurisdiction the equal protection of the laws. An unnecessary
provision, perhaps since the abolition of slavery and the pas-
sage of the Civil Rights Bill; still the declaration of the great

. principles of individual freedom and civil liberty cannot be too
often repeated, and may well find a place in the fundamental
law of the land.?®®

It is possible, of course, that Trumbull believed that the great prin-
ciples of individual freedom and civil liberty did not include the rights
to free speech, freedom of religion, to be free from unreasonable
searches and seizures, to bear arms, or to be free from cruel and un-
usual punishment. He may have believed that the great principles of
civil liberty that he described were limited to the right to make and
enforce contracts, to sue, to give evidence, and to inherit, lease,
purchase, and sell real and personal property. But this is unlikely.
From his remarks in Congress, we know that Trumbull believed the
thirteenth amendment gave Congress power to secure practical free-
dom. Trumbull thought that state laws depriving blacks of the right to
teach, preach, or own property violated the rights of a freeman.*!
Some of Trumbull’s colleagues in Congress suggested that the freedom
guaranteed by the thirteenth amendment included liberties in the Bill
of Rights.?®? By making black citizens, the Civil Rights Bill secured to

them all rights, privileges, and immunities of citizens of the United
States.??3

Today the term *“civil rights” is often used to describe the rights in
the Bill of Rights. Republican use of the term often was equally broad.
Senator Wiley, speaking in Congress, said that blacks must be guaran-
teed “every civil right of man.” They must “be fully protected in the

290, Cincinnati Commercial, Sept. 3, 1866, at 2, col. 3.
291. See note 76 supra and accompanying text.
292. See, e.g.. notes 92-93 supra.

293. See notes 72-74 supra and accompanying text. See also Cong. GLosE, 39th Cong., Ist
Sess. 1153 (1866)(Thayer). -
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enjoyment of ‘life, liberty, and the pursuit of happiness.’ "> All
agreed, Wiley said, to “yield to the negro equality of civil rights” that
included “[a]ll that enters into the security and enjoyment of ‘life, lib-
erty and the pursuit of happiness.’ 3

A speech by Senator Nye in Nevada after Congress adjourned
shows that Republicans believed the Civil Rights Bill had a broad and
libertarian effect. “The gist of the whole bill,” Nye said, “was that it
clothed these heretofore downtrodden slaves with the vesture of Ameri-
can citizenship. . . . If the cry ‘I am a Roman citizen!’ protected the
Roman in his mongrel republic, with what redoubled force does the cry
that I am an American citizen protect me.”%%® From Nye’s remarks in
Congress, we know that he believed the guarantees of the Bill of Rights
were rights of citizens that limited the state as well as the federal gov-
ernment.?*” Nye concluded his speech by hailing the spirit of determi-
nation “that the fruits of this great victory shall not be lost; that it shall
result in securing in its perfection and fullness the sweets of political
and personal freedom to every citizen on this continent.”%

Congressman Woodbridge spoke to the Vermont legislature about
the amendment. He “read the proposed Constitutional amendment, and
dwelt at length upon each section.”2*® Unfortunately, the newspaper
account of his speech did not, giving only the following “synopsis™:

The question to be considered by the people was, are these
amendments republican in form? are they general in their ap-
plication? are they just to the whole country? and will they
answer the desired ends? They wish to cement the Union, that
any of us can go into any State in the Union with the declara-
tion “I am an American citizen,” with the same consciousness
of protection as of old it was sufficient for any citizen of the
Roman empire to say “I am a Roman citizen,”3%

Congressman Wilson of Iowa defended the amendment as neces-
sary to secure first amendment rights:

We must still guarantee to those boys the liberty of going into

294, CoNG. GLOBE, 39th Cong., Ist Sess. 3436 (1866).

295, Id. at 3437,

296. Daily Territorial Enterprise, Sept. 13, 1866, at 1, col. 2.
297. See notes 102-03 supra and accompanying text.

298. Daily Territorial Enterprise, Sept. 13, 1866, at 1, col. 2.
299. Brattleboro Vt. Recard and Farmer, Nov. 3, 1866, at 1.
300. Id.
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any part of the United States and causing their type to speak
as freely as when our army was there to back them. They
must have the same liberty of speech in any part of the South
as they always have had in the North. He would have no more
cross road committees to wait upon liberty loving men. . . .
The validity of the national debt shall never be questioned.
The rebels never should be remunerated for the loss of their
slaves.?®

Congressman Allison of Iowa explained why a change in the Con-
stitution was needed: “If any man asks me if I want the Constitution as
it was and the Union as it was, I tell him. No. I want a Constitution
and Union where free speech is possible, and where a man is a man
and not three fifths of a man.”®*?

Congressman Bingham also discussed the amendment during the
campaign. The proposal, he said, imposed a limitation on the states to
correct their abuses of power. It secured equal protection of the laws. It
was essential to the peace and safety of the Republic.

Hereafter the American people cannot have peace, if, as in the
past, States are permitted to take away freedom of speech,
and to condemn men, as felons, to the penitentiary for teach-
ing their fellow men that there is a hereafter, and a reward for
those who learn to do well.?*®

A reading of Republican speeches during the campaign reveals
that discussion of section one was often cursory. Some speakers did not
mention rights in the Bill of Rights.?*¢ Many, however, insisted on the
need for protection of rights in the Bill of Rights, and many demanded
protection of the constitutional rights of loyalists in the South.3°¢

B. Debate on Ratification of the Amendment

Most of the state legislatures that considered the fourteenth
amendment either kept no record of their debates, or their discussion
was so perfunctory that it shed little light on their understanding of its
meaning. Messages by Governors are available, but most are not help-

301. Burlington (Iowa) Hawk Eye, Sept. 13, 1866, at 1, col. 2.

302. Dubuque Daily Times, Sept. 8, 1866, at 1, col. 3.

303. Cincinnati Commercial, Aug. 27, 1866, at 1, col. 3.

304. See Fairman, supra note 9, at 68-78.

305. See, e.g., notes 264-86 & 301-03 supra and accompanying text.

IﬁeinOnline - 14 Conn. L. Rev. 292 (1981-1982)]




1982] FOURTEENTH AMENDMENT AND THE BILL OF RIGHTS 293

ful 3% The message of Governor Cox of Ohio, the debates of the Pen-
sylvania legislature, and a report by a committee of the Massachusetts
legislature are exceptions.

Governor Cox described the amendment as necessary to protect
“immunities” such as freedom of speech:

The [provisions] consist, first, of the grant of power to the Na-
tional government to protect the citizens of the whole country
in their legal privileges and immunities, should any State at-
tempt to oppress classes or individuals, or deprive them of
equal protection of the laws. . . .

A simple statement of these propositions is their complete
justification. The first was proven necessary long before the
war, when it was notorious that any attempt to exercise free-
dom of discussion in regard to the system which was then hur-
rying on the rebellion, was not tolerated in the Southern

~ States; and the State laws gave no real protection to immuni-
ties of this kind, which are the very essence of free
government. 37

Debates on the amendment in Pennsylvania were both lengthy and
recorded. Much of the debate involved partisan wrangling between
Republicans and Democrats. The dispute covered such topics as John
Brown and responsibility for the Civil War. Judging by the number
and frequency of their appeals to racism, Democrats considered it one
of their most potent political weapons.®® Still, there was some, often
quite general, discussion of section one. Some speakers noted a corre-
spondence between section one and the Civil Rights Bill.2%°

Representative Browne of Lawrence saw the issue as a battle be-
tween Republicans on one side “engaged in defending a constitutional
amendment to secure civil rights to every individual born in the land,
and upon the other side a party opposed to giving this security to civil
liberty and to civil right.”3** The amendment, Browne noted, defined

306. For a survey of some of this material and a contrary opinion, se¢ Fairman, supra note 9,
at 81-126.

307. Id. at 96.

308. See, e.g., Pa. Leg. Rec. app. LIII (1867).

309. [Id. at XVI. State Senator Bigham noted that section one of the amendment guaranteed
“State rights™ to every human being, but not political rights. /d. at XVI. He also suggested it put
the Civil Rights Bill in the Constitution. /d. at XVII. See also id, at XLV,

310. [d. at XXXL
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citizenship for the first time.®** Without it, a man born on “the soil of
Massachusetts, and a [presidential] elector might be incarcerated in
South Carolina, and sold for jail fees into interminable slavery.”’®!?
Brown wanted the government to have the power to protect its citizens.
He noted that “it is for the rights of States these gentlemen are con-
cerned. Are, then, States of more importance than men? For what are
States created but to conserve the rights of men?’’%1®

Representative Mann, another Republican supporter of the
amendment, answered those who claimed the amendment was useless
by recounting the suppression of free speech in the South before the
war. Those who ruled the South

denounced the Tribune as an abolition paper, and they only
had to say that any paper was an abolition paper to justify the
rifling and burning of mails. And from 1838 down to the sur-
render of Lee, there was an entire suppression of the freedom
of speech in those States. Not a syllable was uttered publicly
or privately against slavery, unless surrounded by walls so
thick that no one oustide could hear for fear [o]f vigilance
committees and star chamber courts.3

According to Mann, there had been rifling of the mails and “a denial
of the constitutional right of free speech.” Whoever “went down South
was obliged to put a padlock on his mouth.”®?®* Mann hailed the
amendment because it would secure equality before the law.??® The
provision would also

enable the Government to accomplish the object for which its
founders declared that Governments were established. . . .
What is the worth of a Government that wilfully neglects to
protect all its citizens in their rights of life, liberty and prop-
erty? And what reasons did the signers of the Declaration of
Independence give to the nations of the earth as a sufficient
excuse for throwing off their allegiance to the mother govern-
ment . . . 7 Their reason was that the old Government had
failed to maintain those rights of citizenship, of liberty and

311. Id. at XXXIL
312, Jd. at XXXIIL
313. .

314. Id. at XLV.
315. Id.

316. Id. at XLVIIL
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property, that it had failed to secure to the inhabitants of
these territories those rights to secure which was the chief ob-
ject of government.®"?

Representative M’Camant of Blair County insisted that the
amendment was :

necessary to secure to us the blessings of peace and the free-
dom of every man, woman and child in the country—that
‘freedom of speech and action which before the war was denied
and even now is denied to every man who has not been a rebel
or rebel sympathizer, a secessionist, or a traitor.3!8

He concluded by asking Democrats to be

as true to the Constitution as has been the Republican organi-
zation. Stand by us in demanding from the South that our
citizens and loyal men everywhere be protected by their laws
in the enjoyment of all their constitutional rights. . . . We
demand the freedom of speech and of the press; we demand,
sir, a Union reconstructed upon the principles of universal jus-
tice to all men, whether they be white or black.3'?

Representative Allen of Warren County compared the first section
of the amendment to the Pennsylvania Constitution and found no con-
tradiction.®*® Allen equated the citizenship clause, and indeed the en-
tire first section, with the first section of the Pennsylvania “Declaration
of Rights” that provided: “All men are born equally free and indepen-
dent, and have certain inherent and indefeasible rights, among which
are those of enjoying and defending life and liberty, of acquiring, pos-
sessing and protecting property and reputation, and of pursuing their
own happiness.”*?! Section one would not require black suffrage, but
would secure to blacks all the rights provided for in the Constitution.

I want to do to those colored men what I want to do to any
honest, deserving men. I want to give them the right of the
protection of the law, the right to hold property, and all the

317. I

318. I atlLV.

319. Id. at LVI (emphasis added). See also remarks by Ewing: the first section of the four-
teenth amendment would secure to the oppressed “all the privileges and rights of man,” fd. at
LIX, and Landon: the amendment would “make liberty a reality,” id. at LXXIX.

320. Id. at XCIX.

321. W
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rights which the Constitution provides for men—all the rights
which this amendment indicates—in full.®**

Allen apparently read the amendment’s privileges or immunities clause
to mean literally what it said—all rights guaranteed by the Constitu-
tion would be protected.

Democrats claimed that the amendment provided for ‘“consolida-
tion” and revolutionized the federal system.®2® Their reading of the
privileges or immunities clause was exceptionally broad. A privilege,
Representative Wallace insisted, meant “everything it is desireable to
have.”32¢ Representative Kurtz believed the privileges or immunities
clause permitted Congress to confer suffrage on blacks,%?®

The report of the Committee on Federal Relations of the Massa-
chusetts House of Representatives also provides a detailed statement of
how Republicans read section one. In Massachusetts, the amendment
faced strong opposition from radical Republicans because it did not di-
rectly provide suffrage to blacks. The majority report of the Committee
of the State House recommended rejection because of this shortcoming
and because the amendment provided no new securities to liberty.%*°
The report repeated old Republican refrains: it implicitly rejected the
Dred Scott decision by insisting that free blacks were citizens of the
United States and it implicitly rejected Barron v. Baltimore by insist-
ing that the Bill of Rights limited the states.

In response to the question whether the amendment gave any addi-
tional guarantees to human rights, the majority compared section one
to the original Constitution, which it read much as Joel Tiffany had.
Two questions emerged at the outset:

First. Does it give any additional guarantees to human
rights?

Second. Does the proposed amendment impair or endan-
ger any rights now recognized by the Constitution?3”

The Committee responded:

It is difficult to see how these provisions differ from those now
existing in the Constitution. The preanible to the Constitution

322, Id. (emphasis added).

323. See, e.g., id. at XIII.

34, Id

325. Id. at LIL

326. H.R. Doc. No. 149, Mass. Gen. Ct., at 1-4 (1867).
321. Id. at 2.
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grandly and solemnly declares: “WE, the people of the United
States, in order to form a more perfect union, establish justice,
insure domestic tranquillity, provide for the common defence,
promote the general welfare, and secure the blessings of lib-
erty to ourselves and our posterity, do ordain and establish this
Constitution for the United States of America.”

Many of our ablest jurists agree with the opinion of the
late Attorney-General Bates, that all native-born inhabitants
and naturalized aliens, without distinction of color or sex, are
citizens of the United States. The Constitution (Article IV,
section 2) declares,—"“The citizens of each state shall be enti-
tled to all privileges and immunities of citizens in the several
states.”

“Sect. 4. The United States shall guarantee to every state
in this Union a republican form of government.”

The Committee then cited the first, second, sixth, and seventh amend-
ments, and the due process clause. It asserted:

Nearly every one of the amendments to the Constitution grew
out of a jealousy for the rights of the people, and is in the
direction, more or less direct, of a guarantee of human rights.

It seems difficult to conceive how the provisions above
quoted, taken in connection with the whole tenor of the instru-
ment, could have been put into clearer language; and, upon
any fair rule of interpretation, these provisions cover the whole
ground of section first of the proposed amendment.

We are brought to the conclusion, therefore, that this first
section is, at best, mere surplusage; and that it is mischievous,
inasmuch as it is an admission, either that the same guaran-
tees do not exist in the present Constitution, or that if they are
there, they have been disregarded, and by long usage or acqui-
escence, this disregard has hardened into constitutional right;
and no security can be given that similar guarantees will not
be disregarded hereafter.52¢

The minority report did not dispute the merits of the amendment.
Nor did it dispute the interpretation given it by the majority report. It
simply found the amendment “a declaration of the true intent and

328. Id. at 2-4.

HeinOnline --- 14 Conn. L. Rev. 297 (1981-1985’




298 CONNECTICUT LAW REVIEW (Vol. 14:237
meaning of American citizenship.”%2°

IV. OTHER ARGUMENTS AGAINST INCORPORATION

Professor Fairman and other scholars opposing full incorporation
have insisted that the country would not have tolerated having the
“federal provisions on grand jury, criminal jury, and civil jury . ..
fastened upon them in 1868.”%%° Fairman described the seventh amend-
ment’s requirement of a civil jury as such a waste of time as to be an
“atrocity.”®! This argument ignores the realities of the political pro-
cess. The campaign of 1866 dealt with gut issues: rights of blacks, the
political power of the rebellious Southern states, racism, and protection
for loyalists in the South. These were issues that could and did defeat
politicians. No politician, then or since, is likely to be defeated for ad-
vocating grand juries, criminal juries of twelve, or the right to jury trial
in civil cases where the damages exceed twenty dollars. Fairman’s ar-
gument assumes that Republicans in state legislatures would allow the
South a dramatic increase of political power by counting disen-
franchised blacks for purposes of representation rather than provide for
jury trials in civil cases where the damages exceed twenty dollars.
Outside the pages of law review articles, politicians do not behave in
this fashion.

In any case, it is unlikely that Republicans would have shared the
view that the seventh amendment jury trial requirement was an “atroc-
ity.” Republicans were familiar with real atrocities. Slavery was an
anathema to them. Even worse, however, were provisions of fugitive
slave laws that had extended the grasp of slavery into the North.
Northern opponents of slavery watched with horror the spectacle of
people being captured in their states and hauled into slavery. To
Republicans, Northern blacks—free as well as escaped slaves—faced
capture and enslavement.?®?

Opponents of slavery responded by arguing that all people in their
states were free and by insisting on procedural guarantees secured to

329. Id. at 25. In 1871, Bingham said that the privileges and immunities of citizens of tho
United States under the fourteenth amendment included those rights in the first eight amend-
ments. CoNG. GLOBE, 42d Cong., st Sess. app. 84 (1871). But ¢f.,, H.R. Repr. No. 22, 41st
Cong., 3d Sess. 1 (1871), reprinted in A. AVINS, THE RECONSTRUCTION AMENDMENTS' DEDATES
466 (1967). On subsequent legistative construction of the privileges and immunities clause, sco
Crosskey, supra note 9, at 90-110.

330. Fairman, supra note 9, at 137.

331. Fairman, A4 Reply to Professor Crosskey, 22 U. CHi. L. Rev. 144, 155 (1954).

332. See generally MoRRIs, supra note 29, at Chs. 10-12.
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free persons.®®® Among the most important of these guarantees were
trial by jury, the writ of habeas corpus, and the writ de homine replegi-
ando, an ancient writ designed to test the question of freedom, which
secured trial by jury.®*

Trial by jury was an issue on which both abolitionists and more
moderate politicians agreed. Benjamin Lundy, a veteran abolitionist,
had warned in 1837 that free blacks were being seized and sold into
slavery. Lundy’s solution was “trial by jury in all cases of claims to
service, that the acknowledged rights, privileges, and immunities of our
own citizens may be duly guarded and protected.”s? Several states,
through personal liberty laws, provided for trial by jury in the case of
alleged fugitive slaves and secured other procedural rights to alleged
slaves.33®

These protections were crippled by the Supreme Court’s decision
in Prigg v. Pennsylvania®* and by the Fugitive Slave Act of 1850.3%8
Prigg held the federal power over fugitive slaves exclusive, permitting
the seizure of blacks in the free states without any of the guarantees
prescribed by personal liberty laws.3*® The Fugitive Slave Act of 1850
explicitly provided that blacks could be denied the right to testify, to
cross-examine, and to receive a jury trial before they were delivered to
those claiming them as slaves.¢°

These restrictions on liberty produced protests from Northerners,
who insisted that fugitive slave laws violated the fourth, fifth, and sev-
enth amendments.®* Supporters of the laws replied that such guaran-
tees applied only to citizens, not to slaves. But that, as opponents of
slavery noted, was the very matter to be resolved.*?

The Fugitive Slave Act of 1850 was vigorously attacked by anti-
slavery legislators. Congressman Mann of Massachusetts argued that a
claim for a fugitive was a suit at common law that, under the seventh
amendment, required a jury trial.®*® He believed that the Fugitive

333. Id. at 77-78. See also id. at 90-92, 137-38.

334, Id. at 89, 77.

335. Id. at 74.

336. Id. at 71-93.

337. 41 US. (16 Pet.) 539 (1842).

338. For discussions of the Fugitive Slave Act, ch. 60, §§ 1-10, 9 Stat. 462 (1850), see MoR-
RIS, supra note 29, at 130-47. See also S. CAMPBELL, THE StAvE CATCHERS, at 3-48 (1968).

339. 41 U.S. (16 Pet.) at 622.

340. CaAMPBELL, supra note 338, at 32-46.

341. MoRrRIs, supra note 29, at 78.

342, Id.

343. Id. at 137.
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Slave Act also violated the due process clause, which required a jury
trial, and the fourth amendment. “What ‘seizure’ can be more ‘unrea-
sonable,” than one whose object is, not an ultimate trial, but bondage
forever, without trial?”%%* When the Fugitive Slave Act was finally
abolished in 1864 by a Republican Congress, its repeal was justified as
securing trial by jury “in accordance with the Constitution of the
United States and the laws of the State where such person is found.”%¢®

Trial by jury in civil cases where the amount in controversy ex-
ceeds twenty dollars may be an *“atrocity” to some. But to a number of
Republicans, it was one of the precious guarantees of the Bill of Rights
designed to prevent atrocities.

Another argument asserting that section one did not apply the Bill
of Rights to the states is that the due process clause would appear in
the amendment twice, once as a privilege or immunity of citizens, and
again in the due process clause as a protection for all persons. Professor
Fairman has suggested that one might attribute to the Committee “a
design to give the citizen the protection of the entire Bill of Rights, and
then” extend due process to aliens as well. But, Fairman tells us, no
particular interest in aliens was expressed, so such an interpretation
must be rejected.®

Fairman overlooks the effect of the struggle against slavery on the
amendment. Republicans had believed and announced in their party
platforms that the due process clause prohibited slavery in national ter-

344. Id. at 138.

345. CONG. GLOBE, 38th Cong., Ist Sess. 2919 (1864)(Morris). At least some Southern states
had denied slaves the right to trial by jury. See State v. Dick, 4 La. Ann. 182 (1849); Avlns,
supra note 9. On subsequent legislative construction of the privileges and immunitics clause, sco
Crosskey, supra note 9, at 90-100; Fairman, supra note 9, at 15-16 & 24-25. Aftcr 1866, a
number of Republican Congressmen indicated their beliel that the privileges and immunitics
clause of the fourteenth amendment included rights set out in the Bill of Rights. See, e.g.. Cona,
GLOBE, 42d Cong., st Sess. 334 (Hoar); 382 (Hawley); 414 (Roberts); 476 (Dawes) (187)). For
another example, see CONG. GLOBE, 41st Cong., 2d Sess. 515 (1870)(Fowler). Scveral Congress-
men explicitly said that trial by jury was protected by the fourtcenth amcndment. See, e.g.,
CoNG. GLOBE, 42d Cong., 2d Sess. 844 (1872)(Sherman). Sherman believed that the privileges
and immunities secured by the fourteenth amendment included those defined in the Constitution
including rights secured by the amendments. But he denied that these encompassed all privileges
and immunities of citizens of the United States. /d. at 843, Representative Lawrence also belicved
that the seventh amendment trial by jury was one of the rights protected from state interferenco
by the fourteenth amendment. CoNG. GLoBE, 41st Cong., 3d Sess. 1245 (1871). For Southcrn
Democrats who accepted the idea that the first eight amendments to the Constitution were privi-
leges and immunities under the fourteenth amendment and protected from state interfcrenco, sco
2 CoNnG. REC. 241-42 (Senator Norwood); 384 (Representative Mills) (1874). See Avins, supra
note 9.

346. Fairman, supra note 9, at 59.
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ritories. As to the states, however, most Republicans believed that due
process guarantees were limited to citizens,*” The amendment con-
tained conscious duplication to prevent any person from ever again suf-
fering atrocities like slavery. Indeed, Bingham explained that a grant of
power such as that sought in his prototype of section one had not been
included in the Constitution because such power “would have been ut-
terly incompatible with the existence of slavery in any State; for al-
though slaves might not have been admitted to be citizens they must
have been admitted to be persons.”‘®
Shaped, no doubt, by the law’s treatment of slaves, concern for the
rights of aliens was also expressed in the debate on the Civil Rights
Bill. Congressman Wilson believed that Congress could not protect in-
habitants who were not citizens under the Civil Rights Bill.**® Since
Wilson justified the bill by citing Congress’s power to enforce the Bill
of Rights in the states, he apparently believed such power was limited
to citizens.3*®
Congressman Bingham was convinced that Congress lacked the
power to pass the Civil Rights Bjll. Beyond that, he objected to the
Civil Rights Bill because it did not follow the scope of the fifth amend-
ment and protect “strangers” as well. The bill, Bingham complained,
would permit the states to deny aliens their due process rights,*** The
fourteenth amendment’s duplication in the case of persons was con-
. sciously designed to protect those who were not citizens and to prevent
denials of due process such as those that had characterized slavery.

CONCLUSION

The weight of the evidence supports the conclusion that the four-
teenth amendment was designed to require the states to respect all the
guarantees of the Bill of Rights. The plain language of the amendment,
which provides that no state could abridge the privileges or immunities
of citizens of the United States, says as much. The natural place to
look for the privileges and immunities of citizens of the United States
is in the enumeration of rights in the Constitution. These certainly in-
clude the rights in the Bill of Rights, together with other rights secured

347. NATIONAL PARTY PLATFORMS 27, 32-33. (D. Johnson ed. 1956). See Conc. GLOBE, 37th
Cong., 2d Sess. 1638-39 (1862); note 45 supra.

348. CoNG. GLOBE, 39th Cong., 1st Sess. 1090 (1866).

349. Id. at 1115

350. Id. at 1294.

351. Id. at 1291-92.
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to the citizen, such as the right to the writ of habeas corpus.

One of the most common contemporary descriptions of section one
was that it protected the rights of citizens of the United States or all
the rights the Constitution secured. Both Bingham and Howard de-
scribed section one or its prototype as securing the rights in the Bill of
Rights from state interference. Both said that a constitutional amend-
ment was needed to correct the doctrine set out in Barron v. Baltimore
that the Bill of Rights did not limit the states.®*2 In addition, several
other Congressmen who spoke in the 39th Congress said that they
wanted a constitutional amendment to secure and enforce “all the
guarantees” of the Constitution,®®® a phrase that embraces the rights in
the Bill of Rights.

Most Republicans believed the states were already required to
obey the Bill of Rights. They did not accept the “positivist” notion that
the Constitution was merely what the Supreme Court of the moment
said it was. For many Republicans, the amendment merely declared
constitutional law properly understood. Not a single Republican in the
39th Congress said in debate that states were not and should not be
required to obey the Bill of Rights. Barron v. Baltimore was mentioned
only when Republicans urged its repudiation.®®

Some scholars have relied on statements that the amendment was
already in the Constitution, or already there except for equal protec-
tion, to bolster their contention that the amendment was not intended
to apply the Bill of Rights to the states.?*® By comparable logic, one
might argue that the amendment did not make blacks citizens or did
not require the states to accord due process because some Republicans
thought the Constitution provided for these things before its
amendment.

The major argument scholars have made to prove that the amend-
ment was not designed to apply the Bill of Rights to the states is that
most of its supporters did not say the amendment would apply the Bill
of Rights to the states, and that some did say that the Civil Rights Bill
contained the same principles as those set out in the amendment.?®®

This insistence that supporters of the amendment should use the

352. See notes 136, 138, 144, 162, 165 & 167-70 supra and accompanying tcxt (Bingham);
note 241 supra (Howard).

353. See notes 108-10 & 141 supra and accompanying text.

354. See notes 167-68 & 241 supra and accompanying text.

355. Fairman, supra note 9, at 51.

356. See generally id, at 43-134.
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phrase “Bill of Rights” is curious. When Congressman Bingham used
the phrase, these scholars insist that he did not really mean the amend-
ments to the Constitution, but was using the phrase in a technical
sense, never heard of before or since. In any case, advocates of section
one did use phrases that included Bill of Rights liberties. In fact, they
used phrases that were more accurate, since the rights of American
citizens include, but are not limited to, those in the Bill of Rights, Sup-
porters said that the amendment would secure all rights of citizens of
the United States;*** the rights thrown around the citizen by the su-
preme law of the land;®®® all his rights to every citizen;*° the privileges
conferred on every citizen by the federal Constitution;*®® the full enjoy-
ment of all constitutional rights;*®* every right guaranteed by the Con-
stitution;3®2 constitutional rights;*®* individual freedom and civil lib-
erty;*®¢ immunities such as freedom of speech;3%° civil liberty and civil
rights;3®¢ protection of life, liberty, and property;*®? all the rights that
the Constitution provides,*®® and the rights of citizens enumerated in
the Constitution.*®® In evaluating the meaning of these broad state-
ments, it is important to remember that they referred to constitutional
limitations specifically placed on the states in the interest of liberty.
Statements such as these have been rejected as too broad. However,
when Republicans mentioned particular rights in the Bill of Rights,
such as freedom of speech, their statements are rejected as too
narrow.37°

Another argument purporting to prove that the amendment did
not apply the Bill of Rights to the states is that some speakers support-
ing the amendment said the Civil Rights Bill covered exactly the
ground of the amendment or contained the same principles.>” Since

357. See notes 248-50 & 255 supra and accompanying text.

358. See note 254 supra and accompanying text.

359. See note 256 supra and accompanying text.

360. See note 259 supra and accompanying text.

361. See notes 261 & 319 supra and accompanying text.

362. See note 277 supra and accompanying text.

363. See note 278 supra and accompanying text.

364. See note 290 supra and accompanying text.

365. See note 307 supra and accompanying text.

366. See note 310 supra and accompanying text.

367. See note 317 supra and accompanying text.

368. See note 322 supra and accompanying text.

369. See note 264 supra and accompanying text,

370. Fairman, supra note 9, at 76-77.

371. Id. at 68-81. Fairman uses this evidence to reject total mcorpomlwn but ultimately sup-
ports selective incorporation. Id. at 138-39. Raoul Berger rejects any incorporation. BERGER,
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none of the rights in the Bill of Rights are spelled out in the Civil
Rights Bill, the argument goes, section one could not have been
designed to apply the guarantees of the Bill of Rights to the states.®™®
The problem with this argument is that it proves too much.

The Civil Rights Bill, it will be recalled, made people born in the
United States American citizens. It secured to such citizens

the same right, in every State and Territory in the United
States, to make and enforce contracts, to sue, be parties, and
give evidence, to inherit, purchase, lease, sell, hold, and convey
real and personal property, and to full and equal benefit of all
laws and proceedings for security of person and property, as is
enjoyed by white citizens.>?®

If the amendment and the Civil Rights Bill cover exactly the same
ground, the Civil Rights Bill contains at least one guarantee from the
Bill of Rights—a federal standard of due process. The implication is
that the federal constitutional guarantee of due process already applied
to the states prior to the passage of the fourteenth amendment, an im-
plication contrary to Barron v. Baltimore.

A second problem with this argument is that the phrase “full and
equal benefit of all laws and proceedings for the security of person and
property, as is enjoyed by white citizens” was sufficiently broad to en-
compass the rights in the Bill of Rights—particularly because virtually
all Republicans expressing themselves on the subject thought that the
Constitution, properly interpreted, made those rights a limit on the
states. Rights in the Bill of Rights had been described as provisions for
security of person and property both before and after the adoption of
the fourteenth amendment. Finally, Republicans believed that making
blacks citizens would secure to them all rights, privileges, and immuni-
ties of American citizens, rights most Republicans considered univer-
sally applicable.

The privileges and immunities clause was the primary vehicle
through which Bingham, Howard, and their colleagues intended to
force the states to obey the commands of the Bill of Rights. The rights
in the Bill of Rights and all other privileges and immunities of citizens
of the United States were to be respected by the states. Read simply

supra note 4, at 134-56, 413,

372. BERGER, supra note 4, at 152.

373. Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27, reprinted in R. CARR, FEDERAL PROTEC-
TI0N OF CiviL RiGHTs 211 (app. 1) (1964).
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and literally, the clause commands such a result.

Power to compel obedience was given to both Congress and the
courts. Republicans repeatedly said that the passage of the amendment
put enforcement of its principles beyond the power of congressional
majorities. These statements clearly presuppose judicial enforcement.®¢

Some Republicans also read the due process clause to apply the
Bill of Rights to the states. The process required was the traditional
one of trial in the courts. So a number of Republicans read the clause
to mean that a person could be deprived of his rights, including those
guaranteed by the Bill of Rights, only after conviction of a crime with
all the procedural protections inherent in such a trial, or after a trial
with all the safeguards that would protect a party in an action involv-
ing property.®™ As Senator Sumner saw it, the due process clause
“[blrief as it is, it is in itself alone a whole Bill of Rights.”’?"® Finally,
as Professor Crosskey has noted, many of the guarantees in the Bill of
Rights are “process” guarantees. Prior to the framing of the fourteenth
amendment, the Court had suggested that procedural guarantees set
out in the Constitution were part of the process required by the due
process clause.???

Since the fourteenth amendment was designed to apply the Bill of
Rights to the states, should the guarantees limit the states in the same
sense they limit the federal government? Justices who have argued for
a different standard have typically assumed that the amendment was
not designed to apply the Bill of Rights to the states, but only to apply
those rights “implicit in the concept of ordered liberty.”3”® Many rights
that the framers of the Bill of Rights or of the fourteenth amendment
considered implicit seem, to more modern judges, not so essential.>”

Since the rights in the Bill of Rights were to limit state power

374. CoNG. GLOBE, 39th Cong., Ist Sess. 2462 (Garfield—referring to the principles of the
Civil Rights Bill), 2896 (Howard—rights of citizens under the Civil Rights Bill put beyond mere
legislative power) (1866).

375. See Cong. GLOBE, 38th Cong., 1st Sess. 1480 (1866)(Sumner). To deprive free persons
of rights in the Bill of Rights without conviction of a erime was, Judge Davis believed, a badge of
slavery. Proceedings of the Republican Union State Convention 35 (Sept. 5, 1866).

376. CoONG. GLOBE, 38th Cong., Ist Sess. 1480 (1866)(Sumner).

377. Crosskey, supra note 9, at 6-7 (citing Murray’s Lessee v. Hoboken Land & Improve-
ments Co., 59 US. (18 How.) 272 (1856)).

378. See, e.g., Pointer v. Texas, 380 U.S. 400, 408-09 (1965)(Harlan, J., concurring); Adam-
son v. California, 332 US. 46, 61-63 (1947)(Frankfurter, J., concurring); Palko v. Connccticut,
302 US. 319 (1937).

379. See, e.g., Adamson v. California, 332 US. 46 (1947); Palko v. Connecticut, 302 US.
319 (1937).
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under the fourteenth amendment, it is much more difficult, as a matter
of language and logic, to argue that the states should be bound by a
different standard. It is not impossible, however. Considerations of fed-
eralism and deference to the police powers of the states could permit
such an analysis. On this question, the debates surrounding the four-
teenth amendment provide no direct guidance. Still, the restrictions on
freedom of speech and other basic liberties in the South before the
Civil War were justified under the police powers of the states. The
framers of the amendment believed that the courts had done an inade-
quate job of protecting citizens from such abuses of state police power.
For this reason, it seems unlikely that the framers of the fourteenth
amendment would choose to vest the courts with an undefined power to
approve state restrictions on liberty. This is particularly so since
Republicans had little patience with the argument that protection of
individual rights would interfere with any legitimate rights of the
, states.

Today, the idea that the states should be required to obey the Bill
of Rights is under attack, an attack advanced in the name of history
and the duty of fidelity to the intention of its framers. States, we are
told, must be free to experiment.38°

The framers of the fourteenth amendment had lived through thirty
years of state and federal experiments with the rights in the Bill of
Rights. The history of those years shows, as clearly as history shows
anything, the need for strict adherence to the rights in the Bill of
Rights.

As Justice Black noted in dissent in Adamson v. California:

I cannot consider the Bill of Rights to be an outworn 18th
Century “straight jacket™ . . . . Its provisions may be thought
outdated abstractions by some. And it is true that they were
designed to meet ancient evils. But they are the same kind of
human evils that have emerged from century to century when-
ever excessive power is sought by the few at the expense of the
many. In my judgment the people of no nation can lose their
liberty so long as a Bill of Rights like ours survives and its
basic purposes are conscientiously interpreted, enforced and
respected.®®?

380. See, e.g.. Johnson v. Louisiana, 406 U.S. 356, 376 (1972)(Powell, J., concurring).
381, Adamson v. California, 332 U.S. 46, 89 (1947)(Black, J., dissenting).
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