
Further Adventures of the Nine Lived Cat: 
A Response to Mr. Berger on Incorporation 

of the Bi i  of Rights 

The theory that the Bill of Rights was incorporated as a limit on the states 
by the fourteenth amendment, Raoul Berger tells us, has been "[d]iscredited 
by Professor Charles Fairman in a study with which even activists" agree.' A 
virtually solid wall of contemporary scholarly opinion, Berger implies, has 
been confronted by my "attempt" to revive the doctrine of incorporati~n.~ In 
fact, however, a number of scholars either have found the amendment was 
designed to make the states obey the Bill of Rights or have failed to recognize 
that such a point of view has been discredited? 

From an historical point of view, the problem is to find what Republicans 
in the Thirty-ninth Congress understood the fourteenth amendment to mean. 
In the search for this understanding, we should accept Republicans on their 
own terms. To treat them as first year law students who have failed to master 
constitutional law does not advance our understanding of their purpose or of 
the intended meaning of the fourteenth amendment. In the same way, an 
attempt to squeeze the framers of the fourteenth amendment into judicially 
accepted orthodox constructions of the Constitution does nothing to advance 
our understanding of their purposes unless, of course, they themselves ac- 
cepted these orthodox constructions. 

The fourteenth amendment should be assessed in light of the history that 
produced it. Part of that history was Republican concern for the rights of 
blacks. An equally important part was Republican concern for the protection 
of the constitutional rights of all citizens, rights that the Republicans con- 
sidered to be limits on the states. In service of their concern for protection of 
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individual liberty virtually all Republicans who spoke on the subject in 
Co ess from 1864 to 1866 embraced the idea that the rights in the Bill of 

'ght were absolute rights of citizens--absolute in the sense that the states 
could t infringe them. In addition, leading Republicans read the article IV 

ges and immunities clause to protect absolute rights to liberty that the d 
states, as well as the federal government, could not deny. 

The statements of two of the three leading Republican proponents of the 
fourteenth amendment-that is, Republican members of the Joint Committee 
that had charge of the amendment-clearly indicate an intent to require the 
states to obey the commands of the Bill of Rights. The most common 
Republican description of the fourteenth amendment was that it would protect 
"all rights of  citizen^."^ 

To overcome these obstacles in the way of his rejection of incorporation 
of the Bill of Rights, Mr. Berger has produced an extraordinary analysis. 
Whether he is successfbl is something the reader must judge. 

Mr. Berger at once alerts his readers that I am an "activist" who has 
"reasoned back from the 'right result,' a method reminiscent of 'the end 
justifies the means."" First, how do such labels advance analysis? Second, 
Mr. Berger's conclusion is based on a misunderstanding. In my study I made 
clear that I based my analysis on history, not policy! When I suggested 
that the Supreme Court had been approaching the "right" result on the 
issue of incorporation for the "wrong" reason, I referred to the result I 
considered correct based on the language of the amendment and the weight of 
the evidence as to the historical intentions of its framers. Since in this case, at 
least, history and public policy point to the same result, we are twice blessed. 

I was genuinely puzzled that Mr. Berger ignored Professor Crosskey's 
143-page article on the fourteenth amendment and the Bill of ~ights; an 
article that criticized Professor Fainnan's 169-page Stanford Law Review 
articles on which Mr. Berger relied so heavily. The puzzle is now solved. Mr. 
Berger tells us, 'There is nothing 'curious' about my disregard. Professor 
Julius Goebel wrote that 'Crosskey's performance, measured by even the 
least exacting scholarly standards, is . . . without merit. . . ."'9 What Mr. 
Bergei fails to make clear is that Professor Goebel and the other commenta- 
tors he cites wrote not about Crosskey's article responding to Fairman but 
about his book, Politics and the Con~titution.'~ The article was largely devot- 
ed to material not included in the book." 

4. For specific support for these contentions. see text accompanying notes 27-28. 33.43 and 123 infia. 
5. Berger, supra note I. at 435. 
6. See Curtis, supra note 2. at 47.49, and indeed the entire article. 
7. Crosskey. supra note 3. 
8. Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights?, 2 STAN. L. REV. 5 (1949) 
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At any rate, scholars should not be consigned to outer darkness in this 
fashion. Scholars, being human beings, all make mistakes. Professor 
Crosskey, l i e  Professor Fairman and Mr. Berger and myself, no doubt made 
his share. Nevertheless, the idea that a major article criticizing another can be 
totally ignored because of reviews of a previous book by the author is 
unacceptable. 

If we are to progress in our knowledge of a subject, we need to recognize 
and eliminate mistakes, our own and those of others. Those who ignore the 
work of a critic of an author on whom they rely are doomed to repeat and 
multiply the author's mistakes. This, lamentably, is just what happened to 
Mr. Berger, and this is true whether Crosskey is "right" or "wrong." 

Had he not contemptuously dismissed Professor Crosskey's article as 
unworthy of attention, Mr. Berger could have avoided a number of mistakes, 
including his assertion that there was "no inkling" that the North had become 
dissatisfied with protections the Bill of Rights received from the states from 
1789 to 1866;" his assumption that anti-slavery legal thought had no s-- 
cant impact on Republican ideology;" his citation of Judge Hale to prove that 
incorporation of the Bill of Rights as a limit on the states would have been 
regarded as an intolerable interference with state sovereignty, when in fact 
Judge Hale thought the states were already required to obey the Bill of 
~ i g h t s ; ' ~  his citation of James Wilson as believing it unacceptable that the 
states should obey the Bill of Rights, when in fact Wilson thought that they 
were already required to obey it and that this was highly desirable;" his claim 
that the failure of any major newspaper to report Senator Howard's speech on 
incorporation somehow robbed it of its authority, when in fact the speech was 
reported in detail on page one of the New York ~irnes;' and his misconstruc- 
tion and rniscitation of reaarks by Giles Hotchkiss." 

The fourteenth amendment provides in part that ''[alll persons born or 
naturalized in the United States and subject to the jurisdiction thereof are 
citizens of the United States. No state shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 

12. See R. BERGER GOVERNMENT BY JUDICIARY 182 (19TT) [hminafter cited ar GOVERNMENT BY 
JUDICwtu]. 

13. See Berger. supra note 1, at 44M9. See generally GOVERNMENT BY JUDICIARY, supra note 12, at 
134-56. 230-45; Crosskey. supra note 3. at 1lL21. 

14. See GOVEWMWT BY JUDICIARY. supra note 12. at 153-54. 178 a47; Crosskey. supra note 3. at 
3&32; Curtis, supra note 2. at S 7 1 .  

13. See GOVERNMENT BY JUDICIARY, supra note 12. at 143;Crorskey. supra mte 3. at 49;CuRis. supra 
note 2. at 91. 

16. See GOVERNMENT BY JUDICIARY, supra note 12, at 148 n.66. Betgw also suggests that if incorpora- 
tion were the intent of the hmcn. "honesty muired disclosure." Id. at 153. Why disclosure in tbe Congres- 
sional Globe (not to mention page one of the New York m n ~ )  is not suf6icient. he does not explain. See 
Crosskey. supra note 3. at 101-03; Curbis, supra note 2. at %%. 

17. See GOVERNMENT BY JUDICIARY, supra note 12, at 22& Crosskey, supra note 3, at 44, Curtis, supra 
note 2, at 99-100. 

I Heinonline --- 43 Ohio St. L.J. 91 (1 982) 1 



92 OHIO STATE LAW JOURNAL vol .  43:89 

States. . . ." To me it seems that a natural reading of "privileges or immuni- 
ties" is that the phrase is equivalent to "rights." The amendment read that 
way says that no state shall abridge the rights of citizens of the United States. 
These rights, literally understood, would include all rights of citizens provided 
for in the Constitution, including rights set out in the Bill of Rights. 

To treat the words "privileges or immunities" in this way, Berger 
announces, is "arrant nonsense" because we ded with legal provisions, not 
"street terms."" Berger seems to say that the idea that article IV meant such 
a thing is silly.Ig The point I was discussing was the natural meaning of the 
words in the fourteenth amendment, not the somewhat different language of 
article IV. 

To determine, simply as a matter of language, whether the words "priv- 
ileges o r  immunities" could reasonably be read to include the rights in the Bill 
of Rights, I thought it was significant that Justices of the Supreme Court had 
used the words as encompassing the rights in the Bill of Rights. So Justice 
Cardozo in Palko v. ~onnect icut~ used the phrase "privileges and immuni- 
ties" to describe the rights in the Bill of ~ights.'' Cardozo did not hold that all 
the privileges or immunities (or rights) in the Bill of Rights were applicable to 
the states under the privileges or immunities clause of the fourteenth amend- 
ment. The Court had held otherwise? What he did do, however, was re- 
peatedly use the words "privileges and immunities" to describe the rights in 
the Bill of Rights. Nor was he done. Justice Bradley, speaking for the Court, 
had used the words "privileges and immunities" to describe fourth and fifth 
amendment rights? And in Near v. Minnesota," during oral argument, Chief 
Justice Hughes told counsel for the State of Minnesota: "Mou need not 
argue further whether or not freedom of the press was a privilege or immu~ty  
under the Fourteenth Amendment," since he felt prior decisions of the court 
had so held." That Justices of the Supreme Court have used the words 
"privileges and immunities" to encompass the rights in the Bill of Rights 
shows that such a use of the phrase is a natural one. Why the use of the phrase 

18. Berger. supra note I. at 436.437. 
19. Id. at 436. 
20. 302 U.S. 319 (1937). 
21. Id. at 3 W 6 :  
The exclusion of these immunities and privileges [indictment by grand jury, jury trial. protection 
against self incrimination, and double jcopardyl from the privileges and immunities protected against 
the action of the States has not been arbiuary or casual. It has been dictated by a study and apprecia- 
tion of the meaning, the essential implications, of liberty itself. 

We reach a merent  plane of social and moral values when we m s  to the privikges and immu- 
nities that have been taken over from the earlierarticles of the Federal Bill of Rights and brought within 
the Fourteenth Amendment by a process of absorption. These in their origin were effective against the 
federal government alone. If the Fourteenth Amendment has absorbed them, the process of absorption 
has bad its source in the belief Lhat neither liberty nor justice would exist if they were d e e d .  
22. E-g., Maxwell v. Dow. 176 U.S. 581 (IWO). 
23. Boyd v. United States, 1 I6 U.S. 616 (1886). The Court in Boyd described the fourch and fifth amend- 

ment issues in the case as "a very grave question of constitutional law. involving the personal security and 
privileges and immunities of the citizen." Id. at 618. 

24. 283 U.S. 697 (1931). 
2fi. F. FRIENDLY. MINNESOTA RAG 129 (1981). 
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should be an adequate way for a Justice to describe rights in the Bill of Rights, 
but not adequate for a congressman, is something I do not understand. 

A number of Republicans in the Thirty-ninth Congress read the four- 
teenth amendment to mean that the rights of citizens of the United States 
would not be abridged by any state or that all the constitutional rights of 
American citizens would be pr~tected.'~ Taken literally, the rights of 
American citizens would, of course, include rights embodied in the Bill of 
Rights. The fact that Republicans had been very unhappy with the protection 
rights in the Bill of Rights received from the states:' together with the fact 
that almost all Republicans who spoke on the subject in the Thiiy-eighth and 
Thirty-ninth Congresses seem to have believed that the states were already or 
should be required to respect the rights in the Bill of Rights, further confirms 
such an interpretation.= It gives us some guidance as to what Republicans 
meant when they referred to the rights of citizens. 

A. Article N and the Fourteenth Amendment 

Article 1V provides that the citizens of each state shall be entitled to the 
privileges and immunities of citizens in the several states. The fourteenth 
amendment provides that no state shall abridge the privileges or immunities of 
citizens of the United States. There are differences in the language of the 
provisions. The most important is that the fourteenth amendment tells us 
what privileges or immunities (or, as I argue, "rights") it is talking 
about. They are all those belonging to citizens of the United States. Conse- 
quently, it recognizes a body of national privileges that cannot be infringed by 
any state. In the case of the rights of citizens of a state under state law, the 
rights are, of course, not absolute. Subject to the limits of state constitutions, 
the state could eliminate them altogether by ordinary legislation. 

As Justice Bradley noted in discussing the difference between the four- 
teenth amendment and the conventional judicial interpretation of article IV, 
"[Tlhe fourteenth amendment prohibits any state from abridging the priv- 
ileges or immunities of the citizens of the United States, whether its own 
citizens or any others. It not merely requires equality of privileges; but it 
demands that the privileges and immunities of all citizens shall be absolutely 
unabridged, unimpaired."* Bradley concluded that the amendment protects 

26. CONG. GLOBE. 3% Cong., 1st Sess. 3038 (Yaks). 3167 (Windom), App. 236 (Baku) (1866). The 
Republican national conunittee referred to it as protecting "all h e  rights of citizens." SPRINGFIELD ILLINOIS 
STATE JOURNAL. Sept. 24. 1866, at I. col. 4. Others referred to full enjoyment of all constitutional rights. PA. 
LEGIS. REC. at LVI (1861). 

27. See Cuds, supra note 2. at 5044. 
28. See, e.g.. id.; see note 121 iqfra. 
29. Live-Stock Dealers & Butchers' Ass'n v. Crescent City LiveStock Landing Co., I5 F. Cac. 649.652 

(1870). 
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"privileges and immunities of an absolute and not merely relative 
chara~ter ."~ 

Mr. Berger cites Justice Harlan to support the idea that we should not 
assume that Congress used words in their dictionary meaning when they have 
previously been construed as words of art." Such a position is essential to 
Mr. Berger's case because, construed in its ordinary meaning, the phrase 
privileges or immunities of citizens of the United States does encompass, but 
is not limited to, rights in the Bill of Rights. 

In spite of the difference in the way the two provisions are phrased, one 
possible gloss on the words "privileges or immunities" in the fourteenth 
amendment is the orthodox judicial interpretation of the words "privileges 
and immunities" in article IV. Indeed, as I read Mr. Berger's article, that is 
one gloss he suggests?2 at least to the extent that it is serviceable in opposing 
incorporation of the Bill of Rights. 

The gloss applied to article IV by leading Republicans was that the priv- 
ileges and immunities of article N embraced the absolute rights of "personal 
security, the right of personal liberty, and the right to acquire and enjoy 
property."33 These were the inherent rights of free individuals. Justice 
Washington in Cofleld v. cotyellM found that article IV embraced, among 
other things, the enjoyment of life and liberty?s By themselves these broad 
formulations could (at the very least) be read to include rights in the Bill of 
Rights. 

On this subject I thought it was useful to explore Republican ideas. Mr. 
Berger criticizes me for arguing that remarkable and unorthodox ideas in- 
fluenced Republicans in the framing of the amendment, and suggests that I 
have ignored the "vastly preponderant Republican view to the contrary."" In 
my Wake Forest article I discussed three particular areas of Republican 
thought: due process, citizenship, and privileges and immunities.f7 

Chief Justice Taney's view was that the due process clause protected the 
right to take slaves into the temtoriesfs The unorthodox Republican view, as 
evidenced by Republican platforms in 1856 and 1860, was that the due process 
clause prohibited slavery in the temtories.f9 On this subject there is simply no 
evidence of a preponderant orthodox Republican view to the contrary. The 
opposite is the case. The same is true on the issue of black citizenship? 

30. Id. at 653. Bradley noted that "the more we have reflected on the subject. the more we are sat'stied that 
the fourteenth amendment of the constitution was intended to pmtect the citizens of the United States in some 
fundamental privileges and immunities of an absolute and not merely of a relative chanaer." Id. 

3 1. Berger, supra note I, a 439 n.38. 
32. See id. at 441, 442. 
33. CONG. GLOBE, 39Ib Cong.. 1st Sess. 1 7 s  (1866) (Tnunbull). See id. at 11 18-19 Wilson). 
34. 6 F. Cas. 546 (C.C.E.D. Pa. 1823) (No. 3,230). 
35. Id. at 551-52. 
36. Berger. supra note 1. at 436. 
37. Cunis, supra note 2, at 54-55. 
38. Dred Scott v. Sandford, 60 U.S. (19 How.) 393.422-23 (1657). 
39. See NATIONAL PARTY PLATFURMS 1840-1956, at 27 (K. Porter & D. Johnson eds. 1956). quoted in 

Curtis, supra note 2, at 56-57. See also Avins. Incorporation ofthe Bill ofRights, 6 HARV. J .  LEGIS. 1.7 (I=. 
40. See C h ,  supra note 2. at 53 n.59. 
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The Republican view of privileges and immunities under article IV was 
also unorthodox. Under the orthodox interpretation of the original privileges 
and immunities clause, the clause applied only to migrants, not residents, and. 
only prohibited certain types of discrimination between a state's citizens and 
migrants. Under the Republican view the clause protected residents as well as 
migrants and protected certain absolute rights-"the right of personal secur- 
ity," "personal liberty," and "the right to acquire and enjoy property."4' 
According to Trumbull, "These are declared to be inalienable rights, belong- 
ing to every citizen of the United States . . . no matter where he may be.'*' 
Judge Washington referred to "fundamental rights," which "belong, of right, 
to the citizens of all free gove~nments."~~ 

Mr. Berger's analysis depends on a clear distinction between these 
general descriptions of absolute fundamental rights and the particular rights in 
the Bill of Rights. No such clear distinction exists in the debates in the Thirty- 
ninth Congress. Congressman Wilson, Chairman of the Judiciary Committee 
and manager of the Civil Rights Bill in the House, said that the fundamental 
rights of personal security, personal liberty, and the right to acquire and enjoy 
property were the inalienable possession of A~nericans.~~ 

The great fundamental rights areathe inalienable possession of both Englishmen and 
Americans; and I will not admit that the British constitution excels the American 
Constitution in the amplitude of its provision for the protection of these rights. Our 
Constitution is not a mockery; it is the neverdailingfountainfrom which we may drawfor 
the passage of this bil1;for there is no right enumerated in it by general terms or by specifc 
designation which is not definitely embodied in one ofthe rights I have mentioned, or results 
as an incident necessary to complete defense and eqjoyment of the specific right. 45 

As Mr. Berger reads their remarks, the framers of the fourteenth amend- 
ment thought the rights to liberty, se&rity, and property were so inclusive 
that they included the right to testify, inherit, and contract, but were so 
narrow that they excluded the rights in the Bill of Rights. Senator Howard, 
however, described the rights in the Bill of Rights as "great fundamental 
rights."& 

The attempt to define the fourteenth amendment privileges or immunties 
clause by a rule of construction that gives it the orthodox content of the 
privileges and immunities clause of article IV is not legitimate, especially not 
for Mr. Berger. This is because Mr. Berger himself attributes to Republicans 
an unorthodox reading of the clause in the original Constitution (an adapta- 
tion, as he puts it) by which it protected residents as well as migrants?' ''[Ilt 
cannot too often be emphasized," Mr. Berger has wisely noted, that "the 

41. CONG. GLOBE. 39th Cong.. 1st Sess. 158. 1117. 1757. 1833 (1866). For the orthodox judicial view. see 
Dred Scou v. Sandford. 60 U.S. (19 How.) 393.422-23 (1857). 

42. CONG. GLOBE, 3% Cong.. 1st Sess. 1757 (1866). 
43. Corfield v. Coryell. 6 F. Cas. 546, 551 (C.C.E.D. Pa 1823) (No. 3,230). 
44. CONG. GLOBE. 39th Cong.. 1st Sess. 1118 (1866). 
45. Id. at 1118-19 (emphasis added). The rrader should note that the antecedent of the third "it" in 

Wilson's quote could be nad as  "bill." changing the meaning somewhat. 
46. Id. at 2765-66. 
47. See GOVERNMENT BY JUDICIARY. supra note 12, at 41-42.44. 

I Heinonline --- 43 Ohio St. L.J. 95 (1982) 



96 OHIO STATE LAW JOURNAL plol. 43:89 

c a r d i i  purpose of interpretation . . . is to ascertain and effectuate, not de- 
feat, the intention of the framers. Once that purpose is ascertained, it may not 
be thwarted by a rule of con~mction. '~ 

Republicans suggested that the rights to make and enforce contracts, to 
sue, to be parties, to give evidence, to inherit, and the like, were incidents of 
the absolute rights of individuals to "personal liberty," "personal security," 
and "private property" embraced by article W." When it comes time to 
define the "privileges or immunities of citizens of the United States," how- 
ever, Mr. Berger chooses to look at these incidents, not the overarching prin- 
ciples from which they were derived.'' 

Since the Republican reading of the privileges and immunities clause of 
the original constitution was unorthodox, I believed it was useful to look at 
how leading Republicans read the clause. For that purpose I looked at prior 
speeches by Bingham and Wilson. Wilson's remarks in 1864 show that he read 
the original privileges and immunities clause to encompass rights in the Bill of 
~ights.'' Wilson's views are confirmed by his remarks in the Thirty-ninth 
Congress." Bingham's 1859 speech on the admission of Oregon is in the same 
~a te~ory .5~  In addition to Wilson and Bingham, Congressman Broomall also 
read the privileges and immunities clause to include, but not to be limited to, 
rights in the Bill of ~ights." Remarks by other congressmen, though less 
clear, seem to support a similar interpretation." Furthermore, there was an 
anti-slavery legal tradition that read the clause in the same way.% 

Nor is such a reading as outlandish as Mr. Berger would have us believe. 
As Justice Bradley noted, dissenting in the Slaughter House ~ a s e s , ~  article 
IV, section 2 speaks of the "privileges and immunities of a citizen in a state, 
not of citizens of a state."" As Bradley noted, the clause is "fairly suscep- 
tible to a broader interpretation than that which makes it a guarantee of mere 
eq~ality."'~ 

Berger criticizes my citation of Bingham's 1859 speech on Oregon, point- 
ing out that Oregon was admitted over Bingham's objectionsSa That, of 
course, is true. I cited Bingham's speech to show his views, not to suggest 

48. Id. at 45. If Mr. Bergcr still believes that an unorthodox reading of the clause was relied on by 
Republicans, then citations suggesting that the privileges or immunities clause of the amendment was absolutely 
identical to article IV, 5 2, an clearly beside the point. 

49. See, e.g.. CONt.3. GLOBE, 39th Cong., 1st Sess. 1833 (1866). 
50. See Berger. supra note I, at 442, 455. 
51. CONG. GLOBE, 38U1 Cong., 1st Sess. 1202 (1864); Curtis, supm note 2, at 5 m .  
52. See CONG. GLOBE, 39th Cow, 1st Sess. 1294 (1866). 
53. See CONG. GLOBE, 35th Cong., 2d Sess. 982-84 (1859); CONO. GLOBE, 39th Cong.. 1st Scss. 158,813 

(lsaa). 
54. CONO. GLOBE, 39th Cong., 1st Sess. 1263 (1866). 
55. See, e-g., id. at 1629. 
56. J. RFPANY. A TREATISE ON THE U N C O N S ~ L ~ ~ ~ O N A L I T Y  OF AMERICAN SLAVERY 99 (1849). See 

also id. at 5F57, 84-97. 
57. 83 U.S. (16 Wall.) 36 (1873). 
58. Id. at 117 (dissenhg opinion) (emphasis in original). 
59. Id. at 118. 
60. Berger, supra note 1, at 444. 
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that they were accepted by all Republicans in 1859. Times change. In 1866 
Congress prohibited laws like Oregon's about which Bingham had complain- 
ed.61 By 1866 the overwhelming number of Republicans considered blacks 
citizens of the United states.& In 1859 some had not yet arrived at this point 
of view. 

Berger cites (or miscites as in the case of ~essenden~~) statements of 
some Republicans to show that they thought article IV was duplicated by the 
privileges or immunities clause of the fourteenth amendment.@ But if these 
men interpreted article N as protecting absolute rights to liberty, such state- 
ments do not prove rejection of incorporation of the Bill of Rights. 

In my article I produced a number of Republican statements from the 
Thirty-eighth and Thirty-ninth Congresses to show that many Republicans 
thought the states were already required to obey the Bill of  right^.^ Mr. 
Berger has produced no contemporaneous Republican evidence to the con- 
trary. At the very least, is it not reasonable to believe that such men may have 
considered the rights in the Bill of Rights to be protected and encompassed in 
the absolute right of the citizen to liberty? The Bill of Rights, after ail, was 
originally justified on the ground that it was "essential to liberty."66 

Mr. Berger notes that the 1787 "article IV privileges and immunities 
obviously could not comprehend the as yet unborn Bill of  right^."^ The 
statement seems designed to show that the way Bingham and Wilson read the 
clause was outlandish. Bingham, of course, read the article IV provision to 
mean that "the citizens of each state (being ipsofacto citizens of the United 
States) shall be entitled to all privileges and immunities of citizens (supplying 
the ellipsis 'of the United States in the several  state^')."^^ As Bingham put it, 
a citizen is entitled to "ail-not some, 'all'-the privileges of citizens of the 
United States in every State."" Other framers read the provision to protect 
the absolute right to liberty of citizens of the United  state^.^" In short the 

61. Act of Apr. 9. 1866. ch. 31. 66 1 and 2. 14 Stat 27 (1866) (the Civil Rights Bill). 
62. E.g., CONG. GLOBE. 39th Cow. 1st Sess. Ill5 (Wilson), 1756 Urumbull) (1866). 
63. See text accompanying notes lOOm inJm. 
64. E.g.. Berger. supra note I, at 457. 
65. See Cuttls. supra note 2. at 9-64. 
66. 2 B. SCHWARTZ RIE BILL OF RIGHIS: A DOCUMENTARY HISTORY 840. 1029 (1971). 
67. Berger, supra note 1. at 436,457. 
68. CONG. GLOBE. 39th Cong.. 1st Sess. 158 (1866). Bingham read article IV to pmtect a body of national 

privileges and immunities and relied on an "ellipsis" in the hgmge of article N to support his theory. As he 
explained in his speech on the admission of Oregon: 

The citizens of each State, all the citizens of each State teing citizens of the United States, shall be 
entitled to "all privileges and immunities of citizens in the ~ v e d  States.'' Not to the rights and 
immunities of the several Slates; not to those constitutional righu and immunities which result ex- 
clusively from State authority or State legislation; but to "all privileges and immunities" of citizens of 
the U ~ t e d  States in the several Staw. There is an ellipsis in the language employed in the Constitution 
but its meaning is self-evident that it is "the privileges and immunities of citizens of the United States in 
the several States" that it guarantees. 

CONG. GLOBE. 35th Cong., 2d Sess. 984 (1859). 
69. CONG. GLOBE. 39th Cong.. 1st Sesr. 430 (1866). 
70. Id. ar 1757 (Trumbull). 1833 (Liwence). 
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provision was understood to mean that all the rights of citizens of the United 
States must be respected. 

Since we are concerned with the intention of the framers, we must look at 
the matter from their perspective. Mr. Berger's argument that the 1787 clause 
could not include later guarantees repeats one made by Professor Fai~man.~' 
Since Mr. Berger repeats Mr. Fairman's argument, it seems reasonable to 
note Professor Crosskey's response. As Professor Crosskey noted in his 
article criticizing Fairman: 

This argument is certainly a very remarkable one to find in a paper intended to be 
read by lawyers. For. while [it] was true enough before December IS, 1791, when 
the first eight amendments became effective, it was not true at all thereafter. For a 
general provision relating to "all Privileges and Immunities of Citizens [of the 
United States]" . . . wouId of course become immediately implemented with all 
after-created privileges, or immunities, of this kind, as soon as any such privileges 
or immunities were created. This is elementary law. . . .n 

B. Mr. Berger's Analysis of the Evidence 

Mr. Berger considers the remarks of particular congressmen in his effort 
to refute the idea that for Republicans the rights of American citizens protect- 
ed by the privileges or  immunities clause of the fourteenth amendment includ- 
ed  the fundamental rights in the Bill of ~ights.~ It  is useful to look at one case 
in detail. 

In my Wake Forest article I examined the remarks James Wilson, 
Chairman of the House Judiciary Committee, had made in 1864 during the 
debate on the abolition of slavery. The remarks illustrate Republican dissatis- 
fication with the protection the Bill of Rights had received in the southern 
states and show that Wilson read the privileges and immunities clause to 
encompass rights in the Bill of Rights. As I noted: 

[Wilson] first cited the supremacy clause as the most important provision for the 
protection of the unity of the nation. Then Wilson quoted the privileges and 
immunities clause and asked: "To what extent has it been regarded as the supreme 
law of the land in States where slavery controlled legislation, presided in the 
courts, directed the Executives, and commanded the mob?" To answer this ques- 
tion Wilson turned to first amendment rights which he clearly considered among 
the privileges and immunities of citizens?' 

Freedom of religious opinion, freedom of speech and press, and the right of 
assemblage for the purpose of petition belong to every American citizen, high 
or low, rich or poor, wherever he may be within the jurisdiction of the United 
States. With these rights no State may interfere without breach of the bond 
which holds the Union together." 

71. Fainnan. Does the Fourteenth Amendment Incorporate the Bill of Rights?. 2 %AN. L. REV. 5. 62 
(1949). 

72. Crosskey, supra note 3, at 83. 
73. See Berger. supra note 1. at 45346,445. 
74. Cunis, supra note 2, at 61-62. 
75. Id. at 61 (quoting CONG. GLOBE, 38th Cong.. 1st Sess. 1202 (1864)). 
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Denial of rights of free speech and press, Wilson said, proved slavery's dis- 
regard for the privileges and immunities of citizens in the several states.76 

How did Mr. Berger deal with this evidence? 
Curtis also summons an 1859 [sic] James Wilson utterance condemning Southern 
denials of fkee speech and press. But these were conspicuously absent h m  his 
summation in 1866 of the goals of the Civil Rights Bill: "I  understand civil rights to 
be simply the absolute rights of individuals--such as the right of personal security, 
the right of personal liberty, and the right to acquire and enjoy property!"n 

Wilson had based power to pass the Civil Rights Bill in part on the article IV, 
section 2 privileges and immunities clause, which he said meant the citizen 
had the "right of protection by the Government, the enjoyment of life and 
liberty. . . ."" Unless one makes further assumptions not supported by the 
evidence, Wilson's remarks in 1864 and 1866 are consistent. 

To understand the problem with Mr. Berger's handling of Wilson's 1866 
remarks about enforcing the Bill of Rights, one must remember the context. 
The Thirty-ninth Congress wanted to protect rights of blacks and unionists 
primarily in the South. There was a question about constitutional power. 
Early in the session Bingham recognized that some of his colleagues took the 
position that Congress could by legislation enforce all the guarantees of the 
Constitution, but Bingharn denied that this was so? Several congressmen 
specifically argued that Congress could enforce rights in the Bill of Rights.'" 

There was an anti-slavery legal tradition justifying this approach. The 
anti-slavery argument had been that allegiance to and protection by the 
government are reciprocal, and that the federal government could protect the 
citizen against the states in all his rights in the Bill of Rights?' The case of 
Prigg v. ~ e n n s ~ l v a n i a , ~  which provided for federal enforcement of the fu- 
gitive slave law, was cited as a precedent for this proposition-that the pos- 
session of rights in the Bill of Rights implies a remedy.8' So in 1866 several 
congressmen found legislative power to pass the Civil Rights Bill in the due 
process clause of the fifth amendment. Among these was James Wilson. 

Wilson insisted that "citizens of the United States as such" were entitled 
to certain rights which could be protected by the federal g~vernment.~ He 
denied that states could-as they had in the past-deprive American citizens 
of life, liberty, or property without due process of law. Wilson then responded 
to Bingham's claim that Congress lacked power to pass the bill: 

76. Id. at 62. 
77. Berger. supra note 1. at 44445 (emphasis added). 
78. CONG. GLOBE, 39th Cong.. l a  Sess. 1117 (1866). 
79. Id. at 429. 
80. See, e.g.. id. at 12% (Wilson), 1270. 1833 (Thnyer). 1075 mye). 
81. J. n F F A N Y .  A TREATISE ON THE UNCONSTITUTIONALITY OF AMERICAN SLAVERY 55-58.97.99, 

117 (1849). 
82. 41 U.S. (16 Pet.) 539 (1842). 
83. J. nmw. A m n s E  ON THE U N C O N ~ O N A L I T Y  OF AMERICAN SLAVERY +LOO (18.19). 
84. CONG. GLOBE. 39th Cong., 1st S u s .  1294 (1866). 

I Heinonline --- 43 Ohio St. L.J. 99 (1982) 1 



OHIO STATE LAW JOURNAL 

He says that we cannot interpose in this way for the protection of rights. Can we 
not? What are the great civil rights to which the first section of the bid refers? I find 
in the bill of rights which the gentleman desires to have enforced by an amendment 
to the Constitution that "no person shall be derived of lie, liberty, or property 
without due process of law." I understand that these constitute the civil rights 
belonging to the citizens in connection with those which are necessary for the 
protection and maintenance and perfect enjoyment of the rights thus specifically 
named, and these are the rights to which this bill relates, having nothing to do with 
subjects submitted to the control of the several States. 

And now, sir, we are not without light as to the power of Congress in relation 
to the protection of these rights." 

Wilson then discussed Prigg v.  Pennsylvania to show that the existence of a 
right in the Constitution implies a remedy deposited in the Government of the 
United States. He then concluded: 

Now, sir, in relation to the great fundamental rights embraced in the bii of 
rights, the citizen being possessed of them is entitled to a remedy. That is the 
doctrine of the law as laid down by the courts. There can be no dispute about this. 
The possession of the rights by the citizen raises by implication the power in 
Congress to provide appropriate means for their protection; in other words, to 
supply the needed remedy. 

The citizen is entitled to the right of lie, liberty, and property. Now, if a State 
intervenes and deprives him, without due process of law, of these rights, as has 
been the case in a multitude of instances in the past, have we no power to make 
him secure in his priceless possessions? When such a case is presented can we not 
provide a remedy? Who whll doubt it? Must we wait for the perpetration of the 
wrong before acting? Who will a E i i  this? The power is with us to provide the 
necessary protective remedies. If not, from whom shall they come? From the 
source interfering with the right? Not at aU. They must be provided by the 
Government of the United States, whose duty it is to protect the citizen in return 
for the allegiance he owes to the ~overnment.'~ 

Berger's reading of Wilson's remarks is that the "fundamental rights embrac- 
ed in the bill of rights" refer only to the "right to life, liberty, and property" 
and that these broad rights are limited to the rights in the Civil Rights Bill read 
narrowly?' Why Wilson would have considered the right to due process as 

85. Id. 
86. Id. 
87. Berger, supra note 1, at 453-54. Mr. Begcr relies on statements by Congressman 'Ibayer to prove that 

he did not understand the amendment to incorporate the principles of the Bill of Rights. Id. at 45S%. 'Ihe 
context of Thayer's remarks is important. Opponents of the Civil Rights bi read the bi as conferring sufhdge 
and all rights a person would have as a citizen of a state. See, e.g., text accompanying note 163 &.Supporters 
denied that this construction was comct. See, e.g.. CONG. GLOBE. 39IhCong.. 1stScss. 12% (1866) (Wilson). 
Thayer said that the bi declared that "all men born on the soil of the Unittd States shall enjoy the fundamental 
rights of cit'mnship," which were "stated in the bi." Id. at 1151. These included "full and equal benefit ofall 
laws as proceedings for the security of person and pmpetty" as e ~ o y e d  by white citizens. CONG. GLOBE. 3% 
Cong.. 1st Sess. 1151 (1866). Compare this position with Berger, supra note 1, at 455-56. 

In considering the fourteenth amendment, Thayer said that it simply bmught into the ~onstitution What is 
found in the Bill of Rights of every state of the Union." It was 

but incorporating in the Constitution the principle of the civil rights bi which has lately become 
law . . . in order . . . that that pmvision so nectssary for the equal administration of the law, so just in 
its operation, so necessary for the protection of the lundamental rights of citizenship, shall k forever 
incorporated in the Constitution of the United States. 

CONG. GLOBE. 3% Cong., 1st Sess. 2465 (1866). Mr. ~ e r g e r  concludes tium these two passager that Thayer 
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enforceable by the federal government, but not other rights found in the Bill of 
Rights such as freedom of speech or protection from cruel and unusual 
punishment, Mr. Berger does not explain. 

At times Mr. Berger explains remarks of congressmen so that they fit his 
thesis. Representative Woodbridge, a Vermont "radical," is quoted as saying 
of Bingham's prototype, "'It is intended to enable Congress by its enactments 
when necessary to give a citizen of the United States . . . those privileges and 
immunities which are guaranteed to him under the Constitution [article 
IV]. . . ."'" The bracket, of course, is Mr. Berger's interpretation of the 
speaker's meaning. To disprove incorporation, however, one also has to 
assume a conventional read i i  of article N. 

A natural reading of Woodbridge's statement, particularly in light of 
unorthodox Republican ideas, would be this: "It is intended to enable 
Congress by its enactments when necessary to give a citizen of the United 
States in whatever State he may be those privileges and immunities [rights] 
which are guaranteed to hi under the Constitution [e.g., the privilege of the 
writ of habeas corpus, the rights specified in the Bill of Rights, and other 
privileges of the citizen set out in the Constitution]. . . ." This, of course, is 
how Bingham and Wilson read article IV, section 2. 

Mr. Berger seeks to use an 1871 speech by Trumbull to prove that the 
fourteenth amendment privileges or immunities clause was equivalent to that 
of article IV (conventionally understood) and that the fourteenth amendment 
consequently did not include rights in the Bill of Rights: 

[I]n 1871 Trumbull explained that the "privileges or immunities" clause is "a 
repetition of a provision [article N] as it before existed . . . . The protection which 
the Government affords to American citizens under the Constitution as it was 
originally formed is precisely the protection it affords to American citizens under 
the Constitution as it now exists. The fourteenth amendment has not extended the 
rights and privileges of citizens one iota." . . . AS the draftsman of the antecedent 
"civil rights and immunities" in the Civil Rights Bill and chairman of the Senate 
Judiciary Committee who explained its meaning in unequivocal terns. Tnunbull's 
views carry great weight. . . ." 

believed that the foulteenth amendment merely incorporated the CivilRights Bill (read narrowly). B a e r ,  supra 
note 1. at 455-56. It h imponant to recall of course that the Dred Scott M i i o n  bad stripped bkcks of the 
protection of the rights in the heffl of Rights. 

To me it seems that Thayer's remarks on the Civil Rights Bill cannot be read as limiting all rights of dtizms 
to the rights to contract, to inherit. to testify. and to equal protection by state civil and erimiaal Law. In the same 
speech on the Civil Rights Bill referred to by Mr. Be- m y e r  says that sac ien t  power to pass the Civil 
Rights Bill can be found in "that dause in the Constitution which guaranteu to all citizms of the United States 
their right to life, L i ,  and property." CONG. GLOBE. 39th Cong.. 1st Ssss. 1152 (1866). So forThsyu, either 
the due process clause was somehow embodied in the Civil Rights Bill or he believed that there w m  some 
fundamental rights of citizens of the United States that limited the states but were not included in the bill. In the 
same speech Thayer also said: 

If. then. the freedmen an now eiIizcns, or if we have power to make them such. they arr clearly 
entitled to those guarantees of the Constitution of the United Statu which an intended for the 
protection of all citizens. Tbty are entided to the k n &  of that -tee of the Constitution which 
secures to every citizen the eqioymcnt of life. liberty. and property. . . . 

Id. In addition to these factr. we must remember that C o r n s  itself had almady read "full and equal benefit of 
all laws and p m z a h g s  for the sdty of person and (estate)" to be sutEaendy broad to include the "constitu- 
tional right" to bear arms. See text accompanying note 124 infra. 

88. Berger. supra note 1. at 454. 
M .a -. 1.. .3 ,--_L^-:- _._ --m2--.\ 
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In the same speech Trumbull explained that the states were the depositories 
of the rights of the individual against encroa~hment.~ 

In Government by Judiciary, Mr. Berger considers Trumbull's 1871 re- 
marks, notes that the Supreme Court attaches little weight to postenactment 
remarks, and concludes that remarks such as Trumbull's should be treated 
with "special reserve," particularly "[wlhen they contradict representations 
made by the speaker during the enactment process. . . .'*9' Mr. Berger con- 
cludes that Trumbull's remarks were a "half truth," because Trumbull had 
adapted article IV to protect residents in the same way a migrant would be 
protected. Trumbull's remarks, Berger tells us, were "a repudiation of his 
own explauation to the framers, his enumeration of specific rights in the Bill 
that were to belong to 'citizens of the United ~tates. '"~ Since Trumbull's 
1871 speech relied on so heavily by Mr. Berger was, by Mr. Berger's own 
prior analysis (though an analysis for different purposes), entitled to little 
weight, was a repudiation of Tiurnbull's prior statements, and was a half 
truth, it seems to me it offers little or no support to Mr. Berger on the Bill of 
Rights question.93 

Mr. Berger also relies on a speech by Trumbull in the Thirty-ninth 
Congress in which he said that the "great fundamental rights, which are set 
forth in the Civil Rights Bill," are "the right to come and go at pleasure, the 
right to enforce rights in the courts, to make contracts, and to inherit and 
dispose of pr~perty."~ Mr. Berger uses this quotation to prove there was no 
room left in the privileges and immunities clause of the fourteenth amend- 
ment for Bill of Rights liberties." 

At other times during the Thirty-ninth Congress Txumbull gave other 
descriptions of rights in the Civil Rights BiIl, and included in them the right to 
"enjoy liberty and happiness. . . ."% Being a citizen, Txumbull insisted, 
canied with it some rights, "those inherent, fundamental rights which belong 
to free citizens or free men in all countries, such as the rights enumerated in 
this biIl . . . ."* Another time, speaking of congressional power under the 
thirteenth amendment, he described laws that prohibit men from speaking or 
preaching as being laws inconsistent with the status of a free person.m 
Describing the effect of the Civil Rights Bill, Trumbull said that "[elach State, 
so that it does not abridge the great fundamental rights belonging under the 
Constitution, to all citizens, may grant or withhold such rights as it 
pleases. . . ."99 Clearly, in 1866 Trumbull had in mind some absolute rights 
seen as belonging to citizens under the Constitution. 

90. CONG. GLOBE. 42 Cong., 1st Sess. 577 (1871). 
91. GOVERNMENT BY JUDICIARY, supra note 12, at 4W0. 
92. Id. at 51. 
93. Id. at 4%51. 
94. Berger, supra note 1, at 440, 442. 
95. Id. at 442. 
%. CONG. GLOBE. 39 Cong.. 1st Sess. 599 (1866). 
97. Id. at 1757. 
98. Id. at 475. 
99. Id. at 1760 (emphasis added). 
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In further support of his thesis that the fourteenth amendment privileges 
or immunities clause was equivalent to particular rights listed in the Civil 
Rights Bill (read narrowly) and to a conventional (or more conventional) 
reading of article IV, Mr. Berger announces: 

Senator Fessenden, who was the Chairman of the Joint Committee, declared that 
"[tlhe real and only object" of section 1 "is to make negroes citizens, to prop the 
civil rights bill, and give them a more plausible, if not a valid, claim to its provi- 
sions." And he added, the "privileges or immunities" clause "is unnecessary, 
because that matter is provided for in article four. . . . This provision compre- 
hends the same principle. . . ."Im 

Coming, so Berger tells us, from the Chairman of Joint Committee, this is 
strong stuff. There are, however, several things to be noted. 

Since we don't know how the speaker read article IV, we cannot be sure 
how he interpreted the privileges or immunities clause of the fourteenth 
amendment. Some very iduential Republican congressmen, we know, read 
article IV to make all constitutional rights of citizens, including rights in the 
Bill of Rights, binding on the states.lo1 Berger fails to notice the remaining 
portion of the quotation in which the speaker says that the object of the 
provision is to press blacks forward to 111 equality of civil and political 
rights.'02 Berger also fails to note that the speaker whom he quotes as describ- 
ing the " 'real and only' object of section 1" was not discussing section 1 but 
was discussing the citizenship clause. What the speaker really said was this: 

The real and only object of the first provision of this section, which the Senate has 
added to it, is to make negroes citizens, to prop the civil rights bid, and give them a 
more plausible, if not a valid, claim to its provisions, and to press them forward to 
a full community of civil and political rights with the white race, for which its 
authors are struggling and mean to continue to struggle.103 

The citizenship clause was, of course, added by the Senate, as the first 
sentence of section 1.'" In the next paragraph the speaker discusses "the next 
provision of this section," which he expressly identifies as the privileges or 
immunities c l au~e . ' ~  

AU this aside, there is a compelling reason why this quotation does not 
answer Mr. Berger's purposes. It was not uttered by Senator Fessenden, 
Chairman of the Joint Committee, but by Senator Garrett Davis, Democrat of 
Kentucky.lW Senator Davis' speech, from first to last, was an attack on the 
Republican majority and the fourteenth amendment. As Mr. Berger has re- 
minded us, we must look to the "'explanations of those who advocated, not 
those who opposed' " a constitutional provision.'m 

100. Berger. supra note I, at 457 (footnote omitted) (emphasis in original). 
101. See text acccmpanying note 51-55 supra. 
102. See CONG. GLOBE, 3% Cong.. 1st Sess. S. App. 240 (1866). 
103. Id. 
104. Id. at 3MO. 3012. 
105. Id. at S. App. 240. The spgktr w e d  that the provision "is unnecessary. because that matter is 

provided for in d e l e  four, section two, of the Constitution. . . ." Id. 
106. Id. 
.a- ,..-........-------. ...-.A*.-.. .. ... . .- 
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On the question of the connection between the fourteenth amendment 
and the Civil Rights Bill, I found only one statement by Senator Fessenden. 
This is the context: Senator Doolittle, an opponent of the amendment, had 
suggested that Bingham had supported the amendment as necessary to cure a 
lack of congressional power to pass the Civil Rights  ill.'" (Many supporters 
said that the bill removed any question on that score, as it clearly did. Such 
remarks obviously do not disprove incorporation of the Bill of Rights.) 
Fessenden had this to say: 

I will say to the Senator one thing: whatever may have been Mr. Bingham's 
motives in bringing it forward, he brought it forward some time before the civil 
rights bill was considered at all and had it referred to the committee, and it was 
discussed in the committee long before the civil rights bi was passed. Then I will 
say to him further, that d u ~ g  all the discussion in committee that I heard nothing 
was ever said about the civil rights bi in connection with that. It was placed on 
entirely different grounds. '" 

Berger suggests that the Civil Rights Bill and the fourteenth amendment 
were identical.Il0 Thaddeus Stevens, manager of the fourteenth amendment in 
the House, denied that the amendment and the Civil Rights Bill were identi- 
cal. That was, as he said, only "partly true.""' 

Among the statements cited by Mr. Berger to support his identification of 
the Civil Rights Bill with the fourteenth amendment are statements by 
Representative  ath ham,"^ who voted for the fourteenth amendmentJ3 and 
Senator ~oolittle,"~ who voted against it.'I5 Most of the statements relied on 
by Mr. Berger do not indicate that the measures were completely identical. 
Many indicated that the amendment clearly gave Congress power to pass the 
bill and that the principles of the Bill were protected by the amendment.116 
And, of course, both statements are clearly true. It is clear that the amend- 
ment incorporated the principles of the bid. What is not clear is that the Bill, if 
read as narrowly as Mr. Berger reads it, encompassed the entire amendment. 

Some supporters of the Civil Rights Bill had argued that its enactment 
could be justified because Congress had power to enforce the Bill of Rights, 
specifically the fifth amendment."' Bingham had insisted that an amendment 
allowing enforcement would be required."' Bingham got his amendment, and 

108. CONG. a O B E .  39th Cong.. 1st Sess. 28% (18%). 
109. Id. 
110. See Berger, supra note 1. at 458. 
11 1. CONG. GLOBE, 39th Cong.. 1st Sess. 2459 (1866). 
112. Berger. supra note 1. at 440. 
113. CDNG. GLOBE. 3% Cong.. 1st Sess. 2545. 
114. GOVERNMENT BY JUDICIARY. supra note 12. at 149. 
! 15.. -mNG. GLOBE. 39th-Cong.. 1st Sess. 3042 (1866). 
116. Berger. supra note I. at 457-58. For example. Mr. Berger quotes Garfield as saying that "the amend- 

ment proposed to put the Civil Rights Bill 'beyond the reach of the plots and machinations of any party.' " Id. at 
457. 

117. CONG. GLOBE. 39th Cong.. 1st Sess. IZW Wilson). 1163, I270 CIhayer). I833 (Lawrence) (18%). Cf. 
id. at I075 (Nye) (discussing Congress' power to enforce Ihe Bii of Rights). 

118. Id. at 429. 
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there is no doubt that Congress got the power to pass the Civil Rights Bill, if, 
as Bingham believed @robably correctly) it did not already have it. 

Some speakers did treat the amendment as a reiteration of the Civil 
Rights  ill."^ Like Mr. Berger, I initially considered such statements incon- - 
sistent with incorporation of the Bill of Rights. I no longer believe there is any 
necessary inconsistency. 

Both the amendment and the Bill made all persons born and naturalized 
in the United States citizens of the United States. Earlier in the session 
several congressmen noted that making blacks citizens would solve the entire 
problem since they would have all rights of citizens of the United ~tates."~ 
For most Republicans who spoke on the subject, rights in the Bill of Rights 
(protected from invasion by the states as well as by the federal government) 
were rights of citizens in the United ~tates."' For example, Representative 
Thayer argued that the due process clause provided the constitutional power 
necessary to pass the Civil Rights Bill: 

If, then, the freedmen are now citizens, or if we have the power to make them 
such, they are clearly entitled to those guarantees of the Constitution of the United 
States which are intended for the protection of all citizens. 

They are entitled to the benefit of that guarantee of the Constitution which 
secures to every citizen the enjoyment of lie, liberty, and property. . . .I" 

Among the rights that Republicans in the Thirty-ninth Congress relied on as 
absolute rights of the citizens of the United States were the right to freedom of 
speech, the right to due process of law, and the right to bear arms.123 

In addition, the Civil Rights Bill gave all United States citizens "full and 
equal benefit of all laws and proceedings for security of person and property, 
as is enjoyed by white citizens. . . ." Rights in the Bill of Rights could be, and 
have been, read as provisions for security of person and property. The 
Freedman's Bureau Bill, passed by Republicans in the Thirty-ninth Congress, 
provided that blacks should be protected in, among other things, "the full and 
equal benefit of all laws and proceedings for the security of person and estate, 
including the constitutional right of bearing arms."124 

It is obvious that there is, at the very least, considerable overlap between 
the provisions of the fourteenth amendment and those of the Civil Rights Bill. 
Both made all persons born and naturalized in the United States and subject 

119. See, e.g., id. at 2883 (Latham). 
120. See. e.g.. id. at 1266 (Raymond). 1153 m y e r ) .  
121. See, e.6.. id. at 340 (Cowan). 1183 ( M e l d ) .  1263 (Broomall), 16W (Han), 1838 (Clarke). 1072 (Nye). 

See dro Curtis, supra note 2. at 58-64. 
122. CONG. GLOBE. 39th Cong.. 1st Sess. 1153 (1866). 
123. See authorities cited in note I21 supra. 
124. CONG. GLOBE, 39th Cong.. 1st Sess. 654,743, 1292 (1866). J o e l T i i y  described the rights in the Bill 

of Rights as "guacantys" for "personal security, personal liberty, and private property." J. TIFFANY. A 
TREATISE ON THE UNCONSTlTVnONALIN OF SLAVERY 99 (1849). Chief Justice Taney described fust. 
second, and Nth amendment rights as guarding the rights of person and property of the citizen. Dred Scott v. 
Sandford, 60 U.S. (19How.)393.450 (1856). InBoyd v. United States. 116U.S. 616.635 (1886). JusticeBradley 
described the fourth and fifth amendments of the Bii of Rights as "constitutional provisions for security of 
penon and property." 
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to its jurisdiction citizens, and both required equal protection, although the 
dimensions of the equal protection required by each are probably different. 
Finally, the fourteenth amendment clearly gave Congress the power to pass 
bills such as the Civil Rights Bill. 

Suppose, as Berger argues, the amendment and the bill were identical. 
If they were, it follows that the Civil Rights Bill contained a federal standard 
of due process. I€ a federal standard of due process was contained in the 
language of the Civil Rights Bill, it might be contained in several ways. First, 
since the bill made all persons born in the United States citizens, they would 
have all the rights of citizens, rights that most Republicans who spoke on the 
subject believed included the protection of Bill of Rights liberties against 
infringement by the states.'26 One such right would have been the fifth 
amendment's guarantee of due process. The Court in Dred Scott v. 
Sandford, '" of course, had held that blacks were not citizens of the United 
States and consequently had deprived them of the protection of the rights in 
the Bill of Rights as well as other basic rights.'" 

Second, the due process clause-and other provisions of the Bill of 
Rights-could also be comprehended in the phrase "full and equal benefit of 
all laws and provisions for security of person and property, as is enjoyed by 
white citizens. "'29 

The inescapable implication of the assertion that the Civil Rights Bill and 
section one of the fourteenth amendment were identical is that at least some 
rights in the Bill of Rights applied to the states prior to the passage of the 
fourteenth amendment. In short, that some Republicans considered the 
amendment identical to the Civil Rights Bill provides no proof that incorpora- 
tion of the Bill of Rights was not intended by the framers. 

IV. REPUBLICAN ~ E A S  

The Republican party was a coalition whose members shared opposition 
to slavery. Some of its members were radicals, some moderates. By 1866 
there was a Republican consensus that blacks were citi~ens,'~' should receive 
the same basic protection of civil and criminal laws that whites received, and 
should have all the rights of citizens of the United states."' There was no 
consensus on questions like integrated education or suflhge. 

In my article I attempted to show that there were areas of agreement 
between Republican radicals and moderates on some unorthodox legal ideas. 

125. Berger. supra note I. at 458. 
126. See note 121 supra. 
127. 60 U.S. (19 How.) 393 (1857). 
128. Id. at 4.0449. 
129. See note 124 supra. 
130. See, e.g.. CONG. GLOBE. 39th Cong.. 1st Sess. Ill5 (Wilson). 1832 (Lawrence). 1756 (ThunbuU) 

(1866). 
13 1. Id. at 1153 (Thayer), 6W2 (Lane). Among these constitutional rights the C o w s  included the right to 

bear arms. See text accompanying note 124 supra. 
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This fact is really beyond dispute. Republican acceptance of ideas such as the 
anti-slavery effect of the due process clause in federal territories, black 
citizenship, and applicability of the Bill of Rights to the states does not prove 
that the men who adopted them were radical or favored school integration or 
black suffrage. So Berger's citation of Senator Sherman's remark that every 
radical idea in the fourteenth amendment was defeated,I3' proves nothing 
about incorporation of the Biu of Rights unless incorporation was, at the time, 
a radical idea for Republicans. If the idea that the Bill of Rights did or should 
limit the states was a radical idea, we should expect it to be held by radicals 
and rejected by moderates. 

James F. Wilson of Iowa, Chairman of the Judiciary Committee in the 
House, was, as Berger admits, no radical. But Wilson accepted the idea that 
the Bill of Rights limited the states and that Congress could legislate directly 
to protect rights in the Bill of Rights.'33 Bingham himself, contrary to Berger's 
assumption, was not a radical within the context of the issues of 1866. Indeed, 
Eric McKitrick has described him as one of the most conservative 
Republicans in the ~ouse.'" But Bingham accepted and built on anti-slavery 
legal thought and believed the Biu of Rights should limit the states. 

The fact of the matter is that Mr. Berger has not produced a statement by 
a single Republican congressman from the Thirty-ninth Congress to show that 
application of the Bill of Rights to the states was regarded as a radical idea or 
that there was even dissension on the issue. Most Republicans seem to have 
thought the states were already required to obey the Bill of Rights under a 
proper construction of the law."' The laments of Republican congressmen in 
the Thirty-ninth Congress on the subject of suffrage, failure to end all distinc- 
tions, and similar statements relied on by Mr. ~ e r ~ e r ' ~ ~  prove nothing on the 
Bill of Rights issue. In suiking contrast to complaints that blacks had not been 
given the vote, which the Republicans made to the end of the debates, no one 
complained that the states would be allowed to continue to violate the Bill of 
Rights. 

The area of disagreement in debate on Bingham's prototype was not on 
whether the states should obey the Bill of Rights. It was on the subject of 
whether Congress should be able to legislate directly to provide equal protec- 
tion on all subjects included in the broad terms "lie, liberty and property." 
Many congressmen feared that such legislative power would allow Congress 
to legislate on subjects like marriage, property, and definition of crimes-- 
subjects which have traditionally been left to the states."' In short, disagree- 

132. Berger, supra note I, at 443 n.69. Of course, the idea that states should obey the Bill of Rights is an 
essentially conservative idea thaI h in accordance with the theory of the Declaration of Independence that 
governments are instituted to protect the rights of citizens. 

133. See text accompanying notes 7476 and 79-86 supra. 
134. E. MCI(rrwCK. ANDREW JOHNSON AND RECONSTRUCTION 257 (1960). For Berger's mistaken 

portrayal of Bingham as a radical. see, e.g., Berger, supra note I, at 454. 
135. See note 121 supra. 
136. Berger. supra note I. at 448. 
137. See Curtis. supra note 2. at 6W5. 
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ment on Bingham's prototype revolved around congressional power to pro- 
tect "life, liberty and property" from individual as well as state action. 

Mr. Berger takes offense at my suggestion that he considered Bingham a 
legal moron."' Still, he describes Bingham as "muddled,"u9 "inept,"lN as 
"veer(ing-) as crazily as a rudderless  hip,"'^' and as unable "to understand 
what he read."'" 

To discredit his evidence of Bingham's contradictions, according to Mr. 
Berger, I cited evidence from contemporaries that Bingham's reputation as a 
lawyer was excellent.'" "A lawyer who is forced to invoke evidence of good 
reputation," Mr. Berger tells us, "confesses that his defense on the merits is 
inadeq~ate."'~~ Mr. Berger misunderstood my purpose. I cited the high 
esteem in which Bingham was held by his contemporaries not to answer 
Mr. Berger's claims as to Bingham's "contradictions," but to respond to his 
attack on Bingham's reputation. Surely a response to such tactics is legit- 
imate. By his attack on Bingham's reputation in Government by Judiciary, 
has Mr. Berger "confessed that his [case] on the merits is inadequate"? 
Probably so. It is significant that Mr. Berger launches ad hominem attacks 
against both Bingham and Howard. 

I attempted to deal with Bingham's alleged "contradictions," not by 
citing evidence of reputation, but by examining Mr. Berger's editing!& Such 
an examination is once again required. To say this is not, however, to chal- 
lenge Mr. Berger's sincerity. That I do not doubt. What I challenge is his 
analysis. 

Mr. Berger tells us that Bingham translated the provisions of "article N 
that 'the citizens of each state shall be entitled to all privileges and immunities 
of citizens in the several States' as 'the provisions in the bill of rights that 
citizens of the United States shall be entitled to all privileges and immunities 
of citizens of the United States. . . ."'146 Mr. Berger then comments, "The 
Bill of Rights contains no privileges and immunities provision."147 Bingham 
never said it did. The passage indicates, it seems to me, Mr. Berger's strained 
and bizzare reading of what Bingham said. The quotation cited by Mr. Berger 
is an edited version of the following statement by Bingham: 

138. See Berger. supra note 1. at 449. 
139. GOVERNMEW BY JUDICIARY, supm note 12. at 145- 
140, Id. at 219. 
141. Berger, supm note 1, at 450. 
142. Id. 
143. Id. at 452. 
144. Id. 
145. See Curtis, supra note 2, at *W. 
146. Berger. supra note 1. at 450. 
147. Id. 
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Gentlemen admit the force of the provisions in the bii of rights, that the citizens of 
the United States shall be entitled to all the privileges and immunities of citizens of 
the United States in the several states,'" and that no person shall be deprived of 
life, liberty or property without due process of law.149 

Here Bingham is supporting his contention that the amendment is in accord- 
ance with the Constitution. He seems to be listing three items in a series. He 
wants to enforce the Bill of Rights and equal protection. Why not, he says. 
We have the provisions of the Bill of Rights, the provisions of article IV, and 
the due process clause. 

The second item in the series seems clearly to be Binghams summary, 
not of the Bill of Rights, but of the privileges and immunities clause. Bingham 
interpreted section two of article IV as meaning that "[tlhe citizens of each 
State (being ipso facto citizens of the United States) shall be entitled to all the 
privileges and immunities of citizens (supplying the ellipsis 'of the United 
States') in the several states."'" 

Mr. Berger seems to object to Bingham's understanding of article IV. He 
suggests that Bingham's phrase "citizens of the United States shall be entitled 
to all privileges and immunities of citizens of the United States" shows that 
Bingham confused "the rights of citizens of a state with those of the United 
States." Bingham, Mr. Berger seems to suggest, read article IV to protect 
rights of citizens of the United States, not rights of a citizen of a state.'" 

The privileges or immunities clause of the fourteenth amendment, which 
Mr. Berger equates with article IV, of course did exactly that: "No state 
shall. . . abridge the privileges or immunities of citizens of the United 
States." As written, the fourteenth amendment was essentially equivalent to 
Bingham's reading of article IV, a reading that protected the rights of citizens 
of the United States, as Mr. Berger notes.'= The privileges and immunities 
clause of the fourteenth amendment was changed from Bingham's prototype, 
which gave Congress power to "secure to the citizens of each state all priv- 
ileges and immunities of citizens in the several states," to provide, in the final 
draft ofthe fourteenth amendment, that "[nlo state shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of the United 
States." 

To understand Bingham's views it is important to remember that in 1866 
he did not agree that Barron v. Baltimore1" had been correctly decided, that 
he personally believed the states were required to obey the Bill of Rights by 
the oath state officers took to support the Constitution, and that he thought 

148. As Bingham understood article IV, 8 2, it meant that "[tlhe citizens of each State (king ips0 facro 
citizens of the URited States) shall be entitled to all privileges and immunities (supplying the ellipsis "of the 
United States") in the several States." CONG. GLOBE. 39th Cong.. 1st Sess. 158 (1866). See note 68 supra. 

149. Id. at 1089. 
150. Id. at 158. See note 68 supra. 
151. Berger. supra note I. at 450. 
152. Id. 
153. 32 U.S. (7 Pet.) 243 (1833). 
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there was, in any kase, no way to enforce the obligation of this oath.ls Mr. 
Berger finds Bingham's position on this subject contradictory. There is no 
doubt that by taking a few of Bingham's remarks out of their context and by 
ignoring Bingham's distinctions between his own view of the law and that of 
the Supreme court,'" one can interpret Bingham's views on this subject as 
being contradictory. 

The dangers of selective quotation (which haunt us all) are clear in 
Berger's quotations of Bingham's views. He quotes Bingham as saying, for 
example, that "'the bill of rights, as has been solemnly ruled by the Supreme 
Court of the United States, does not limit the power of the States. . . .""" 
The quotation is telling because it appears to be an endorsement of the 
Court's views by the "rudderless ship." Actually Bingham was complaining 
about the failure to include aliens in the Civil Rights Bill. Here is what 
Bingham actually said: "lf the Bill of Rights, as has been solemnly ruled by 
the Supreme Court of the United States, does not limit the powers of the 
States and prohibit such gross injustice by States, it does limit the power of 
Congress and prohibit any such legislation by ~ongress."'" In the accurate 
quotation Bingham's skepticism about the correctness of Barron v. Baltimore 
is clear. In the edited version employed by Berger it is eliminated. In another 
quotation, a slightly corrected version of one I complained about in my Wake 
Forest article, Mr. Berger quotes Bingham as saying: 

The care of the property, the liberty, and the life of the citizen . . . is in the States 
and not in the federal government. I have sought to effect no change in that respect 
in the Constitution of the country. I have advocated here an amendment which 
would arm Congress with power to . . . punish all violation by state officers of the 
bill of rights." 

"If the care of these rights," Berger asks, "'is in the states,' how do state 
officers violate the Bill of Rights. . . ."'59 We must remember that Bingham 
believed that state officers were required to obey the Bill of Rights by their 
oath to support the Constitution, the decision of the Supreme Court in Barron 
v.  Baltimore notwithstanding. At any rate, this is what Bingham actually said: 

L'Tlhe care of the property, the liberty, and the life of the citizen, under the solemn 
sanction of an oath imposed by your Federal Constitution, is in the States and not 
in the Federal Government. I have sought to effect no change in that respect in the 
Constitution of the country. I have advocated here an amendment which would 
arm Congress with the power to compel obedience to the oath, and punish all 
violations by State officers of the Bill of Rights, but leaving those officers to 
discharge the duties enjoined upon them as citizens of the United States by that 
oqth and by that Constitution. " 

154. mNG.  GLOBE. 39th Cong., 1st Sess. 1089-90 (1866). 
155. Id. at 429. 
156. Berger. supra note I,  at 451 (quoting CONO. GLOBE. 39th Cong., 1st Sess. 1292 (1866) (Biigham)). 
157. coNo. GLOBE. 39th Cong.. 1st Sess. 1292 (1866). 
158. Berger. supra note 1. at 451. 
159. Id. For my prior criticism, see Cunis, supra note 2, at 8%W. 
160. CONG. GLOBE, 39th Cong., 1st Sess. 1292 (1866) (emphasis added). 
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To me Mr. Berger's omissions seem to produce a decidedly misleading effect. 
They leave out Bingham's qualification, which was, essentially, that the care 
of the property, life and liberty of the citizen, subject to constitutional limita- 
tions, is in the states. Mr. Berger believes these omissions are utterly insignif- 
icant.I6' On this question the reader can compare the two passages and come 
to his or her own conclusion. 

Mr. Berger seems to tax Bingham with inconsistency because he ob- 
jected to the provision in the Civil Rights Bill that "there shall be no discrim- 
ination in civil rights or immunities" but inserted in the fourteenth amend- 
ment protection for "privileges or immunities of citizens of the United 
States."'" As Bingham read the privileges and immunities clause, it was 
limited to those rights of American citizens provided for by the Constitution. 
Such constitutional rights, he thought, needed to be protected by constitu- 
tional amendment. Civil rights and immunities, for Bingham, included all 
rights under state law as well and might affect schools, suffrage, as well as 
other subjects.'" 

Throughout, Mr. Berger assumes a necessary correlation of a congress- 
man's views on the Bill of Rights as a limit on the states and his views on such 
issues as suffrage for blacks and integration. The debates show that there was 
no necessary correlation. He also assumes that a man who had accepted any 
abolitionist ideas-for example, protection of the rights in the Bill of Rights 
and black citizenship-must accept all!bo The fallacy of such a position is 
obvious. For example, abolitionists favored jury trials for alleged hgitive 
slaves, and many Northern states provided them.I6' This does not prove, 
however, that the Northern legislators were abolitionists. Berger's elaborate 
citations to prove the Thirty-ninth Congress did not abolish all forms of racial 
discrimination are simply beside the point.'66 

Bingham's 1871 statement that the privileges dr immunities in the four- 
teenth amendment are chiefly those in the first eight amendments of the 
Constitution is treated by Berger as "Curtis' ~ornbshell."'~' The speech is 
significant simply because it corroborates what Bingham said in 1866. It is no 
more of a bombshell, however, than statements made by Bingham in 
Congress in 1866 or in an 1866 campaign speech in which he suggested that the 
fourteenth amendment was essential to prevent states from denying freedom 
of speech,'68 a view shared by other Republicans during the campaign of 

161. See Bemr. supra note 1. at 463. I do not charge that Berger "'edited' and omitted in order to make a 
case." Id. However. I believe that his omissions occumd based on a mistaken assumption that the omitted 
podon was insignificant. a mistake that assisted his case. 

162. Id. at 451. 
163. Compare CONG. GLOBE. 39th Cong.. 1st Sess. 1292 (1866) (Bingham) with id. at 1294 (Wilson). 
164. See, e-g.. Berger, supra note 1, at 44549. 

.165. See T. MORRIS. FREE hlEN ALL 71-93 (1974). 
166. See Berger. supra note I. at 44549. 
167. Id. at 461. 
168. The Cincinnati Commercial, Aug. 27,1866, at I, cols. 2-3. See Cunis, supra note 2, at -and notes 

302-06. 
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1866.'~' Such statements are, of course, flatly inconsistent with Mr. Berger's 
thesis that none of the rights in the Bill of Rights was incorporated by the 
fourteenth amendment except for the due process clause, a clause that Berger 
denies had any substantive content.170 

I do think my treatment of the evidence of the intent of the framers 
contained a "bombshell": the speech of Jacob Howard, manager of the four- 
teenth amendment in the Senate. However, Howard's speech was a "bomb- 
shell" only because of the way Mr. Berger had presented it in his book. After 
alerting the reader that Howard was a reckless radical17' (a characterization 
taken from an historian of the extreme pro-Southem school), Mr. Berger had 
this to say: "After reading the privileges and immunities listed in Cofield v. 
Cotyell, [Howard] said, 'to these privileges and immunities . . . should be 
added the personal rights guaranteed and secured by the fmt eight arnend- 
ments.' . . . No one . . . rose to challenge Howard's remark, casually tucked 
away in a long ~peech."'~ Howard's discussion of the privileges or immun- 
ities clause and the Bill of Rights covered one full page in small print in my 
a-ti~1e.l~~ In his speech Howard listed the rights of the Bill of Rights, pointed 
out that the courts had held that they did not operate as a restraint or prohibi- 
tion on state legislation, summarized the holding in Barron v. Baltimore, and 
said that "the great object of the first section of this amendment is, therefore, 
to restrain the power of the States and to compel them at all times to respect 
these great fundamental guarantees."'" Howard's statement on the Bill of 
Rights comprises about half of his entire discussion of the privileges or 
immunities clause of the fourteenth amendment and about one-ninth of his 
"long" speech. In short, Mr. Berger's treatment of it as a "remark casually 
tucked away in a long speech" was seriously mistaken. 

To further denigrate Howard's speech, Mr. Berger cited Senator Poland 
as saying that the privileges or immunities provision of the fourteenth 
amendment secured nothing beyond what was intended by article IV.'" 
Poland also said that article IV had become a dead letter because of the 
doctrine of states' rights, "induced mainly, as I believe, for the protection of 
the peculiar system of the South," a portion of his speech not discussed by 
Mr. ~ e r g e r . ' ~ ~  Since Mr. Berger believes that the privileges or immunities 

169. See, e.g., Crosskey. supra note 3, at 104-1 I. 
170. Berger, supra note I, at 438. In my W d e  Forcsr Micle I assumed that use of substantive due process 

as a tool to protect the Bid of Rights libenirr was a mistake. Cunis, supra note 2, at 49. On funher study and 
thought I think I may have been mistaken. Berger says that "due process applied only to judicial proceeding, 
never to action by a legislature. . . ." Berger. supra note I, at 438. However. both the opinion of the Chief 
Justice in Drcd Scott v. Sandford. 60 US.  (19 How.) 393,450 (1857). and the Republican party platforms of 1u6  
and 1860 read the clause as a l i t  on the legislature. NATIONAL PARN PLATFORMS 1840-1956. at 27 (K. 
Porter & D. Johnson eds. 19%). quoted in Cunis, supra note 2, at 5 5 7 .  

171. GOVERNMElVr BY JUDICIARY. supra note 12. at 147. 
172. Id. at 148 (emphasis added). 
173. See Curtis. supra note 2. at 94-95. 
174. CONG. GLOBE. 39th Cong.. 1st Sess. 2765 (1866). 
175. GOVERNMENT BY JUDICIARY. supra note 12. at 148-49. 
176. CONG. GLOBE, 39th Cong., 1st Sas. 2%1 (1866); Curlis, supra note 2, at 88. 
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clause of the fourteenth amendment went beyond the conventional judicial 
interpretation of article IV, either Poland gave the clause an unorthodox 
reading or, if Mr. Berger's book is correct, his remarks did not reflect the 
intent of the framers. Once it is conceded that an unorthodox interpretation of 
article IV was held by Republicans, the question that remains is what exactly 
Poland thought the clause meant. On this subject Mr. Berger provides us no 
guidance. 

To discredit Howard's speech Mr. Berger also cited Senator Doolittle: 

Senator Doolittle stated that the Civil Rights Bill "was the foreru~er of this 
constitutional amendment, and to give vitality to which this constitutional 
amendment is brought forward." Such reminders of known and limited objectives 
were designed to reassure those whose consent had thus far been won; and they 
rob Howard's remark of uncontroverted standing.'" 

Senator Doolittle, however, was an opponent of the measure.'" His remarks 
were obviously not designed to "re&surel* supporters. As an opponent his 
remarks are entitled to little c~nsideration.~'~ 

l77. GOVERN~~ENT BY JUDICIARY. supra note 12. at 149. 
178. CONG. GLOBE, 39th Cong.. 1st Sess. 3042 (1866). 
179. GOVERNMENT BY JUDICIAL. JUpm note 12. at 157. Berger tells us that "the Joint Committee's 

rejection of Bin-s proposal to add the f a  amendment phrase 'nor shall private property be taken for 
public use without just compensation' alone is incompatible with incorporation of the Bill of Rights." Bergcr. 
supra note I. at 454. Basically the argument seems to be that rejection of the proposal is incompatible with 
subsequent acceptance. 

To understand this argument we need to recall the chronology. On February 3.1866, the Joint Committee 
had approved B i m s  prototype of the fourteenth amendment-the one that had given Congrtss the power to 
secure privileges and immunities and equal protection in the rights of life, liberty and property. The amendment 
was postponed by the House on February 28. 1866. See Curtis. supra note 2. at 65-66. 

On April 21. 1866, the Joint Committee considered a totally new amendment. Section I of this amendment 
prohibited discrimination in civil rights by any state or by the United States on account of race, color. or 
previous condition of slavery. Its general language failed to take aecount of and overmle the doctrine of Barron 
D. Baltimore that the Bill of Rights did not limit the states. It also contained no equal protection clause. 

Bingham proposed to amend this new proposal by adding "nor shall any state deny to any person within its 
jurisdiction the equal protection of the laws. nor take private property for public use without just compensa- 
tion." Bin-s proposed addition was rejected by a vote of 7 to 5. B. KENDRICK. THE JOURNALOFTHE 
JOINT COMhtlTrEE OF R m E N  ON RECONSIRUCnON 83.85 (1914). 

Subsequently Bin- prowsed to add a new § 5 to the new amendment. This ~rowsal  prohibited states 
from abrid& phvile& or -unities of citizens of the United States. due process; or-equalbrotection. This 
proposal was accepted. Id. at 87. After fulther dcvelownents. Bingham's proposal beeame § 1 of the fourteenth - - 
&n&dment and &s reported to Congress. 

Suppose the committee had included only one of the narrow guarantees of the Bill of Rights and had 
provided in § I of the proposed amendment only that no state could deny equal protection or take private 
property for public use without just compensation. And suppose (as was the case in the April 21st proposal) that 
the amendment had contained no general language which could be read as broad enough to cover other Bill of 
Rights liberties. Then, no doubt. Mr. Berger would have argued that the proposal was designed to incorporate 
only one provision from the Bi of Rights and no others. And if. as in the April 2lst proposal, the amendment 
had failed to include any general words that could be read as incorporating Bii of Rights liberties. he would be 
correct. Basically. Berger's argument, lo~cally developed. tells us that if Bingham's April 21st amendment 
passed, it would have disproved incorporation; and also teUs us that the defeat of the proposal disproves 
incorporation-an absurd result. 

On April 21. 1866. the committee rejccted a proposal providing for equal protection and just compensation. 
It subsequently passed one providing for equal protection, due pmcess, and privileges or immunities. In short. 
the April 2lst rejection proves nothing except that at the time it was submincd the committee found the form of 
Bingham's proposal deficient. For a later case holding that the due process clause of the fourteenth amendment 
prohibited taking private property for public use without compensation, see Chicago, B. & Q. RR. Co. v. 
Chicago, I66 U.S. 226 (189T). Seved congressmen read the final version of the fourteenth amendment to 
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Mr. Berger tells us that Bingham's 1871 explanation of the privileges or 
immunities clause as including the rights in the Bill of Rights "was plainly not 
shared by his fellows."'@' The 1871 debate was addressed mainly to the ques- 
tion of state action. Controversy about the Bill of Rights was, as several 
congressmen pointed out, a side issue.181 At any rate, Mr. Berger's conclusion 
that Bingham's analysis was rejected by his colleagues in the House is unsup- 
ported by the record. A number of Bingham's colleagues supported his read- 
ing of the privileges or irnrnur&ies clause of the fourteenth amendment to 
include rights in the Bill of Rights.lS2 Most, like Garfield, who have been read 
as disagreeing with Bingham, never said that they believed the amendment 
did not make the Bill of Rights a limitation on the states.Ia3 Although they did 
make remarks that can be read as inconsistent with Bingham's position, these 
remarks are, on balance, not conclusive. 

Mr. Berger cites an 1871 Judiciary Committee Report rejecting women's 
suffrage. The Report suggests that the fourteenth amendment was equivalent 
to article IV, which the Report explains by reference both to Co~e ld ' s  
fundamental rights and by a conventional reading of article IV. It points out 
that the Bill of Rights had been held inapplicable to the states and says that the 
fourteenth amendment was designed to prevent the same treatment of article 
IV.'84 If the report gives article IV a conventional reading, it is inconsistent 
both with Bingham's prior and subsequent statements and with the contem- 
poraneous view of the framers of the fourteenth amendment. 

Mr. Berger describes remarks by congressmen made in 1876 on the 
Blaine Amendment as the "clincher" in his effort to prove that the framers of 
the fourteenth amendment did not understand it to incorporate the Bill of 
Rights.Is The Blaine Amendment had been proposed as a result of concern 
with the use of public funds for sectarian schools. Among other things, it 
prohibited states from establishing religion or interfering with free exercise of 
religion.lS6 Quoting from another scholar, Mr. Berger tells us: 

"Not one of the several Representatives and Senators who spoke on the proposal 
even suggested that its provisions were implicit in the amendment ratified just 
seven years earlier. . . . Remarks of Randolph, Christiancy, Keman, Whyte, 

- -  - - - - - - - 

prohibit laking private property for use without compensation. See C O N .  GLOBE. 4lst Coq., 3rd. Scss. 
1245 (1871) (Lawrence); see also text accompanying note 205 infa. When he presented the fourteenth amend- 
ment to the Senate. Howard noted that it would correct court decisions thac had held "that the restriction 
contained in the Constitution against the taking of private propeny for public use wirhout just compensation is 
not a restriction on State legislation. . . ." CONG. GLOBE. 39th Cong.. 1st Sess. 276566 (1866). 

180. Berger, supra note I, at 463. 
181. See, e.g., CONG. a O B E ,  42d Cong., 1st Sess. App. 314 (1871). 
182. Crosskey. supra note 3. at 89-100. 
183. CONG. GLOBE. 42 Cong.. 1st Sess. App. 151 (1871) (Garfield). 
184. H.R. REP. NO. 22.4191 Cong.. 3rd Ses. 1 (1871). reprinted in A. AVINS. THE RECONSlRUCnON 

AMENDMENTS DEBATES 466 (1967). Some statements in the Report are not consistent with the views Bimgham 
expressed in March 1871. See CONG. GLOBE. 42d Cong.. 1st Sess. App. 314 (1871). 

185. Berger, supra note I ,  at 461. See also Berger. The Founeenth Amendment: Lightfrom the F f e e n l .  
74 NW. U.L. REV- 311, 346 (1979). 

186. 4 OoNG. REC. 175 (1875). 

I Heinonline --- 43 Ohio St. L.J. 114 (1982) 1 



19821 INCORPORATION DOCTRINE 115 

Bogy, Eaton, and Morton give confirmation to the belief that none of the legisla- 
tors in 1875 thought the Fourteenth Amendment incorporated the religious provi- 
sions of the F k ~ t . " ' ~  

Randolph, Christiancy, Kernan, Whyte, Bogy, and Eaton were 
Democrats who spoke ten years after the fourteenth amendment debates."' 
Four of them opposed the Blaine Amendment,'* and several of them suggest- 
ed that it would violate states* rights to require the states to obey the religious 
guarantees of the first amendment.lgO 

The claim that the fourteenth amendment was not intended to require the 
states to obey the guarantees of religious liberty contained in the first amend- 
ment is inconsistent with the general views which Congressman Bingham and 
Senator Howard expressed at the time the fourteenth amendment was pre- 
sented to ~ongress.'~' But, Mr. Berger insists, to "cling'* to Bingham's and 
Howard's remarks is "obstinately to ignore the facts showing that they were 
not generally shared and were untenable."'" 

The question Mr. Berger addresses is what senators and representatives 
understood the fourteenth amendment to mean in 1866. Remarks by senators 
and representatives on the Blaine Amendment debates are significant only if 
they shed light on this subject-if they prove, as Mr. Berger asserts, that 
Bingham's and Howard's views were not shared by their co~eagues.'~~ In 
fact, the Bingharn-Howard interpretation of the amendment was explicitly 
accepted by a number of ~epublicans.'~ 

In 1871 Bingham had said that the privileges and immunities of citizens of 
the United States were chiefly set out in the first eight amendments to the 
~onstitution.'~~ Representative Hoar also speaking in 1871, believed that the 
"privileges and immunities"'% in the fourteenth amendment referred to "all 
the privileges and immunities declared to belong to the citizen by the 
Constitution itself* together with "those privileges and immunities which all 
republican writers of authority agree in declaring fundamental and essential to 
citizen~hip.**'~ 

187. Berger. supra 1I0k 1. at 464 (quoting F. O'BRIEN. JIJSPICE REeD ANDTHE FIRST AMENDMENT 116 
(1958)). 

188. Lg.. 4 CONG. REC. 5581,5583,5592 (1816). 
189. See 4 CONG. REC. 5595 (1816); Meyer, The Blaine Amendment and the Bill of Rights. 64 HAW. t. 

REV. 939. 943 (1951). 
190. See 4 CONG. REC. 5581 (Kernan), 5583 (Whyte). 5592 (Eaton) (1876). See ako Meyer. The Blaine 

Amendment and the Bill of Rights, 64 HARV. t. REV. 939. 943 (1951). 
191. See CONG. GLOBE. 39th Cong.. 1st Ses. 2765-66 (Howard). 2542 ( B i i ) ,  1034, 1089 (Bingham 

speaking of the prototype of his amendment) (1866). See ako CONG. GLOBE, 42d Cong.. 1st Sess. App. 84 
(1871) (Bin-). 

192. Berger. The Fourteenth Amendment: Light from the F#eenth. 74 NW. U.L. REV. 311.347 (1979). 
193. Id. 
194. See generally Crosskey. supra note 3. at 84-100; Avins, Incorporation of the Bill of Rights: The 

Crosskey-Fairmon Debates Reoirired, 6 HARV. J. LEGIS. I. b13,24-25 (1968). 
195. CONG. GLOBE. 42d Cong.. 1st Sess. App. 84 (1811). 
1%. Id. at 334. 
197. Id. 
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Representative Dawes described the rights in the Bill of Rights as 
"privileges and immunities"'98 and, in a reference to the fourteenth amend- 
ment, said that "every person born on the soil was made a citizen and clothed 
with them all."'99 

Representative Monroe, another Republican who spoke in 1871, accept- 
ed Hoar's analysis of the "meaning of the words 'privileges and immunities"' 
in the fourteenth amendment?00 And Representative Benjamin Butler seems 
also to have embraced both Bingham's and Hoar's views.20' Several 
Republicans said that the rights of American citizens protected by the four: 
teenth amendment included absolute rights to freedom of speech?'' In addi- 
tion to these men, Mr. Berger himself has described Senator Joseph Fowler 
and Representative Horace Maynard, both of Tennessee, as adhering to 
Bingham's views?03 

In 1871 Representative Lawrence of Ohio insisted that the seventh 
amendment right to trial by jury was one of the rights protected against state 
interference by the fourteenth amendment. Lawrence relied on the privileges 
and immunities clause and also on the due process clause. While he knew that 
"doubts have been entertained on this subject prior to the adoption of the 
fourteenth amendment," he believed that "since the adoption of the four- 
teenth article, it may well be maintained that a common-law trial by jury is 
secured."* 

Senator Frelinghuysen believed that "the right that private property shall 
not be taken without compensation is among those privileges" protected by 
the privileges or immunities clause of the fourteenth amendment.M5 And in 
1872 Senator Sheman said that the "right to be tried by an impartial jury is 
one of the privileges included in the fourteenth amendment; and no State can 
deprive any one by a State law of this impartial trial by jury."m 

Like a number of other Republicans, Sherman thought that the privileges 
or immunities clause of the fourteenth amendment included rights not ex- 
plicitly listed ih the Constitution. But he clearly recognized that it included 
rights in the Bill of Rights. "What are those privileges and immunities?'he 
asked. "Are they only those defined in the Constitution, the rights secured by 
the amendments? Not at all."207 To define the "privileges or immunities" 
secured by the fourteenth amendment, Senator Sherman suggested that the 
courts should look 

198. Id. at 475-76. 
199. Id. at 476. 
200. Id. at 370. 
201. Id. at 448. 
202. See. e.g.. M at 382 (Hawley). 414 (Robem). 
203. See CONG. GLOBE. 41st Cong.. 2d Sess. 515 (1810) (Fowler). App. 310 (Maynard) (1871). See also 

Berger, The Fourteenth Amendmmt: Light from the Ffteenth. 74 NW. U.L. REV. 3 11.346 11.217 (1979). 
204. CONG. GLOBE, 41s  Cow., 3rd Sess. 1245 (1871). 
205. Id. at 42d Cong.. 1st Sus. 499 (1871). 
206. Id. at 42d Cong.. 2d Sess. 844 (1812). 
207. Id. at 843. 
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first at the Constitution of the United States as the primary fountain of authority. If 
that does not dehe  the right they will look for the unenumemted powers to the 
Declaration of American Independence, to every scrap of American history, to the 
history of England, to the common law of England. . . and so on back to the 
earliest recorded decisions of the common law.m 

Sherman said that he did not distinguish between the words "privileges, 
immunities, and rights," and cited the ninth amendment in support of his 
broad construction of fourteenth amendment "privileges or immunities."209 

The idea that the privileges or immunities secured by the fourteenth 
amendment included rights in the Bill of Rights and other rights explicitly 
provided for by the Constitution was even accepted and advocated by a 
number of Democrats in the early years after the adoption of the amendment. 
In 1871 several Democrats accepted the argument that the privileges or im- 
munities clause included the privileges and immunities in the Bill of Rights2"' 
or assumed, for the sake of argument, that Bingham's position was ~orrect.~'' 
All denied that the privileges or imqunities clause provided the constitutional 
power necessary to pass the Ku Klux Act?12 which was under consideration. 

~ l t h o u ~ h  Democrats consistently rejected broad readings of the priv- 
ileges or immunities clause such as that suggested by Senator Sherman, a 
number believed that the privileges or immunities referred to in the fourteenth 
amendment included Bill of Rights liberties. In 1874 Representative Mills 
noted that the demand for a Bill of Rights followed the federal convention that 
drafted the Constitution. And he said, "These first amendments and some 
provisions of the Constitution of like import embrace the 'privileges and 
immunities' of citizenship as set forth in Article 4, O 2, of the Constitution and 
in the fourteenth a~nendment."~'~ 

Mills asked what the rights, privileges, and immunities of citizens of the 
United States were: 

[at is clear that the privileges and immunities mentioned in the fourteenth amend- 
ment are only such as are conferred by the Constitution itself as the supreme law 
over all; that they are fundamental, such as lie beneath the very foundation of the 
Government; that they are fixed and absolute. . . . These privileges are, among 
others, the right to enjoyment of life, liberty, property, and the pursuit of happi- 
ness; the right of peaceable assemblage for al l  purposes not criminal, freedom of 
speech, of the press, and of religion; immunity of one's person, house, and papers 
against unlawful seizure and search; trial by jury when held to answer for 
crime. . . . [etc.l2I4 

208. Id. at 844. 
209. Id. 
210. See Crosskey. supra note 3, at 98-IM), CONG. GLOBE. 426 Cong.. 1st Sess. 454 (Cox). 3% (Rice) 

(1871). 
211. CONG. GLOBE. 42d Cong.. 1st Sess. App. 314 (1871). 
212. Ch. 99. 16 Scar. 433. See, eg., CONG. GLOBE. 42d Cong.. 1st Sess. 3%. App. 314 (1871). 
213. 2 CONG. REC. 384 (1874). 
214. Id. at 304-85. 

I Heinonline --- 43 Ohio St. L.J. 117 (1982) ( 



118 OHIO STATE LAW JOURNAL Wol. 43:89 

These privileges were the same in every state and states were "impotent" to 
abridge 

Senator Norwood, Democrat of Georgia, also believed that the privileges 
or immunities of citizens of the United States protected by the fourteenth 
amendment included all rights in the Bill of Rights, together with other rights 
provided for by the Constitution. These included the privilege of the writ of 
habeas corpus; immunity from bid of attainder, ex post facto laws, and from 
slavery or involuntary servitude except for punishment of crime; and the right 
not to be deprived of the right to vote on account of race, color, or previous 
condition of servitude?I6 

Norwood said that the argument that the amendment conferred no new 
rights was true in one sense, but not in another. "No new rights are enumer- 
ated; the amendment simply refers to existing rights, and in this sense no new 
privileges were conferred. . . ." 2'7 But "while not technically conferring new 
rights," the fourteenth amendment had "given additional protection to exist- 
ing This was so because before the adoption of the fourteenth 
amendment a state "could have deprived its citizens of any of the privileges 
and immunities contained in the first eight [amendments]. . . ."2'9 Before its 
adoption "any State might have established a particular religion, or restricted 
freedom of speech and of the press, or the right to bear arms . . . inflicted 
unusual and cruel punishment, and so on.""' But "the instant the fourteenth 
amendment became a part of the Constitution, every State was fiom that 
moment disabled from making or enforcing any law which would deprive any 
citizen of a State of the benefits enjoyed by citizens of the United States under 
the first eight amendments to the Federal constitution."*' Other Democrats 
seem also to have accepted the idea that the privileges or immunities secured 
by the fourteenth amendment included the rights in the Bill of ~ i g h t s . ~  

By 1876, when most of the debate on the Blaine Amendment took place, 
the earlier broad support for the Bingham-Howard reading of the fourteenth 
amendment had evaporated. Democrats insisted that the rights in the first 
amendment did not limit the states and further insisted that application of the 
Bill of Rights to the states would violate states' rights.= Some Republicans 
also said that the religious guarantees of the first amendment did not limit the 
states.*4 At least during the Blaine Amendment debates themselves, no one 

215. Id. 
216. Id. at App. 241. 
217. Id. at App. 242. 
218. Id. 
219. Id. 
220. Id. 
221. Id. 
222. 2 CONO. REC. 420 (Hemdon) (1872). Compare CONO. GLOBE, 42d Cong.. 2d Sas. App. 25 (1872) 

with 2 CONO. ReC. 4086 (1874) (Thunnan). 
223. See text accompanying note 190 supra. 
224. 4 CONG. REC. 5561 (1876) (Frclinghuysen). 
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said that the privileges or immunities clause of the fourteenth amendment 
protected the rights set out in the Bill of Rights. 

How can this remarkable transformation be explained? The answer, I 
believe, lies in two Supreme Court decisions handed down very shortly before 
most of the debate on the Blaine Amendment took place. In March of 1876 in 
United States u. ~ruikshankPS the Court held that the right of peaceable 
assembly and the right to bear arms were not privileges secured by the four- 
teenth amendment. These and other rights in the Bill of Rights were merely 
limitations on the powers of the national All the Justices ex- 
cept one concurred in the Court's opinionVm In April of that year in Walker v. 
~ a u v i n e t ~  the Court held that the seventh amendment right to trial by jury 
was not a privilege or immunity of national citizenship protected by the four- 
teenth amendment and that the right was also not protected by the due pro- 
cess clause. Justices Clifford and Field dissentedm 

Congressmen had been reluctant to accept the idea that the fourteenth 
amendment privileges or immunities clause had no significant meaning. Even 
after the constricted reading given to the privileges or immunities clause in the 
Slaughter House Cases, many believed and continued to assert that the 
clause protected fundamental liberties of American citizens set out in the Bill 
of  right^.^' But the decisions in Cruikshank and Walker were unequivocal. 

On the issue of rights of American citizens, the Supreme Court was more 
royalist than the king, more devoted to a restricted states' rights interpreta- 
tion of the Constitution than even some Southern Democrats. In the context 
of the Court's then recent decisions in Cruikshank and Walker, it is not 
surprising that the earlier broad belief that the privileges or immunities clause 
of the fourteenth amendment protected at least Bill of Rights liberties was not 
repeated. Nor is it surprising that some congressmen said that the religious 
guarantees of the first amendment did not limit the states. That was clearly the 
law. The true and intended meaning of the fourteenth amendment was, by this 
time, of only academic interest. 

Senator Morton, speaking on the Blaine Amendment, noted the sad fate 
that had befallen the fourteenth amendment at the hands of the Court: 

The fourteenth and fifteenth amendments which we supposed broad, ample, and 
specific, have, I fear, been very much impaired by construction, and one of them 
in some respects, almost destroyed by construction. Therefore I would leave as 
little as possible to construction. 1 would make [the proposed provisions of the 
Blaine Amendment] so specific and so strong that they cannot be construed away 
and destroyed by the courts."' 

225. 92 U.S. 542 (1876). 
226. Id. at 553-54. 
227. Id. at 559. Justice Clifford dissented. 
US. 92 U.S. 90 (1876). 
229. Id. at 93. 
230. See text accompanying notes 2 6 2 5  supra. 
231. 4 CONG. REC 5585 (1876). 
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Finally, Berger points out that Bingham did not use the words "first eight 
amendments" in 1866 .~~  Of course, Bingham did refer repeatedly to "the Bill 
of Rights." To paraphrase Professor Crosskey, while the phrase "the Bill of 
Rights" is good enough to let readers of Mr. Berger's law review article know 
that the author is talking about the first eight amendments to the Constitution, 
Mr. Berger and other opponents of incorporation have never considered the 
phrase adequate when Bingham uses itu3 

In 1871 Bingham did not say that the privileges or immunities clause was 
equivalent to amendments one through eight. Instead he said privileges and 
immunities were "chiefly" those contained in amendments one through 
eight." They would, of course, include other rights of the citizen under the 
Constitution, including the writ of habeas corpus and other rights of citizens 
added later. This is because the clause was intended to protect aU the rights of 
citizens of the United States. 

While Bingham seems not to have used the words "amendments one 
through eight" in 1866, he did use other phrases that are su£6ciently broad in 
meaning to include the Bill of Rights. Early in the session Bingham said that 
the major question for Congress was whether the Constitution should be 
amended to allow Congress to enforce "all its guarantees."" On another 
occasion he referred to opponents of his prototype as "opposed to enforcing 
the written guarantees of the ~onsti tution."~ On January 25, 1866, in the 
same speech in which he had said he considered enforcement of all the 
guarantees of the Constitution the most important issue before Congress, 
Bingham explained, "I believe that the free citizens of each State were guar- 
anteed, and were . . . intended to be guaranteed by the Constitution, &not 
some, 'all'-the privileges of citizens of the United States in every State."u7 

Mr. Berger asks why "the Bill of Rights" was not explicitly written into 
the fourteenth amendment, as due process and citizenship were.*' The 
reason, of course, is that the rights in the Bill of Rights make up some, and the 
most important, but not all of the rights of citizens of the United States. 

Oddly enough, Mr. Berger seeks assistance from the Slaughter-House 
Cases majority opinion in his attempt to treat the privileges or immunities 
clause of the fourteenth amendment as a reiteration of a conventional (or 
perhaps more conventional) reading of article IV. He tells us: 

Although the majority ofthe Court took an even nmwer view of the clause [tban 
had Justice Field], concluding that it referred only to the privileges and immunities 

232. Berger, supra note 1; at 463. 
233. Sea Cmsskey. suprn note 3. at 27. 
234. CONG. GLOBE. 42d Cong.. lot Scss. App. 84 (1871). 
235. Id..at 39Ih Cong.. 1st Sess. 432 (1866). 
236. Id. at 813. 
237. Id. at 430. 
238. Berger. suprn note I. at 453. 
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Field also concluded that the privileges or immunities clause made the Bill of 
Rights biding on the states.246 Judge, later Justice Woods, had read the 
amendment the same way: 

By the original constitution citizenship in the United States was a consequence of 
citizenship in a state. By this clause this order of things is reversed. Citizenship in 
the United States is defined; it is made independent of citizenship in a state, and 
citizenship in a state is a result of citizenship in the United States. So that a person 
born or naturalized in the United States and subject to its jurisdiction, is, without 
reference to state constitutions or laws, entitled to all the privileges and immu- 
nities secured by the constitution of the United States to citizens thereof. The 
amendment proceeds: "No state shall make or enforce any law which shall abridge 
the privileges and immunities of citizens of the United States." What are the 
privileges and immunities of citizens of the United States here referred to? They 
are undoubtedly those which may be denominated fundamental; which belong of 
right to the citizens of all h e  states and which have at all times been enjoyed by 
citizens of the several states which compose this Union from the time of their 
becoming free, independent, and sovereign. C o ~ e l d  o. Coryell [Case No. 3,2301. 
Among these we are safe in including those which in the constitution are expressly 
secured to the people, either as against the action of federal or state govenunents. 
Included in these are the right of freedom of speech, and the right peaceably to 
assemble . . . We think, therefore, that the right of freedom of speech, and other 
rights enumerated in the first eight articles of amendment to the constitution of the 
United States, are the privileges and immunities of citizens of the United States.247 

VII. ENFORCEMENT BY THE COURTS 

Mr. Berger suggests that the amendment was unenforceable by the courts 
except by virtue of congressional action. In his article he corrects a rniscita- 
tion in his book and asks: "Why did Hotchkiss protest that [the prototype of 
section 51 'proposes to leave it to the caprice of Congress' whether or not to 
enforce antidiscrimination, if it was assumed that the Courts could act in the 
face of congressional inaction."248 My argument that Hotchkiss' protest about 
Bingham's prototype, which simply gave enforcement power to Congress, 
plus the change in the form of the amendment to include limitations on the 
states in section one plus enforcement power in section five showed a plan for 
judicial enforcement is dismissed as "2 plus 2 equal 5."249 

Hotchkiss had noted that Bingham's plan for congressional enforcement 
was weaker than some existing provisions of the Constitution. He spoke to 
Bingham's prototype of the fourteenth amendment which gave Congress 
power to pass all laws necessary and proper to secure privileges and immu- 
nities and equal protection. Here is what Hotchkiss had to say: 

Suppose that we should have an influx of rebels. . . ? What would become of this 
legislation? And what benefit would the black man or the white man derive from 

246. O'Neil v. Vermont. 144 U.S. 323. 361-63 (1892) (Field. J.. dissenting). 
247. United States v. Hall. 26 F. Cas. 79. 81-82 (C.C.S.D. Ala. 1871) (No. 15.282). 
248. GOVERN~SENT BY JUDICIARY. supra note 12, at 228. See ako Bergcr, supra note I. a1 459. 
249. Berger, supra note I, a[ 460. 
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it? Place these gmr+ntees in the Constitution in such a way that they cannot be 
stripped from us by any accident and I will go with the gentleman. 

.... 
Why not provide by an amendment to the Constitution that no State shall 

discriminate against any class of its citizens; and let that amendment stand as part 
ofthe organic law ofthe land, subject only to be defeated by another congressional 
amendment. We may pass hws here today and the next Congress may wipe them 
out. Where is your guarantee then? .... 

I desire that the very privileges for which the gentleman is contending be 
secured to the citizens; but I want them secured by a constitutional amendment 
that legislation cannot 

Bingham's amendment was subsequently changed by providing that no 
state could deprive any person of due process, equal protection, or privileges 
and immunities and also by giving Congress power to enforce its provisions, 
just as Hotchkiss had proposed. Mr. Berger suggests that his attribution of 
Hotchkiss' remark to section five of the fourteenth amendment instead of to 
the prototype is insignificant because both the prototype and section five 
provided for congressional enforcement. The significant change, of course, is 
the addition of section one, which said that no state could deny equal protec- 
tion, privileges or immunities, or due process. This provision was absent from 
the prototype. 

Hotchkiss had suggested that with such a change blacks and whites could 
still benefit from the amendment even with Democratic control of Congress 
and repeal of all civil rights laws. How would they benefit? By enforcement of 
the amendment in the courts just as other limitations on the states had been 
enforced in the c o ~ r t s . ~ '  Mr. Berger quotes congressmen as saying that the 
amendment put the principles of the Civil Rights Bill beyond partisan strife, 
which it unquestionably did. If, however, repeal of the Civil Rights Bill by a 
Democratic Congress would have left the rights it provided unenforceable, it 
is clear the amendment did not put the Civil Rights Bill beyond partisan strife. 

The way to find the intention of the framers of the fourteenth amendment 
is by a detailed investigation of the legal ideas held by Republicans and a 
detailed examination of the goals they sought to achieve. The matter cannot 
be solved by pronouncement. Without detailed empirical investigation, 
further substantial progress on this subject is not likely to be made. 

Mr. Berger's book has the merit of providing a framework for analyzing 
legislative intent. He suggests that we should give great weight to statements 
by members of the committee that had charge of the legislation.* He reminds 

250. CONG. GLOBE, 39th C4ng.. 1st Sess. 1095 (I=) (emphasis added). 
251. Danmouth College v. Woodward. 17 U.S. (4 WheatJ518 (1819); Fletcher v. Peck. LO U.S. (6 Cranch) 

87 (1810). 
m. GOVERNMENT BY JUDICIARY, supra note 12. at 136-37. 
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us that statements of opponents and after-the-fact interpretations are entitled 
to little weigiku3 And he reminds us that rules of construction cannot be used 
when they would clearly defeat the intent of the framers.= In looking for the 
intent of the framers, of course, one should also look at the conditions leading 
up to the adoption of the amendment and the evils that produced k21S 

The leading proponents of the fourteenth amendment, it seems to me, 
would be John Bingham, author of the amendment and member of the Joint 
Committee; Jacob Howard, member of the Joint Committee who managed the 
amendment in the Senate; and Thaddeus Stevens, the member of the commit- 
tee who managed it in the House. To a lesser extent remarks by Chairman 
Fessenden of the Joint Committee, James Wilson, Chairman of the House 
Judiciary Committee, and Senator Trumbull, Chairman of the Judiciary 
Committee in the Senate are significant, though neither Wilson nor TrumbulI 
was a member of the Joint Committee that had charge of the amendment. 

When we examine the ideas of the three leading members of the Joint 
Committee, at least twcbBingham and Howard-clearly read the amend- 
ment to make the Bill of Rights a limit on the states.% The remarks of Stevens 
are inconclusive on this issue, although they contradict Professor Berger's 
thesis that all leading Republicans considered the amendment and the Civil 
Rights Bill identical." 

In the campaign of 1866 we find Bingham and Wilson saying that the 
amendment is necessary to secure freedom of speech?' a position flatly 
contrary to Mr. Berger's thesis. Trumbull, in a campaign speech, described 
the privileges or immunities clause as securing "civil liberty to all citizens of 
the United States" and as a "declaration of the great principles of individual 
freedom and civil liberty. . . 

Many scholars have accepted Mr. Berger's historical pronouncements 
without conducting a detailed investigation of the historical sources for them- 
selves. At least on the question of the application of the Bill of Rights to the 
states, such an investigation shows that Mr. Berger's analysis is defective and 
does not justify the massive rollback of civil liberty which he proposes.260 

253. Id. at 157 and 49. 
254. Id. at 49. 
255. For a summary of relevant history. see Curtis. supra note 2. at 52-64. 
256. Id. at 64-74. 81-84, 9S%. 
257. Id. at 82. See also the remarks of Chairman Fessenden at text accompanying note 109 supra. 
258. See Curtis, supm note 2, at 84 & m.304-06. 
259. The Cincinnati Commercial. Sept. 3, 1866, at 2, col. 3. Trumbull also indicated that the amendment 

might be unnecessary in light of the thirteenth amendment and Civil Rights Bill. Tmmbull, of course. had read 
the thirteenth amendment to allow Congress to protect the rights of free persons. including rights to speak and 
preach. See text accompanying note 98 supra. 

260. See GOVERNMENT BY JUDICIARY. supra note 12. at 413. Taken to its logical conclusion. Bergeras 
view would require that none of the rights in the Bill of Rights would be a limit on the statcs. 

( HeinOnline --- 43 Ohio St. L.J. 124 (1982) 1 


