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Foreword 

The best introduction ro this important book by Michael Curtis was 
$[qc&t& provided by the Attorney General of the United States, M e  
Edwin Meese, on July g, 1985. It appeared in thc form of his major 
address LO die American Bar Association, in Washington; D.C. The sub- 
j e s c  eC b h ~  hwmey GewmtS mh+ally w p e d  s p e k  was the ekwtst 

rfi wkkh the bill afRierClt6 d m  s r d ~   st rr~elv w the srirra, l e i 6  the 
samepybiect to which ME Curtis devotes himself in No State Shall 
~b&gi.This foreword is i n  turn but a bridge, an invitation as it were, to 
cross over from the Attorney General's address to Mr. Curtis's response. 

In his remarks to the ABA, MI: Meese shared with the assembled 
lawyers his satisfaction with certain recent Supreme Court decisions he 
described as tending to undo4'the damage" previously done by what he 
relerred to as the "piecemeal incorporation" of the Fourth Amend- 
ment to the Consri!uiion through the Wurteenth Amendment, The 
"darnage" to which the Attorney General referred was damage he 
associated with a set of significant Supreme Court casesdecided princi- 
wiqlv during the tenure of the Warren Court-cases in which search- 
and-seizure practices by statc law enforcement officials had been 
examined by the Supreme Court under Fourth Amendment standards. 
To the extent that recent Supreme Court decisions reviewing slate 
search-and-seizure procedures reflected a somewhat more relaxed 
view on the Court, namely, that the states may not be bound to observe 
the same standards constitutionally required of federal law enforcement 
agents, Mr. Meese regarded the new cases as both welcornc and cncour- 
aging. They tended, as he said, to undo "the damage" previously 
resulting from the Warren Court's use of the "incorporation" doctrine. 

These recent developments, the Attorney General felt encouraged 
to suggest, might nor represent an isolard trend. Rather, they might 
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be taken to reflect a new willingness on the part of the Supreme Court 
to reconsider the entire incorporation doctrine, which it was the object 
of his address to have his audience reflect upon. "[Nlowhere else," the 
Attorney General said, "has the principle of federalism been dealt SO 

politically violent and constitutionally suspect a blow as by the theory 
of incorporation." And "nothing can be done," he counseled his 
audience, "to shore u p  the intellectually shaky foundation upon which 
the [incorporation] doctrine rests." 

The doctrine to which the Attorney General referred is a familiar 
doctrine in American constitutional law. It is the doctrine that the 
enactment of the Fourteenth Amendment put an end to the dispute 
respecting the exemption of the states from the Bill of Rights. It is 
that exemption the Attorney General suggests may in fact never have 
been given u p  and, indeed, may even now be reclaimed. 

Turning to the church-state clauses of the First Amendment, the 
Attorney General implied that these provisions, too, may not apply to 
the states or  at least not apply in anywhere near the same manner as 
they apply to the national government. (Indeed, it was in the context 
of addressing these clauses, rather than the Fourth Amendment, that 
he spoke of the "constitutionally suspect . . . theory of incorporation.") 
And if that is so, then may not the states each be free to support 
religion in a variety of ways foreclosed to Congress? Mr. Meese left no 
doubt of his own view that they may. 

The  relationship of the Bill of Rights to the states was thus the very 
subject of the Attorney General's address, prompted by what he 
regarded as encouraging developments in the Supreme Court itself. 
Indeed, in November, spiritedly responding to published criticism of his 
ABA address (Anthony Lewis of the New York Times accused the Attor- 
ney General of seeking to "repeal legal history"), Mr. Meese took u p  the 
challenge altogether cheerfully. "Now, as we approach the bicentennial 
of the framing of the Constitution," he declared.to members of the Fed- 
eralist Society in Washington, "we are witnessinganother debate concern- 
ing our fundamental law. It is not simply a ceremonial debate, but one 
that promises to have a profound impact on the future of our Republic." 

There may be, of course, a bit of hyperbole in the Attorney General's 
view. It may bespeak undue confidence in anticipating certain appoint- 
ments to the Supreme Court, or  it may exaggerate the impact that 
such expected "debate" might have. Even so, assuming the founda- 
tions of the incorporation doctrine are truly as shaky as the Attorney 
General believes, his expectation is scarcely unreasonable. If the 
grounds for associating the Bill of Rights with the Fourteenth Amend- 
ment are not there, it is difficult to say why that observation should not 
now count-why it no longer matters. And, indeed, so far as the 

importance of the subject itself is concerned, it is difficult to imagine a 
more consequential subject than this one, short of pulling back the Bill 
of Rights even from the federal government itself. 

Whether, for instance, the free speech and press clause of the First 
Amendment applies only partly to the states, equally to the states, or  
not at  all to the states is obviously an issue of great consequence. 
Whether the Seventh Amendment right to trial by jury (even in a civil 
case involving but twenty-one dollars) is binding on the states matters 
as well, although doubtless not nearly so much. But whether as a 
general proposition the whole regime of the Bill of Rights is carried 
across the boundary of federalism (literally "tittle for tittle and jot for 
jot"), whether only parts of it are thus transposed, or whether indeed 
virtually none of it applies is-as the Attorney General says-no 
mere "ceremonial" question. It is, rather, a question so consequential 
as to make it appear astonishing that the answer could possibly be 
thought doubtful at this late date, virtually two centuries after the 
ratification of the Bill of Rights itself and more than a century after 
the ratification of the Fourteenth Amendment. 

And yet, for many very serious people, the question is still doubtful, 
even as the Attorney General suggested. The  question raised publicly 
by the Attorney General in his ABA address has been raised repeatedly 
by others, many of whom preceded him by decades and indeed by 
generations. The fact is that Mr. Meese's point of view does not stand 
alone; it is no late Reaganite novelty, and it has troubled some of the 
most serious scholars (and judges) of our constitutional history. 

Moreover, contrary to what most people might have supposed, the 
Supreme Court itself has never quite settled on a single rationale in 
associating the Bill of Rights with the Fourteenth Amendment. Within 
the existing case law, for instance, one will find no less than four 
"doctrines" differently relating the Bill of Rights to the states via the 
Fourteenth Amendment. There are, in brief, at least two positions a 
number of justices have taken additional to the mutually exclusive 
primary positions-of full association or  of no association. 

The  strongest of these positions is of course that of full association 
(or "incorporation" as it is called). And in sharp contrast to the Attor- 
ney General's thinking, Mr. Curtis does not think that that foundation 
is shaky at all. To the contrary, he believes it is sound-indeed that it is 
overwhelming. In this book he undertakes to show why. 

Necessarily Mr. Curtis's book is not a quick or an easy read; nothing 
that undertakes a conscientious review of sources appropriate to a 
subject such as this one can be reduced in that way. Much better than 
any quick or  easy read, however, No State Shall Abridge provides the 
most powerful response to doubts respecting the incorporation doc- 
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trine yet published. One will not know the full strength of the incorpo- 
ration case without reading this book. But I need to say no more, since 
this invitation is now complete. The  Attorney General wrote the real 
foreword, last July. Acknowledgments 

William W. Van Alstyne 
March 1986 

Many people have given me encouragement and help in connection 
with my work on the Fourteenth Amendment and the Bill of Rights. 
Although they have provided help and encouragement, they cannot 
be held responsible for ideas contained o r  mistakes made. One of the 
gifts of the best teachers is to encourage students to pursue their own 
ideas. The  teacher deserves much of the credit, but he or  she deserves 
none of the blame. Similarly, those reviewing a long and complex 
project may help the writer avoid some mistakes. To help a writer 
avoid all would require an undertaking equivalent to that which pro- 
duced the manuscript. 
, For encouragement in pursuing my work on the Fourteenth 
Amendment I want to thank particularly Professors Leonard Levy 
(whose encouragement has been constant and crucial), William Van 
Alstyne, Louis Lusky, and Henry J. Abraham. The Frances Lewis 
Law Center at Washington and Lee University has a lawyer-in-resi- 
dence program where I spent a month working on the book. For 
the help and support of people at Washington and Lee I am par- 
ticularly grateful. 

Professors Roger Groot, L. H. LaRue, and Brian Murchison at 
Washington and Lee all read large portions of the manuscript and 
helped me to improve it. An anonymous person read and reread the 
manuscript for Duke University Press with meticulous care and made 
many suggestions, large and small, which substantially improved the 
quality of what I had written. My law partners Michael Okun and 
Davison Douglas and Martha Johnson and my wife Deborah Maury 
also read much of the manuscript and made helpful suggestions. My 
brother Tom Curtis, a gifted writer and editor, did much to improve 
the book's style. Professor Robert Kaczorowski read chapter 6 and made 
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helpful suggestions, and Professor William Van Alstyne also made 
, 

helpful suggestions. 
1 am grateful to Norita Speaks with the Greensboro Public Library 

for her assistance in ordering roll after roll of newspapers on micro- 
film: to the Wake Forest, Connecticut, Ohio State, North Carolina, I - -  ~ ~ 

and West Virginia Law Reviews, which have published earlier versions 
of some of the ideas set out here and which, to the extent of their 
copyright interest, have given permission to reprint. Margaret Wil- 
liams at Washington and Lee Law School provided invaluable assis- 
tance in of the manuscript, as did Beverly Erskine and 
Diane Becker. The Frances Lewis Law Center provided me with two 
research assistants, Carl Hankla and Jonathan Rak, who worked hard 
and did a superb job. 

My law partners have generously tolerated and encouraged this 
project. \ 

To all of these people and to the many others who have assisted me . . 
in this project, I give my sincere thanks. Finally, 1 acknowledge my 
debt to those academic pioneers who have looked at the relation 
between the crusade against slavery of the Fourteenth Amendment 
and the Bill of Rights. 

This book is far better than it would otherwise have been because 
of all the help and encouragement I have had. Had I the insight 
and judgment to understand and follow all the critical suggestions 
of those who read the manuscript, the end product might have 
been significantly better. The views expressed are my own, and not 
the responsibility of those whose help or encouragement I have 
acknowledged. 

Introduction 

Current Controversy 

The idea that the federal Bill of Rights protects liberty of speech and 
press, freedom of religion, and other basic rights from violations by 
the states has become commonplace, even for lawyers. Indeed, many 
Americans probably accepted this commonplace when careful lawyers 
knew it was not so. From 1833 to 1868 the Supreme Court held that 
none of the rights in the Bill of Rights limited the states.' From 1868 
to 1925 it found very few of these liberties protected from state action.' 
Those the states were free to flout (so far as federal limitations were 
concerned) seemed to include free speech, press, religion,3 the right 
to jury trial,4 freedom from self-in~rimination,~ from infliction of 
cruel and unusual punishments,%nd more. State constitutions, with 
their own bills of rights, were available to protect the individual, but 
too often they proved to be paper barriers7 

Most, but not all, scholars believe that the Supreme Court was right, 
at least as a matter of history, up to 1868. They believe, that is, that the 
founding fathers did not intend for the Bill of Rights to limit the 
states8 

In 1868 the Fourteenth Amendment was ratified. Section I pmvided: 

All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, liberty, 
or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 
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A reasonable reader might conclude that the Fourteenth Amend- 
ment was intended to change things so that states could no longer 
violate rights in the federal Bill of Rights. The  reader might think this 
was what was intended by the language, "No state shall makeor enforce 
any law which shall abridge the privileges or immunities of citizens of 

1 the United States." 1 believe that the reader would be right. 
I The thesis is intensely controversial. It has never, for instance, been 

accepted by the United States Supreme Court, although the Court has 
haltingly reached much the same result by gradual incorporation of 

I 

I most of the rights in the Bill of Rights as limits on the states under the 
due process clause, a development that reached fruition in the 1~60s.' 

I 

I 
Historical justification for this selective incorporation of rights under 

I the clause of the Fourteenth Amendment that says "No state shall 
deprive any person of life, liberty, or property without due process of 
law" has also been contr~versial.'~ Here again, at least as to all proce- 
dural guaranties-the right to jury trial, the right against self- 
incrimination, the right to counsel, and the like-the reading is also 
historically correct. 

The idea that the framers of the Fourteenth Amendment intended 
guaranties of the Bill of Rights to limit state action has been rejected 
by many legal scholars. These scholars have treated their rejection as 
"amply documented and widely accepted."" The historical argument 
for applying the Bill of Rights to the states has been treated as 
"conclusively dispr~ved,"'~ and the evidence for it marshaled by Justice 
Hugo L.  lack" has been denounced as "flimsy"14 One scholar tells us 
that "it is all but certain that the Fourteenth Amendment was not 
intended to incorporate the Bill of ~ i ~ h t s . " ' ~  Another assures us that 
the idea that the Fburteenth Amendment was designed to apply the Bill 
of Rights to the states has been "discredited . . . in a study with which 
even activists c o n c ~ l ' ' ~  A noted professor of law says that the application 
of the religious guaranties of the Bill of Rights to the states occurred 
"solely at the whim of the C o ~ r t . " ' ~  Still another tells us that it is now 
"generally accepted" that the framers of the Fourteenth Amendment 
intended no restrictions on government regulation of speech.18 

It may well be that most professors of constitutional law who have 
ventured an opinion on the question-and it sometimes seems most 
have-have reached the conclusion that application of the Bill of Rights 
to the states under the Fourteenth Amendment was, as a matter of his- 
tory, a mistake. Still, such opinions have usually been expressed in pass- 
ing, as a minor feature of the author's work, and not after exhaustive 
investigation of the historical sources. Among scholars who have studied 
the historical sources in detail, opinion is more divided. Most of this 
group seem to agree that the Fourteenth Amendment was intended to 
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apply the Bill of Rights-or at least most of them-to the states.'' 
Skepticism in the scholarly and judicial community as to the intent 

of the framers of the Fourteenth Amendment has begun to have 
extreme political and judicial manifestations, often not intended by 
the  skeptic^.^' In a recent book, Government by Judiciary, published by 
the Harvard University Press, Mr. Raoul Berger has called for a 
"rollback" of decisions applying the Bill of Rights to the states." There 
are indications that some are willing to respond to the trumpet call. 

One federal judge has found the Supreme Court's decision applying 
the First Amendment guaranty of free exercise of religion to the 
states "a result oriented decision which cannot be supported by histori- 
cal data."22 Still, the judge recognized that he was bound by the decision. 
Another federal court has not been so timid. It ruled that none of the 
guaranties of the Bill of Rights applies to the states.23 Although the 
decision was promptly reversed,24 it indicates a changing judicial 
climate, one in which federal protection for many liberties in the Bill 
of Rights may be frozen out of existence. 

Mr. George Will, whose columns are widely circulated, has announced 
that "the Court took a radically wrong turn when it 'incorporated' the 
First Amendment into the fourteenth amendment."'5 Senator John I? 
East, Republican of North Carolina, has asserted that the framers of 
the Fourteenth Amendment did not intend to apply the Bill of Rights 
to the states, and he has introduced legislation designed to free the 
states and localities from federal protection for liberties in the Bill of 
Rights. Attorney General Edwin Meese has flirted with similar ideas.'" 

The idea that protection of human liberty under the Bill of Rights 
against state action is the result ofjudicial whim or  judicial usurpation 
eats like acid at the legitimacy of federal protection of civil liberty. T h e  
current Supreme Court seems unwilling to embrace the proposed 
ro~lback.'~ Still, pervasive skepticism about the legitimacy of applica- 
tion of the Bill of Rights to the states may be a factor in encouraging 
the recent trend in Supreme Court decisions toward restricting indi- 
vidual liberty and expanding government power. Indeed, one scholar 
who has questioned the historical legitimacy of federal protection of 
Bill of Rights liberties has suggested that the Court begin a rollback of 
civil liberty by more restrictive readings of particular guaranties." For 
whatever reason, the Court has given an increasingly strict construc- 
tion to the rights of the individual and an increasingly broad construc- 
tion to the power of g~vernment.~'  

In particular cases and for particular Justices, whether the states are 
bound by the literal provisions of the Bill of Rights o r  by subjective 
notions of what the Justice finds essential to liberty has had profound 
significance. The clearest examples are the cases in which Justice Lewis 
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E Powell, Jr., agreeing with four of his colleagues, found that the Sixth 
Amendment did require unanimous juries, but nonetheless in which 
he found that the Fourteenth Amendment did not require full or 
literal application of the Sixth Amendment to the states. The upshot 
was that states could convict persons in criminal cases by nonunanimous 
juries.30 

Justices Powell, Warren E. Burger, and William H. Rehnquist insist 
that the guaranties of the Bill of Rights are not literally incorporated 
by the Fourteenth Amendment-so that certain procedures constitu- 
tionally required by the Fifth Amendment are not necessarily required 
by the ~ourteenth." Justice Rehnquist believes that "not all of the 
strictures which the First Amendment imposes upon Congress are 
carried over against the states by the Fourteenth ~ m e n d m e n t . " ~ ~  

Lawrence Tribe, of Harvard Law School, suggests that additional 
Court appointments by President Ronald Reagan could produce recon- 
sideration of the rule holding that guaranties of the Bill of Rights 
limit the states.33 The legitimacy of applying the Bill of Rights to the 
states has practical consequences now and, unfortunately, may have 
more in the future. 

How can it be that so many able writers of widely different political 
views have concluded that the Fourteenth Amendment was not 
designed to make Bill of Rights liberties a limit on the states? Part of 
the explanation, but only part of it, is that most who have expressed 
opinions on the subject failed to do  the tedious job of wading through 
the historical sources. Another reason may be simple lack of interest. 
Henry Monaghan suggests that professors of constitutional law are 
"problem solvers by training" and "unsympathetic to being bound by 
chains of the past."34 The assumption that study of relevant legal 
history admits the controlling power of the "chains of the past" has led 
many to treat history as irrelevant. 

Another part of the explanation for the current conventional wis- 
dom is that the historical sources are initially confusing to minds 
steeped in modern approaches to constitutional law. Because the job 
of looking at the congressional debates is so massive, and because the 
sources themselves are initially somewhat opaque to the modern reader, 
law professors and others have naturally looked to secondary studies. 
One study, that done by Charles   air man,^^ has been particularly 
influential. 

Prior Fourteenth Amendment Scholarship 

Fairman wrote in 1949 in response to a dissenting opinion by Justice 
Hugo Black in the 1947 case of Adumon v. Cnliforni~.'~ At the time 

Black wrote his dissenting opinion in Adamon the Supreme Court 
applied to the states only those rights the Justices considered implicit 
in the concept of ordered liberty. Many of the rights in the Bill of 
Rights were then thought not to fit into this category-including 
rights such as jury trial in criminal cases and protection against 
double jeopardy and self-in~rimination.~' The  process of selective 
incorporation-by which so many of the guaranties have since been 
applied to the states-was then not far advanced. 

In Adamon Justice Black argued that the Fourteenth Amendment 
was intended to overrule earlier Supreme Court decisions and to make 
the first eight amendments to the Constitution a limitation on the 
states.3s Justice Black showed that the privileges or immunities clause 
was the primary device used to accomplish this end and that reference 
to privileges o r  immunities was a reasonable way to apply the Bill of 
Rights to the states3' Justice Black also relied on the due process 
clause of the Fourteenth Amend~nent.~' By his reference to the due 
process clause, in addition to the privileges or immunities clause, 
Justice Black made his argument more congruent with prior Supreme 
Court decisions that had held some guaranties of the Bill of Rights 
binding on the states through the due process clause. His partial reli- 
ance on the due process clause, however, also made it easier for critics 
to ignore the main thrust of his argument. Three Justices joined in 
Black's dissent, so it looked as if it might soon become the law. 

Justice Black's thesis was promptly attacked by Charles Fairman, 
then a professor at S t a n f ~ r d . ~ '  Fairman was horrified at the thought 
that the Fourteenth Amendment might require the states to obey all 
of the Bill of Rights, including even the right to civil jury triak4' 
Fairman examined the debates surrounding the adoption of the 
amendment, later construction of the amendment by Congress in the 
years immediately following its passage, contemporary newspaper 
accounts, and other sources. He concluded that the amendment in 
general and the privileges or immunities clause in particular were not 
intended to make the Bill of Rights applicable to the states.43 f airman 
read most of the evidence to show the framers of the Fourteenth 
Amendment understood it simply to incorporate the Civil Rights bill, 
passed in 1866. Since Fairman seemed to read the Civil Rights bill 
only to protect rights under state law, his analysis appeared to show 
that none of the rights in the Bill of Rights were to be applied under 
the Fourteenth Amendment except for the due process clause, which 
was written specifically into the amendment. That clause, Fairman 
believed, did not include any other Bill of Rights liberties-e.g., the 
right to civil and criminal juries or the right to free speech.44 

What, then, according to Fairman did the framers expect the privi- 
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leges or immunities clause to mean? "Pretty clearly there never was 
any such clear [inclusive and exclusive] conception."45 After "brooding 
over the matter," Professor Fairman "slowly" concluded, however, that 
"implicit in the concept of ordered liberty" was about as close as one 
could come to the "vague aspirations" that the framers had for the 
clause.46 Such an interpretation had the advantage, at least, of explain- 
ing why guaranties of the Bill of Rights such as freedom of speech 
were mentioned in connection with the clause.47 

The  framers of the Fourteenth Amendment emerge from Profes- 
sor Fairman's article as men with, at best, only a vague idea of what 
they were doing. Although scholars often accept most of Fairman's 
negative conclusions, many refuse to accept his argument that a selec- 
tive incorporation was intended.48 This reluctance is understandable. 
Fairman's conclusion on this point seems at war with the burden of his 
argument. As the scholarly opinions cited above show, Fairman's arti- 
cle has been accepted as gospel by many legal scholars.49 It did much 
to sharpen the debate on the intended meaning of the Fourteenth 
~mendment .  

Still, Fairman's article suffered from defects. First, it ignored much 
of the larger historical context out of which the Fourteenth Amend- 
ment grew, including the crusade against slavery and for civil liberty 
during the years from 1830 to 1866. Because Fairman read only the 
debates on the Fourteenth Amendment and the Civil Rights bill and 
read these from the standpoint of legal orthodoxy, he was unable to 
make much sense out of many things that leading Republicans said. 
Fairman failed to look at debates on the Thirteenth Amendment and - - - - ~  

Reconstruction, overlooked much evidence that tended to contradict 
his thesis,50 denigrated the evidence of intent to apply the Bill of 
Rights to the states that he did find,5' and made much over the failure 
to find evidence explicitly indicating an intent to apply the Bill of 
Rights to the states.52 For example, he shows that there is little evi- 
dence from Republicans in state legislative debates on ratification show- 
ing an intent to apply the Bill of Rights to the states. The negative 
evidence loses much of its force, however, when one understands that 
Republicans often agreed not to say anything on the subject, content 
simply to wait and vote.53 

An Antislavery Analysis 
of the Fourteenth Amendment 

This book examines the Fourteenth Amendment in light of the anti- 
slavery crusade that produced it. The amendment declared an anti- 
slavery constitutional interpretation. It reflected Republican legal 

theories, theories that were often at variance with conventional consti- 
tutional doctrine. Indeed, when read in light of Republican constitu- 
tional theory, much that seems confusing in the congressional debates 
leading up to the Fourteenth Amendment becomes clear. No one will 
ever be able to reduce the debates to perfect harmony. But the hypothe- 
sis advanced here makes sense, rather than nonsense, of what leading 
Republicans had to say. 

Republicans accepted the following tenets of antislavery constitu- 
tional thought. First, after the passage of the Thirteenth Amendment 
abolishing slavery, blacks were citizens of the United Republi- 
cans held this view even though the Dred Scott decision55 was to the 
contrary. Second, the guaranties of the Bill of Rights applied to the 
states even prior to the passage of the Fourteenth Amendment. Most 
Republicans held this view even though the Supreme Court had ruled 
to the contrary in the case of Barron u. ~ a l t i r n o r e , ~ ~  decided in I 833. 
Third, the privileges and immunities clause of the original Constitu- 
t i ~ n ~ ~  protected the fundamental rights of American citizens against 
state action.58 Fourth, the due process clause of the Fifth Amendment 
protected all persons from enslavement in the District of Columbia 
and in the federal t e r r i t ~ r i e s . ~ ~  

To understand Republican ideas, I have looked in detail at the debates 
on the Thirteenth Amendment and on Reconstruction. In those 
debates shortly before the I 866 passage of the Fourteenth Amendment, 
Republicans tend to spell out their views that rights in the Bill of 
Rights limit the states. By eliminating slavery, Republicans thought 
they were ridding the country of the institution that had diverted the 
course of the law and kept the courts from nationalizing civil liberties. 
With the removal of slavery, the Constitution was expected by many to 
spring back to its original purposes-those set out in the Declaration 
of Independence and in the preamble. It would become a document 
protecting liberty6' 

I have examined debate on the Civil Rights bill for two reasons. First 
(as in the case of the Thirteenth Amendment debates and debates on 
Reconstruction), the debate on the Civil Rights bill illustrates Republi- 
can constitutional doctrine. Second, the Civil Rights bill has been 
treated as evidence that the Fourteenth Amendment could not have 
been designed to apply the Bill of Rights to the states. T h e  act, so the 
argument goes, was designed to protect blacks only from discrimina- 
tion in certain rights under state law-the right to contract, testify, 
inherit, and to protections of state civil and criminal law. Since some 
supporters of the amendment said it was equivalent to the Civil Rights 
bill, the amendment, some scholars insist, could not have protected 
Bill of Rights l ibert ie~.~'  In fact, the argument is based on a mistaken 
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reading of the act. Statements made about the equivalence of the bill 
and the amendment are consistent with application of the Bill of 
Rights to the states.62 

The primary method used here is detailed analysis of historical 
texts. A prime text, of course, is the amendment itself. Others include 
Republican and antislavery party platforms, antislavery constitutional 
tracts, newspaper accounts of speeches, and, most of all, the text of 
debates in Congress. These provide a rich source of material on 
Republican ideology and constitutional analysis. On careful analysis, 
these texts provide support for the proposition that the Fourteenth 
Amendment was designed to apply the Bill of Rights to the states. 

My analysis of the purposes of the Fourteenth Amendment has 
been enriched and guided by earlier scholars who have looked at  the 
connection of antislavery legal thought, civil liberties, and the Four- 
teenth Amendment and by those who have looked at  Reconstruction 
in general.63 Most influential on my thought is the major scholarly 
attack on Fairman's article written by W. W. Crosskey, then a professor 
at the University of Chicago. Crosskey was one pioneer in reading the 
congressional debates in light of antislavery legal thought. 

Crosskey insisted that the amendment should be understood in 
light of "old Republican" constitutional ideas. These included a read- 
ing of the privileges and immunities clause of article IV, section 2 to 
mean that the citizens of each state would be entitled to all rights of 
citizens of the United States in every state; a reading of the Fifth 
Amendment guaranty of due process to require the government to 
supply equal protection in the rights to life, liberty, and property; and, 
finally, a belief that the guaranties of the Bill of Rights were limits on 
the states even prior to the framing of the Fourteenth Amendment.64 
Although my interpretation now diverges from Crosskey's in some 
significant ways, I still believe that his work brilliantly illuminates the 
forgotten relation of the Fourteenth Amendment to the Bill of Rights. 

I 

Other works have also helped me to understand the context in 

I which Republicans spoke. These include Jacobus tenBroekls classic 
I E q d  under ~ a w , 6 ~  which looks at the antislavery origins of the Four- 

teenth Amendment (including unorthodox ideas about the scope of 
the Bill of Rights) and draws conclusions on the Bill of Rights question 
somewhat different from those reached here; William Wiecek's Sources 
of Antislauery Constitutionaliim in America; works that examine south- 
ern suppression of free speech in the years before the Civil War; and 
studies of ~ e c o n s t r u c t i o n . ~ ~  

The privileges or immunities clause of the Fourteenth Amendment 
and even the often maligned work of Professor Crosskey on this 
subject are enjoying an academic renaissance. Since I first wrote on 
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the Bill of Rights issue in I 979 a number of scholars have looked again 
at the history surrounding the amendment.67 Additional scholarly 
support for the thesis that the Fourteenth Amendment was designed 
to apply the Bill of Rights to the states can now be found in the work of 
Harold Hyman and Wiecek and of others. If recent scholarship is any 
indication, there is reason to hope that the privileges o r  immunities 
clause may once again enjoy the central role in protection of civil 
liberties envisioned for it by its framers. 

The Search for Meaning 

The provisions of the Constitution, as Hans Linde has noted, "reflect a 
series of decisions concerning the organization of government, its 
powers, and limitations that were made by particular men at particu- 
lar moments in hi~tory."~' A look at what the people who framed the  
Fourteenth Amendment intended as far as the protection of civil lib- 
erty was concerned is a worthwhile endeavor. Analysis of problems 
that confronted Republicans and led them to think the amendment 
necessary sheds light on what their purposes were. Understanding the  
threats to civil liberty that shaped the amendment shows the vitality of 
its purposes for our own time. 

Proof that the amendment was designed to nationalize the protec- 
tion of civil liberties provides legitimacy for the general endeavor of 
protecting rights in the Bill of ~ i ~ h t s . ~ '  In one way this fact seems 
obvious. Justices and politicians regularly appeal to the intent of the 
framers in an effort to legitimize their decisions. Opponents of appli- 
cation of the Bill of Rights to the states appeal to history tojustify their 
opposition. As C. Vann Woodward has noted, political movements in 
America have always sought to gain control of history. Woodward cites 
the commissar in George Orwell's novel 1984: "Who controls the past 
controls the future, who controls the present controls the past:'70 

It is easy, as Woodward does so well, to criticize the search for 
historical legitimacy. We may seek from history more than history can 
provide. The fact that the likely intent of the framers of a constitu- 
tional provision (narrowly read) may provide one form of legitimacy 
does not mean that it provides the only form. Still, appeal to histori- 
cally existing common values is one characteristic of a community. 
Where valid, the appeal should not be discarded simply because the  
method may not answer all possible questions correctly from the critic's 
point of view. 

Modern critics have been quick to reject historical sources of legiti- 
macy as inadequate and to look for others.71 More careful examina- 
tion of the history shows that conceding the historical record to those 
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The  meaning of the privileges o r  immunities clause of section I of 
the Fourteenth Amendment is really a question of the meaning of 
language. Some argue that extrinsic evidence should not be allowed to 
contradict the plain meaning of the clause.82 It is doubtful that words 
stripped from their historical context ever have plain meaning. At any 
rate, a look at Republican ideology and Republican legal thought and 
at what leading proponents said the amendment meant is fruitful 
because it sheds light on the meaning of the words used. In United 
States V. Wong Kim ~ r k "  the Court cited statements made by congress- 
men in the debates on the Fourteenth Amendment as to what the 
words in the amendment meant. These, the Court said, were "valuable 
as contemporaneous opinions of jurists and statesmen upon the legal 
meaning of the words themse~ves:'~~ 

Sometimes the Court says that a constitutional provision should not 
be construed in light of what its leading sponsors said about it at the 
time, but rather that courts should "read its language in connection 
with the known condition of affairs out of which the occasion for its 
adoption may have arisen" and construe it to further its This 
rule misses the point of investigating the congressional debates, for 
the debates on the adoption of the Fourteenth Amendment shed light 
on the condition of affairs leading to its adoption and indeed provide 
a rich source of evidence on that point. To ignore the words of leading 
sponsors of a proposal is to reject one source of light on the meaning 
of the words used. As Professor Monaghan has noted, "Textual lan- 
guage embodies one or more purposes and the text may be usefully 
understood and applied only if its purposes are understood. No con- 
vincing reason appears why a purpose may not be ascertained from 
any relevant source, including legislative history"s6 

Some argue that the purposes of those who frame and ratify a 
constitutional provision are difficult to know. That is true in the pres- 
ent case because so many people were involved and so few spoke to the 
question. It would be useful, for example, if a poll had been taken of 
all supporters of the Fourteenth Amendment in Congress and in the 
state legislatures. They could have been asked, "Under section I of the 
fourteenth amendment will states remain free, as they were before the 
Civil War, to punish political speech, as they punished expression criti- 
cal of slavery? Will they continue to be free to ignore the other provi- 
sions of the federal Bill of Rights?" 

No such poll was taken, of course. So the search for the purposes of 
the amendment requires some criteria. These the reader has a right 
to know: ( I )  The language of the amendment is a guide to the pur- 
poses of those who proposed it. (2) The meaning of the amendment 
should be sought in the abuses that produced it and in the political 
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and legal philosophy of those who proposed it. (3) The congressional 
debates are a further guide to meaning. In evaluating the debates one 
should look primarily to statements of those who supported the amend- 
ment and not primarily to statements of opponents. (4) The remarks 
of leading proponents are entitled to great weight. And the greatest 
weight of all should be given to the statements of members of the 
committee that reported the amendment to Congress. 

These criteria give disproportionate weight to the views expressed 
by some congressmen as opposed to the views of others. The views of 
those who speak are given weight over the views of those who d o  not. 
The views of the supporters of the proposal are given weight over the 
views of those who oppose it. The  views of the leaders of the Senate 
and HouseJudiciary Committee receive greater weight than those of 
an ordinary representative. Greater weight is given to statements in 
Congress by members of the committee reporting the amendment-in 
this case, the members of the Joint Committee on Reconstruction. 
The views of the author of section I of the amendment and of the 
committee members assigned to explain its purposes to the Congress 
should receive the greatest weight of all. These are the people to 
whom other representatives would most likely have looked for guidance. 

In our republican government the Constitution is treated as emanat- 
ing from the people. The purposes of the people in 1866 are not 
knowable directly, if at all. Looking at statements of leading propo- 
nents of the Fourteenth Amendment makes the task of determining 
purposes more nearly attainable. It is consistent with a realistic recog- 
nition of the disproportionate influence of elites in the political process. 
By narrowing the scope of the inquiry to the purposes of leading 
Republicans with reference to the Fourteenth Amendment and the 
Bill of Rights, the question of purpose is more easily answered. But 
the answer may be less compelling as a rule of constitutional law for 
the future. Furthermore, the attempt to use congressional purposes 
as a guide to constitutional law is confronted by a paradox, for at least 
some Republicans accepted the legitimacy of an evolving constitution 
and of law as a progressive science." And some may have rejected the 
use of history as a guide to meaning." 

There is still another paradox in the attempt to learn the meaning 
of section I of the Fourteenth Amendment. To the framers of the 
Fourteenth Amendment the meaning of the privileges or immunities 
clause, of the due process clause, and of the equal protection clause 
were of secondary importance. The questions of primary importance 
had to do  with political power, particularly the power of the rebellious 
southern states and of the leaders of the rebellion. 

After the defeat of the southern states, the ratification of the Thir- 
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teenth Amendment abolishing slavery, and the assassination of Presi- 
dent Lincoln, his successor, Andrew Johnson of Tennessee, insisted 
that the rebellious southern states were entitled to immediate repre- 
sentation in Congress. The Constitution in article I, section 2 provided 
that representation in the House should be based on the number of 
free persons in the state and three-fifths of all other persons-that is, 
of slaves. With the end of slavery the former slaves would be counted 
as free persons for the purposes of representation. The result was that 
the representation of southern states would be much increased. 

For years before the Civil War, southerners and their allies had 
dominated the federal government. After four years of civil war and 
untold suffering, it now seemed that the leaders of the rebellion might 
return to political power on the backs of their disfranchised black 
population. To Republicans this would be an intolerable result. 

All agreed that the southern states would eventually return to the 
Union as states. The burning issue of 1866 was, when and on what 
conditions? This was the question that occupied congressmen and 
other politicians. The crux of that question was the issue of political 
power. 

In the Thirty-ninth Congress and in the campaign of 1866 over- 
whelming attention was devoted to the question of political power. 
Shall rebels rule? There were endless variations on the theme-efforts 
to show that Congress was consistent and reasonable in requiring con- 
ditions for readmission and that the president was unreasonable and 
inconsistent in not requiring further conditions beyond the aboli- 
tion of slavery and the repudiation of the rebel debt. Most of the 
political rhetoric of the day was devoted to the subject of political 
power. 

Closely connected to the question of political power was the ques- 
tion of the Union debt. If the Republican party became the minority 
party, would the war debt be repudiated? Would the Democratic coali- 
tion require taxpayers to pay the rebel debt or perhaps compensate 
slaveholders for the loss of their slaves? 

There are five sections and 428 words in the Fourteenth Amendment. 
Three-fourths of the substantive sections deal with subjects other than 
the rights of citizens. 

Section 2 of the amendment dealt directly with the question of 
political power. If states disfranchised a portion of their male popula- 
tion over the age of twenty-one (except for participation in rebellion or 
other crime), their representation in the House would be proportion- 
ately reduced. 

Section 3 alsodealt with the question of political power. It disqualified 
from office those who had taken an oath to support the Constitution 

and then engaged in rebellion. By a two-thirds vote of each house 
Congress could remove the disability 

Section 4 protected the debt of the United States, including pen- 
sions for soldiers. It also prohibited the states or the federal govern- 
ment from paying the rebel debt or from compensating slave owners 
for the loss of their slaves. 

Of the 428 words in the Fourteenth Amendment, 67 were relevant 
to the Bill of Rights question-the citizenship, privileges or immuni- 
ties, and due process clauses. If one adds the enforcement clause, the 
total rises to 81. In discussions of the amendment in Congress and in 
the campaign of 1866, the ratio of words related to due process, 
privileges or immunities, and equal protection to words related to the 
other questions discussed by the amendment is even smaller. 

Distressingly, the issue that seems primary to us today, the meaning 
of section 1 of the amendment, received relatively little discussion. 
Questions of political power that are far removed from current con- 
cerns received overwhelming attention. The questions we ask today 
about what section 1 of the amendment meant were not the questions 
Republicans were typically most determined to talk about. 

In a sense, of course, they were right. For if the political question 
had been answered as President Johnson had wished, there never 
would have been a Fourteenth Amendment at all. much less a Fif- 
teenth Amendment granting blacks the right to vote. 

The fact that the legal meaning of section I was not the focus of 
discussion in 1866 underscores the difficulty of answering the ques- 
tion of what section 1 meant to Republicans. There are very direct 
statements from two leading congressional Republicans indicating 
that section 1 of the amendment will require the states to obey the 
Bill of Rights. No one explicitly denied that it would have that effect. 
Beyond that, however, much of the evidence is partially hidden in 
generalizations-and is to be found in history, and ideology, and 
legal thought long forgotten and in what legal theories meant to 
Republicans in 1866 instead of what they mean to us today. 

&publicans often suggested that the  ourt tee nth Amendment would 
protect all rights of citizens or all constitutional rights. They often said 
that it would secure an equality of basic rights to citizens. Although 
Republicans were emphatic on these points, the content of the rights 
secured received less attention. So to understand the content of "all 
rights of citizens" in the minds of Republicans requires a detailed 
historical inquiry. 

In followi& the long and winding trail in search of one purpose of 
section 1 of the Fourteenth Amendment, I hope to have the reader's 
patience and understanding. I am looking for probable Republican 
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Chapter I 

From the Revolution to the Bill of  Rights 

and Beyond 

From the Revolution to the Bill of Rights 

When the American colonies rebelled against Great Britain, the rebels 
gave their reasons in the Declaration of Independence: "We hold 
these truths to be self-evident: that all men are created equal; that they 
are endowed, by their Creator, with certain unalienable rights; that 
among these are life, liberty, and the pursuit of happiness. That to 
secure these rights, governments are instituted among men, deriving 
their just powers from the consent of the governed." The  rhetoric, of 
course, was more advanced than the reality. Blacks were held as slaves 
in the colonies, not even all white males would get the vote for another 
sixty years or  so, and all women were disfranchised and deprived of 
important liberties. Still, rhetoric has a way of shaping reality. By the 
twentieth century America was closer to the ideals of the Declaration 
than it was in 1776. The words of the Declaration itself were a factor in 
bringing about the change. 

According to the Declaration, people have unalienable rights to 
liberty. The ideology of the revolutionary generation shaped the later 
American Rill of Rights. This revolutionary ideology combined and 
wove together both the natural rights of man and the historic rights of 
~n~1ishmen. l  The colonists emphasized natural rights and historic 
liberties as a result of their view of government. Government was 
naturally hostile to human liberty and happines~.~ Political power was 
essentially aggressive.' The Continental Congress in its Address to the 
Inhabitants of Quebec quoted Marquis Beccaria: 

"In every human society . . . there is an effort, continually tending 
to confer on one part the heighth of power and happiness, and to 

reduce the other to the extreme of weakness and misery. The intent 
of good laws is to oppose this effort, and to diffuse their influence 
universally and equally." 

Rulers, stimulated by this pernicious "effort," and subjects animated 
by the just "intent of opposing good laws against it," have occasioned 
that vast variety of events, that fill the histories of so many  nation^.^ 

The rebellious colonists dealt with the problem of aggressive politi- 
cal power by several devices: separation of powers, an independent 
judiciary, the right of people to have a share in their own government 
by representatives chosen by themselves, and an insistence on the , . 
natural and historical rights and liberties of citizens reflected in revolu- I 

tionary bills of rights of the several  state^.^ / 
By 1787 delegates from the states had drafted a constitution to 4 

replace the Articles of Confederation. Juxtaposed to the ideology of 
the Revolution was the reality of slavery. Although the framers declined I 
to use the word, their constitution contained clauses designed to pro- 
tect the institution. As Luther Martin, member of the Constitutional 
Convention from Maryland, put it, the framers had avoided "expres- 
sions which might be odious in the ears of Americans, although they 
were willing to admit into their system the things which the expres- 
sions ~ignified."~ 

One of the most significant constitutional advantages extended to 
slavery was that each slave was counted as three-fifths of a person for I 

purposes of representation in the House of Representatives. In  
addition, the importation of slaves could not be banned by the federal 

I 

government until 1808, and this provision could not be amended. 
Provision was also made for the return of fugitive slaves: "No person 
held to service or labor in one State under the laws thereof, escaping 
into another, shall, in consequence of any law or  regulation therein, be 
discharged from such service or  labor, but shall be delivered up on the 
claim of the party to whom such service or labor may be due.''' In 
addition to provisions explicitly protecting slavery was the absence of 
explicit power to remove it. In the Virginia ratifying convention James 
Madison assured his fellows that the Constitution did not allow inter- 
ference with slavery in the states.' 

These concessions to slavery produced some protests. George Mason, 
delegate from Virginia and a leading advocate of a federal bill of 
rights, complained that delegates from South Carolina and Georgia 
were more interested in protecting the right to import slaves than in 
promoting "the Liberty and Happiness of the people."9 Luther Martin's 
criticisms were more fundamental and prophetic. Slavery, Martin 
insisted, "is inconsistent with the genius of republicanism, and has the 
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traitors, as a condition precedent to their full restoration to political 
power, such guarantees as will insure its own safety, guard its honor, and 
protect its humblest defender in all the rights of citizenship? Congress 
asserts that right. The rebels deny it."22s Congressman Godlwe S. Orth 
read the amendment in the same way. Section I ,  he said, secures "to 
all persons born or naturalized in the United States the rights of 
American citizenship."229 For Congressman Hezekiah S. Bundy, sec- 
tion I protected "the security and defense of the personal and prop- 
erty rights of the citizen in all the 

Republican discussion of section I of the amendment was typically 
brief. According to Congressman George E Miller, its provisions that 
no state could deny any person "life, liberty or property without due 
process" and its guaranty of equal protection were "clearly within the 
spirit of the Declaration of ~ n d e ~ e n d e n c e . " ~ ~ '  Senator Stewart read the 
amendment as declaring that "all men are entitled to life, liberty, and 
property" and as imposing "upon the Government the duty of dis- 
charging these solemn obligations."232 Congressman Henry Jarvis 
Raymond, who supported President Johnson, described the amend- 
ment as "giving to the freedman of the South all the rights of citizens 
in the courts of law and elsewhere" and as "protecting him in their 
enjoy ment."233 

Senator Luke F! Poland of Vermont said the amendment had been 
so elaborately and ably discussed that he would not discuss it at length 
or in detail. He thought that the privileges or immunitiesclause secured 
"nothing beyond what was intended" by the similar provision of article 
I section 2. Slavery had led "to a practical repudiation of the existing 
provision on this subject, and it was disregarded in many of the states. 
State legislation was allowed to override it." It became "really a dead 
letter." Finally Poland believed that legislative power to pass the Civil 
Rights bill was clearly provided by the due process clause of the Four- 
teenth ~ r n e n d m e n t . ~ ~ ~  

Congressman Jehu Baker of Illinois, a lawyer and a former judge, 
discussed the amendment on July 9, 1866. Baker recalled that slavery 
had gone "about overthrowing the great landmarks of liberty." The 
proposed amendment, Baker said, was most valuable "for the security 
gnd future growth of liberty." He apparently regarded section I as a 
declaration of existing constitutional law, properly understood. After 
quoting it, he said, "This section I regard as more valuable for clear- 
ing away bad interpretations and bad uses of the Constitution as it is 
than for any positive grant of new power which it contains."235 Since 
the amendment expressed existing law, Baker must have believed that 
the states already were prohibited-from denying due process, that is, 
that the guaranties of the Bill of Rights already applied to them. After 

quoting the privileges and immunities clause, Baker asked, "What 
business is it of any State to do the things here forbidden? To rob the 
American citizen of rights thrown around him by the supreme law of 
the land? When we remember to what an extent this has been done in 
the past, we can appreciate the need of putting a stop to it in the 
future."236 

In summary, debates in the Thirty-seventh, Thirty-eighth, and 
Thirty-ninth Congresses show that Republicans were unhappy with 
the protection individual liberties had received from the states. Con- 
cern for individual liberty together with increased concern for the 
rights of blacks shaped the Fourteenth Amendment. Leading framers 
of the Fourteenth Amendment and most Republicans who spoke on  
the subject in 1866 believed that the states were already required to 
obey the Bill of Rights. For them, the Fourteenth Amendment was an 
affirmation of their own deeply held legal theories. Even those who 
did not accept the unorthodox Republican doctrines could agree that 
the rights in the Bill of Rights were privileges and immunities of 
citizens of the United States that should be shielded from hostile state 
action. 

So for Republicans the amendment was simply declaratory of exist- 
ing constitutional law, properly understood. They rejected Dred ScoU 
and instead believed that all free persons born in the United States 
were citizens of the United States. Still, they explicitly wrote into the 
Fourteenth Amendment national citizenship for all persons born in 
the United States. Some believed, contrary to Barron v. Baltimore, that 
states could not deprive persons of due process. Still, they wrote this 
limitation into the Fourteenth Amendment. Finally, leading Republi- 
cans believed that no state could abridge the privileges and immuni- 
ties of citizens of the United States-including those privileges and 
immunities secured by the Bill of Rights. This idea also was written 
into the Fourteenth Amendment. 

The Fourteenth Amendment debates show that Republicans were 
willing to criticize what they considered its shortcomings. The failure 
to give blacks the right to vote produced protests and laments that 
lasted to the very end of the debates. 

John Bingham, the author of the amendment, and Senator Howard, 
who managed it for the Joint Committee in the Senate, clearly said 
that the amendment would require the states to obey the Bill of Rights. 
Not a single senator or congressman contradicted hem.  No one complained 
that the amendment would allow the states to continue to deprive 
citizens of rights secured by the Bill of Rights. Today, the idea that 
states should obey the Bill of Rights is controversial. I t  was not contro- 
versial for Republicans in the Thirty-ninth Congress. 
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Chapter q 

In Which 

Some Arguments Against Application 

of the Bill of Rights to the States 

Are Analyzed 

Professor Fairman's Fourteenth Amendment 

In December I 949 Charles Fairman published his article entitled "Does 
the Fourteenth Amendment Incorporate the Bill of ~ i ~ h t s ? " '  I t  was 
an historical examination of the subject. Fairman's timing was excellent. 
Four members of the Supreme cour t  had very recently indicated 
their belief that the amendment did apply the Bill of Rights to the 
states. Their spokesman, Justice  lack, had based his &alysis on 
history2 

f air man's article was 139 pages long and contained 381 footnotes. 
He believed that he had uncovered a "mountain of evidence" that the 
framers of the Fourteenth Amendment did not intend to apply the 
Bill of Rights to the states3 Fairman's assessment was shared by others. 
Years later, Justices John Marshall Harlan and Potter stewart would 
rely on the "overwhelming evidence" against total application of the 
Bill of Rights to the states marshaled by F a i ~ m a n . ~  In the historical 
dispute between the professor and the justice, many academic com- 
mentators came down on the side of the p r o f e s s o ~ ~  

When Professor Fairman wrote in 1949, he lacked help available to 
later students. Although historians had written about the crusade 
against slavery, legal historians had not yet started to view Republican 
legal thought from that perspective. The studies of Jacobus tenBroek 
and Howard Graham would not appear until the I g50s.6 

Fairman began his consideration of the Fourteenth Amendment 
with a brief overview of article IV, section 2. He looked at  Justice 
Washington's opinion in Corjield v. Coyell, and at a few other cases 
cited by Republicans. Fairman thought Washington's discussion was 
"badly confused." Washington was thinking "subconsciously at least" 

of a national standard of rights that were fundamental and that 
belonged to citizens of all free governments. Fairman wondered 
whether "all free governments" was more than a "careless phrase." 
Washington had referred to the writ of habeas corpus, but where, 
Fairman asked, did that writ exist except in Anglo-American law?' 

Fairman contrasted Justice Washington's confusion with the clarity 
of the analysis of article IV by Joseph Story in his Commentaries on the 
Constitution. For Story, the measure of rights under article IV was 
purely local; the standard was a protection against discrimination.' 

With that preface, Professor Fairman launched into the debates in 
the Thirty-ninth Congress. He started with the debates on the Civil 
Rights bill. As Fairman's article would unfold, the Civil Rights bill 
would become the main reference point for the meaning of the Four- 
teenth Amendment. Fairman would later show that some congress- 
men said that the object of the amendment was to constitutionalize 
the bill and that a fgw said that the amendment and the bill were 
identical? The bill, Fairman explained, "made these provisions: (I) no 
discrimination in civil rights on-account of race; and (2) inhabitants of 
every race should have the same right to contract, sue, take and dispose 
of p;operty, and to equal benefit of all laws for the security of person 
and property"'0 Fairman understood the Civil Rights bill to provide 
for equality under stale o r  local law. As he put it in his later massive 
study of the Supreme Court during Reconstruction, the bill "declared 
that in every State all citizens would thenceforth have the same right to 
contract, to sue, to testify, to hold property, and to enjoy the equal 
benefit of the laws, as the State allowed to white citizens."" 

Professor Fairman set out some of Senator Trumbull's comments 
on the Civil Rights bill. The bill was to secure practical freedom. To 
Fairman's dismay, Trumbull quoted both Cotjield and Stor as to privi- !? leges or  immunities, as though the two were consistent.' After look- 
ing at some comments by Democrats, Fairman moved on to the action 
in the Joint Committee. The committee, as Fairman noted, produced 
Bingham's prototype of the Fourteenth Amendment. 

Before looking at the debates, Fairman made his own "independent 
analysis of the problem." He wrote, "So far as civil rights were 
concerned, the mischief to be remedied was, first of all, discrimina- 
tion against the Negro by the government of the state wherein he 
resided-notably in the 'black codes.' This was an evil against which 
Article IV, Section 2 had nothing to say" "Far less important, though 
frequently mentioned as a subsidiary point, was the mistreatment that 
at times had been meted out in Southern states to visitors from out of 
~tate." '~ 

From this vantage point, Fairman began to look at the debates. 
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Bingham's prototype had provided: "The Congress shall have power 
to make all laws which shall be necessary and proper to secure the 
citizens of each state all privileges and immunities of citizens in the 
several states (Art. 4, Sec. 2); and to all persons in the several states 
equal protection in the rights of life, liberty and property (5th 
Amendment)." 

Fairman listed Bingham's main points. It had been the want of the 
Republic that Congress lacked express power to enforce the provisions 
of Bingham's prototype. If such power had been available and used, 
there would have been no rebellion.14 The amendment did not impose 
on any state any duty not already required by the Constitution. The 
Constitution was supreme law. But "these provisions of the Constitution, 
this immortal bill of rights embodied in the Constitution, rested for its 
execution and enforcement hitherto upon the fidelity of the States."I5 
If a state legislator or officer made or enforced a law that would have 
violated the federal Bill of Rights if done in the federal system, Fairman 
noted, by Bingham's view "that state officer o r  legislator thereby vio- 
lated his oath to observe the Constitution of the United States!"16 The 
exclamation mark indicates Fairman's exasperation with the argument. 

To Professor Fairman, Bingham's presentation made little sense. It 
revealed a "novel" and "befuddled construction of the ~onstitution." 
Fairman attempted to explain Bingham's reference to "these great 
provisions of the Constitution, this immortal bill of rights embodied 
in the Constitution." The antecedent to "this immortal bill of rights," 
Professor Fairman believed, was "evidently" the privileges and immu- 
nities clause of article IV and the due process clause of the Fifth 
Amendment. "The bill of rights" was on this occasion, he said, "a fine 
literary phrase, not referring precisely to the first eight  amendment^."'^ 

Fairman found a welcome contrast to Bingham's confusion in the 
clarity of his Democratic critics. Andrew Jackson Rogers, Fairman 
noted, pointed out that the Supreme Court had decided that the Bill 
of Rights limited the federal government only, not the states.lg 

Fairman then quoted Representative Higby, a Republican. Bingham's 
proposal would only "have the effect to give vitality and life to portions 
of the Constitution that probably were intended from the beginning 
to have life and vitality but which have received such a construction 
that they have been entirely ignored and have become as dead matter 
in that instrument." The  proposal, Fairman explained, was "a sort of 
elixir calculated to give a general toning up to the ~onstitution."~' 
After citing another Republican who believed the powers conferred in 
the amendment were already in the Constitution, Fairman moved on 
to a detailed consideration of remarks by New York Congressman 
Robert S. Hale, whom he identified as a former state judge. Fairman 
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cited long excerpts from Hale. Hale thought the amendment allowed 
Collgress to pass laws covering virtually every subject previously cov- 
cl-cd by state law. Part of Bingham's answer was that the amendment 
would apply to all states that "have in their constitutions and laws" 
I)rovisions "in direct violation of every principle of our Constitution." 
'I'his was so in Oregon. Fairman commented, "Of course a state law 
could hardly violate euev provision of the Constitution. Bingham's 
;Inswers simply did not meet the issue."21 

Rirman next cited a speech by Congressman Woodbridge of 
\'ermont: The amendment would enable Congress to give a citizen 
"those privileges and immunities which are guaranteed to him under 
the Constitution of the United States. It is intended to enable Con- 
gress to give to all citizens the inalienable rights of life and liberty, and 
to every citizen in whatever State he may be that protection to his 
property which is extended to other citizens of the Fairman 
concluded that the explanation was "rather hazy."23 

Fairman then turned to Bingham's last speech in favor of his 
prototype, and he cited portions of it. 

I repel [Bingham said] the suggestion made here in the heat of 
debate, that the committee o r  any of its members who favor this 
proposition seek in any form to .  . . take away from any State any 
right that belongs to it. . . . T h e  proposition pending before the 
Ilouse is simply a proposition to arm the Congress. . . with the 
power to enforce the bill of rights as it stands in the Constitution 
today. It "hath that extent-no more." 

Gentlemen admit the force of the provisions in the bill of rights, 
that the citizens of the United States shall be entitled to all the 
privileges and immunities of citizens of the United States in the 
several States, and that no person shall be deprived of life, liberty, 
or property without due process of law; but they say, "We are 
opposed to its enforcement by act of Congress under an amended 
Constitution, as proposed." That is the sum and substance of all the 
argument that we have heard on this subject. Why are gentlemen 
opposed to the enforcement of the bill of rights, as proposed? 
Because they aver it would interfere with the reserved rights of the 
States! Who ever before heard that any State had reserved to itself 
the right, under the Constitution of the United States, to withhold 
from any citizen of the United States within its limits, under any 
pretext whatever, any of the privileges of a citizen of the United 
States, or to impose upon him, no matter from what State he may 
have come, any burden contrary to that provision of the Constitu- 
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tion which declares that the citizen shall be entitled in the several 
States to all the immunities of a citizen of the United States? 

What does the word immunity in your Constitution mean? Exemp- 
tion from unequal burdens. Ah! say gentlemen who oppose this 
amendment, we are not opposed to equal rights; we are not opposed 
to the bill of rights that all shall be protected alike in life, liberty, and 
property; we are only opposed to enforcing it by national authority, 
even by the consent of the loyal people of all the States.24 

After citing Bingham at some length, Fairman attempted again to 
sort out what Bingham was saying: 

Bingham certainly says that the effect of his proposal is to arm 
Congress with power to enforce the bill of rights: it will d o  this and 
nothing more. What bill of rights? Once more he makes it clear by 
the context: The bill of rights that says that the citizens of the 
United States shall be entitled to the privileges and immunities of 
citizens of the United States in the several states (which refers to, but 
misquotes, Art. IV, section 2) and that no person shall be deprived 
of life, liberty, or property without due process of law (which is one 
of the Fifth Amendment's limitations upon the Federal Government). 
And this measure would take from the state no. authority it now 
enjoys under the Con~t i tu t ion .~~  

Fairman noted with some astonishment that Bingham cited Barron 
v. Baltimore in defense of the need for his proposal. The citation to 
Barron was, Fairman thought, beside the point. Fairman seemed to 
conclude that Bingham could not possibly have been talking about the 
first eight amendments for a second reason. 

This we know, the rights that Congress was to be empowered to 
compel the state and its officers to respect were only the rights that 
they were already obligated to respect. . . . No matter, then, what his 
personal views may have been as to the duty of the state and its 
officers to respect "the immortal bill of rights": the law had been 
clearly established in Barron v. Baltimore, to the effect that the first 
eight Amendments did not bind the states.26 

Fairman noted that Bingham's proposed amendment was returned 
to committee and then turned his attention to the Civil Rights bill. 
Civil rights were explained by Wilson, chairman of the Judiciary 
Committee, to include the absolute rights of individuals to personal 
security, personal liberty, and the right to enjoy property2' Fairman 
noted that "the power to forbid discrimination in these matters" was, 
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Wilson believed, derived from the Thirteenth ~mendment"  and also, 
as he fails to note, from article IV, section 2." 

Fairman then moved on to Congressman Thayer. Fairman quoted 
Thayer's assertion that the power to pass the bill could be found, 
among other places, in the power to enforce the Fifth Amendment's 
due process clause.30 Thayer was a Republican. Once again, Fairman 
found clarity from the Democrats. Michael C. Kerr, Indiana Demo- 
crat, "found Thayer an easy target?' Kerr noted that the amend- 
ments limited only the federal government, not the states, and cited 
Barron v. ~ a l t i m o r e . ~ '  

Fairman then quoted briefly from the speech Bingham gave against 
the Civil Rights bill. Bingham indicated that his proposed amend- 
ment was designed to allow Congress to enforce the oath that state 
officers took to uphold the Constitution. But it was not designed to 
take over all subjects to state legislation. Without the amendment, 
Bingham thought, Congress lacked power to pass the Civil Rights 

After noting developments in the Joint C~mmit tee , '~  Fairman turned 
his attention to the amendment finallv ~ roduced .  T h e  amendment 

r & 

provided that no state should abridge the privileges or  immunities of 
citizens of the United States, or  deny due process or  equal protection 

"- 
to any person.J3 

The first speech in the House on the proposal was given by Thad-  
deus Stevens. The provisions of section 1 were set forth in some form 
or another in the Declaration or  in organic law, "but the Constitution 
limits only the action of Congress and is not a limitation of the states. 
This amendment supplies that defect, and allows Congress to correct 
the unjust legislation of the States, so far that the law which operates 
upon one man shall operate equally and upon 'As Stevens saw it," 
Fairman concluded, "dkcrimination was a great evil, equal protection 
was the dominant purpose of Section I ."" 

Fairman summarized several other speeches about section 1 of the 
amendment. Congressman Garfield said that section I would "hold 
over every ~ m e r i c a n  Citizen without regard to color, the protecting 
shield of law." It would put the Civil Rights bill "above the reach of 
political strife . . . and fiiit in the serene sky, in the eternal firmament 
of the C o n s t i t u t i ~ n ~ ' ~ ~  

Fairrnan quoted Congressman Broomall: "we propose, first, to give 
power to the Government to protect its own citizens within the States, 
within its own jurisdiction." Those who voted for the Fourteenth 
Amendment had voted for "this proposition in another shape in the 
Civil Rights  ill."^^ Fairman noted that "over and over in this debate, 
the correspondence between Section I of the Amendment and Civil 
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Rights Act is noted. The provisions of one are treated as though they 
were essentially identical with those of the other."40 But Fairman insisted 
that the rights established by the act were the rights to contract, to 
testify, and to sell, to enjoy the full and equal benefits of laws for the 
security of person and property. "Never, even once, does advocate or 
opponent say 'first eight amendments:" Fairman overlooked Bingham's 
references to "all the guaranties of the c~nstitution."~' 

Fairman also cited a speech from Henry Raymond. Bingham's pro- 
totype of the Fourteenth Amendment had been designed to give Con- 
gress "power to secure an absolute equality of civil rights in every state 
of the Union." Now an amendment was proposed to make the constitu- 
tional power to do  that clear. Since Raymond was in favor "of securing 
an equality of rights to all citizens of the United States, and of all 
persons within their jurisdiction," he favored the amendment. The 
principle of the first section secured an equality of rights among all 
citizens of the United States.42 

Generally, the more Professor Fairman thought that a speech 
tended to disprove application of the Bill of Rights to the states, the 
better introduction the speaker got.43 John E Farnsworth was "an 
important member of the Republican delegation from Illinois and a 
professional lawyer." Farnsworth said there was only one clause in the 
amendment that was not already in the Constitution-the equal pro- 
tection section-"but a reaffirmation of a good principle will do no 
harm, and I shall not therefore oppose it on account of what I may 
regard as surplusage." From this speech, Fairman concluded that "to 
Farnsworth Section 1 means equal protection, expressed with harm- 
less surplusage."44 

Bingham's final speech to the Congress about the amendment 
was presented at some length. Congress will be given the power to 
protect the privileges and immunities of citizens of the Republic and 
inborn rights of man. Cruel and unusual punishments have been 
inflicted by the states in the past and this would be corrected. Section I 

would provide protection by national law from unconstitutional state 
enactments. 

Fairman's conclusion about the speech was framed in the form of 
rhetorical question. "Can it possibly be said that in this final utterance 
he was putting the House on notice that, at least to him, Section I 

meant the provisions of the first eight Amendments. The answers 
seem obvious."45 

Senator Howard's speech presented an even greater problem for 
Fairman. Fairman conceded that it was a full statement of an intent to 
apply the Bill of Rights to the states. 

Still, Fairman thought incorporation was disproved by a redundancy. 

If the privileges or immunities clause incorporated the Bill of Rights, 
the due process clause would be found both in the privileges or immu- 
nities clause and in the due process clause for the Fourteenth 
Amendment. "How can this be mair~ta ined?"~~ 

Finally, Fairman cited a speech by Senator Henderson of Missouri. 
The provisions of section I "secure rights that attach to citizenship in 
all free governments."47 Fairman concluded, "Unless the first eight 
amendments enumerated 'rights that attach to citizenship in all free 
governments,' Henderson's understanding is to be counted as opposed 
to that of ~oward."~ '  

Looking back at the debates, Fairman concluded that "Bingham . . . 
did a good bit of talking about 'this immortal bill of rights; and once 
spoke of 'cruel and unusual punishments.' Senator Howard, explain- 
ing the new privileges o r  immunities clause, said that it inclu- 
ded . . . 'the personal rights guaranteed and secured by the first eight 
amendments. . . .' That is all. The rest of the evidence bore in the 
opposite direction, or was  indifferent.^'^' 

Fairman looked at the campaign of 1866. He found some speakers 
who said, "the first clause in that Constitutional Amendment is simply 
a reaffirmation of the first clause in the Civil Rights bill, declaring the 
citizenship of all men born in the United States, without regard to 
race o r  This is true but is a somewhat unenlightening 
observation. Several congressmen noted the correspondence between 
the bill and the arnend~nent.~' A senator is quoted as saying that the 
amendment would allow Congress to ensure equal justice when the 
states refuse to enforce it.52 Several representatives, including Bingham, 
talked about the protection for freedom of speech,53 leading Fairman 
to wonder whether a selective incorporation was intended.54 Still, he 
suggested that perhaps the freedom of speech protected was speech 
limited to federal matters.55 

This account summarizes the evidence presented by Professor 
Fairman from the Thirty-ninth Congress and the campaign of 1866. 
Fairman also looked at ratification proceedings in the states and con- 
struction of the amendment in Congress after 1866. Looking at these 
items, he found little evidence of an intent to apply the Bill of Rights 
to the states under the Fourteenth ~ m e n d m e n t . ~ ~  These matters will 
be discussed in subsequent chapters, where I will show that Professor 
Fairman overlooked significant evidence. 

Fairman's conclusion is puzzling. After much analysis that seems 
designed to show that basic rights in the Bill of Rights were not to 
be applied to the states, Fairman opted for selective incorporation. 
Republican thinking was "hazy," making it hard to catch the "vague 
aspirations" Republicans had for the privileges or immunities clause. 
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But the amendment "undoubtedly" proposed to establish a standard 
below which state action must not 

Professor Fairman's Analysis: 
A Critical Appraisal 

The major fault with Professor Fairman's effort to understand the 
Fourteenth Amendment is that it overlooked the antislavery origins of 
the amendment. Much of what Republicans had to say does seem 
confused if read without an understanding of the antislavery back- 
ground, and in light of modern legal ideas. 

Read in light of antislavery legal thought, Bingham's remarks are 
fairly clear. Bingham and other leading Republicans read.article IY 
section 2 to protect fundamental rights of citizens of the United States 
from violation by the states. Bingham recognized that the Supreme 
Court had held otherwise, but he thought that the states were obli- 
gated to obey the Bill of Rights. Still, he found the obligation legally 
unenforceable-just as the Court had treated other obligations of 
article IY section 2 as unenforceable. 

Fairman's analysis should alert the reader that something is askew. 
The Fourteenth Amendment was a Republican amendment. It was 
opposed by the mass of Democrats. But Fairman regularly found the 
Democrats to be the people who had a clear understanding of the Bill 
of Rights question.58 Republicans, he said, were conf~sed .~"  

In fact, of course, the Republicans and Democrats adhered to differ- 
ent legal philosophies. The Republican philosophy emphasized pro- 
tection of the rights of the individual under the Bill of Rights from 
hostile acts of states. Democrats left the question to the states 
themselves. In a large section of the country &fore the Civil War the 
states had done an excellent job of suppressing Republican ideas. A 
whole section of the country had been out of bounds for Republican 
campaigners. It is not surprising that the two parties saw the issue 
differently 

Much of Fairman's mountain of evidence is simply beside the point. 
For example, Fairman used Hale's attack on the prototype of Bingham's 
amendment-the one that gave Congress power to secure privileges 
and immunities and equal protection in the rights of life, liberty, and 
property-to disprove incorporation of the Bill of Rights. What con- 
cerned Hale, however, was another issue-the power of Congress 
to secure equal protection in the rights of life, liberty, or property. 
Hale was afraid that the amendment would give Congress power to 
legislate generally on matters of state law -such as the status of 
married women. Hale thought that the states were already required 
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to obey the Bill of Rights and that in any case the issue was a side 
issue.60 

In responding to Hale, Bingham explicitly noted the case of Barron 
u. Baltimore to show why his amendment was required.6' Another 
Republican noted that Bingham had not gone far enough. Because 
Bingham assumed that the states were already bound to obey the Bill 
of Rights under a proper reading of the law, he had failed to write an 
explicit limitation on the states into the amendment.62 T h e  final draft 
corrects his mistake. 

Bingham claimed that if the grant of power in his prototype had 
been in the Constitution and had been enforced by legislation, the 
rebellion would have been impossible. Fairman found that claim 
"difficult to square . . . with any reading of the amendment."63 But if 
one takes Bingham's argument seriously and reads it in light of the 
antislavery heritage, it makes perfect sense. 

In reply to Hale, Bingham had cited Barron v. Baltimore and Livingston 
v. Moore, noting, "By the decisions read the people are without remedy." 
"Is the Bill of Rights," Bingham asked, "to stand in our  Constitut- 
ion . . . a mere dead letter?"64 He answered with his view of the proper 
construction of the Constitution. 1 s  the whole Constitution was to be 
the supreme law in every State, it therefore results that the citizens of 
each State, being citizens of the United States, should be entitled to all 
the privileges and immunities of citizens of the United States in every 
State and all persons, now that slavery has forever perished, should be 
entitled to equal protection in the rights of life, liberty, and property."65 

A grant of power such as that sought by Bingham was not inserted 
in the original Constitution, he said, because such a grant "would have 
been utterly incompatible with the existence of slavery in any State: for 
although slaves might not have been admitted to be citizens, they must 
have been admitted to be persons." Slaves, and here Bingham was 
apparently referring to slaves in the slave states, "were not protected by 
the C~nst i tu t ion."~~ But, in Bingham's view, the guaranties of the Bill 
of Rights applied to the states under the privileges and immunities 
clause, which protected citizens of the United Consequently, 
he asserted, "there might be some color of excuse for the slave States 
in their disregard for the requirement of the bill of rights as to slaves 
and refusing them protection in life or property."68 But there never 
was any excuse, he continued, "for any man North or South claiming 
that any state Legislature or State court, or State Executive, has any right 
to deny protection to any free citizen of the United States within their 
limits in the rights of life, liberty, or property."69 In fact, however, free 
blacks-considered citizens by Bingham-had been denied by racist 
laws equal access to the courts to protect their rights, even in the ~ o r t h . ~ '  
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Bingham thought slavery was incompatible with the Bill of Rights. 
If the due process clause (read by Bingham to require equal protec- 
tion in the right of life, liberty, and property) had applied to all per- 
sons (including slaves in the states) and if it had been enforced, slavery 
would have been impossible. Slavery was the cause of the war. To 
Bingham it was as simple as that. 

Unlike Professor Fairman, Congressman Hale took Bingham's argu- 
ment seriously and treated it respectfully. Hale noted: 

But the gentleman says there is, and there has been first to last, a 
violation of the provisions of this bill of rights by the very existence 
of slavery itself; that the institution of slavery itself has existed in 
defiance of the provisions of the bill of rights; that all the anomalies 
and all the enormities that have grown out of that institution have 
been equally in violation of it. I concede there is much force in that 
reasoning.71 

Fairman attempted to explain Bingham's repeated references to 
"the Bill of Rights." Since Bingham referred to this immortal bill of 
rights, Fairman said, his reference must have had an antecedent. The  
antecedent, Fairman claimed, was article IV, section 2 and the due 
process clause. Before and after in American history, the phrase "bill 
of rights" had referred to the first eight or ten amendments to the 
Constitution. On this occasion, according to Fairman, it had a special- 
ized meaning, never given to it before or since. When ~ i n ~ h a m  
answered Hale by showing the need for his amendment, he referred 
to cases "showing that the power of the Federal Government to enforce 
in the United States courts the Bill of Rights under the articles of amend- 
ment to the Constitution had been denied."72 

Finally, a reading of the debates shows that Bingham's colleagues 
understood "the bill of rights" to refer to the amendments to the 
Constitution. During the debate on the Civil Rights bill, Representa- 
tive Wilson noted, "I find in the bill of rights which the gentleman 
desires to have enforced by an amendment to the Constitution that 'no 
person shall be deprived of life, liberty, or property without due pro- 
cess of law'"73 Obviouslv. Wilson understood the Bill of Rights to be a " 
document containing various guaranties, of which the due process 
clause was only one. 

One of Fairman's major arguments centers on the Civil Rights bill. 
Fairman read the bill as securing equality under state law. Some 
congressmen indicated that the bill was incorporated in the amend- 
ment or equivalent to it. The  inference the reader is apparently 
expected to draw is that the amendment excluded Bill of Rights liber- 

ties because the Civil Rights bill excluded them. There are a number 
of problems with this argument. 

Before looking at the problems, however, it is important to note that 
Professor Fairman's reading is plausible. The Civil Rights Act listed 
certain specific rights, such as the right to testify and to hold property. 
These are rights under local law. It is natural to read the general words 
in the act inlight of the specific ones. 

Although some speakers suggested that the Civil Rights bill and the 
Fourteenth Amendment were identical,74 Thaddeus Stevens, manager 
of the Fourteenth Amendment in the House, denied that the amend- 
ment and the Civil Rights bill were identical. That was, as he said, only 
partly true.75 

Several congressmen noted an equivalence between the amend- 
ment and the Civil Rights bill. Most of the statements by congressmen 
indicated that the amendment provided power for Congress to pass 
the bill and that the principles of the bill were protected by the 
amendment.76 And, of course, both statements are clearly true. It is 
clear that the amendment incorporated the principles of the bill. 
What is not clear is that the bill, if read so narrowly m to provide only 
equality under state law, encompassed the entire amendment. The  evi- 
dence shows that Republicans did not read the bill so narrowly. 

Leading supporters of the Civil Rights bill had argued that its enact- 
ment could be justified because Congress had power to enforce the 
Bill of Rights, specifically the Fifth Amendment. Bingham had insisted 
that an amendment allowing enforcement would be required.77 
Bingham got his amendment, and there is no doubt that Congress got 
the power to pass the Civil Rights bill, if, as Bingham believed (probably 
correctly), it did not already have it. 

Both the amendment and the bill made all persons born and natural- 
ized in the United States citizens of the United States. Earlier in the ses- 
sion several congressmen noted that making blacks citizens would solve 
the entire problem, since they would have all rights of citizens of the 
United For most Republicans who spoke on the subject, rights in 
the Bill of Rights (protected from invasion by the states as well as by the 
federal government) were rights of citizens in the United For 
example, Representative ~ h G e r  argued that the due process clause pro- 
vided the constitutional power necessary to pass the Civil Rights bill. 

If, then, the freedmen are now citizens, or if we have the power to 
make them such, they are clearly entitled to those guarantees of the 
Constitution of the United States which are intended for the protec- 
tion of all citizens. 
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 hey are entitled to the benefit of that guarantee of the Constitu- 
, tion which secures to every citizen the enjoyment of life, liberty, and 

/, property.s0 

Among the rights that Republicans in the Thirty-ninth Congress relied 
on as absolute rights of the citizens of the United States were the right 
to freedom of speech, the right to due process of law, and the righi to 
bear arms?' 

In addition, the Civil Rights bill gave all United States citizens "full 
and equal benefit of all laws and proceedings for security of person 
and p;operty, as is enjoyed by white citize"s:' Rights in- the Bill of 
Rights could be, and have been, read as provisions for security of 
person and property. The Freedman's Bureau bill, passed by Republi- 
cans in the Thirty-ninth Congress, provided that blacks should be 
protected in, among other things, "the full and equal benefit of all 
laws and proceedings for the security of person and estate, including 
the constitutional right of bearing arms."82 T h e  phrase "including the 
constitutional right of bearing arms" was added by an amendment in 
the House. In explaining the amendment to the Senate, Senator 
Trumbull said that it did not change the meaning of the 

Suppose the amendment and the Bill were "identical." If they were, 
it follows that the Civil Rights bill included a federal standard of due  
process. If a federal standard of due process was included in the 
language of the Civil Rights bill, it might be included in several ways. 
First, since the bill made all persons born in the United States citizens, 
they would have all the rights of citizens, rights that most Republicans 
who spoke on the subject believed included the protection of Bill of 
Rights liberties against infringement by the states.84 

o n e  such rightwould have been the Fifth Amendment's guaranty of 
due  process. The Court in Dred Scott v. S~ndford,'~ of course, had held 
thatblacks were not citizens of the united States and consequently 
had deprived them of the protection of the rights in the Bill of Rights, 
as well as other basic rights.86 Second, the due  process clause-and 
other provisions of the Bill of Rights-could also be comprehended 
in the phrase "full and equal benefit of all laws and provisions for 
security of person and property, as is enjoyed by white  citizen^."^' 

The inescapable implication of the assertion that the Civil Rights 
bill and section 1 of the Fourteenth Amendment are identical is that at 
least some rights in the Bill of Rights applied to the states prior to the 
passage of the Fourteenth Amendment. In short, that some Republi- 
cans considered the amendment identical to the Civil Rights bill pro- 
vides no proof that incorporation of the Billof Rights was not intended 
by the framers. 

In all of Fairman's examination of the evidence, both in Congress 
and in  he campaign of 1866, he found no congressman o r  senator 
who said explicitly that the amendment would not require the states to 
obey the Bill of Rights. He overlooked a number of cases where sena- 
tors and representatives said the amendment would protect all rights 
of citizens o r  all constitutional rights." H e  found that the manager of 
the proposal in the Senate and the author of the proposal in the 
House did indicate that the amendment would apply the Bill of Rights 
to the states. But he discounted their statements as unsupported in o r  
contradicted by the rest of the record. On careful analysis most (but 
not all) of Fairman's contradictory evidence tends to dissolve, and in 
some cases it even supports full application of the Bill of Rights to 
the states. 

Other Arguments 
Against Incorporation 

Scholars opposing full incorporation have insisted that the country 
would not have tolerated having the "federal provisions on  grand jury, 
criminal jury, and civil jury . . . fastened upon them in I 868.""  airman 
described the Seventh Amendment's requirement of a civil jury as 
such a waste of time as to be an "a t ro~i ty ."~~ 

This argument ignores the realities of the political process. T h e  
campaign of 1866 dealt with gut issues: the rights of blacks, the politi- 
cal power of the rebellious southern states, racism, and protection for 
loyalists in the South. These were issues that could and did defeat 
politicians. No politician, then o r  since, is likely to be defeated for 
advocating grand juries, criminal juries of twelve, o r  the right to jury 
trial in civil cases where the damages exceed twenty dollars. The  argu- 
ment assumes that Republicans in state legislatures would allow the 
South a dramatic increase of political power by counting disfranchised 
blacks for purposes of representation rather than provide for jury 
trials in civil cases where the damages exceed twenty dollars. Politi- 
cians do  not behave in this fashion. 

In any case, it is unlikely that Republicans would have shared the 
view that the Seventh Amendment jury trial requirement was an 
atrocity. Republicans were familiar with real atrocities. Slavery was 
anathema to them. Even worse, however, were provisions of fugitive 
slave laws that had extended the grasp of slavery into the North. North- 
ern opponents of slavery watched with horror the spectacle of people 
being captured in their states and hauled into slavery. To Republicans, 
northern blacks-free as well as escaped slaves-faced capture and 
en~lavement.~' 
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Opponents of slavery responded by arguing that all people in their 
states were presumed free and by insisting on procedural guaranties 
secured to free persons.92 Among the most important of these guaran- 
ties were trial by jury, the writ of habeas corpus, and the writ de 
homine replegiando, an ancient writ designed to test the question of 
freedom, which secured trial by juryg3 

Trial by jury was an issue on which both abolitionists and more 
moderate politicians agreed. Benjamin Lundy, a veteran abolitionist, 
had warned in 1837 that free blacks were being seized and sold into 
slavery. Lundy's solution was "trial by jury in all cases of claims to 
service, that the acknowledged rights, privileges, and immunities of 
our own citizens may be duly guarded and pr~tected."'~ Several states, 
through personal liberty laws, provided for trial by jury in the case of 
alleged fugitive slaves and secured other procedural rights to alleged 

These protections were crippled by the Supreme Court's decision in 
Priggv. Pennsylvania and by the Fugitive Slave Act of 1 850.96 Prigg held 
the federal power over fugitive slaves to be exclusive, permitting the 
seizure of blacks in the free states without any of the guaranties pre- 
scribed by personal liberty lawsg7 The Fugitive Slave Act of 1850 explic- 
itly provided that blacks could be denied the right to testify, to cross- 
examine, and to receive a jury trial before they were delivered to those 
claiming them as slaves.98 

These restrictions on liberty produced protests from northerners, 
who insisted that fugitive slave laws violated the Fourth, Fifth, and 
Seventh amendments." Supporters of the laws replied that such guar- 
anties applied only to citizens, not to slaves. But that, as opponents of 
slavery noted, was the very matter to be res~lved.'~' 

The Fugitive Slave Act of 1850 was vigorously attacked by antislav- 
ery legislators. Congressman Horace Mann of Massachusetts argued 
that a claim for a fugitive was a suit at common law that, under the 
Seventh Amendment, required a jury trial.lO' He believed that the 
Fugitive Slave Act also violated the due process clause, which required 
a jury trial, and the Fourth Amendment. "What 'seizure' can be more 
'unreasonable,'" he asked, "than one whose object is, not an ultimate 
trial, but bondage forever, without trial?"102 When the Fugitive Slave 
Act was finally repealed in 1864 by a Republican Congress, its repeal 
was justified as securing trial by jury "in accordance with the Constitu- 
tion of the United States and the laws of the State where such person is 
found."'03 To leading Republicans, "trial by jury in civil cases where the 
amount in controversy exceeds twenty dollars" was one of the precious 
guaranties of the Bill of Rights designed to prevent atrocities. 

The second problem with Fairman's argument is that the due pro- 

cess clause of the Fourteenth Amendment would likely have been read 
to include the right to trial by jury. American statesmen from John 
Adams to John C. Calhoun had assumed that due process, or its 
ancestor the law of the land clause of the Magna Carta, protected 
the right to trial by juryLo4 There was substantial seventeenth- and 
eighteenth-century historical support for such a reading.lo5 

Another argument asserting that section i did not apply the Bill of 
Rights to the states is that the due process clause would appear in the 
amendment twice, once as a privilege or immunity of citizens, and 
again in the due process clause as a protection for all persons. Fairman 
suggested that one might attribute to the committee "a design to give 
the citizen the protection of the entire Bill of Rights, and then" extend 
due process to aliens as well. But, Fairman tells us, no particular 
interest in aliens was expressed, so such an interpretation must be 
rejected. lo6 

This argument overlooks the effect of the struggle against slavery 
on the amendment. Republicans had believed and announced in their 
party platforms that the due process clause prohibited slavery in 
national territories. As to the states, however, most Republicans believed 
that due process guaranties were limited to  citizen^."^ The  amend- 
ment contained conscious duplication to prevent any person from 
ever again suffering atrocities like slavery. Indeed, Bingham explained 
that a grant of power such as that sought in his prototype of section i 

had not been included in the Constitution because such power "would 
have been utterly incompatible with the existence of slavery in any 
State; for although slaves might not have been admitted to be citizens 
they must have been admitted to be persons."108 

Shaped, no doubt, by the law's treatment of slaves, concern for the 
rights of aliens was also expressed in the debate on the Civil Rights 
bill. Congressman Wilson believed that Congress could not protect 
inhabitants who were not citizens under the Civil Rights bill. Since 
Wilson justified the bill by citing Congress's power to enforce the Bill 
of Rights in the states, he apparently believed such power was limited 
to citizens. lo" 

Congressman Bingham was convinced that Congress lacked the 
power to pass the Civil Rights bill. Beyond that, he objected to the bill 
because it did not follow the scope of the Fifth Amendment and 
protect "strangers" as well. T h e  bill, Bingham complained, would per- 
mit the states to deny aliens their due process rights."' The Four- 
teenth Amendment's duplication in the case of persons was consciously 
designed to protect those who were not citizens and to prevent denials 
of due process such as those that had characterized slavery. 

Professor Fairman's article on incorporation of the Bill of Rights by 
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the Fourteenth Amendment ignored antislavery legal thought. The 
oversight was corrected in Fairman's massive and thoughtful study of 
the Supreme Court during Reconstruction and reunion. But Fairman's 
later study tended to confuse radical abolitionist and moderate anti- 
slavery legal thought and so to assume that antislavery ideas-such as 
the idea that the liberties in the Bill of Rights protect American citi- 
zens in the states-were held by only a small minority of wild 
thinkers."' In fact, such ideas were held by a wide range of Republicans, 
from conservative to radical, including some of the most influential 
Republicans-among them the chairman of the House Judiciary Com- 
mittee'l2 and the author of section I of the amendment.'13 

Fairman considered and rejected the thesis that the Thirteenth 
Amendment was designed to protect basic constitutional rights of 
whites as well as blacks, such as those in the Bill of ~ i g h t s . " ~  He cited 
the statement of James Wilson, chairman of the House Judiciary 
Committee, to the effect that the amendment "introduces no intricate 
question of constitutional law for discussion." Since that statement 
would "have been untruthful" if the abolitionists' "peculiar mode of 
interpretation" was to be imposed, Fairman concluded that the amend- 
ment was to have no such effect.'15 Wilson's major speech on the 
Thirteenth Amendment shows that he believed that the guaranties of 
the Bill of Rights protected American citizens against infringement by 
the states and did so prior to the passage of the Thirteenth Amend- 
ment. The Bill of Rights was a reference point for the rights o r  liberties 
or privileges of American citizens. 

In short, Wilson, like other Republicans, thought that the Constitu- 
tion already protected the basic Bill of Rights liberties of the citizen 
prior to the passage of the Thirteenth Amendment. Abolition of slav- 
ery eliminated an institution that had perverted the Constitution and 
caused violation of constitutional rights. By the Thirteenth Amend- 
ment, blacks were freed and given the right to liberty enjoyed by other 
Americans. 

In his book, Fairman's account of the battle over the Civil Rights bill 
omitted several significant portions of the debates. Both Congressmen 
Wilson and ~ h a ~ e r  indicated their belief that the due processclause of 
the Fifth Amendment limited the states and supplied legislative power 
to pass the Civil Rights bill. Congressman Bingham insisted that his 
amendment would provide the power needed to justify passage of the 
Civil Rights bill-power to enforce the Bill of ~ i g h t s . ' ' ~  Fairman's 
belief that antislavery legal ideas were limited to ";he most radical" 
Republicans was simply a mi~take."~ 

Fairman cited congressmen who said that the amendment clearly 
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conferred on Congress power to pass the Civil Rights bill. From these 
statements, Fairman concluded that nothing more specific was in their 
minds."' What this analysis leaves out is the fact that Wilson, Thayer, 
and Bingham all analyzed the bill as an attempt to enforce the Bill of 
Rights, specifically, the due process clause of the Fifth Amendment. 
The claim that the Fourteenth Amendment clearly supplied power to 
pass the bill, if anything, supports the conclusion that the amendment 
was designed to apply the Bill of Rights to the states. 

Professor Fairman argued that there were only a few federal rights 
in 1866-the right to petition thejideral government, to communicate 
through the post office, for example. When Congress in the Four- 
teenth Amendment undertook to secure the "enjoyment of federal 
rights against denial by a state, inherent problems were raised which 
members of Congress, in the main, failed accurately to perceive."'19 
Although the analysis probably accurately reflects the state of constitu- 
tional law in 1866, it ignores a Republican consensus on the proper 
interpretation of the Constitution. 

Professor Fairman's treatment of the amendment lacked balance. 
Robert Hale of New York, a critic of Bingham's prototype, is pre- 
sented as a "discriminating lawyer." Hale, however, had never heard of 
Barron v. Baltimore and assumed the courts would require the states to 
obey the Bill of ~ i ~ h t s . ' ' ~  Bingham was aware of the holding in Barron 
and insisted that a constitutional amendment was required to correct 
it. But Bingham was subjected by Fairman to a series of ad horninem 
attacks: Bingham is a man of "peculiar conceptions," not a man of 
"exact knowledge or clear conceptions or accurate language."121 He 
"purport[ed] to explain" generally in "confused discourse" and 
"pluck[ed] a constitutional phrase and toss[ed] it in at some point to 
which it ha[d] no relevance." Many of his utterances "cannot be accepted 
as serious  proposition^."'^^ 

Fairman took a modest statement from Howard's speech and pre- 
sented it in a way to suggest ignorance. He quoted Howard, accurately, 
as saying that he would present the views and motives of the commit- 
tee "so far as I understand those views and motives." Fairman then 
implied that Howard did not understand Bingham's proposal because 
he had voted for provisions providing for black suffrage instead. 
"Howard, apparently, had not entered into the spirit of Bingham's 
draftin : three times in the committee he had voted against the author's 8 work."' In fact, Howard's explanation closely paralleled Bingham's 
discussion of why his prototype was required-to overrule Banon and 
allow Congress to enforce guaranties of the Bill of Rights against the 
states. 
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The Influence 
of Professor Fairman 

It is a tribute to the influence of Fairman's Stanford article, and 
perhaps also to the tendency of the human mind to seek agreement 
with others, that students of the antislavery origins of the Fourteenth 
Amendment have sought to make their conclusions more nearly con- 
gruent with Fairman's. The attempt is all the more remarkable since 
Fairman wrote his article with little o r  no understanding of antislavery 
constitutional theory. 

Jacobus tenBroek in his pioneering work Equal under Law, for 
example, accepted Fairman's reading of some of BinghamS state- 
ments about applying the Bill of Rights to the states. Bingham, as we 
have seen, argued that those who opposed his prototype of the Four- 
teenth Amendment opposed enforcement of the "Bill of Rights as it 
stands in the Constitution today": 

Gentlemen admit the force of the provisions in the Bill of Rights, 
that the citizens shall be entitled to all the privileges and immunities 
of citizens of the United States in the several states, and that no 
person shall be deprived of life, liberty, o r  property without due 
process of law; but they say, 'we are opposed to its enforcement by an 
act of Congress under amended Constitution as proposed.' Why are 
gentlemen opposed to the enforcement of the Bill of Rights, as 
proposed? 

The Bill of.Rights referred to by Bingham, tenBroek said, is "certainly 
not the first eight amendments" but instead is the original privileges 
and immunities clause, the due process clause, and a requirement of 
equal protection.'24 No one has read the phrase "Bill of Rights" in this 
fashion before or since. 

Another problem with the argument that Bingham's reference to 
the Bill of Rights did not mean the Bill of Rights is that it contradicts 
Bingham's later statement that his amendment was designed to apply 
the first eight amendments (and other privileges of citizenship) to the 
states.'25 It is possible, of course, that Bingham's later statement was 
not candid. But because Bingham's earlier and later statements are 
apparently consistent, one should be slow to ascribe dishonest motives. 
This is particularly so where the hypothesis to be salvaged by a charge 
of dishonesty is as weak as the one in the present case. 

TenBroek concluded that the Fourteenth Amendment was not 
intended to apply the Bill of Rights to the states, only to apply natural 
rights, some of which were mentioned in the first eight amendments. 
These included the substantive rights to life, liberty, and property 
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potected by due process (certainly), and (perhaps) the procedural 
guaranties of the Fifth Amendment, the guaranties of the Fourth, 
and those of the ~ i r s t . ' ~ ~  According to tenBroek, Bill of Rights liber- 
ties of a lesser order were not protected. The reason for doubt as to 
free speech and other basic rights is that they were rarely mentioned 
in the final stages of the debate.12' But they were emphatically men- 
tioned by Senator Howard speaking on behalf of the committee that 
reported the amendment. And other congressmen repeatedly said 
the "rights of citizens" of the United States would be protected by the 
amendment. 

Careful study of the legal ideas held by Republican congressmen 
and expressed in the Thirty-eighth and Thirty-ninth Congresses pro- 
vides content to their appeal to the rights of American citizens. Such 
rights were first and foremost those protected by the Constitution. 
These rights which they believed protected American citizens through- 
out the nation included rights to freedom of expression, religious 
liberty, the right to bear arms, the right to due process, to civil jury 
trials, together with those mentioned by ten~roek.'~'Since these rights 
were viewed as privileges and immunities of American citizens, it is 
difficult to understand the basis for excluding other fundamental 
constitutional rights listed in the Bill of Rights. 

Howard Graham, like tenBroek, was another pioneer who has con- 
tributed much to our understanding of the antislavery origins of the 
Fourteenth ~ m e n d m e n t . ' ~ ~  He argued for a selective incorporation of 
rightsin the Bill of Rights. Graham concluded tentatively that Howard's 
failure to list all guaranties in the Bill of Rights supported selective 
inc~rpora t ion . '~~  In fact, of course, Howard's speech militated strongly 
in the direction of full incorporation. Howard said that to the privi- 
leges listed by Justice Washington in Corfield "should be added the 
personal rights guaranteed and secured by the first eight amend- 
ments to the Constitution; such a" freedom of speech and press, the 
right to assemble, the right to bear arms, not to have troops quartered 
in private homes during peacetime, to be free from unreasonable 
searches and seizures and from unreasonable bail, to be tried by an 
impartial jury, to be informed of the nature of an accusation, and to be 
free from cruel and unusual punishments.I3' Howard's use of the 
words "such as" makes clear that the rights he cited were illustrative of 
those in the first eight amendments, and that he was referring to the 
entire list. Later in his speech Howard indicated that the amendment 
would protect against taking private property for public use without 
just compensation. That protection was not on Howard's illustrative 
list. Nor, as Graham noted, did Howard list the due process clause.'32 

Graham also pointed out that different amendments received differ- 
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ent emphasis during the antislavery crusade. From this fact he con- 
cluded that full incorporation was probably not considered in 1 8 6 6 . ' ~ ~  
The problems with Barron, Graham noted, had been limited practi- 
cally to cases involving freedom of speech and of the press, unreason- 
able seizures and searches, due process, just compensation, and crimi- 
rial procedure. From this fact Graham seemed to conclude that these 
rights would be the ones as to which incorporation was intended. To 
Graham's list one needs to add the right to bear arms and the right to 
civil jury trial-both of which received strong emphasis from 
Republicans. Howard mentioned specifically the protection against 
quartering troops. When one adds all these guaranties together, little 
if anything is left to be selected out. Furthermore, it is difficult to see a 
logical basis for eliminating some guaranties but not others. 

Judge Henry Friendly argued that the doctrine of selective incorpo- 
ration of rights in the Bill of Rights has "no historical support."134 This 
proposition, he insisted, is "undisputed."L35 Unless one is willing to 
disregard virtually all the evidence, however, the contest is between 
selective and full application of the provisions of the Bill of Rights to 
the states. The common description of the Fourteenth Amendment 
was that it would protect the rights of citizens of the United States 
from violation by the states. TO the extent that Republicans gave con- 
tent to these rights in the years from 1864 to 1866 they read them to 
protect Bill of Rights liberties from state violations. I have found over 
;hirty examples of statements by Republicans during the Thirty-eighth 
and Thirty-ninth Congresses indicating that they believed that at least 
some Bill.of Rights liberties limited the states. I looked only at the 
debates on the abolition of slavery, Reconstruction, the Civil Rights 
bill, and the Fourteenth Amendment. Since a number of Republicans 
did not speak about these issues at all, among those who did speak, 
the percentage who accepted the application of the Bill of Rights to 
the states is high. The statements are made by Republican conservatives, 
moderates, and Radicals in the years from 1864 to 1866. When one 
adds statements by Republicans in Congress in the years immediately 
after the passage of the amendment, the total is even higher. Conversely, 
I found no statements by Republicans indicating that the states were 
free under a proper understanding of the law to violate rights in the 
Bill of ~ i ~ h t s . " ~  

Leading Republicans believed that the Fourteenth Amendment pro- 
tected fundamental rights from violation by the states and that in this 
sense, as in others, it was declaratory of constitutional law properly 
understood. The often expressed idea that the amendment protected 
fundamental rights could provide a basis for selective incorporation. 
But, as Michael Conant has shown, fundamental was often used as a 

synonym for conrtit~tional.'~~ Certainly Republicans often used the word 
in that sense. After listing Bill of Rights liberties, for example, Senator 
Howard said that the great object of the first section of the Fourteenth 
Amendment was to "restrain the power of the states and compel them 
at all times to respect these great fundamental g~arant ies ." '~~ 

Raoul Berger-No Application 

The most vigorous current critic of incorporation is Mr. Raoul Berger. 
Mr. Berger rejects any incorporation. Because his work on the Four- 
teenth Amendment and the Bill of Rights has been accepted by a 
number of scholars and judges as historically accurate and because it 
has had growing influence, it requires careful examination. Moreover, 
because Berger's arguments often summarize those made by others, 
his work is representative of a broadly held scholarly view. 

Raoul Berger and those who have accepted his arguments about 
application of the Bill of Rights to the states have treated their claims 
as generally accepted in the scholarly community. For example, Mr. 
Berger said, the theory that the Fourteenth Amendment was designed 
to make the states obey the commands of the Bill of Rights has been 
"discredited by Professor Charles Fairman in a study in which even 
activists" agree.I3' In fact, however, there is no solid wall of scholarly 
opinion on the subject. Among scholars who have actually studied the 
question at length, probably a majority have reached a view opposed 
to BergerTs. 140 

Those who deny that any Bill of Rights liberties apply to the states 
have cited ~airman 's l~l  work as though it supported their thesis.14' But 
Fairman himself seems to have concluded that the privileges or immu- 
nities clause of the Fourteenth Amendment was designed to apply 
many, but not all, of the guaranties of the Bill of Rights to the states.'43 

Professor Fairman's article and Mr. Berger's Government by Judiciary 
suffer some common faults. Both fail to recognize the extent to which 
suppression of civil liberty in the South in the thirty years before the 
Civil War molded the Fourteenth ~ m e n d m e n t . ' ~ ~  Both fail to recog- 
nize that Republicans operated from unorthodox legal premises.'45 
Partly as a result of these shortcomings, Fairman and, to an even 
greater degree, Mr. Berger tended to misread the debates in significant 
ways. 

I 
Article IY Section 2 

j 
i Mr. Berger attempted to tie Republicans to an orthodox (or anti- 
i discrimination) reading of the privileges and immunities clause of the 
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original Constitution and then to equate the privileges or immunities 
clause of the Fourteenth Amendment with an orthodox reading of 
article IV, section 2.'46 

In the section of Government by Judiciary on privileges and immuni- 
ties, Mr. Berger first discussed what he believed to be the conventional 
understanding of the clause in the original Constitution. The  clause 
was, he asserted, not intended to control the powers of state govern- 
ments over the rights of their citizens, but simply to ensure that a 
migrant citizen would enjoy the basic rights a state accorded to its own 
citizens.'47 

By conventional understanding as evidenced by Dred the 
state could deprive migrants who became residents of rights that sim- 
ilar classes in the state were denied. Because blacks were not usually 
migrants, the clause, as conventionally understood, was of no help to 
them.14' 
Mr. Berger dealt with this problem by suggesting that the framers 

relied on an adaptation of article IV, section 2 to support the Civil 
Rights bi11.150 The debates show, however, that Bingham and others 
who framed the Fourteenth Amendment relied on a reading of the 
privileges and immunities clause of article IY section 2 by which it 
protected a body of national privileges and immunities of citizens of 
the United States, including those in the Bill of Rights. This reading 
may have been incorrect.15' It does not matter, however, because in the 
redrafting of Bingham's first proposal, the amendment was rewritten 
to secure privileges and immunities of a citizen ofthe United States from 
state abridgment. 

One argument against application of the Bill of Rights to the states 
suggests that privileges and immunities in article IV, section 2 on 
which the Republicans relied were exhausted by the list of specific 
rights set out in Corfield v.  ory yell'^^ and by the list contained in the Civil 
Rights These specified rights, but no more, were incorporated 
as privileges and immunities of citizens of the United States.'54 

Some quotations that have been used to support this view instead 
refute it. Senator Trumbull, the bill's sponsor, said: "Citizens of the 
United States" have "fundamental rights . . . such as the rights enumer- 
ated in this In Corfield Justice Washington had said that the 
privileges and immunities protected by the original Constitution are 
those "which are, in their nature, fundamental; which belong, of right, 
to the citizens of free  government^."'^^ These fall under various 
headings, including protection by the government and the enioyment 
of life and liberty, with the right to acquire and possess of 
every kind.'57 The general categories, such as the "enjoyment o f .  . . 
liberty," are quite broad.'58 Particular privileges falling under the head- 
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ing of those considered fundamental include the right to pass through I 

or reside in a state; the benefit of the writ of habeas corpus; the right 
to institute and maintain court actions; and the right to take, hold, and 
dispose of property. I 

The reference to specific rights includes the following sentence: 
"These, and many others which might be mentioned, are strictly 
speaking, privileges and imm~nities."'~' Fairman conceded that the 
reference to fundamental rights in Corfield "cloud[s]" the simple 
antidiscrimination reading of article IV, section 2 that he ad~ocated. '~ '  

I 

In introducing the "prototype" of section 1 of the Fourteenth 
Amendment, Bingham said it had been patterned on article IV, sec- 
tion 2.16' Bingham, however, had read article IV, section 2 to protect 1 
privileges and immunities of citizens of the United States, including 
rights in the Bill of Rights, from state interference. The final version 
of section 1 was rewritten to incorporate this understanding explicitly. 
Comments by a number of Bingham's colleagues show that they shared 
his reading of the original privileges and immunities clause.'62 

Senator Howard also referred to article IV, section 2 in discussing 
1 I 

privileges and imrnun i t i e~ . '~~  But Howard, the member of the Joint :, 1 1  
Committee who had charge of the amendment in the Senate, said 
explicitly that privileges and immunities of citizens of the United 
States protected by the Fourteenth Amendment included those rights 
set out in the first eight amendments to the Con~t i tu t ion . '~~  

By the Republican view of the privileges and immunities clause 
of the original Constitution, the clause protected residents as well 
as migrants and protected certain absolute rights-"the right of 
personal security," "personal liberty," and "the right to acquire and 
enjoy property."'65 According to Trumbull, "these are declared to 
be inalienable rights, belonging to every citizen of the United 
States . . . no matter where he may be."'66 ~ u d ~ e  Washington referred 
to "fundamental rights," which "belong, of right, to the citizens of all 

t 
free governments."167 

One problem with arguing that the privileges or immunities clause 
is to be read as though it were a reiteration of an antidiscrimination 
understanding of article IY section 2, is that then the clause of the 
Fourteenth Amendment would accomplish nothing beyond providing 
protection for temporary visitors. It would have been of no help to the 
mass of blacks in the South and of no help to southern unionists. All 
of the evidence indicates that these were the very people about whom 
Republicans were most concerned. 

As some have read their remarks, the framers of the Fburteenth 
Amendment thought that the rights to liberty, security, and property 
were so inclusive that they included the right to testify, inherit, and 
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contract, but were so narrow that they excluded the rights in the Bill 
of Rights. Senator Howard, however, described the rights in the Bill of 
Rights as "great fundamental rights."'68 

Any attempt to define the Fourteenth Amendment privileges or 
immunities clause by a rule of construction that gives it the orthodox 
content of the privileges and immunities clause of article IV is not 
legitimate. Even Mr. Berger attributed to Republicans an unorthodox 
reading of the clause in the original Constitution (an adaptation, as he 
put it) by which it protects residents as well as migrants.I6' "It cannot 
too often be emphasized, the cardinal purpose of interpretation . . . is 
to ascertain and effectuate, not defeat, the intention of the framers," 
Mr. Berger has written. "Once that pur ose is ascertained, it may not f' be thwarted by a rule of construction."' O 

Republicans suggested that the rights to make and enforce contracts, 
to sue, to be parties, to give evidence, to inherit, and the like were 
incidents of the absolute rights of individuals to "personal liberty," 
"personal security," and "private property" embraced by article Iv17' 
To define the "privileges or immunities of citizens of the United States: 
however, critics of incorporation choose to look at these incidents, not 
the overarching principles from which they were derived.'72 

In an article defending his thesis, Berger sought to use an 1871 
speech by Trumbull to prove that the Fourteenth Amendment privi- 
leges or immunities clause is equivalent to that of article IV (con- 
ventionally understood) and that the Fourteenth Amendment conse- 
quently does not include rights in the Bill of Rights. 

In 1871 Trumbull explained that the "privileges or immunities" 
clause is "a repetition of a provision [article IV] as it before exist- 
ed . . . The protection which the Government affords to American 
citizens under the Constitution as it was originally formed is precisely 
the protection it affords to American citizens under the Constitu- 
tion as it now exists. The  fourteenth amendment has not extended the 
rights and privileges of citizens one iota:' As the draftsman of the ante- 
cedent "civil rights and immunities" in the Civil Rights Bill and 
chairman of the Senate Judiciary Committee who explained its 
meaning in unequivocal terms, Trumbull's views carry great weight. 173 

In the same speech Trumbull explained that the states were the deposi- 
tories of the rights of the individual against encroachment. 174 

In Government by Judiciafy Mr. Berger considered Trumbull's 187 1 

remarks, noted that the Supreme Court has attached little weight 
to postenactment remarks, and concluded that remarks such as 
Trumbull's should be treated with "special reserve," particularly "when 
they contradict representations made by the speaker during the enact- 
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ment process."175 Berger concluded that Trumbull's remarks were a 
"half truth" because Trumbull had adapted article IV to protect resi- 
dents in the same way a migrant would be protected. Trumbull's 
remarks, he said, were "a repudiation of his own explanation to the 
framers, his enumeration of specific rights in the Bill that were to 
belong to 'citizens of the United  state^."""^ Since Trumbull's 1871 
speech relied on so heavily by Mr. Berger was, by Mr. Berger's own 
prior analysis (though an analysis for different purposes), entitled to 
iittle weight, was a repudiation of Trumbull's prior statements, and 
was a half-truth, it seems to me it offers little or no support to Berger 
on the Bill of Rights question.177 

Finally, there is a puzzling quality to Trumbull's remarks. If the 
Fourteenth ~ m e n d m k n t  had n i t  extended the rights and privileges 
of citizens "one iota," then all of the rights it provides-including 
equal protection and due process-must have limited the states prior 
to its passage. 

In a s ~ e e c h  in the Thirty-ninth Congress Trumbull said that the " 
"great fundamental rights, which are setforth in the Civil Rights Bill," are 
"the right to come and go at pleasure, the right to enforce rights in the 
courts, to make contracts, and to inherit and dispose of property."178 
One might rely on this quotation to prove there was not room left in 
the privileges and immunities c~aush of the Fourteenth Amendment 
for the Bill of Rights liberties.17' 

A t  other times during the Thirty-ninth Congress, however, Trum- 
bull gave other descriptions of rights in the Civil Rights bill, among 
them the right to "enjoy liberty and happiness."'s0 Being a citizen, 
Trumbull insisted, carried with it some rights, "those inherent, funda- 
mental rights which belong to free citizens or free men in all countries, 
such as the rights enumerated in this bill.7'181 Another time, speaking 
of congressional power under the Thirteenth Amendment, he 
described laws that prohibit men from speaking or preaching as being 
laws inconsistent with the status of a free person.'82 Describing the 
effect of the Civil Rights bill. Trumbull said that "each State, so that it 
does not abridge the greit fundamental righh belonging under the Coktitution, 
toall citizens, may grant or withhold such rights as it pleases."'s5 Clearly, 
in 1866 Trumbull had in mind some absolute rights seen as belonging 
to citizens under the Constitution. 

Equal National Rights 
or Equal Rights within a State 

Professor Fairman's analysis of the intent of the framers of the Four- 
teenth Amendment has a somewhat schizophrenic quality. He con- 
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cluded that the amendment in general and the privileges and imlnulli. 
ties clause in particular were not intended to make all of the Bill 
Rights applicable to the states.lE4 In support of this argument, Fairlll;lrl 
read most of the evidence to show that the framers of the FourtcenIll 
Amendment understood it simply to incorporate the Civil Rights bill, 
a bill Fairman seems to have read as not including Bill of Rigllls 
]iberties.lE5 Still, and somewhat inconsistently, Fairman concluded th,l 

the framers intended selective incorporation of rights in the Bill of 
Rights.IE6 By focusing on this issue and by taking one bran,-]] of 

Fairman's argument to its logical conclusion, Raoul Berger has illullli. 
nated the fallacy implicit in the argument based on the Civil Kigllls 

bill. 
Mr. Berger said that a Republican centrist-conservative coalition was 

in control of the Thirty-ninth Congress and that abolitionist ideas 
were an anathema to these men."' Not only were these congress~llell 
hostile to abolitionist ideas, Mr. Berger asserted, but also they \\.ere 
influenced by "Negrophobia,""' and they cherished states' rights.'"" 
Still, they were willing to invade states' rights, as conventiollall, 
understood, to protect blacks whom they supposedly disliked.'" 1 5 ~ 1  
they were not willing to interfere with states' rights by requiriug I]# 

states to obey the Bill of Rights, guaranties that protect whites ;III(I 

blacks alike. Abolitionists had many ideas and most Republicans ciiti 
not share them all. Certainly, the central idea of the abolitionists w;~ ,  
that slavery should be abolished. If abolitionist ideas were an analh- 
ema to most Republican congressmen, why, in the previous session of 

Congress, had they abolished slavery in the states-the main goal (11 
the radical political abolitionists? 

In fact, leading Republicans gave the states' rights argument sllor~ 
shrift. As Representative William Lawrence put it, "I answer that it is 
better to invade the judicial power of the State than permit it to inwdr. 
strike down, and destroy the civil rights of citizens. A judicial p m r  
perverted to such uses should be speedily invaded.'"'' 

By one argument, the Civil Rights bill was merely designed to pro- 
tect blacks by granting them equal protection in certain narrow rigl~ls 
secured by state law-the right to contract, own property, and the like. 
The Fourteenth Amendment, in turn, merely incorporated by 111c 
Civil Rights bill, read narrowly. The whole object, according lo this 
view, was to grant certain rights to blacks-basically, the rights 
contract, sell, testify, and to equal protection of certain state la\\5.'!'' 
Fairman also seems to have read the Civil Rights bill only as provitlill): 
for equal treatment under state 

The argument claims that the Fourteenth Amendment is absolutcl! 
the same as the Civil Rights bi11.1g4 Since the "act was merely to secure 
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bl,ll.ks against discrimination and not to displace nondiscriminatory 
,IdlC l;l\V,"'lJ5 by this view the Fourteenth Amendment does not protect 
liill of Rights liberties or  any other absolute rights that states cannot 
~l~ridge. 

argument is absolutely inconsistent with the language of the 
fiJurtccntll Amendment. If the amendment had been designed merely 
I,, Ilr(lllibit discrimination in certain rights that states chose to accord 
lllrir ow11 citizens, then the due process and privileges and immuni- 
[irs clauses would have been superfluous. To say that "no state shall 
Ill.ll;c or any law which shall abridge the privileges o r  immuni- 
tics of citizens of the United States, nor shall any state deprive any 
lKr"ll of life, liberty, or  property without due process of law" is a very 
,,,It] \\.;ly of saying that the state is prohibited only from discriminating 
111 rcrtairl rights it gives its citizens. 

111 addition to being inconsistent with the language of the Four- 
1~~r.11111 Amendment, the attempt to read the amendment as no more 
111.111 a ban on discrimination collides with the way leading proponents 
of 111c amendment and the Civil Rights bill described the amendment 
J I ~  [he overarching principles from which they derived the power to 
IIJS h e  bill-the absolute rights of "personal security," "personal 
I I ~ J C ~ I ) ; "  and "the right to acquire and enjoy property."196 These state- 
IIICIIIS  hut power to pass the Civil Rights bill are significant because 
tmc 1lurpose of the Fourteenth Amendment was to place the power to 
11.1s the bill in the Constitution if it was not there already. 

As Senator Trumbull noted in arguing for the Civil Rights bill, the 
l i ~ l l t s  to personal liberty, personal security, and private property "are 
tlctlarcd to be inalienable rights, belonging to every citizen of the 
l'llilcd States. . . no matter where he may be.'"" If the states could 
clil~lillate such rights so long as they did it for all of their citizens, the 
ri~llls \\.odd not be inalienable. Further, Congressman Wilson, chair- 
III;III of the Judiciary Committee and manager of the Civil Rights bill 
i l l  111e House, noted that the rights of personal security, ersonal 
blrrly. and the right to acquire property are "ir~alienable."~'' Wilson 
tlrscribed "the right to personal security, the right to personal liberty, 
dlld h e  right to acquire and enjoy property" as absolute rights.''' 
l'illgllam also referred to "absolute" rights2" Representative Lawrence 
lloted "that there are certain absolute rights which pertain to every 
(ilircn, which are inherent, and of which a state cannot constitution- 
~ 1 1 '  deprive him:'201 Senator Howard, as we know, believed that the 
h m e n t h  Amendment embodied the fundamental ri hts in the Bill Q of Rights and that states were not free to deny them2' T h e  views of 
(%Yessman Bingham were the same.203 If one treats the chairman 
of h e  Judiciary Committee and manager of the Civil Rights bill in the 
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Senate, the chairman of the Judiciary Committee and the manager of 
the Civil Rights bill in the House, the author of section I of the 
Fourteenth Amendment, and the senator who presented it on behalf 
of the Joint Committee to the Senate as leading proponents of these 
measures, then four of the five leading proponents of either the Civil 
Rights bill or the Fourteenth Amendment clearly adhered to the con- 
cept of absolute rights of citizens of the United States that no state 
could abridge. For that reason, attempts to use the Civil Rights bill to 
prove that no absolute rights are guarantied by the Fourteenth Amend- 
ment must fail. If absolute rights are guarantied by the Fourteenth 
Amendment, then a few statements that the Civil Rights bill and the 
Fourteenth Amendment are the same cannot be taken to disprove 
protection of Bill of Rights liberties. 
- If it is conceded thai the Fourteenth Amendment was designed to 
secure absolute and fundamental rights of citizens of the United States, 
then the inquiry moves to what Republicans considered those rights to 
be. The  overwhelming evidence from the Thirty-eighth and Thirty- 
ninth Congresses is that Republicans viewed rights'in the Bill of Rights 
as rights of the citizens of the United States that states could not (or in 
a few cases should not) denyzo4 And there is evidence that leading 
Republicans read article IV, section 2 to embody such rights.'05 

Attacks on Bingham and Howard 

John Bingham wrote section I of the Fourteenth Amendment (except 
for the citizenship clause) and was a member of the Joint Committee 
on Reconstruction, which reported the amendment. Jacob Howard, 
senator from Michigan, was a member of the Joint Committee and 
spoke for the committee in presenting the amendment to the Senate. 
The  views of Bingham and Howard, leading proponents of the 
amendment, are entitled to very great weight. Indeed, some say that 
the intention of the le islature "may be evidenced by the statements of 
leading The intent. once found, 5 s  to be regarded as 
good as written into the enactment:"07 Since Bingham's and Howard's 
remarks are entitled to the greatest weight in determining the intent 
of the framers of the amendment and since what they said is extremely 
damaging to the thesis that the amendment does not apply the Bill of 
Rights to the states, both men have been subjected to personal attacks. 

For example, Mr. Berger set out to prove that Bingham was a le a1 
moron. Specifically, he said Bingham was 'huddled,"208 "inept," 
"veer[ed]" as "crazily as a rudderless ship,"210 and was unable to 
"understand what he read."211 Bingham was not viewed in this light by 
his contemporaries. The New York Times, for example, referred to 
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Bingham and Wilson as "among the most learned and talented" mem- 
bers of the ~ o u s e . ~ ~ '  Bingham's reputation as a lawyer was excellent.2L3 
Professor Fairman took a similar, if milder, approach to Bingham. For 
Fairman, Bingham was a man of "peculiar conceptions,"214 an "ardent 
rhetorician, not a man of exact knowledge or clear conceptions or 
accurate language."215 Indeed, Fairman concluded that much of what 
Bingham had to say cannot be taken seriously216 

Mr. Berger said that Bingham was "utterly at sea as to the role of the 
Bill of ~i~hts." '"  First, "he considered it to be binding on the ~tates:"'~ 
Then he noted Bawon v. Baltimore had held the Bill of Rights was not 
applicable to the states.'19 Berger quoted other supposed "contra- 
dictions" in this vein.220 

Bingham's remarks, however, show that he believed that the provi- 
sions of the Bill of Rights were in fact restrictions on the states by the 
privileges and immunities clause of article IV, section 2, but that the 
only enforcement mechanism was the oath state officials took to respect 
the Constitution as the supreme law of the land.'" Bingham's remarks 
also show that Bingham was aware of Supreme Court decisions on the 
~ o i n t  but did not agree with them."' Wilson and Thayer held similar 
kliefs, but for them the rights in the Bill of Rights were privileges of 
citizenship secured against state interference, and Congress could leg- 
islate directly to secure the rights protected.223 

In dealing with Bingham, Mr. Berger followed an analysis used by 
Professor Fairman in his article. In 1954 Fairman's article was sub- 
jected to a powerful critique by W. W. Crosskey. Interestingly, although 
Fairman's later book on the Supreme Court during Reconstruction 
and reunion did not cite Crosskey's article, it also did not repeat many 
of the arguments that Crosskey criticized in Fairman's original article. 

Mr. Berger said that Bingham translated the provisions of "article 
1V that 'the citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several States' as 'the provisions in  the Bill 
of Righh that citizens of the United States . . .'"224 Mr. Berger then 
commented, "the Bill of Rights contains no privileges and immuni- 
ties pr~vision.""~ Bingham never said it did. The  argument indi- 
cates, it seems to me, a strained reading of what Bingham said. 
The quotation cited is an edited version of the following statement by 
Bingham: 

Gentlemen admit the force of the provisions in the bill of rights, 
that the citizens of the United States shall be entitled to all the 
privileges and immunities of citizens of the United States in the 
several ~ta tes ,"~ and that no person shall be deprived of life, liberty 
or property without due process of the 
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Here, Bingham was supporting his contention that the amendment is 
in accordance with the Constitution. He seems to have been listing 
three items in a series. He wanted to enforce the Bill of Rights and 
equal protection. Why not? he said. We have the provisions of the Bill 
of Rights, the provisions of article IY and the due process clause. 

T h e  second item in the series seems clearly to be Bingham's 
summary, not of the Bill of Rights, but of the privileges and immuni- 
ties clause. Bingham interpreted section 2 of article IV as meaning 
that "the citizens of each State (being ips0 facto citizens of the United 
States) shall be entitled to all the privileges and immunities of citizens 
(supplying the ellipsis 'of the United States') in the several states."228 

Mr. Berger seems to have objected to Bingham's understanding of 
article IY suggesting that Bingham's phrase "citizens of the United 
States shall be entitled to all privileges and immunities of citizens of 
the United States" shows that Bingham confused "the rights of citi- 
zens of a state with those of the United States." Bingham, the argu- 
ment seems to suggest, read article IV to protect ri hts of citizens of 
the United States, not rights o f a  citizen of a state. 22g 

Of course, the privileges or  immunities clause of the Fourteenth 
Amendment that Berger equated with article IV does exactly that: 
"No state shall . . . abridge the privileges or  immunities of citizens of 
the United States." As written, the Fourteenth Amendment was essen- 
tially equivalent to Bingharn's reading of article IV, a reading that 
protects the rights of citizens of the United The pivileges or 
immunities clause of the Fourteenth Amendment was changed from 
Bingham's prototype, which gave Congress power to "secure to the 
citizens of each state all privileges and immunities of citizens in the 
several states." In the final draft, the Fourteenth Amendment pro- 
vided that "no state shall make or  enforce any law which shall abridge 
the privileges or immunities of citizens of the United States." 

Mr. Berger cited Bingham's March g speech on the Civil Rights bill 
to prove further "c~ntradictions."~~~ Bingham thought the states pos- 
sessed the reserved power to control the property, life, and liberty of 
their citizens, that is, to legislate generally on these matters.232 The 
power was subject to the limitations of the Bill of Rights enforced only 
by an oath to uphold the Con~t i tu t ion.~~ '  Here is how Berger showed 
Bingham to be so muddled that no one could understand him. First, 
Berger's edited version of what Bingham had to say: 

The care of the property, the liberty, and the life of the citizen . . . is 
in the States, and not in the Federal Government. I have sought to 
effect no change in that respect . . . I have advocated here an amend- 
ment which would arm Congress with the power to punish all viola- 
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tions of the bill of rights . . . I have always believed thatprotection. . . 
within the States of all the rights of person and citizen, was of the 
power reserved to the ~ t a t e s . ~ ~ ~ [ s i c ]  

"If the care of these rights," Berger asked, "'is in the states', how do 
state officers violate the Bill of ~ i ~ h t s ? " ' ~ ~  Recall that Bingham believed 
that state officers were required to obey the Bill of Rights by their oath 
to support the Constitution, the decision of the Supreme Court in 
Barron v. Baltimore notwithstanding. At any rate, this is what Bingham 
actually said: 

The care of the property, the liberty, and the life of the citizen, under 
the solemn sanction of an  oath imposed by your Federal Constitution, is in 
the States and not in the Federal Government. I have sought to 
effect no change in that respect in the Constitution of the country. I 
have advocated here an amendment which would arm congress 
with the power to compel obedience to the oath, and punish all viola- 
tions by State officers of the Bill of Rights, but leavinp those officers to 

3, 

discharge the duties enjoined upon them as citizens of thewunited States by 
that oath and by that ~ o n s t i t u t i o n . ~ ~ ~  

Mr. Berger's omissions produce a decidedly misleading effect. They 
leave out Bingham's qualification, which was, essentially, that the care 
of the property, life, and liberty of the citizen, subject to constitutional 
limitations, is in the states.237 

The dangers of selective quotation (which haunt us all) are clear in 
Mr. Berger's quotations of Bingham's views. He quoted Bingham as 
saying, for example, that "'the bill of rights, as has been solemnly 
ruled by the Supreme Court of the United States, does not limit the 
power of the States.'"238 T h e  quotation is telling because it appears to 
be an endorsement of the Court's views by the man Berger considered 
to be a "rudderless ship." Actually, Bingham was complaining about 
the failure to include aliens in the Civil Rights bill. Here is what 
Bingham actually said: "If the Bill of Rights, as has been solemnly 
ruled by the Supreme Court of the United States, does not limit the 
powers of the States and prohibit such gross injustice by States, it does 
limit the powers of the Congress and prohibit any such legislation by 

In the accurate quotation, Bingham's skepticism about 
the correctness of Barron v. Baltimore is clear. In the edited version that 
skepticism is eliminated. 

Mr. Berger's analysis itself contains contradictions. First, he said that 
Bingham's references to the Bill of Rights meant and were understood 
to mean only the due process clause of the Fifth Amendment and 
article IY section 2.240 Later, Berger claimed, on the issue of incorpora- 
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tion of the Bill of Rights as a limitation on the states, "the fact that 
Bingham's amendment was shelved argues against the adoption of his 
view."241 Finally, Berger said that Bingham's views were so confused 
and muddled.that his colleagues could not understand what he 
meant.242 

Berger vacillated among three very different views: that Bingham's 
remarks about the Bill of Rights were clearly understood but limited 
so as not to include the Bill of  Rights; that his remarks were under- 
stood to include the Bill of Rights but were rejected; and that Bingham's 
ideas were so muddled no one could understand them. At times, 
Berger viewed the first version of Bingham's amendment, the one 
postponed by the House, as a prototype of the amendment finally 
adopted.243 Where the Bill of Rights is concerned, however, the proto- 
type becomes simply a rejected 

The truth, of course, is that the language of the "second" proposal 
was more effectively designed to make the Bill of Rights limit the 
states than was the prototype. The second version was an explicit 
limitation on the states and specifically secured all privileges and immu- 
nities of citizens of the United States against abridgment by a state. As 
the debates show, leading Republicans believed that the Bill of Rights 
were already binding on the states and enforceable.245 The  revised 
language of section I is clearly aimed to write such an understanding 
into law. 

One might also argue that Bingham did not refer explicitly to the 
Bill of Rights in the final debate on the revised section I ,246 presuma- 
bly showing that Bingham's intent to enforce the Bill of Rights against 
the states was abandoned. But Congress had heard Bingham at length 
on the subject of the amendment and the Bill of Rights. His first 
proposal to arm Congress with power to enforce the Bill of Rights had 
been changed by explicitly protecting privileges and immunities of 
citizens of the United States and by providing that no state could 
abridge them. 

In his final remarks Bingham pointed out that Congress had lacked 
power to protect privileges and immunities of citizens and basic rights 
of persons when they were abridged by the unconstitutional acts of 
states.247 There had been no protection against flagrant state violations 
of guarantied privileges of citizens of the United States.248 For example, 
"contrary to the express letter of your Constitution 'cruel and unusual 
punishments' have been inflicted under State laws within this Union 
upon citizens."249 Cruel and unusual punishments are forbidden by 
the Eighth Amendment, one of the Bill of Rights. 

critics point out that Bingham did not u& the words "first eight 
amendments" in 1866.~~ '  However, Bingham did refer repeatedly to 
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"the Bill of Rights." To paraphrase Crosskey, the phrase Bill of Rights is 
good enough to let readers of law review articles know that the author 
is talking about the first eight amendments to the Constitution. Still, 
opponents of incorporation have never considered the phrase ade- 
quate when Bingham uses it.251 

Though Bingham seems not to have used the words amendments 
one through eight in I 866, he did use other phrases that are sufficiently 
broad in meaning to include the Bill of Rights. Early in the session 
Bingham said that the major question for Congress was whether the 
Constitution should be amended to allow Congress to enforce "all its 
guarantees."252 On another occasion he referred to opponents of his 
prototype as "opposed to enforcing the written guarantees of the 
~ o n s t i t u t i o n . " ~ ~ ~  On January 25, I 866, in the same speech in which he 
had said he considered enforcement of all the guaranties of the Consti- 
tution the most important issue before Congress, Bingham explained, 
"I believe that the free citizens of each State were guarantied, and 
were . . . intended to be guarantied by the Constitution, all-not some, 
'all9-the privileges of citizens of the United States in every 

One could ask why "the Bijl of Rights" was not explicitly written into 
the Fourteenth Amendment, as due process and citizenship were.255 
The reason, of course, is that the rights in the Bill of Rights make up  
the most important, but not all, of the rights of citizens of the United 
States. 

Another argument relies on Congressman Wilson's statement dur- 
ing the debate on the Civil Rights bill that "we are not making a 
general criminal code for the States."256 The inference suggested is 
"that what was unpalatable in the Bill would be no more acceptable in 
the Amendment" so that "it becomes apparent that beyond due pro- 
cess the framers had no intention to adopt the Bill of ~ i ~ h t s . " ~ ~ ~  A 
code specifies offenses such as larceny and fornication. Although the 
Bill of Rights places some limits on state and federal criminal codes, it 
is not the same thing. Certainly the Bill of Rights was not viewed as a 
full criminal code in I 866, nor was the idea that states should obey its 
commands "unacceptable." 

Like a number of his colleagues, Congressman Wilson thought the 
states were already required to obey the Bill of ~ i ~ h t s . ~ ~ '  All the evi- 
dence suggests that he considered this state of affairs desirable, not 
unacceptable. Although Wilson and the men who shared his views 
may have considered the amendment unnecessary, they would not 
have considered it undesirable. As Representative Farnsworth noted in 
the debate on the Fourteenth Amendment, "So far as this section 
[section I ]  is concerned, there is but one clause in it which is not 
already in the constitution. . . . But a reaffirmation of a good principle 
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will do no harm."259 Apparently, for Farnsworth, in spite of Banon v. 
~ a l t i m o r e , ~ ~ ~  states could not deprive any person of due process even 
before the passage of the burteenth ~ m e n d m e n t . ' ~ ~  Farnsworth, of 
course, was a radical abolitionist Republican. By 1864 he seems to 
have believed that the Constitution, properly construed, prohibited 
slavery in the states.262 

Wilson believed that the Fifth Amendment provided all the legisla- 
tive power necessary to pass the Civil Rights bill.263 From that, one 
might conclude that "implicit in Wilson's formulation is the assump- 
tion that no more is needed."'" Wilson's remarks, however, merely 
show that he thought Congress already had the power under article 
IV, section 2 and the Bill of Rights to pass the Civil Rights 
Bingham disagreed. To remove such doubt was one of the reasons the 
Fourteenth Amendment was passed. 

The comments by senators and representatives suggesting that the 
provisions and powers of the amendment were already in the original 
~ o n s t i t u t i o n ' ~ ~  show that these men adhered to a radically unortho- 
dox reading of the original C o n s t i t u t i ~ n . ~ ~ ~  These comments do not, 
however, prove that they thought the amendment did not make the 

, Bill of Rights effective against the states. 
4 I '  

Criticism of Senator Howard 

After dismissing Congressman Bingham, Mr. Berger moved on to 
Senator Howard. Howard was a member of the Joint Committee and 
managed the amendment in the Senate. Because his views are also 
entitled to great weight, Howard, too, had to be attacked. We are told 
that Howard was a "reckless . . . radical," a "Negrophile" who held out 
for "black suffrage" to the end.268 Because there was a considerable 
difference of opinion on the Joint Committee and because "non- 
radicals" outnumbered "radicals," Mr. Berger insisted that Howard's 
opinion must be taken "with 'a bushel of  salt^.'"^" As the violence of 
the attack suggests, Howard's remarks are very damaging to the 
anti-incorporation thesis. 

The argument is a non sequitur. The fact that Radicals and moder- 
ate Republicans were divided over black suffrage does not prove any 
similar division existed over the Bill of Rights. No such division sur- 
faced in the debates. Speaker after speaker lamented that blacks had 
not been given the vote.270 No one complained that the states would be 
permitted to continue to violate the guaranties of the Bill of Rights. 

Mr. Berger took other steps to minimize Howard's speech. He said 
that the sum and substance of Howard's contribution to the incorpora- 
tion debate was simply noting, after the privileges and immunities 
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listed in Corjield v. C o ~ y e l l , ~ ~ ~  that "to these privileges and immunities 
. . . should be added the personal rights guarantied and secured by 
the first eight  amendment^:"^' According to Berger, this "remark" by 
Howard was "casually tucked away in a long speech."273 

The characterization is grossly inaccurate. In his speech Howard 
listed rights included in the Bill of Rights, pointed out that the courts 
had held that they did not operate as a restraint or prohibition on state 
legislation, summarized the holding in Banon v. Baltimore, and said 
that "the great object of the first section of this amendment is, 
therefore, to restrain the power of the States and to compel them at all 
times to respect these great fundamental guaranties."274 Howard's state- 
ment on the Bill of Rights comprises about one-half of his entire 
discussion of the privileges o r  immunities clause of the Fourteenth 
Amendment and about one-ninth of his "long" speech. In short, treat- 
ment of it as a "remark casually tucked away in a long speech" is a 
serious misstatement. 

To further denigrate Howard's speech, critics have cited Senator 
Poland as saying that the privileges or immunities provision of the 
Fourteenth Amendment secured nothing beyond what was intended 
by article I K ~ ~ ~  Poland also said that article IV had become a dead 
letter because of the doctrine of states' rights, "induced mainly, as I 
believe, for the protection of the peculiar system of the ~ v e n  
Berger believed that the privileges or  immunities clause of the Four- 
teenth Amendment went beyond the conventional judicial interpreta- 
tion of article IV Either Poland gave the clause an unorthodox read- " 
ing or, if Berger's book is correct in asserting that Republicans went 
beyond the conventional reading of article IV, section 2, then Poland's 
remarks did not reflect the intent of the framers. Once it is conceded 
that an unorthodox interpretation of article IV was held by Republi- 
cans, the question that remains is what exactly Poland thought the 
clause meant. On this subject, the critics provide us n o  guidance. 

To discredit Howard's speech, Berger also cited Senator James R. 
Doolittle: 

Senator Doolittle stated that the Civil Rights Bill "was the forerun- 
ner of this constitutional amendment, and to give vitality to which 
this constitutional amendment is brought forward." Such reminders 
of known and limited objectives [excluding application of the Bill of 
Rights to the states] were designed to reassure those whose consent 
had thus far been won; and they rob Howard's remark of uncontro- 
verted standing.277 

Senator Doolittle, however, was an opponent of the measure.278 His 
remarks obviously were not designed to "reassure" supporters.279 
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Furthermore, the claim that the Fourteenth Amendment was passed 
to give vitality to the Civil Rights bill is hardly inconsistent with the 
application of the Bill of Rights to the states. The  amendment was 
passed in part to make clear the power of Congress to pass the Civil 
Rights bill, a power several leading Republicans had found under the 
power of Congress to enforce rights in the Bill of Rights. 

One argument says that "no newspaper reported Howard's remark- 
able expansion of the privileges and immunities clause, notwithstand- 
ing that application of the Bill of Rights would cut a wide swath 
through State self rule."280 In fact, Howard's speech was reported in 
detail on the front page of the New York Times of May 24, 1866, 
and elsewhere.281 The  Times report quoted verbatim the portion of 
the speech that stated that the privileges and immunities secured by 
the Fourteenth Amendment included the first eight amendments, 
Howard's listing of them, and his statement that the amendment 
would correct court rulings that the amendments did not bind the 
states.282 Before that, the Times had reported Bingham's speech in 
which he said that the object of the "prototype" of section I was to 
enforce the Bill of Rights within the states.283 

Mr. Berger argued that if the framers of the amendment intended 
to require the states to obey the Bill of Rights, "honesty required 
disclosure."284 Why disclosure in the Congressional Globe and on page 
one of the New York Times was not adequate he did not explain. 

The Power of the Courts 

In a suggestion that would emasculate the Fourteenth Amendment, 
Mr. Berger argued that the amendment was to be enforced by Con- 
gress only, not the "Why," Berger asked, "did Hotchkiss pro- 
test that section five 'proposes to leave it to the caprice of Congress' 
whether or not to enforce antidiscrimination, if it was assumed that 
the courts could act in the face of congressional inaction?"286 

There is a straightforward answer to Berger's rhetorical question. 
Hotchkiss did not make his protest about section 5 of the Fourteenth 
Amendment, as Berger believed when he wrote Government by Judi- 
ciary. He spoke on February 28, 1866. At that time, no section 5 was 
before the House or even existed. Instead, the remark quoted occurred 
in the debate on Bingham's prototype of the Fourteenth Amendment 
-the one that gave Congress the power to secure privileges and immu- 
nities and equal protection, which did not by its terms limit the state^."^ 

When Hotchkiss spoke on February 28, 1866, he objected that 
Bingham's prototype was not self-executing and would depend on a 
majority of Congress. 
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Suppose that we should have an influx of rebels. . . ? What would 
become of this legislation? And what benefit would the black man 
or the white man derive from it? Place these guarantees in the 
Constitution in such a way that they cannot be stripped from us by 
any accident and I will go with the gentleman. 

Why not provide by an amendment to the Constitution that no 
State shall discriminate against any class of its citizens; and let that 
amendment stand as part of the organic law of the land, subject 
only to be defeated by another congressional amendment. We may 
pass laws here today and the next Congress may wipe them out. 
Where is your guarantee then? . . . 

1 desire that the very privileges for which the gentleman is con- 
tending be secured to the citizens; but I want them secured by a 
constitutional amendment that legislation cannot override.288 

Just as Hotchkiss suggested, the Fourteenth Amendment was recast in 
the form of a limitation on the states so that it could be enforced 
regardless of congressional action.289 The final version of the Four- 
teenth Amendment broke the subject into two parts, with explicit 
restrictions on the states in section 1 and with congressional power to 
enforce in section 5. The amendment in this form was not approved 
by the Joint Committee until April 28, 1 8 6 6 . ~ ~ '  It was not reported to 
the House until April 30, 1866."' Hotchkiss's speech, together with a 
change in the form of the amendment to meet his objection, proves 
that the amendment was to be enforced by courts as well as Congress. 

Conclusion 

The weight of the evidence from the Thirty-ninth Congress supports 
the conclusion that the Fourteenth Amendment was designed to 
require the states to respect all the guaranties of the Bill of Rights. 
The language of the amendment, which provides that no state could 
abridge the privileges or immunities of citizens of the United States, 
says as much. One natural place to look for the privileges and imrnuni- 
ties of citizens of the United States is in the enumeration of rights in 
the Constitution. These certainly include the rights in the Bill of 
Rights, together with other rights secured to the citizen, such as the 
right to the writ of habeas corpus. 

One of the most common contemporary descriptions of section I 

was that it protected the rights of citizens of the United States o r  all 
the rights the Constitution secured. Both Bingham and Howard 
described section 1 or its prototype as securing the rights in the Bill of 
Rights from state interference. Both said that a constitutional amend- 
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ment was needed to correct the doctrine set out in Barron v. Baltimore 
that the Bill of Rights did not limit the  state^.'^' In addition, several 
other congressmen who spoke in the Thirty-ninth Congress said that 
they wanted a constitutional amendment to secure and enforce "all 
the guaranties" of the C o n ~ t i t u t i o n , ~ ~ ~  a phrase that embraces the 
rights in the Bill of Rights. 

Most Republicans believed that the states were already required 
obey the Bill of Rights. They did not accept the "positivist" notion that 
the Constitution was merely what the Supreme Court of the moment 
said it was. For many Republicans, the amendment merely declared 
constitutional law properly understood. Not a single Republican in the 
Thirty-ninth Congress said in debate that states were not and should 
not be required to obey the Bill of Rights. Barron v. Balfimore was 
mentioned only when Republicans urged its rep~diation.'~? 

The  privileges or immunities clause was the primary vehicle through 
which Bingham, Howard, and their colleagues intended to force the 
states to obey the commands of the Bill of Rights. The rights in the 
Bill of Rights and all other privileges and immunities of citizens of the 
United States were to be respected by the states. Read simply and 
literally, the clause commands such a result. 

Power to compel obedience was given to both Congress and the 
courts. Republicans repeatedly said that the passage of the amend- 
ment put enforcement of its principles beyond the power of congres- 
sional majorities. These statements clearly presuppose judicial 
en f~rcement . '~~  

Some Republicans also read the due process clause to apply the Bill 
of Rights to the states. The process required was the traditional one of 
trial in the courts. SO a number of Republicans read the clause to 
mean that a person could be deprived of rights, including those guar- 
antied by the Bill of Rights, only after conviction of a crime with all 
the procedural protections inherent in such a trial, or after a trial with 
all the safeguards that would protect a party in an action involving 
property29b As Senator Sumner saw it, the due process clause "brief as 
it is, it is in itself alone a whole Bill of ~ i ~ h t s . " ' ~ '  Finally, as Crosskey 
noted, many of the guaranties in the Bill of Rights are "process" 
guaranties. Prior to the framing of the Fourteenth Amendment, 
the Court had suggested that procedural guaranties set out in the 
Constitution were part of the process required by the due process 

In the years that followed congressional passage of the Fourteenth 
Amendment, it would be debated in the election campaign of 1866, 
ratified by the states, and would be tested first in Congress and finally 
in the Courts. 

Chapter 5 

The Amendment Before the States 

The Campaign of 1866 

The election campaign that began in the summer of 1866, when 
Congress adjourned, was a referendum on the issue between Presi- 
dent Johnson, who insisted that the rebellious states should be admit- 'I 
ted at once with no further conditions, and Congress, which insisted dt 
on the conditions set out in the Fourteenth Amendment. Politically, 
the issue was whether the southern states, which had lost the war, 
would win the peace. Would the southern states be allowed to continue 
to deny blacks the right to vote but benefit from the substantial 
increase in representation in the House produced by the Thirteenth 
Amendment's repeal of the three-fifths clause? Most of the discussion 
of the Fourteenth Amendment centered on the political consequences 
of its rejection and on the merits of the contest between President 
Johnson and Congress. Still, there was much, albeit often cursory, 
discussion of section 1. 

Many who advocated section I believed that it would protect the 
rights of American citizens from state interference. As the Republican 
National Committee observed in supporting the proposed amendment, 
'XI1 persons born or naturalized in this country are henceforth citi- 
lens of the United States, and shall enjoy all the rights of citizens ever 
inore; and no State shall have power to contravene this most righteous 
and necessary provision."1 

A convention of pro-Republican soldiers and sailors chaired by Gov- 
ernor Jacob D. Cox of Ohio "resolved" that the constitutional amend- 
ment "clearly defines American citizenship, and guarantees all his 
rights to every citizen."' General John Alexander Logan, Republican 
candidate for congressman-at-large from Illinois, analyzed section 1 
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teenth Amendment protected the rights set out  in the Bill of Rights. 
How can this remarkable transformation be explained? The  answer, 

1 believe, lies in two Supreme Court decisions handed down very 
shortly before most of the debate on the Blaine amendment took 
place. In March 1876 in United Slates v. Cruikshankg2 the Court held that 
the right of peaceable assembly and the right to bear arms were not 
privileges secured by the Fourteenth Amendment. These and other 
rights in the Bill of Rights were said to be merely limitations on the 
powers of the national government.99 All the Justices except one con- 
curred in the Court's opinion.94 In April of that year in Walker V. 
~ a u v i n e t ~ ~  the Court held that the Seventh Amendment right to trial 
by jury was not a privilege o r  immunity of national citizenship pro- 
tected by the Fourteenth Amendment and that the right was also nor 
protected by the due process clause. Justices Nathan Clifford and 
Stephen J. Field di~sented. '~ 

Congressmen had been reluctant to accept the idea that the Four- 
teenth Amendment privileges or  immunities clause had no significant 
meaning. Even after the constricted reading given to the privileges or 
immunities clause in the Slaughter-House Cases, many believed and 
continued to assert that the clause protected fundamental liberties of 
American citizens set out in the Bill of ~ i ~ h t s . "  But the decisions in 
Cruihhank and Walker were unequivocal. 

On the issue of rights of American citizens, the Supreme Court was 
more royalist than the king, more devoted to a restricted states' rights 
interpretation of the Constitution than even some southern Democrats. 
In the context of the Court's then recent decisions in Cruihhank and 
Walker, it is not surprising that congressmen did not repeat the earlier 
broad belief that the privileges or  immunities clause of the Fourteenth 
Amendment protected at least the Bill of Rights. Nor is it surprising 
that some congressmen said that the religious guaranties of the First 
Amendment did not limit the states. After rulings by the high Court, 
that was clearly the law. The  true and intended meaning of the Four- 
teenth Amendment was, by this time, of only academic interest. 

Senator Oliver Morton, speaking on the Blaine amendment, noted 
the sad fate that had befallen the Fourteenth Amendment at the hands 
of the Court. 

The fourteenth and fifteenth amendments which we supposed 
broad, ample, and specific, have, 1 fear, been very much impaired by 
construction, and one of them in some respects, almost destroyed 
by construction. Therefore 1 would leave -as little as possibli to 
construction. 1 would make [the proposed provisions of the Blaine 
amendment] so specific and so strong that they cannot be construed 
away and destroyed by the courts.g8 

Chapter 7 

The Amendment Before the Courts 

(Part One) 

After the ratification of the Fourteenth Amendment in I 868, the  battle 
over its meaning shifted to the courts. By 1873 the Supreme Court  
began dismantling the amendment. In that year it nullified the privi- 
leges o r  immunities clause.' In a companion piece to Charles Fairman's 
article, Stanley Morrison read the record of the Court's decisions as a 
further vindication for the claim that the amendment was never 
intended to encompass all Bill of Rights liberties.* However, as Leon- 
ard Levy notes, Morrison proved "that the Supreme Court had never 
accepted the incorporation theory . . . but he did not prove that  the 
several rejections of that theory had a scintilla of historical support."3 
According to Levy, the record of the Court's decisions cited by Morri- 
son is "a melancholy litany of judicial  error^."^ 

It is too easy to assume that the Court followed the only available 
road in rejecting application of the Bill of Rights to the states. I n  the 
years between I 868 and 1873, in fact, there was significant suppor t  for 
a libertarian reading of the amendment. In  one early case, United 
States v. Hall, decided in 1871, a lower federal court held that the 
Fourteenth Amendment did apply the Bill of Rights to the states.5 In  
Hall the defendants were charged with conspiring to deny o ther  citi- 
zens their rights of freedom of speech and assembly. The  defendants 
claimed that even if the charge were true it did not constitute a federal 
crime-because rights to freedom of speech and assembly were not 
privileges o r  immunities of citizens of the United States. Judge (later 
Justice) William B. Woods rejected the defense. He also held that  the 
statute under which the defendants were charged could constitution- 
ally reach the acts of private individuals within the states intended to 
deprive citizens of First Amendment freedoms. 

Woods had been born in Ohio. He was admitted to the bar in 1847. 
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In 1857, as a Democrat, he was elected speaker of the Ohio House. In 
the Civil War he sided with the Union, enlisted, and was a brigadier 
general by the end of the war. He settled in Alabama and was appointed 
to the Fifth Circuit by President Ulysses S. Grant in 1869. Woods 
would later join with Bradley on that court in holding that a New 
Orleans monopoly on slaughtering animals violated the Fourteenth 
~ m e n d m e n t . ~  In later years Woods would uphold the separate but 
equal doctrine. In 1880 he was appointed to the Supreme ~our t . '  

In deciding Hall, Judge Woods considered the privileges or immuni- 
ties clause of the Fourteenth Amendment, a clause he understood 
exactly as Bingham and Howard had intended. 

By the original constitution citizenship in the United States was a 
consequence of citizenship in a state. By this clause this order of 
things is reversed. Citizenship in the United States is defined; it is 
made independent of citizenship in a state, and citizenship in a 
state is a result of citizenship in the United States. So that a person 
born o r  naturalized in the United States, and subject to its 
jurisdiction, is, without reference to state constitutions or laws, enti- 
tled to all the privileges and immunities secured by the constitution 
of the United States to citizens thereof. The amendment proceeds: 
"No state shall make or enforce any law which shall abridge the 
privileges and immunities of citizens of the United States." What 
are the privileges and immunities of citizens of the United States 
here referred to? They are undoubtedly those which may be denomi- 
nated fundamental; which belong of right to the citizens of all free 
states and which have at all times been enjoyed by citizens of the 
several states which compose this Union from the time of their 
becoming free, independent, and sovereign. Corfield v. Coryell [Case 
No. 3,2301. Among these we are safe in including those which in the 
constitution are expressly secured to the people, either as against 
the action of federal or state governments. Included in these are the 
right of freedom of speech, and the right peaceably to assemble. . . . 
We think, therefore, that the right of freedom of speech, and 
the other rights enumerated in the first eight articles of amend- 
ment to the constitution of the United States, are the privileges and 
immunities of citizens of the United States.' 

As Robert Kaczorowski has shown, in the years before 1873 a num- 
ber of federal prosecutors and federal judges read the amendment as 
Judge Woods did. A letter in the Bradley papers shows that Justice 
Joseph F! Bradley agreed with the views Woods expressed in   all.' 

One early academic writer interpreted the Fourteenth Amendment 
to apply the limits of the Bill of Rights to the states. John N. Pomeroy 

was a professor of law first at New York University, then at Hastings. 
He was a prolific and highly respected author. In his 1868 Introduction 
to Constitutional Law Pomeroy insisted that section I of the Fourteenth 
Amendment would bring civil rights under the protection of the nation. 
Both Dred Scott (holding blacks not entitled to federal constitutional 

and Barron v. Baltimore (holding that the Bill of Rights did 
not limit the states) would be corrected.1° 

In the United States Supreme Court, Bill of Rights liberties did not 
fare so well. In its early cases considering the amendment, the Court 
read it narrowly, so narrowly that the privileges o r  immunities clause 
was virtually read out of the Constitution. These early decisions share 
several common characteristics. The  history of abuses that led to the 
amendment received superficial and cursory attention at best." The 
legislative history of the amendment- including Senator Howard's 
full statement as to the purpose of the privileges o r  immunities clause 
-received no attention at all. By the time the Court finally discussed 
Howard's remarks in  goo," it had repeatedly held that the guaran- 
ties of the Bill of Rights did not limit the states and was clearly reluc- 
tant to overrule a long line of its cases on the subject. In  its early 
misconstructions of the Fourteenth Amendment, the  Court  also 
ignored the implication of some of its own prior decisions, particu- 
larly Dred Scott v. ~ a n d f m d , ~  B a r n  v. B a l t i m ~ r e , ' ~  and Murray's Lessee v. 
Hoboken Land W Improvement Co. l5 

Dred Scott v. Sandfmd had been decided in 1857. There, in accor- 
dance with Chief Justice Taney's view of the "original intentions" of 
the framers, the Court had held that blacks, even free blacks, had 
belonged to a degraded class at the time the Constitution was written 
and, short of a constitutional amendment making them citizens, could 
never be citizens of the United States or entitled to any of the "rights 
and privileges and immunities guaranteed by [the Constitution] to the 
citizen:' including those in the Bill of ~ i ~ h t s . ' ~  

One object of the Fourteenth Amendment (which made all persons 
born or naturalized in the United States citizens of the United States 
and of the state where they resided) was to overrule Dred Scott and 
make blacks citizens. As Crosskey has noted, Dred Scott had treated 
rights in the Bill of Rights and other privileges in the Constitution as 
belonging only to the class composed of citizens of the United States, a 
class that excluded all blacks, even those who might be citizens of a 
particular state." The  Court in Barron v. Baltimore, of course, held 
that rights in the Bill of Rights did not limit the states. So, when the 
Fourteenth Amendment provided that "all persons born o r  natural- 
ized in the United States . . . and subiect to the jurisdiction thereof are 
citizens of the United States and of the state wherein they reside" and 
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that "no state shall make o r  enforce any law which shall abridge the 
privileges o r  immunities of citizens of' the United States," it had a 
twofold object: first, to extend citizenship of the United States and of 
the states to blacks, and second, to provide that the privileges of citi- 
zens of the United States (previously defined in Dred Scott to include 
Bill of Rights liberties) should no longer be abridged by the states.18 

Another antebellum case had similar implications for all of the 
procedural guaranties of the Bill of' Rights. In 1856, about ten years 
prior to the framing of the Fourteenth Amendment, the Court had 
suggested that the procedural guaranties set out in the Constitution 
were part of the process required by the due process clause.'%ost of 
the guaranties in the Bill of Rights-the right against self-incrimina- 
tion, the right to counsel, the right to confront witnesses, and the 
like-are procedural. So it could have been a simple matter, under 
prior law, for the Court to have found that the Fourteenth Amend- 
ment applied these rights in the Bill of Rights to the states. 

Neither the Court nor counsel made any reference to the Fourteenth 
Amendment in the first case in which the Bill of Rights question was 
raised in the Supreme Court after the amendment's ratifi~ation.~" 
Pennsylvania had passed a statute changing the requirements for an 
indictment for murder o r  manslaughter. It was no longer necessary to 
specify in the indictment the means by which the death was caused. 
George S. Twitchell, who was convicted under such an indictment, 
claimed that it violated the guaranties of the Fifth and Sixth 
Amendments, particularly the Sixth Amendment guaranty to the 
accused "to be informed of the nature and cause of the accusation 
against him." 

The Court disposed of the case by noting that the Fifth and Sixth 
Amendments had been held, in a long line of cases, not to apply to the 
states. If that "were an  open question" it might be the Court's duty to 
hear argument on the case. However, the Court considered the ques- 
tion closed.'' The  opinion was written by Chief Justice Chase, an 
antislavery Republican activist, and joined by other Republican 
appointees. The  Supreme Court said nothing about the Fourteenth 
Amendment. Apparently, counsel for the defendant had not thought 
to raise it. 

The first time the Supreme Court considered the meaning of the 
Fourteenth Amendment privileges o r  immunities clause was in the 
Slaughter-House ~mes." A state statute had given one corporation a 
monopoly on slaughtering animals in New Orleans. Other butchers in 
the city went to court to attack the ordinance. Among other claims, 
they asserted that the monopoly violated the privileges or  immunities 
clause of the Fourteenth Amendment. Counsel for the butchers in 
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one of their briefs to the court cited the congressional legislative his- 
tory of the amendment, including statements by Bingham and Sena- 
tor Howard indicating an intent to apply the Bill of Rights to the 
states.'3 T h e  Bill of Rights question was not directly presented by the 
Slaughter-Howe Cases, but by its construction of the Fourteenth Amend- 
ment the Court effectively nullified the intent to apply the  Bill of 
Rights to the states. T h e  Supreme Court upheld the monopoly statute 
by a vote of 5 to 4. Justice Samuel E Miller wrote for the majority. 

Miller had been trained as a doctor and left medicine for law, practic- 
ing in Kentucky as a doctor and a lawyer. The re  he had advocated 
gradual emancipation. In  politics Miller had been a Whig, a follower 
of Henry Clay. He was propelled into the Republican party by the 
passage of the Kansas-Nebraska Act. Moving to Iowa in I 850. he  ran 
for and lost elections for state senator and governor. In I 860 he  was a 
strong Lincoln supporter. He was on the Court by 1862.'~ Like most of 
his fellow Justices, he would take a narrow view of the rights of blacks 
in the years after the Civil warz5 

Miller thought that the "most cursory glance" at the Thirteenth, 
Fourteenth, and Fifteenth Amendments discloses a "unity of purpose, 
when taken in connection with the history of the times." T h e  purpose 
was to prevent discrimination against blacks and to protect them from 
those who had "formerly exercised unlimited domination over" them. 
Miller found it unlikely that the clause was intended to protect funda- 
mental rights of a citizen of a state against the legislative power of his 
own state.'" 

Miller distinguished between the privileges and immunities of  citi- 
zens of a state and the privileges and immunities of citizens of the 
United States. T h e  privileges of a citizen of a state embraced "nearly 
every civil right for the establishment and protection of which organ- 
ized government is instituted. They are, in t he  Ian uage of  Justice 
Washington, those rights which are fundamental."'' T h e  privileges 
and immunities of a citizen of the United States were a narrow class of 
privileges, enjoyed by virtue of United States citizenship and including 
things such as protection on the high seas. According to Justice Miller 
the Fourteenth Amendment was not designed to transfer t he  k' rotec- 
tion of civil rights from the states to the federal pvernment. '  So  by 
Justice Miller's construction of the Fourteenth Amendment t he  funda- 
mental rights of American citizens were left to the  protection of  the 
states, a strange reading of the language of the bur teenth  Amendment. 

Miller's reading also flew in the face of legislative history. Leading 
Republicans in the Thirty-ninth Congress had believed that t he  funda- 
mental rights referred to by Justice Washington and embraced within 
article IV, section 2 were absolute privileges of  citizens of t he  United 
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States that states could not abridge.'" These absolute rights had other 
incidental rights connected with them, and Congress had power to 
enforce protection of such civil rights." Justice Miller turned the plan 
for the Fourteenth Amendment on its head. 

Miller did identify (lest it should be said that none existed) privi- 
leges and immunities of citizens of the United States that were pro- 
tected by the amendment. These included such things as the right to 
go to and from the seat of government, free access to the seaports, 
protection on the high seas or when under the jurisdiction of foreign 
governments, and the right to use navigable waters.31 Why an 
amendment, which Miller incorrectly thought was designed only to 
protect blacks, would focus on things such as traveling back and forth 
to Washington, D.C., and to the seaports and protection on high seas 
and in foreign countries, Justice Miller did not explain. He also men- 
tioned the right to petition and assemble for redress of grievances as 
privileges of citizens of the United States, though later it became 
apparent that the Court intended to limit such rights to assembling to 
petition the federal government.3' 

In dissent, Justice Bradley, joined by Justice Noah H. Swayne, wrote 
that the privileges or immunities of citizens of the United States would 
include those guarantied by the Bill of Rights. The fact that the major- 
ity opinion did not follow this obvious explanation, but resorted to 
privileges such as protection on the high seas, indicates that it was 
unsympathetic with Bradley's interpretation.33 

Bradley insisted that citizenship was not "an empty name, but had 
connected with it certain incidental rights, privileges and immunities 
of the greatest importance." 'And to say that these rights and immuni- 
ties attach only to state citizenship, and not to citizenship of the United 
States, appears to me to evince a very narrow and insufficient interpre- 
tation of the constitutional history and the rights of men, not to say 
the rights of American people."54 Because of the similarity of the 
original privileges and immunities clause and that of the Fourteenth 
Amendment, Bradley looked at article IV, section 2, which he gave a 
broad reading. The section, Bradley insisted, "seems fairly susceptible 
of a broader interpretation than that which makes it a guarantee of 
mere equality of privileges with other  citizen^,'"^ Bradley went on 
explicitly to interpret the privileges o r  immunities clause of the Four- 
teenth Amendment to protect all rights of citizens of the United 
States specified in the Constitution. 

The Constitution, it is true, as it stood prior to the recent amend- 
ments, specifies, in terms, only a few of the personal privileges and 
immunities of citizens, but they are very comprehensive in their 
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character. The States were merely prohibited from passing bills of 
attainder, ex post facto laws, laws impairing the obligation of contracts, 
and perhaps one or two more. But others of the greatest conse- 
quence were enumerated although they were secured, in express 
terms, from invasion by the federal government; such as the right of 
habeas corpus, the right of trial by jury, the free exercise of religious 
worship, the right of free speech and of free press, the right peacea- 
bly to assemble for the discussion of public measures, the right to be 
secure against unreasonable searches and seizures, and above all 
and including almost all the rest, the right of not being deprived of 
life, liberty, or property without due process of law. These, as well as 
still others, are specified in the original Constitution or in the early 
amendments of it, as among the privileges and immunities .of citi- 
zens of the United States, or, what is still stronger for the force of the 
argument, the rights of all persons whether citizens or not." 

Justices Chase and Field also dissented, but they did not reach the Bill 
of Rights question. 

By the Court's opinion in the Slaughter-Home Cases the most basic 
civil liberties were to be protected only by state laws and state 
constitutions. In this respect the situation was much as it had been 
before the Civil The Court had reversed one of the main nation- 
alizing results of the Civil War. Justice Swayne, one of the Slaughter- 
Home dissenters, protested: the Court had turned "what was meant to 
be bread into a stone."" Protests came from Congress as well. Senator 
George Franklin Edmunds, one of the framers of the amendment, 
said the Court had "radically differed" from the intent of the framers." 

In 1890 political scientist John W. Burgess wrote a premature epi- 
taph for the Slaughter-Home decision. According to Burgess the Court 
had attempted to restore "that particularism in the domain of dvil 
liberty, from which we suffered so severely before I 86 I ." I t  threw away 
the "great gain in the domain of civil liberty won by the terrible exer- 
tion of the nation by appeal to arms. I have perfect confidence that the 
dav will come when it will be seen to be intensely reactionary and will 
be overruled :'40 

For vears to come, the decision was extremely influential. In the 
years that followed the Slaughter-Home decision-a decision that sug- 
gested that the amendment was designed almost exclusively to protect 
blacks-it was cited to justify decisions denying them a wide range of 
 right^.^' 

When the Slaughter-House Cases were decided in 1873, the influence 
of antislavery ideology in the Republican party had seriously declined. 
As antislavery stalwarts grew old, died off, o r  were defeated at the 
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polls, more and "more Republicans began to emphasize the issue of 
states' rights."42 President Grant, a defender of the rights of blacks, 
found himself increasingly i~olated.~' Blacks could be protected only 
by federal "force:' and each new application of force brought defections. 
With the Force Act of 1870, the once radical Carl Schurz, the United 
States senator from Missouri, declared himself for states' rights.44 

The  Klan was omnipresent in the 1870s. Assassination of black 
leaders and Republicans was becoming frequent. At first, Congress 
and the Grant administration acted forcefully to protect citizens. Grant 
suspended the writ of habeas corpus in nine South Carolina counties. 
A number of Klansmen were tried under federal anti-Klan statutes, 
and fifty-five were found guilty of violating civil rights. According to 
historian Page Smith more than five thousand Klansmen were arrested 
under the federal acts, and for a time the Klan was suppressed. Fed- 
eral prosecutors and judges often had acted on the theory that Klan 
violence deprived citizens of their Bill of Rights privileges, privileges 
secured by the Fourteenth Amendment and the Reconstruction acts.45 

The question of the constitutionality of congressional Reconstruc- 
tion acts designed to protect blacks and Republicans in the states would 
soon reach the Supreme Court. The  Slaughter-House decision was 
not encouraging. In March of I 876 the Supreme Court decided the 
case of United Slates u. Cr~ikshunk.~~ A group of armed whites had 
killed over sixty blacks. The defendants were indicted for conspiring 
to oppress, threaten, injure, and intimidate blacks to prevent them 
from exercising their right to assemble and their right to bear arms. 

By the time Cruikshunk was decided the Court considered the mean- 
ing of the Fourteenth Amendment settled. The Court noted that "no 
rights can be acquired under the Constitution or laws of the United 
States, except such as the government of the United States has the 
authority to grant or secure. All that cannot be so granted or secured 
are left under the protection of the  state^."^' The Court found that the 
right to assemble was not a right granted to the people by the 
Constitution. The First Amendment was merely a limitation on the 
national government. It only guarantied the right to assemble against 
congressional interference. "For their protection in its enjoyment, the 
people must look to the  state^."^' Still, had the indictment alleged that 
the assembly was for the purpose of petitioning Congress, the Court 
said that the case would have been within the statutory conspiracy and 
the defendants could have been punished. The Court also found that 
the right to bear arms was not granted by the Constitution. The Sec- 
ond Amendment merely restricted the power of Congress.*" 

The Cruibhud case raised two related questions: What was the 
scope of the guaranties of the Bill of Rights? and Could the govern- 
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ment directly protect rights of its citizens when their First Amend- 
ment right to assemble and Second Amendment right to bear arms 
were violated? In the latter respect the Court held that the Four- 
teenth Amendment added nothing to the rights of one citizen as 
against another.50 

The view of the federal system espoused in the Slaughter-Home Cases 
was reaffirmed and extended in Cr~ikshunk.~' It was becoming judicial 
orthodoxy. Historian Philip Paludan and others suggest that Cruikrhuds 
limitation of the reach of the Fourteenth Amendment to "state action" 
represented Republican commitment to federalism coming home to 
roost. As Paludan seems to recognize, the federalism of 1866 was at 
the least a federalism where states stayed within their orbits, orbits 
carefully marked by the guidelines of the federal Bill of ~ i g h t s . ~ ~  
Cruikshunk went beyond the state action question to free states from 
the constitutional constraints of'the Bill of Rights. 

For reasons not entirely clear, Republican judges were abandoning a 
commitment to enforcement of Bill of Rights liberties and the rights 
of blacks. Part of the reason may have been concern for federalism. 
Another may have been the conclusion that the protection of blacks 
was not worth the enormous effort it required and the conflict it 
produced. At any rate, views were changing-almost as fast as they 
changed during the Civil War, but in the opposite direction. In 1871 
Justice Bradley had believed that the federal government could pro- 
hibit private conspiracies in states aimed at abridging Bill of Rights 
liberties. By I 874, after the Slaughter-House Cases, he held the govern- 
ment could do  nothing about a politically motivated armed attack by 
whites that killed sixty blacks.53 He had completely changed positions. 

On one occasion, failure to require the states to obey the Bill of 
Rights actually enhanced the situation of blacks. In Walker u ~ a u u i n e t , ~ ~  
decided in I 876, the Court considered the right to trial by jury in civil 
cases. In that case a black had been denied equal accommodations in 
violation of the state law. When the jury failed to agree, the judge-in 
accordance with state law-decided the case in favor of Sauvinet and 
against the defendant Walker, who had refused him refreshments. 
Walker claimed that he was entitled to trial by jury under the Seventh 
Amendment. The  amendment, the Court held, related only to trials 
in courts of the United States. 'A trial by jury in suits at common law 
pending in State Courts is not, therefore, a privilege o r  immunity of 
national citizenship which the States are forbidden by the Fburteenth 
Amendment to abridge."55 Nor did the provision violate due process. 
Only Justices Clifford and Field d i ~ s e n t e d . ~ ~  

While the Court was reading Bill of Rights liberties out of the Four- 
teenth Amendment it was also seriously restricting the power of Con- 
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gress to protect blacks under the Fourteenth and Fifteenth Amend- 
ments. For example, in I 876 in United Shres v. ~ e e s e . ~ ~  Reese was prose- 
cuted for refusing to receive and count the vote of black citizens. The 
Court read the statute under which Reese was prosecuted to prevent 
other types of interference with the right to vote in addition to those 
based on race. As a result the Court held the statute u n c o n s t i t u t i ~ n ~ ~ . ~ ~  

Developments in the Court paralleled those in the nation at large. 
In 1876 the Democratic presidential candidate won a majority of the 
popular vote. The electoral vote was close and hung on the outcome in 
disputed southern states. By the compromise of I 877 the election was 
given to the Republicans. In return, federal troops were to be with- 
drawn from the South, leaving blacks and southern Republicans 
their own devices.59 

For a brief shining moment during and after the Civil War, protec- 
tion of blacks had been associated with the cause of the Union. By the 
mid-1870s protection of blacks seemed to disrupt national unity, and 
the commitment to protection of their rights faded away as quickly as 
it had come. The state action limitation was a primaryjudicial rational- 
ization for the retreat. 

In 1883, in an opinion by Justice Woods, the Court held a section of 
the Enforcement Act of 187 I unconstitutional because it attempted to 
protect the constitutional right to equal protection against invasion by 
private individuals, as opposed to state  official^.^' Also in 1883 the 
Court in an opinion by Justice Bradley voided the Civil Rights Act of 
1875, which guarantied blacks equal accommodations.61 In 1903 in 

James v.  owm man^' the Court indicated that the Fifteenth Amendment, 
like the Fourteenth, could not reach private action. 

After W a h  v. Sauvinet the Supreme Court delivered several major 
decisions bearing on the Fourteenth Amendment. In I 884 in Hurlado 
v. ~a l@rn ia~ '  the Court considered the meaning of the due process 
clause of the Fourteenth Amendment, a clause the Court had earlier 
said would have to be defined by a gradual judicial process of exclu- 
sion and inclusion.64 As Hurlado shows, in the judicial process of exclu- 
sion and inclusion, exclusion was winning out. 

Hurtado had discovered that his wife was having an affair with 
another man. According to witnesses he wept frequently and raved 
and tore his hair when he discussed his problem. Hurtado confronted 
both his wife and her lover, and the man promised to leave the city. 
Instead, he continued to pursue Hurtado's wife. Finally, Hurtado shot 
and killed him.65 

At the time federal courts and most state courts required indict- 
ment by grand jury for serious crimes. In California, however, state law 
permitted charge by information-essentially a procedure by which 

the prosecutor prepared the charge of crime without the intervention 
of a grand jury66 Charged by information, Hurtado was tried a n d  
convicted of first degree murder and sentenced to death. After losing 
hisappeal in state court, he took his case to the United States Supreme 
Court. 

Hurtado argued that the due  process clause protected ancient 
"common law rights" that Americans had inherited from England. 
There was some precedent to support Hurtado's contention, particu- 
larly an 1856 case67 in which the Supreme Court had suggested that 
due process should be defined by the procedures set out in the  
Constitution. For procedures that did not violate an explicit constitu- 
tional guaranty, the Court said it would look to English usage that had 
been accepted here after settlement of the colonies.68 

There was also historical support for Hurtado's position. The revolu- 
tionary generation of Americans, fighting for their liberty against 
England, looked to history tojustify their resistance. The  history upper- 
most in the minds of the colonists was the fight by Parliament for the  
liberties of Englishmen against the tyranny of the king. A leading 
prophet of the seventeenth-century resisters was Sir Edward Coke, 
prosecutor, judge, and member of Parliament. Coke had written a 
legal treatise on the Magna Carta. For Coke, the Magna Carta was a 
fundamental law protecting the citizen against oppression by govern- 
ment. Passages in Coke seemed to support the contention that Magna 
Carta required grand jury indi~tment.~ '  William Penn, founder of 
Pennsylvania, cited and relied on Coke and the Magna Carta in his 
book The Excellent Privilege o LlberQ W ProperQ Being the Birth-Right of 
Free Born Subjects of England& A part of the privilege of liberty which, 
according to Penn, was protected by the Magna Carta was grand and 
trial 

lohn Adams reached similar conclusions. On Christmas Day, I 765, 
J ~ 

Adams was thinking about "taxation without consent." Adams wrote 
in his diary for that day a paraphrase of Coke's commentaries on  the 
Magna Carta-to the effect that an act of Parliament that allowed 
proceedings based on information instead of presentment by a grand 
jury affronted the Magna ~ a r t a . ~ '  Chief Justice Lernuel Shaw had also 
construed the law of the land clause of the Massachusetts constitution 
to require grand jury indictment in serious felonies, relying on  a 
statement by Coke that the "law of the land" required indictment o r  a 
presentment by a grand jury7' Since the law of the land clause of the 
Magna Carta is generally recognized as the origin of the due process 
clause, that, one might suppose, would be that. 

The Supreme Court took a different approach. In  a thoughtful 
study of the use of history by the Supreme Court, Charles Miller has 



noted that, faced with "obstinate historical facts," the Court follows 
several strategies: "The first of these responses is to devise a different 
interpretation of history that would permit a different outcome for 
the case. The second is to dispute the clarity of the historical record 
and to hold, on that basis, that history is of no real aid in settling the 
issue. A third response is to ignore history a l t ~ g e t h e l l ' ~ ~  A fourth 
rather unusual approach is to admit that history is not on the Court's 
side and to decide the case on other principles.75 A fifth hybrid method 
is to escape from history by insisting on constitutional "flexibility." In 
Hurlado, Justice Stanley Matthews followed a combination of methods 
one, two, and five. 

Matthews had graduated from Kenyon College in Ohio. There he 
met and formed a lasting friendship with Rutherford B. Hayes. In 
politics Matthews became a Stephen Douglas Democrat. He was 
appointed United States attorney for the Southern District of Ohio by 
President Buchanan. In that office he prosecuted a newspaper reporter 
who had helped a fugitive slave escape. The reporter was sentenced to 
jail but received much public support. Matthews fought for the Union 
in the Civil War and had served as a judge. In 1872 he flirted with 
Liberal Republicanism (an anti-Grant, more states' rights approach). 
He was a close associate of Hayes in 1876 and soon was placed on the 
~ o u r t . ' ~  

In Hurtodo Matthews first argued that indictment by grand jury was 
treated Coke as one form of due process but not as essential to due 
process. Matthews argued that in England grand jury indictment 
was not required in all capital cases-only those instituted by the king. 
It was not required, as even Coke recognized, in all criminal cases 
instituted by the king. Misdemeanors, for example, were an exception. 

Second, Matthews insisted that the Constitution must be kept up to 
date. Limiting due process to traditional procedure "would be to deny 
every quality of the law but its age, and to render it incapable of 
progress or improvement. It would be to stamp on our jurisprudence 
the unchangeableness attributed to the laws of the Medes and the 
~ersians."" 

There is an unquestionable tension between the common law 
tradition, in which judges create law based on precedent and social 
policy, and the interpretation of the Constitution, in which judges 
expound a particular historical text, limited to some degree at least by 
its language, history, and  tradition^.^' 

Recently, applying provisions of the Bill of Rights to the states has 
been treated as the child of broad construction, unrooted in the intent 
of the framers, unsupported by historical tradition." Ironically, the 
Court in Hurlndo took the opposite tack, suggesting that the English 
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heritage of American liberty was too parochial and constricting a 
p i d e  to be followed in construing the constitution." 

According to the Court in Husfudo, the due process clause would be 
read to protect liberty-"not particular forms of procedure, but the 
very substance of individual rights to life, liberty and property."82 What 
was acceptable would be determined not by what Coke thought, o r  by 
what the framers thought about acceptable procedure, or by proce- 
dure specified in the Bill of Rights but by what the Justices thought: 
'Any legal proceeding enforced by public authority whether sanctioned 
by age and custom or newly devised in the discretion of the legislative 
power, in furtherance of the general public good which regards and  
preserves those principles of liberty and justice [i.e., those the Justices 
found fundamental], must be held to be due process of So d u e  
process did not require indictment by grand jury in capital cases. T h e  
Court upheld Hurtado's conviction. 

The Court in Huslado had supported its conclusion by a second line 
of analysis. The  due process clause in the Fourteenth Amendment 
was identical in language to the same clause of the Fifth Amendment. 
But the Fifth Amendment contained a separate clause that guaran- 
tied indictment by grand jury in cases of infamous crimes. On  this fact 
the Court constructed its argument. According to what the Court  
insisted was a "recognized canon of construction" (applicable in the 
absence of clear reason to the contrary), the Court must conclude that 
no part of the Fifth Amendment was superfluous. To hold that the 
due process clause included the right to indictment by grand jury 
would make the grand jury clause superfluous. Therefore, the d u e  
process clause did not include grand jury indi~tment. '~ 

The Court's conclusion was only as true as its premises. Lawyers say 
everything at least twice. But the Court's canon of construction assumed 
that the framers of the Constitution, a group that included a large 
number of lawyers, was incapable of redundancy. Taken literally, the 
doctrine of nonsuperfluousness would mean that the due process 
clause excluded all rights in the Bill of Rights including, as Justice 
Harlan pointed out, such things as the right of an accused to be 
informed of the nature of the accusation against him, to be con- 
fronted with witnesses against him, to have the assistance of counsel, 
and so forth. Furthermore, as Justice Harlan noted, a contrary infer- 
ence could be drawn from the double protection of certain procedural 
guaranties-that the framers intended to make the rights in question 
doubly secure.85 

John Marshall Harlan was the lone dissenter in Hurtcldo. H e  was an 
extraordinary Justice. He had been born in Kentucky in 1833. His 
father was a Whig and supporter of Henry Clay. Harlan was raised to 
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defend both slavery and union." He had become a lawyer and later 
for one term a county judge. 

I n  I 860 he opposed Lincoln. When the Civil War broke out, however, 
Harlan supported the Union, formed a company of volunteers, and 
fought with distinction. But he continued to support the right to hold 
slaves. He opposed the Emancipation Proclamation, opposed Lincoln's 
election in 1864, and came out against the Thirteenth Amendment. 
About this time he was elected attorney general of Kentucky. 

After the war Harlan faced a choice between Democrats, far more 
racist than he was, and the Radicals, whose commitment to the rights 
of blacks had gone far beyond his own." He chose the Radicals and 
supported Grant in 1868. Faced with violence against blacks and vio- 
lent criticisms of himself, Harlan began to change his views. He 
accepted the post-Civil War amendments. In 1871 Harlan was 
defeated for governor of Kentucky. In the 1876 Republican conven- 
tion he led the Kentucky delegation to Hayes. In 1877 Hayes appointed 
him to the Court." 

As a Justice, Harlan stood almost alone for constitutional protection 
for blacks. He dissented from the Civil R i g h  cases," which held an act 
of Congress granting blacks equal accommodations unconstitutional, 
and he would later dissent from the separate-but-equal doctrine of 
Plessy u. ~ergwon.~O On the income tax and antitrust laws and govern- 
ment regulation of business, Harlan tended to be populist or  at least 
to support government regulation in these areas. 

Harlan's commitment to liberty surfaced again and again-including 
a long line of cases on application of the Bill of Rights to the states. He 
spoke with eloquence and force. In his dissent in Hurtado Justice Har- 
lan insisted on the heritage of English liberty. "Those who had been 
driven from the mother country brought with them as their inheri- 
tance, which no government could rightfully impair or  destroy, certain 
guarantees of the rights of life, liberty and property, which had long 
been deemed to be fundamental in Anglo-Saxon  institution^."^' 

The purpose of the due process clause, Harlan insisted, was to 
impose on the states in proceedings involving life, liberty, or  property 
the same restrictions that had been imposed on the federal government. 
While the Court looked to general principles of justice to define due 
process, Harlan would look to the Bill of Rights to determine what 
rights were fundamental to liberty. "Does not the fact that the people 
of the original states required an amendment to the national 
Constitution, securing exemption from prosecution, for a capital 
offense, except upon indictment or  presentment by a grand jury prove 
that, in their judgment such an exemption. . . was a fundamental 
principle of liberty and justice?"92 As to the argument that the law 
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,nust be allowed to grow and imprwe, Harlan did not find the change 
an improvement. 

Finally, Harlan summed up his opposition to the method chosen by 
the Court to determine what rights were fundamental to liberty a n d  
so protected by the due process clause. 

The court, in this case, while conceding that the d u e  process of law 
protects the fundamental principles of liberty and justice, adjudges, 
in effect, that an immunity or  right, recognized at common law to 
be essential to personal security, jealously guarded by our national 
constitution against violation by any tribunal o r  body exercising 
authority under the General Government, and expressly or impliedly 
recognized when the Fourteenth Amendment was adopted, in the  
Bill of Rights or  constitution of every state of the Union is not yet a 
fundamental principle.93 

Justice Harlan's position was twofold. First, that at least in capital cases 
grand jury indictment was required. Second, that grand jury indict- 
ment was required in all cases covered by the provisions of the Fifth 
Amendment-in all cases of infamous crimes. 

Against Harlan's powerful argument, Charles Fairman has mar- 
shaled significant evidence that points to a contrary inference. Several 
states that ratified the Fourteenth Amendment, according to Fairman, 
did not require grand juries in all cases of infamous crimes: Connecti- 

~ a n s a s , ' ~  Indiana, and ~ i c h i ~ a n . ' ~  The argument is that these 
states would not have ratified an amendment inconsistent with their 
legal systems. Furthermore, as Fairman notes, these states did not 
institute grand juries after the passage of the Fourteenth Amendment." 

The Fourteenth Amendment, however, was a compromise that con- 
tained a number of independent provisions. No legislative compro- 
mise is entirely satisfactory to all its supporters. Voting on  the amend- 
ment involved weighing pros and cons. I t  does not seem likely that 
Republican politicians in the state legislatures, if they thought about 
the grand jury system at all, would reject the amendment because of 
that feature. The alternative, at that point, was to swell the political 
power of the recently rebellious states by allowing them to count for 
purposes of representation all of their disfranchised black population. 

In 1887 the Sdpreme Court considered the case of Spies v. ~llinois.~' 
The petitioners in that case were anarchists in Chicago sentenced to 
death in connection with the Haymarket affair. Counsel for the peti- 
tioners, J. Randolph Tucker, mounted a powerful attack on the Court's 
position on application of the Bill of Rights to the states. 

Tucker was a lawyer, teacher, and congressman from Virginia. Before 
the Civil War he had been a states' rights politician and a Democratic 



I 86 No State Shall Abridge 

elector in 1852 and 1856. After the war he taught law at Washington 
and Lee, served in Congress, and practiced law. In Congress he was an 
"old fashioned strict constructionist, states rights log i~ ian : '~  In 
he became dean of the Washington and Lee Law School. 

In 1887, when he appeared in Spies, Tucker was nearing his final 
term in Congress. When friends expressed surprise at his defense of 
the Chicago anarchists, Tucker replied, "I do  not defend anarchy. 1 
defend the Constituti~n.'"~~ After the decisions in the Slaughter-HOW 
~uses, ' '~ H~rkudo,~'~ and the rest. Tucker faced an uphill battle in Sp& 
Still, he argued that the privileges or immunities clause required the 
s taw to respect the guaranties of the Bill of Rights. 

One other provision of the Fourteenth Amendment will now be 
considered which is more comprehensive in its protection of per- 
sonal rights than the one just considered. It is that: 

"No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States." The mean? 
ing of this clause turns chiefly on what shall be deemed "privileges 
and immunities of citizens of the United States." A privilege is a 
special and peculiar right. An immunity is an exemption or relief 
from burden or charge. These words are used once in the Original 
Constitution, Art. 4. 8 2; and in respect to those privileges and 
immunities which are enjoyed by citizens of a State. What they are 
has been judicially defined partially in the judgment of Mr. Justice 
Washington in the case of Corfield v. Colyell, q Wash. C.C. 37 I .  He 
says: "Mk have no hesitation in confining these expressions to those 
privileges and immunities which are fundamenhl, which belong of 
right to the citizens of all free governments, and which have at all 
times been enjoyed by citizens of the several States which compose 
the Union from the time of their becoming free, sovereign, and 
independent." . . . 

When the Constitution was proposed by the Federal Convention 
September 17, 1787, to the several States for ratification, many of 
them in their conventions expressed an apprehension that by 
enlarged construction of the powers delegated to the General 
Government, and by enforced implication, the rights. of the States 
and of the people would be endangered. The preamble of the Con- 
gress proposing them to the States shows this. It is stated that "the 
conventions of a number of the States having at the time of their 
adopting the Constitution declared a desire, in order to prevent 
misconstruction or abuse of its powers, that further declaratory and 
restrictive clauses should be added," etc. Those amendments have 
been held, chiefly upon the basis of this historic fact, to be confined 

to their operation as limitations on the Federal power over States 
and citizens. 

But when the late war closed and all slaves were made free by the 
Thirteenth Amendment, the non-slave-holding States apprehended 
(whether justly or not is not here in question) that the late slave- 
holding States would make, or enforce already existing laws abridg- 
ing the rights of the African race; and, jealous of state power, as our  

i fathers had been jealous of Federal power, they gave American citi- 
zenship to the former slaves, and prohibited the States from abridg- 

I 
ing the privileges and immunities of persons holding such citizen- 
ship. Congress made a ratification of this amendment a precondi- 

i 
tion to the admission of the Southern States to representation in the 
union. 

Tucker insisted that restraining the power of the states as to personal 
rights was consistent "wen with the genius of the original Constitution:' 
He proceeded to consider the purposes of the Fourteenth Amendment. 

Looking, then, to the purpose in view in adopting this Fourteenth 
Amendment, and to the historic condition of things which sug- 
gested it, and to the general consistency of its purpose with that 
which led to the original Constitution, I cannot think that we can go 
wrong in holding, as a canon for its true construction, that it shall 

i 
have a liberal interpretation in favor of personal rights and liberty. If 
the views of the minority of the court in the Slaughter-House Cases, 
16 Wall. 36, be adopted, the argument I shall present would only be 
the stronger, but I shall rest upon that of the majority, as above cited. 

1 hold the privileges and immunities of a citizen of the United 
States to be such as have their recognition in or guaranty from the 
Constitution of the United states. Take then the declared object of 
the Preamble, "to secure the blessings of liberty to ourselves and our  
posterity," we ordain this Constitution-that is, we grant powers, 
declare rights, and create a Union of States. See the provisions as to 
personal liberty in the States guarded by provision as to ex post facb 
laws, etc.; as to contract rights-against States' power to impair them, 
and as to legal tender; the security for h a b c ~  c-; the limits 

I imposed on Federal power in the Amendments and in the original 
Constitution as to trial by jury, etc.; the Declaration of Rights-the 
privilege of freedom of speech and press-of peaceable assem- 
blages of the people-of keeping and bearing arms-of immunity 
from search and seizure-immun* from sey-accusation, from sec- 
ond trial-and privilege of trial by due process of law. In these last 
we find the privileges and immunities secured to the citizen by the 
Constitution. It may have been that the States did not secure them 
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to all men. It is true that they did not. Being secured by the Constitu- 
tion of the United States to all, when they were not, and were not 

States. 

I 
The position I take is this: Though originally the first ten Amend- 

I 
ments were adopted as limitations on Federal power, yet in so far as 
they secure and recognize fundamental rights-common law 
rights-of the man, they make them privileges and immunities of 

1 
I the man as citizen of the United States. and cannot now be abridwd 

by a State under the Fourteenth Amendment. In other words, while 
the ten Amendments, as limitations on power, only apply to the 
federal government, and not to the States, yet in so far as they 

such rights limits state power, as the ten Amendments had limited 
Federal power. 1 

[Tlhe propounders of the Fourteenth Amendment were looking 
to the protection of the freedmen from the peril of legislation in the 
South against those fundamental rights of free speech; of freedom 
from unreasonable searches; of double jeopardy; of self-accusation; 
of not being confronted with witnesses and having benefit of coun- 
sel and the like: and if these are construed as the privileges and 
immunities of citizens of the United States, the Fourteenth Amend- 
ment secures them; otherwise not. The fundamental nature of these 

reference to Tucker's  lacks stone^^^., p. 305, Story, constitution, 
8 1 7 7 ~ .  1781 -2-q. AS to searches, self-accusation, etc., see Story, I 
Some of Tucker's clients were aliens. In addition to insisting that 

their procedural rights, such as the right to an impartial jury, were 
secured by the due process clause, Tucker also found protection for 
them under the privileges or  immunities clause. 

One word more on this point. If the State cannot abridge the privi- 
lege of a citizen of the United States, the same limitation applies to 
an alien, for no person shall be denied the equal protection of the 
laws. So that all of these defendants are, whether citizens or aliens, 

In refusing to hear the Spies case, the Supreme Court recited the  
litany of cases refusing to hold the Bill of Rights applicable to the 
states.lo6 Hurtdo had only been the most recent in a long line. 

Probably no "canon" of constitutional construction is more regu- 
larly and correctly ignored than the doctrine of nonsuperfluousness 
that had been announced in Hu&. It was not long before the 
Supreme Court itself ignored the rule. The 1897 Chicago Burlington 
and Quinq Railroad Caselo7 was the first of many departures from 
the doctrine of nonsuperfluousness. Chicago had extended a street 
across the property owned by the railroad. The railroad insisted o n  
compensation. The city claimed that the railroad was entitled to 
only minimal compensation because the street across the tracks did 
not significantly impair the ability of the railroad to use the tract. 

When the railroad failed to win what it considered adequate com- 
pensation in state court, it appealed to the United States Supreme 
Court. The attorney for the railroad argued that just compensation 
was required by the due process clause and that the Fourteenth 
Amendment was designed to apply the Bill of Rights to the states.''' 
The railroad won the battle but lost the war. The Court concluded 
that the due process clause required just compensation but that the 
railroad had received adeauate com~ensation. 

Since the Fifth Amendment contains the due process, grand jury, 
and just compensation clauses, the Hutlado rule of nonsuperfluous- 
ness seemed to preclude application of the just compensa~on clause 
to the ~ta tes ."~ The Supreme Court treated the problem with an 
elegantly simple method courts sometimes use when precedent seems 
to preclude the desired result. The Court ignored the precedent. 
Perhaps it was unaware of the conflict. Since the Burlingtan decision 
was written by Justice Harlan who had dissented in Hurtado and vigor- 
ously criticized the nonsuperfluousness doctrine, this explanation 
seems unlikely. The more likely reason is that the members of 
the Court decided to let sleeping doctrines lie, at least for the 
moment. 

Some Supreme Court Justices gave detailed consideration to the 
Bill of Rights issue in the case of O'Neil u. Vennonf."O O'Neil was a New 
York liquor merchant. Selling liquor in New York was legal; selling 
liquor in Vermont was not. A number of ingenious Vermonters hit o n  
the simple expedient of ordering their liquor by mail from O'Neil in 
New York. All went well until the State of Vermont charged O'Neil 
with violating its liquor laws. He was tried in Vermont and convicted 
of 307 offenses, fined $6,140, and sentenced to imprisonment for 
thirty days at hard labor. Furthermore, if he failed to pay his fine (a 
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State shall make or  enforce any law which shall abridge them."'15 
By 1892 six people who sat as Justices on the Supreme Court  had 

concluded that the privileges or immunities clause of the Fourteenth 
Congress over interstate commerce and also subjected him to cruel ~ m e n d m e n t  applied the Bill of Rights to the states: Justice Woods,116 
and unusual punishment. The  majority of the Supreme Court held i before his elevation to the Court; Justices Bradley and Swayne in the 
that O'Neil had not raised the cruel and unusual punishment claim i Slaughter-House ~ases; '" and Justices Field, Brewer, and Harlan in the 
properly and upheld his conviction. case of O'Neil u ~ennont."~ Unfortunately, they did not sit and reach 

Justice Field, joined by Justices Harlan and Brewer,"' dissented. their conclusions at the same time. 
Field thought the convictions violated the exclusive power of Con- Justice Harlan's career has already been noted. Field was a Demo- 
gress over interstate commerce but also imposed a cruel o r  unusual crat appointed to the Court by Abraham Lincoln. O n  issues of Recon- 
punishment. He noted: struction he tended to take a negative view of military reconstruction 

In Slaughter-House Cases, 83 US. 16 WALL 36, it was held that the ! and to oppose it as a violation of basic civil liberties."' Many of  his 

inhibition of [the Fourteenth Amendment] was against abridging opinions were civil M~r ta r i an ,  though far less consistently than'those 
the privileges or immunities of citizens of the United States as 1 of Justice Harlan. Guaranties of liberty, Field once wrote, "should be 

distinguished from privileges and immunities of citizens of the broadly and liberally interpreted so as to meet and protect against 

States. Assuming such to be the case, the question arises: What every form of oppression . . . in whatever shape presented."120 H e  had 
are the privileges and immunities of citizens of the United States 

objected to opening sealed letters and post office interference with 

which are thus protected? These terms are not idle words to be 
freedom of the press; he took a broad view of the privilege against 

treated as meaningless, and the inhibition of their abridgement self-incrimination; and he  had objected to discriminations against the 
as ineffectual for any purpose, as some would seem to think. They 

Chinese. In O'Nkl he wrote in favor of full incorporation of the Bill of  

are of momentous import, and the inhibition is a great guaranty 
Rights. Still, he had concurred in Hu~tado. '~ '  

to the citizens of the United States of those privileges and immu- 
Field's great passion after the 1870s was "protection of the property" 

nities against any possible state invasion. It may be difficult to 
against government regulation. He joined opinions striking down reg- 

define the terms so as to cover all of the privileges and immunities 
ulation of railroad rates as unreasonable, narrowing the antitrust act, 

of  citizens of  the United States b u t .  . . the privileges and 
and striking down the income tax. He also joined in  opinions restrict- 

immunities of citizens of the United States are such as have their 
ing the power of the federal government to protect 

recognition in a guaranty from the Constitution of the United 
Brewer was Field's nephew. He had joined the Court in 1889. O n  

States. . . . This definition is supported by reference to the history economic matters he was also an extreme supporter of "libert of  

of the first ten amendments to the Constitution and of the amend- 
contract" and an opponent of economic regulation of business. 1 2 r  

ments which followed the late Civil 
In 1898 William D. Guthrie published his Lectures on rhe Fourtemth 

Artule of A d m e n t  to the Ccmrtitutton of the United States. Guthrie was a 
After summarizing rights in the federal Bill of Rights and noting prominent New York lawyer, one of the attorneys who had earlier 

that the federal government had been prohibited from violating them, persuaded the Court to invalidate the income tax. His book insisted 
Field pointed out that when the Civil War ended there was legislation 
in slaveholding states inconsistent with rights in the Bill of Rights, 
"and a general apprehension arose in a portion of the country 
-whether justified or  not is immaterial-that this legislation would 
still be enforced and the rights of freed men would not be respected."114 

Field concluded that the privileges o r  immunities clause meant 
what it said: "Insofar as the first ten amendments declare or  recognize 
the rights of persons, their rights belong to them as citizens of the The idea that the Court could be persuaded to apply the Bill of 
United States under the Constitution; and the 14th Amendment as to Rights to the states by the legislative history of the Fourteenth Amend- 
all such rights, places a limit upon state power by ordaining that no ment was explicitly refuted in Maxwell u. ~ 0 w . l ' ~  Charles Maxwell was 

I 
I 
! 
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convicted of bank robbery in the state of Utah, a state that had had a 
long and vigorous history of experimenting withjury trial. The territo- 
rial legislature had provided for less than unanimous verdicts in civil 
cases, and the practice was upheld by the Utah Territorial Supreme 

Subsequently, it was held invalid by the Supreme Court of 
the United ~tates. '*~After Utah became a state, it reduced the number 
of criminal trial jurors to eight and attempted to try a defendant 
whose crime had been committed prior to the new law by a new 
eight-rrson jury. The Supreme Court in the case of Thompson U. 
~ t a h '  held the practice an unconstitutional ex post facto law. The 
jury referred to in the Sixth Amendment, the Court said, required 
twelve persons. TO change the rules after the crime had been commit- 
ted was impermissible. 

Maxwell's crime was committed after Utah had become a state and 
after the state had provided for an eight-person criminal jury in such 
cases. The state had also eliminated the need for grand jury indictment. 
Maxwell challenged both of these innovations as violations of his basic 
constitutional rights. In Manuell u ~ o w , ' ~ O  decided in 1900, the Court 
held that a jury of eight (instead of twelve as required by the Court\ 
reading of the Sixth Amendment) and a prosecution based on informa- 
tion instead of indictment (as required by the Fifth Amendment) did 
not violate either the privileges or immunities clause or the due pro- 
cess clause of the Fourteenth Amendment.'" 

The Manuell decision was written by Justice Rufus W Peckham. On 
economic matters Peckham was an arch-conservative Democratic New 
York lawyer and judge. He was appointed to the Court by President 
Grover Cleveland. For Peckham the liberty of the Fourteenth Amend- 
ment was primarily liberty of contract. The liberty protected the right 
of bakers to work more than ten hours a day and sixty hours a week 
and the right of miners to work more than eight hours a day. Govern- 
ment regulations designed to protect workers violated Peckham's view 
of the Fourteenth Amendment. So did many other attempts to regu- 
late business.132 If such statutes were passed, he felt, people would 
soon be "at the mercy of legislative majorities?'33 If "a little unhealth- 
fulness" could justify limiting hours, Peckham warned, there would 
be "no end of meddlesome interference with the rights of the 
individ~al." '~~ 

In Mawell Peckham relied on and repeated the rule laid down in 
the Slaughter-Houre Cases: "The protection of the citizen and his rights 
as a citizen of the state still remains with the state."Is5 Indeed, the 
Court noted that the principle had been reiterated by it again and 
again. "The protection of rights of life and personal liberty within the 
respective states, rests alone with the states."136 Any other rule, it said, 
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would "entirely" destroy states' sovereignty over Bill of Rights liberties. 
Justice Peckham recited an impressive litany of cases in which liberty 
after liberty in the Bill of Rights had been held not to apply to the 
states.Is7 Here a claim was based on Fifth and Sixth Amendment 
rights. The Court had previously denied such a claim based o n  Sev- 
enth Amendment rights. Justice Peckham insisted that there was no 
logical basis for distinguishing between the various amendments in 
the Bill of Rights. "Is any one of the rights secured to the individual by 
the fifth or by the sixth amendment any more privilege or  immunity 
of a citizen of the United States than those secured by the seventh?"138 

For the first time the Court made reference to legislative history. 
Maxwell's lawyer cited Howard's speech to the Court. Peckham was 
unimpressed.1Y9 He treated the speech as that of a single senator, 
neglecting to note that Howard spoke on behalf of the Joint commit-  
tee that had charge of the Fourteenth Amendment. Statements of 
individual representatives and senators, the Court held, were to be 
given little weight: "What individual Senators o r  Representatives may 
have urged in debate, in regard to the meaning to be given to a pro- 
posed constitutional amendment, or  bill, or  resolution, does not fur- 
nish a firm ground for its proper construction, nor is it important as 
explanatory it:9~40 of the grounds on which the members voted in adopting 

The way to interpret the amendment was "to read its language in 
connection with the known condition of affairs out  of which the occa- 
sion for its adoption may have arisen, then to construe it, if there be 
therein any doubtful expressions, in a way, so far as reasonably possible, 
to forward the known purpose or object for which the amendment 
was adopted."141 The "known condition of affairs" apparently required 
little historical investigation by the Court. Had the Court been famil- 
iar with the history leading up to the amendment, its method would 
have been fully adequate to apply the Bill of Rights to the states.I4* 

Peckham and the Court also rejected Maxwell's argument based on 
due process. It cited Hurtado for the proposition that abolishing the 
grand jury did not violate due process and concluded that the "same 
course of reasoning established the right to reduce the number of trial 
 juror^."'^' 

For Peckham, historically established liberties had less appeal than 
"liberty of contract." In the area of civil liberties, diversity and experi- 
mentation were acceptable, even desirable. "It is emphatically a case 
of the people by their organic laws providing for their own affairs and 
we are of the opinion that they are much better judges of what they 
ought to have in these respects than anyone else can be," Peckham 
wrote. "It is a case of self protection and the people can be trusted to 
look out and care for themsel~es:"~~ 
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Justice Harlan dissented. It did not solve the question to say that the 
first ten amendments had only been intended to limit the states. 

For, if, prior to the adoption of the Fourteenth Amendment, it was 
one of the privileges or immunities of citizens of the United States 
that they should not be tried for a crime in any court organized or 
existing under national authority except by a jury composed of 1 2  

persons, how can it be that a citizen of the United States may now be 
tried by a state court for crime, particularly for an infamous crime, 
by eight jurors, when the amendment expressly declares that "no 
state shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States?"145 

Harlan noted that the Court's decision left the states free to violate all 
the liberties in the Bill of Rights. 

He rejected the idea that the Court's decision did little harm because 
the states could be relied upon to protect Bill of Rights liberties under 
their local constitutions. 

If it be said that there need be no apprehension that any state will strike 
down the guaranties of life and liberty which are found in the national 
Bill of Rights, the answer is that the plaintiff in error is now in the pen- 
itentiary of Utah as a result of the mode of trial that would not have 
been tolerated in England at the time American Independence was 
achieved, nor even now, and would have caused rejection of the Con- 
stitution in every one of the original states if it had been sanctioned 
by any provision in that instrument when it was laid before the people 
for acceptance or rejection. Liberty, it has often been said, depends 
not so much upon the absence of actual oppression, as upon the exis- 
tence of constitutional checks upon the power to oppress. These 
checks should not be destroyed or impaired by judicial decision. . . . 
If some of the guaranties of life, liberty, and property which at the 
time of the adoption of the national Constitution were regarded as 
fundamental and as absolutely essential to the enjoyment of freedom, 
have in the judgment of some ceased to be of practical value, it is for 
the people of the United States to so declare by an amendment to 
that instrument. But, if I do not wholly misapprehend the scope and 
legal effect of the present decision, the Constitution of the United 
States does not stand in the way of any state striking down guaranties 
of life and liberty that English speaking people have for centuries re- 
garded as vital to personal security, and which men of the revolution- 
ary period universally claimed as the birthright of free men.146 

Finally, Harlan noted the Buslington case. Under the Fourteenth 
Amendment, he wrote, "It would seem that the protection of private 
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property is of more consequence than the protection of the life o r  
liberty of the citizen."I4' 

In fact, Harlan was prophetic. As the amendment shrank as a pro- 
tection of liberties explicitly written into the Bill of Rights, it grew as a 
protection of liberty of contract. In the years that followed Marwell the 
Court often found that legislation designed to protect workers inter- 
fered with the liberty protected by the Fourteenth Amendment. For 
example, in Lochner v. New brk148 the Court struck down a New York 
law providing a ten-hour day and sixty-hour week for bakery workers. 
Only in the 1930s after Court appointments by Franklin Roosevelt did 
the process begin to go into reverse. The  Roosevelt Court left the 
regulation of economic matters almost exclusively to the states o r  
Congress but required ever stricter adherence to at least some basic 
liberties of citizens set out in the Bill of ~ i ~ h t 5 . I ~ '  

After Muxwell the Bill of Rights 8 uestion was raised again in I go8 in 
the case of Twining v. ~ e w  Jersqr.15 That case involved an instruction 
that the jury could draw an adverse influence from the failure of the 
defendant to take the stand. The defendant argued that the instruc- 
tion violated the Fifth Amendment because the first eight amend- 
ments were among the privileges and immunities of citizens of the 
United States which the Fourteenth Amendment protected against 
state action. 

The Court rejected the defendant's privileges or immunities argument 
because it considered the matter closed: "It is, however, not profitable 
to examine the weighty ar  uments in its favor for the question is no 
longer open in this court."" The T h i n g  opinion was written by Jus- 
tice William H. Moody, who had been appointed by Theodore 
Roosevelt. As far as the Fifth Amendment went, Moody referred the 
rights of the individual to the democratic process. "If the people of 
New Jersey are not content with the law as declared in repeated deci- 
sions of their courts, the remedy is their own hands."15* 

In Twining Justice Moody indicated that the Court might be inclined 
to read the due process clause to protect some basic rights in the Bill 
of Rights. "It is possible," he noted, "that some of the personal rights 
safeguarded by the first eight Amendments against national action 
may also be safeguarded against state action, because a denial of them 
would be a denial of due process of law." T h e  crucial thing was that the 
right was implicit in the due process clause, not that it was explicit in 
the Bill of Rights. The meaning of the clause would be "ascertained 
from time to time by judicial action." Due process would include fun- 
damental principles of liberty and justice inherent in the very idea of 
a free government.153 It would include, in other words, those princi- 
ples held in high regard by the Justices. 
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Justice Moody's formulation had potential for growth. It was remark- 1 

ably similar to that of Justice Washington in Corfield v. C ~ r y e l l ' ~ ~  and to 
the way that at least some framers of the Fourteenth Amendment 
described what it would accomplish. The  major difference was that 
Republicans tended to view all or almost all the rights in the Bill of 
Rights as fundamental to a free society and as essential to liberty The 
Supreme Court, on the other hand, held many of the guaranties in , lower regard. 

Chapter 8 

The Amendment Before the Courts 

(Part Two) 

In the twenty-seven years prior to the twentieth century, the Supreme 
Court had liquidated the privileges or immunities clause. After doing 
so, however, it gradually began to read certain guaranties of the Bill of 
Rights into the due process clause of the Fourteenth Amendment. 
The result was that rights that were viewed solicitously by the Justices 
began to have federal protection against state abridgment. 

As we have seen, the expansion of the due process clause had begun 
in 1897 when the Court read the due process clause to prohibit taking 
private property for public use without just compensation.' I n  ,925 in 
Gitlow v. New York2 the Supreme Court suggested that freedoms of 
speech and the press were fundamental rights that were protected 
under the due process clause. 

Benjamin Gitlow was a twenty-eight-year-old man who had advo- 
cated revolution in the United States. He was arrested under a state 
law that prohibited advocacy of overthrow of the government by vio- 
lent means. Gitlow claimed that the statute, as applied to his conduct, 
violated the Fourteenth Amendment. In rejecting this claim, the 
Supreme Court had suggested in dictum that freedom of speech was 
protected by the due process clause. But the dictum in Gitlow was just 
that. The Court had assumed that the due process clause protected 
freedom of speech because it was convinced that what Gitlow had 
been doing was not protected by the First Amendment in any case. 

Although Gitlow suggested that the First Amendment applied to the 
states, the Court had not yet found any state statute in violation of its 
terms. In 1931 the Court decided two significant free speech cases, 
Near v. ~innesola' and Stromberg v. ~ a l i j b n i a . ~  Both held that free 
speech and freedom of the press applied to the states under the 
burteenth Amendment. By 1931 the personnel of the Court was 
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changing. Since the Gitlow opinion, President Herbert Hoover had 
appointed Charles Evans Hughes to replace Chief Justice William H. 
Taft and Owen Roberts to replace Justice Edward 'I: Sanford, author 
of the Gitlow opinion. Both of the new Justices had a strong commit- 
ment to civil ~iberties.~ The change in personnel may have produced a 
change in result. 

In Near the Court considered the fate of The Saturday Press, an 
anti-Semitic scandal sheet that claimed to be exposing links of political 
officials to organized crime. After a series of attacks on public officials, 
Jews, the chief of police, major newspapers in Minneapolis, and the 
county attorney, the county attorney got an injunction silencing the 
paper. Under the Minnesota law the truth of the charges was irrele- 
vant. In a landmark decision Chief Justice Hughes held that the injunc- 
tion against further publication of the newspaper was a prior restraint 
that violated the freedom of press protected by the Fourteenth 
~ m e n d m e n t ~  

In 1991 in Powell u Alabama7 the court considered the right to 
counsel in capital cases. Powell involved some young black men accused 
of raping white women in Alabama. Public feeling ran high against 
the accused, and troops were required to protect them. No counsel 
had been appointed to represent the defendants until the day of trial. 
On that day, unprepared counsel began a pro forma appearance for 
the defendants, who were on trial for their lives. The defendants were 
convicted and sentenced to death. 

The Supreme Court reversed. The Court held that the Fourteenth 
Amendment due process clause required appointment and effective 
assistance of counsel in capital cases. The Justices confronted and 
disposed of the Hurtado doctrine of nonsuperfluousness. Justice 
George Sutherland, writing for the Court, candidly admitted that 
Hurt& "if it stood alone" would have made it difficult to find a right 
to counsel under the due process clause of the burteenth Amendment. 
(The original Bill of Rights contained a guaranty of right to counsel 
and of due process of law.)' Justice Sutherland cited the Burlington 
case: the G&W case,'' and the Near case" to show that the doctrine of 
nonsuperfluousness set out in Hurlado was "not without e ~ c e ~ t i o n s . " ' ~  

In DeJonge u ~ r e ~ o n , ' ~  decided in 1997, the Court considered the 
case of a Communist who participated in a meeting called to denounce 
police raids on the Communist party and to denounce the shooting of 
a longshoreman by police during a s t r i l .  Oregon's Criminal Syndical- 
ism Act had made it a crime to assist in the assemblage of any group 
that advocated force or violence as a means of political change. At trial 
the state pmved that the party advocated violent overthrow and that 
DeJonge had assisted in a meeting arranged by the party. It did not, 
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however, prove that any advocacy of unlawful action had occurred at 
the meeting. In Oregon juries could convict by a vote of l o  to 2. 

DeJonge was convicted by just such a vote.I4 
The United States Supreme Court reversed DeJonge's conviction. 

Freedom of assembly was fundamental and was protected by the Four- 
teenth ~ m e n d m e n t . ' ~  Communists enjoyed the rights of free speech 
and were entitled to take part in peaceable assemblies called for lawful 
purposes. This was so, even when the assemblies were called by the 
party itself. Speaking for the Court, Justice Hughes held that discuss- 
ing public issues and seeking a redress of grievances-when done 
without inciting violence-were "of the essence" of the liberty pro- 
tected by the Fourteenth ~ m e n d m e n t . ' ~  

By the time the Court decided P a b  v. ~onnect icut~~  in 1937, the 
rights protected by the due process clause had expanded, and the 
privileges or immunities clause was a dead letter. 

Palko had been convicted of second degree murder in the state of 
Connecticut. The state appealed and, because of an e m r  in his trial, was 
allowed a new trial. At the second trial the jury found him guilty of 
first degree murder, and he was sentenced to death." In a federal 
prosecution the second conviction for a higher offense would have 
violated the double jeopardy clause as construed by the Supreme 
Court of the United States. Palko's counsel argued that the right 
against double jeopardy was protected under the privileges or immuni- 
ties clause and also the due process clause. 

Speaking through Justice Benjamin N. Cardozo, the Court rejected 
the argument that all the guaranties of the Bill of Rights applied to 
the states. Cardozo noted that states could prosecute people by infor- 
mation rather than by indictment, that persons could be compelled to 
be witnesses against themselves in state court, that people were not 
entitled to jury trials in state criminal or civil cases, and he noted that 
certain other guaranties of the Bill of Rights did not limit the states.lg 
On the other hand, he pointed out that the due process clause of the 
Fourteenth Amendment may make it unlawful for a state to abridge 
freedom of speech or of the press or free exercise of religion or the 
right of peaceable assembly or the right of the accused to the benefit 
of counsel.20 

In all of this Cardozo saw a rationalizing principle, one that justified 
failing to protect people against state infringement of some of the 
rights in the Bill of Rights. 

The exclwions of these immunities and privileges from the pnpnvi&ges 
and immunities protected against the action of the States has not 
been arbitrary or casual. It has been dictated by a study and ap- 
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preciation of the meaning, the essential implications, of liberty itself. 
We reach a different plane of social and moral values when we 

pass to the privileges and immunities that have been taken over from 
the earlier articles of the federal bill of rights and brought within 
the Fourteenth Amendment by a process of ab~orpt ion.~ '  

So in his opinion Cardozo, speaking for eight of the nine Justices, 
describes rights in the Bill of Rights as "privileges and immunities:' 
Some of these privileges and immunities of citizens of the United 
States were so important that they were protected from state violation 
by the due process clause. Other of these immunities and privileges 
were less significant and the states would be permitted to violate them." 
Why the states should be permitted to disregard some privileges and 
immunities of citizens of the United States set out in the Bill of Rights 
when the Fourteenth Amendment said that "no state shall abridge the 
privileges o r  immunities of citizens of the United States" Cardozo did 
not explain. The issue was so well settled by its previous decisions that 
the Court was apparently unaware of the irony implicit in its opinion. 

When it needs to come u p  with a short collective phrase to describe 
rights in the Bill of Rights, the Su reme Court has often referred to 
them as privileges or immunities.2PUse of the same language for the 
same purpose by John Bingham and his colleagues has, oddly enough, 
never been considered adequate. 

Professor Crosskey has underlined the difference between exposi- 
tions of the constitutional text and expositions of the Justices' deci- 
sions about the text. The decision in Palko is a clear example of that 
duality. As Crosskey notes, 

The justices, it ought not to be forgotten, rarely read, study or 
discuss the Constitution; they read, and study, and discuss instead, 
their pronouncements about it and those of their predecessors on 
the Court. One Chief Justice, with somewhat surprising candor, 
once declared that "the Constitution is what the Judges say it is." . . . 
As a consequence, the Court's product incorrectly called Constitu- 
tional law has come to have almost no connection with the rather 
sensible straight forward document on which it is supposed to 
be based. . . . [The Justices] simply drift along with the current 
without paying much attention to the ancient document they are 
sworn to uphold.24 

One need not accept Crosskey's criticism at face value to see how well it 
describes the process in Pnlko v. Connecticut. 

After Palko the Court continued to expand the protections of the 
Fourteenth Amendment. In Cantwell v. Connecticut and Everson v. Board 

o f ~ d u c a t i o n ~ ~  the clauses protecting free exercise of religion and pro- 
hibiting establishment of religion were applied to the states. 

A major assault on the judicial status y o  represented by Palko 
occurred in the case of Adamon v. Califoncia. "damson was tried and 
convicted of first degree murder. During his trial the prosecution was 
prmitted to comment adversely on his failure to take the stand. 
Adamson insisted that the prosecutor's comment violated his rights 
under the Fifth Amendment privilege against self-incrimination as 
well as his rights under the Fourteenth Amendment. Five Justices 
voted to uphold the death sentence. They held that the right against 
self-incrinlination did not limit the states. Justice Hugo Black and 
three colleagues dissented. 

Black was born in Alabama in I 886. He studied law, became a police 
court judge, district attorney, and later a successful personal injury 
lawyer. Black had grown up with and come to share most of the Popu- 
list outlook on business and government. In 1925 he ran successfully 
for the United States Senate. "I am not now," he announced proudly, 
"and never have been, a railroad, power company, o r  corporation 
lawyer"27 In the Senate, Black's record was one of advanced liberalism. 
Throughout his career Black had taken stands that showed a strong 
personal philosophy. As a prosecutor, he had investigated police 
brutality. As a senator, he opposed custom controls over subversive 
and obscene publications, insisting on freedom of speech.28 

In 1937 President Franklin D. Roosevelt appointed Black to the 
Supreme Court. For Roosevelt, one crucial issue was the question of 
economic substantive due process-the power the Court had assumed 
under the Fourteenth Amendment to strike down economic and social 
legislation. On this issue Black stood squarely against the power that 
had been exercised by the Court. As a result of Roosevelt appointments, 
the Court soon buried economic substantive due process. 

On questions of civil liberties Black became one of the leading 
libertarian justices. He was a textualist, and he took his text from the 
Constitution, particularly the Bill of Rights. He often read the provis- 
ions with a literalism that was disarming or infuriating, depending on 
one's views. For Black, precedent occupied a secondary position. His 
approach to application of the Bill of Rights to the states is an example. 
The fact that case after case had rejected total a lication of the Bill of 
Rights to the states did not deter Justice Black. !3' 

In Adomton Black argued that the Fourteenth Amendment was 
intended to overrule earlier Supreme Court decisions and to make the 
first eight amendments to the Constitution a limitation on the states. 
~ustice-  lack examined the congressional history of the Fourteenth 
Amendment and found an intent to require the states to obey the Bill 
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of ~ i ~ h t s . "  He argued that the privileges or immunities clause was 
I 

the primary device used to accomplish this end and that reference to 
privileges and immunities was a reasonable way to apply the Bill of 
Rights to the states." In addition Black also relied on the due process 
clause. 

Justices Frank Murphy and Wiley B. Rutledge agreed with Black 
that the Bill of Rights should be applied to the states under the first 
section of the Fourteenth Amendment. They were not pre ared to say 
that section I was necessarily limited by the Bill of RighrsPP Although 
Justice Black's argument for total incorporation was rejected by the 
Court, the Supreme Court began to find more and more guaranties 
in the Bill of Rights fundamental and so protected under the due 
process clause of the Fourteenth Amendment. 

The "incorporation" mwement made great strides in the 1960s. In 
the Warren Court "kderalism" was less of a virtue than it had been in 
the past.33 Conversely. the protection of individual rights against the 
states, particularly the rights of blacks, occupied a higher scale in the 
Court's scheme of values. In Brown u Bwrd of Educations4 the Court 
struck down segregated public school education. Federalism would be 
subordinated to protecting the rights of blacks. In case after case the 
Court of the 1960s applied guaranties of the Bill of Rights to the states. 
The Court had applied guaranties of the First Amendment securing 
free speech and press and freedom of religion and the Sixth Amend- 
ment ri ht to counsel in capital cases to the states in the 1930s and B 1 ~ ~ 0 s . ~  In 1961 the Court treated the Fourth Amendment protection 
against unreasonable searches and seizures as fully incorporated by the 
Fourteenth. Evidence from such illegal searches would have to be 
excluded from the jury's consideration in state courts, the Justices 
declared, as it had been for some time in federal court cases.'" In 1963 
the right to counsel in all felony cases was held to be required by the due 
process clause of the Fourteenth Amendment. The Court required 
appointed counsel for indigents in such cases.37 In 1964 the Court held 
the privilege against self-incrimination limited the states, overruling its 
prior decisions to the contrarys8 In 1968 in Duncan u. ~ o u z r r a n a ~ ~  the 
Court held that the Sixth Amendment right to trial by jury was applied 
to the states by the Fourteenth Amendment. 

In Duncan Justice Black reiterated his view that the words "'no state 
shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States' seem to me an eminently 
reasonable way of expressing the idea that henceforth the Bill of Rights 
shall apply to the States."" In looking at congressional history, Black 
insisted, one should look at what was said, not at what was not.41 

Justices Harlan and Stewart dissented in Duncan. They rejected the 

aqument for total incorporation of rights in the Bill of Rights. They 
believed that the "werwhelming historical evidence marshalled by Pro- 
fessor Fairman demonstrates . . . conclusively" that the framers of the 
Fourteenth Amendment did not apply the Bill of Rights to the  states. 
The test was fundamental fairness. The  "principal original virtue of 
thejury trial-the limitations a jury imposes on a tyrannous judiciary" 
had, Harlan and Stewart thought, largely disappeared.42 

In Bentun v. ~ a ~ l a n d 4 ~  the Court finally werruled P a h  and found 
that "the double jeopardy prwision of the Fifth Amendment repre- 
sents a fundamental ideal in our constitutional heritage, and  that it 
should apply to the States through the Fourteenth Amendment." T h e  
Court discarded the fundamental fairness test. Once it was decided 
that a particular Bill of Rights guaranty was "fundamental to the 
American scheme of justice the same standards apply against the state 
and federal governments."44 

By the end of the 1960s most of the guaranties had been applied to 
the states. Those that had not included the right to bear arms, against 
quartering troops in private homes (an issue that has not often arisen), 
the Fifth Amendment right to a grand jury, and  the Seventh Amend- 
ment right to a civil jury trial. Of these, the Second Amendment right 
to bear arms and the Seventh Amendment right to a jury trial were 
regarded by framers of the Fourteenth Amendment as particularly 
precious rights, a view less in vogue today. 

At the same time the Warren Court was reading the Bill of Rights 
back into the Fourteenth Amendment, it was also reading the amend- 
ment to afford substantial protection to blacks. Most members of 
the Court concluded that Congress could outlaw racially motivated 
private conspiracies to interfere with Fourteenth Amendment 
rights, whether or not state action was present.45 For a whole range 
of issues from desegregation46 to voting rights:7 the Court  gave 
the post-Civil War amendments a broad interpretation. And the 
First Amendment rights of those protesting segregation (as well 
as those opposing integration) also received protection of federal 
law?' 

Warren Court decisions applying criminal procedure guaranties of 
the Bill of Rights to the states were often unpopular. Those accused of 
crimes are always the beneficiaries of such guaranties. It was a n  easy 
step to see the rights merely as protection for criminals. T h e  guaran- 
ties are necessarily general and neutral: they protect the savory and 
unsavory alike. 

Other Warren Court decisions also produced hostile public reactions, 
notably those finding that school prayers violated the prohibition 
against establishment of religion;4g those protecting civil liberties of 
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~ o m m u n i s t s ; ~ ~  and also (in certain sections of the country at least) 
those protecting  black^.^' 

In addition to applying the Bill of Rights to the states, the Court 
interpreted a Reconstruction statute designed to give citizens a right 
of action against state officials who violated their constitutional rights 
to mean what it said.52 AS a result, public officials found themselves 
repeatedly called to answer damage actions alleging that they had 
violated constitutional rights.53 (State le islators, judges, and ultimately 
others were held immune from suit.!' Still, litigants ranged from 
those claiming that they had been illegally arrested or searched to 
government employees claiming that they had been fired for the exer- 
cise of First Amendment rights.55 

Throughout the Warren Court's march toward application of the 
Bill of Rights to the states, Justice John Marshall Harlan, grandson of 
the first Justice Harlan, protested that the effect of the Court's action 
would be to dilute the strength of the guaranties as applied to the 
federal government.56 TO make it easier for states to comply, Harlan 
argued, the Court would tend to water down the protections. At least 
in the area of trial by jury, there is reason to believe that he was correct. 

By the 1960s Supreme Court precedent had made it fairly clear 
that the jury referred to in the Constitution contained twelve mem- 
bers and had to be unanimous. From its decision in Banon v. Baltimore 
in 1833 until the ~ g h s ,  the Supreme Court had indicated that the 
jury trial provisions of the Sixth and Seventh Amendments did not 
apply to the states. (As far as the Seventh Amendment is concerned, 
the rule remains undisturbed.) As a result, some states had experi- 
mented with different types of juries-less-than-unanimous juries 
and juries of fewer than twelve. 

Once the Sixth Amendment right to jury trial was applied to the 
states, the Warren Court faced the prospect of overturning a number 
of otherwise lawful convictions or at least of voiding procedures estab 
lished by several states. When the Court had held that the right tojury 
trial applied to the states in the case of Duncan v. Louisiana, it had 
sidestepped the question of whether or not the jury trial was to be 
defined, in accordance with the Court's precedents, as requiring twelve 
unanimous jurors.57 

The first assault on the conventional idea of a jury was the 1970 
Supreme Court decision in Williams v. F l ~ ~ ~ % o l d i n g  that juries of 
twelve were not constitutionally required. Justice Marshall was the 
lone dissenter. It seemed possible that the Court might require the 
states to provide jury trial but strip the institution of all of its historic 
characteristics. 

Next, by a margin of 5 to 4, the Court, now under Chief Justice 

Burger, held in 1972 that state criminal juries need not be unanimous.59 
The effect of these two decisions-allowing nonunanimous jury ver- 
dicts and juries of less than twelve-was to change the nature of 
constitutionally required juries. Juries of less than twelve were less apt  
to include minority members of the community o r  those sympathetic 
to minority rights. The  result was that the institution provided less 
protection to the politically o r  religiously unorthodox or to racial o r  
other minorities. Nonunanimous jury verdicts had the same effect, to 
an even greater degree. If a couple ofjurors insisted on protecting the 
rights of members of an unpopular political, religious, o r  racial 
minority, their views could simply be ignored.60 

With a Court strongly devoted to civil liberties, the effect of these 
rules would be mitigated. DeJonge's Oregon conviction by a v o t ~  of l o  
to 2 for addressing a rally sponsored by Communists, for instance, 
had been overturned by the Supreme Court. 

The jury system in seventeenth-century England and eighteenth- 
century America was seen as a protection against a government deter- 
mined to crush its political enemies. For this function, imperfectly 
realized as it is, size and unanimity were crucial. Courts, on the other  
hand, were viewed with suspicion-more likely than jurors to d o  the 
bidding of the government against claims of individual liberty. T h e  
years of the Warren Court tended to obscure the extent to which this 
assessment of the role of the courts has been true throughout much 
of American history6' 

Whether the Fourteenth Amendment applies a single standard to 
the states and national government also arises in the context of guaran- 
ties of freedom of expression. The  second Justice Harlan and others 
argued for a dual standard. As William W. Van Alstyne noted, a dual 
standard could actually w i d e  greater protection for speech and H press at the federal leveL6 States, necessarily, must have broader police 
powers than the federal government. 

To these intriguing questions, the debates surrounding the Four- 
teenth Amendment provide no clear answers. Still, the restrictions of 
freedom of speech and other basic liberties in the South before the 
Civil War were justified under the police powers of the states. T h e  
framers of the Fourteenth Amendment believed that the courts had 
done an inadequate job of protecting citizens from such abuses of 
state power. And Republicans had little patience with the argument 
that protection of individual rights would interfere with the legitimate 
rights of states.6s 

Partly as a result of the civil rights revolution and support given to it 
by Democratic administrations, the once solidly Democratic South 
was becoming more and more Republican. In the long run, this politi- 
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cal shift would have significant impact on the personnel of the Court. 
With the election of Richard Nixon, the personnel and philosophy 

of the Court gradually began to change. Nixon, like Barry Goldwater 
before him, had campaigned against the Supreme Court. The Court, 
he said in his 1968 Republican nomination acceptance speech, had 
gone too far in strengthening the criminal forces against the "peace 
forces."64 The answer to the problem was a "strict construction" of the 
guaranties of individual liberty, particularly those connected with crimi- 
nal justice. Ironically, the Nixon years would show that the line between 
the "peace forces" of the government and the criminal forces was less 
distinct than one might wish.65 

Nixon appointed four justices to the Court. In contrast to the 
Warren Court, the Nixan Court began to follow a strict or narrow 
interpretation of the rights in the Bill of Rights and a broad interpreta- 
tion of the power of the,gwernment. The  issue of application of the 
Bill of Rights to the states presents two separate questions: whether 
the guaranty should be applied, and the scope o r  meaning of the 
guaranty. In the Supreme Court so far, most of the controversy has 
centered on the second question. The typical restrictive method of the 
Justices has been to read the guaranties narrowly. The  trend has con- 
tinued under President Ronald Reagan.= 

The Burger Court has (with some notable  exception^)"^ refused to 
expand the protection afforded by Bill of Rights liberties and has 
instead contracted the protection afforded by them.6B A brief look at a 
number of cases reveals the trend. The  overall effect of the cases is 
expansion of government power and contraction of individual rights. 

In a wide range of cases the Court has restricted k u r t h  Amend- 
ment rights. k r  years, to justify the search, a search warrant was 
required to be supported by an affidavit containing a statement of 
probable cause. If the cause was not set out in the affidavit, the prod- 
uct of the search could not be used in evidence. In United States u 
kaW the Court abrogated that rule. Fruits of searches based on an 
officer's "reasonable" reliance on a warrant that was not based on prob 
able cause would not necessarily be suppressed.70 

Three Justices dissented from the new rule. Justice John Paul Ste- 
vens relied on history. 

The notion that a police officer's reliance on a magistrate's warrant 
is automatically appropriate is one the Framers of the Fourth Amend- 
ment would have vehemently rejected. The precise problem that 
the Amendment was intended to address was the unreasonable irtu- 
ance of warrants. As we have often observed, the Amendment was 
actually motivated by the practice of issuing general warrants 
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-warrants which did not satisfy the particularity and probable 
cause requirements. The  resentments which led to the Amendment 
were directed at the issuance of warrants unjustified by particular- 
ized evidence of wrongdoing. Those who sought to amend the 
Constitution to include a Bill of Rights repeatedly voiced the view 
that the evil which had to be addressed was the issuance of warrants 
on insufficient evidence. 

. . . . . . . . . . . . . . . . . . . . . .  
In short, the Framers of the Fourth Amendment were deeply 

suspicious of warrants; in their minds the paradigm of a n  abusive 
search was the execution of a warrant not based Qn probable cause. 
The fact that colonial officers had magisterial authorization for 
their conduct when they engaged in general searches surely did not 
make their conduct "reasonable." The  Court's view that it is consis- 
tent with our Constitution to adopt a rule that it is presumptively 
reasonable to rely on a defective warrant is the product of constitu- 
tionaLamnesia7' 

Stevens suggested that the Court was converting the Bill of Rights 
"into an unenforced honor code that the police may follow at their 
discretion." "If the Court's new rule is to be followed:' he concluded, 
"the Bill of Rights should be renamed."72 

In other cases the Court has suggested that private diaries may be 
seized and used to convict the writer of a crime,73 overruling Boyd v. 
United ~ t a t e s ; ~ ~  that a person mistakenly labeled and advertised by 
the government as an active shoplifter has no federal protection 
against such conduct, although some remedy may be available at state 
law;75 that private shopping centers may ban free speech on their 
premises, overruling prior cases to the contrary;76 that the death pen- 
alty may be imposed in spite of a jury recommendation of mercy even 
when the law at the time of the crime made the recommendation of 
mercy c o n c ~ u s i v e ; ~ ~  that states may convict persons of crimes by 
nonunanimous juries;78 and that it is not a cruel o r  unusual punish- 
ment to sentence a repeated writer of bad checks to life in prison.79 
The Court is changing the face of American liberty and law. 

Ironically, two Nixon Justices participated in. expanding the reach 
by the Fourteenth Amendment to liberty not explicitly cwered by 
guaranties in the Bill of Rights. The expansion had begun in Grirwold 
v. Cmnectinrt:O where the Court found that a Connecticut statute ban- 
ning birth control devices violated the right of privacy secured by the 
Fourteenth Amendment. The  decision produced a dissent by Justice 
Black:' who had never accepted the idea that liberties beyond those 
spelled out in the Bill of Rights were encompassed by the bur teen th  
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Amendment. The Griswold doctrine soon produced a storm center of 
constitutional controversy, the decision in Roe v. wadee2 prohibiting 
general state laws outlawing all abortions. The decision was written by 
Justice Harry A. Blackmun, a Nixon appointee, and was joined in by 
Chief Justice Burger. 

Some constitutional guaranties such as the Fourth Amendment 
and the privilege against self-incrimination have their origin in 
English law. Others, such as the First Amendment, may have been 
designed to change English law." Much of the progress in the history 
of liberty resulted from a very libertarian reading (or, more accurately, 
misreading) of the intent of the framers of the Magna Carta. Any 
attempt to freeze understanding of liberty at a certain period in his- 
tory confronts the historical fact of evolution. Judicial evolution has 
never been a one-way street. 

Although government power is greater than ever, today there are 
serious calls to restrict individual rights. Perhaps the historical pur- 
poses of the guaranties should at least set a floor, a minimal level below 
which Bill of Rights liberties should not be permitted to fall. 

If history were treated as a minimum stindard of liberty, constitu- 
tional law would have a very different shape. Many would not find the 
change an improvement. The right to bear arms, for example, would 
have to be taken seriously. In some respects, prosecution of those 
accused of crimes would be more difficult.84 

Justice Stevens's dissenting opinion in Zurchr v. Stanford ~ a i l y ' ~  is an 
example of an interpretation focused on history. A student newspaper 
had published photographs of a clash between demonstrators and 
police at a hospital. Armed with a search warrant, the police had 
searched the newspaper office for evidence bearing on the crime. The 
question presented was whether the police could search the newspaper's 
files or had to proceed by way of a subpoena. The majority of the 
Supreme Court upheld the search. 

Justice Stevens, in dissent, noted that the police power of search had 
been vastly expanded by the decision in Warden v. ~ a ~ d e n , ' %  Warren 
Court decision. That case had abolished the "mere evidence" rule. 
The  result was that warrants authorizing the search for and seizure of 
private papers became possible. Stevens noted that the framers would 
have thought the private papers were protected from seizuree7 and so, 
in Stevens's view, had not specifically directed the Fourth Amendment 
to protect against such abuses. 

Because of the privacy interest in an innocent party's private papers, 
Stevens suggested that a subpoena (which presumably would mini- 
mize intrusions into privacy) instead of a search warrant was ordinar- 
ily required by the Fourth Amendment. The  reasonableness require- 
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merit of the Fourth Amendment was to be read in light of the 
amendment's history and in light of the protection historically pro- 
vided to private papers. Stevens's opinion in the Stanford Daily case may 
not have gone far enough. But his dissent there, like his dissent in 
Leon, clearly tried to read and interpret the Fourth Amendment in 
light of its history. 

As the Court has taken a narrower and narrower view of individual 
rights, state courts have been increasingly reluctant to follow its lead. 
The result has been to reawaken interest in state cohstitutions and bills 
of rights. In a number of cases, state courts have construed their state 
constitutions to provide liberties the Supreme Court has not found in 
the federal Bill of ~ i ~ h t s . "  Just as some opponents of slavery were 
supporters of states' rights when the "slave power" had control of the 
federal government and the courts, then changed position when oppo- 
nents of slavery got control of the federal gwernment, libertarians are 
now developing a new appreciation for states' bills of rights.sg 

Two writers have noted the changing positions of Justice William J. 
Brennan, Jr., and Chief Justice Burger on the federalism issue.g0 In 
1964 Justice Brennan wrote that "the Bill of Rights is the primary 
source of expressed information as to what is meant by constitutional 
liberty."g1 In 1977 he emphasized that the legal revolution "which has 
brought federal law to the fore must not be allowed to inhibit the 
independent protective force of state law-for without it the full real- 
ization of our liberties cannot be guaranteed."92 Meanwhile, Chief 
Justice Burger has switched from urging state experimentation with 
criminal procedure to scolding state courts that find more protection 
for liberty under state constitutions than the Chief Justice and his 
colleagues find in the federal Constitution. "When state courts inter- 
pret state law to require more than the Federal Constitution requires, 
the citizens of the state must be aware that they have the power to 
amend state law to ensure rational law e n f o r ~ e m e n t . " ~ ~  

Under present law the federal protection of individual liberty is a 
minimum that states can exceed, at least so long as there is no conflict 
with federal law. State courts that clearly rely o n  state court constitu- 
tional provisions (as opposed to federal provisions) are supposed to be 
free from Supreme Court reversal. In fact, the federal Supreme Court 
has been increasingly reluctant UI find state court decisions supported 
by an independent state constitutional groundg4 Where the reliance 
on state law is crystal clear, the Court has typically not disturbed the 
state decision.95 

The case of Prunqvlrd Shopptng C-r v. ~ o b i m %  decided in ,980 
underlines some of the potential complexity of the issue of incorpora- 
tion for libertarians. In the 1930s the Court developed a rule that 
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public streets were a public forum for free speech. By the 197es & 
crowds the speaker might wish to reach had moved from downtown 
streets to private shopping malls. In 1961) the Court balanced the 
right of the property owners and the importance of freedom of expres- 
sion and found a right to free speech in common areas of shopping 
centers.97 As the personnel of the Court changed, however, the rule 
changed."   he First Amendment no longer created a public forum in 
shopping centers. 

Then the California Supreme Court interpreted its state constitu- 
tion to provide a right to speak in shopping centers. The  California 
court concluded that its state constitution "broadly proclaims speech 
and petition rights. Shopping centers to which the public is invited can 
provide an essential and invaluable forum for exercising those rights:'99 
The shopping center appealed, claiming denial of & Bill ofkights 
liberties under the First and Fifth Amendments. 

In an opinion by Justice Rehnquist, the Supreme Court affirmed 
the California decision. Justice Marshall, concurring, "applauded" the 
California decision. It was part of "a very healthy trend of affording 
state constitutional provisions a more expansive interpretation than 
this court has given to the Federal Con~titution." '~ 

Justices Byron R. White and h e l l  concurred specially. They thought 
the California rule raised serious questions under the First and Fifth 
Amendments and indicated that iia proper case they would find that 
the rule creating a public forum in common areas of shopping centers 
violated the federal Bill of Rights. 

The Burger Court has read the federal Bill of Rights increasingly 
narmwly. Usually, however, the Court has no1 held that the guaranties 
do not apply fully to the states. On occasion, though, the question is 
crucial. In Apodaa v. Oregm,lol Justice Powell found that the Four- 
teenth Amendment did not require full o r  literal application of the 
Sixth Amendment to the states. The upshot was that states could 
convict people in criminal cases by non&animous juries. Later, in 
Ballew u ~ e m ~ i a , ' ~ ~  two Justices, Burger and Rehnquist, joined Justice 
Powell's wsition that the Fburteenth Amendment did not fullv incor- 
porate the Sixth Amendment right to jury trial as a limit on the 
states.loS But in Ballew the difference in philosophy did not produce a 
difference in result. All the Justices agreed that states could not con- 
vict people by five-person juries. The majority reached this result 
under the Sixth Amendment, which it found incorporated by the 
Fburteenth. Justices Powell, Burger, and Rehnquist reached the same 
result under a "fundamental fairness" reading of the due process 
clause. lo4 

So far, at least, the broad call to free the states from the commands 
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of the federal Bill of Rights has received very little encouragement 
from decisions of the Supreme Court. The call to restrict the content 
of the guaranties has already had considerable judicial success. That  
demand entered the political system earlier and has had fairly broad 
public support. 

In the long run, decisions of the Court are affected by the philoso- 
phy of the Justices. The fact that a growing body of political opinionlis 
clamoring to free the states from federal protection of the guaranties 
of individual liberty contained in the Bill of Rights is a disturbing 
development. 

The Court can change direction-if it chooses-and allow states to 
violate the Bill of Rights. It cannot, however, justify this result by a fair - 

reading of history. 



Conclusion 

Opponents of slavery never had much success in the courts. In the 
early years of the Republic a few state decisions held that slavery vio- 
lated libertarian guaranties of state constitutions. As time went on, 
however, the judiciary paid less and less attention to the claims of ... 
llberty and more and more attention to the needs of slaveholders.' 

Robert Cover, in his original and thoughtful study of the antislavery 
cause and the judicial process, argued that even antislavery judges 
followed a positivist approach to constitutional law. According to Cover, 
they rendered decisions against fugitive slaves because of their con- 
ception of the proper role of a judge. The judge followed positive 
law (whether it was morally right o r  wrong). He was bound by the 
intention of the framers, in the case of a constitution, or of the 
legislature, in the case of a statute. H e  operated on neutral principles 
-the values he pursued were those of others, not his own. Cwer 
found that the judicial response to antislavery was formal and 
mechanical. He concluded that "given a particularjuristic competence, 
there will be very specific consequences to and limits on the perfor- 
mance ofjudges caught in the moral-formal dilemma. If a man makes 
a good priest, we may be quite sure he will not be a great prophet."2 

Judges who conscientiously follow the law d o  find their discretion 
limited by the legal process. Judges operate within a tradition that 
requires them to honor rules set by others, to follow the text of consti- 
tution and statutes, and to make decisions within an historical tradition. 
But the area of discretion is far wider than is typically recognized. 

In some cases the text, history, and the intent of the framers provide 
fairly clear answers. By the prevailing jurisprudence of the nineteenth 
century, at least, in such cases thejudge was required to follow the law, 
even if it produced morally unacceptable results. The question of the 
legality of slavery in the original southern states was one where text (if 
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read in light of the records of the federal convention), history, and 
intent pointed in the same direction. By prevailing nineteenth-century 
legal thought, a federaljudge in Mississippi was simply without power 
to free one of Mississippi's slaves. The law did not give the judge the 
power to prevent a crime against humanity. 

Even this case, however, is not perfectly clear. As the radical constitu- 
tional abolitionists showed, a strong antislavery argument could be 
made on behalf of the slave in Mississippi- based only on the constitu- 
tional text.' If one goes beyond the text to look at  history, intent, o r  
past interpretations, the argument loses much of its force. 

To view the radical abolitionist argument solely in terms of legal 
methodology (and to give it a failing grade o n  that score) is to miss 
much of its point. The argument highlighted the contradiction of a 
union established to promote liberty but that protected slavery. I t  con- 
fronted slavery with the words of the Bill of Rights. Although the 
argument never persuaded most opponents of slavery, it probably had 
a significant role in producing a second, more moderate antislavery 
constitutional theory. 

Under this moderate antislavery theory, the federal government 
lacked power to abolish slavery in the original southern states. But the 
Constitution, under the due process clause, made slavery illegal in all 
federal territories. The Constitution also protected the right of  Ameri- 
can citizens to go to southern states and speak against slavery and 
protected the other rights of citizens in the Bill of Rights. Furthermore, 
the Constitution protected the rights of free blacks and guarantied 
them procedural protections before they were kidnapped o r  seized by 
federal officers and shipped off to a state where they were presumed 
slaves because of their color. 

The mainstream of antislavery legal thought operated at the margins. 
At first, at least, it did not go to the heart of the evil by finding slavery 
illegal in the southern states. But it contained the institution within its 
boundaries, protected the rights of its opponents to attack the  evil at 
its point of origin, and insisted on constitutional protections for free 
blacks. It called upon a grand tradition of American history, the  tradi- 
tion of liberty. 

Although radical antislavery legal thought was impossible to recon- 
cile with the history of slavery and was difficult to reconcile with parts 
of the constitutional text, mainstream antislavery thought was a differ- 
ent matter. It was a more reasonable, if creative, application of the 
traditional legal method. That some of its conclusions were doubtful 
as a matter of history does not distinguish it from other legal ideas 
that have achieved, for a time at least, the force of law. 

Robert Cover noted that judges who decided in favor of slavery 
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insisted that the law required the result they r e a ~ h e d . ~  In fact, 01 
course, even within a formal and mechanistic system that followed a 
positivist approach to the law, the judges had far more latitude than 
they admitted-and used that leeway to protect slavery. This fact is 
underlined by the decision in Prigg v. Pennsyl~ania.~ 

In the 1830s blacks in northern states faced capture and transporta- 
tion south as alleged slaves. Northern states, concerned with the plight 
of blacks in their states, responded by passing personal liberty laws. 
The laws guarantied procedural rights to blacks before they were 
shipped south. Pennsylvania passed an antikidnapping law as well, 
punishing those who removed blacks from Pennsylvania without proper 
legal process. Prigg had been convicted of kidnapping for capturing a 
fugitive slave in Pennsylvania and taking him to Maryland without 
legal process. In the Supreme Court, Justice Story reversed Prigg's 
conviction. According to Story, the fugitive slave clause of the Constitu- 
tion was self-executing. The  slaveholders had a "positive unqualified 
right" to recapture a slave by private effort anywhere in the country.6 

As Don Fehrenbacher noted, Pngg held that the slaveholder in effect 
carried the law of his slaveholding state with him into the free states: 
"One half of the nation must sacrifice its presumption of freedom to 
the other half's presumption of slavery, and the historic English princi- 
ple of in fivorem l iberk  was reversed where fugitive slaves were 
involved." Furthermore, Fehrenbacher noted, "Story coolly ignored . . . 
the argument of counsel for Pennsylvania that the law of 1793, in 
certain of its provisions, violated the personal rights guarantied by the 
privileges and immunities clause, by the Fourth Amendment, and by 
the due process clause of the Fifth Amendment." Blacks wrongfully 
claimed as slaves were deprived of basic constitutional rights.' 

Whatever else one may say for the decision, it was not the inevitable 
result of the commands of the law, whatever the system of jurispru- 
dence used. The decision was one based on policy. It sought to pro- 
mote the stability of the Union at the expense of the constitutional 
rights of individual blacks. In the final analysis the policy may have 
been misguided. Like the later Dred Scott decision, Prigg may have 
contributed as much to disunion as to union. 

Fehrenbacher suggested that racism was fundamental to the decision. 
The Court refused to pay any attention to the problem of kidnapping 
of free people-"a refusal that would have been inconceivable if the 
victims had been white.''8 

One segment of the antislavery movement essentially accepted the 
Court's view of the Constitution as a proslavery compact and "focused 
on the nature of moral obligation to such laws." The other part of the 
movement, according to Cover, "was forced to the anomalous position 

that the Constitution could not mean what the Justices were saying it 
meant."9 But unless one surrenders entirely to positivism, the Constitu- 
tion is not simply what the judges say it is. The  law in a particular case 
is what the judges say it is. The Constitution is a different matter. The  
document has a text, history, and tradition of its own. There  is nothing 
anomalous about the argument that the judges were misreading it. 

The argument that the Supreme Court had misread and perverted 
the Constitution was made by leading Republicans. Probably the most 
notable case was Abraham Lincoln's response to the Dred Scott decision. 
Lincoln thought the decision was wrong and refused to accept it as a 
rule of political action. "We propose," he said, "so resisting it as to have 
it reversed if we can, and a new judicial rule established in its place."'0 

Republican legal thought departed, on a number of points, from 
judicial orthodoxy established by the Supreme Court'and perhaps also 
from historic purposes of the Constitution. To dismiss it for that reason 
ignores the high function it served. For such legal thought was not 
simply or even primarily directed at convincing courts that their prece- 
dents required an antislavery o r  libertarian result in specific cases. It 
served a prophetic function, the function of recalling Americans to 
their commitment to liberty. It mustered the Bill of Rights into the 
political battle against slavery. 

By 1866 leading Republicans in Congress and in the country at 
large shared a libertarian reading of the Constitution. The  Consti- 
tution meant what its preamble said. It established liberty. Liberty 
was understood in terms of the fundamental guaranties of liberty 
set out in the Constitution itself. For many Republicans that did 
not exhaust the meaning of the word, but that was i t .  core. With 
the abolition of slavery, liberty extended to all citizens, white and 
black. 

The idea that the Constitution protected fundamental liberties of 
citizens against state action was accepted by Republicans of all political 
persuasions. Its most ardent exponent was John Bingham, a conserva- 
tive to centrist Republican. Bingham's greatest problem in getting the 
final draft of his proposal for a Fourteenth Amendment accepted was 
not that it departed from what Republicans thought appropriate. It 
was that many Republicans had so convinced themselves of the correct- 
ness of their constitutional views that they considered the Fourteenth 
Amendment superfluous. They thought blacks were already citizens; 
that states were already prohibited from depriving free persons of due 
process; that all the privileges or immunities o r  rights of American 
citizens protected them throughout the nation, even in the South. A 
major part of Bingham's argument in favor of his amendment was to 
point to the decision in Barson where the Court had held the guaran- 
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ties of the Bill of Rights did not limit the states. What, Bingham asked, 
have gentlemen to say to that? 

At least one thing the gentlemen had to say was to point out that 
Bingham had not gone far enough. For Bingham also believed that 
the Bill of Rights limited the states and that the Supreme Court deci- 
sions on the subject were wrong. His first draft merely gave Congress 
power to enforce the Bill of Rights, failing to protect the rights if the 
old proslavery coalition returned to political power. 

The power to enforce the Bill of Rights was a central concern for 
Republicans. The chairman of the House Judiciary Committee had 
justified the Civil Rights bill on that basis." But the power to enforce 
alone was not sufficient to make the rights secure. A second complaint 
by Radical Republicans was that the amendment left out a basic liberty 
-the right of blacks to vote. A third complaint with the prototype of 
Bingham's amendment was that it would allow Congress to pass laws 
on all subjects traditionally covered by state law. 

Another problem was that the first draft of the amendment used 
the words in article I\! section 2 in defining privileges and immunities. 
The use of the very language of article IV tied Bingham's proposal to 
words whose meaning was disputed. Did the article mean only, as 
Democrats insisted, that the citizens of each state should be entitled 
when visiting other states on a temporary basis to the same basic rights 
enjoyed by the citizens of the state visited under its state law? Were the 
privileges merely and solely created by state law? Did Republicans in 
Virginia enjoy exactly the same freedom of speech to attack slavery as 
citizens of Virginia enjoyed-that is to say none? Obviously, such a 
cramped reading of article 1V had little appeal to Republicans. 

In response, leading Republicans insisted on a reading of article IV  
that not only secured equality but that protected fundamental rights 
of American citizens. They read article IV to say "the citizens of each 
state shall be entitled to all privileges and immunities of citizens of the 
United States in every state." For them, article IV secured absolute 
rights of American citizens that the state could not deny. It is not 
possible to show that all Republicans shared this reading. But it is 
indisputable that leading Republicans in 1866 read the article to pro- 
tect fundamental national rights that the states could not abridge. 
Their colleagues did not directly contradict them on this point. 

At any rate, the ambiguity was corrected by the final draft of the 
Fourteenth Amendment. It clearly protected national rights, not sim- 
ply those under state law. In 1871 Senator Frelinghuysen emphasized 
that the Fourteenth Amendment protected an absolute body of national 
privileges from state action. In this respect it was different from the 
privileges and immunities clause of article I\! section 2 as construed by 

the courts. According to Frelinghuysen, "Whutmer may have been the 
inhtion of the framers of the Constitution," the courts had limited article 
I\! section 2 to protection against discriminati~n. '~ 

Furthermore, it is clear that Republicans thought the Fourteenth 
Amendment protected freedom of speech and of the press and other 
basic constitutional rights.'' Their statements on this question alone 
am sufficient to dispel the notion that the amendment in general and 
the privileges or immunities clause in particular protected only the 
right to equality under state law. Once this fact is recognized, one 
branch of the argument against application of the Bill of Rights to the 
states under the amendment collapses. The  hypothesis that the amend- 
ment was exactly the same as the Civil Rights bill a n d  that the bill only 
provided for equality in certain rights under state law is simply refuted 
by the evidence that Republicans thought the amendment protected 
absolute rights to freedom of speech, to assemble, to bear arms, and 
to due process that states could not abridge. 

In a real sense one can never prwe that the amendment was designed 
to apply the Bill of Rights to the states. One can simply take the 
hypothesis and see how well it fits the evidence. T h e  hypothesis fits the 
evidence very well indeed. On  the other hand, one can take the con- 
trary hypothesis-that except for due process (without substantive 
content or the procedural content of the Bill of Rights) the amend- 
ment only provided for equality under state law. Tha t  hypothesis can 
be refuted easily and is impossible to reconcile with most of the 
evidence. - - -  

The great controversy is h w  to take the absence of evidence. One 
group treats the absence of statements that the Fourteenth Amend- 
ment will apply the Bill of Rights to the states as evidence that no such 
purpose was intended. (For this group, statements that the amend- 
ment will require states to obey all rights of citizens of the United 
States are not good enough.) If Republicans in the state legislatures 
failed to say anything about the meaning of the amendment, silence is 
taken as an admission that they did not intend to apply the Bill of 
Rights to the states. If speaken failed to discuss the meaning of section 
I ,  the omission is treated as proof positive that no  intent to apply the 
Bill of Rights existed. Hwever, many speakers did not mention the 
due clause of the amendment. Surely such failure cannot be 
taken as an acceptable basis for reading the clause out of the 
amendment. 

One way to test the argument that silence precludes the 
of the Bill of Rights to the states is to turn it on its head. 
Republicans to say that the amendment was not 
Bill of Rights to the statescould be taken as proof 
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so apply it. At first the argument may seem absurd. When one recalls, 
however, that there was a consensus among Republicans in the cam- 
paign of 1866 that the amendment would protect rights of American 
citizens, and when one recalls that leading Republicans numbered 
among those rights the right not to be deprived of Bill of Rights 
liberties by the states, the argument makes at least as much sense as its 
opposite. 

Most Republicans believed that the slates were already required to 
obey the Bill of Rights. They did not accept the positivist notion that 
the Constitution was merely what the Supreme Court of the moment 
said it was. For many Republicans, the amendment merely declared 
constitutional law properly understood. Not a single Republican in the 
Thirty-ninth Congress said in debate that states were not and should 
not be required to obey the Bill of Rights. Barron u. Baltimore was 
mentioned only when Republicans urged its repudiation.I4 

The best way to understand the Republican reading of the Thir- 
teenth Amendment and the Civil Rights bill is to recognize that those 
pieces of legislation reflected the preexisting liberties of American 
citizens. The  Thirteenth Amendment freed the slaves. As a result, 
Republicans thought, they were made citizens of the United States. AS 
citizens they were protected in the basic rights of American citizens, 
including protection of Bill of Rights liberties from state infringement. 
Slavery had deformed the law and diverted it from protections of the 
citizens' rights. Abolition of slavery was expected to reinvigorate the 
Constitution as a document protecting basic liberties. 

The Civil Rights bill attempted to write this understanding into law. 
Republicans thought that the freed slaves were citizens. The Civil 
Rights bill said so. They were entitled to equal protection of state law. 
The  Civil Rights bill said so. Citizens, by Republican understanding, 
were also entitled to protection of their Bill of Rights liberties from 
state violation. By vesting blacks with the full and equal benefit of all 
(not just state) laws and proceedings for the security of person and of 
property as enjoyed by white citizens, the Civil Rights bill (according 
to Republican legal thought) also secured protections of the Bill of' 
Rights to blacks. 

&me scholars have relied on Republican statements that the Four- 
teenth Amendment was already effectively in the Constitution, or 
already there except for equal protection, to bolster their contention 
that the amendment was not intended to apply the Bill of Rights to 
the states.15 By comparable logic, one might argue that the amend- 
ment did not make blacks citizens o r  did not require the states to 
accord due process because some Republicans thought the Constitu- 
tion provided for these things before its amendment. 

Conclusion z 1 9  

The main argument scholars have made to prove that the Four- 
teenth Amendment was not designed to apply the Bill of Rights to the 
states is that most of its supporters did not say the amendment would 
apply "the Bill of Rights" to the states, and that some did say that  the 
Civil Rights bill contained the same principles as those set out  in the  
amendment.'6 This insistence that supporters of the amendment 
should use the phrase "Bill of Rights" is curious. When Congressman 
Bingham used the phrase, these very scholars insist that he did not 
really mean the amendments to the Constitution but was using the 
phrase in some technical sense, never heard of before o r  since. I n  any 
case, advocates of section I did use phrases that included Bill of Rights 
liberties. In fact, they used phrases that were more accurate, since the 
rights of American citizens include, but are not limited to, those in the 
Bill of Rights. 

Both in the Thirty-ninth Congress and in the campaign of I 866 and 
during ratification, supporters said that the amendment would secure: 
all nghh of citizens of the United States;17 the rights thrown around 
the citizen by the supreme law of the land;" all his rights to every 
citizen;Ig the privileges conferred on every citizen by the federal 
~ o n s t i t u t i o n ; ~ ~  the full enjoyment of all constitutional rights;" every 
right guarantied by the ~ o n s t i t u t i o n ; ~ ~  constitutional rights;2s individ- 
ual freedom and civil liberty;24 immunities such as freedom of speech;25 
civil liberty and civil rights;26 protection of life, liberty, and property;27 
all the rights that the Constitution provides;2%nd the rights of  citi- 
zens enumerated in the ~ o n s t i t u t i o n . ~ ~  In evaluating the meaning of 
these bmad statements, it is important to remember that they referred 
to constitutional limitations specifically placed on the states in the 
interest of liberty. Statements such as these have been rejected by some 
scholars as too broad. However, when Republicans mentioned particu- 
lar rights in the Bill of Rights, such as freedom of speech, these same 
critics reject their statements as too narrow." 

Today, the idea that the states should be required to obey the Bill of 
Rights is under attack, an attack advanced in the name of history and 
the duty of fidelity to the intention of its framers. States, we are told, 
must be free to experiment. 

To ignore o r  dismiss the argument for freeing the states from 
the Bill of Rights base misses the point of how the judicial system 
works. By a widely accepted mythology, we live in a nation where 
the constitutional rights of the individual are so sacred that they 
are protected from the power of government, even from the power 
of the majority. In fact, of course, the rights of the individual are 
protected only so long as judges hold these rights in high esteem. 
Shifts in political power produce shifts in judicial personnel. Such 
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shifts regularly change the way the judges interpret the righb of 
individual. 

Those concerned with the maintenance of liberty have two poenu  
devices at their command to protect individual rights. They may urh 
to persuade the judges and they may seek to persuade the people. I,, 
both cases the question of legitimacy is a crucial one. When the p u b  
becomes convinced that an institution, o r  a rule of law, is illegitimar, 
the institution or the rule loses much of its power. If a judge beconw, 
convinced that a rule is not legitimate, the rule will be changed, 
least if the judge is a justice of a supreme court and if he can convince 
a majority of his colleagues. 

History provides one type of legitimacy It can teach a decent rcspl 
for guaranties of liberty, guaranties that might otherwise be dismid 
as unreasonable interferences with the necessary power of governmcl,i 
Many judges and many citizens will not be deflected from their philw, 
phies or  agendas by examination of the history of liberty. One 'An 
only hope that enough will consider the meaning of history to makt A 

difference or  that other criteria of legitimacy will receive sufficlc~~t 
acceptance to provide a basis for bolstering the law as an insti tul~ 
guarantying liberty and justice. 

T h e  framers of the Fourteenth Amendment had lived throuKh 
thirty years of state and federal experiments with the rights in the B~ll  
of Rights. The  history of those years shows, as clearly as history shw 
anything, the need for strict adherence to the rights in the Bill ul 
Rights. 

As Justice Black noted in dissent, in Adamson v. California: 

1 cannot consider the Bill of Rights to be an outworn 18th Centun 
"strait jacket". . . . Its provisions may be thought outdated abstrac- 
tions by some. And it is true that they were designed to meet ancicnt 
evils. But they are the same kind of human evils that have ernergrd 
from century to century whenever excessive power is sought by thc 
few at the expense of the many In my judgment the people of no 
nation can lose their liberty so long as a Bill of Rights like oun 
survives and its basic purposes are conscientiously interpreted. 
enforced and respe~ted.~'  
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I Fairman, "Does the Fourteenth Amendment Incorporate the Bill of 
Rights?" 2 Stan. L. Rev. 5 (1949). For a reply to which I am indebted 
throughout this chapter and elsewhere, see Crosskey. "Charles Fairnian, 
'Legislative History,' and the Constitutional Limitations on State Authority," 
22 U. Chi. L. Rev I (1954) (hereinafter cited as Crosskey). 

2 Adamson v. California, 332 U.S. 46, 71 (1947) (Black, J., dissenting). 
3 Fairman, supra note I .  at I 34. 
4 Duncan v. Louisiana. 391 U.S. 145 at 510 (Harlan. J.. dissenting). 
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703, 71 1-1 2 (1975). 
6 J .  tenBroek, The Antislavery Origins o/ the Fourleenth Amendment (195 1); 

Graham, "Our Declaratory Fourteenth Amendment:' 7 Stan. L. Rev. g 
(1954); Graham, "The Early Antislavery Backgrounds of the Fourtee~~th 
Amendment" (1950)~ Wisc. L. Rev. 479. 

7 Fairman, supra note I ,  at  I I - I 2. 
8 Id. at 12. 

g Id. at 42-50, 72-73. 
l o  Id. at 15-16. 
I I C. Fairman, V1 History ofthe Svpreme Court ofthe United States: Recmtnu- 

lion and Reunion 1886-88 Part One 335 (1971). 
12 Fairman, supra note 1, at I 7. 
13 Id. at 22. 

14 Id. at 25-26. 
15 Id. at 25. 
16 Id. 
I 7 Id. at 25. 
18 Id. at 26. 
19 Id. at 26. 
20 Id. at 27-28. 
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about h e  Bill of Rights) is in error. Bingham actually said that the word 
property had been in the Bill of Rights since I 789, a correct statement 
since the Bill of Rights was proposed by Congress in that year. Id. at 
30-31. 

22 Id. at 32. 
23 Id. at 33. 
24 Id. at 33. 
25 Id. at 33-34. 
26 Id. at 35-36. 
27 Id. at 38. 
28 Id. 
29 Cong. Globe, 39th Cong., 1st sess., 1294 (Wilson); see aLso 1835-36 

(Lawrence) and 474 (Trumbull). 

30 Fairman, supra note I ,  at 39. 
31 Id. 
32 Id. 
33 Id. at 40. 
34 Id. at 41. 
35 Id. at 42. 
36 Id. at 43. 
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38 Id. at 45. 
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41 Id. at 45. See Cong. Globe, 39th Cong., is1 sess., 432, 813,  816 
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42 Fairman, supra note I ,  at 47. 
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46 Id. at 58. 
47 Id. at 63. 
48 Id. 
49 Id. at 65. 
50 Id. at 74. 
51 Id. 
52 Id. at 75-76. 
53 Id. 
54 Id. at 77. 
55 Id. at 97. 
56 Id. at 139. 
57 Id. 
58 Id. at 26-27. 
59 Id. at 25-26, 32 (Bingham), cf. 17 (Trumbull), 39 (Thayer) "an easy 

target:' 
60 Cong. Globe, 39th Cong., 1st sess., 1064 (1866); see Crosskey. su* 

note I .  at 30-33. 
61 Cong. Globe, 39th Cong., 1st sess.. at 1089. 
62 ComPare d. at 1089 with 1095. 
63 Fairman, supra note I ,  at  27. 
64 Cong. Globe, 39th Cong., 1st sess., 1090 (1866). 
6 5  Id. 
66 Id. 
67 Id. 
68 Id. 
69  Id. 
70 Id. 
71 Id. at 1065. 
72 Id. at 1089. 
73 Id. at I 294. 
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74 Id. at 2883. 
75 Id. at 2459. 
76 E.g. ,  id. at 3069 (principles of Civil Rights bill protected by the 

amendment), 2498 (power to pass bill given by amendment); 2545 
(Bingham on need for amendment to give power to pass bill). 

77 Id. at 2883. 
78 Id. at 1266 (Raymond), I 153 (Thayer). 
79 Id. at e.g., 340 (Cowan), I 183 (Garfield), I 263 (Broomall). 1629 (Hart), 

1838 (Clarke), 1072 (Nye). 
80  Id. at I 153. 
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82 Cong. Globe, 39th Cong., 1st sess., 654, 743, I 292 (1866). 
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84 See note 79 supra. 
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( 1954). 
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99  Morris, supra note 91, at 78. 
loo Id. 
I O I  Id. at 137. 
102 Id. at 138. 
103 Cong. Globe, 38th Cong., 1st sess., 2919 (1864) (Morris). At least some 

southern states had denied slaves the right to trial by jury. See State v. 
Dick. 4 La. Ann. 182 (1849); Avins, "Incorporation of the Bill of Rights: 
The Crosskey-Fairman Debates Revisited:' 6 Harv. J .  Legis. I ( 1968). 

104 11 LegalPapers ofJohn A d a m  200-201, 207 (L. Wroth and H. Zobel eds. 
1965). D. Fehrenbacher, The Dred Scott Care I 2 2  ( I  978). 

105 A. Howard, The R w d  from Runnymede 341 (1968). 
106 Fairman, supra note I ,  at 59. 
107 Ndional Party Phf innc  27, 32-33 (D. Johnson ed. 1956). See Cong. 

Globe, 37th Cong., 2d sess., 1638-39 (1862). 
108 Cong. Globe, 39th Cong., 1st sess., logo (1866). 

Notes to Chapter q 245 
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"3 Id. at 39th Cong., 1st sess., 430, 1034 (Bingham). 
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120 Id. at 1277. 
121 Id.at 461,462. 
122 Id. at 1288-1289. 
123 Id. at 1291. 
124 TenBroek, Equal under Law 214 (1965; original ed. 1951) (hereinafter 

cited as tenBroek). 
125 Cong. Globe, qnd Cong., 1st sess., appendix 84 (1871). 
126 TenBroek, supra note 124, at 238. 
127 Id. at 239. 
128 E.g., Cong. Globe, 39th Cong., 1st sess., 340, appendix 67, I I 83, 1628-29, 

1072,654.743. 1292, 1266, 1294. 
129 Graham. "Our Declaratory Fourteenth Amendment," 7 Stan. L. Rev. 3 

(1954) (hereinafter cited as Graham). 
130 Id. at i g  n.80. 
131 Cong. Globe, 39th Cong., 1st sess., 2765-66 (1866). Emphasis added. 
132 Graham, supra note I 29, at 18 n.80; note 131 supra. 
133 Graham, supra note 129. 
134 Friendly, "The Bill of Rights as a Code of Criminal Procedure," 5 3  Cal. L. 

Rev. 9299 934-35 ('965). 
135 Id. 
136 E.g., see notes 183-202, chapter 2 supra. 
137 M. Conant, 'Antimonopoly Tradition under the Ninth and Fourteenth 

Amendments: Slaughter-House Cases Re-Examined," 31 Emory L. J. 
785.817 (1982). 

138 Cong. Globe, 39th Cong., 1st sess., 2765-66 (1866). 
139 Berger, "Incorporation of the Bill of Rights in the Fourteenth Amend- 

ment: A Nine-Lived Cat," 42 Ohio St. L. J. 435 (1981) (hereinafter cited 
as Berger, "Incorporation"). 

140 In addition to Crosskey. "Charles Fairman, 'Legislative History,' and the 
Constitutional Limitations on State Authority," 22 U. Chi. L. Rev. 1 (1954) 
(hereinafter cited as Crosskey), see, e.g., H. Abraham, Freedom and the 
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The Adoption of h e  Fourteenth Amendment (1908); J. James, The Framing of 
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the Fourteenth Amendment 85, 130 (1965); H. Hyman and W. Wiecek, 
Equaljustice u d r  Law, Constitutional Development I 835 - 1 875, chapter 1 1 

(1982). For balanced appraisal of Crosskey's work, see C. Pritchett, ~h 
American Constitution 376-82 (1959). See aLro C. Swisher. American Consti. 
tutional Development 329-34 (1954). For an article (which 1 initially 
overlooked) rejecting Fairman's analysis, see Avins, "Incorporation of the 
Bill of Rights: The Crosskey-Fairman Debates Revisited," 6 Harv. J. Legis. 
I (1968). For another article rejecting Fairman's analysis, see Kaczormki, 
"Searching for the Intent of the Framers of the Fourteenth Amendment: 
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Fairman. "Does the Fourteenth Amendment Incorporate the Bill of 
Rights?" 2 Stan. L. Rev. 5 (1949) (hereinafter cited as Fairman). 
Berger, "Incorporation," supra note I 39. 
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See chapter 2, supra. 
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Berger, "Incorporation." supra note 139, at 441 -42. See, Fairman, 
Reconstruction, supra note I I I ,  at 335. 
Berger, Govemment by judiciary, at 39 passim (1977) (hereinafter cited as 
Govemment by Judiciary). 
Govemment by judiciary, supra note 147, at 40; Dred Scott v. Sandford, 60 
US. (19 How.) 393, 422 (1 857). 
Govemment by judiciary, supra note 147, at 40, 
Id. at 39-40. 
Barron v. Baltimore, 32 U.S. (7 Pet.) 243. 247 (1833). 
6 E Cas. (No. 3230) 546 (C.C.E.D. Pa. I 823). 
G w m m e n t  by jud ic iaq  s u p  note 147, at 22,36,41,43. 
See Id. Soifer has come, independently, to some remarkably similar con- 
clusions as to Berger's treatment of the privileges and immunities question. 
"Protecting Civil Rights: A Critique of Raoul Berger's History," 54 N.Y. 
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mpra. 
163 Govemmeni byjuduiary, supra note 147, at 38. 
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422-23 ( 1 8 ~ ~ ) .  
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177 Id. at 49-51. 

Berger, "Incorporation," supm note 139, at 442. 
Id. 
Cong. Globe, 39th Cong., 1st sess., 599 (1866). 
Id. at 1757, 
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193 Cong. Globe, 39th Cong., 1st sess., 1837 (1866). 
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201 Id. at 1833. 
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(March 4, 1865-March 3, 1873); unsuccessful candidate for renomim- 
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can Congress 1774-1971, gzd Cong., 1st sess. (1971). 

213 J. James, The Framing of the Fourteenth A m d m m t  86 (1965) (hereinafter 
cited as James). 
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222 Id. at 1089. 
223 Compare Cong. Globe, 38th Cong., 1st sess., 1202  (1864) with Id. at 39th 

Cong., 1st sess., 1294 (Wilson); id. at 1 153, I 270 (Thayer). 
224 Berger, "Incorporation," supra note 139, at 450. 
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State (being ipso facto citizens of the United States) shall be entitled to  all 
privileges and immunities (supplying the ellipsis 'of the United States') in 
the several States." Cong. Globe, 39th Cong., 1st sess., 158 (1866). See 
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the omitted portion was insignificant, a mistake that assisted his case. 

238 Berger, "Incorporation," supra note 139, at 451 (quoting Cong. Globe, 
39th Cong., 1st sess., 1292 (Bingham) (1866). 
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290 See B. Kendrick, The Journal o/the Joint Committee o/ Fijken on Recomtruc- 

t i m  6 1 ( 191 4) (hereinafter cited as Kendrick). 
291 James, supra note 213, at 120; Cong. Globe, 39th Cong., 1st sess., 7286 

(1866). 

Notes to Chapter 5 

586 (Donnelly) (1866). 
294 Id. at 2765-66 (Howard), logo (Bingham). 
295 Cong. Globe, 39th Cong., 1st sess., 2462 (Garfield-referring to the 

principles of the Civil Rights bill), 2896 (Howard-rights of citizens 
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