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The present moment discovers a new face in our affairs. Our object 
has been all along to reform our federal system and to strengthen 
our governments, to establish peace, order and justice in the com- 
munity; but a new object now presents. The plan of government 
now proposed is evidently calculated totally to change, in time, our 
condition as a people. Instead of being thirteen republics under a 
federal head, it is clearly designed to make us one consolidated gov- 
ernment. . . . Thisconsolidation of the states has been the object of 
several men in this country for some time past. Whether such a 
change can ever be effected in any manner, whether it can be ef- 
fected without convulsions and civil wars, whether such a change 
will not totally destroy the liberties of this country, time can only 
determine. 

-Richard Henry Lee, 1787 

The real revolution in that country was not what is called the Revolu- 
tion, but is a consequence of the Civil War; after which arose a plu- 
tocratic elite; after which the expansion and material development 
of the country was accelemted; after which was swollen that stream 
of mixed immigration, bringing (or rather multiplying) the danger of 
development into a caste system which has not yet been quite dis- 
pelled. For the sociologist, the evidence from America is not yet ripe. 

-T. S. Eliot, 1949 

THE 
CONFEDERATE 
CONSTITUTION 
OF 1861 



Introduction 

The Confederate States of America, politically established in 1861 
and militarily extirpated in 1865, was neither simply a historic acci- 
dent initiated by radicals attempting to prolong the life of an anach- 
ronistic system of labor nor the product of "fire-eating" political 
opportunists seeking personal aggrandizement at the expense of 
their fellow citizens. These factors had an impact, but in the final 
analysis the Confederate States of America was the consequence of 
a constitutional crisis the origins of which could be traced back to 
the U.S. Constitution of 1789. It was not a crisis for constitutional 
government per se, but the consequence of an incrementally chang- 
ing constitutional arrangement increasingly unacceptable to the 
southern section of the Union. The Southerners did not abandon 
constitutional government; to the contrary, they reaffirmed their 
commitment to constitutional government under the auspices of the 
Confederate Constitution. 

From the Southerners' perspective what they abandoned in 1861 
was the deterioration of American constitutionalism, a deterioration 
initiated and sustained by their political rivals in the North. In July 
of 1861 the moderate Alexander H. Stephens, vice-president of the 
Confederacy, claimed on behalf of the South that "we simply wish 
to govern ourselves as we please. We simply stand where our revo- 
lutionary fathers stood in '76. We stand upon the great fundamen- 
tal principle announced on the 4th of July, 1776, and incorporated in 
the Declaration of Independence-that great principle announced 
that governments derive their just power from the consent of the 
governed."' The fact that Stephens's sentiments were representa- 
tive of the South as a whole is evidenced by the second resolution 
passed by the Confederate Congress. It reads, in part, that 

whereas the United States are waging war against the Confederate 
States, with the avowed purpose of compelling the latter to reunite 
with them under the same Constitution and Government; and 
whereas the waging of war with such an object is in direct opposi- 
tion to the sound republican maxim, that "all government rest 

n the consent of the governed," and can only tend to consol- 
:&ion in the General Government, and the consequent destruc- 
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tion of the rights of the States; and whereas the result being at- 
tained, the two sections can only exist to ether in the relation of a the oppressor and oppressed, because of t e great preponderance 
of power in the Northern section, coupled with dissimilarity of 
inte~est.~ 

Leading Southerners were convinced that the Confederacy, a govem- 
ment premised upon the consent of the citizenry, and its attending 
Constitution were essential to the South's political self-determina- 
tion, convictions most certainly within the tradition of American 
constitutionalism. 

However, the Southern commitment to constitutional govern- 
ment has been overshadowed by what is generally understood as 
the raison d'Ztre of the Confederacy: slavery and the economic sys- 
tem it supported. But to focus attention either exclusiveIy or pri- 
marily on the slavery issue, thereby casting the Confederate Con- 
stitution off as an ill-fated attempt to legitimatize what was for the 
most part an anomaly to the civilized world, is to slight a crucial 
period of American constitutional development. 

It is not by accident that the prevailing view in the academy con- 
tends that the Confederate States of America was the product of 
"federal dreamers" determined to establish an authoritarian regime 
over the South. One leading advocate, inter alios, of this school of 
thought is Louis Hartz.3 However, Hartz's position has the support 
of substantial precedent, namely the Republican party of Abraham 
Lincoln. The party of Lincoln effectively perpetrated a political coup, 
the results of which were ingrained into the American political con- 
sciousness. Lincoln successfully depicted the struggle between 
North and South (i.e., Northern Republican and Southern Demo- 
crat) as a contest between republican government and tyranny. In 
Lincoln's own words, a Northern victory was imperative so that the 
"Government of the people, by the people, and for the people shall 
not perish from the earth."4 

Lincoln's portrayal of the conflict is intelligible in light of the fact 
that he was a politician striving for political objectives. But such 
portrayals by more recent scholarship are by and large gross over- 
simplifications that demonstrate a failure to understand the politics 
of antebellum America and the complexities of American constitu- 
tional federalism. 

The period in which the Confederate Constitution was drafted 
marks an important crossroad in American constitutional and polit- 
ical development, the consequences of which are to this day topics 
of intense debate-topics such as the nature of American feder- 
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alism, civil rights and liberties, laissez-faire economics and the scope 
of governmental power. Accordingly, an analysis of the Confederate 
Constitution provides useful insight into the substantive and pro- 
cedural aspects of constitutional development as they pertain to 
these and other very important constitutional-political issues. As a 
case in point, much of late has been written regarding the Four- 
teenth Amendment to the U.S. Constitution. To appreciate the full 
impact of the Fourteenth Amendment, an understanding of the 
constitutional debates during the antebellum period is essential, 
and such an understanding is premised upon, to a significant extent, 
the Southern (and subsequent Confederate) constitutional princi- 
ples, many of which the Fourteenth Amendment was designed to 
constitutionally and politically negate. But that negation has not 
been finalized, since many of the Confederate principles are indige- 
nous to the American constitutional system of government. Hence, 
the Confederate Constitution is relevant because it raised, and con- 
tinues to raise, pertinent questions that cannot be glossed over if 
American constitutionalism is to be placed on terra firma. 

The contemporary relevance of the Confederate Constitution is 
obvious enough when one considers the partisan furor over the 
mere symbols of its principles, such as the current drive to remove 
the Confederate flag from certain southern universities, or more 
substantive policy issues such as natural rights, federal budget defi- 
cits, a presidential line-item veto, and the states' socioeconomic 
public policy prerogatives, to name a few. The Confederate Con- 
stitution has much to contribute toward the articulation of these and 
other constitutional-political questions. 

Unfortunately, the level of analysis regarding the Confederacy 
has not arrived at what Bernard Bailyn referred to as the tragic stage 
of historical analysis. Consequently, the contributions the Confed- 
erate framers made to past debates and what they have to offer re- 
garding contemporary ones have been neglected. Bailyn provides 
insight into why this is the case. He delineates three types of histor- 
ical analysis: heroic, whig, and tragic, with the heroic being the 
most partisan. 

. . . the earliest historical writings that follow a great and contro- 
versial event are still a significant part of the event itself. At that 
near point in time the outcome is still in some degree in question, 
the struggle in an extended form is still alive, emotions are still 
deeply engaged; and because of this immediacy, indeterminacy, 
and involvement, attempts at explanations of what happened 
tend to be heroic in character. . . . Then in the course of time the 
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historian's angle of vision shifts. This change in viewpoint is a 
logical one, part of an almost inevitable alteration in the historian's 
relation to the event. . . . he seeks the seeds of future events, 
dwells on cognates and analogues, and strives to show how the 
future was implicit in the past. This is the whig interpretation. . . . 
And then at last there is a final turn in the relation between the 
viewer and the event, which leads to a third and, so it seems to 
me, an ultimate mode of interpretation. At this point the distance 
has become so great, the connections so finely attenuated, that all 
of the earlier assumptions of relevance, partisan in their nature, 
seem crude, and fall away, and in their place comes a neutrality, a 
comprehensiveness, and a breadth of sympathy lacking in earlier 
interpretations. . . . Now the historian, in his analysis and de- 
scription, is no longer a partisan. He has no stake in the outcome. 
He can now embrace the whole of the event, see it from all sides. 
What impresses him most are the latent limitations within which 
everyone involved was obliged to act; the inescapable boundaries 
of action; the blindness of the actors-in a word, the tragedy of the 
event.5 

The level of analysis regarding the Confederacy places contempo- 
raries and their predecessors somewhere between the heroic and 
whig stages, which to some degree taints constitutional-historio- 
graphical scholarship. It is for this reason that the time has arrived 
for giving the Confederate Constitution a fair hearing. If its con- 
stitutional principles are to be refuted, never again to rise from the 
ashes in whatever form, or contrarily, if there is some merit in cer- 
tain of those principles, scholarship should be willing to confront 
that reality. To do otherwise is to implicitly acknowledge the ab- 
sence of a sound refutation, and in lieu of that a visceral reaction 
producing ill-founded political dogma. 

Such is the aim of this book: not simply to function as a clarifica- 
tion of the constitutional issues that brought this nation to a bloody 
civil war but, more important, to reassess those causes and effects 
from the perspective of constitutionalism, thereby bringing to light 
the connection between the fundamental issues of 1787 and 1861 
(issues such as American federalism, fiscal responsibility, and even 
republican government itself). As will become evident to the atten- 
tive reader, these issues have not been resolved and will not be 
resolved until viable alternatives to the current course of constitu- 
tional-political development are seriously considered, alternatives 
that are consistent with American political principles. 

One final prefatory note is in order. The political archaeology this 
book undertakes does not pretend to be an exhaustive study of all 
the political ramifications of this Southern document. Its aim is 
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somewhat more modest; to clear away some of the debris that has 
been heaped upon the constitutional principles of the Confederacy 
and thus to provide meaningful insight into American constitu- 
tionalism, a constitutionalism in which the Confederacy most cer- 
tainly participated. As will become irresistibly evident, the Con- 
federate States of America was premised upon principles dating 
back to the American Antifederalists of the constitutional conven- 
tion. This is to say neither that the Confederate framers were op- 
posed to all aspects of the political doctrine of the Federalists nor 
that they favored a return to the federal arrangement under the 
Articles of Confederation. The primary concern of the Confederate 
framers was the centralization of political power at the national level 
to the detriment of the states; it was this centralization inherent in 
the political principles of the Federalists which they rejected. Conse- 
quently, their Constitution intentionally reinvigorated the states 
with the spirit of the Tenth Amendment's reserved-powers provi- 
sion as interpreted by its Antifederalist spor.3ors. Such a reinstate- 
ment of conservative principles, they were convinced, was neces- 
sary to secure "government of,'by, and for the people." 



Chapter One 

Decons tructing the Constitution 

The decade preceding the outbreak of the American Civil War pre- 
sented the spectacle of a developing constitutionaI crisis, as oppos- 
ing political forces competed for control of the machinery of govern- 
ment. The contest for control centered on policy objectives of such 
high conflict and high salience that the period could accumtely be 
described as one of determined political warfare. The linchpin of the 
conflict was sectionalism, in that political antagonists were coalesc- 
ing along geographical boundaries that facilitated the formation of 
sectional political parties (i.e., Northern Republican and Southern 
Democratic). Public policy issues such as protectionism, fedemlly 
funded internal improvements, and slavery placed the political com- 
batants on a collision course that went beyond manageable dif- 
ferences of opinion and toward mutually exclusive interpretations 
regarding key provisions of the U.S. Constitution. This competitive 
constitutional exegesis strained the tenuous ties that held the Amer- 
ican federal system of states together. 

American fedemIism involves many distinct governments-the 
national and various state governments, each with their respective 
constitutional powers and obligations. All of these governments are 
theoretically premised upon the consent of the governed, with sov- 
ereignty residing in the people and not in the governments. But the 
compound republic of America complicates the matter of sovereign- 
ty.] Within the context of American federalism does sovereignty 
reside in the people in their national or state capacities? To be more 
precise, does the U.S. Constitution establish an association of sov- 
ereign individuals within their respective states or a national com- 
munity of sovereign individuals the states notwithstanding? If the 
former, does a state possess the prerogative to nullify national pol- 
icies adverse to its interests, nullification being a prerogative of a 
sovereign state? And if the latter, does the national government 
have the constitutional authority to enforce its policies over the 
objections of a state? The answers to these questions have far-reach- 
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ing implications for American federalism, insofar as their resolution 
will inevitably result in either state or national supremacy, the ante- 
bellum Confederate and Republican positions respectively. 

But the adherents of each position fluctuated and did not firmly 
commit to either national or state supremacy until late in the ante- 
bellum period. Their circumstantially changing positions reflected 
their policy objectives depending upon whether national or state 
supremacy was most conducive to their political needs. For ex- 
ample, some Northerners resorted to state sovereignty in reaction 
to the 1857 Dred Scott decision as a justification for noncompli- 
ance with fugitive slave laws, whereas the South relied upon na- 
tional supremacy to enforce the same. But when the election of 1860 
placed Northern interests in control of the national government, 
their nationalism and the Southern commitment to state sovereignty 
crystallized. Such fluctuations between nationalism and state sov- 
ereignty certainly had their precedents. The War of 1812 resulted in 
the Hartford Convention as the New England states threatened to 
secede from the Union to escape the economic hardships of the war; 
and New York City considered aligning itself with the Confederacy 
in 1861 to protect its mercantile interests. But by 1861 the political 
divisions between North and South regarding constitutional exe- 
gesis were so entrenched that the Constitution ceased to be the in- 
strument of a "more perfect Union" and rather served as the vehicle 
for dissension and separation. It was at this stage of American 
politics that the inherent cleavages of national and state supremacy 
were confirmed and the transient fluctuations ceased. 

The fact that the U.S. Constitution was the patrimony of North 
and South did not prevent interpretations of nationalism and state 
sovereignty that were mutually exclusive and yet mutually plausi- 
ble. This was due in large measure to the ambiguity of the Constitu- 
tion regarding federalism. Referring to the complexities involved in 
the constitutional debates regarding federalism, Publius acknowl- 
edged that "there are three sources of vague and incorrect defini- 
tions: indistinctness of the object, imperfection of the object of con- 
ception, and inadequateness of the vehicle of ideas. Any one of 
these must produce a certain degree of obscurity. The convention, 
in delineating the boundary between federal and state jurisdictions, 
must have experienced the full effect of them a11."2 This was most 
certainly the case by 1861 as Northerners insisted upon a model of 
federalism consisting of a national community of individuals, with 
sovereignty being a national phenomenon-that is, nationalism- 
whereas Southerners adhered to a model consisting of a community 
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of states, with the citizens in their respective states functioning as 
the repositories of sovereignty and thereby controlling the bulwarks 
of their social and economic interests-that is, state sovereignty. 

To discern the model of federalism to which Southerners of ante- 
bellum America were committed, it is useful to consider the alter- 
native they debated, and ultimately rejected, with their Northern 
brethren. That debate and rejection unified Southerners to the ex- 
tent that they were willing to establish their own model of American 
federalism in the Confederate Constitution of 1861. 

New York Senator William H. Seward, the target of the derisive 
nomenclature "the Wizard of the North" by his Southern congres- 
sional colleagues, epitomized the Northern position regarding fed- 
eralism. Appropriately, attention will be focused on Seward and the 
responses he evoked from his Southern colleagues. This approach 
is justified on the grounds that Seward was second to none in 
articulating the Northern position on the floor of the Senate, there- 
by serving as a lightning rod for Southern rebuttals that in them- 
selves are manifestations of the Southern position. 

The intractable North-South polarization concerning the nature 
of American federalism was visible in the U.S. Senate during the 
1850 senatorial debates on the admission of California into the 
Union. While most attention has been focused on the forensic skills 
of Senators John C. Calhoun, Henry Clay, and Daniel Webster, the 
significant discourse was between Calhoun and Seward-signifi- 
cant in the sense that the positions articulated by them were mutu- 
ally exclusive and at the heart of the constitutional impasse between 
North and South. 

Making the case for Southern political self-determination, South 
Carolina Senator John C. Calhoun contended that the Northern 
states, via the national government, were systematically perpetrat- 
ing aggressions on Southern interests by cunningly attacking South- 
ern domestic institutions (i.e., slavery) and Southern commercial 
prosperity (i.e., funding Northern internal improvements through 
a protectionist policy adverse to Southern economic interests). Cal- 
houn attributed Northern success to the transition from a federal to 
a consolidated democracy. 

That the Government claims, and practically maintains, the right 
to decide in the last resort as to the extent of its powers, will 
scarcely be denied by anyone conversant with the political history 
of the country. That it  also claims the right to resort to force to 
maintain whatever power she claims, against all opposition, is 
equally certain. Indeed, it  is apparent, from what we daily hear, 
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that this has become the prevailing fixed opinion of a great major- 
ity of the community. Now, I ask, what limitation can ossibly be 
placed upon the powers of a Government claiming an ti' exercising 
such rights? And, if none can be, how can the separate govern- 
ments of the States maintain and protect the powers reserved to 
them, and among others, the sovereign powers by which they or- 
dained and established, not only their separate State constitutions 
and governments, but also the Constitution and Government of 
the United States? But, if they have no constitutional means of 
maintaining them against the right claimed by this Government, 
it necessarily follows that they hold them at its pleasure and dis- 
cretion, and that all the powers of the system are in reality concen- 
trated in it. I t  follows that the character of the Government has 
been changed, in consequence, from a Federal Republic, as it 
originally came from the hands of its framers, and that it has been 
changed into a great national consolidated Democracy." 

Led by Calhoun, Southerners maintained that the transition from a 
"Federal Republic" to a "great national consolidated Democracy" 
placed the exercise of sovereign authority at the national level and 
divested the states of the same, particularly the Southern states 
because of their national numerical minority status. 

According to Calhoun, the transition from a federal republic of 
sovereign states to a nationally consolidated democracy was due to 
a disequilibrium between the two sections. The South constituted a 
minority in both number of states and population, thereby clearing 
the way for the political ascendancy of the North. But the constitu- 
tional federal republic would have been preserved if (1) revenue 
raised in the South had not been disproportionately expended in 
the North to establish an economic infrastructure that in turn at- 
tracted immigrants en masse who were by and large hostile to 
Southern social arrangements, and (2) the South were not prohib- 
ited from occupying significant portions of the U.S. territories with 
those social arrangements, i.e., the institution of slavery. Had these 
two conditions been met, the political equilibrium between the two 
sections would have been maintained, and the South could have 
remained in the Union with its honor and safety intact. Had the 
South not been reduced to a minority status in the House and 
Senate, it would have possessed the legislative means to protect its 
interests against Northern aggressions." 

Seward expressed positions diametrically opposed to those of 
Calhoun on two critical points, American federalism and the status 
of slavery therein. First, Seward maintained that the U.S. Constitu- 
tion established a national community of individuals, not a commu- 
nity of states. Responding to Calhoun, Seward contended that "the 
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States are not parties to the Constitution as States; it is the Constitu- 
tion of the people of the United States. But even if the States con- 
tinue as States, they surrendered their equality as States, and sub- 
mitted themselves to the sway of the numerical majority. . . . the 
preamble of the Constitution not only asserts the sovereignty to be, 
not in the States, but in the people, but also promulgates the objects 
of the Constitution. . . . But for all this, I know only one country 
and one sovereign-the United States of America and the American 
people."5 Accordingly, state minorities are subject to the national 
numerical majority, due to the absence of state sovereignty and 
the presence of the nation's only sovereign authority the American 
people. 

And second, Seward attacked the most important of Southern 
domestic institutions, slavery, on two fronts. First, he argued that 
the Constitution does not sanction the institution: "I deny that the 
Constitution recognizes property in man. I submit, on the other 
hand, most respectfully, that the Constitution not merely does not 
affirm that principle, but on the~ontrary, altogether excludes it."6 If 
Seward's premises that the states lack sovereignty and the U.S. 
Constitution does not sanction slavery are accepted, then a national 
majority could, through statutory laws, not only prohibit slavery in 
the territories but even nationally emancipate the slaves. Any state 
constitution that sanctioned slavery would prove to be a minor legal 
obstacle, due to the subordinate status of state constitutional law in 
the face of national sovereignty. 

Seward's second front for challenging the constitutional legit- 
imacy of slavery is premised on a "higher law" approach; that is, 
because natural law does not presumably sanction slavery, any posi- 
tive law that does is in effect null and void as a consequence of the 
natural law prohibition. A case in point, Article IV, section 2, of the 
U.S. Constitution, in conjunction with subsequent statutory enact- 
ments, provides for the rendition of fugitive slaves. Seward associ- 
ated compliance with those fugitive slave laws with complicity in 
upholding slavery and therefore with violating natural laws that 
should take precedence over the U.S. Constitution in the event of a 
conflict between the two. Seward argued that "the right of extradi- 
tion of a fugitive is not admitted by the law of nature and of nations, 
but rests in voluntary compacts. . . . All these laws must be brought 
to the standard of the laws of God, and must be tried by that stan- 
dard, and must stand or fall by it. . . . To conclude on this point: We 
are not slaveholders. We cannot, in our judgement, be either true 
Christians or real freemen, if we impose on another a chain that we 
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defy all human power to fasten on ourselves." Seward was implicitly 
directing his actual and potential constituents toward noncompli- 
ance with the laws of the land regarding the rendition of fugitive 
slaves, by contending that compliance with such laws was unaccept- 
able because they violated the natural rights of the runaway slaves 
and thereby subverted the higher law component that is implicit in 
the Constitution. Regarding the extension of slavery into the territo- 
ries, he proclaimed: "We cannot establish slavery, because there are 
certain elements of the security, welfare, and greatness of nations, 
that we all admit, or ought to admit, and recognize as essential; and 
these are the security of natural rights, the diffusion of knowledge, 
and the freedom of industry. Slavery is incompatible with all of these, 
and just in proportion to the extent that it prevails and controls in any 
republican State, just to that extent it subverts the principle of de- 
mocracy and converts the State into an aristocracy of despotism."' 

According to Seward's constitutionalism, the subversion of the 
U.S. Constitution would result from the violation of the American 
political axiom that "all men are created equal, and have inalienable 
rights of life, liberty, and the choice of the pursuit of happiness." 
However, his "axiom" of American political culture has its premise, 
not in the U.S. Constitution, but in a simplistic reading of the Decla- 
ration of Independence. The Declaration of Independence served a 
dual purpose for Seward; it asserts the political equality of all men 
and it functioned as the founding document for the American na- 
tion, thereby making its political equality of all men maxim a con- 
stitutional responsibility enforceable by the U.S. government. Of 
course, according to Seward's interpretation of the Declaration, the 
Southern institution of slavery is incompatible with that maxim. 

But have we come to that stage of demoralization and degeneracy 
so soon? We, who commenced our political existence and gained 
the sympathies of the world by proclaiming to other nations that 
we held "these truths to be self-evident: that all men are created 
equal, and have certain inalienable rights; and that among these 
rights are life, liberty, and the pursuit of happiness;" we who, in 
the spirit of that declaration, have assumed to teach and to illus- 
trate, for the benefit of mankind, a higher and better civilization 
than they have hitherto known! If the Congress of the United 
States shall persist in this attempt, then they shall at least allow me 
to predict its resuIts: Either you will not establish African slavery 
in Kansas, or you will do it at the cost of the sacrifice of all the 
existing liberties of the American people.8 

Seward's elevation of the Declaration of Independence to constitu- 
tional status was not alien to American constitutional development. 

Deconstructing the Constitution 

According to this view, the Declaration of Independence was the 
founding document, established by the sovereign people of America 
as opposed to being an act of sovereign states. Thus the Declaration 
supersedes the Articles of Confederation, the state constitutions, 
and the U.S. Constitution as fundamental law. The significance of 
Seward's inauspicious utilization of the Declaration of lndependence 
is that it struck at the core of two fundamental assumptions held by 
Southern statesmen, the sovereignty of the states and the constitu- 
tionality of slavery, with the former serving as the bulwark of the 
latter.' 

The idea of "higher law" is rooted in a natural law tradition-a 
tradition full of ambiguity and subject to various interpretations. 
Due to the universal application of natural law and the extrapolated 
natural rights therefrom, a political movement that articulates a 
reasonable political ideology from a natural law basis would, in- 
deed, possess the theoretical wherewithal to effectively challenge 
conflicting positive laws embodied in a written constitution. A case 
in point, the self-evident truth that "all men are created equal," is 
subject to a variety of interpretations. Prima facie, Northern aboli- 
tionists who interpreted this self-evident truth to include black and 
white men would find themselves in the dilemma of mutually exclu- 
sive political obligations, as long as the Southern system of slavery 
was upheld by the common ties of the U.S. Constitution. Southern- 
ers responded with a dubious self-evident truth of their own: the 
natural right Southerners have to their property, including property 
in men, women, and children of the Negro race. The Southerners, 
unfortunately, stood on firmer constitutional grounds, because their 
self-evident truth was also recognized in the U.S. Constitution, as 
the U.S. Supreme Court reiterated as late as 185% Thus, in the latter 
stages of antebellum America, American federalism was a house 
divided against itself, and the rhetoric of the opposing camps was 
the wedge splitting the house asunder.'o Seward and his political 
allies were aware of this development and with sanctimonious reck- 
lessness utilized higher law doctrine as a means to surmount con- 
stitutional obstacles to the Republican party's political agenda. 

The fugitive slave controversy is a case in point. In the course of 
the debates concerning the admission of Kansas (1856), Seward's 
construction techniques reached a new level of sophistication, which 
if put into effect would nullify what Southerners considered to be 
the constitutional linchpin of American federalism. He challenged 
the key provisions of Article IV, the "full faith and credit" and the 
rendition of fugitive slaves clauses, both of which were inextricably 
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linked in Southern constitutionalism. Seward challenged these pro- 
visions by denying the validity of the law of comity between the 
states. The law of comity between the states would oblige the North- 
ern states to respect the legal claims of Southern citizens requesting 
the return of fugitive slaves. 

In his 1856 annual message to Congress, President Franklin Pierce 
stated the standard interpretation of the law of comity. 

Each State expressly stipulated as well for itself as for each and all of 
its citizens, and every citizen of each State became solemnly bound 
by his allegiance to the Constitution, that any person held to service 
or labor in one State escaping into another should not, in conse- 
quence of any law or regulation thereof, be discharged from such 
service or labor, but should be delivered up on claim of the party to 
whom such service or labor might be due by the laws of his State. 
Thus, and thus only, by the reciprocal guarantee of all the rights of 
every State against interference on the part of another, was the 
present form of government established by our fathers and trans- 
mitted to us; and by no other means is it possible for it to exist. If 
one State ceases to respect the rights of another, and obtrusively 
intermeddles with its local interests-if a portion of the States as- 
sume to impose their institutions on the others, or refuse to fulfill 
their obligations to them-we are no longer united friendly States, 
but distracted, hostile ones, with little capacity left of common ad- 
vantage, but abundant means of reciprocal injury and mischief. ' '  

In direct response to the president, Seward maintained that be- 
cause there are no independent states in America, "the supposed 
law of comity is not incorporated into the Constitution." Thus, he 
rejected the "reciprocal guarantee of all rights" between the states. 
Furthermore, if there was no law of comity between the states, the 
national government could function as the regulator of interstate 
relations, thereby shifting the decision making on the critical issue 
of slavery to the national statute-making process and thus effec- 
tively subjugating the Southern states to the political will of a hostile 
Northern numerical majority, the U.S. Constitution's provisions to 
the contrary notwithstanding. Southern legislators were cognizant 
of the political implications of Seward's attack on the law of comity. 
Senator C. C. Clay of Alabama stated: "The Constitution declares 
that the fugitive slave shall be delivered on the claim of his master. The 
language is plain, unambiguous, and unequivocal. The purpose 
and the manner of its execution are beyond doubt, and were never 
brought in question until the discovery of that higher lazu, of which 
the Senator from New York is a prominent advocate and exponent."l2 

By 1856 the mainstay of Seward's Republican party was its anti- 

Deconstructing the Constitution 15 

slavery program. The Republican party platform of the same year ex- 
plicitly elevated the Declaration of Independence to constitutional 
status, extended the privileges expressed therein to slaves, and made 
clear the Republicans' intention not to comply with the rendition of 
fugitive slaves. Senator Clay voiced the Southern reaction when he 
stated: "Your platform expressly repudiates the obligations of the 
Constitution. It is hostile to rights of property existing before the 
Union in all the States, that formed one of the bases of the Union, 
and that are better guaranteed by the Constitution than any other 
property in the Union. Thus the Constitution, that was designed to 
serve as a shield to protect, is converted into a sword to destroy slave 
property." '3 

Southern senators discerned a fundamental alteration of Ameri- 
can federalism as their Northern counterparts gained political as- 
cendancy at the national level. The Republicans deemphasized their 
reliance on state tactics, such as personal liberty laws, and posited 
their disregard for the fugitive slave laws on the elevation of the 
Declaration of Independence to national constitutional status, there- 
by transforming the Union from'a compact of states to a nationalistic 
compact of individuals. Due to the Southerners' increasing minor- 
ity status in the House, Senate, and executive branch, states' rights 
(a correlative of state sovereignty) became the rallying point of South- 
ern legislators who were convinced that they were not obligated to 
comply with a national constitution that had been fundamentally 
altered by the incorporation of a higher law doctrine. Events led to a 
disruption of Southern states' political obligation to the national 
government. Referring to the anticipated Republican party electoral 
victory, Clay reasoned: "When they get control of the Federal Gov- 
ernment, which they vauntingly predict, the Southern States must 
elect between independence out of the Union or subordination with- 
in it. The principles of that party are not only hostile to the constitu- 
tional rights of those States, but to their political integrity and social 
organization. They are not only unconstitutional and sectional, but 
radical and revolutionary." The full impact of Seward's agenda to 
amend Article IV via congressional construction went beyond the 
rendition of fugitive slaves; it transformed what Southern legisla- 
tors contended was the basis of American federalism, state sov- 
ereignty, to the Sewardian "one country and one sovereign-the 
United States of America and the American people."14 In short, 
Southern secession was in response to what was perceived to be an 
advancing and irreversible national supremacy. 

Upon the certainty of Republican electoral success in the Novem- 
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ber, 1860, election, Seward's rhetoric underwent semantical changes. 
For example, in his conciliatory speech of February 29, 1860, refer- 
ences to free states and slave states were interchanged with labor 
states and capital states respectively. He thereby placed both sys- 
tems on a more congruous basis within the context of federalism by 
deemphasizing moral and ethical aspects and emphasizing eco- 
nomic aspects.'5 The latter were supposedly more negotiable than 
the former. Furthermore, one is hard-pressed to find a Seward ref- 
erence to higher law superseding the Constitution at this stage of 
his rhetorical campaign. Nevertheless, Seward's position regarding 
the nature of American federalism was in 1861 what it was in 1850, 
the subordination of the states to the national government. Thus, in 
1850, when he contended that the U.S. Constitution incorporated 
the principles of the Declaration of Independence, and that certain 
provisions of the Constitution (e.g., Article IV, section 2) and state 
constitutional guarantees for slavery were contrary to those inalien- 
able rights, he was reinforcing the groundwork for national su- 
premacy. He stated as much on January 12, 1861, as secession was 
unraveling the Union: "The Constitution of the United States, and 
the laws made in pursuance thereof, are the supreme law of the land, 
paramount to all legislation of the States, whether made under their 
Constitution, or even their organic conventions. The Union cannot 
be dissolved, not by secession, with or without armed force, but only 
by the voluntary consent of the people of the United States, collected 
in the manner prescribed by the Constitution of the United States."l6 

As Seward advanced the doctrine of national supremacy, South- 
ern states withdrew from the Union under the flag of state sov- 
ereignty, convinced that continued membership in the Union was a 
serious threat to their safety and honor. Senator Clay echoed the 
sentiments of his Southern colleagues on January 21, 1861, in his 
resignation statement when he posed the following question: "Must 
we consent to live under a Government that we believe will hence- 
forth be controlled and administered by those who not only deny us 
justice and equality, and brand us as inferiors, but whose avowed 
principles and policies must destroy our domestic tranquility, imperil 
the lives of our wives and our children, degrade and dwarf, and 
ultimately destroy our State? Must we live by choice or compulsion 
under those who present us with the dire alternative of an irrepres- 
sible conflict?" Following Clay's remarks, Senator Jefferson Davis 
expressed the expectations of the Confederate convention delegates 
when he concluded that "secession belongs to a different class of 
remedies. It is to be justified upon the basis that the States are sov- 
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ereign. There was a time when none denied it. I hope the time may 
come again, when a better comprehension of the theory of our Gov- 
ernment, and the inalienable rights of the people of the States, will 
prevent anyone from denying that each State is sovereign, and thus 
may reclaim the grants that it has made to any agent whomsoever."~7 

The Confederate Constitution of 1861 is the manifestation of the 
Southerners' better comprehension of the theory of our government. 
It is, indeed, a reactionary document; a reaction to inevitable changes 
that political, social, and economic forces were thrusting upon the 
U.S. Constitution, thereby transforming the community of states 
into a national community of individuals. The emerging nationalism 
was not, they alleged, the nation of their mutual fathers of 1782 They 
feared that Southern rights and interests would be placed in pre- 
carious circumstances under the flag of nationalism. As a result, 
they sought security for those rights and interests in their respective 
states, and framed a confederate constitution toward that end. 

Consequently, the Confederate permanent constitution is a the- 
oretical time capsule that embodies the distinctive principles of 
republican government to which the South was committed. For the 
most part postbellum scholarship has been neglectful of Confeder- 
ate constitutionalism, assuming that the Confederate Constitution 
was nothing more than an imitation of the U.S. Constitution, lack- 
ing substantive differences the status of slavery excepted. For ex- 
ample, according to one notable scholar's comparison of the two 
documents, both the U.S. and C.S. A. constitutions "have the same 
number of articles with the subject-matter arranged in the same 
order of sections and clauses. Only a change in terminology, an 
addition or omission of a clause, a slight modification of phraseology 
distinguish the two instruments."18 Albeit the Confederate framers 
contended that they were seceding on behalf of the U.S. Constitu- 
tion, not against it, their understanding of the U.S. Constitution 
was, in certain significant respects, that of neither the Federalists 
(e.g., Publius) nor the 1861 Republicans, but rather that of the Anti- 
federalists (e.g., Agrippa) and John C. Calhoun. This distinction is 
indeed a substantive one, but because constitutional development 
subsequent to 1789 has been primarily favorable to the Federalists' 
proclivities, this important fact has been somewhat obscured. 

Comparatively analyzing the C.S.A. and U.S. constitutions makes 
evident the distinctive constitutional principles to which the Con- 
federacy of 1861 was committed and brings to light the conservative 
nature of those principles and their relevance to American constitu- 
tional development. 



Chapter Two 

John C. Calhoun, 
the Confederate Phoenix 

Aristotle wrote that "a constitution (or polity) may be defined as the 
organization of a polis, in respect of its offices generally, but espe- 
cially in respect of that particular office which is sovereign in all 
issues."' The U.S. and C.S.A. constitutions broadly fulfill the gen- 
eral purpose of organizing the offices by establishing the legislative, 
executive, and judicial branches in Articles I, 11, and 111, respec- 
tively. Yet, in order to discern where sovereignty resides in a federal 
system consisting of a central and state governments, each with 
their respective communities and constitutions, one should look 
not only at the body of the documents but also at the preamble of the 
national constitution, where the adumbration of the locus of sov- 
ereignty is to be found. This does not necessarily mean that the 
preamble has the force of law, as does, for example, the enumera- 
tion of the congressional power to declare war, which is found in 
Article I, section 8, of the U.S. Constitution. It does mean, however, 
that the preamble delineates the locus of sovereignty within the 
federal framework, in conjunction with the institutions established 
in the body of the document. 

The preamble to the U.S. Constitution establishes the locus of 
sovereignty in the people, a vague establishment to say the least. It 
is vague because within the federal framework there is not a mono- 
lithic people; there exists the people of the United States and the 
people of the respective states. The peoples of Virginia, New York, 
Massachusetts, etc., coIlectively constitute the people of the United 
States. The phrase "We the People" does not constitute a people 
separate from the states, for the same reason that the peoples of the 
respective states do not exist independent of the national commu- 
nity. Within the context of federalism, "the people" is a multifarious 
designation of those who theoretically could, and historically have, 
utilized their state governments to exercise sovereignty toward po- 
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litical objectives conducive to and at odds with the national commu- 
nity and its agent the U.S. government. 

A historical instance is the tariff controversy of 1832. The U.S. 
government passed the tariff legislation and South Carolina nul- 
lified it on the grounds that it was unconstitutional. In response 
to South Carolina's nullification, President Andrew Jackson admon- 
ished the state while his administration secured passage of the Force 
Bill in order to coerce South Carolina's compliance with the tariff.2 
Within the federal framework the question arises, were the citizens 
of South Carolina constitutionally obliged to comply with the na- 
tional tariff policy or the state nullification policy? The constitu- 
tional status of the tariff legislation and South Carolina's subse- 
quent nullification were variously interpreted by officials at both the 
national and state levels. The assertion that the people are sov- 
ereign complicates the matter if two distinct peoples are involved- 
the American people as represented by President Jackson and the 
people of South Carolina as represented by their state officials. 
The U.S. and state officials were in fundamental disagreement as to 
which policies were constitutional-national or state supremacy. 
Both sides resorted to the preamble of the U.S. Constitution in an 
attempt to discern the nature of the relationship between the na- 
tional and state political communities, as represented by their re- 
spective governments. In other words, does the preamble indicate 
the establishment of a national community of individuals, thereby 
binding on the citizens of the states, state objections (e.g., nulli- 
fication) notwithstanding? Or, does it indicate the establishment 
of a community of states, with the citizens of the states constituting 
distinct sovereign political communities and with the national com- 
munity consisting of states first and foremost rather than a nation of 
individuals, the states notwithstanding? If the latter, the citizens of 
South Carolina during the tariff controversy would be constitu- 
tionally obliged to abide by their state's policy; if the former, as 
maintained by President Jackson, the national tariff would be the 
law of the land, militarily enforceable with South Carolinians lacking 
recourse to the nullification andlor secession from the Union. 

In the American federal model, if the national government is 
invariably at odds with a state (i.e., if the nation's public policy is 
contrary to a state's public policy preferences), one or the other must 
eventually prevail, and that which prevails would be, in the final 
analysis, sovereign, and that which is not sovereign would be sub- 
ordinate to the other. Coerced state compliance by national authori- 
ties indicates the absence of a consensual federal model of politics, a 
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model in which the national government's policy is premised upon 
the consent of the citizens in their respective states. In the event that 
the U.S. government's public policies repeatedly prevail over the 
vehement objections of a state, the people of that state would de 
facto cease to be sovereign and self-governing. 

Because the relationship between the national and state govern- 
ments is confusing (due to the indeterminacy of the U.S. Constitu- 
tion regarding the nature of the federal system it established), both 
the nationalists and the advocates of state sovereignty have histor- 
ically made compelling arguments in support of their mutually ex- 
clusive positions. The C.S.A. framers were determined to avoid 
ambiguity regarding the status of the states within the Confederacy. 
Thus they chose for their preamble the words, "We, the People of 
the Confederate States, each State acting in its sovereign and independerlt 
character; " a notable contrast to "We the People of the United States." 
Wording was not a new issue. Several leading Antifederalists dis- 
cerned in the language of the preamble to the U.S. Constitution the 
spirit "to subvert and abolish all the powers of the State govern- 
ments" as a consequence of the vague establishment of sovereignty 
in the people of the Union and not in the several States.3The C.S.A. 
version constitutionally recognizes "the sovereign and indepen- 
dent" status of the states; the U.S. preamble is devoid of such 
explicit recognition. 

The premise of the C.S.A. framers was that sovereign states en- 
tered into a federal system to secure their mutual interests, thereby 
entering into a compact with the other states. The reasons for this 
union among the states were twofold: first, to deal with foreign 
threats on the international front, and second, to regulate interstate 
commerce among the states. The constitutional powers to fulfill 
these responsibilities were vaguely outlined in the constitutions. 
But this vagueness should not be equated with incompleteness. The 
U.S. Constitution is a much more complete document when one 
realizes that it is supplemental to the state constitutions. That is, for 
most of the state ratifiers the U.S. Constitution was not intended to 
supplant the state constitutions; rather, it was designed to enhance 
them. 

In the commercial republics of the U.S. and C.S.A., the central 
governments have the constitutional mandate, albeit with quali- 
fiers, to regulate and adjudicate conflicting interstate economic in- 
terests.4 This function led Publius to maintain that "the regulation 
of these various and interfering interests forms the principal task of 
modern legislation and involves the spirit of party and faction in the 

John C. Calhoun, the Confederate Phoenix 21 

necessary and ordinary operations of government."s The C.S.A. 
Constitution is premised upon the same assumption, with two 
significant differences: wherein sovereignty resides, with the na- 
tional political community or in the distinct state political commu- 
nities, and the extent of the regulatory power. Specifically, unlike 
their Federalist counterparts, the C.S.A. framers were determined 
to prevent their Confederate government's constitutional mandate 
to regulate and adjudicate interstate economic interests from taking 
precedence over the sovereign status of the states. In other words, 
the states maintained the public policy perimeters of their Confeder- 
ate government. 

The security for the sovereignty of the states was to a significant 
extent based upon the new language the Confederate framers em- 
bodied in their preamble. As one leading participant of the Confeder- 
ate constitutional convention stated, "The Preamble of the Con- 
federate Constitution holds unmistakable the sovereignty of the 
states and declares the constitution to be a compact between them."6 
This "unmistakable sovereignty.of the States" was the product of a 
confidence in the states' capacity for self-government, which in 
turn resulted in a Confederate government constitutionally con- 
strained from interposing in the affairs of a state without the latter's 
consent. 

This Confederate commitment raises an interesting constitutional 
dilemma: In what manner and to what extent were the Confederate 
framers willing to permit their commitment to states' rights to take 
precedence over their simultaneous commitment to an effective cen- 
tral government possessing the capacity to pursue the mutual inter- 
ests of the states in promoting the development of a commercial 
republic? The Federalists (and their ideological heirs, the antebellum 
Republicans) were convinced that the two, states' rights and a na- 
tionally thriving commercial republic, were incompatible and that 
sovereign states would prove to be obstacles to national commercial 
development and prosperity. The Confederate framers, on the other 
hand, were convinced that states' rights would actually contribute 
to the development of a Confederate commercial republic. They 
held the conviction that the states are more informed as to which 
public policy is, and which is not, most conducive to their economic, 
social, and political interests, in contradistinction to the general 
government, and that the enlightened pursuit of their (i.e., the 
respective states in the Confederacy) interests would be cumula- 
tively beneficial for the Confederacy as a whole. 
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Confederate states' rights 

The states' rights doctrine pertains to the nature of the relationship 
between the general and state governments. Essentially, the doc- 
trine establishes that sovereignty resides within the respective states; 
in the event that a dispute arises between a state and the general 
government concerning the extent of their constitutional powers, 
the state is the final arbiter, individually and not necessarily collec- 
tively with other states. States' rights may be defined as the pre- 
rogative power of a state to exercise its inherent sovereign authority. 
In the antebellum period, states' rights advocates referred to the 
Kentucky and Virginia resolutions of 1798 as declaratory of their 
doctrine. 

Resolved, that the several States com osing the United States of 7 America, are not united on the princip es of unlimited submission 
to their General Government; but that by compact under the style 
and title of a Constitution for the United States and of amend- 
ments thereto, they constituted a General Government for special 
purposes, delegated to that Government certain definite powers, 
reserving each State to itself, the residuary mass of right to their 
own self Government; and that whensoever the General Govern- 
ment assumes undelegated powers its acts are unauthoritative, 
void, and of no force. That to this compact each State accepted as a 
State, and is an integral party, its co-States forming as to itself, the 
other party: That the Government created by this compact was not 
made the exclusive or final judge of the extent of the powers dele- 
gated to itself; since that would have made its discretion, and not 
the Constitution, the measure of its powers; but as in all other 
cases of compact among parties having no common Judge, each 
party has an equal right to judge for itself, as well of infractions as 
of the mode and measure of redress.7 

To guard against "unlimited submission to the general govern- 
ment" was the primary aim of the C.S.A. framers, and states' rights 
was the constitutional means to realize that objective, with the ex- 
pectation that states' rights would not prove to be an insurmount- 
able obstacle to an effective general government. Toward the end of 
an effective general government, Article VI in both constitutions 
includes supremacy clauses, to the effect that "the Constitution and 
the laws made in pursuance thereof, and all treaties, shall be the 
supreme law of the land; and the Judge in every State shall be 
bound thereby, anything in the Constitution or laws of any State to 
the contrary notwithstanding."8 The important question of who is 
to decide what laws are and are not made "in pursuance of the 
Constitutionn-the general or state governments-is contingent 
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upon the locus of sovereignty. The Kentucky and Virginia resolu- 
tions contended that "each party" (i.e., state) "has an equal right to 
judge for itself," whereas the nationalists (e.g., Publius and Chief 
Justice John Marshall) contended the opposite. 

Nevertheless, both interpretations are plausible. Sovereignty 
could reside in the respective states, with state governments func- 
tioning as the agents of sovereignty, or in a national political com- 
munity irrespective of states, with the national government as the 
agent for exercising the national sovereignty. Apperceptive of the 
interpretative dilemma that confronted the authors of the Kentucky 
and Virginia resolutions, the C.S.A. framers committed to the for- 
mer alternative by semantically modifying their preamble. In the 
C.S.A. Constitution, language supporting the sovereign status of 
the states, mutually acting "to form a permanent federal govern- 
ment," replaced the language "a more perfect Union, " found in the 
U.S. Constitution.' The phrase "a more permanent federal govern- 
ment" connotes less centralization than the phrase "a more perfect 
Union"; also take note of the capitalization of "Union" and the 
noncapitalization of "federal government." When these terminolog- 
ical substitutions are considered in the context of constitutional 
exegeses-a context in which these lawyer-politicians certainly con- 
sidered them-it becomes obvious that the Confederate framers were 
de-emphasizing the stature of the Union vis-8-vis the states. 

To explicate the C.S.A.2 simultaneous commitments to states' 
rights and an effective general government, in contrast to the na- 
tional supremacy model, the political philosophy of John C. Cal- 
houn, the preeminent states' rights advocate will be contrasted with 
the political theory of Publius, an advocate of energizing the general 
government at the expense of state sovereignty. This is justified on 
the grounds that their positions substantively epitomize the polar- 
ized perspectives regarding the ideal status of the states in a federal 
model of politics. Whereas Calhoun was the spokesman for states' 
rights, Publius provided an insightful view into the seminal nation- 
alistic tendencies of the U.S. Constitution and the rationale for those 
tendencies. '0 

Calhoun's theory of states' rights is in certain significant respects 
comparable to the position of the Whigs of 1787, (pejoratively re- 
ferred to as the Antifederalists by the Federalists), insofar that they 
were reluctant to establish and maintain an overbearing central 
government at the expense of state autonomy. '1 The Antifedemlists 
feared that the general government would eventually dominate the 
federal system, with a majority of the states, a majority of the 
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national population, or both, thereby negating the consent of a 
minority of the states or a minority of the national population, 
respectively. Calhoun, however, extended the principle of state con- 
sent to its theoretical limits and attempted to negate the probability 
of involuntary submission to general government policies on the 
part of the states. The consent of all significant interests, specifically 
the states, would be required to place the general government in 
motion and to sustain it. Within the framework of federalism, states 
in the minority must possess the constitutional means to protect 
themselves from arbitrary general government policies contrary to 
their consent. This flies in the face of Publius's contention that 

to give a minority a negative upon the majority (which is always 
the case where more than a majority is requisite to a decision) is in 
its tendency, to subject the sense of the greater number to that of 
the lesser number. . . . The necessity of unanimity in public bod- 
ies, or of something approaching towards it, has been founded 
upon a supposition that it would contribute to security. But its real 
operation is to embarrass the administration, to destroy the energy 
of the government, and to substitute the pleasure, caprice, or 
artifices of an insignificant, turbulent, or corrupt junto to the reg- 
ular deliberations and decisions of a respectable majority. ' 2  

The U.S. Constitution did not establish a unitary model of gov- 
ernment in which the states are the mere dependencies of the na- 
tional government. Indeed, the states make and administrate laws 
of their own, within the confines of the U.S. and state constitutions, 
"the great and aggregate interests being referred to the National, 
and local and particular to the State legislatures." In effect, the 
model is one in which the national and state governments coexist, 
each having their respective constitutional responsibilities. How- 
ever, in the event of a dispute between the national and state gov- 
ernments over constitutional powers, the national government, ac- 
cording to Publius, has the prerogative to resolve the dispute based 
upon its policy preferences. In support of this nationalistic inter- 
pretation of the U.S. Constitution, Publius relied upon the suprem- 
acy clause of Article VI which stipulates that laws made pursuant to 
the Constitution are binding on the states.13 This tautology on the 
part of Publius did not firmly establish national supremacy, because 
it left the question begging. Deciding which laws are and are not 
pursuant to the Constitution would be the fundamental question at 
issue between a state (or states) and the U.S. government. The 
latter's presumed prerogative to decide constitutional questions 
manifests the type of centralization of power that states' rights advo- 
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cates found objectionable. Furthermore, the U.S. Constitution, in- 
cluding Article VI, leaves indeterminate the application of the su- 
premacy clause. The language of the second clause of Article VI 
could be, and was, interpreted to encourage state judges to consider 
the laws and treaties of the U.S. in their adjudications, and to make 
such national laws supreme in the event of conflict, state laws to the 
contrary notwithstanding. But the key qualifier is the word pur- 
suant. Who decides what is and is not pursuant to the national 
Constitution? With the principle of states' rights unmistakably in- 
corporated into their constitution, the Confederate framers left no 
doubt as to who would decide what was and was not pursuant to the 
C.S.A. Constitution. The people in their respective states possessed 
that prerogative. 

The important point from a Southern perspective was that a 
scheme of federalism which secures state sovereignty is neither 
antidemocratic nor disruptive to "respectable majorities." To the 
contrary, such state participation was a reaction to what was per- 
ceived to be an increasingly authoritarian union of Northern states 
controlling the national government and thereby incrementally ex- 
cluding the consent of the states. It was problematical that a state 
majority could be transformed into a national minority. Accord- 
ingly, states' rights was not inherently antimajoritarian because ma- 
jority rule could function quite well at the state level. Nevertheless, 
Publius was correct in recognizing the tension between national 
majority rule and minority consent within the context of federalism. 
Calhoun's notion of the concurrent majority addressed this tension 
and provided the Confederate framers with their rationalization of 
constitutionally mandating states' rights without simultaneously 
abandoning popular sovereignty. 

Concurrent majority 
From the Southern point of view, an important tenet of federalism 
was security from arbitrary national public policies. Southerners 
acknowledged that the Confederate states required some form of 
effective general government in order to secure their collective in- 
terests without impeding the development of any particular re- 
gional or state economy. But they were also convinced that any 
general government with authority over the states was prone to 
abuse that authority, thereby posing a threat to the cultural, eco- 
nomic, andlor political interests of the Confederate states. Calhoun's 
concurrent majority-states' rights was to function as the constitu- 
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tional mechanism to ensure that the states possessed the where- 
withal to secure their own interests within a federal framework. An 
analysis of the concurrent majority and the manner in which it is 
manifested in the states' rights doctrine delineates a substantive 
distinction between U.S. and C.S.A. constitutional arrangements 
regarding federal-state relations. 

The theoretical substance of the concurrent majority rests upon 
four pillars of analysis: the individual, society, government, and 
constitutionalism. According to Calhoun, the fundamental compo- 
nent of society is the individual. Without society, however, the indi- 
vidual is merely a brute, because the individual's moral and intellec- 
tual development will not occur apart from society. 

In considerin this, I assume as an incontestable fact that man is f so constitute as to be a social being. His inclinations and wants, 
physical and moral, irresistibly im;el him to associate with his 
kind, and he has accordingly, never been found, in any age or 
country, in any state other than the social. In no other, indeed, 
could he exist, and in no other-was it ossible for him to existT P could he attain to a full development o his moral and intellectual 
faculties, or raise himself, in the state of being, much above the 
brute creation.l4 

By stating that the natural condition of man is living in community 
with others, Calhoun dismisses the contract theorists' notion of a 
state of nature and the corresponding possession of political rights 
independent of society. Contrast this to the Aristotelian view of the 
individual's relationship to the state: 

We thus see that the polis exists by nature and that it is prior to the 
individual. The roof of both propositions is the fact that the polis K is a whole, and t at individuals are simply its parts. Not being self- 
sufficient when they are isolated, all individuals are so many parts 
all equally depending on the whole (which alone can bring about 
self-sufficiency). The man who is isolated-who is unable to share 
in the benefits of political association, or has no need to share 
because he is already self-sufficient-is no part of the polis, and 
must therefore be either a beast or a god. (Man is thus by nature to 
be part of a political whole, and) there is therefore an immanent 
impulse in all men towards an association of this order.l5 

Similarly, Calhoun reasoned that the state of nature, 

instead of being the natural state of man, it is, of all conceivable 
states, the most opposed to his nature-most repugnant to his 
feelings and most incompatible with his wants. His natural state is 
the social and political-the one for which his Creator made him, 
and the only one in which he can preserve and erfect his race. As, P then, there never was such a state as the so-ca led state of nature, 
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and never can be, it follows that men, instead of being born in it, 
are born in the social and political state; and of course, instead of 
being born free and equal, are born subject, not only to paternal 
authority, but to the laws and institutions of the country where 
born and under whose protection they draw their first breath.16 

Hence, individual political rights do  not have an  existence indepen- 
dent of civil society, excepting the right of self-preservation, "which 
pervades all that feels, from man down to the lowest and most 
insignificant reptile or insect." If a conflict arises between individual 
self-preservation and that of society, the former will not necessarily 
yield to the latter. The individual's "social feelings may, indeed, in a 
state of safety and abundance, combined with high intellectual and 
moral culture, acquire great expansion and force, but not so great to 
overpower this all-pervading and essential law of animated exis- 
tence." Furthermore, remove the condition of safety or  abundance, 
or both, which society provides, and the prevalent condition will be 
"the tendency to a universal state of conflict between individual and 
individual, accompanied by the ,connected passions of suspicion, 
jealousy, anger, and revenge-followed by insolence, fraud, and 
cruelty," as men pursue their self-preservation unimpeded by gov- 
ernmental restraints. l7 

Society cannot check this "tendency to a universal state of conflict" 
without the presence of government. Inferentially, a s  the individ- 
ual requires society for his self-preservation and perfection, so- 
ciety requires government for its preservation and perfection. Gov- 
ernment is the controlling power that maintains society, which in 
the absence of government would deteriorate into a condition of 
confusion and universal discord as the pursuit of self-preservation 
by society's members proceeds uncontrolled. Furthermore, the na- 
ture of a society's government, (e.g., tyranny, oligarchy, or democ- 
racy) should conform to the character of the people. General charac- 
teristics "such as different degrees of intelligence, patriotism, virtue 
among the mass of the community, and their experience and profi- 
ciency in the art of self-government" are instrumental in influenc- 
ing the type of government that eventually develops.'* A society 
predominantly consisting of intelligent, patriotic, and virtuous in- 
habitants would devise and sustain a government quite dissimilar 
from a society of ignorant, unpatriotic, vicious inhabitants. 

The implications of this Calhounian perspective of the individu- 
al's relationship to society and government are significant, espe- 
cially within the context of a federal system that includes an  associa- 
tion of sovereign states with varying cultural, economic, and social 
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characteristics. Calhoun's premise led him to conclude that rights 
are a product of social circumstances, such as "intelligence, patrio- 
tism, virtue, and proficiency in the art of self-government,'' in con- 
tradistinction to the ideal that all men are created equal, circum- 
stances included, and are thus equally entitled to political rights. 
From this perspective there is no great inconsistency in the associa- 
tion of sovereign states under the auspices of a general government, 
even if those states significantly differ in their political and social 
settings. Under such a model the Union could endure half-slave and 
half-free, andlor one section agricultural and another industrial. 
Accordingly, the distribution of political rights would be contingent 
upon the circumstances within the various states and would be 
determined by the states, not by a general government incompetent 
to take into account the diverse social and economic circumstances 
of the states. 

Such deference to the states is necessitated because there is not an 
alternative model of politics for a diverse association of states. To 
wit: 

Liberty, then, when forced on a people unfit for it, would instead 
of a blessing, be a curse, as it would in its reaction lead directly to 
anarchy-the greatest of all curses. No people, indeed, can long 
enjoy more liberty than that to which their situation and advanced 
intelligence and morals fairly entitle them. If more than this be 
allowed, they must soon fall into confusion and disorder-to be 
followed, if not by anarchy and despotism, by a change to a form 
of government more simple and absolute, and therefore better 
suited to their condition. 

The above quotation leads to two important deductions. First, polit- 
ical rights are qualified in the sense that one's entitlement to them is 
contingent upon one's moral and intellectual development. The 
same holds true for a society in general, in the sense that the nature 
of its government will be a product of the dominant moral and 
intellectual characteristics of its people. And second, in the estab- 
lishment of a government (i.e., the drafting of a constitution and 
thereby the establishing of sovereignty, a process that Calhoun leaves 
to speculation), the paramount consideration should be the char- 
acter of the people. The more congruous the constitution is to the 
circumstances of society, the greater the stability of the society and 
its subsequent progressive development.19 Calhoun concluded that 
due to the character of the American people, state sovereignty and a 
consensual model of politics within a federal framework were com- 
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patible, providing that the latter included the principle of the con- 
current majority. 

Just as a society of individuals requires government to prevent a 
condition of conflict and universal discord, an association of states 
requires a general government to prevent the same condition be- 
tween the states. Within the context of American federalism, which 
could be described as an association (i.e., Union) combining a vari- 
ety of societies (i.e., states), the primary dilemma was to reconcile 
the necessity of a general government with the sovereignty of the 
states. At the heart of the dilemma was the acknowledgment that a 
general government with the requisite power to secure the collec- 
tive welfare of all the states could also abusively exercise that power 
to the detriment of a state. Both Publius and Calhoun were con- 
vinced that if this dilemma were properly addressed, there would 
be beneficent consequences in the form of commercial and social 
development within the federal framework. They differed, how- 
ever, about the potential source of the most flagrant abusive use of 
political power; Publius was apprehensive about the states, where- 
as Calhoun was anxious about the general government. Because of 
their concerns, they advocated energizing the one and enervating 
the other. Publius contended that a "vigorous national government, " 
with weaker state governments, would facilitate the development 
of a commercial republic to rival the powers of Europe. Calhoun also 
acknowledged the effects "of an all-pervading commerce, which is 
daily diffusing over its surface the light and blessings of civiliza- 
tion. . . . But this cannot be unless the ultimate effect of their ac- 
tion, politically, shall be to give ascendancy to that form of govern- 
ment best calculated to fulfill the ends for which government is 
ordained. For so completely does the well-being of our race depend 
on good government that it is hardly possible any change, the ulti- 
mate effect of which should be otherwise, could prove to be a per- 
manent good ."20 

Nevertheless, good government is difficult to attain, especially 
good federal government premised upon the consent of all its diver- 
gent parts. It "is the most complex and difficult of construction," 
because of the numerous and competing interests attempting to 
gain ascendancy and control the government. Furthermore, "self- 
preservation is the supreme law with communities as well as with 
individuals," which implies an active and competitive relationship 
rather than a passive existence, especially in a commercial republic. 
Calhoun concurred with Publius's observation that "States, like in- 
dividuals, acquiesce with great reluctance in determinations to their 
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disadvantage."2l Thus, all advocates of federalism acknowledge that 
a society of states is subject to the same tendency toward universal 
conflict as is a society of individuals, and some form of general 
government is essential to keeping the peace among the states. 

Publius was adamant in insisting that anything short of a "consol- 
idation of several smaller States into one great confederacy" (in 
contrast to two or three confederacies) in which the member states 
would "be in perfect subordination to the general authority of the 
union" would be inadequate.Z2 'A man must be far gone in Utopian 
speculations who can seriously doubt that if these States should 
either be wholly disunited, or only united in partial confederacies, 
the subdivisions into which they might be thrown would have fre- 
quent and violent contests with each other. To presume a want of 
motives for such contests as an argument against their existence 
would be to forget that men are ambitious, vindictive, and rapa- 
cious." In order to establish an enduring federal system, "a Firm 
Union will be of the utmost moment to the peace and liberty of the 
States as a barrier against domestic faction and insurrection." This 
was to be accomplished by the U.S. Constitution, which established 
an indissoluble Union (i.e., firm) thereby laying the groundwork for 
an American empire.23 Once the Union was established, if a state 
refused to comply with the policies of the national government, the 
latter would have the option and, should the need arise, the respon- 
sibility to resort to coercion in order to compel state compliance. 

Government implies the power of making laws. It is essential to 
the idea of a law that it be attended with a sanction; or, in other 
words, a penalty or punishment for disobedience. If there be no 
penalty annexed to disobedience, the resolutions or commands 
which pretend to be laws will, in fact, amount to nothing more 
than advice or recommendation. This penalty, whatever it may be, 
can only be inflicted in two ways: by the agency of the courts and 
ministers of justice, or by military force; by the COERCION of the 
magistry, or by the COERCION of arms.24 

Such national-government-applied coercion against individuals 
andlor states is a constitutional remedy to state noncompliance. 
Publius wanted to avoid using coercion against a state, which in a 
federal model could result in war between the state (or states) and 
the national government, which in turn would be more disruptive 
and detrimental to commerce than coercion against an individual. 
To avoid such an inconvenience, "the authority of the Union must 
extend to the persons of the citizens-the only proper objects of 
government," rather than exclusively to states, as was the case 
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under the Articles of Confederation. According to Publius, this was 
the most significant improvement the U.S. Constitution made on 
the Articles of Confederation.25 

Publius's acknowledged reliance on compulsion raises the critical 
issue. If the governed within a state can be compelled to comply, 
against their will, with national laws, is the consent of the governed 
then nonexistent? Calhoun argued in the affirmative and articulated 
the constitutional principle of the concurrent majority as a means to 
ensure the consent of the governed, insofar as state compliance 
with national laws is concerned. This is not meant to imply that the 
bond holding the Union together under the U.S. Constitution is not 
premised upon the consent of the governed. Both the U.S. and 
C.S.A. models of federalism are premised upon the consent of the 
governed, with the qualification that the former allows for the ap- 
plication of coercion when consent between the general and state 
governments breaks down, whereas the latter does not. Conse- 
quently, consent is more pervasive in the C.S.A. model because of 
the constitutional barriers to applied coercion by the Confederate 
government upon the states. once again, a manifestation of the 
U.S. model's reliance on coercion was the controversy surrounding 
the tariff of July 14, 1832. On November 24, 1832, South Carolina 
issued its ordinance of nullification declaring the tariff to be null 
and void within the state. On December 10,1832, President Jackson 
informed the country that the federal laws would be enforced in 
South Carolina, which was part of an indissoluble nation; this en- 
forcement would be done at the point of a bayonet if necessary. 
Jackson proclaimed: "Having the fullest confidence in the justness 
of the legal and constitutional opinion of my duties which has been 
expressed, I rely with equal confidence on your individual support 
in my determination to execute the laws, to preserve the Union by 
all constitutional means, to arrest if possible, by moderate and firm 
measures the necessity of a recourse to force; and if it be the will of 
Heaven that the recurrence of its primeval curse on man for the 
shedding of a brother's blood should fall upon our land, that it be 
not called down by any offensive act on the part of the United 
States."26 

It is very significant that with all the pressures and contingencies 
of war, Jefferson Davis never declared, not to mention formulated, 
such Jacksonian "moderate and firm measures." Davis was re- 
strained not only by his personal commitment to states' rights but 
more significantly by the modus operandi of the Confederacy. 

The concurrent majority is the constitutional mechanism designed 
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to exclude force from nation-state relations. It is "the principle which 
makes the constitution in its strict and limited sense." Calhoun 
reasoned that "power can only be resisted by power, and tendency 
by tendency. Those who exercise power and those subject to its 
exercise, the rulers and the ruled, stand in antagonistic relations to 
each other." The concurrent majority would prevent "any one inter- 
est or combination of interests from using the powers of govern- 
ment to aggrandize itself at the expense of the others," thereby 
securing the self-protection necessary for self-preservation, self- 
government, and progress within a federal system.27 Publius con- 
curred. "Ambition must be made to counteract ambition: . . . What 
is government itself but the greatest reflections on human nature? If 
men were angels, no government would be necessary. If angels 
were to govern men, neither external nor internal controls on gov- 
ernment would be necessary. In framing a government which is to 
be administered by men over men, the great difficulty lies in this: 
you must first enable the government to control the governed; and 
in the next place oblige it to control itself."28 However, there were 
substantive differences in their respective commitments to limited 
government. 

The divergence of the constitutional theories of Calhoun and Pub- 
lius centers on the matter of protecting the states from abusive use 
of power by the general government. Calhoun maintained that the 
U.S. model places too much reliance on the function of suffrage 
within the context of an extended republic. Suffrage, however well 
guarded it might be, and however enlightened the people, essen- 
tially transfers the execution of the citizens' sovereignty to national 
government officials who, acting on behalf of the prevailing nation- 
al political power, will oppress the less powerful subnational states, 
should a conflict between the two arise. A model such as this, which 
is primarily premised upon the principle of majority rule, "is but 
the government of a part over a part, the major over the minor 
portion." Such a constitutional scheme does not fulfill the purpose 
of a constitution premised upon popular consent, which is "to 
resist by its own structure the tendency to abuse power."29 Accord- 
ing to Calhoun, the proper federal constitutional scheme would 
make certain that all the general government's policies are premised 
upon the consent of the governed, including subnational majorities 
within the states as well as national majorities. If such widespread 
consent is not forthcoming for certain proposed national policies, 
then those policies are put on hold until, if ever, the requisite con- 
sent becomes manifest via the concurrent majority. 
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Both Publius and Calhoun acknowledged the diversity within the 
national community and that the constituent parts of majorities and 
minorities vary. A majority could consist of various property, cit- 
izens, andlor states, and a minority could consist of fewer and 
dissimilar components. A significant difference between their con- 
ceptions of majorities and minorities was the former's emphasis on 
the distribution of property and the latter's on sectional interests. 
This was a distinction of degrees; in other words, both were con- 
cerned with property and regions, but not to the same extent. Ac- 
cording to Publius, "The most common and durable source of fac- 
tion has been the various and unequal distribution of property. 
Those who hold and those who are without property have ever 
formed distinct interests in society."30 

Calhoun went one step beyond Publius's formulation. Unlike Pub- 
lius, Calhoun did not assume that the rich and poor necessarily 
form distinct interests. His formulation contended that segments of 
the rich and poor will form a sectional majority in order to exploit 
sectional minorities of rich and.poor, if suffrage is the primary check 
on government. If the constitutional system permits, it is in the 
interest of the rich and poor to form a political alliance within their 
section in order to exploit their rivals in other sections. In the ab- 
sence of the proper constitutional safeguards, the prevailing polit- 
ical regional power consisting of rich and poor will determine the 
distribution of wealth through the government's fiscal policy. 

The two, disbursement and taxation, constitute the fiscal action of 
the government. What one takes from the community in the name 
of taxes is transferred to the portion of the community who are the 
recipients under that of disbursements. . . . The necessary result, 
then, of the unequal fiscal action of the government is to divide the 
community into two great classes, one consisting of those who, in 
reality, pay the taxes and, of course, bear exclusive1 the burthen 
of supporting the government; and the other, of t K ose who are 
then recipients of their roceeds through disbursements, and who 
are, in fact, supportefby the government; or, in fewer words, 
divide i t  into tax-payers and tax-consumers. 

Calhoun contended that this constitutional flaw (the unwarranted 
reliance on suffrage as an adequate check on the general govern- 
ment) precipitated the division of the Union along sectional lines, 
the Southern, Northern, and Western sections, not a national divi- 
sion between capital and labor, or rich and poor. These sections, 
particularly the Southern and Northern, represented the great in- 
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terests in the country; the states in their respective sections were the 
components of each great 

He maintained that under Publius's model of federalism, national 
public policy had been formulated through the requisite due pro- 
cess of the legislative system but was nevertheless prejudicial to a 
particular section of the country, thereby dividing the nation into 
tax consumers (the Northern states) and taxpayers (the Southern 
states). Under such a model, legislation could be implemented over 
the objections of a significant sectional minority, such as was the 
case during the tariff controversy of 1832. As the dominant section 
gained control of the national legislature, it could use legislative 
supremacy to minimize a sectional minority's meaningful participa- 
tion in the process. This, indeed, was the perception of the South- 
ern section as they seceded from the Union. This is stated clearly in 
the "Declaration of Causes Which Induced the Secession of South 
Carolina": "This sectional combination for the subversion of the 
Constitution has been aided, in some of the States, by elevating to 
citizenship persons who, by the supreme law of the land, are inca- 
pable of becoming citizens; and those votes have been used to inau- 
gurate a new policy, hostile to the South, and destructive of its peace 
and safety. . . . The Slaveholding States will no longer have the 
power of self-government, or self-protection, and the Federal Gov- 
ernment will have become their enemy? Take note of South Car- 
olina's reference to "the South and "the Slaveholding States"; evi- 
dently, the South perceived the conflict to be a sectional one in 
which it confronted a hostile U.S. government under the control of 
Northern interests. 

The South's answer to sectional diversity and conflict was recog- 
nizing and politically insisting upon states' rights. States' rights 
advocates maintained that the citizens within their respective states 
retained sovereignty, with the state governments serving as the 
agents of that sovereignty. In order for the national government to 
implement national policy, the consent of the states was essential. 
This is consensual politics within a federal framework. To consider 
the national government as something distinct from, independent 
of, or superior to the states is a misconception. In the words of 
Calhoun: 

The government of the United States, with all its complication and 
refinement of organization, is but a part of a system of govern- 
ments. It is the representative and organ of the States, only to the 
extent of the powers delegated to it.  Beyond this, each State has its 
own separate government, which is its exclusive representative 
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and organ, as to all the other powers of government;-or as they 
are usually called, the reserved powers. However correct, then, 
our conception of the character of the government of the United 
States viewed by itself may be, i t  must be very imperfect, unless 
viewed at the same time, in connection with the complicated sys- 
tem, of which it  forms but a part.3" 

Although the U.S. Constitution is also premised upon the con- 
sent of the governed, it is a type of consent significantly different 
from that of the C.S.A. Publius's nlodus oyerandi was that the con- 
sent of a national majority, as manifested through a system of sepa- 
ration of powers, takes precedence over a subnational majority, i.e., 
a state. Under national supremacy, political authority resides with 
the politically predominant citizens in their capacity as members of 
a national community, in contradistinction to the politically pre- 
dominant in the state communities first and foremost. 

The subtle movement away from a confederation in which states 
were dominant (as was the case under the Articles of Confederation) 
to a dominant national government is exemplified by the various 
plans that were submitted during the 1787 Constitutional Conven- 
tion.34 The New Jersey Plan was offered as an alternative to the 
consolidating impetus advanced by the supporters of the Virginia 
Plan. For example, the former sustained the sovereignty of the re- 
spective states, whereas the latter allowed the national government 
to veto the laws of the several states.35 The rationale for diminishing 
the preponderance of the states was set forward by the Hamilton 
Plan, which the Federalist rejected, not so much on theoretical 
grounds, but because of practical politics; it was unacceptable to the 
smaller states, without whose support ratification would have been 
improbable. Hamilton's proposed scheme of government resem- 
bled that of eighteenth-century Great Britain. It was to consist of a 
bicameral legislature with three-year terms for the lower chamber, a 
Senate with legislators serving during good behavior, an executive 
appointed for life by the legislature, and a judiciary with twelve 
justices. Thus, the senate, the executive, and the judiciary would 
consist of officials not subject to periodic elections.36 Hamilton's 
objective was to strengthen the central government at the expense 
of the states. He claimed that the states had become obsolete and 
that their preponderance over a more efficient and powerful nation 
could no longer be justified. If the states were "extinguished great 
economy might be obtained by substituting a general govern- 
ment. . . . They are not necessary for any of the great purposes of 
commerce, revenue, or agriculture." This rationale is theoretically 
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consistent with Publius's statement that "the prosperity of America 
depended on its Union."37 

Calhoun consistently maintained that the U.S. Constitution orig- 
inally established a federal system in which the states retained their 
sovereignty. He conceded, however, that the document came from 
the hands of its framers with considerable uncertainty regarding a 
crucial constitutional principle. 

The convention which framed it, was divided, as has been stated, 
into two parties,-one in favor of a national, and the other of a 
federal government. The former, consisting for the most part, of the 
younger and more talented members of the body,-but of the less 
experienced,-prevailed in the early stages of the proceedings. A 
negative on the action of the governments of the several States, in 
some form or other, without a corres onding one, on their part, on E the acts of the government about to e formed, was indis ensable t: to the consummation of their plan. They, accordingly, as as been 
shown, attempted, at every stage of the proceedings of the con- 
vention, and in all possible forms, to insert some provision in the 
Constitution, which would, in effect, vest it with a negative;-but 
failed in all. The party in favor of a federal form, subsequently 
gained the ascendancy;-the national party acquiesced, but with- 
out surrendering their preference for their own favorite 1an;-or 
yielding, entirely, their confidence in the plan adopte&or the 
necessity of a negative on the action of the separate governments 
of the States. They regarded the plan as but an experiment; and 
determined, as honest men and good patriots, to give it a fair trial. 
They even assumed the name of Federalists; and two of their most 
talented leaders, Mr. Hamilton and Mr. Madison, after the ad- 
journment of the convention, and while the ratification of the Con- 
stitution was pending, wrote the major part of that celebrated 
work, The Federalist; the object of which was to secure its adoption. 
It did much to explain and define it, and to secure the object 
intended; but it shows, at the same time, that its authors had not 
abandoned their predilection in favor of the national plan.38 

Thus, according to Calhoun, the original federal system was dis- 
placed by a national system. The displacement was by design and 
by those nationalists who never abandoned their proclivities to sub- 
ordinate the states to the national government. Such subordination 
was, according to Calhoun, illegitimate. One should not underesti- 
mate the impact of Calhoun's logic on the mind of the South. His 
indictment of nationalism and support for states' rights provided 
the South with its justification for secession from the Union. 

The central issue of American politics from 1787 through the Civil 
War period was sovereignty within the context of a federal system. 
Strengthening the national government at the expense of the states 
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could not be accomplished without affecting sovereignty as it per- 
tained to the national and state levels. Both Publius and Calhoun 
stipulated that sovereignty is indivisible and must reside at either 
the national or state level. Referring to the adherents of a con- 
federacy, Publius maintained: "They seem still to aim at things 
repugnant and irreconcilable; at an augmentation of federal author- 
ity without a diminution of State authority; at sovereignty in the 
Union and complete independence in the members. They still, in 
fine, seem to cherish with blind devotion the political monster of an 
imperium in irnperio. " Publius guarded against the "political monster 
of an imperium in irnperio" by rhetorically maintaining that sover- 
eignty resided in the people, not in governments, and it was the 
people who assigned to their national and respective state govern- 
ments certain functions-the delegated and the reserved powers. 
Moreover, insofar as the execution of the delegated powers were 
concerned, sovereignty resided with the people as a whole in the 
sense of constituting a national community.39 This is significant, 
because if sovereignty is indivisible, and the national community is 
sovereign, the component states would be subordinate to the politi- 
cal will of the national community. Calhoun concurred with Pub- 
lius's reasoning that "sovereignty is an entire thing, to divide it is to 
destroy it." But he also charged that this was exactly what Publius 
was attempting to do: destroy sovereignty at the state level. Refer- 
ring to the locus of sovereignty within a federal system, Calhoun 
maintained that it had to be either a national or state phenomenon. 
He proposed the question, 

. . . How [can] the people of the several States . . . be partly sov- 
ereign, and partly not sovereign; sovereign as to the reserved, and 
not sovereign as to the delegated powers? There is no difficulty in 
understanding how powers, appertaining to sovereignty, may be 
divided; and the exercise of one portion delegated to one set of 
agents, and another portion to another; or how sovereignty may 
be vested in one man, a few, or many. But how sovereignty itself, 
the supreme power, can be divided, how the people of the several 
States can be partly supreme and partly not supreme, it is impos- 
sible to conceive.40 

If sovereignty is indivisible, as Publius and Calhoun acknowl- 
edged, then it must be either a national or a state phenomenon. The 
U.S. Constitution manifests the former, the C.S.A. Constitution the 
latter. Consequently, two significantly different models of federal- 
ism are embodied in each. 



Chapter Three 

Federalism and Popular Sovereignty 

Within the context of American federalism, sovereignty is multidi- 
mensional, unlike a unitary model in which sovereignty is a na- 
tional phenomenon plain and simple. The confusion surrounding 
American federalism centers on the coexistence of two distinguish- 
able political communities, national and state. Sovereignty resides 
with the people in their respective states and collectively in the 
national community. The various state governments and the na- 
tional government are essentially the agents of the sovereign people. 
Being the agents of the people, public policies (both national and 
state) must be premised upon the consent of the governed if the 
people are to be considered sovereign. If the national agentsf pol- 
icies prevail over the vehement objections of the people within a 
particular state, and those policies are coercively implemented, then 
the people within that state will cease to be sovereign and for all 
intents and purposes subject to an external sovereign authority. 
Consequently, if the citizens of a state are at odds with national 
policy and unsuccessfully attempt to negate it by exercising their 
sovereignty through state nullification, but yet are subject to that 
national policy against their political will, then the citizens of that 
state are not sovereign in regard to that policy and are subject to the 
sovereign authority of the national government. This is especially 
the case if the people within a particular state lack recourse to seces- 
sion, that is, withdrawal from the Union. A state's tacit consent to 
national policies could be deduced from its continual membership 
in the Union. However, such tacit consent is premised upon the 
option to secede. The Confederate framers were convinced that 
such national supremacy can only be realized at the expense of self- 
governing states, thereby having substantive impact upon popular 
sovereignty within the context of American federalism. 

The Bank of the United States, protectionist tariff, and territorial 
and slavery controversies of the first half of the nineteenth century 
convinced many in the Southern states that they were in the process 
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of losing their constitutional place within the federal system and 
that the public policy preferences of their citizens were increasingly 
being sacrificed on the altar of nationalism. Accordingly, the fram- 
ers of the C.S.A. Constitution feared that national supremacy un- 
abated by sovereign states intensified the potential for abuse by 
national majorities and that, consequently, national public policy 
would not be securely premised upon the consent of the governed 
within the respective states, thereby dealing a devastating setback 
to the principle of popular sovereignty. A state objecting to the 
policies of the general government would lack recourse to nullifica- 
tion if the states lacked sovereignty distinct from the Confederacy as 
a whole. In other words, if sovereignty were to be a national phe- 
nomenon, the Confederacy would have the prerogative to override 
the objections of a state, thereby circumventing the political will of 
the latter's citizenry. 

The C.S.A. Constitution inherently checked the emergence of a 
national sovereign by constitutionally providing for the sovereignty 
of the states. The objective of this federal arrangement was to en- 
sure that a sovereign state would not have a Confederate superior; 
hence, compliance with Confederate policies would be at the discre- 
tion of the states and not the product of coercion. Four constitu- 
tional provisions collectively provided for state sovereignty, in con- 
tradistinction to a sovereign Confederacy; they are to be found 
in Article VI; Article I, section 2; Article V; and the Confederate 
covenant-compact theory of government. 

Article VI 

The final two clauses of the C.S.A. Constitution's Article VI corre- 
spond to the U.S. Constitution's Ninth and Tenth amendments. 
They read as follows: 

U.S.: The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the 
people. 

C.S.A.: The enumeration, in the Constitution, of certain rights, 
shall not be construed to deny or disparage others retained by the 
people of the  several States. 

U.S.: The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people. 

C.S.A.: The powers not delegated to the Confederate States, nor 
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prohibited b it to the States, are reserved to the States, respec- K tively, or to t e people thereojl 

The C.S.A.'s shift in emphasis from "the people" to "of the several 
States" and to "the people thereof" (referring to the people in their 
respective states) is evidence that its general government did not 
establish a national community of individuals irrespective of the 
states and constitutionally superior to the states. Indeed, the na- 
tional community did exist, but only insofar as the delegated powers 
were concerned-powers that were delegated by the states and for 
the states, rather than by and for a national community of indi- 
viduals. Furthermore, the reserved powers were reserved to the 
states "or to the people thereof," the emphasis being a community 
of states and not a national community of individuals. In both in- 
stances where the U.S. framers referred to "the people," which was 
subsequently interpreted to indicate the establishment of a national 
community of individuals irrespective of the states, the Confederate 
framers referred to "the people of the several States" and "to the 
people thereof." In the Confederate model an individual was a mem- 
ber of the national community only through his state. The Confed- 
erate community was an association of states first and foremost. 
Thus, the states were given a permanence absent in the U.S. Con- 
stitution, since the individual was a citizen of the Confederacy 
through his state, in contradistinction to membership in a national 
community distinct from the states. 

This is made evident by analyzing the significance of the phrase 
"several States" from the C.S. A. perspective. According to Cal- 
houn, the "several States" is equivalent to "their people, in their 
sovereign capacity," with "their" referring to the distinct states.2 
The Declaration of Causes Which Induced the Secession of South Carolina 
acknowledged that the political and constitutional ties between the 
"several States" resulting from their affiliation under the U.S. Con- 
stitution did not detract from state sovereignty, but actually impelled 
it: "By this Constitution, certain duties were imposed upon the 
several States, and the exercise of certain of their powers was 
restrained, which necessarily impelled their continued existence 
as sovereign states."3 At the C.S.A. Constitutional Convention, 
W. Porcher Miles of South Carolina moved to amend the phrase "the 
enumeration, in the Constitution, of certain rights, shall not be 
construed to deny or disparage others retained by the people" by 
adding thereto the words "of the several States."4 He adamantly 
took a state's rights position: "I am a state rights person: I am a 
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state-rights man. I do not Iay the same stress upon party organiza- 
tion that most politicians in this country do. We assemble here as 
the representatives of the people of the various sovereign States 
which compose this Confederacy, and it is our first duty to labor for 
the best interests of our own immediate people, without doing 
injustice to the people of any section of the Country."Uccordingly, 
in the scheme of Confederate public policy formulation and imple- 
mentation, the states had a presence that prevented their respective 
policy preferences from being set aside by the Confederate govern- 
ment presumably acting on behalf of a national community of indi- 
viduals, or more specifically the "general welfare," a phrase auspi- 
ciously excluded from the C.S. A. Constitution. Hence, the collective 
interests of the Confederacy could not be justification to override 
the particular interest of a state in the minority. In an obverse man- 
ner, the collective interest of the Confederacy was exactly that, col- 
lective and inclusive of all the states. 

Publius was opposed to giving the states such a presence and the 
wherewithal to thwart the political will of a national majority. He 
maintained that "a unity of commercial, as well as political, inter- 
ests can only result from a unity of government."6 A constitutional 
provision giving the states such permanence would prove to be an 
obstacle to such unity. For Publius the "general welfare" of all neces- 
sitated the establishment of a national community of individuals 
and the subordination of the states to that community. In reference 
to Article I1 of the Articles of Confederation, a provision that man- 
dates state sovereignty,7 Publius contended: 

The next most palpable defect of the existing Confederation is the 
total want of SANCTION to its laws. . . . There is no express 
delegation of authority to them to use force against delinquent 
members; and if such a right should be ascribed to the federal 
head, as resulting from the nature of the social compact between 
the States, it must be by inference and construction in the face of 
that part of the second article by which it is declared "that each 
State shall retain every power, jurisdiction, and right, not expressly 
delegated to the United States in Congress assembled." The want 
of such a right involves, no doubt, a striking absurdity. . . . I f  we 
are unwilling to impair the force of this applauded provision, we 
shall be obliged to conclude that the United States afford the extra- 
ordinary spectacle of a government destitute even of the shadow 
of constitutional power to enforce the execution of its own laws. 

Explicit in Publius's "national supremacy" is the contention that the 
states must be subjected to a dominant national government, and 
"bound together in a strict and indissoluble Union, . . . in erecting 
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one great American system."E Of course, Publius's rationale flies in 
the face of the C.S.A.'s commitment to prohibit the "use of force 
against delinquent members" on the part of the Confederate gov- 
ernment. This is not surprising in light of the fact that the Federal- 
ists were working toward constructing a nationalistic political and 
economic empire and the Confederates toward constraining one. 

Article I, section 2, clause 5 

Article I, section 2, clause 5, of the C.S.A. Constitution also secures 
state sovereignty. It authorizes the states to impeach Confederate 
officials within their respective borders: "The House of Represen- 
tatives shall choose their Speaker and other officers; and shall have 
the sole power of impeachment, except that any judicial or other 
Federal officer, resident and acting solely within the limits of any 
State, may be impeached by a vote of two-thirds of both branches of 
the Legislature thereof." Such impeachment powers provide the 
states with augmented constitutional means to secure the territorial 
integrity against perceived encroaching Confederate officials. 

The discretionary power this provision extends to the states is 
contingent upon the C.S.A. Senate, which "shall have the sole 
power to try all impeachments" when two-thirds of the members 
present concur (Article I, section 3, clause 6). Nevertheless, provid- 
ing state legislatures with the opportunity to impeach Confederate 
officials was designed to make them more accountable to the states. 
A state could practically as well as constitutionally impact the pol- 
icies of the Confederate government by impeachment and perhaps 
removal from office. Keep in mind that senators were elected by the 
Iegislatures thereof (Article I, section 3) and were more beholden to 
their state legislature? directives than are their post-Seventeenth 
Amendment counterparts. As a result, Confederate officials imple- 
menting policies out of step with the policy objectives of a state 
could be excluded from the jurisdiction of the state, thereby pre- 
cluding the execution of the unpopular policies. For example, an 
activist Confederate judge could not act with impunity in a state 
opposing such activism, because he would be subject to state-initi- 
ated impeachment proceedings. In short, Confederate officials were 
constrained to a greater extent than is the case in the U.S. model to 
interpret and enforce Confederate laws according to the prefer- 
ences of the states. 

Federalism and Popular Sovereignty 

Article V 

The amendment process of the C.S.A. Constitution deviates from 
that of the U.S. Constitution in two important respects. First, a state 
can with greater ease initiate a constitutional convention. As Article 
V stipulates, "Upon the demand of any three States, legally assem- 
bled in their several conventions, the Congress shall summon a 
Convention of all the States to take into consideration such amend- 
ments to the Constitution as the said States shall concur in suggest- 
ing at the time when the said demand is made." Significantly, it is 
not two-thirds of the states or the Congress, but merely three states, 
which are requisite to convene a constitutional convention. Because 
the Confederate framers anticipated the expansion of the Confeder- 
acy to include the border states and some western states, the mini- 
mum three states, in addition to the exclusion of the congression- 
ally initiated convention, is evidence of the deference to states' 
rights. Consider for a moment that the same three-state minimum 
were requisite to convene a constitutional convention to amend the 
U.S. Constitution. In all probability the constitutional convention 
would have been regularly called into existence and would have 
virtually constituted a council of revision addressing perceived in- 
adequacies of the U. S. Constitution. 

The second deviation is the substitution of the three-fourths vote 
with a two-thirds vote as requisite to ratify proposed amendments: 
"Should any of the proposed amendments to the Constitution be 
agreed on by the said Convention-voting by States-and the same 
be ratified by the Legislatures of two-thirds of the several States, or 
in Conventions in two-thirds thereof-as one or the other mode of 
ratification may be proposed by the general Convention-they shall 
thenceforward form a part of this Constitution." Superficially, it 
seems that rather than reducing the number necessary to ratify, the 
framers should have increased it so that it might closely approach 
the unanimity typical of Calhoun's concurrent majority. However, 
when considered in the contexts of the Confederacy's commitment 
to state sovereignty and of the national and state governments di- 
chotomy, the streamlined amendment process was a constitutional 
mechanism at the disposal of the states to check an encroaching 
nationalism. The two-thirds minimum actually supplemented the 
status of the states within the federal framework in the event of a 
constitutional clash between them and the Confederate govern- 
ment. 

Even their substitution of "representation" for "suffrage" in the 
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phrase "but no State shall, without its consent, be deprived of its 
equal representation in the Senate" (Article V) reaffirmed their com- 
mitment to the states in contradistinction to the Confederacy. The 
states were being represented in the Senate, rather than the inhabi- 
tants of the various states having equal suffrage regardless of popu- 
lation. The distinction is subtle, no doubt, but nevertheless is a 
manifestation of the framers' preoccupation with centralization and 
their commitment to the states. 

Confederate compact-covenant ideal 
The most revealing innovation for securing state sovereignty is to 
be found in the C.S.A. preamble. As previously mentioned, the 
constitutional status of preambles is open to debate, but in this case 
the preamble does delineate the nature of the relationship among 
the states as they entered into their confederate union. 

During the political fire storm of antebellum America, there was 
an ongoing debate as to whether the U.S. Constitution establisheda 
compact among sovereign states, first and foremost, or a national 
union of sovereign individuals. The Southern states considered the 
Union to be the product of a compact between the states. To wit, the 
titles of the ordinances of secession stated that the compact which 
formed the Union was dissolved by the seceding states. South Car- 
olina's is typical: A n  Ordinance to Dissolve the Union between the State 
of South Camlinaand the Other States United with Her under the Compact 
Entitled "The Constitution of the United States ofAmerica."9 This con- 
curs with Calhoun's position: "Having ratified and adopted it [the 
U.S. Constitution], by mutual agreement, they stand in relation of 
parties to a constitutional compact; and, of course, it is binding 
between them as a compact, and not on, or over them, as a constitu- 
tion. . . . the people of the several States, in their sovereign capac- 
ity, agreed to unite themselves together, in the closest possible con- 
nection that could be formed, without merging their respective 
sovereignties into one common s~vereignty."~~ 

The Confederate framers were determined to remove ambiguity 
as to the nature of their federal arrangement. Whereas the U.S. 
preamble's first fifteen words are "We the People of the United 
States, in order to form a more perfect Union," the C.S. A. preamble 
explicitly refers to the "sovereign and independent character" of the 
states that are parties to the compact. It  reads: "We, the people of 
the Confederate States, each State acting in its sovereign and inde- 
pendent character, in order to form a permanent Federal Govern- 
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ment."n It is also significant that the phrase "to form a more perfect 
Union" was replaced with "to form a permanent Federal Govern- 
ment." The phrase "permanent Federal Government" does not con- 
note the consolidation associated with "a more perfect Union" as 
that phrase was being interpreted by Republican nationalists. The 
C.S.A. framers were determined to establish a compact among 
member states patterned after their understanding of the U.S. Con- 
stitution, and in their understanding they did not equate union 
with consolidation. 

Throughout the C. S. A.'s Constitutional Convention, the dele- 
gates stipulated that their constitution was to be patterned after the 
U.S. Constitution, which, following Calhoun's lead, they alleged 
was a compact of sovereign states, rather than a consolidation of the 
states into a union of individuals. The South Carolina secession 
declaration articulates the meaning of "compact" from the Southern 
perspective. "We maintain that in every compact between two or 
more parties, the obligation is mutual; that the failure of one of the 
contracting parties to perform a material part of the agreement, 
entirely releases the obligation of the other; and that, when no 
arbiter is provided, each party is remitted to his own judgement to 
determine the fact of failure, with all its consequences."12 The "par- 
ties" to the compact would be the state governments; the Confeder- 
ate government would be their common agent, with each state 
reserving the prerogative to make the final determination as to 
whether or not the compact had been breached. According to Pub- 
lius, such a compact would defeat the purpose of government: "In 
fine, the world would have seen for the first time, a system of 
government founded on an inversion of the fundamental principles 
of all government; it would have seen the authority of the whole 
society everywhere subordinate to the authority of the parts; it 
would have seen a monster, in which the head was under the direc- 
tion of the member~."~3 It was at this type of subordination of the 
whole society to the authority of the parts that the C.S.A. compact 
theory of government aimed. This constitutional arrangement was 
to be ensured by making the policies of the Confederacy contingent 
upon the consent of the states. Such was the nature of the C.S.A. 
framers' version of federalism-a version Publius described as mon- 
strous. 

To discern how this compact theory of government would safe- 
guard the consent of the governed within a federal framework, it is 
necessary to delineate the procedural aspects of the concurrent ma- 
jority and to contrast those with the internal and external checks of 



46 The Confederate Constitution of 1861 

the U.S. Constitution. The concurrent majority is a constitutional 
mechanism designed to facilitate compromise and thereby ensure 
the consent of the governed. It would function by providing sov- 
ereign political bodies, in this case states, with the constitutional 
means to resist the usurpations of the general government.14 In the 
event of a nation-state constitutional crisis, who should judge which 
laws are in pursuance of the constitutional compact? The states 
should judge, that is, the sovereign power within each state. The- 
oretically, in the absence of the states, the concurrent majority could 
be premised upon economic, ideological, cultural, andlor religious 
categories, provided they were prominent interests within the na- 
tional community. Nevertheless, there is an underlying assumption 
that the prominent interests or parts (i.e., the states) are diverse 
but have enough in common for consent to be a meaningful and 
workable basis for an effective central government; accordingly, the 
principle does have practical application, providing the states are 
directed by rational men. "In coming to this conclusion I have as- 
sumed the organism to be perfect and the different interests, por- 
tions, or classes of the community to be sufficiently enlightened to 
understand its character and object, and to exercise, with due intel- 
ligence, the right of suffrage. To the effect that either may be defec- 
tive, to the same extent the government would fall short of fulfilling 
its end. But this does not impeach the truth of the principles on 
which it rests."l5 Obviously Calhoun acknowledged that such a 
system of government requires an advanced stage of enlightened 
self-interest on the part of the electorate and elected public officials. 

Within the context of American federalism, the practical applica- 
tion of the concurrent majority corresponds to the community be- 
ing the equivalent of the nation and the significant interests being 
the states. The states constitute the portions of the larger commu- 
nity, and these portions are communities in their own right. Thus 
the units of analysis are twofold, the general and state govern- 
ments. The function of the concurrent majority is to protect the 
diversity of interests of the several states from national public poli- 
cies adverse to their interests; in other words, the cultural, social, 
political, and economic development of the states is in the public 
policy domain of the states, and not of the central government. This 
scheme of government is in contrast to the U.S. model, in which the 
consent of a national majority (of either states, citizens, or both) is 
sufficient to initiate government action over the objections of a state, 
or states, which constitute a national minority. For states in the 
minority such a model would be absolute, because its consent would 
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be lacking. "Hence the great and broad distinction between govern- 
ments is not that of the one, the few, or the many, but of the constitu- 
tional and absolute," with constitutional federal government being 
that in which the consent of the states is requisite to the implemen- 
tation of national policies within their jurisdiction, and absolute 
government being that which does not require such consent.16 

Calhoun's analysis questioned two basic Publian tenets: the reli- 
ance on the extended republic and institutional separation of pow- 
ers. According to Calhoun, without the concurrent majority, these 
Publian tenets were significantly insufficient in maintaining a na- 
tional government premised upon the consent of the governed. Pub- 
lius maintained that to minimize the probability that the national 
government would be unconstitutionally utilized by national ma- 
jorities, the scope of the republic must be extended to include a wide 
variety of economic and social factions, thereby ensuring popular 
consent throughout the national community by minimizing the like- 
lihood of an overbearing national majority coalescing. The forma- 
tion of such a majority would be minimized because of the diversity 
of the factions and the corresponding inherent competitive nature 
of their relations. However, and most important, this scheme of 
popular consent does not mandate the consent of all the states.17 
Nevertheless, popular consent premised upon majority rule would 
be forthcoming: in such a pluralistic setting, no one faction or coali- 
tion of factions would dominate the policymaking process indefi- 
nitely, because alliances would fluctuate and new coalitions would 
be organized to displace those in power. 

The smaller the society the fewer will probably be the distinct 
parties and interests composing it; the fewer the distinct 
and interests, the more frequently will a majority be foun of the rrties 
same party; and the smaller the number of individuals composing 
a majority, and the smaller the compass within which they are 
placed, the more easily they will concert and execute their plans 
of oppression. Extend the sphere and you take in a greater variety of 
parties and interests; you make it less probable that a majority of 
the whole will have a common motive to invade the rights of other 
citizens. 

Calhoun contended the opposite. Concerning the consequences of 
the extended republic, and the centralization of political power at 
the national level, he reasoned that 

The more extensive and populous the country, the more diversi- 
fied the condition and pursuits of its population; the richer, the 
more luxurious, and dissimilar the people, the more difficult i t  is 
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to equalize the action of the government, and the more easy for 
one portion of the community to pervert its powers to oppress and 
plunder the other.ls 

Publius's explanation of the beneficial aspects of an extended 
republic centered on the presumption that the components of a 
national majority will occasionally change as the various factions 
organize and compete for political power against one another, there- 
by functioning as an internal check against oppressive majorities. 
Calhoun maintained that indeed a national majority will material- 
ize, but it will be a sectional majority, sustaining its solidarity in 
opposition to a sectional minority. The end result will be a division 
of the community "into two great parties, a major and a minor, 
between which there will be incessant struggles on the one side to 
retain, and on the other to obtain the majority and, thereby, control 
the government and the advantages it confers." Because a state is 
more homogeneous than the nation, and homogeneity of interests 
is more conducive to a government premised upon the consent of 
the governed than is the case with a heterogeneous community, the 
less extensive republic (the state) will be less oppressive than an 
extended republic (the Nation), because of the absence of intensely 
rival parties, political or otherwise, maintaining control of the gov- 
ernment and pursuing policies adverse to the parochial interests of 
the states. This being the case, the states should be paramount to the 
national government in order to ensure a greater degree of consent 
throughout the federal system.19 

This does not mean that Publius placed inordinate confidence in 
the electoral process as the means for a national majority to ensure 
the consent of the governed. Both Publius and Calhoun maintained 
that the electoral process by itself is inadequate, because it subjects 
the minority to majority tyranny. According to Publius, "When a 
majority is included in a faction, the form of popular government, 
on the other hand, enables it to sacrifice to its ruling passion or 
interest both the public good and the rights of other citizens." Cal- 
houn concurred: "The numerical majority, instead of being the peo- 
ple, is only a portion of them, such a government, instead of beinga 
true and perfect model of the people's government, that is a people 
self-governed, is but the government of a part over a part, the major 
over the minor portion."20 

As a remedy to the problem of majority tyranny, Publius relied 
upon a scheme of external and internal checks and balances, as did 
Calhoun, but with the qualification of states' rights. According to 
Publius, within a federal framework a significant aspect of the exter- 
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nal checks is the restriction on governmental power that the national 
and state governments place on each other. The national govern- 
ment with its delegated powers and the states with their resewed 
powers will keep each other within their respective constitutional 
spheres. "The powers delegated by the proposed Constitution to 
the federal government are few and defined. Those which are to 
remain in the State governments are numerous and indefinite. . . . 
The operations of the federal government will be most extensive and 
important in times of war and danger; those of the States in times of 
peace and security."21 

Should a conflict arise between the national and state govern- 
ments concerning the extent of their delegated and reserved pow- 
ers, which is to serve as the final adjudicator? The final adjudicator 
would be, in the final analysis, sovereign. There are, of course, two 
mutually exclusive alternatives: national or state sovereignty. Pub- 
lius, while advocating the supremacy of national laws over state 
laws, rationalized on behalf of national supremacy. "If a number of 
political societies enter into a larger political society, the laws which 
the latter may enact, pursuant to the powers entrusted to it by its 
constitution, must necessarily be supreme over those societies and 
the individuals of whom they are composed. It would otherwise be a 
mere treaty, dependent on the good faith of the parties, and not a 
government, which is only another word for POLITICAL POWER 
AND SUPREMACY."22 Calhoun vigorously contested Publius's in- 
terpretation of federalism, maintaining that the essence of Ameri- 
can federalism is the sovereignty of the states: "Nothing short of a 
negative, absolute or in effect, on the part of the government of a 
State, can possibly protect it against the encroachments of the gov- 
ernment of the United States whenever their powers come in con- 
flict."23 The states, acting individually or in unison, are to function 
as the final adjudicators in the event of a constitutional conflict 
between them and the national government. 

The C.S.A. Constitution's utilization of internal institutional 
checks and balances is similar to that of the U.S. Constitution, the 
former being patterned after the latter. However, the two are dis- 
similar in the extent of their reliance on internal checks to ensure the 
consent of the governed. The C.S.A. framers had little confidence in 
the internal checks without state rights. In both constitutions the 
scheme of internal checks is mechanistic; the legislative, executive, 
and judicial branches have specific constitutional functions to write, 
enforce, and adjudicate the laws. Each branch's functional integrity 
is to be secured from usurpation by the other branches by providing 
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the officials of each branch-the congressmen, president, and jus- 
tices-with institutional arrangements in which the pursuit of their 
personal and political interests coincided with the functional integ- 
rity of their respective departments. According to Publius, "The 
great security against a gradual concentration of the several powers 
in the same department consists in giving to those who administer 
each department the necessary constitutional means and personal 
motives to resist encroachments of the others. The provision for 
defense must in this, as in all other cases, be made commensurate to 
the danger of attack. Ambition must be made to counteract ambi- 
tion. The interest of the man must be connected with the constitu- 
tional rights of the place."24 

Thus the Constitution established the governing institutions with 
the expectation that they would be utilized by officials attempting to 
promote their particular interests, in contradistinction to the pur- 
suit of the common good. Publius contended that "as long as the 
reason of man continues fallible, and he is at liberty to exercise it, 
different opinions will be formed. As long as the connection sub- 
sists between his reason and his self-love, his opinions and pas- 
sions will have a reciprocal influence on each other," resulting in the 
division of society into various factions competing for political power. 
Indeed, "what are the different classes of legislators but advocates 
and parties to the causes which they determine."2Vn the policy- 
making process, the common good is not the primary policy objec- 
tive of public officials. Instead, the common good is the by-product 
of the competition for power between public officials pursuing pref- 
erential treatment for the factions to which they are accountable.26 
What supposedly prevents a dominant faction or coalition of fac- 
tions from permanently controlling the governmental apparatus, 
thereby negating meaningful participation by other factions, are the 
electoral process, the dispersion of political power among the vari- 
ous institutions, and the multitude of factions innately competing 
against one another for political power. Accordingly, "the regula- 
tion of these various and interfering interests forms the principal 
task of modern legislation and involves the spirit of party and fac- 
tion in  the necessary and ordinary operations of g~vernment . "~~ 

Calhoun insisted that Publius's reasoning was flawed, primarily 
because of the failure to anticipate the emergence of a two-party 
system. He maintained that the various factions would coalesce into 
a numerical majority and minority, facilitated by political parties. 
The end result would be that instead of a multiplicity of factions 
competing against one another, thereby ubiquitously distributing 
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political power throughout the political system, there would exist 
two dominant factions, the major and minor sectional political par- 
ties. Subsequently, constitutional restrictions on legislative, execu- 
tive, and judicial functions would be meaningless; the Constitution 
notwithstanding, the major political party would accrue all political 
power to itself and control the government. 

A written constitution certainly has many considerable advan- 
tages, but it is a great mistake to suppose that the mere insertion of 
provisions to restrict and limit the powers of the government, 
without investing those for whose protection they are inserted 
with the means of enforcing their observance, will be sufficient to 
prevent the major and dominant party from abusing its powers. 
Being the party in the possession of the government, they will, 
from the same constitution of man which makes government nec- 
essary to protect society, be in favor of the powers ranted b the 
constitution and opposed to the restrictions intendefto limit &em. 
As the major and dominant parties, they will have no need of 
these restrictions for their protection. The ballot box, of itself, 
would be ample protection for them. Needing no other, they would 
come, in time, to regard these limitations as unnecessary and 
improper restraints and endeavor to elude them with the view of 
increasing their power and influence.28 

It was this concern with centralization of political power at the 
national level, facilitated by a political party, that led Calhoun and, 
in 1861, the South, not to rely solely on the external and internal 
checks on government. Hence, they placed their hopes on states' 
rights, a manifestation of the concurrent majority, on the grounds 
that the states would serve as guarantors for the sectional minority 
interests contesting the policies of the general government under 
the control of the sectional majority political party. Such a reliance 
would ensure the consent of the majority and minority interests 
prior to putting the central government into action. If consent was 
not forthcoming, a state could exercise its right of noncompliance 
or, if necessary, its right of secession from the federal compact, 
thereby excluding itself from the jurisdiction of national policy. For 
example, suppose that in 1861 a Northern political party hostile to 
Southern interests gained control of the national executive branch, 
two-thirds of the Senate and House, and a majority on the Supreme 
Court. Under such circumstances the internal and external checks 
of the U.S. Constitution would be inadequate in protecting the 
Southern states from hostile national legislation. On the other hand, 
if national legislation could only be implemented with the states' 
consent, the South would indeed be secure. It was such a scenario 
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that led the South to endorse states' rights so adamantly in the later 
stages of the antebellum period. 

The right of secession from a federal compact depends upon the 
status of sovereignty. As was mentioned above, the U.S. Constitu- 
tion is ambiguous concerning state sovereignty, whereas the C.S.A. 
Constitution's preamble recognizes the "sovereign and indepen- 
dent character of each State." Reproaching the secessionists in his 
first inaugural address, President Lincoln maintained "that no State, 
upon its own mere motion, can lawfully get out of the Union; that 
resolves and ordinances to that effect, are legally void; and that acts 
of violence within any State or States against the authority of the 
United States, are insurrectionary or revolutionary, according to 
circumstance."29 The South, meanwhile, maintained that "the whole 
question is whether or not the State can release her citizens from 
their obligations to the federal authority, and protect them under the 
sufficient shield of her own sovereign authority! . . . Hapless would 
be the condition of these States if their only alternative lay between 
submission to a government of self-construed, or, in other words, 
unlimited powers, and the certainty of coercion, in case of with- 
drawal, by force of arms. The way of escape from both extremes is 
the acknowledged right of secession."30 

The question naturally comes to mind, if the C.S.A. was commit- 
ted to a states' rights doctrine, especially in light of the historical 
developments of the antebellum period, why did the states not 
expressly constitutionally mandate a state's right of secession? The 
answer to this question is threefold. First, the framers of the C.S.A. 
Constitution contended that they were seceding on behalf of the 
U.S. Constitution, and not because they were opposed to its princi- 
ples. The claim was consistently reiterated that because of this com- 
mitment to the principles embodied in the U.S. Constitution, the 
C.S.A. Constitution was to be patterned after it. With the excep- 
tion of Florida, six of the original states forming the Confederacy 
directed their delegates to draft a constitution that adhered to the 
principles of the U.S. document. Mississippi's directive to its dele- 
gates is typical: "That the people of the State of Mississippi hereby 
consent to form a federal union with such States as have seceded, or 
may secede, from the Union of the United States of America, upon 
the basis of the present Constitution of the said United States."31 
Their affinity for the U.S. Constitution included the understanding 
that it did not deny the right of secession but implicitly protected 
that right as a prerogative of state sovereignty. They claimed that it 
was fallacious construction that had cast doubts on the right of 
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secession. To draft their Confederate Constitution with the expressed 
right of secession would, it was claimed, be yielding to the North- 
em interpretation of the U.S. Constitution that if such a right is not 
expressly granted, it does not constitutionally exist. This they were 
not about to do. 

Second, the seven Southern states that had initially seceded from 
the Union had the practical problem of attracting the variable border 
states into the Confederacy. Virginia was especially reluctant to join 
a confederacy lacking a viable central government. To mandate con- 
stitutionally the right of secession would give the appearance of a 
loose league of disparate states held together by a feeble central 
government, not destined to endure. In reference to the U.S. Con- 
stitution, Jefferson Davis made a similar deduction. "The simple 
truth is, that it would have been a very extraordinary thing to incor- 
porate into the Constitution any express provision for the secession 
of the States and the dissolution of the Union. Its founders undoubt- 
edly desired and hoped that it would be perpetual; against the 
proposition for power to coerce a State, the argument was that it 
would be a means, not of preserving, but of destroying the Union. 
It was not for them to make arrangements for its termination-a 
calamity which there was no occasion to provide for in advance. . . . 
It was not necessary in the Constitution to affirm the right of seces- 
sion, because it was an attribute of sovereignty, and the States had 
reserved all they had not delegated .'I32 Consequently, the C. S. A. 
framers decided to make the right of secession constitutionally im- 
plicit by explicitly recognizing the "sovereign and independent char- 
acter of the States," thereby providing the central government with 
the appearance of viability that otherwise might be lacking. 

And third, and most importantly, the C.S.A. Constitution has a 
covenant component, establishing a central government held to- 
gether by the consent and good faith of its members, not by coer- 
cion. In other words, it is a voluntary association grounded in a 
transcendental order. In this context, "a covenant differs from a 
compact in that its moral dimensions take precedence over its legal 
dimensions. In its heart of hearts, a covenant is an agreement in 
which a higher moral force, traditionally God, is either a direct 
party to or guarantor of a particular relationship. Whereas, when 
the term compact is used, moral force is only indirectly involved. A 
compact, based as it is on mutual pledges rather than guarantees by 
or before a higher authority, rests more heavily on a legal though 
still ethical grounding for its politics. In other words, compact is a 
secular phenomenon."33 This is not meant to imply that the U.S. 
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Constitution is exclusively a secular document lacking elements of 
a covenant tradition. Rather, what is asserted is that the C.S.A. 
Constitution explicitly invokes "the favor and guidance of Almighty 
God" in its preamble, thereby making the Supreme Being a guaran- 
tor of the Constitution. This led Thomas R. R. Cobb to conclude that 
the C.S.A. Constitution "acknowledged the overruling providence 
of G0d."3~ The U.S. Constitution lacks such a reference, so to that 
extent it is a secular document. 

The precedence of the legal over the moral dimension in the U.S. 
Constitution is made evident by Publius's analysis of the role of 
religion in the American political process. Concurring with David 
Hume and John Locke, the contention was that religion poses a 
threat to civil stability. Religious groups (factions) of different per- 
suasions will attempt to gain preeminence over rivals by accruing 
political power.35 To reduce the probability of instability and op- 
pression at the hands of religious sects, the number of competing 
sects must be increased so that the principle of the extended repub- 
lic is applicable to the distribution of political power among the 
sects. According to Publius, "In free government the security of 
civil rights must be the same as that for religious rights. It consists in 
the one case in the multiplicity of interests, and in the other in the 
multiplicity of sects. The degree of security in both cases will de- 
pend on the number of interests and the number of sects." Religion 
was not intrinsically viewed as a means to worship and serve the 
Supreme Being, but rather it was viewed as another category of 
faction, "actuated by some common impulse of passion, or of inter- 
est, adverse to the rights of other citizens, or to the permanent and 
aggregate interests of the community."36 From this viewpoint, reli- 
gion was problematic, to be dealt with on a technical basis, whereas 
for the Confederates, Almighty God was a source of "favor and 
guidance," invoked in their preamble. 

The Confederacy did not dismiss the notion that a multiplicity of 
sects is preferable to a few dominant sects competing for political 
power. However, it did not relegate religion to the arena of compet- 
ing factions. The South was experiencing a "great revival" of re- 
ligious fundamentalism, which was influencing the direction of po- 
litical events.37Repeatedly the South justified its political actions by 
claiming divine sanction. Following are a few typical eulogies of the 
period by influential Southern statesmen: 

An all wise God has controlled our destinies and made the wrath 
of man to praise Him. To Him let our hearts turn in humble thank- 
fulness as we say: "Not unto us, not unto us, but unto Thy name 

Federalism and Popular Sovereignty 

Oh Lord, be all the praise and the glory." . . . Today, with purblind 
eyes, Europe is awakening to behold us as we are, not semi-bar- 
barians relapsing into savage life, but a people with the most 
liberal political institutions, and most patriarchal and perfect so- 
cial polity, and the most pure unadulterated, simple Christian Faith, 
that the world now contains.% 

I think you will agree with me in pronouncing our constitution a 
great improvement upon the constitution of the U.S. in all the 
amendments we have made. Our  people are not only content but 
joyous and happy, and blessed beyond all calculation with pros- 
perity in every department of business. Providence has smiled 
upon us, and with grateful hearts we go on our way rejoicing.3" 

I enter upon the duties of the office to which I have been chosen 
with the hope that the beginning of our career, as a Confederacy 
may not be obstructed by hostile opposition to our enjoyment of 
the separate existence and independence we have asserted, and 
which, with the blessing of Providence, we intend to maintain. . . . 
But if this be denied to us, and the integrity of our territory and 
jurisdiction be assailed, it will but remain for us with firm resolve 
to appeal to arms and invoke the blessing of Providence on a just 
cause. . . . Obstacles may retard, but they cannot long prevent, 
the progress of a movement sanctified by its justice and sustained 
by a virtuous people. Reverently let us invoke the God of our 
fathers to guide and protect us in our efforts to perpetuate the 
principles which by his blessing they were able to vindicate, estab- 
lish, and transmit to their prosperity. With the continuance of His 
favor ever gratefully acknowledged, we may hopefully look for- 
ward to success, to peace, and to prosperity.40 

This great revival and the application of biblical teachings to politi- 
cal questions were provoked by the Southern attempt to defend the 
institution of slavery against Northern declamations that it was 
immoral and contrary to Christian standards. Consequently, this 
revival influenced the Confederates to view the establishment of 
their national community as sanctioned by G0d.~1 

The C.S.A. Constitution, with its covenantal qualities, associ- 
ated the distinct sovereign states into a community of states. This 
community of states was to be held together by a moral force 
willingly complied to, with secession serving as a constitutional exit 
for a member state in which this moral force was lacking. The bind- 
ing moral force was either there or it was absent. In the latter case, a 
state would cease to be a member of the community de facto. Thus, 
to mandate constitutionally the right of secession would have been 
superfluous because of the consensus that the Confederacy was a 
voluntary association of sovereign states, contingent upon the 
goodwill of its members. The covenantal dimension of the C.S.A. 
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Constitution is in response to the Publian maxim, and subsequent 
national policy, that the national supremacy of the U.S. Constitu- 
tion is based upon political power and not on the good faith of the 
parties, or states.42 

Two important constitutional principles have been analyzed: First, 
the C.S.A. Constitution is committed to a states' rights doctrine in 
which sovereignty is a state phenomenon, whereas the U.S. Con- 
stitution inherently treats sovereignty as a national one; and, sec- 
ond, this states' rights doctrine is premised upon a consensual 
model politics within a federal framework in which no state can be 
constitutionally coerced into compliance with Confederate public 
policies. Consequently, Confederate public policies would be prem- 
ised upon the consent of the states, whereas under the U.S. Con- 
stitution the consent of the states is not necessarily requisite to the 
implementation of U.S. public policies. 

Does this mean that consent is more pervasive in the C.S.A. 
model than in the U.S.? Within the confines of federalism, that is, 
national-state relations, one must answer in the affirmative. More- 
over, insofar as the people within their respective states were capa- 
ble of sustaining republican government, the Confederacy was closer 
to the Revolutionary ideal of premising the government upon the 
consent of the governed. This ideal was in contradistinction to the 
emerging nationalistic political order that was embodied in the U.S. 
Constitution, cultivated by Publius, and harvested by the Lincoln 
Republicans. 

Chapter Four 

The Bill of Rights 

A bill of rights is essentially a constitutional declaration of priv- 
ileges retained by the people-privileges which the sovereign au- 
thority is obligated to recognize as inviolable and from which ema- 
nate security for denoted civil liberties and rights of the people. 
Both the U.S and C.S.A. constitutions contain such declarations. 
However, there are two important distinctions between the two 
documents' declarations. First, some of the more important declara- 
tions of rights in the U.S. Constitution are in the form of amend- 
ments, whereas the C.S.A. Constitution has its declarations of 
rights in the body of the text; and, second, there are significant 
terminological differences. 

Initially, the first distinction could be dismissed as a result of the 
Confederate framers' merely copying the U.S. Constitution in its 
totality as of 1861, including the first twelve amendments, as one 
complete text. As a result, the need for amendments to include a bill 
of rights was obviated. But when one takes into consideration the 
debate that led to the inclusion of a U.S. Bill of Rights, and the 
placement of those rights in the C.S.A. Constitution, it becomes 
clear that the distinction involves a fundamental constitutional dis- 
parity, especially when the terminological differences are considered. 

To delineate the nature of this disparity, it is necessary to analyze 
the Antifederalist-Federalist debate that resulted in the inclusion of 
a bill of rights in the U.S. Constitution. The analysis will make 
evident the intent of the U.S. framers, which in turn will be con- 
trasted with the intent of their Confederate counterparts. 

The Federalists were not opposed to a declaration of rights within 
a constitutional context; they drafted and supported a document 
that contained many such rights. Examples are: constitutional pro- 
hibitions against bills of attainder, ex post facto laws, the conviction 
of a citizen for treason on the testimony of only one witness, cor- 
ruption of blood, the denial of trial by jury in criminal cases, the 
unwarrantable suspension of habeas corpus, religious tests as a 



58 The Confederate Constitution of 1861 

precondition to a position of public trust, and others.' But they 
were opposed to a declaration of rights that would make the con- 
stitutional prohibitions exclusively applicable to the national gov- 
ernment. With the exception of Rhode Island,2 all the state constitu- 
tions in effect during the 1787 convention contained a declaration of 
rights in one form or another, and four states ratified the U.S. Con- 
stitution on the condition that it would be subsequently amended to 
include an analogous declaration of rights.3 The states' declarations 
of rights were for the most part in the form of self-contained enu- 
merations, rather than being intermixed throughout the documents. 
Such enumerations, it was hoped, increased the validity of the rights 
by giving them an explicit constitutional status, especially when the 
enumeration was designated "Declaration of Rights" (as was the 
case in Maryland, Massachusetts, North Carolina, Pennsylvania, 
and Vermont) or "Bill of Rights" (as was the case in New Hampshire 
and Virginia). New Jersey utilized the title "Rights and Privileges." 
So the idea of limiting government with a bill of rights was not alien 
to American constitutionalism. 

Virginia's Declaration of Rights, mostly the work of George Ma- 
son (who later refused to sign the completed U.S. document of the 
1787 convention), served as the model for subsequent constitu- 
tions. Its sixteen sections, in essence, are as follows: (1) citizens 
have the natural rights of life, liberty, property, and happiness; 
(2) all power is derived from the people, and magistrates are their 
trustees and servants; (3) government ought to be instituted for the 
common benefit, and if it is not so constituted, the people have the 
right to alter or abolish it; (4) emoluments and privileges are forth- 
coming from the community for public services only; (5) the legisla- 
tive and executive powers of the state should be separate and dis- 
tinct from the judiciary; (6) there exists the right of suffrage; (7) the 
suspension of the laws is to be on the consent of the representatives 
of the people; (8) there exists the right of habeas corpus and the 
right of the accused to confront witnesses; (9) there shall be prohibi- 
tions against excessive bail, fines, and cruel and unusual punish- 
ment; (10) search and arrest warrants are to be supported by evi- 
dence; (11) trial by jury ought to be held sacred; (12) there shall be 
freedom of the press; (13) standing armies in times of peace ought 
to be avoided and the military should be under civil authority; (14) 
the people have the right to a uniform government; (15) there exists 
the right to frequent recurrence to fundamental principles; and 
(16) the free exercise of religion is protected.4 

Some of the above stated rights, which were typical in one form 
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or another in state constitutions, were initially included in the U.S. 
Constitution; others were subsequently added as a result of the 
amendment process. It is this latter class that is of interest, because 
the Federalists argued against including these in the U.S. Constitu- 
tion. Publius maintained that such a declaration of rights in the U.S. 
Constitution was unnecessary and dangerous. It was unnecessary 
because the government being instituted was to be premised upon 
the consent of the governed and the common-law tradition of the 
British Constitution, which adequately secured the rights of cit- 
izens without constitutionally delineating the rights and privileges 
retained by the people. A declaration of rights would be dangerous 
because it could not possibly be exhaustive, and those rights not 
included in the declaration could be assumed to be violable by the 
government. Furthermore, those rights included could be used as a 
pretext by the government as justification for jurisdiction over those 
rights. According to Publius, bills of rights have 

no application to constitutions professedly founded upon the 
power of the people and executed by their immediate represen- 
tatives and servants. . . . I go further and affirm that bills of rights, 
in the sense and to the extent in which they are contended for, are 
not only unnecessary in the proposed Constitution but would 
even be dangerous. They would contain various exceptions to 
powers which are not granted; and, on this very account, would 
afford a colorable pretext to claim more than were granted. For 
why declare that things shall not be done which there is not power 
to do? Why, for instance, should it be said that the liberty of the 
press shall not be restrained, when no power is given by which 
restrictions may be imposed? I will not contend that such a provi- 
sion would confer a regulating power; but it is evident that it 
would furnish, to men disposed to usurp, a plausible pretense for 
claiming that power5 

Publius's reasoning contains significant inconsistency. Initially, 
he surmises that the people have nothing to fear from a government 

' 
elected by them and serving at their pleasure, or from laws and 
judicial processes constrained by the common-law tradition of the 

; British Constitution. After maintaining that the people have noth- 
ing to fear from a government so constrained, Publius sets these 
constraints aside and argues that the inclusion of a declaration of 

t rights could serve as a pretext for jurisdiction over those very rights 
included in the declaration (or those rights not included, or both), 
and such a pretext could be used to violate the rights of the people. 
In other words, to constitutionally stipulate "liberty of the press" 
would open the way for the government to limit other types of 
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expression, such as oral political expression. This qualification calls 
into question the initial assumption that a government premised 
upon the consent of the governed and the common-law tradition of 
the British Constitution poses no serious threat to the citizens' polit- 
ical and civil rights, the absence of a bill of rights notwithstanding. 
This specious argument calls into question the sincerity of Publius's 
commitment to consent as an effective basis of American federalism 
and the actual rationale behind his opposition to an inclusion of a 
bill of rights to the U.S. Constitution. One should not assume that 
the caliber of minds that produced The Federalist Papers would mis- 
takenly include such an inconsistency. 

The Antifederalists were aware of the inconsistency but had diffi- 
culty articulating a theoretical justification for a declaration of rights 
at the national level. To insist on a national declaration of rights was 
perhaps to concede that the national government would have juris- 
diction over individuals. This would be a more drastic modification 
of the federal arrangement established under the Articles of Con- 
federation than many Antifederalists were prepared or authorized 
to make. They suspected that a national bill of rights would be 
unnecessary if the states were not placed in a subordinate position 
to the national government, primarily because the citizens within 
their respective states could be protected from arbitrary govern- 
ment power by the various states' bills of rights. The Antifederalist 
predicament is typified by the dissenting members of the Pennsyl- 
vania delegation to the 1787 convention: 

The new Constitution, consistently with the plan of consolida- 
tion, contains no reservation of the rights and privileges of the 
state governments, which was made in the con ederation of the 
year 1781, by article two, viz., "That each state retains its sov- 
ereignty, freedom, and independence, and every power, jurisdic- 
tion and right, which is not by this confederation expressly dele- 
gated to the United States in Congress assemble." . . . the omission 
of a BILL OF RIGHTS, ascertaining and fundamentally estab- 
lishing those unalienable and personal rights of men without the 
full, free, and secure enjoyment of which there can be no liberty, 
and over which it is not necessary for a good government to have 
control [would be detrimental to the federal system] . . . . The 
stipulations heretofore made in favor of them in the state constitu- 
tions are entirely superseded by this constitution." 

Antifederalist demands for a national declaration of rights, en- 
forceable by a national government, were inconsistent with their 
support for state sovereignty. To prevent the subordination of the 
states to the national government, the states must be sovereign within 
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their respective spheres; that is, they must be sovereign in regard to 
the reserved powers. But how is a national declaration of rights over 
individuals to be reconciled with state sovereignty? 

The Antifederalists formulated a tentative solution. There would, 
indeed, be a national declaration of rights designed to constrain the 
national government vis-a-vis the states, the enforcement of which 
would be primarily the responsibility of the states, if necessitated 
by circumstances. Consequently, the declaration of rights insisted 
upon by the Antifederalists was designed to secure states' rights. 
Various ratification-related documents reiterate this concern for the 
status of the states vis-a-vis the national government: 

That the sovereignty, freedom, and independency of the several 
states shall be retained, and every power, jurisdiction, and right 
which is not by this constitution expressly delegated to the United 
States in Congress assembled. 

Nothing in this constitution shall deprive a citizen of any state of 
the benefit of the bill of rights established by the constitution of the 
state in which he shall reside, ,and such bills of rights shall be 
considered as valid in any court of the United States where they 
shall be pleaded.' 

That the rights of the states respectively to nominate and appoint 
all state officers, and every other power, jurisdiction, and right, 
which is not by the said Constitution clearly delegated to the Con- 
gress of the United States, or to the departments of government 
thereof, remain to the people of the several states, or their respec- 
tive state governments, to whom they may have granted the same.8 

That the senators and representatives, and all executive and judi- 
cial officers of the United States, shall be bound by oath or affirma- 
tion not to infringe or violate the constitutions or rights of the 
respective states. 

That it be explicitly declared that all powers not expressly dele- 
gated by the aforesaid Constitution are reserved to the several 
states, to be by them exercised.9 

The above quotations typify the Antifederalist design to utilize 
the Bill of Rights as a legal weapon to keep the national government 
within its specified sphere of constitutional trust. Had their design 
been adopted, a state would have been more secure in the event of a 
constitutional contest between itself and the national government. 
Madison was aware of this and as a result managed to push through 
the First Congress a declaration of rights package contrary to the 
Antifederalist intentions. 

Madison's proposal for a declaration of rights was designed to 
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limit both the national and state governments, with the former as 
the enforcing agent. In the course of the debate concerning a decla- 
ration of rights in the House of Representatives, Madison made the 
following statement about governmental authority: 

1 think there is more danger of those powers being abused by the 
State Governments than by the Government of the United States. 
The same may be said of other owers they may possess, if not P controlled by the general princip e, that laws are unconstitutional 
which infringe the rights of the community. 1 should therefore 
wish to extend this interdiction, and add, as 1 have stated in the 
5th resolution, that no State shall violate the equal right of con- 
science, freedom of the press, or trial by jury in criminal cases; 
because it is proper that every Government should be disarmed of 
powers which entrench upon those particular rights. 1 know, in 
some of the State constitutions, the power of the Government is 
controlled by such a declaration; but others are not. 1 cannot see 
any reason against obtaining even a double security on those 
points; and nothing can give a more sincere proof of the attach- 
ment of those who oppose this constitution to these great and 
important rights, than to see them join in obtaining the security 1 
have now proposed; because it must be admitted, on all hands, 
that the State Governments are as liable to attack these invaluable 
privileges as the General Government is, and therefore ought to 
be cautiously guarded against.1° 

A declaration of rights premised accordingly would necessitate the 
subjection of the states to national authority simply as a matter of 
enforcement, or "interdiction," to use Madison's terminology. Na- 
tional interdiction to protect citizens from state governments violat- 
ing their rights would have unambiguously established national 
supremacy in the areas of civil and political rights." 

Thus the declaration of rights to limit the national government, 
which the Antifederalists insisted upon, was utilized by the Feder- 
alists as a means to limit all government, with the national govern- 
ment as the ultimate enforcer. The essence of the Antifederalist 
response to this Federalist maneuver is typified by Representative 
Thomas Tudor Tucker during the same House debates. "It seemed to 
him [Tucker] as if there was a strong propensity in this Government 
to take upon themselves the guidance of the State Governments, 
which to his mind implied a doubt of their capacity to govern thern- 
selves; now his judgement was convinced that the particular State 
Governments could take care of themselves, and deserved more to 
be trusted than this did, because the right of the citizen was more 
secure under it."12 

Madison did, indeed, doubt the state governments' capacities for 

The Bill of Rights 63 

judicious self-government, meaning limited government that re- 
spects the fundamental rights (i.e., property rights) of the gov- 
erned.13 For this reason Madison insisted that if a bill of rights were 
to be included in the U.S. Constitution, its application should ex- 
tend to the states. A proposed Federalist amendment (which was 
passed in the House but defeated in the Senate) stated that "in 
article lst, section 10, between clauses 1 and 2, be inserted this 
clause, to wit: No State shall violate the equal rights of conscience, 
or freedom of the press, or the trial by jury in criminal cases." And 
echoing the logic of Publius, Madison expressed his distrust of state 
governments in the Virginia ratifying convention in the course of a 
discussion concerning religious freedom. "It is better that his [cit- 
izen's] security should be depended upon from the general legisla- 
ture, than from one particular state. A particular state may concur 
in one religious project. But the United States abound in such a 
variety of sects, that it is a strong security against religious persecu- 
tion; and it is sufficient to authorize a conclusion, that no one sect 
will ever be able to outnumber, or depress the rest."lWence, the 
declaration of rights in the United States should be uniform, with 
the national government as the guardian of those liberties. 

The C.S.A. framers did not adhere to this "uniformity" of liberty 
and the distrust of a state government's ability or willingness to 
secure fundamental liberties. This is reflected in their rewrite of the 
ninth article of the U.S. Bill of Rights: 

Article Nine, U.S. Bill of Rights: The enumeration in the Constitu- 
tion, of certain rights, shall not be construed to deny or disparage 
others retained by the people. 

Article Six, clause 5, of the C.S.A. Constitution: The enumeration, 
in the Constitution, of certain rights, shall not be construed to 
deny or disparage others retained by the people of the several 
States. 

As discussed in Chapter Three, rights "retained by the people" is 
general, in the sense that the phrase refers to a national community, 

f whereas those "retained by the people of the several States" is par- 
/ ticular, in the sense that the phrase refers to the people in their 
, respective states. The declaration of rights in the C.S.A. Constitu- 

tion was strictly applicable to the Confederate government (unless 

1 explicitly stated otherwise, e.g., Article I, section 10). leaving the 
; state constitutions as the guarantors for those fundamental rights 

retained by the people within their respective states. 
1 The fact that the C.S.A. framers intended that their bill of rights 
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be applied to the Confederate government is evidenced by their 
placement of most of the reserved rights in Article 1, section 9, where 
the list of what the Congress shalI not do is to be found. Counterparts 
of the U.S. Constitution's first eight amendments were all incorpo- 
rated into Article I, section 9. Of course the list is not exhaustive; the 
rights of Amendment Nine are unenumerated. But those gaps are 
filled in by the state constitutions. The Confederate government shall 
not infringe upon those rights retained by the people "of the several 
States," providing those states' rights do not conflict with Confeder- 
ate laws pursuant to the Confederate Constitution (the supremacy 
clause of Article VI). Under the C.S.A. federal arrangement, a state 
would have dominion in those areas of constitutional rights not 
enumerated in the Confederate Constitution. So Utah, for instance, 
could constitutionally permit polygamy because the Confederate 
Constitution is silent about that. It is silent, as well, about a wide 
range of issues such as the status of slavery within a state. In short, 
the C.S.A. Constitution restricts the Confederate government, not 
the states, unless it explicitly states otherwise, as it does regarding 
bills of attainder, ex post facto laws, the impairing of the obligation of 
contracts, and titles of nobility (Article I, section 10). 

This constitutional arrangement was necessary because of the re- 
tention by the Confederate states of their sovereignty. It was the 
states that delimited the fundamental liberties of their citizens, and 
liberties might vary from state to state. Theoretically, this concurred 
with the Calhounian dictum "that it is a great and dangerous error to 
suppose that all people are equally entitled to liberty. It is a reward to 
be earned."15 The sovereign within the respective states would deter- 
mine who merited which liberties based upon circumstances within 
the respective states. Accordingly, a state and a confederacy, half-free 
and half-slave, could be, depending on circumstances, a viable con- 
stitutional arrangement. The Confederate defense of slavery brought 
to light this anomalous interpretation of civil liberties-that is, anom- 
alous from the perspective of twentieth-century America. 

To reconcile their commitment to a government based upon the 
consent of the governed, while simultaneously upholding the insti- 
tution of slavery the Confederate framers articulated a classical 
republicanism rather than a republicanism premised upon the con- 
tract theorist's notion of natural rights. Edmund Ruffin's rationale 
was typical of the Confederate position. 

The most injurious, in their consequences, of such erroneous de- 
ductions from the true principles and sound propositions, are to 
be found in the now generally received doctrines of natural rights, 

The Bill of Rights 

and political rights, of all the male citizens or members of a free 
or Republican Government-or that every man has or ought to 
have, the right to exercise an equal influence in the direction of all 
public affairs, and of the government of the country. . . . Among 
the false and dangerous, but yet legitimate deductions from the 
broad doctrine of the e ual natural rights of man, there subse- 
quently was started the t en novel claim of freedom for the negro 
slaves." 16 

't, 

Drawing on the ideas of the eighteenth-century Antifederalists 
and the nineteenth century Calhounian theory of rights, they inte- 
grated the liberties of the individual with the welfare of the commu- 
nity, making the former contingent upon the latter. This, of course, 
facilitated the sanctioning of slavery, which, in the Southern mind, 
was not only in the interest of the community at large but also in the 
interest of the slave. And it was the responsibility of the citizens 
within their states, in contradistinction to the national community, 
to determine which rights were compatible with the interest of the 
state community. 

A tract written in 1860 by ~ l b e r t  Taylor Bledsoe, delineates the 
Confederate systematic view. According to Bledsoe, "the institution 
of slavery, as it exists among us at the South, is founded in political 
justice, is in accordance with the will of God and the designs of his 
providence, and is conducive to the highest, purest, and best inter- 
ests of mankind."17 The C.S.A. Constitution reflects Bledsoe's sen- 
timents. Contrast the U.S. Constitution's omission of the terms 
"slaves" and "slavery" from its text with the C.S.A. Constitution's 
explicit mention of them. Article I, section 9, reads: "The importa- 
tion of negroes of the African race, from any foreign country other 
than the slaveholding States or Territories of the United States of 
America, is hereby forbidden; and Congress is required to pass 
such laws as shall effectually prevent the same. Congress shall also 
have power to prohibit the introduction of slaves from any State not 
a member of, or Territory not belonging to, this Confederacy. . . . 
No bill of attainder; ex post facto law, or law denying or impairing 
the right of property in Negro slaves shall be passed." 

It is important to keep in mind that the prohibition against pass- 
ing a law "denying or impairing the right of property in Negro 
slaves" applied to the C.S.A. Congress and not to the states. Nev- 
ertheless, the Confederate framers pointed to such linguistic explic- 
itness in their Constitution as evidence of their affirmation of the 
institution of slavery. Robert H. Smith of Alabama, an influential 
member on the Permanent Constitution Committee. maintained: 
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We have dissolved the late Union chiefly because of the ne ro a quarrel. Now, is there any man who wished to reproduce t at 
strife among ourselves? And yet does not he, who wished the 
slave trade left for the action of Congress, see that he proposed to 
open a Pandora's box amon us and to cause our political arena 
again to resound with this 8 iscussion. Had we left the question 
unsettled, we should, in my opinion, have sown broadcast the 
seeds of discord and death in our Constitution. I congratulate the 
country that the strife has been put to rest forever, and that Ameri- 
can slavery is to stand before the world as it is, and on its own 
merits. We have now laced our domestic institution, and secured 
its rights unmistakab I' y, in the Constitution; we have sought by no 
euphony to hide its name-we have called our negroes "slaves," 
and we have recognized and protected them as persons and our 
rights to them as property,lH 

It should come as no surprise that the Confederates dismissed ad- 
monitions of a conflict between the "peculiar institution" and re- 
publicanism, just as their Northern counterparts failed to choke on 
a conflict between republicanism and exclusive male suffrage. 

As a case in point, the Calhounian position that slavery was a 
positive good was contingent upon what was understood to be in 
the interests of African-Americans and Southern communities. A 
sort of mutually beneficial relationship supposedly existed between 
slaves and whites. However, as social circumstances necessitated, 
the status of African-Americans in Southern communities must also 
change. In the world of practical politics, both President Davis and a 
majority of the C.S.A. Congress acknowledged as much when they 
supported legislation to impress the slaves and to anticipate their 
incorporation into Southern society on terms distinct from slavery. 
In a November, 1864, address to Congress, albeit in response to 
military necessity, Davis made the following recommendations re- 
garding the arming of slaves: 

Viewed merely as property, and therefore as the subject of im- 
pressment, the service or labor of the slave has been frequently 
claimed for short periods in the construction of defensive work. 
The slave, however, bears another relation to the State-that of a 
person. . . . Whenever the entire property in the service of the 
slave is thus acquired by the Government, the question is pre- 
sented by what tenure should he be held. Should he be retained in 
servitude, or should his emancipation be held out to him as a 
reward for faithful service, or should it be granted at once on the 
promise of such service; and if emancipated, what action should 
be taken to secure for the freedman the permission of the State 
from which he was drawn to reside within its limits after the close 
of public service? . . . The policy of engaging to liberate the negro 
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on the discharge after service faithfully rendered seems to me 
preferable to that of granting immediate manumission, or that of 
retaining him in servitude.19 

This legislation did not infringe upon a state's prerogative to regu- 
late the institution of slavery within its jurisdiction, that is, upon 
the determination of the status of slavery along the lines of popular 
sovereignty within a sovereign state, which is to be distinguished 
from a territory. Rather, the legislation impressed persons into the 
service of the Confederacy, provided the slave owner with "just 
compensation," and then offered freedom to those slaves who as a 
consequence of impressment would be the property of the C.S.A. 
In essence, the institution of slavery remained intact, while the 
legislation recognized the fitness of some slaves for freedom and 
provided them with an opportunity to secure it. 

Following Calhoun's lead in the attempt to substantiate the "polit- 
ical justness" of such a constitutional arrangement, the Confeder- 
ates were obliged to devise some means of refuting the Lockean 
basis of civil society. Bledsoe made such an attempt; he acknowl- 
edged that "it seems to have become a political maxim that civil 
society is no other than a certain portion of our natural liberty, 
which has been carved therefrom, and secured to us by the protec- 
tion of laws." Bledsoe was questioning the assumption that indi- 
viduals possess certain rights independent of civil society and that 
they consent to concede some rights to civil society in return for the 
liberty to exercise those rights they retain. Bledsoe's primary objec- 
tion to this Lockean scheme was that individuals do not possess 
rights distinct from civil society. In the Aristotelian and Calhounian 
tradition, the individual and civil society coexist, and individual 
liberties should be concordant with the state of civil society. 

Herein, then, consists the true relation between the natural and 
the social states. Civil society does not abridge our natural rights, 
but secures and protects them. She does not assume the right of 
self-defense, she simply discharges the dut imposed by God to 
defend us. The original ri ht is in those w k  compose the body 
politic, and not in any injividual. Hence, civil society does not 
impair our natural liberty, as actually existing in a state of nature, 
or as it might therein exist; for, in such a state, there would be no 
real liberty, no real enjoyment of natural rights. 

On these grounds, the contract theorists' state of nature is erro- 
neous. Concurring with Calhoun, Bledsoe maintained that "God 
himself has laid the foundations of civil society deep in the nature of 
man. . . . It is not a thing of compacts, bound together by promises 
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and paper, but is itself a law of nature as irreversible as any other. 
Compacts may give it one form or another, but in one form or 
another it must exist."2O 

Accordingly, neither the freeman nor the slave enters into civil 
society with established rights guaranteed as a precondition to com- 
pliance with civil laws. Such rights are to be determined by the 
transmutable sovereign authority, whose determinations are sup- 
posedly designed to secure the public good of the state first and 
foremost, and through the public good the good of the individual. 
But the basis of the sovereign's determinations (in this case the 
citizens of a state constitute the sovereign) must be the principles of 
justice. 

One thin seems to be clear and fixed; and that is, that the rights 
of the in 8. ividual are subordinate to those of the community. An 
inalienable right is a right cou led with a duty; a duty with which P no other obligation can inter ere. But, as we have seen, it is the 
duty, and conse uently, the right, of society to make such laws as 
the general goo% demands. This unalienable right is conferred, 
and its exercise enjoined, by the Creator and Governor of the 
universe. All individual rights are subordinate to this inherent, 
universal, and unalienable right. It should be observed, however, 
that in the exercise of this paramount right, this supreme author- 
ity, no society possesses the power to contravene the principles of 
justice. In other words, it should be observed that no unjust law 
can ever promote the public good. Every law, then, which is not 
unjust, and which the public good demands, should be enacted 
by ~ o c i e t y . ~ '  

The rights of the people in their community, the state, are con- 
tingent upon the interest of the community. In other words, the 
public good should dictate individual rights. Of course, Southern 
spokesmen maintained that under current circumstances, the in- 
stitution of slavery was in the interests of their respective com- 
munities, including the interests of the slaves themselves, and by 
necessity the "peculiar institution" did not contravene republican 
principles, but rather it secured them. 

Acknowledging that changing social circumstances necessitate 
alterations in the political order, many Southerners were prepared 
to alter the status of the slaves within their states. Because most 
Southerners recognized the humanity of slaves, such alterations 
were not insurmountable. Unless one accepts the Marxist inter- 
pretationof religion, how else does one explain the sincere efforts at 
Christianizing slaves; if slaves were regarded as subhuman, such 
efforts would have been an absurdity. A willingness to accept such 
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alterations is exemplified in President Davis's 1864 inaugural ad- 
dress, in which he submitted for congressional consideration the 
proposal to impress slaves into the Confederate ranks. Encouraged 
by General Robert E. Lee's policy initiative to provide slaves the 
opportunity to earn their freedom by serving in the Confederate 
army, Davis reasoned that the status of slaves was a social and 
political question to be resolved by the states. 

If  the subject involved no other consideration than the mere right 
of property, sacrifices heretofore made by our people have been 
such to permit no doubt of their readiness to surrender every 
possession in order to secure their independence. But the social 
and political question, which is exclusively under the control of 
the several States, has a far wider and more enduring importance 
than that of pecuniary interest. In its manifold phases it embraces 
the stability of our re ublican institutions, resting on the actual 
political equality of al its citizens, and includes the fulfillment of P 
the task which has been so happily begun-that of Christianizing 

I and improving the condition of the Africans who have, by the will 
r of Providence, been placed in our charge. . . . the people of the 

several States of the Confederacy have abundant reason to be 
satisfied with the past, and will use the greatest circumspection in 
determining their course." 

Davis's address reveals that the relationship between the political 
community and slaves was susceptible to change and that Confed- 
erate social arrangements regarding the "peculiar institution" were 
not to be static. Furthermore, if a particular state within the Con- 
federacy determined that manumission should be a precondition 
for service in the military, then that state was within its rights to 
make such changes as its interests dictated, even if such changes 
included the collective state action elevating the former slaves to the 
status of citizenship.23 

As Article 1V of the U.S. and C.S.A. constitutions guarantees to 
each state a republican form of government, each state is ensured 

1 some model of government premised upon the consent of the gov- ' erned. The theoretical underpinning of the C.S.A. Constitution 
was that state civil authorities, chosen according to republican prin- 
ciples, had the responsibility to determine the nature and extent of 
state citizens' rights. This legitimatized a type of majority rule about 
which Publius was very apprehensive. The concern was under- 

g standable. For example, if an entire class of people could be denied 

it their most fundamental rights, then how secure were other minor- 
ities, such as economic, religious, cultural, ethnic, and so on? The I answer to this question is contingent upon one's confidence in the 

t 
i 
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majority's willingness to adhere to the "principles of justice." Regard- 
ing state majorities Publius had little confidence. Due to the absence 
of a diversity of factions at the state level-a diversity that would 
prevent the formation of a monolithic oppressive majority-the state 
minorities would be continuously exposed to majority tyranny. Con- 
versely, the Confederates placed their concern for majority tyranny at 
the national level, confident that the citizens within their respective 
states were more competent of judicious and effective government. 

Evidence of the Confederate Constitution's deference toward the 
states' capacities for self-government is the absence of a Confed- 
eracy-wide policy on the status of slavery. Even though the Confeder- 
ate framers were convinced that slavery was a positive good for all 
concerned in the South, they did not include in the C.S.A. Constitu- 
tion a stipulation that all the states must maintain slavery. The 
C.S.A. Constitution does prohibit the Confederate general govern- 
ment from abolishing slavery (Article I, section 9), but not the states. 
Article IV, section 3, of the C.S.A. Constitution mandates that in 
Confederate territory "the institution of negro slavery, as it now 
exists in the Confederate States, shall be recognized and protected 
by Congress and by the territorial government." The significance of 
this section is that it reflects the policy Southern legislators were 
advocating in the U.S. Congress during the territorial disputes. But 
significantly, by omission the C.S. A. Constitution does not man- 
date that every state in the Confederacy recognize the right of its 
citizens to own slaves, which means that if the sovereign authority 
in a state so desired, slavery could be prohibited. As a matter of 
fact, Article IV, section 2, is anticipatory of the inclusion of free 
states in the Confederacy: "The citizens of each State . . . shall have 
the right of transit and sojourn in any State of this Confederacy 
with their slaves and other property; and the right of property in 
said slaves shall not be thereby impaired." This is not to imply that 
the C.S.A. framers endorsed manumission; but it does indicate the 
Confederate commitment to state sovereignty in the domain of civil 
liberties, and not to a declaration of rights uniformly applicable to 
all the states. 

Furthermore, the constitutional stipulation that slavery be recog- 
nized in the Confederate territories does not disclaim the commit- 
ment to state sovereignty. Confederate territory was considered to 
be the common property of the Confederacy (as Southern congress- 
men maintained was the case in the U.S. territories) and therefore 
lacked sovereignty. In an 1860 U.S. Senate debate, Jefferson Davis 
articulated the Southern position. 
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I do not admit that sovereignty necessarily exists in the Federal 
Government or in a territorial government. I deny the proposi- 
tion, which is broadly laid down, of the necessity which must exist 
for it in the one place or the other. I hold that sovereignty exists 
only in a State, or in the United States in their associated capacity, 
to whom sovereignty may be transferred, but that their agent is 
incapable of receiving it, and, consequently, incapable of transfer- 
ring it to Territory inhabitants. 

In the same speech Davis approvingly referred to Calhoun's posi- 
tion on the subject, quoting from Calhoun's speech on the bill to 
admit California into statehood. 

In claiming the right for inhabitants, instead of Congress to legis- 
late for the Territories, the executive proviso assumes that the 
sovereignty over the Territories is vested in the former, or to ex- 
press it in the language used in a resolution offered by one of the 
Senators from Texas, (General Houston, now absent) they have 
"the same inherent right of self-government as the people in the 
States." The assumption is utterly unfounded, unconstitutional, 
without example, and contrary to the entire practice of the Gov- 
ernment, from its commencement to the present time.24 

Davis acknowledged that a sovereign power (a state) may prohibit 
slavery, but a territorial government may not, unless the prohibition 
is mandated in the national c o n s t i t u t i ~ n . ~ ~  Accordingly, the C.S.A. 
Constitution's stipulation that slavery be recognized in the territo- 

, ries is compatible with the doctrine of state sovereignty, due to the 
fact that territories are not states but are the common property of all 
the states and therefore lack sovereignty. 

Nevertheless, there were several attempts made during the C.S. A. 
Constitutional Convention to require all states in the Confederacy 
constitutionally to recognize slavery. T.R.R. Cobb of Georgia of- 
fered such a proposal: "But no State shall be admitted which, by its 
constitution or laws, denies the right of property in negro slaves."26 
Such proposals were not adopted, and the Convention finally set- 
tled on the following: "Other States may be admitted into this Con- 

, federacy by a vote of two-thirds of the Senate, the Senate voting by 
 state^."^^ Thus slavery was not a constitutional prerequisite for 
admission, and once admitted, a state could either recognize or 
prohibit the institution. Senator Albert G. Brown of Mississippi 
stated the Southern consensus on this issue when he maintained 
that "each State is sovereign within its own limits; and that each for 
itself can abolish or establish slavery for itself."2" 

I This flexibility toward the slavery issue was due in part to the 
practical consideration of instituting a constitutional arrangement 
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conducive to the establishment of a commercial republic not re- 
stricted to the Southern section. It was anticipated that states, free 
and slave, in the Midwest, Northwest, and West would eventually 
join the Confederacy in order to benefit from the anticipated com- 
mercial prosperity. Commenting on the admission policy of the 
Confederacy, Robert H. Smith asserted: 

I justify the catholicism of the above provision on higher ground, 
and throwingaside the feelings which the irritation of the moment 
creates and looking to the future with full confidence that our 
domestic policy will justify itself and long outlive the puny as- 
saults of maddened fanaticism, led on by ambitious politicians. I 
earnestly hope that not only will the kindred States join us, but 
abide in confidence that some of the great Northwestern States, 
watered by the Mississippi, will be drawn by the strong current of 
that mighty river and by the laws of trade, to swell the number and 
power of this Confederation; and that we shall receive them on 
such terms of their organic law as we ourselves may prescribe; and 
in doing so, grasp the power of empire on this continent and 
announce to the startled North that it has reached its western 
limit, and must spread if spread it can, towards the frozen sea. 

In short, the Confederate framers did not want to restrict the expan- 
sion of the Confederacy by limiting admission to slave states. As 
Smith pointed out, "sentiment in nations never long rules master 
of intere~t."~" 

This concession to the admission of free states was not an indica- 
tion of diminishing Confederate support for slavery. Southerners 
continued, with increasing intensity, to eulogize the political and 
moral consequences of slavery, regarding it "as the most safe and 
stable basis for free institutions."m Using ancient Rome and Athens 
as their models, the Southern apologists for slavery defended it as a 
means to control the politically obtuse portion of society, without 
which free institutions would be subsequently undone. Senator 
James Henry Hammond articulated the Southern rationale in no 
uncertain terms. 

No society has ever yet existed . . . without a natural variety of 
classes. The most marked of these must, in a country like ours, be 
the rich and the poor, the educated and the ignorant. It will be 
scarcely disputed that the poor have less leisure to prepare them- 
selves for the proper discharge of public duties than the rich; and 
that the ignorant are wholly unfit for them at all. . . . Though 
intelligence and wealth have great influence here, as everywhere, 
in keeping in check restless and unenlightened numbers, yet it is 
evident to close observers, if not to all, that these are rapidly 
usurping all power in the nonslave holding States, and threaten a 
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fearful crisis in republican institutions there at no remote period. 
In the slaveholdin States, however, nearly one-half of the whole 
po ulation, and t a ose the poorest and most ignorant, have no 
poitical influence whatever, because they are slaves. Of the other 
half, a large proportion are both educated and independent in 
their circumstances, while those who are unfortunately not so, 
being still elevated far above the mass, are higher toned and more 
deeply interested in preserving a stable and well-ordered govern- 
ment, than the same class in any other country. Hence, slavery is 
truly the "cornerstone" and foundation of every welldesigned and 
durable "republican edifice.''31 

Hammond contends that slavery was beneficial toward republican 
governments because it provided the ruling segments of society 
with an essential resource, the necessary leisure time to be politi- 
cally active, and it prohibited the ignorant segment from mean- 
ingful political participation. This Aristotelian social structure32 was 
given added validity in the South by the 1857 Dred Scott v. ]oh11 
Sandford Supreme Court decision, which in effect declared slaves as 
noncitizens and the natural and legal property of their masters.33 
For the Confederates this decision reconciled what appeared to many 
in the North as irreconcilable: a republican form of government 
actively condoning a policy of subjugating a significant portion of 
its population. 

This logic was applied not only to slaves but also to foreigners 
making their way into the Confederacy. The naturalization process 
was made the responsibility of the Confederacy, in order to make 
the standards for citizenship uniform throughout the Confederacy. 
The Confederate framers were convinced that under the U.S. Con- 
stitution the right of voting (the highest political right ever given to 
a people) was too universaLM It  permitted anti-Southern political 
parties to extend the franchise to immigrants, who, lacking an un- 
derstanding of the American political process, became the means of 
party aggrandizement by Northern political machines. Thus the 
national political process was corrupted to the disadvantage of the 
South. 

The C.S.A. framers, in the attempt to limit political participation 
to citizens capable of meaningful participation, reformulated Arti- 
cle I, section 8, clause 4, from "to establish an uniform Rule of 
naturalization" to "establish uniform laws of naturalization." The 
change from "Rule" to "laws" was designed to remove the ambigu- 
ity as to which level of government confers citizenship, an issue that 
was the center of controversy in the 1857 Dred Scott decision. The 
C.S. A. framers favored having the Confederate government make 
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the determination. This constitutional arrangement divested the 
states of a fundamental prerogative of sovereignty: the definition of 
citizenship.35 However, its impact on state sovereignty appears to 
have been negligible, especially when balanced against Article IV, 
section 2, which stipulates, "The citizens of each State shall be 
entitled to all the privileges and immunities of citizens of the several 
States." Chief Justice Roger B. Taney articulated the Southern posi- 
tion when he was confronted with the naturalization issue in Dred 
Scott v. Sandford. 

For, when the gave to the citizens of each State the privileges and 
immunities o ! citizens of the several States, they at the same time 
took from the several States the power of naturalization, and con- 
fined that power exclusively to the Federal Government. No State 
was willing to permit another State to determine who should or 
who should not be admitted as one of its citizens, and entitled to 
demand equal rights and privileges with their own people, within 
their own territories. The right of naturalization was therefore, 
with one accord, surrendered by the States, and confined to the 
Federal Government.36 

The Northern contention that the U.S. Constitution's stipulation 
that the Congress shall have the power to "establish an uniform 
Rule of naturalization" merely set guidelines to be followed by the 
states, thereby permitting the Northern states to elevate to citizen- 
ship immigrants and manumitted slaves, who in turn would be 
entitled to all the privileges and immunities in the Southern states 
(Article N, section 2). The Confederacy specifically delegated to the 
C.S.A. government that high responsibility in order to allow all the 
states a say in the matter of who would be entitled to those "priv- 
ileges and immunities" within their respective jurisdictions. 

Furthermore, Article I, section 2, of the C.S.A. Constitution states 
that "the electors in each State shall be citizens of the Confederates 
States, . . . but no person of foreign birth, not a citizen of the 
Confederate States, shall be allowed to vote for any officer, civil or 
political, State or Federal." Hence, the C.S.A. Constitution pre- 
cluded newly arrived immigrants from voting. Obviously, this Con- 
federate power could have served as a pretext to negate the intent of 
the reserved powers clause of Article VI af the C.S.A. Constitution. 
The diatinctian they made between citizen and noncitizen is signifi- 
cant, and was a consequence of their commitment to the Calhsu- 
nian dictum that liberty and political participation should be saga- 
ciously conferred.37 

The acknowledged intent of the Confederate framers was to make 
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the transition to citizenship dilatory and uniform, as is evidenced 
by their declamations of the Northern states' practice of elevating 
non-English-speaking immigrants to the rank of citizenship and 
thereby increasing Northern states' representation in the U.S. House. 
In reference to the naturalization process, Robert Smith reasoned: 
"The simple rule is that whatever probation is necessary to fit a man 
for the rank of citizen is essential to his wisely exercising the high 
privilege of a voter. Wishing to see no proscription of any, but desir- 
ing that our land may remain the asylum of all freemen, yet I hope 
and believe that Congress while giving facility to naturalization, 
will place such safeguards around its attainment, that it will be felt 
to be a high boon to be admitted to participation in control of this 
Rep~bl ic . "~~  There was an apparent anxiety on the part of the Con- 
federates that if foreigners and Negroes were numerously and expe- 
ditiously elevated to citizenship, the demise of the Southern political 
system would result. This Southern concern had been expressed by 
Calhoun some twenty years earlier and more recently by his home 
state South Carolina in its Declaration of Causes: "This sectional com- 
bination for the subversion of the (U.S.) Constitution has been 
aided, in some of the States, by elevating to citizenship persons 
who, by the supreme law of the land, are incapable of becoming 
citizens; and their votes have been used to inaugurate a new policy, 
hostile to the South, and destructive of its peace and safety."39 The 
concern about the foreigner was similar to that about the Negro, 
albeit to a different extent. That is, in the South there were many 
more Negroes than there were foreigners; however, due to the an- 
ticipated influx of Northerners, at the time considered to be for- 
eigners pursuing the expected Confederate economic boom, it was 
thought that the Confederacy was better positioned to deal with the 
subsequent problems of a rapidly increasing population than were 
the states individually. 

In the public policy area of constitutional rights, the relationship 
between the Confederacy and the states was tenuous, primarily 
because of the ongoing war and the centralization necessitated by 
the Confederate war effort. For example, the Confederate govern- 
ment's conscription policy, the suspension of habeas corpus in des- 
ignated areas, and the management of the Confederate economy 
were all necessitated by the war and were considered by Confeder- 
ate and state officials to be a temporary adjustment of federal rela- 
tions. A case in point is the Conscription Act of 1862. Acknowledging 
the necessity of a centralized conscription policy while simultane- 
ously addressing the sensibilities of states' rights advocates, Presi- 
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dent Davis informed the Senate that the cooperation of the Con- 
federate and state governments was essential and that the public 
defense must be reconciled "with a proper deference for the most 
scrupulous susceptibilities of the State authorities."40 

The military and administrative centralization did indeed respect 
the sovereign status of the states. The various jurisdictional dis- 
putes between the Confederate and state governments were always 
resolved with state sovereignty as the guiding principle. C.S.A. 
Attorney General Thomas Hill Watts opined that "the laws of the 
several States, as State laws, cannot be legally and constitutionally 
enforced by either the Civil or Military Courts of the Confederate 
States: As well might the Civil or Military Courts of the Confederate 
States undertake to enforce the Laws of Great Britain or France. The 
jurisdictions are separate and distinct."dl And when the Confed- 
erate and state jurisdictions are muddled, the latter determines which 
has what jurisdiction. 

Our complicated system of Government makes it difficult, some- 
times, to separate, with distinctness the boundaries between the 
State and Confederate jurisdiction. I do not agree with Judge Taney, 
in thinking that the U.S. Government possessed sovereign powers: 
it does not in my opinion possess them. Nevertheless, the dele- 
gated powers given by the Constitution to the Confederate Gov- 
ernment, when exercised, become the supreme law of the land, 
within their legitimate sphere of action. When, therefore, it is 
ascertained, in the roceedings under the writ of habeas cor us X issued by a State Ju ge or State Court, that the prisoner is helBby 
a Confederate Officer, under authority of the Confederate States, 
for any matter over which the Confederate laws operate, the State 
Judge or the State Court can proceed no longer. 

It is significant that it was the responsibility of state courts to "ascer- 
tain whether or not the Confederate Government is exercising pow- 
ers within their legitimate sphere of action," because "the Court or 
Judge of a State has the clear right to inquire in this mode of pro- 
ceeding for what cause, and by what authority the prisoner is con- 
fined within the territorial limits of the State So~ereignty."~~ 

Such deference to state authorities to adjudicate jurisdictional 
disputes was reiterated by C.S.A. Attorney General George Davis 
as late as 1864. The C.S.A. Congress authorized the surgeon gen- 
eral to establish urgently needed distilleries for military and medici- 
nal purposes. The state of Virginia, where such a distillery was to be 
placed, prohibited distillation within the state. Concerning this con- 
troversy Davis held: 
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In re ard to the course to be pursued by the Government, upon 
whic I am requested to advise you, as a conflict of force with the P; 
Authorities of a State ought only to be resorted to in case of 
extreme emergency, if ever; there is but one remedy left, and that 
is to defend the suits in the Court below, and if necessary take 
them by appeal to the highest tribunal in the State. I have every 
confidence that they will be adjudicated by that tribunal with due 
regard to the constitutional rights of the Confederate States, as 
well as to those of the State of Virginia. 

As the Surgeon-General intimates that delay may be injurious, 
and as the Legislature of Virginia is soon to assemble 1 respectfully 
suggest that the matter be laid before the Governor, with a request 
that he will call it to the attention of the Legislature, and thus give 
them an occasion, of which I doubt not they will readily avail 
themselves, so to modify their legislators as not to interfere with 
the exercise of the just powers of the Confederate States.43 

Had the C.S.A. Supreme Court been organized, such deference 
to the stdte courts and legislatures might not have been so readily 
invoked, thereby placing the states in a subordinate position to the 
Confederacy. But it was because of this concern that the C.S.A. 
Supreme Court was not organized, making evident the states' un- 
willingness to acquiesce to such domination. In response to a bill 
introduced in the C.S.A. Senate to organize the Supreme Court, 
William Yancey of Alabama remarked in no uncertain terms that 
"when we decide that the state courts are of inferior dignity to this 
Court, we have sapped the main pillars of this Confederacy." And as 
one notable scholar put it, "The fear of centralizing tendencies, past 
experiences under the Federal Supreme Court, and a desire to pro- 
tect states' rights led to the failure to establish a Confederate Su- 
preme Court ."44 

In the final analysis, impeaching Confederate officials from the 
state (Article I, section 2 of the C.S.A. Constitution) and the implied 
right of secession were the ultimate guarantees of state sovereignty 
in the constitutional areas of civil liberties and rights, because in the 
event that federal relations went sour in these areas, a state (or 

t states) could impeach over-zealous Confederate officials, for exam- 
\ ple, activist Confederate judges, or withdraw from the Confederacy 
! altogether.45 For example, if Attorney Generals Watts and Davis 
: decided to show no deference to the states, perhaps rationalizing 

that the contingencies of war necessitated a dominant Confederate I government at the expense of state sovereignty, a state could con- ' stitutionally negate the policies of the C.S.A. government by exer- 1 cising its sovereignty through one of several options. Any state 
1 could initiate the impeachment of pertinent Confederate officials 
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within its jurisdiction: any three states couId initiate a constitu- 
tional convention; and any state could secede from the Confederacy. 
None of these options would have been unconstitutional remedies. 

Without question, the C.S.A. Constitution, especially Article VI, 
clauses 5 and 6, defers to the states the defining and defense of the 
civil liberties and rights of their respective citizens. Furthermore, 
the C.S.A. declaration of rights is applicable to the Confederate 
government rather than to Confederate and state governments (un- 
less specifically stated); the states delimit the rights and liberties of 
their inhabitants respectively, an important function of a sovereign 
state and consistent with the Confederate commitment that the states 
constitute distinct sovereign entities capable of judicious government. 

Chapter Five 

Institutional Innovations 

The Confederate system of separation of powers is recognizably 
American, and cursorily the similarities between it and the U.S. 
system far outweigh the differences. Both are structured in such a 
way that the powers of government are limited and premised upon 
the consent of the governed. This is no small acknowledgment in 
light of the numerous theses contending that the Confederate model 
is premised upon a landed slavocracy.' Such a slavocracy was not 
provided constitutional status, misinformed perceptions to the con- 
trary notwithstanding. Nevertheless, the scope of the limited gov- 
ernment as established distinguishes the Confederate separation of 
powers from the U.S. model. What at first view appears to be minor 
institutional innovations, significant procedural and substantive dis- 
tinctions become manifest upon closer scrutiny. With the benefit of 
historical experience as their guide, the Confederate framers de- 
vised a type of federalism in which their national institutions were 
constitutionally and operationally constrained from usurping the 
prerogatives of popular sovereignty to a far greater extent than is 
the case with the U.S. model.' This augmented constraint was to be 
achieved by five constitutional innovations: executive branch repre- 
sentation in the Confederate Congress, an executive line-item veto, 
modifications pertaining to political economy, a non-reeligible six- 
year presidential term, and the abrogation of the nationalistic "gen- 
eral welfare" mandate. 

Taken selectively, these innovations could, and in all probability 
would, strengthen the national government and pose more of a 
threat to state sovereignty. But collectively, they intensified the insti- 
tutional checks at the national level, thereby diminishing the capac- 
ity of the national government to divest the states of their con- 
stitutional prerogatives. The political effects of these constitutional 
innovations were twofold: first, the decision-making process was 
more rational, and second, the public policy prerogatives of the 
Confederate government were lessened. The end result was a Con- 
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federate government subject to increased limitations on the exercise 
of power and constrained to function within those limitations to a 
greater extent than was the case with the U.S. model. 

Executive branch representation 

A rational decision-making process is one in which the delibera- 
tions include all relevant aspects of public policy issues and the 
selection of the best courses of action for meeting public policy 
objectives. For example, if  the deliberative process reveals that the 
consequence of a policy X is the promotion of econon~ic growth, and 
i f  policy X is implemented for that reason and policies Y and Z are 
avoided because of their negative effects, then the process is ra- 
tional. On  the other hand, assunle that the process is dominated by 
a particular faction whose members have l in matched inflclence and 
that they anticipate benefiting politically and economically from 
policy 2, neither concerned with nor realizing the full in~plications 
of implementing policy Z and forgoing policy X, then the process is 
considered to be irrational, not necessarily for the members of the 
faction but for the body politic that tolerates such a process. 

In an American-styled representative democracy, increasing the 
rationality of the central government pertains to the procedures 
utilized by the legislative and executive branches to formulate pub- 
lic policy. A rational procedure is one characterized "by the power of 
hearing the reasons of others, and comparing them quietly with 
one's own reasons, and then being guided by the result."2 The aim 
of the Confederate framers was to facilitate the discussion of issues 
by intensifying communication between the legislative and execu- 
tive branches. The intensification of institutional con~munication 
would result from an increased number of participants discussing 
p~iblic policy issues in the legislative forum, which in turn would 
expose lawmakers to a wider range of policy options. This was to be 
accomplished by providing executive officers with the opportunity 
to participate in congressional debates by actually assigning them 
seats in the Confederate Congress. 

Article I, section 6, clause 2, of the C.S.A. Constitution provides 
that "Congress may, by law, grant to the principal officer in each of 
the executive departments a seat upon the floor of either House, 
with the privilege of discussing any measures appertaining to his 
department." Although the required enabling legislation to put this 
provision into effect was never passed, the Confederate framers did 
attempt to imbue the Icgislative process with an exec~itive influence 
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over and beyond the legislative committee conduit. According to 
Robert H.  Smith, "The want of facility of communication between 
the Executive and Legislature, has, it is believed, been a serious 
impediment to the easy and harmonious working of the Govern- 
ment. Experience has shown that our Fathers, by refusing the exec- 
utive the right to be heard through his constitutional advisers on the 
floor of the Legislature, had interposed barriers to that free inter- 
course between the two departments which was essential to the 
wise and healthy action of each."3 

The C.S.A. presumption was that this constitutional innovation 
was proximate to the British cabinet model of government. To a cer- 
tain extent the contention was accurate. The British cabinet system 
combines the lawmaking function with the law-executing function.4 
This combination (or more precisely, connection) was to be estab- 
lished by the presence of executive department heads on the floors 
of the Confederate Congress. But in the British cabinet system the 
cabinet ministers are not independent of the House of Commons, 
whereas in the Confederate system the executive department heads 
are independent of Congress, once confirmed by the Senate (Arti- 
cle 11, section 2, clause 2), impeachment proceedings notwithstand- 
ing. Furthermore, to protect the executive branch's independence 
and control over the cabinet and the attendant bureaucracy, the 
C.S.A. chief executive had the explicit constitutional authority to 
remove from office department heads detrimental to the president's 
policy agenda. Article 11, section 2, clause 3, of the C.S.A. Constitu- 
tion stipulates that "the principal officer in each of the executive 

a ic ser- departments, and all persons connected with the diplom t '  
vice, may be removed from office at the pleasure of the President. 
All other civil officers of the executive departments may be removed 
at any time by the President, or other appointing power, when their 
services are unnecessary, or for dishonesty, incapacity, inefficiency, 
misconduct, or neglect of duty; and, when so removed, the removal 
shall be reported to the Senate, together with the reasons therefor." 
This presidential power of removal facilitated the independence of 
the executive branch from the Congress by providing the former 
with greater control over the Confederate bureaucracy. The policy 
triangles between Congressional committees, interest groups, and 
bureaucracies, which have been so pervasive in American legisla- 
tive processes, could more readily be disr~ipted through the Con- 
federate president's power of removing troublesome bureaucrats. 
Because this enhanced executive-branch independence was at Con- 
gress's expense, the Confederate model of checks and balances was 
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more similar to a presidential system than to a cabinet system of 
government. Walter Uagehot noted the fundamental distinction be- 
t ween the two systems. 

This fusion of the legislative and executive functions may, to those 
who have not m~tcli  considered it seem but a dry and small matter, 
to be the latent essence and effect~~al secret of the English Con- 
stitution; but we can only judge of its real importance by looking 
at a few of its principal effects, and contrasting i t  very shortly with 
its great competitor, which seems likely, unless care be taken, to 
outstrip i t  in the progress of the world. That competitor is the 
Presidential system. The chxacteristic of it  is that the President is 
elected from the people by one process, and the House of Repre- 
sentatives by another. The independence of the legislative and 
exec~~tive powers is the specific q ~ ~ a l i t y  of Presidential Covern- 
ment, just as their fusion m d  combination is the precise principle 
of Cabinet C o v e r n n ~ e n t . ~  

Hence, regarding the rationality of the Confederate legislative pro- 
cess, there was more of a fusion of the two branches because of the 
discretionary presence of executive department heads on the floors 
of Congress participating in the deliberative process in the attempt 
to represent the administration's policy positions. Conversely, the 
independence of the executive branch from the legislative was en- 
hanced because of the president's augmented prerogative to replace 
appointed officials within the executive branch. The former charac- 
teristic typifies cabinet government, the latter does not. The in- 
tended result was a more independent executive branch partici- 
pating in a more rational process. 

Executive line-item veto 

Both the U.S. and C.S.A.  constitutions provide their respective 
executives rvith the prerogative to veto legislation that has passed 
the Congress, such vetoes being subject to a congressional override 
if at least two-thirds of the membership concur. To supplement this 
presidential prerogative, the C.S. A. Constitution provides that the 
president may veto portions of an appropriations bill while accept- 
ing others. Article I ,  section 7, clause 2, declares that "the President 
may approvc any appropriation and disapprove any other appro- 
priation in the same bill. In such case he shall, in signing the bill, 
designate the appropriations disapproved; and shall return a copy 
of such appropriations, rvith his objections, to the House in which 
the bill shall have originated; and the same proceeding shall then be 
11ad as in case of other bills disapproved by the President." This 
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supplemental line-item veto prerogative was designed to impede a 
spendthrifty Congress to a greater extent than does the veto power 
in the U.S. Constitution. This seminal issue of "the power of the 
purse" has deep roots in American constitutional development, 
and its relevance becomes evident by analyzing the debate concern- 
ing the veto during the 1787 convention, which instituted the veto 
power to serve as a check on congressional power. Although the 
line-item veto prerogative of appropriations was not at issue during 
the 1787 convention, the veto power of the president in general was. 
The three alternatives seriously considered were an absolute veto, 
the prohibition of an executive veto, and an executive veto subject 
to a congressional override. 

Delegates who supported an absolute veto power reasoned that i t  
should be the responsibility of the executive to check an irresponsi- 
ble Congress. The assumption that the Congress would act irre- 
sponsibly was at the core of the justification for the absolute veto. 
For example, James Wilson of Pennsylvania and Alexander Hamil- 
ton of New York agreed that "the Executive ought to have an abso- 
lute negative. Without such a self-defense the Legislature can at any 
moment sink i t  into non-existence. . . . [and] There was no danger 
of i t  being too much exercised."h This position was obviously based 
upon a lack of confidence in the legislature's willingness to respon- 
sibly exercise its power of the purse. This was consistently the 
Federalists' position as they witnessed state legislatures enervate 
state executives and proceed to wreak havoc on their own state 
economies. 

The delegates opposed to an executive veto, such as Elbridge 
Gerry of Massachusetts and Roger Sherman of Connecticut, at- 
tested that there was "no necessity for so great a control over the 
legislature as the best men in the community would be comprised in 
the two branches of it." Furthermore, "no one man could be found 
so far above all the rest in wisdom." Concurring with Gerry and 
Sherman, Gunning Bedford of Delaware added that "the Represen- 
tatives of the people were the best judges of what was in their 
interests, and ought to be under no external control within the 
Legislature itself."' This consistently was the Antifederalist posi- 
tion, due to their distrust of the executive branch, which during 
colonial times was by and large under the control of the crown; the 
legislatures, however, were seen as the "people's" branch, opposing 
the fiscal policies (mercantilism) of the mother country. 

Because neither the Federalists nor the Antifederalists were will- 
ing to abandon their fundamental principles regarding which branch 
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posed the greatest threat to the people's liberties, both proposals were 
defeated, resulting in the passage of a compromise measure giving 
the president veto power but subjecting i t  to a two-thirds override 
vote of Congress.8 I'ublius articulated the intent of the convention. 

The propriety of the thing does not turn upon the supposition of 
superior wisdom or v i r t ~ w  in tlie executive, but upon the supposi- 
tion that the 1egislat~ll.e will not be infallible; that love of power 
may sometimes betray i t  into a disposition to encroach upon the 
rights of other members of tlie government; that a spirit of faction 
may sometimes pervert its deliberations; that impressions of the 
mcmicnt may sonw~imcs h ~ ~ r r y  i t  into nieasurcs wliicli itself, on 
mat~~rer rcilection, I V O L I I ~  ~o~idenin.  The primary inducement of 
conierring tlie power in q~lestion upon tlie executive is to enable 
him to defend himself; the sccondxy one is to increase the chances 
in fwor of the comm~~nity ag'iinst the passing of b d  laws, through 
luste, inxlverknce, or design. The oftener tlie measure is brought 
~ ~ n d e r  exaniin,3tion, tlie greater the diversity in the situation of 
tliose cvlio are to examine it, the less must be the danger oi tliose 
errors tvliicli flocv from want of due deliberation, or of tliose mis- 
steps tvliicli proceed from the contagion of some common passion 
or interest. 

The "qualified" veto was prcferrecl to the absolute veto because "in 
the proportion i t  would be less apt to offend, i t  ~voiild be more apt 
to be exercised; and for this very reason i t  may in practice be found 
more effectual."" In short, the prerogative of vetoing congressional 
proposals was designed, first, to secure the constitutional integrity 
of the executive branch against legislative usurpations and, second, 
to protect the community from defective legislation by subjecting 
the latter to additional checks by supplementing the rationality of 
the process. 

The line-item veto expanded the rationality of the process beyond 
tlie simple veto because, at the discretion of the president, portions 
of legislation could be selectively returned to the Congress for fur- 
ther deliberations and subject to two-thirds approval. Even the pos- 
sibility of the line-item veto would modify the legislative behavior 
regarding pork-barrel bills, as the legislators would be obliged to 
consult with the executivc branch in advance, thereby facilitating 
dialogue bet ween the two branches. 

The Confederate fnmers concurred with Publius that certain checks 
nmst be placed on the legislature by the executive, especially regard- 
ing fiscal policy. The constitutional innovations that the Confeder- 
ates devised in order to alter the relationship between the legislative 
and executive branches in favor of the latter were a consequence of 
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what they perceived to be legislative abuses of the appropriations 
process. The line-item veto was such an innovation. They contended 
that the U.S. Congress had become too unscrupulous as  a result of 
its power of the purse, and they intended to save their Confederate 
Congress from a similar fate. Referring to the line-item veto, Robert 
H. Smith wrote, 

Of this character is the power given the President to arrest corrupt 
or illegitimate expenditures, by vetoing particular clauses in a n  
appropriation bill, and at the same time approving other parts of 
the bill. There is hardly a more flagrant abuse of its power, by the 
Congress of the United States than the habitual practice ol loading 
bills, which are necessary for governmental operations with rep- 
rehensible, not to say venal dispositions of the public money, and 
which only obtain favor by a system of combinations among mem- 
bers interested in similar abuses upon the treasury. 1'' 

Of course, from the Southern perspective the U.S. Congress's 
"flagrant abuse of its powers" had a disproportionate regional im- 
pact. Northern congressmen supported the extension of the na- 
tional government's spending prerogatives for the purpose of fund- 
ing northern internal improvements at the South's expense. The 
Confederate presidential model, it was hoped, would bring some 
balance to regional differences; the line-item veto and the two- 
thirds requisite to override would negate some of the influence 
regional numerical majorities could exercise over their minority 
counterparts. 

Political economy 

A concurring check on the C.S.A. Congress along the same lines as 
the line-item veto is in Article 1, section 9, clause 9, which places the 
appropriations initiative in the hands of the executive. 

Congress shall appropriate no money from the treasury except by 
a vote of two-thirds of both Houses, taken by yeas and nays, 
unless i t  be asked and estimated for by some one of the heads of 
departments, and submitted to the Congress b the President; or d' for the purpose of paying its own expenses an contingencies; or 
for payment of claims against the Confederate States, the justice of 
which shall have been judiciously declared by a tribunal for the 
investigation of claims against the Government, which it  is hereby 
the duty of Congress to establish. 

This provision marked a significant shift in the balance of power 
from the legislature to the executive concerning the fiscal policy of 
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the central government. I t  "proceeds upon the idea that the chief 
Executive as the head of the country and his cabinet should under- 
stand the pecuniary needs of the Confederacy, and should be an- 
swerable for an economical administration of public affairs, and at 
the same time should be enabled and required to call for whatever 
sums may be necessary to accomplish the purposes of Govern- 
ment."" Constitutionally, the C.S.A. president, not the C.S.A. 
Congress, headed the branch of government primarily responsible 
for the fiscal policy of the Confederate States of America. 

The intent of the Confederate framers was not to negate the legis- 
lature's meaningful participation in the formation of fiscal policy; 
the process continued to be subject to their approval. But under the 
Confedcrate modcl, thc executive was 'it a distinct advantage as the 
initiator of fiscal policy, unless two-thirds of the legislature were to 
vote against the policy. This constitutional arrangement was an 
attempt to address another perceived in'idequacy of the U.S. model. 
The Confederate framers were convinced that in the U.S. system a 
disequilibrium of power developed be tween the executive and leg- 
islative branches, in favor of the latter. Article 1, sections 7 and 9, 
were designed to define the balance of power between the two 
branches, the end result being a more deliberative process with 
greater consensus being requisite to the passage of the Confed- 
eracy's fiscal policies-policies such as internal improvements and 
tariffs, which were so contentious in antebellum politics. 

Moreover, the rationality of the legislative process was to be facili- 
tated by Article I, section 9, clause 20, which stipulates that "every 
law, or resolution having the force of law, shall relate to but one 
subject, and that shall be expressed in the title." This provision in 
effect discontinued the practice of attaching riders to bills. Under 
the U.S. Constitution i t  is not only possible, but highly probable, 
for a proposal to continue through the legislative process as a result 
of the merits of another legislative proposal besides its own. The 
C.S.A. Constitution requires all proposals, instead of one resolu- 
tion consisting of a collection of proposals, to be singularly ap- 
proved or disapproved by the legislative and executive branches 
(unless the Congress exercises its veto-override prerogative, there- 
by surmounting executive objections). Imagine the U.S. Congress 
operating under this provision, in which all legislative riders, ger- 
mane and nongermane, had to stand on their own merits and be 
voted up or down accordingly. Such a n~odification \vould certainly 
substantively alter the legislative process by making it more rational 
and would be in accordance \vith the Calhounian dictum that the 
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more checks there are on the legislative process, the more popular 
the basis of government. For example, a law passed by two-thirds of 
the legislature would have a broader base of support than one ap- 
proved by a simple majority. Likewise, subjecting legislative pro- 
posals to increased scrutiny (i.e., by eliminating riders) and to a 
more readily available presidential line-item veto would require a 
broader base of support for legislative programs than would a pro- 
cess not subject to such checks. Hence, the "principle in constitu- 
tional governments is compromise," which in lieu of widespread 
consensus, the government would, indeed, be very limited.12 Even 
though the Confederate president would be presiding over a more 
limited government, he would also be participating in a more ra- 
tional process, generating public policy premised upon a broadcr 
base of support. 

Presidential tenure 

The primary institutional innovation affecting the power of the ex- 
ecutive branch is the single six-year term. Article 11, section 1, clause 
1, stipulates that "the executive power shall be vested in a President of 
the Confederate States of America. He and the Vice President shall 
hold their offices for the term of six years; but the President shall not 
be re-eligible." 

Reelection and duration of the presidential term were important 
issues in 1787 and 1861. In the 1787 convention, the proposals con- 
sidered ranged from life tenure to subjecting the president to annual 
elections. Of course, the convention eventually agreed to reeligible 
four-year terms. (Theoretically, had President George Washington 
not initiated the two-term precedent, chief executives could have 
been successively elected to what in effect was life tenure.) Accord- 
ing to Publius, this arrangement had five basic advantages. First, i t  
provided the "personal firmness of the executive magistrate in the 
employment of his constitutional powers, and to the stability of the 
system of administration which may have been adopted undcr his 
auspices." Second, a term of less duration (e.g., two years) would 
make the president too dependent upon public sentiment. 

The republican principle demands that the deliberate sense of the 
community should govern the conduct of those to whom they 
entrust the management of their affairs; but i t  does not require 
a n  unqualified complaisance to every sudden brcczc of passion, 
or  to every transient impulse which the people may receive from 
the arts of men, who flatter their prejudices to betray their inter- 
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ests. . . . Whcn occxions present themselves in which the inter- 
ests of the people are at variance with their inclinations, it is the 
duty of the persons whom they have appointed tu be the guard- 
ians of those interests to withstand the temporary delusions in 
order to give them time and opportunity for more cool and sedate 
reilection. l 3  

Instead of shorter terms and more frequent elections, the succes- 
sive reelection of four-year ternis would facilitate the president? 
function as a check on precipitous deniocratic tendencies inherent 
in the people and manifested in their agents in the U.S. Congress. 

Third, to deny reeligibility would remove an important induce- 
ment to the faithful execution of constitutional responsibilities. 

-I'here are fe\v men \vl i i )  \vould not feel n i~ tch  less zeal in the 
di~cti~irge of a duty \vIicn they were conscio~ts that the advantage 
oi tlie station \vith \vliicli i t  ivas connected must he relinquished at 
n determinate period, than when they were permitted to entertain 
a hope of obtaining, by meriting, a continuance of them. This 
position \vi l l  nut bc clisp~lted so lung as i t  is admitted that the 
desire of reward is one of the strongest incentives of liunian con- 
duct; or that the best sec~lrity for the fidelity of mankind is to make 
their interests coincide \vith their duty. 

In other words, the ctfects of the lame duck syndrome wo~~lcl  be 
minimized, and the executive branch would be energized. Fourth, 
to deny reeligibility wo~ild be "depriving the community of the 
advantage of the experience gained by the Chief Magistrate in the 
exercise of his office." l 4  

I t  was the fifth advantage ivi t l i  which the Confederate framers 
took issue. P L I ~ ~ ~ L I S  contended that limiting the president to one 
term wo~ild "operate as a constitutional interdiction of stability in 
the adinini~tr~ltion. By necessitating a change of men, in the first 
office of the nation, i t  would necessitate a mutability of measures." 
However, the Confeder'ite framers questioned whether the continu- 
ity of measures would be adversely affected, and regardless, they 
preferred a mutable chief executive to an overly assertive and en- 
trenched one. They aimed at establishing a custodial executive who 
would obstruct congressional excesses, would not pit the general 
government against the state governments, and would use the exec- 
utive branch to securc the common interests of the states as collec- 
tlvely defined by the latter. Thus, tlie energy (i.e., power) of the 
general governnient \vould be kept in check by disr~lpting its sta- 
bility (i.e., continuity). The stability Publius aimed for "requires 
that thc hands in which power is lodged should continue for a 
Ic.ngth of time tlic same. A frequent change of men \vill result froma 
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frequent return of elections; and a frequent change of measures 
from a frequent change of men: whilst energy in governnient re- 
quires not only a certain duration of power, but theexecution of i t  by 
a single hand."l5 I t  was just this type of powerful executive that 
concerned the Confederates. 

Without specified limits, a president repeatedly reelected to suc- 
cessive terms would eventually resemble an elected monarch, serv- 
ing, essentially, a life term contingent upon good behavior as de- 
fined by the prevailing public opinion. Such an arrangement would 
indeed prove to be energetic and stable. The patronage at the dis- 
posal of the Publian president would be phenomenal, providing the 
opportunity for a successively elected president of four terms to 
entrench the bureaucracy with his own "placemen." Such a tactic 
was very effectively used by British monarchs in their contest for 
power with the parliament.16 For the Confederate framers, energy 
and stability in the administration of the general government, to the 
extent that Publius advocated, presented a serious threat to j~tdicious 
federal government. The Confederates concluded that an energetic 
and stable general government was an important factor contribut- 
ing to political strife between the general and state governments, 
because the acquisition of political power by the national govern- 
ment was inevitably at the states' expense. As the interests of those 
in control of the general government clashed with various state 
interests, which according to Calhoun was inevitable, the latter 
would prove to be no match for the former.17 With the president 
leading the way in the pursuit of the political power by the general 
government, the prerogatives of obstructing states would be over- 
whelmed by the rising nationalism. To protect the states from such a 
tendency, the C.S.A. framers diminished the power of the Confed- 
erate executive by constitutionally mandating a changing of the 
g ~ l a r d  every six years, thereby destabilizing and subsequently de- 
energizing it. 

Every six years the Confederacy would have a new executive 
branch of government, thereby offsetting tlie advantages of incuni- 
bency not only of the President but also that of the entrenched 
national bureaucracy whose interests are so closely linked to an  
ever-expanding national government. 

General welfare 

The fourth category of institutional innovations designed to limit 
the powers of tlie central governnient vis-A-vis the states pertains to 



90 The Confederate Constitution of 1861 

the "general welfare" provision. This is not an institutional innova- 
tion in itself, but it was certainly designed to fundanlentally affect 
the institution of the C.S.A. Congress. The C.S.A. Constitution 
omitted the constitutional mandate to "promote the general wel- 
farev-a mandate conferred upon the U.S. government in its con- 
stitution's preamble and Article I, section 8. 

The South's consternation with the U.S. government's constitu- 
tional prerogative to "promote the general Welfare" was articulated 
by Calhoun. 

I t  is a bold and ~~nauthor ized assumption, that Congress has tlie 
power to pronounce what objects belong, and what d o  not belong to 
the general wclfcirc; ' ~ n d  to appropriate money, at its discretion, 
to such '1s i t  m'iy deem to belong Lo it. N o  such puwer is delegated 
to it; nor is any such power necessary and proper to carry into 
execution those which are delegated. On the contrary, to pro- 
nounce on the general welfare of the States is a high constitutional 
power, appertaining not to Congress, but to the people of tlie 
several States, acting in their sovereign capacity. . . . To 
then, that any particular object belongs to the general ~ve l  f'rOvel are of 
the St'ltcs of the Union, il  is necess'lry to sho~v  that i t  is included in 
somc one of the iielcgLltcd pulvcrs, ur is necess'iry and proper to 
carry some ot them into ettcct, before a tm can be laid or money 
,ippropri,ited to effect it. For Congress, then, to undertake to pro- 
nounce ~vl i ' i t  docs, or whclt docs nut belong to the general rveltare, 
without regard tu the extent of the delegated powers, is to usurp 
the highest authority; one belonging exclusively to the people of 
the sever'11 States in their sovereign capacity. And yet, on this 
assun~ption, thus boldly put torth, in dctiancc of a fundamental 
principle of the fedcr'il system of government, most onerous du- 
ties have been laid on  imports, and vast amounts of money appro- 
p l i~ ted ,  to objects not named 'llnong the delegated powers, and 
not necessary or proper tocarry any one ot them into cxec~~t ion;  to 
tlie gre,it inipovcrishmcnt of one portion of the country, a n J  tlie 
corresponding c~ggrclndizc~ncnt ot the othcr.l* 

Unequivocally concurring with Calhoun that the "general welfare" 
mandate resulted in the i~surpntion of s t ~ ~ t e  prerogatives, the Con- 
federate framers excluded general welfare language from their con- 
stitution's preamble and Article I ,  section 8. This omission in the 
C.S.A. Constitution implicitly made the pron~oting of the general 
cvelf~~rc CI function of the seveml states. The exclusion of general 

-, 

cvelf,~re cl~uscs reduced the pl-~b~~bil i ty of the Confedemte Congress 
supporting questionable public policies premised upon the Con- 
federacy's pursuit of some vague definition of the genenl ~velfare. 

For the Contcdcratc fr'~mers, the arbitrariness of the U.S. Con- 
gress was most obvious in its exercise of the residuary clause (i.e., 
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the constitutional stipulation "to make all laws which shall be nec- 
essary and proper for carrying into execution the foregoing pow- 
ers, and all other powers vested by this Constitution"). According 
to Publius, "Had the Constitution been silent on this head, there 
can be no doubt that all the particular powers requisite as means of 
executing the general powers would have resulted to the govern- 
ment by unavoidable implication. No axiom is more clearly estab- 
lished in law, or in reason, than that wherever the end is required, 
the means are authorized; wherever a general power to do  a thing is 
given, every particular power for doing it is included." Publius's 
interpretation of this provision provided the U.S. government with 
the discretionary powers to pursue policies not specifically delc- 
gated. The C.S.A. Constitution also stipulates the obligation to 
exercise residuary powers.1') However, the Confederates claimed 
that the U.S. Congress exercised its residuary powers in conjunc- 
tion with a nationalist interpretation of the general welfare clause, 
thereby contravening popular sovereignty within the several states 
and extending their powers beyond the limits delegated in the Con- 
stitution. The end result of this freewheeling application of the 
general welfare clause was unconstitutional interference by the U.S. 
government into the affairs of the Southern states, inhibiting the 
latter's exercise of their own discretionary powers as  sovereign enti- 
ties while the national government assumed the responsibility for 
the general welfare of all Americans. 

The C.S.A. framers attempted to reconcile their apprehensions of 
residuary powers with the acknowledged need for such powers but 
within specified constraints. The reconciliation was premised upon 
the inclusion of residuary powers and constitutional prohibitions of 
what were considered to be the most egregious abuses of such 
powers under the U.S. Constitution. The declared abuses centered 
on the fiscal policies of the U.S. government; as a result, the C.S.A. 
prohibitions placed new constraints on the fiscal policies of the 
Confederate government, beyond the procedural ones between the 
C.S.A. Congress and president, discussed above. 

These C.S.A. constitutional prohibitions were calculated to pre- 
vent the C.S.A. government from implementing the type of alleg- 
edly inequitable fiscal policies of the U.S. government that Calhoun 
s o  vehemently railed against. Such policies "divide the community 
into two great classes; one consisting of those who, in reality, pay 
the taxes and, of course, bear exclusively the burthen of supporting 
the government; and the other, of those who are the recipients of 
their proceeds through disbursements, and who are, in fact, sup- 
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por t ed  by the  g o v e r n n ~ e n t . " ~ '  The embryonic  Southern  position 
concerning the  inequitable fiscal action of the  U.S. government  was 
succinctly s ta ted  by  Ca lhoun  in h i s  1831 Fort Hill address :  

I f  there be any point on which the (I was going to say, southern 
section, but to moid '1s far as possible, the painful feelings such 
discussions 'ire calc~~lated to excite, I shall say) weaker of the two 
sections is unanimous, it  is that its prosperity depends, in a great 
measure, on  free trade, light taxes, economical, and as far as pos- 
sible, equal disbursements of the public revenue, and unshackled 
industry, leaving them to pursue whatever may appear most ad- 
vantageous to their interests. From the I'otomac to the Mississippi, 
there are few, indeed, however divided on other points, who would 
not, if dependent on their volition, and if they regarded the inter- 
est of their particular section only, remove from commerce and 
industry every shackle, reduce Lhc reverl~lc to the lowest point 
that the wants ot the government fairly required, and restrict the 
appropriations to the most moderate scale col~sistent with the 
peace, the security, and thc engagements of thc public; and who 
do not believe that the opposite systcnl is calculated to thro\v on 
them an unequal burden, to repress their prosperity, and to en- 
croach on their enjoyment.?l 

The "shackles" o n  commerce  a n d  indust ry  to  which the  antebellum 
South  took part icular exception were  the  protectionist tariff a n d  the 
internal improvement  policies o f  the U.S. g o v e r n n ~ e n t .  Calhoun 
a n d  his kindred-spiri t  Confedera tes  adhered to  a national  political 
economy of minimal  interference wi th  market  forces. 

Southerners b e m o a n e d  the utilization of s u c h  interfering pol- 
icies, mainta in ing that  they promoted Nor the rn  interests  at  the ex- 
pense  of Sou the rn .  This  Southern att i tude pe rmea ted  national pol- 
itics, for example,  in 1857, in the  mids t  of the  Congress ional  debate 
over the  extension of slavery into the territories, when  the  U.S. 
Treasury a n n o u n c e d  an expected $77 million deficit for  fiscal year 
1858. To r emedy  the  deficit, Nor thern  legislators p roposed  a revi- 
s ion of the 1842 tariff, increasing the level of dut ies  to be paid, 
thereby making it m o r e  protectionist. The  Sou the rn  legislators ad- 
vocated the i ssuance  o f  U.S. Treasury notes,  redeemable  subse- 
quen t  to  the eradication of the deficit. Southern  legislators argued 
that  the deficit won ld  be  el iminated,  not by raising duties,  but  only 
a s  a consequence of free trade a n d  the  r e t r enchment  of the  national 
government 's  role in the  economy, especially insofar a s  that  role had 
been prejudicial t o  Southern interests. To follow a r e  four  typical 
Southern declam;ltions concerning p ro tec t ion i sn~  ve r sus  free trade, 
in reference to the  1858 fiscal deficit: 
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We have education, skill, experience, capital, labor, food, and raw 
materials lyinf all around, and millions of acting, producin P O n -  sumers, and ree Government. These are the imperishab e ele- 
ments of our material prosperity. Strike down your custom's du- 
ties tomorrow, and you will not thereby extinguish your furnace 
fires, nor shut u actories or workshops, but they would 

perhaps all the better, for standing on 
industry rather than fluctuating legislative enactments. 

Suppose the agriculturalists of my State, when cotton falls from 
fourteen to eight cents, and the wheat and wool growers of the 
West, when their productions fall in like proportion, should claim 
from the other classes, and especially from the manufacturing 
class, a bounty sufficient to make up  the deficit: what a yell and 
howl of rage would we hear coming from that quarter now so  
clamorous for plunder! And this reminds me of a remark which I 
once heard made, characterizing these two interests. It was, that 
the agricultural interest was like a flock of sheep, which may be 
shorn of its fleece without evincing the least resistance, o r  giving 
forth the faintest bleat of distress; and that the manufac t~~r ing  
class was like a drove of hogs; you cannot pull the bristles of a 
single one without throwing the whole heard into commotion. 

And des ite the ingenious theories of politicians, as to a n  enlight- 
ened pu g lic opinion having settled it this way or that, I will ven- 
ture to say there is not a civilized nation or community now on 
earth, where the manufacturing interest is dominant, what does 
not seek protection for its workshops at the expense of its fields, 
and vice versa. This, sir, is another reason why I am opposed to a 
tariff for protection-that it would build u p  northern manufac- 
tures at the expense of southern agriculturalists. We need no pro- 
tection for that which we raise for market; and that which we buy, 
we want the free markets of the world to choose from. 

I ask the people of the South if they would not prefer to see this 
Union dissevered than endure the operation of a system which is to 
transfer, as I have shown, one fourth of the net proceeds of their 
labor to northern capitalists annually. I repeat, Mr. Chairman, this is 
a contest between capital and labor, a contest of power against 
weakness; a contest in which the pride of the freemen of this coun- 
try is to be humbled and their spirits broken, until they will consent 
to any degradation, even serfdom; and from this, Mr. Chairman, if 
our people desire to escape, they must stand by the Democmtic 
organization, and thereby perpetuate the great doctrine of limita- 
tion on the powers of the Federal Government, and the absolute 
right of the States to legislate alone upon subjects which concern 
their domestic and civil rights; doctrines which leave the people of 
each State with the full and undivided right to pass for themselves 
laws suited to their climate, soil, and industrial pursuits.22 

T h e  Cor~gressionnl Globe is replete wi th  Southern  d e n o u n c e m e n t s  of 
w h a t  they considered to b e  the  Nor thern  practice of rationalizing 
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nationalistic policies favorable to their parochial interests under the 
guise of the general welfare. 

Tlie Confederate con~n~i tn~ent  to market forces, in contradistinction 
to a federally managed economy in pursuit of the general welfare, 
did not go unnoticed in the North. For example, in 18631. T. Head- 
ley, who at the time wrote what was considered to be the definitive 
Northern account of the Civil War, maintained that Calhoun and his 
successors wanted to take the S o ~ ~ t l l  out of the Union in order to 
secure free trade. Headley asserted that free trade was the primary 
factor threatening the Union in 1831 and an important contributing 
factor of the 1861 c r i ~ i s . ~ 3  

This free-trade sentiment is en~inent in the C.S.A. Constitution, 
specifically in its prohibition against protectionist legislation. To 
wit, Article I ,  section 8, clause 1, stip~dates that "the Congress shall 
11,lvc power to lay ' ~ n d  collect taxes, imposts, and excises, for reve- 
nue necessary to pay the debts, provide for the common defence, 
and carry on the Government of the Confedente States; but no 
bounties shall be granted from the Treasury; nor shall any duties or 
taxes on importations trom foreign nations be laid to promote or 
foster any branch of industry; and all duties, imposts, and excises 
shall be uniform throughout the Confederate States." 

Furthermore, to secure the Confederacy against sectional legisla- 
tion and a burgeoning central administration, the C.S.A. Constitu- 
tion placed significant limitations on centrally funded internal im- 
provements. Article I, section 8, c l a ~ ~ s e  3, stipulates that 

the Congress shall hwc the power to regulate coninierce wit11 
fureig~~ mtions, m d  mung the several States, and with lndian 
tribcs, b u t  neither this, nor any other clause cont'iincd in the 
Constitution, shcill ever be construed to delegate power to the 
Congress to appropriate money for any internal improvement in- 
tended to facilitate commerce: except for the purpose for furnish- 
ing lights, bexons, and buoys, and other aid to navigation upon 
the coasts, and the inlprovenient of harbors and the removing of 
obstructions in river nwigation;in all tvhicli cases, such duties 
shall be laid on the navigation facilitated thereby, as may be neces- 
sary to p'iy the costs 'ind expenses thereof. 

The Confedemte framcrs were convinced that internal improve- 
nientsshould be a state fcrnction. Accordingly, they constitutionally 
recognized internal improvcments as a state prerogative. Article I, 
~ ~ c t i o t ~  10, clmse 3, provicles that "no State shall, without the con- 
sent of Congress, lay any duty on tonnage, except on sea-going 
vessels, for the improvement of its rivers and harbors navigated by 
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the said vessels; but such duties shall not conflict with any treaties 
of the Confederate States with foreign nations; and any surplus 
revenue thus derived, shall, after making such improvements, be 
paid into the common treasury. . . . brrt ZOIIL'II nrry riz)erdiz)id~*s or f io~os  
througlr t ~ o o  o r  rrrore States, tlrcy rrrny errter in to corrrpncts zoitlr eaclr other 
to irrrprove t11~ rlnz~igntiorl thereof" (emphasis added). Its U.S. counter- 
part stipulates that "no State shall, without the consent of Con- 
gress, lay any Duty of Tonnage, keep Troops, or Ships of War in 
time of Peace, enter into any Agreement of Compact with another 
State, or with a foreign Power, or engage in War, unless actually 
invaded, or in such immenent Danger as will not admit of delay" 
(Article I, section 10, clause 3). The C.S.A. version obviously places 
new emphasis at the state level for internal improvements. Robert tl. 
Smith articulated the implications of these consti t~~tional  provi- 
sions. 

Holding steadily in view the principle that the great object of the 
Federal Government is to perform national functions and not to 
aggrandize or depress sectional, or local, or individual interests, 
and adhering to and enforcing the doctrine that a people should be 
left to pursue and develop their individual thrift without direct 
aids or drawbacks from Government, and that internal iniprove- 
ments are best judged of, and more wisely and economically di- 
rected by the localities desiring them, . . . the Constit~ttion denies 
to Congress the right to make appropriations for any internal 
in~provement.~~ 

These restrictions on the prerogative of the Confederate govern- 
ment (i.e., prohibitions against protectionism and carte blanche 
internal improvement agendas), and the constitutional recognition 
of the states' responsibilities for their respective intrastate econon~ic 
infrastructures, ran counter to the prevailing tendencies of the U.S. 
Constitution. 

Auspiciously, this debate of antebellum America was also an is- 
sue in the 1787 convention. Northern and Southern economic inter- 
ests were at that time coalescing along sectional lines. Some South- 
ern delegates anticipated the emergence of a Northern majority that 
would take control of the national government, thereby enabling i t  
to sacrifice Southern economic interests for Northern. For example, 
Colonel George Mason of Virginia declared that " i f  the Government 
is to be lasting, i t  must be founded in the cunfidence and affections 
of the people, and must be so constructed as to obtain these. The 
Majority will be governed by their interests. The Southern States 
are the minority in both Houses. It is to be expected that they will 



96 The Confederate Constitution of 1861 

deliver themselves bound hand and foot to the Eastern States, and 
enable them to exclaim, in the words of Cromwell on a certain 
occasion-flrc Lord lrnflr drlivcrcd flrerrr irrfo ow lrntrds. "25 

Mason's remarks were in support of a motion which stipulated 
that "no act of the Legislature for the purpose of regulating the 
commerce of the United States be passed without the consent of two 
thirds of the members of each House." Madison opposed the mo- 
tion, on the grounds that the institutional checks and balances would 
serve as an adequate check against the abusive exercise of the power 
to regulate commerce. Furthermore, Madison reasoned that North 
ern and Southern commercial interests were inextricably connected, 
and that the prosperity of the former would inevitably benefit the 
latter, provided that the regulation of commerce was made to be a 
national function.") Accordingly, Madison was not satisfied with 
the compromise provision that permitted the states to participate in 
the reg~~lation of commerce with Congressional consent.27 He moved 
to make the prohibition on state participation in the regulation of 
conlmerce absolute; he reasoned that otherwise the mischiefs expe- 
rienced under the Articles of Confederation would continue.28 Pub- 
lius concurred and articulated the cause and nature of the mischiefs 
resulting from a lack of national authority to regulate the significant 
aspects of commerce. 

Conipetitions of commerce would be another fruitful source of 
contention. The States less favorably circunistanced would be de- 
sirous of escaping from the disadvantages of local situation, and in 
sharing in tlie advantages of their more fortunate neighbors. Each 
State, or separate confederac would pursue a system of commer- 
cial policy peculiar to itsel ?' . This would occasion distinctions, 
preferences, and exclusions, which would beget discontent. The 
habits of intercourse, on the basis of equal privileges, to which we 
have been accustomed since the earliest settlement of the country 
would give a keener edge to those causes of circunlstance. We 
should be ready to denominate injuries tliuse th~ngs which were in 
reality justifiable acts of independent sovereignties cons~dting a 
distinct interest. The spirit of enterprise, which characterizes the 
cumniercial part of America, has left no occasion of displaying 
itself unimproved. I t  is not at all probable that this unbridled spirit 

ay much respect to those reg~llations of trade by which 
particu a r  States might endeavor to secure exclusive benefits to would  P 
their own citizens. The infractions of these regulations, on the one 
side, tlie efforts to prevent and repel them, on the other, would 
naturally lead to outrages, and these to reprisals and rvars.'v 

Hence, state sovereignty, or, more specifically, too much discretion 
on the part of a state in determining its commercial relations with 
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other states, would be an obstacle to the development of a national 
commercial empire because of the inevitable contentions and wars 
between the states vying to maximize their own prosperity. To avoid 
such discord, commercial policy must be made uniform throughout 
the country, with the national government functioning as the for- 
mulator and enforcer thereof. There is no room for state sovereignty 
in such a model. 

In sharp contrast, the C.S.A. framers minimized the Confederate 
government's role in the economy, placing the emphasis on market 
forces within and among the states. The organization of the C.S.A. 
Postal Service embodied the Confederate trrodus oyeratrdi with re- 
gard to the role of the Confederate government in the economy. 
Premising the postal service's continued operation on market forces 
rather than on government subsidies was the result of a Llissez faire 
point of view. Article I, section 8, clause 7, stipulates "that the 
Congress shall have the power to establish post offices and post 
routes; but the expenses of the Post-Office Department, after the 
first day of March, in the year of our Lord eighteen hundred and 
sixty-three, shall be paid out of its own revenues." The rationale 
leading to this provision was expressed in 1859 by Senator Robert 
Toombs of Georgia and Representative William W. Boyce of South 
Carolina. Toombs contended: "You need not talk to me, then, about 
a deficiency of $10,000,000 in your Post Office Department for the 
next fiscal year. I will not vote for it, I will not provide for it, and, 
without that single item, we need no increases of taxes. Make those 
who use the Post Office pay for their own business, and you have no 
need to levy a single shilling out of labor for the next year. . . . We 
must alter our system, bring down this Department to the wants of 
the country to be tested by what those who use it are willing to pay 
for it."30 And, according to Boyce: "That the Department should be 
self-sustaining, 1 assume as an axiom; for, why should one man be 
taxed to carry the letters of another? There is no justice in it. Let 
those who send letters pay for them. It is very convenient, doubt- 
less, for the merchants, literary men, and professional men, to have 
the hard-working masses pay for their letters; but it is not right. . . . 
Let letters, like merchandise, be carried by private enterprise. The 
service, 1 have no doubt, would be well and cheaply done, for 
private enterprise is always more efficient than Government action. 
Indeed, when I consider the immense patronage of this Depart- 
ment, as a State-rights man, opposed to too strong a Federal Gov- 
ernment, I see great advantage in getting rid of this patronage, and 
thus simplifying the Government."3' This Southern rhetoric marks 
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a significant deviation from Publius's contention that "nothing which 
tends to tacilitate the intercourse between the States can be deemed 
untvortliy of tlie public care."32 In  other words, a national postal 
service, to which I'ublius was referring, would facilitate intercourse 
between tlie states and tliereforc was entitled to tlie nation's finan- 
cial support .  

Thus, whereas the U.S. Constitution embodies the advancement 
of national economy, being the product of national public policy- 
for exan~ple, protectionism and internal improvement policies-the 
C.S.A.  Constitution reserves to the states the management of their 
respective economies within tlie framework of free trade. 

The Soi~tli's commitment to free trade was an  important dimen- 
sion of tlieir political culture. hbreover, the Southern ideal regard- 
ing the type and scope ot  government involvenient in tlie cconomy 
t v ~ s  distinct from tli ' i t  of the North.  From the t'iriff controversies of 
the 1820s through the ~lntebellurn period, Southerners held local, 
state, and regional commercial conventions, the purpose of wliicli, 
as  stated by Calhoun, was to secure the commercial, industrial, and 
tinancial independence of the Soutli from the North. O n e  Southern 
patnot stated Southern motivations thus: "Free trade tvitli all the 
tvorld, untrammeled by legi~l~i t ive restrictions ~ v a s  their motto; and 
they opposed an 'ibsorbing centralism in commerce, just a s  they 
fought centralization in g o v e r n n ~ e n t . " ~ ~  These commercial conven- 
tions set the stage for Southern political independence, because tlie 
Southern n~ercliants-politicians who sought to secure S o ~ ~ t h e r n  fi- 
nancial independence w o ~ ~ l d  naturally turn to political means. Be- 
cause of the perception tli'lt Northern interests were utilizing the 
national government to subjugate the South economically and  that 
the South constituted a minority interest in national politics, seces- 
sion was concon~itant to Soutliern econon~ic self-deternlination.3" 

Indeed, for the states to control their own "political destinies," the 
Confederxy ~vould have to be limited and thereby prevented from 
i~ntvarr~inted or un~vanted interference in the affairs of tlic states. 
The C.S.A.'s constitutional innovations were designed to prevent 
such ~nterference by ~ntensifying tlie checks and balances on  the 
Confederate government. The anticipated result was prospering 
sovereign states associated within a federal framework. As stated 
by Kihert I I .  Smith, in his closing rcm'lrks o n  the C.S.A. Constitu- 
tion: "H'iving t'iken our political destinies into our own hands, let 
us  not, in tlie moment ot exultation, forget the duties that devolve 
upon us, and let us remember th'it, however wise and beneficent 
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may be the working of the General Government, i t  is to State action 
we must mainly look for the advancement which shall secure high 
civilization; for the enactment and  enforcement of laws, which shall 
give security to life, liberty, and  property; for that intellectr~al and  
mom1 culture which shall enable u s  wisely to govern men a n d  guide 
the State."35 



Chapter Six 

Judicial Review 

Due to the American tradition of deference toward the judiciary for 
expounding what is or shall be constitutional law, an analysis of 
judicial activity in the political process reveals much about constitu- 
tional law as understood by the political community. In the event 
that a judicial tribunal is out of step with the nonjudicial consensus 
regarding the meaning of the constitution, corrective measures 
would be forthcoming in order to make constitutional law consis- 
tent wit11 the policy preferences of the community. Such measures 
include proposing an amendment to rectify an unpopular judicial 
interpretation of the constitution, disregarding the court decision, 
and making personnel changes within the court. The mere pres- 
ence of these measures impacts judicial behavior by putting judges 
o n  nolice that their decisions c'in be modified. Such modifications 
are evidence of the fact that American high courts, state and na- 
tional, do not operate in political vacuums. This is especially the 
case with state high court judges, whose tenures are closely tied to 
electoral processes. Thus, when a judge expounds the meaning of a 
constitution, and when amendments, disregard, or personnel 
changes are not directed toward the judge's court, one can be some- 
what confident that the decision, even if unpopular, is within the 
perimeters of acceptable construction from the perspective of the 
comnlunity at large. In other words, the constitution has been satis- 
factorily construed. This was especially the case in the Confederate 
state high courts, in contradistinction to the U.S. Supreme Court, 
because the state judges were subject to an electoral process which 
necessitated that they defer to the political, social, and cultural pref- 
erences of their constituents; otherwise they could be voted out of 
office, whereas Supreme Court justices, nominated by the presi- 
dent and confirmed by the Senate for life, were protected from such 
electoral pressures. 

With this in mind, it is useful to analyze Confederate and state 
judicial activity in light of the application of constitutional law to 
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political affairs, thereby providing insight into the Confederates' 
understanding of their constitution and their commitment to popu- 
lar control of constitutional exegeses. The anaIysis is threefoId: first, 
the de j m  and de fncto textual innovations of the Confederate judicial 
process in contradistinction to that of the U.S., especially in regard 
to Article 111 of the respective constitutions; second, the concurrent 
jurisdiction between the Confederate and state high courts, which 
in reality was deference to the state high courts' supremacy over 
their Confederate counterparts; and third, the judicial adjudication 
of several controversial constitutionaI issues that confronted the 
Confederacy. Inherent in the legal controversies that confronted the 
Confederacy was the Publian "political monster iwyeriu~rr in imyerio" 
as the various state high courts adjudicated national controversies. 
However, a review of these high court decisions reveals not only the 
stabilizing influence of the judiciary in the Confederate political 
process but also a functional Confederate application of federalism. 

Textual innovations 

Article 111 of the C.S.A. Constitution textually deviates from its U.S. 
counterpart in three instances. The changes were designed to mod- 
ernize provisions in Article 111 of the U.S. Constitution, which had 
already been or were in the process of being incorporated into the 
U.S. legal system. First, the judicial power of the C.S.A. extended 
simply "to all cases arising under this Constitution," whereas the 
judicial power of the U.S. extended specifically "to all cases in Law 
and Equity" (Article 111, section 2). This C.S.A. innovation was 
designed to place into effect procedural reforms supported by the 
legal community in the antebehm period. The state of New York 
implemented such reforms in the 1840s as did the U.S. Supreme 
Court in the first half of the twentieth century.' Essentially, the 
reforms combined law and equity ruIes of procedure. Within the 
Confederacy this combined rule of procedure was compatible with 
states' rights, particularly regarding Texas and Louisiana, where 
single jurisdictions prevailed. Accordingly, the enforcement of legal 
rights and the pursuit of equitable remedies were to be statutorily 
established, providing the Confederate courts greater flexibility in 
coping with the various forms of action.2This is not to suggest that 
the dual forms of action were not addressed in the U.S. For example, 
in 1792, Congress gave the Supreme Court the power to adopt rules 
of equity, which the Court did in 1822 and 1842.3 The Confederate 
framers, most of whom were at one time or another in the legal 
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profession, cvere responding to an emerging trend regarding the 
laiv and equity forms of procedure. 

In the course of the ratification debates of 1787 through 1789, i t  
ivas acknowledged that the removal of equity jurisdiction from the 
U.S. Supreme Court would mitigate the discretionary powers of 
federal judges by constraining them to function within a more rigid 
system of constitutional and statutory laws, in contradistinction to 
a common law or natural rights premised upon equity. Publius 
conc.edcd that "there is hardly a subject of litigation between indi- 
vicluclls which may not involve those ingredients of fr-alrd, arcirierrt, 
t m s t ,  or l~nr~islrip, which \vould render the matter an object of equita- 
ble rather than legal jurisdiction, as the distinction is known and 
established in several of the States."" Consequently, Publius main- 
tained, many equitable cases will of necessity arise under the U.S. 
Constitution, making Article 111, section 2, indispensable for the 
iederal judiciary to fulfill its appellate responsibilities. 

The Antifederalists voiced concerns about the nature and scope of 
jurisdiction conferred upon the federal courts, equitable relief in- 
cluded. One such Antifederalist, writing under the pseudonym 
Brutus, was convinced that extending the Supreme Court's jurisdic- 
tion to state cases of equity significantly contributed to the irresist- 
ible expansion of power of the national government at the expense 
of the states. I Ie reasoned that "every adjudication of the supreme 
court, on any question that may arise upon the nature and extent of 
the general government, ivi l l  effect the limits of state jurisdiction. In 
proportion as the former enlarge the exercise of their powers, will 
that oi the I'ltter be restricted. That the judicial poiver of the United 
States, will Ic,ln strongly in favour of the gcnercll government, and 
ivil l  give such an exylclnation to the constitution, as iv i l l  lavour an 
extension of its jurisdiction, is very evident irom a variety oi consid- 
erations."' 

Based upon the common-law tradition, equity does provide the 
judges with ample discretionary powers. According to the English 
jurist Sir William I3lackstone, "'She liberty of considering all cases in 
an equitable light must not be indulged too far, lest thereby we 
dcstroy all law, and leave  he decision of every question entirely in 
the breast of the judge. And Icl\v, without equity, tl~ough hard and 
disagreeable, is much more desirable for the public good than equi- 
ty without law; which \vould make every judge a legislator, and 
introduce most infinite confi~sion."~> ISrtial to Ulackstone's vieiv on 
legislative judges, the Confederate framers cvere not averse to cur- 
tailing the discretionary powers of Confederate judges and jus- 
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tices operating under the guise of equity. To be sure, under the 
C.S.A. Constitution, "the judicial power shall extend to all cases 
arising under this Constitution" (Article 111, section 2), but it  is an 
open question as whether the state courts of equity were to be 
considered as "cases" under this modified language of the C.S.A. 
Con~t i tu t ion .~  In one of the more determined attempts to pass the 
enabling legislation establishing the C.S.A. Supreme Court, the 
legislative language specifically extended the Court's jurisdiction to 
"cases in law and equity." Presumably the jurisdiction of Confed- 
erate courts could be statutorily extended to equity cases, as well as 
statutorily excluded from them. The important point is that equity 
jurisdiction was not constitutionally mandated, but rather i t  was 
subject to congressional regulation. Congressional exclusion of 
equity jurisdiction would be to the advantage of the state courts, 
their equity cases then not being susceptible to direct appeal to 
Confederate courts. 

Second, the judicial power of the C.S.A. did not extend to cases 
between a state and citizens of another state, unless the state was 
the plaintiff, whereas originally under the U.S. model the judicial 
power extended to cases between a "State and citizens of another 
State" (Article 111, section 2), which jurisdiction was later qualified 
to exclude suits in law and equity initiated by "citizens of another 
State or by citizens or subjects of any foreign State" (Eleventh 
Amendment). 

Third, and closely related to the second innovation, the Confed- 
erate framers added the prohibition that "no State shall be sued by a 
citizen or subject of any foreign State" (Article 111, section 2). The 
first innovation was designed to bolster the states' "sovereign im- 
munity" to the extent that a state could not be brought before a 
federal tribunal without its consent. Its consent would be implicit i f  
i t  initiated a suit in which constitutionally the defendant could ap- 
peal to the federal courts. The U.S. Constitution provides the states 
with the same type of sovereign immunity in the Eleventh Amend- 
ment. The Eleventh Amendment resulted from the controversial Su- 
preme Court decision Clrislrolw v. Georgia (1793). I t  was unpopular 
in the sense that i t  ran counter to the widely held belief that the 
states had such sovereign immunity.8 However, within the context 
of federalism, the Confederate prohibition that "no State shall be 
sued by a citizen or subject of any foreign state" goes beyond the 
protection of the Eleventh Amendment by prohibiting suits by for- 
eigners against the states. The U.S. Constitution does not prohibit 
such suits; i t  simply limits the U.S. judiciary jurisdiction over such 
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matters if  they are not cominenced by a state. It should be kept in 
mind that foreigners included U.S. citizens, and the C.S.A. framers 
were placing a constit~itional barrier between the Confedemte states 
and the anticipated multit~idinous lawsuits headed their way as a 
consequence of secession? economic disintegration between North 
and South. 

The three innovations mentioned above can be described as de 
I M P  innovations because they found their way into fundamental law. 
More significant for the Confederate judiciary were the defncto inno- 
vations, those innovations that pressingly emanated from the politi- 
cal perimeters of states' rights. The most important of these was the 
prevailing political determination to leave the C.S.A. Supreme Court 
unorganized. 

With governn~ent~ll centralization being the concomitant of war 
(concomitant in the sense that a centralized decision-making pro- 
cess is more efficient in maximizing the utilization of resources than 
a decentralized one), it is significant that the Confederate Congress 
chose to functionally decentmlize the judiciary. This Confederate 
decentralization resulted in a democratization of judicial processes 
in contradistinction to the U.S. judiciary, which is dominated by 
Supreme Court justices not subject to elections. In the state judicia- 
ries of the Confederacy, most of the judges were placed on the bench 
through elections, and if  elections meant anything the elected were 
accountable to the electors." Because the C.S.A. Supreme Court 
was not organized, the states' highest courts were defncto supreme 
\vithin the respective states and the Confederacy at large. It is sig- 
nificant that the judges of the various high courts were held ac- 
countable by an electoral process. This repudiates the Publian 
maxims that judges should hold their offices during good behavior 
and that there should be a national judicial review superior to the 
state coarts. '"This fundamental innovation was consistent with the 
C.S.A. version of limited national government and state sovereignty. 
Within the Confederacy, there would be no "national supremacy" 
dictum imposed upon iinwilling states, because there was no Con- 
iederate Supreme Court irom which the dictum could be issued. 

Article I11 of the C.S.A. Constitution provides for a Supreme 
Court, so why did the Confederate Congress fail to pass the en- 
abling legislation? The failure to pass such legislation cannot simply 
be dismissed as a consequence of the contingencies of national 
security. 11 The Confederate Congress addressed all types of legisla- 
tive proposals, including the matter of the Supreme Court. Indeed, 
the Confederate district courts were organized and operational. If 
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anything, the contingencies of the war favored the establishment of 
a Supreme Court capable of overruling recalcitrant state judges and 
thereby facilitating the enforcement of C.S.A. policies over the ob- 
jections of state officials. 

The major obstacle to the C.S.A. Supreme Court's organization 
was the commitment to states' rights. This same commitment mini- 
mized the role of the C.S.A. district courts and subordinated them 
to the state courts. As explained by A. B. Moore, "(1) The State 
courts were naturally more popular with those who had grievances 
against the Confederate Government; (2) the fact that the organiza- 
tion of the Confederate court system was never completed impaired 
the dignity of the district courts and neutralized the influence they 
might otherwise have had; (3) they had no appellate jurisdiction 
over the State courts; and (4) the Government usually prosecuted in 
the State courts, because it was thought that their opinions would 
be respected more than those of the Confederate courts." '2 

Moreover, the need for the establishment of an operational sys- 
tem of Confederate courts was minimized because "the principle of 
State sovereignty apparently never established itself as firmly on 
the bench as i t  did in the councils of state and in the norms of 
political philosophy"; being less committed to states' rights, the 
state courts were less obstructive toward Confederate policies.13 
This is manifested in their legal opinions, in which the vast majority 
of state high court judges supported the Confederate position, in 
contradistinction to the radical states' rights positions, which were 
more prevalent in the state executive and legislative bodies. The 
support by state courts for C.S.A. policies mitigated the urgency 
for an alternative to obstructionist state court decisions. That alter- 
native, of course, would have been the establishment of the C.S.A. 
Supreme Court, which would have provided an expedient avenue 
for overturning troublesome state court decisions. Their deference 
to the Confederate legal positions notwithstanding, state high court 
judges consistently maintained the supremacy of their courts over 
the Confederate courts, a fact not taken lightly by congressional 
supporters and opponents of legislation to organize the Supreme 
Court. 

Southern apprehension about the centralizing tendencies of a 
national supreme court had ample precedent, most notably McCl r l -  
loch v. M n r y l n d  (1819).14 The Provisional Constitution had stipu- 
lated in Article 111, section 1, that the C.S.A. Supreme Court would 
consist of district judges, with a quorum being a majority. That 
Court became obsolete when the Permanent Constitution was rati- 
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fied a few weeks later. But this short-lived stipulation does indicate 
support for radical modifications to the federal judiciary. Curiously, 
it was the ~inicameral Congress, sitting under the Provisional Con- 
stitution, that passed the Act of March 16, 1861, which established 
the Confederate Supreme Court and its relationship to the state 
courts. It was the jurisdictional relationship between the C.S.A. 
Supreme Court and the state courts, as set forth in section 45 in the 
legislation, which proved to be the Court's undoing. Adhering to 
stat~itory and legal precedent established in section 25 of the 1789 
Judiciary Act" and the Supreme Court decisions Fletcller v. Peck 
(1810) and Martirr v. Hurlter's Lessee (1816),16 section 45 gave the 
C.S.A. Supreme Court appellate jurisdiction over the state courts. 
The significant clauses stipulate 

that a final judgment or decree in any suit, in the highest court of 
law or equity of a State in which a decision in tlie suit could be had, 
where is dmwn in rpestion the validity of a treaty or statute of, or 
an authority exercised under the Confederate States: 

Or where is drawn in question the validity of a statute of, or an 
authority exercised under any State, on the ground of their being 
repugnant to the Constitution, treaty or laws of the Confederate 
States: 

Or where is drawn in question tlie construction of any clause of 
the Constitution, or of a treaty, or statute or commission held 
under the Confederate States: 

In each of these causes, the decision may be re-examined, and 
reversed or affirmed in the Supreme Court of the Confederate 
States, upon 'I writ of error, thecitation being signed by any judge 
of the said Supreme Court, in tlie same manner and under the 
same regulations, and with tlie like effect as i f  the judgment or 
decree complained of IIXI been rendered or passed in a district 
court of the Confederate States; and the proceeding upon reversal 
shall be the same, except that the Supreme Court, instead of re- 
manding the cause tor a final decision, may at their discretion, if 
thecause shall have once been remanded before, proceed to a final 
decision of the same and award execution. But no other error shall 
be assigned or regarded as a ground of reversal in any such case as 
aforesaid than SLICII as appears in the face of tlie record, and ininie- 
diately respects the betorementioned question of validity or con- 
struction of the said Constitution, treaties, statutes, coniniissions, 
or authorities in dispute. l 7  

Seven1 congressional resolutions to repeal the controversial sec- 
tion 45 were introduced in the attempt to appease the states' rights 
element that found such an  appellate process inconsistent with 
state sovereignty. But because section 45 openly represented all the 
centralizing tendencies of the U.S. Supreme Court, these resolu- 

Judicial Review 107 

tions failed to achieve bicameral support. The section proved to be a 
rallying point for advocates of state judicial supremacy; and as long 
as the controversial section remained part of the C.S.A. Supreme 
Court? enabling legislation, there was little chance of it passing 
both chambers of the Confederate Congress, thereby precluding the 
C.S.A. Supreme Court even the opportunity to challenge the su- 
premacy of the state courts. As William Yancey of Alabama main- 
tained, "When we decide that the state courts are of inferior dignity 
to this Court, we have sapped the main pillar of this Confederacy."lH 
O n  another occasion Senator Clement C. Clay of Alabama offered 
an amendment to repeal section 45 of the provisional Congress's 
"Act to Establish the Judicial Courts of the C.S.A." In response 
Senator James Phelan of Mississippi, who supported the establish- 
ment of a Confederate Supreme Court with appellate jurisdiction 
over the states, cautioned that "if each State was entitled to its own 
construction of what laws were constitutional, the Confederate 
Government was at an end."'" 

Between the polarized positions there seemed to be no middle 
ground. Either the Confederate court or the state courts would reign 
supreme. As the congressional debates about the issue make clear, 
if section 45 were repealed, the Supreme Court wouId be divested 
of its appellate jurisdiction over the state courts, and if not repealed, 
the requisite votes for passing the enabling legislation to organize 
the Supreme Court would not be forthcoming. Either alternative 
was to the advantage of the state judiciaries. In response to Senator 
Phelan, Senator Yancey articulated the rationale behind the anti- 
Supreme Court sentiment when he stated on the floor of the Senate 
that 

the State rights majority will alone preserve this Government. 
This Government can be preserved only by executing no power 
that is not delegated. The powers of the Government must not be 
strained against the sovereign States, and no jealousies and ani- 
mosities will be produced. But when you strain the powers of the 
Government against the States you will have a war of intellect, 
which will soon become a moral war, the flashing of judgements 
will soon become a flashing of swords. . . . In accordance with the 
new order of things we should endeavour to have the Constitution 
administered so as not to give rise to future troubles.2" 

Yancey and like-minded Confederates, rejecting the "national su- 
premacy" reasoning of Publius, John Marshall, and James Kent, 
contended that political stability in the C.S.A. was contingent upon 
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state judicial supremacy, which in turn was an integral component 
of states' rights. 

O n  March 18, 1863, the C.S.A. Senate finally voted, 16 yeas to 
6 nays, to repeal section 45, thereby denying the Supreme Court 
appellate jurisdiction over the states. Immediately thereafter, they 
voted 14 to 8 to organize the C.S.A. Supreme Court, consisting of 
five justices, with three constituting a quorum, lacking appellate 
jlirisdiction over the state courts. In the C.S.A. House of Repre- 
sentatives, the enabling legislation for the Supreme Court was ob- 
structed at every turn. Henry S .  Foote of Tennessee spoke for the 
obstructionists on December 16, 1863, when he argued that 

tlic establisliment ot tlie court, will1 appelldte poiver over the su- 
preme courts ot the States I V O L I I ~  be utterly subversive of States' 
rights and state sovereignty; and instead of securing the desired 
Imx-nony bet~veen the Confederate Government and the Govern- 
ments of the Stdtes, ivo~~ld tend to bring them immediately into 
contlict. No reasonable person could expect that the supreme judi- 
cial tribunals of the States tvould submit to the exercise of appel- 
late poiver on the part of the supreme court of tlie Confederate 
States upon constitutional questions. No, sir, the establishment of 
the court would have the inevitable effect of bringing the sov- 
ereign States of our system in dire conflict with tlie central govern- 
ment here.'l 

With this type of attitude prevailing in the House, the Supreme 
Court was destined to oblivion or, i f  subsequently organized, ob- 
scurity within Confederacy. 

The final outconw ivas that the linchpin of the federal judicial 
system was never put into place, and after much legislative debate, 
the state courts reigned supreme ~vi th in  their respective spheres. 
Thus, state judicial supremacy ~ v a s  neither accidental nor ~ ~ n i n -  
tended but was the result of the Congress intentionally deferring to 
the prevalent states' rights position. 

Concurrent jurisdiction 

The Confederate framers were confronted with an extrenwly com- 
plicated constitutional and political issue. In the American federal 
system, judicial jurisdiction is complicated by the coexistence of 
two governments within the same geographical boundaries. As one 
antebellum legal scholar noted, "]lrrisdictior~ is a term signifying the 
authority of law over a certain territory, or over certain persons; but 
since the actions of persons must always be the essential object of all 
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laws, the jurisdiction of laws over a certain territory means over all 
persons within that territory."22 Obviously, all the states a re  within 
the territory of the national government, and the national govern- 
ment has a presence within the states. Concurrent jurisdiction con- 
sists of the two levels of government simultaneously having author- 
ity over the same people. 

Because the national and state governments have jurisdiction over 
the same people, their respective court systems share jurisdictions. 
Such concurrent jurisdiction was gradually established in American 
constitutional law. As a consequence of the legal reasoning of Chief 
Justice John Marshall, a hierarchy of courts was established in which 
appeals from the state courts to the federal courts placed the former 
in a subordinate position to the latter-subordinate in the sense that 
the federal courts possess the prerogative to make final authoritative 
decisions in cases. Publius encouraged this hierarchical arrange- 
ment on  the grounds that i t  promoted procedural and substantive 
efficiency and ilniformity.2' Chancellor Kent, commenting along 
those same lines on the concurrent power of the states "in matters 
of judicial cognizance, " concluded that 

a concurrent jurisdiction in the state courts was admitted, in '111 
except tliose enumerated cases; but this doctrine was only applica- 
ble to tliose descriptions of causes of which the state courts had 
previous cognizance, and it  was not equally evident in cases which 
grew out of the Constitution. Congress in thecourse of legislation, 
might commit the decision of causes arising upon their laws, to the 
federal courts exclusively; but unless the state courts were ex- 
pressly excluded by the acts of Congress, they would of course 
take concurrent cognizance of the causes to which those acts might 
give birth, subject to the exceptions which have been stdted. In '111 
cases of concurrent jurisdiction, appeal would lie fronl tlie state 
courts to the Supreme Court of the United States; and without 
such right of appeal, the concurrent jurisdiction of the state courts, 
in matters of national concern, would be inadmissible; because, in 
that case, i t  would be inconsistent with tlie authority and effi- 
ciency of the general government.'4 

Reiterating Publius's appellate structure, Kent's nationalistic inter- 
pretation of concurrent jurisdiction was authoritative. The states 
shared jurisdiction with the U.S. courts in those areas neither con- 
stitutionally nor statutorily prohibited, with the qualification that 
the state proceedings were subject to review by U.S. courts. In short, 
the state courts were subordinate procedurally to the U.S. courts. 

The prevailing national-court supremacy view did not g o  unchal- 
lenged, and the support for a states' rights version of concurrent 
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jurisdiction among the States of the Confederacy was not without 
precedence in antebellum America. For example, in the early 1820s 
the state of Virginia contended that concurrent jurisdiction was 
sanctioned by the U.S. Constitution. Virginia's contention, how- 
ever, was repudiated by the centralizing policies of the U.S. Su- 
preme Court. Nevertl~eless, repudiation by Supreme Court dicta 
did not resolve the issue; it was simply too deeply ingrained in the 
political psyche of the states' rights advocates. As delineated in 
Colrerrs v. Viryirlia (1821), the status of the state courts in the federal 
system was crucial for the states' rights advocates.25 And as Col~erls 
v. Vir~irlin makes evident, there existed within the substratum of the 
federal system support for parity between the national and state 
courts, which subsequently found official sanction within the Con- 
tederacy. 

The significant issue in Colrerrs V. Viryir~in was jurisdiction. Co- 
hens was convicted in Virginia for selling lottery tickets, an activity 
legal in the District of Columbia but illegal in Virginia. He appealed 
his conviction to the federal courts. Virginia denied that the federal 
courts had jurisdiction in the case. They argued that the federal and 
state courts had concurrent jurisdiction in most cases, unless explic- 
itly stated other~vise in the Constitution. The state courts retained 
jurisdiction in those areas in which they had i t  previous to the 
ratification of the U.S. Constitution, "unless taken away by the 
operation of that instrument," and not simply at the discretion of 
Congress, as Kent had maintained. Article 111, section 2, does not 
deny such state jurisdiction. Furthermore, because "the judiciary of 
every government must be the judge of its own jurisdiction,"26 
there must be parity between the feder'd and state courts, otherwise 
the state courts are c'ssentially extensions of the federal court sys- 
tem. To subject the state courts' determinations to an appellate 
process in 1vhic11 the U.S. courts have the Idst word ivould result in 
subordination lor the states, which is inconsistent with state sov- 
ereignty as manifested in the Tenth Amendment to the U.S. Con- 
stitution. Thus, the U.S. courts are not paramount to the state high 
courts; rather, they are equals in the federal judicial system. Virginia 
maintained that Article 111, section 2, of the U.S. Constitution ex- 
tends the judicial power of the federal courts to cases in law and 
ecluity. 'Illis extension ol lcderd jurisdiction should not be misin- 
terpreted to mean exclusive jurisdiction; rather, the extension is to 
concurrent jurisdiction in the specified cases. Consequently, the 
final and autl~orit~~tive resolution of an issue is not necessarily the 
product of an appellate process from the states to the U.S. Supreme 
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Court. Because of the parity between the federal and state courts in 
the realm of concurrent jurisdiction, appeals from the latter to the 
former are all but eliminated. According to Virginia, "whichsoever 
judiciary gets possession of the case, should proceed to final judge- 
ment, from which there should be no appeal." (It was by n o  coinci- 
dence that state high court judges in the C.S.A. utilized the same 
exact formula.) Virginia maintained that "every government must 
possess within itself, and independently, the power to punish of- 
fenses against its laws. It would degrade the state governments, and 
divest them of every pretension to sovereignty, to determine that 
they cannot punish offenses without their decisions being liable to a 
re-examination, both as to law and fact (if Congress please), before 
the Supreme Court of the United States."27 

Had the Supreme Court sided with Virginia on the issue of juris- 
diction, the core of American jurisprudence would have been much 
more favorable to state sovereignty than to national. Chief Justice 
Marshall was aware of the implications of Virginia's claims. Echoing 
the concerns of Publius, Marshall's opinion maintained that "the 
mischievous construction contended for on the part of Virginia, is 
also entitled to great consideration. It would prostrate, it has been 
said, the government and its laws at the feet of every state in the 
Union."2Vhis prostration would be the result of diversity-politi- 
cal, cultuml, economic-among the various states. To allow the states 
to resolve legal controversies according to their own preferences 
could indeed prostrate the national government if that government 
was pursuing a course of action contrary to the policy preferences of 
one or more states. But the emerging American empire had neither 
the time for recalcitrant states nor the disposition to nurture their 
consent, that is, the concurrent majority. Concurrent jurisdiction 
among the national and state courts was antithetical to the emerg- 
ing order of nationalism. Marshall insightfully reasoned that 

a constitution is framed for ages to come, and is designed to 
approach immortality as nearly as human institutions can ap- 
proach i t .  Its course cannot always be tranquil. I t  is exposed to 
storms and tempests, and its framers must be unwise statesmen 
indeed, i f  they have not provided it, as far as its nature will permit, 
with the mcaris of self-prcscrvation from thc perils i t  niay bc cles- 
tined to encounter. No government ought to be so defective in its 
organization as not to contain within itself the means of securing 
the execution of its own laws against othcr dangers than those 
which occur every day. Courts of justice are the means usually 
enlployed; and it is reasonable to expect that a government should 
repose on its own courts, rather than on others.29 
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Marshall's rationale for national judicial supremacy is the same uti- 
lized by Virginia on behalf of the states: that is, no government 
ought to be so defective as not to be in control of its own destiny. The 
distinction between the two is that Marshall preferred national des- 
tiny over that of potentially divergent states. 

Nevertheless, Virginia stressed that the states' continued par- 
ticipation in the affairs of the Union was premised upon their con- 
sent. If that consent should cease to exist and to be replaced by 
unabated hostility, the Union would disintegrate, as it well should, 
the U.S. Supreme Court, Congress, and the president notwith- 
standing. Constitutionally, it is the consent of the states which holds 
the Union together, not force. (Of course, the notion that the Union 
was the product of a compact dependent upon the consent of the 
states was a recurring theme in the antebellum South.) Thus the 
state courts can be trusted to maintain the integrity of the U.S. 
Constitution due to their inherent support for the principles em- 
bodied therein.30 

Marshall conceded that hostility to the Union on the state level 
would be irresistible. But, recurring to his nationalistic fervor he 
denied that a state could make such resistance. He reiterated that 
the nation is superior to any of its parts (i.e., the states) and that 
only the American people acting collectively through their national 
institutions could challenge the existing order. Resistance on the 
part of a state is usurpation and "ought to be repelled by those to 
whom the people have delegated their power of repelling it."31 In 
short, the Publian axiom that coercion is to be resorted to in the 
absence of consent was the underlying principle of national judicial 
supremacy. 

This theoretical backdrop makes all the more interesting the Con- 
federate repudiation of Marshall's dicta of national judicial suprem- 
acy. That rcpi~di~ition makes unquestionably clear the Confederates' 
commitment to a national government premised upon the consent 
of the people within their respective states, without their abandon- 
ing the idea of an effective national government. But in the event 
that an effective national government is irreconcilable with the con- 
sent of a state(s), the former must give way to the latter. 

Confederate state judicial supremacy 
The conscription acts of 1862 raised the issue of jurisdiction in every 
state of the Confedency, although the procedures utilized varied. 
The constitutional question centered on whether a state could take 
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jurisdiction by writs of habeas corpus in detention cases made un- 
der the authority of C.S.A. laws. Not only did state courts claim 
jurisdiction over these cases, they functioned as high courts of last 
resort for the people under their jurisdiction and passed judgment 
on the constitutionality of the act itself. This development in the 
states cannot be dismissed as the actions of activist state judges 
attempting to expand their powers at the expense of the Confed- 
eracy. Most state judges lacked the authority to issue writs of habeas 
corpus until the authority was granted by the various state legisla- 
tures responding to the C.S. A. conscription policies.32 This is evi- 
dence of the popular support within the states for the state courts to 
check the augmented power of the C.S.A. secretary of war; other- 
wise the state legislatures would not have granted the courts the 
authority to issue the writs.33 

The C.S.A. conscription acts provided the state high courts with 
the opportunity to procedurally and substantively delineate the 
Confederate variant of a limited constitution. Procedurally they ac- 
cepted the responsibility of state judicial review over national laws 
without hesitation. In case after case the state high court judges 
functioned as the expounders of the C.S.A. Constitution without 
bemoaning the failure of the Confederate Congress to organize the 
Supreme Court. They reasoned that as the agents of the sovereign 
states, the state judiciaries were entitled to interpret those laws. 
Interestingly, state judicial review did not result in the chaos antici- 
pated by Publius, Marshall, Kent, Story, and others. Rather, i t  occa- 
sioned the people within their respective states to reaffirm, through 
their state judiciaries, their obligatory compliance to laws premised 
upon the federal compact. This, indeed, is government based upon 
the consent of the governed, united by a compact (covenant) and 
not by coercion. 

Because controversies about the terms of the compact were sub- 
ject to resolution in state courts, state supremacy replaced the na- 
tional supremacy of the Marshall Court.3 State supremacy did not 
necessarily impugn the supremacy clause of Article VI, which was 
absolutely fundamental to the Confederacy.35 Where Confederate 
state judicial supremacy deviated from the national supremacy of 
Marshall was the procedural question of jurisdiction. The states 
claimed that they possessed the prerogatives to determine the mean- 
ing of the C.S.A. Constitution and which statutes contravened it; in 
other words, the C.S.A. Constitution and those laws in pursuance 
thereof were supreme, with the qualification that the state courts 
would function as the preeminent interpreter of both fundamental 
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and statutory laws within their respective jurisdictions. This is a 
significant prerogative, one that placed within the states the control 
of their own political destinies. 

As the state courts reviewed the conscription acts, they willingly 
positioned themselves to declare the acts of the C.S.A. Congress 
unconstitutional. The issues they addressed were: Are the conscrip- 
tion acts constitutional? and, do the state courts have the authority 
to issue writs of habeas corpils to Confederate officials? 

State high courts answered the first question in the affirmative. 
Not surprisingly they selectively cited authorities that supported 
their opinions, such as Publius, Marshall, Kent, Story, and John 
Codman l iurd.  Due to the nature of the constitutional question 
involved-incrementnlly increasing the power of the Confederate 
government to conduct the ~var-state judges with objective views 
regarding Confederate powers as enumerated in Article 1, section 8, 
helped to avoid a crisis between the two governments. Besides, the 
argument that the compulsory draft was constitutional was per- 
suasive. Collectively, the state judges found in the enumerated 
powers of Article I, section 8-to declare war; raise and support 
armies; call forth the militia of the states; provide for, organize, 
arm, and discipline the militia; and make laws as per the necessary 
and proper clause-an implicit power authorizing a compulsory 
draft."" 

But this power was not absolute and indefinite. Unlike in the 
judicial national supremacy of h4arshal1, the state judges consis- 
tently reserved thc right of the states to interpose on behalf of their 
citizens. State judges, acknoivledging the requirements of armed 
conflict with a formidable toe and the responsibility of the Confed- 
erate government to place in the field an effective army, reiterated the 
S ~ ~ I ~ L I S U ~  stdtes' rights and the prerogative of the state high courts to 
curtail the Confederate war powers i t  they Lvere to be used op- 
pressively. Judge Moore of Texas concluded that although "a neces- 
sity exists today, and the law is therefore constitutional, if tonlorrow 
that necessity should cease, its continuance would be as clearly 
unconstitutional." Judge Robertson of Virginia prefaced his major 
opinion on the subject stating that "considerations of expediency 
and policy cannot be permitted to control our judgen~ent. We must 
expound the constitution according to what appears to be its true 
meaning . . . ho\vever disastrous may be the consequences of our 
decisions." He concluded that conscription was constitutional, but 
since it was a potential tool for oppression, as is the case with any 
power delegated to the government, the state courts must be pre- 
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pared to intervene on behalf of its citizens. Security from such 
oppression was contingent upon the electoral accountability of the 
congressmen to their constituents, but more significantly upon 
"the reserved right of each state to resume the powers delegated to 
the Confederate government, whenever, in her judgement, they are 
perverted to the injury or oppression of her pe0ple."~7 In short, the 
Confederate power of conscription was exercised at the pleasure of 
the states. 

The impressment policies of the Confederacy were also flash 
points of controversy between the Confederate and state authori- 
ties. Article 1, section 9, clause sixteen, of the C.S.A. Constitution 
stipulates, "nor shall private property be taken for public use without 
compensation." Both Confederate and state authorities acknowl- 
edged the necessity of eminent domain, of which impressment was 
a variant. So the prerogative of the C.S.A. government to take 
private property in the tumultuous process of arming, feeding, 
clothing, and transporting their war machine was not questioned. 
Within the state courts, the controversy centered on what consti- 
tuted "just compensation" and by what process that determination 
should be made. 

The proposed impressment bills in the Congress were exten- 
sively debated. The congressmen were confronted with a twofold 
problem. First, they had to ascertain which type of impressment 
legislation was most conducive to maximizing the economic reality 
of supply and demand. An in~pressment policy too favorable to the 
government would diminish the incentive of the entrepreneurial 
comn~unity to produce. Furthermore, the war-torn economy of the 
South was plagued by speculators disrupting the normal flow of 
resources. In the first instance the supplies would be lacking, while 
in the second the costs would be prohibitive. Second, the Congress 
was cognizant of the need to satisfy the state high courts regarding 
the constitutionality of C.S.A. legislation, which in itself limited the 
options open to the C.S.A. Congress. In the course of one debate on 
the subject, Senator Yancey cautioned that "the right to property is 
one of the most sacred known to the Constitution."" The Confeder- 
ate policymakers realized that their version of "just compensation" 
would be subjected to strict constitutional tests within the st;lte 
judiciaries that had the responsibility of securing this sacred right 
against violations by the C.S. A. 

Consequently, the Congressional debates paid particularly close 
attention to the Constitution's stipulation that those whose property 
had been taken were entitled to "just compensation." The C.S.A. 
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attorney general interpreted the stipulation to mean the market 
value of the property at the time and place of seizure.39 Senator 
Allen T. Caperton of Virginia expressed the reasoning behind this 
interpretation. 

Our  people had been accustomed to look to the Constitution as 
the great shield of their liberty and property, and notwithstanding 
the dreadful and devastating war in which the country was in- 
volved they could not realize, and he [Caperton] hoped they would 
never realize that the Constitutional safeguards, providing that no 
man's property could be taken for public use without just compen- 
sation, had been s\vept away. There might be ignorant men who 
knew nothing of the Constitution, but anyone had sense enough 
to see the gross injustice of taking his property at less than its real 
value while the property of his fellow citizens was left untouched. 
When the Govcrnmcnt, for instance, took a barrel of flour, the 
market value of which \vas thirty dollars, giving the owner fifteen 
dollars for it, i t  obliged him to contribute out of his own pocket 
fifteen dollars towards the support of the Government. At the 
same time the cotton and tobacco planters, their property not 
being wanted by the Government, contributed nothing to its sup- 
port. The terms of the Constitution should be strictly followed and 
full value given by Government for property impressed. Then 
should the Government take the barrel of flour valued at thirty 
dollars, giving for i t  the market value, when the taxes, which are 
levied alike upon the producer of grain and the cotton and tobacco 
planter, come to be paid, the equality contributed by all to the 
support of the Government be restored. In no other way could it 
be attained. By any other course the owner of property impressed 
would be con~pelled to contribute to the support of the Govern- 
ment the difference between the actual market value of that prop- 
erty and the price a l h v e d  him at the time of impressment.-Just 
compensation was the actual market value or price at the time and 
place of impressn~ent. I t  had been s o  decided by the Attorney 
General, and for his life he could see no better or more just com- 
pensation.-"' 

Caperton's position embodies three political principles that were 
fundamental to the Confederacy: (1) the constitutional sanctity of 
the citizens' liberties and properties, (2) the integral relationship 
between private property and the public welfare, the latter being a 
legitimate concern, and (3) an impressment policy that evenly dis- 
tributes the burden of supplying the government by paying market 
value for the property impressed. Caperton and his supporters 
maintained that anything other than an impressment policy prem- 
ised upon market-value compensation would be unjust, uncon- 
stitutional, and politically destabilizing. 

Opponents of the market-value approach favored a process through 
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which commissioners would establish fixed prices for a period of 
sixty days, after which the prices would be adjusted to reflect mar- 
ket realities. In response to Senator Caperton, Senator Benjamin 
Hill of Georgia "denied that the market price was just compensa- 
tion. The market price might be temporary, fluctuating, and fac- 
titious. Speculators in any grain neighborhood knowing that the 
Government was about to make impressments there might com- 
bine to put u p  the 'market price' for the occasion." Senator Gus- 
tavus A. Henry of Tennessee " thought that the market price was of 
all standards the most fallacious. As an instance, Richard 111, when 
down in the dust and blood at Bosworth field, offered his kingdom 
for a horse."41 

In March of 1863 the Act to Regulate Impressments was finally 
passed. The legislation favored the market-value approach regard- 
ing just compensation, with the qualification that property in the 
possession of speculators was subject to a price schedule predeter- 
mined by a commission. Its basic provisions are: (a) impressments 
can only be exercised in cases of absolute necessity; (b) in the event 
that the impressing officer and the property owner fail to agree on 
the market value of the impressed property, two disinterested and 
loyal citizens, one chosen by the owner and the other by the officer, 
are to determine the market value. If these two fail to agree, then an 
umpire chosen by them will make the final decision; and (c )  if the 
property in question is in the hands of speculators, the value of the 
property is predetermined by two commissioners, one appointed 
by the president and the other by the state's governor, according to a 
fixed schedule of prices.42 

The Congress attempted to maintain the constitutional status of 
private property even in the face of the juggernaut of military neces- 
sity. The expectation was that by securing the rights of property, the 
engines of capitalism would provide the supplies to meet the mili- 
tary's ever-increasing demands. Speculation was not prohibited, 
but rather i t  was kept in check by the commission. 

With the exception of Georgia, state high courts upheld the con- 
stitutionality of the act.43 The high court in Georgia decided that 
disinterested citizens and the price schedules of the commissioners 
were not necessarily compatible with the constitutional stipulation 
requiring just compensation. Consequently, they declared sections 
five and six of the act as unconstitutional and void within the state. 
Such processes, Judge Charles J. Jenkins wrote in 1863, echoing the 
concerns of Senator Caperton, were arbitrary, and they subjected 
those owners of impressed property to an unconstitutional burden. 
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The inipressnient authorized by the Constitution, is not designed 
to cheapen coninioditics for the Government, but to insure sup- 
plies at fair prices. Unless the Government pay prices which cit- 
lzen consumers pay, the result will be that i t  levies contributions 
from one portion of the people in support of the war, froni which 
all others escape. The difference in price paid by the citizen, on 
purchase, to one dealer, and the price paid by the Government on 
impressment, to another, will be the measure of contribution un- 
j ~ ~ s t l y  wrested froni the latter. 

Accordingly, the only reliable constitutional process for determin- 
ing just compensation was through the n~arket forces of supply and 
demand, including just con~pensation for property in the posses- 
sion of speculators. "That legislation can not do this, the principles 
of political economy, based upon observations carefully made, and 
collated, in the course of time, warrant us in affirming."JJ 

The response of the Congress to Georgia's supreme court was 
conciliatory. There was no support for force bills authorizing the 
C.S.A. president to coerce compliance with the Confederate law. If 
impressment was to be effected in Georgia, i t  would be with the 
consent of the citizens of Georgia. Congressmen took Georgia's 
objections so seriously that the Senate and House judiciary commit- 
tees immediately went to work on considering an~endments to the 
original l e g i s l a t i ~ n . ~ ~  In their revisions, the House and Senate dif- 
fered over the central issue of Georgia's suprenIe court decision. 
Thc Senate maintained the restrictions on speculators, whereas the 
House removed Even though the subject of impressment 
was debated on numerous occasions during the ensuing weeks 
following the Georgia Supreme Court decision, the legislative im- 
passe was not to be resolved before time expired on the Confederacy. 

The state courts in the Confederacy procedurally functioned accord- 
ing to the same standards from 1861 to 1865 as they did in the 
antebellum period. There was not a deviation from the rule of law 
and the republican ideals; as a citizen of the Confecleracy could not 
be arbitrarily deprived of his life, liberty, or property without due 
process of law. The rights guaranteed by the U.S. Constitution were 
recognizably prevalent in the Confederacy, the qualification being 
that the state courts were responsible for securing those rights. 

However, what was unique about the Confederacy was the unam- 
biguous determination to uphold the integrity of state sovereignty 
within the confines of an association of states under the jurisdiction 
of a central government. Because both the central and the state 
governments had specified policy responsibilities, disputes between 
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them were inevitable. In the event of such conflict, the states of the 
Confederacy reserved the right to adjudicate a settlement. There 
was no national supremacy in the sense that the state courts were 
obliged to accept a position subordinate to that of the Confederate 
courts. In the words of Judge Robertson of Virginia, "The state 
governments are an essential part of our political system; upon the 
separate and independent sovereignty of the states the foundation 
of our confederacy rests." Furthermore, "It is absurd to suppose 
that the government of the Confederate States can rightfully destroy 
the governments of the states which created it; and all the powers 
conferred on it must be understood to have been given with limita- 
tion that, in executing them, nothing shall be done to interfere with 
the independent exercise of its sovereign powers by each state."47 
The full significance of Robertson's words cannot be appreciated 
until one takes into account the fact that it  was primarily the state 
courts, and subordinately the Confederate judiciary, which were to 
decide the nature of the limitations to be placed upon the powers of 
the Confederate government. 

Significantly, state high court judges overwhelmingly upheld the 
constitutionality of Confederate legislation. Of course, the prospect 
of state judicial review did influence the course of Confederate legis- 
lation, as bills were modified to meet the anticipated standards of 
state sovereignty as defined by the states. This additional check on 
the Confederate government? policies was the concurrent majority 
of Calhoun, which aimed at national poIicies premised upon the 
consent of the governed within the respective states. 



Chapter Seven 

The American Origins of the 
Confederate Order 

In the wake of the English Civil War (1642-1648), Thomas Hobbes 
made an analysis applicable to the dissolution of the Union in 1861. 

Though nothing can be immortal, which mortals make; yet, if men 
had the use of reason they pretend to, theirconln~on-\vealths might 
be secured, at least, from perishing from internal diseases. For by 
the nature of their Institution, they are designed to live, as long as 
fvlan-kind, or as the Laws of Nature, or as Justice itself, which 
gives them life. Therefore, when they conle to be dissolved, not by 
external violence, but by intestine disorder, the fault is not in men, 
as they are the Mnttrr; but as they are the Mnkrrs, and orderers of 
them. For men, as they become at last wary of irregular justling 
and hewing one ,~nothcr, and desire with a11 their hearts, to con- 
form themselves into one f ~ r m  and lasting edifice; so for ivant, 
both ot the art of making f i t  L ~ v s ,  to square their actions by, and 
also of humility and pitience, to suffer the rude and cumbersome 
points of their present gre'itness to be taken ofi, they cannot \vith- 
otlt the help ol 'I very able Architect, be conipiled, into any other 
than a crxy building, such '1s hardly lasting out of their o\vn time, 
rnt~st cissurccily la11 upon the hecicis 01 their posterity. I 

As the English Civil War \vas a struggle between Cro\vn and Parlia- 
ment over sovereignty, the dissolution of the United States into two 
nations, North and South was, to a significant extent, the conse- 
quence of the Mnkcrs who left indeterminate the locus of sovereign- 
ty. The deficiency regarding the locus of sovereignty was not the 
result of an oversight on the part of the framers, but rather it was the 
product of a bargaining process between the Antifederalists and 
Fedenlists in which neither side was willing to capitulate their pref- 
erence as to where sovereignty was to reside. Initially this did not 
present an insurmountable problem, for the "majestic vagueness" 
of the U.S. Constitution facilitated the accommodntion of both prefer- 
ences. Uecause the Antifcdenlist and Fedenlist assumptions about 
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sovereignty were mutuall) exclusive, the tenuous Union was cer- 
tain to be tested as the national and state governments' public 
policy objectives clashed. Anticipation of "the tug" against the 
Union (to use Lincoln phraseology) was implicit in much of the 
1787-1791 convention and ratification processes. In 1788 the Fedenl 
Farmer expressed the Antifederalists' sentiment regarding the 
impact of the proposed Constitution on the states when he wrote 
that "it appears to be a plan retaining some federal features, but to 
be the first important step, and to aim strongly, to one consolidated 
government of the United States."2The consolidated government of 
the United States could only be achieved when the respective sov- 
ereignties of the states were merged into a unitary national sov- 
ereign, the American people in contradistinction to the sovereign 
peoples of Virginia, Pennsylvania, New York, and so  on.  By defini- 
tion, sovereignty is indivisible; therefore, any attempt to establish a 
federal system in which the national and state communities have 
mutually exclusive public policy objectives, while simultaneously 
having sovereignty within a specified area of public policy, is 
indeed a crazy structure. 

The fundamental constitutional principle that distinguishes the 
C.S.A. Constitution from the U.S. Constitution is the locus of sov- 
ereignty. The former attempted to make conclusive what the latter 
left anlbiguous. The Confederate framers' notion of sovereignty 
within a federal framework was not novel, but rather it was prem- 
ised upon the eighteenth-century American Antifederalist inter- 
pretation of federalism-an interpretation antebellum Southern 
Democrats believed was embodied in the U.S. document, Publius 
and Northern Republicans notwithstanding. 

Accordingly, the Southern leaders who produced the Permanent 
Confederate Constitution of 1861 were convinced that their docu- 
ment was a restoration of the original federal order that had gone 
awry as a consequence of misconstruction and intentional disre- 
gard for the constitutional federalism established in 1789. This does 
not mean that the Confederates were opposed to the U.S. Constitu- 
tion in principle. To the contrary, they were convinced that their 
actions were in its defense and essential for a restoration of the 
original federal arrangement. The Alabamian "Fire Eater" William 
Yancey declared, "If then, my friends, you have heard that I an1 a 
disunion man, and if there is an apparent foundation for i t ,  or any 
truth in it, it is because my life has been devoted to opposing those 
who would destroy the 'more perfect Union' of the constitution, 
and build up an usurping union or a law higher than the constitu- 
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tion."3 The Confederate defense of American federalism was prem- 
ised upon Antifederalist assumptions about the U.S. Constitution 
rather than LIPOII the preponderant Federalist assumptions. The am- 
biguity as to which construction was historically correct centered on 
the sovereignty question-a question that was left begging from 1787 
through 1865. An explication of the issue of federalism as debated in 
the 1787 convention makes evident that the formation of the C.S.A. 
Constitution had deep roots in American constitution a I '  ism. 

As was the case between antebellum Southern Democrats and 
Northern Republicans, the fundamental distinction between the 
Antifederalist and Federalist constructions of the document cen- 
tered on the issue of sovereignty. This distinction emanated from 
their respective commitments as to the manner and extent to which 
the people were to be self-governing. The 1787 Constitutional Con- 
vention failed to resolve conclusively this issue within the context 
of a compound republic. This failure was due in large measure to 
the pnctical political problem of securing ratification of the docu- 
ment. The Antifederalists, in all prob'lbility, would not have sup- 
ported a national constitution that explicitly deprived the states of 
their sovereignty. The Federalists, on the other hand, did not draft a 
document that left the sovereignty of the states intact; to do so 
~vould have defeated the purpose of supplanting the Articles of 
Confeder'ltion. The end result was a document that was indetermi- 
nate about sovereignty and, furthermore, a document that legit- 
imately meant different things to different constructionists (such as 
the Antifederalists, the Federalists, the Jeffersonians, the Jacksonian 
Denlocr;lts, the Calhounian Democrats, and the Sewardian Republi- 
cans). As a consequence of this ambiguity regarding the locus of 
sovereignty, the U.S. Constitution facilitated the emergence of a 
schenle of government through ~vhich the national community could 
(and cvould) dominate the various state communities. The leading 
Federalists were aware of this eventuality. Uut the transformation 
from the confederacy established under the Articles of Confedera- 
tion to national supremacy did not come easily; in fact, it did not 
come determinatively until Appomattox, in 1865. The reactionary 
Confederate framers were cognizant of this ongoing transformation 
and aimed at a restoration of Antifedenlists' constitutional princi- 
ples regarding the nature of American federalism. 

To delineate the basic distinguishing characteristics between the 
Antifederalists and the Federalists as they vied for dominance in the 
1787 convention, an analysis of their perspectives on political com- 
munities will be utilized, thereby providing insight into the Anti- 
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federalists commitment to their states, first and foremost, a commit- 
ment subsequently emulated by the Confederate framers of 1861. 

The primary issue consistently raised by the Antifederalists in 
their declamations against ratification of the U.S. Constitution con- 
cerned the status of the states. They disconcertingly anticipated the 
consolidation of the states into a centralized national government. 
Consolidation, for all intents and purposes, denoted the absorption 
of the states into the national sphere of influence to the extent that 
they would be precluded from functioning as viable self-governing 
political units. The objections made by the Antifederalists of the 
Pennsylvania delegation to the convention typify the rationale be- 
hind opposition to ratification. 

We dissent, first because i t  is the opinion of the most celchr,ited 
writers on, and confirmed by uniform experience, that a very 
extensive territory cannot be governed on the principles of free- 
dom, otherwise than by a confederation of republics, possessing 
all the powers of internal government, but united in their general, 
and foreign concerns. . . . We dissent, secondly, because the pow- 
ers vested in Congress by this constitution, must necessarily anni- 
hilate and absorb the legislative, executive, and judicial powers of 
the several states, and produce from their ruins one consolidated 
government, which from the nature of things will be an iron- 
handed despotism, as nothing short of the supremacy of despotic 
sway could connect and govern these United States under one 
government.-' 

Underlying the Antifederalists' objection to the Federalists' plan 
was the expectation that i t  relinquished the sovereign prerogatives 
of the states in the attempt to achieve a more effective national 
government. An effective national government would in essence be 
a consolidated government-consolidated in the sense that sover- 
eignty w o ~ ~ l d  be a national phenomenon, not an association of sov- 
ereign states. A transfer of sovereignty from the states to the na- 
tional government was unacceptable for the Antifederalists. As 
the Antifederalist Federal Farmer maintained, based upon the prin- 
ciples of federalism, "each state must be known as a sovereign 
body."5 

The subject of the locus of sovereignty was an issue because the 
basic assumptions and commitments of the Antifederalists and Fed- 
eralists with respect to national and state communities differed. The 
former emphasized the homogeneity of interests at the state level, 
while the Federalists emphasized the absence of homogeneous com- 
munities and the need for a centralized government with the capac- 
ity to mediate the conflicts between diverse groups pursuing vary- 
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ing interests in both national and state communities. I t  is the degree 
of confidence in homogeneity (the extent that the members of a 
community are cognizant that their individual and group interests 
are inextricably linked to the general interests of the community and 
act accordingly) that is the basis of the similarities and dissimilari- 
ties between the Antifederalists' and Federalists' theories about fed- 
eralism. Their respective commitments to a dominant nation or 
to states within a federal framework stemmed from their opinions 
about which level of government could be trusted to exercise power 
effectively and judiciously. Because the Federalists distrusted ma- 
jority rule of each respective state, they preferred the transfer of 
sovereignty from the state to the national community, thereby di- 
minishing majority rule by advancing national supremacy over the 
states. 

Their divergent con~mitments to national versus state supremacy 
notwithstanding, the Antifederalist and Federalist shared the over- 
all commitments to rep~~blicanism and to a scheme of federalism 
that secures the collective interests of the states. These commit- 
ments tenuously bridged the gap caused by the controversy over 
sovereignty, and for the most part permitted the Antifedenlists and 
Federalists to leave the q~~est ion of sovereignty begging and to move 
on to more negotiable topics. Both the Antifederalists and the Fed- 
eralists were committed to devising a scheme of government that 
had as its rtlisorr dlL?tre the general welfare, and it was this commit- 
ment to the general welfare that served as the common ground 
upon which they stood, convinced as they were that the general 
welfare could only be realized through republican principles and 
some sort of association of the states. In short, both were committed 
to a republican form of federalism, believing that i t  was most con- 
ducive to the general welfare in contradistinction to a scheme of 
government by the one or few that favored an entrenched priv- 
ileged class. This shared con~n~itment was significant, especially 
when placed in the context of the eighteenth century. 

Which model of federalism constituted the best association for 
the states was variously interpreted. The Fedenlists were persuaded 
that republicanism was best served by strengthening the national 
government at the expense of the states' autonomy, whereas the 
Antifederalists were not prepared to accept I ' L L ~ ~ ~ L I S ' S  claim that "the 
vigor of government is essential to the security of liberty," espe- 
cially ~f that vigor were to be lodged in the hands of a distant national 

Rather, for them pop~llar consent to government pol- 
icies, within a fedenl framework, was contingent upon popular 
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control, and reliable popular control was contingent upon the prox- 
imity of the rulers to the ruled. As stated by the Federal Farmer, "lt 
has been observed that the people in extensive territories have more 
power, compared with that of their rulers, than in small states. Is 
not directly the opposite true? The people in a small state can unite 
and act in concert and with vigor, but in large territories, the men 
who govern find i t  more easy to unite, while people cannot; while 
they cannot collect the opinions of each part, while they move to 
different points, and one part is often played off against the other."7 
Accordingly, the Antifederalists placed greater confidence in state 
governments, because these communities were more homogeneous 
and more susceptible to popular control than was the heterogene- 
ously based and distant national government. 

Publius stated that "the aim of every political constitution is, 
or ought to be, first to obtain for rulers men who possess most 
wisdom to discern, and most virtue to pursue, the common good 
of society; and in the next place, to take the most effectual pre- 
cautions for keeping them virtuous while they continue to hold 
their public trust." This the Antifederalists would have had no dif- 
ficulty in accepting; however, a divergence of theory emerges when 
"the most effectual precautions for keeping them virtuous while 
they continue to hold their public trust" are applied to a govern- 
ment with expanded jurisdiction over an association of states. The 
Antifederalists were not persuaded that the extended republic 
was the panacea the Federalists claimed it be; to the contrary, they 
feared that such a government presented a formidable threat to 
their liberties.8 

From the Antifedemlists' perspective of state government, a strong 
attachment exists between citizens and their respective local com- 
n~unities-an attachment in which individual wills combine into a 
Rousseauean "general will." Through this general will, community in- 
terests emerge and reign supreme to the extent that "community 
interests were considered superior to those of individuals. The com- 
munity could expropriate land and property to pay debts or for 
community purposes. Virtually all those rights to which we now 
attach such great importance could be abridged by the l oc~ l  or  
colonial legislat~~re for the good of the comm~~nity." ')Opcr~iting from 
the theoretical premise of community homogeneity within the 
states and diversity througho~~t  the nation, the Antil'cd~r~ilisls wcw 
obliged to devise a scheme of n'ltional government s i r n ~ ~ l ~ ~ ~ n c o u s l y  
commensurate with state autonomy (to protect the homogcneo~~s 
interests of the respective states vis-h-vis the more heterogeneous 
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national community) and collective state decision making (to secure 
the collective interests of the states). These two objectives are not 
irreconcilable provided that the nationdl government to be estab- 
lished is limited in its powers and public policy responsibilities, 
thereby leaving most of the governing to the sovereign states. 

At the state level the Antifederalists supported republican models 
upon legislative supremacy. They contended that the 

"representatives of the people would not act as spokesmen for the 
private and partial interests, but would be disinterested men, who 
could have no interest of their own to seek, and would employ their 
whole time for the public good; then there would be but one inter- 
est, the good of the people at large."1° In short, representatives 
were elevated to their positions of public trust via the consent of the 
community and were to function as the mouthpiece of the body 
politic, which was assumed to be unified and essentially at peace 
with itself. Accordingly, the effectual precautions for keeping gov- 
ernment officials virtuous were grounded in popular control through 
frequent elections at the state level, a practice synonyn~ous with 
majority rule tvithin the state, through which the genuine interests 
of the community would prevail. Because of the anticipated limited 
scope of the national government's power and public policy respon- 
sibilities, the Antiieder;llists were satisfied that the same principles 
Lvere applicable to the national model. 

The Federalists, however, questioned the existence of the homo- 
genous community and asserted that conflicting interests and fac- 
tions permeated all communities, the causes of which are "sown in 
the nature of m;ln." Publius wrote: 

So strong is this propensitg of mankind to fall into n~utual ani- 
mosities that where no su stantial occasion presents itself the 
most frivolous and tC~ncitirl distinc~ions have been sufiicient to 
kindle their unfriencily p'issions and excite their most violent con- 
tlicts. B u t  the most comnlon and durable source of factions has 
been the verious [.sic] and uncqual distribution of property. Those 
who hold and those who arc without property have ever fornicd 
distinct interests in society. Those who are creditors, and those 
~vho are debtors, fall under a like discrimination. A landed inter- 
est, a manufacturing interest, a mercantile interest, a moneyed 
interest, with many lesser interests, grow up of necessity in civi- 
lized nations, and divide tliemselves into different classes, actu- 
ated by different scntimcnts and views. 

Unlike the Antifederalists, who believed that legislators \vould not 
pursue partial interests contrxy to the interests of the community, 
the Federalists maintained that legislators are in effect represen- 
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tatives in the political forum of conflicting interests and are not 
concerned with "the good of the people at large." It is "the regula- 
tion of these various and interfering interests that forms the prin- 
cipal task of modern legislation and involves the spirit of party and 
faction in the necessary and ordinary operations of government."ll 
In other words, the public good is coincidental to a legislative pro- 
cess that not only tolerates factious behavior in its legislators but is 
premised upon such factionalism to the extent that the territory of 
the republic was to be extended in order to include a greater number 
and variety of factions. 

Both Antifederalists and Federalists were concerned with the ex- 
tent of the territory that the proposed Union was to encon~pass. The 
Antifederalist concern stemmed from the reasoning that as the ter- 
ritorial extent of a government increases, the homogeneity of the 
individuals associated together under the jurisdiction of the govern- 
ment decreases, and that as the distance between rulers and ruled 
increases, the control of the latter over the former decreases. Ac- 
cordingly, those associated together under the jurisdiction of a city 
are more hon~ogeneous than those under the jurisdiction of a county, 
a county is more homogeneous than a state, and a state is more 
homogeneous than a nation. Consequently, the size and extent of 
the territory to be governed were the important issues in the late 
1780s. The Antifederalists were convinced that it had been "demon- 
strated, historically and theoretically, that free republican govern- 
ments could extend over only a relatively small territory with a 
homogeneous population, and even among states this rule was 
evident, for the largest states were the worst governed."I2 The 
greater the extent of the territory to be included under the admin- 
istration of a particular government, the less homogeneous will be 
its jurisdiction, thereby increasing the probability that the repub- 
lican government would deteriorate into an oppressive form. This 
position was articulated by the Antifederalist Brutus. 

Inn republic, the manners, sentiments, and interests of the people 
should be similar. I f  this be not the case, there will be a constant 
clashing of opinions; and the representatives of one part will be 
continually striving against those of the other. This will retard the 
operations of the government, and prevent such conclusions as 
will promote the public good. I f  we apply this remark to the condi- 
tion of the United States, we shall be convinced that i t  forbids t l ic i t  
we should be one government. The United States includes a vari- 
ety of climates. The productions of the different parts of the Union 
are very variant, and their interests diverse. Their manners and 
habits differ as much as their climates and productions; and their 
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sentiments are by no means coincident. The laws and customs of 
the several states are, in many respects, very diverse, and in some 
opposite; each would be in favor of its own interests and customs, 
and a Icgi~Iaturc formcd of rcprcsentativcs from the respective 
parts, would not only be too numerous to act with any care or 
decision, but would be coniposed of such heterogenous and dis- 
cordant principles as would constantly be contending with each 
(~tlicr. I' 

The Federalists took a more optimistic position regarding the 
extensiveness of the territory to be placed under the jurisdiction of 
tlie proposed Constitution. The Federalists viewed the increased 
extent of the territory to be governed as advantageous to republi- 
canism for two reasons: First, "extend the sphere and you take in a 
greater variety of parties and interests, and make i t  less probable 
tliat a majority of tlie whole will have a common motive to invade the 
rights of other citizens; or if such a common motive exists, i t  will be 
more difficult for all who feel i t  to discover their own strength and to 
act in unison witli each otlier." And second, "as each representative 
will be chosen by a greater number of citizens in the large than in 
the small republic, it will be Inore difficult for unworthy candidates 
to practice witli success tlie vicious arts by which elections are too 
often carried; and tlie suffrages of tlie people being more free, will 
be more likely to center on men wlio possess tlie most attractive 
merit and tlie most diffusive and established c l~aracters ."~~ Tlie ex- 
tended American republic satisfies the criteria Publius utilized for 
effective government: (a) internal checks on majority rule, because 
as factions competed against one another, they minimized tlie chance 
tliat a nionolithic majority would form, or if  i t  did, it could not be 
sustained, and (b) qualitatively superior public officials, wlio would 
be attracted away from the states and into the service of the national 
government. Tlie states fell short in both areas: too few factions 
to check tlie emergence of a majority and inferior public officials. 
Hence, for the very reason that the Antifederalists opposed an ex- 
tensive territory-it would put distance between the elected and tlie 
electorate by diminishing the impact of majorities-the Federalists 
favored the extensive territory; furthermore, tlie Federalists' claim 
tliat candidates elected to public office in the extensive national 
republic would be better qualified than those elected in smaller 
state republics was contingent upon an assumption that tlie state 
legislatures were dominated by "unwortliy" men concerned not 
with the public good but rather with the interests of a majority 
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acting in "unison"; tlie Antifederalists did not make sucli a distinc- 
tion. 

Tlie Antifederali~ts' lcss territorially extensive political commu- 
nity should not be interpreted to denote a coniniunity lacking diver- 
sities of people and interests. Rather, i t  denoted a community in 
many respects diverse-for example, in professions, talents, and 
wealth-and yet so interdependent tliat the welfare of any particu- 
lar part is inextricably linked to tlie good of the whole, and any 
group not so linked is in effect outside of the community. They 
reasoned tliat the interdependent divisions in tlie community were 
the sine qua non of its viability because of tlie natural aristocracy 
and its role in the coniniunity-a role not unlike tliat given to i t  by 
the Federalists. The Antifederalists contended tliat each coni~nu- 
nity-towns, counties, and states-was capable of discerni~ig and 
pursuing community interests without outside interference. The 
Esscx Result, a prominent Antifederalist document, states their un- 
derstanding of tlie proper relationship between the government, 
tlie natural aristocracy, and tlie people at large, within the frame- 
work of republicanism. 

Tliat amclltg gcntlemcn of education, fortune, and leisurc, we 
sliall f~nd tlie largest nurnL7er of men, possessed of wisdom, Icarn- 
ing, and a firmness and consistency of character. That a~iiwig the 
bulk of the people, we sliall find tlie greatest share of political 
honesty, probity, and a regard to tlie interests of the \vliole, of 
which they compose the majority. Tliat wisdoiii and firmness are 
not sufficient \vitli(>ut good intentions, nor tlie latter without the 
former. The conclusion is, let the legislative body unite them all. 
The former are called the excellencies that result from a n  aristoc- 
racy; the latter those that result from a democracy. l 5  

For tlie Antifederalists there was a concordant relationsliip between 
the natural aristocracy and tlie people at large; whereas Publius, as 
noted above, insisted tliat "tlie most common and durable source of 
factions has been the various and unequal distribution of property," 
resulting in the incessant competition among factions within tlie 
states, especially between tlie aristocratic and democratic elements 
(i.e., tlie haves and have-nots, respectively).16 Hence, the Feder- 
alists' counteraction to misrule in the states was to diminish state 
autononiy by shifting the decision-making process away from state 
majorities and into tlie hands of a less popularly engaged ccn- 
tralized authority. 

Tlie Antifederalists conceded tliat some form of stable republican 
government at the national level was necessary. Their aim was to 
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limit that government while reserving to the states as much auton- 
omy as feasible; the Federalists, however, were primarily concerned 
wi[h "combining the requisite stability and energy in the national 
povernment" while preserving "liberty and the republican form," 
that is, transferring significant portions of the public policy pre- 
rogatives of the states to the national government to enable i t  to do 
whatever was necessary and proper to promote the general wel- 
fare.17 Regarding the "republican form," both acknowledged the 
need for a separation of powers, but for different reasons. The 
Antifederalists favored a separation of powers in order to diminish 
the power of the national government; the Federalists advocated a 
separation of powers in order to diminish the political power of 
national and state majorities, particularly the latter. For example, 
concerning the legislative, executive, and judicial branches of gov- 
ernment, The Esses Rcslrlf maintains tliat "each having a check upon 
the dher, . . . tliat their independence shall be preserved-If the 
three powers are united, the government will be absolute, whether 
these powers are in tlie hands of one or a large number. The same 
party will be the legislator, accusor, judge and executioner; and 
w h a ~  probability will ,711 accused person have of an acquittal, liow- 
ever innocent lie may be, when his judge will be also a party."I*This 
quotation is consistent with the Federalists' claim that "the accumu- 
lation of all powers, legislative, executive and judiciary, in the same 
hands, whether of one, a few, or many and whether hereditary, self- 
appointed or elective, may justly be pronounced the very definition 
of tyranny." But the admonition "In Republican government the 
legislative authority necessarily predominates" was meant to guard 
against the legislative branch particularly, because i t  is the most 
democratic and therefore the most threatening." To reiterate, both 
Antifederalists and Federalists favored some form of a separation of 
powers, but for different reasons: the former to check the national 
government, and the latter to clieck national and state majorities. 

For the Antifederalists the balance of powers, which included a 
balance of functions between the national and state governments, 
was to serve as an obstacle to potential abuses of public trust by 
government officials. It  was for this reason tliat officials could not 
hold dual positions in the various branches; for example, a legislator 
could not hold a position in the executive branch, for in doing so, he 
might thereby reduce the ease a factious group would have in gain- 
ing the control of the government. And, because the legislature is 
supposed to be the branch most directly representing distinct com- 
munities, the Antifederalists favored legislative supremacy. In short, 
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popular control through majority rule (expressed through the elec- 
toral and legislative processes) and the divisions of functions be- 
tween tlie legislative, executive, and judicial branches (within the 
context of legislative supremacy) were the checks and balances be- 
tween the states and the central government through wliich the Anti- 
fedenlists attempted to utilize checks on arbitrary national policies. 

As a consequence of the Federalists' lack of confidence in the 
notion of the I~omogeneous community, and their own views of 
communities as conglomerations of competing interests producing 
effects that i f  not mitigated by a strong central government will 
result in instability and the demise of just and efficient government, 
their scheme of checks and balances took 011 a different significance 
from what i t  had for the Antifederalists. Dot11 aimed at tlic preven- 
tion of arbitrary government, and not unlike the Antifederalists, the 
Federalists believed that legislative, executive, and judiciary func- 
tions sl~ould not be lodged in the same hands; lioweve~; unl~ke tlie 
Antifederalists, the Federalists' exclusic~ri c ~ f  the accuniulation of 
powers in tlie same hands included those powers of on~inous  state 
majorities acting through their legislators. Majority rule no longer 
represented the expression of community interests. I'ublius rea- 
soned: "Complaints are everywliere heard from our most considcr- 
ate and virtuous citizens, equally the friends of public and private 
faith and of public and personal liberty, that our governments [i.e., 
the states] are too unstable, that tlie public good is disregarded in 
the conflict of rival parties, and that measures are too often decided, 
not according to the rules of justice, but by the superior force of an 
interested and overbearing niajority."2" Tlius, innovations made by 
the Federalists on the Antifederalists' scheme of government at- 
tempted to mitigate the destablilizing effects of democratic major- 
ities in the states. Essentially, they attempted to achieve this in two 
ways: First, as previously mentioned, they increased the "extent of 
the country and the number of the people comprehended under the 
same government, so that the society will be broken into so many 
parts, interests and classes of citizens, that the rights of individuals, 
or of the minority, will be in little danger from interested combina- 
tions of the rnajority."2' And second, the Federalists advocated a 
system of checks and balances between the legislative, executive, 
and judicial branches, giving each branch separate wills and specific 
functions. The merits of such a system, according to the Federalists, 
is that i t  induces delay in the political process, thereby deferring or 
canceling the impetus of majority rule. This built-in mecl~anism for 
delay enhances stability and protects numerical minorities. 
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Stemming from their different perspectives regarding the liomo- 
geneity of the community, the fundamental difference between the 
Antifederalists and Federalists was that for the former, the states 
extmplificd the embodiment of the various community wills and 
were the bulwarks of republicanism, whereas for the latter, the states 
were considered to be politically unstable and obstacles to good 
government. This is not to say that tlieir differences significantly 
outweigIied tlieir similarities, because in tlie final alialysis tlie pro- 
posed Constitution was adopted and most Antifederalists seemed 
to have been satisfied with the Federalists' assurances aimed at 
appeasing concerns about an encroaching national government. 
Nevertheless, the national government established by the U.S. Con- 
stitution left the nation and states at such a variance regarding tlie 
locus of sovereignty that tlie issue would have to wait for judicial 
and military remedies.22 

Notably, tlie Antifederalists' postulates regarding tlie lioniogeneous 
state, extensive republics, tlie natural aristocracy within a state, 
institutional checks and balances, and, most important, sovereignty 
are basically the same that distinguish the C.S.A. Constitution from 
the U.S. Constitution of antebellum America. The inevitable con- 
clusion is that while the U.S. Constitution has fulfilled the designs 

6 of its Federalist framers, the C.S.A. Constitution is essentially a 
traditional Whig-Antifederalist document, designed not to thwart 
republicanism (government premised upon tlie consent of its citi- 
zenry) but to secure tlie states from uncontrollable and perhaps 
authoritarian central government. 

In summary, the C.S.A. Constitution was based upon the reten- 
tion of sovereignty by the states, an arrangement tliat would provide 
the states with the constitutional resources to check arbitrary policies 
of the Confedemte government, as such policies were defined by the 
states-the same constitutional arrangement favored by tlie Anti- 
federalists in the 1787 Constitutional Convention. This is not to imply 
that the C.S.A. Constitution established a more efficiently admin- 
istered, a more active, and a grander central government than did the 
U.S. Constitution. Such was not the intention of the C.S.A. framers. 
Their intention was to establish a federal system of government that 
was more amenable to the consent of the states within a federal 
framework. Their model of federalism was in essence a reaction to the 
consolidation of economic, social, and political powers into the hands 
of a national elite. To put it otherwise, they preferred their state elites 
over a less accountable national elite. 
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When the serious student of Amcrican constitutio~ialis~ii takes 
into consideration the substantive distinctions between the C.S.A. 
and U.S. constitutions, certain conclusions become compelling. How- 
ever, before addressing those conclusions a few brief coniliients 
about tlie C.S.A. innovations are in order. Those innovations can be 
organized into two categories: The first is tlie recommitment to 
state sovereignty. That co~nniitnient permeates every aspect of 
C.S.A. constitutionalism. This does not mean that tlie Confeder- 
ates' attempts at nationhood were insincere or trivial. The attacli- 
nient to their Confederate nation was geliuine. Four terrible years of 
war are evidence enough to dispel doubts to tlie contrary. Furtlier- 
more, their Confederate Constitution provided for the requisite na- 
tional institutions (Articles I ,  11, and I I I ) ,  for full faith and credit 
between and among the states (Article IV), an amendment process 
to address the contingencies of changing political and social envi- 
ronments (Article V), and the supremacy of Confederate laws (Arti- 
cle VI). But support for nationhood was not synonymous with sup- 
port for ~iational sovereignty. Participation in and submission to 
Confedemte affairs was premised upon consent, not coercion, and 
the bulwark of that consent was states' rights. Through states' rights, 
potential excesses of the Confederate government \\]ere to be con- 
strained, while tlie states theniselves were to be controlled by their 
respective citizenry. This is not nieant to imply that state govern- 
ments were considered to be the panacea for ideal government. The 
Confederates would readily denounce sucli wishful thinking. Gov- 
ernment was a necessary evil; yes, some are better administered 
than others, but all systems of governnient are flawed to some 
degree. State governments are preferable to national governments 
because the former are more effectively controlled by the consent of 
tlieir respective citizenries. Limited government was the Confeder- 
ate ideal, and state sovereignty was more conducive to tliat Soutli- 
ern preference than was the alternative, national sovereignty. 

The second category of Confederate innovations was designed to 
supplenient state sovereignty by institutionally limiting the C.S.A. 
government. Some of those innovations include modifications of 
the budgetary and appropriations processes, sucli as the line-item 
veto, the elimination of legislative riders, the exclusion o f  industrial 
and agricultural protectionism, and dmstlc restrictions 011 internal 
improvements. 

With that in mind, one should also take notice of the omissions, 
those provisions not included in the C.S.A. Constitution. Those 
omissions expose certain shibboleths, such as tlie specious conten- 
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tion that the Confederacy was designed exclusively or  primarily to 
maintain a slavocracy. The Confederate Constitution does not man- 
date slavery; not only was slavery not constitutionally mandated, 
but certain constitutional provisions cleared the way for nonslave 
states to join the Confederacy. The C.S.A. constitution explicitly 
establishes a republican form of government and guarantees the 
same for its niember states (Article IV, section 3, clause 4). 

The Confederate Constitution can only be appreciated when con- 
sidered in the context of the simplistic, specious de~l~in ia t ions  pro- 
nounced upon this extremely colnylex period of Anierican constitu- 
tional develoynient. In light of tlie principles of limited government 
and  (lie consent of the governed, there is much to be learned from 
tlie theories that gave life and death to this Anierican constitution. 

Appendix 

Constitution of the Confederate 
States of America 

WE, the People of the Corrfcdcrntr States, cnclr Stntc nctirrs irr its sou- 
crrisrr nrrd irrdc~~crrrfcrrt clrnt.nctcr; in order to form a p~rrrrnrrer~t fcdcrnl 
pz~cr.rrrrrcrrt, establish justice, insure domestic tranquillity, and se- 
cure the blessings of liberty to ourselves and  our posterity-irr7~okirr~ 
tlrc fnz~or nrrd grtidnrrcc ofAlrrri~lrt~/ Gad-do ordain and establish this 
constitution for the Corrfcdcrntc s ta tes  of America. 

ARTICLE I.  

Section 1. 

All legislative powers herein drlc~ntcd shall be vested in a Con- 
gress of tlie Corrfcdcrntc States, wliicli shall consist of a Senate and  
House of Represent a t '  ~ v e s .  

Section 2 

1. The House of Representatives shall be composed of members 
chosen every second year by the people of the sevesal States; and 
the electors in each State shall he citizors oftlrc Corrfcderntc Stntcs, nrrd 
have the qualifications requisite for electors of the most numerous 
branch of tlie State Legislature; O r r t  rro ycrsorr offorristr birtl~, trot n 
citizcrr of tlrc Corrfcdemtc Stntcs, slrnll Dc nllarcicd to ratr for.nrr!/ officer; cirri1 
or political, Stntc or Fcdcml. 

2. N o  person shall be a Representative \vlio shall not have at- 
tained the age of twenty-five years, and  lx  n citizcrr of tlrc Cmfcdcr- 

The text is taken from the I~irrrrrnl if llrc Cor<y,rss of I l rc  Gtrr/cdcm/r Slnlcs o/ Ai~rcrii-n, 
1861-1865. 1:909-24. Portionsof the text ha\re been ihlicizcd by the author in order 
to denote noteworlhy deviations from thc U.S. Constitution. 
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d c  States, and who sl~all not, when elected, be an inhabitant of that 
State in which he shall be chosen. 

3. Representatives and direct taxes shall be apportioned among 
the several States, wliicli may be included within this Coirfedemcy, 
according to their respective numbers, which shall be determined 
by adding to the whole number of free persons, including those 
bound to service for a term of years, and excluding Indians not 
taxed, three fifths of all slaves. The actual enumeration shall be made 
within three years after the first meeting of the Congress of the 
Corifedernte States, and within every subsequent term of ten years, 
in such manner as they shall by law direct. The number of Repre- 
sentatives shall not exceed one for every fifty thousand, but each 
State shall have at least one Representative; and until such enumer- 
ation sliall be made, tlie State of Sorrllr Cardina shall be entitled to 
choose six, the Stnte of Georgia ten, the State ofAlabnitra iliile, tlre State of 
Florida two, tlre State of Mississippi seven, the State of Lo~risinirn six, aird 
the State of Texas six. 

4. When vacancies happen in the representation from any State, 
the Executive authority thereof shall issue writs of election to fill 
such vacancies. 

5. The House of Representatives shall choose their Speaker and 
other officers; and shall have the sole power of impeachment, except 
that any j~rdicial or other Federal officeu, resideilt arrd actiirg solely zvithiir 
the limits of ally State, may be irupenched by a vote of tzuo thirds of both 
hrn~rchcs i ~ f  the Legislature thereof. 

Section 3. 
1. The Senate of the Coirfederate States shall be composed of two 

Senators from each State, chosen for six years by the Legislature 
thereof, rrt tlie replar  sessiorr rrext ir~irrrediately preceding the corrrrnerrce- 
imwt oftlre teriir ofservice; and each Senator shall have one vote. 

2. Immediately after they shall be assembled, in consequence of 
the first election, they shall be divided as equally as may be into 
three classes. The seats of the Senators of the first class shall be 
vacated at the expiration of the second year; of the second class at 
the expiration of the fourth year; and of the third class at the expira- 
tion of the sixth year; so that one third may be chosen every second 
year; and if vacancies happen by resignation, or otherwise, during 
the recess of the Legislature of any State, the Executive thereof may 
make temporary appointments until the next meeting of the Legis- 
lature which shall then fill such vacancies. 
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3. No person sl~all be a Senator who shall not have attained the 
age of thirty years, and be n citizcir i ~ f t l i c  Coirfederatc States; and who 
shall not, when elected, be an inhabitant of tlre State for which he 
shall be chosen. 

4.  The Vice-president of the Corlfedci.nte States sliall be President of 
the Senate, but sl~all have no vote unless they be equally divided. 

5. Tlie Senate sl~all cl~oosc their other officers; and also a Presi- 
dent pro tempore in the absence of the Vice-President, o r  when he 
shall exercise the office of President of the C~vrfederntc States. 

6. The Senate sliall have the sole pwver to try all impeacl~mcnts. 
When sitting for that purpose, they shall be on oath or affirmation. 
When the President of the Coirfeder.ntc States is tried, the Chief Jus- 
tice shall preside; and no person sl~all be convicted without the 
concurrence of two-thirds of tlie nienibers present. 

Z Judgement in cases of impeachment shall not extend further 
than to removal from office, and disqualification to hold and enjoy 
any office of honor, trust, or profit, under tlie Coi~fedcr.ntc States; but 
the party convicted shall, nevertheless, be liable and subject to 
indictment, trial, judgement and punishment according to law. 

Section 4. 

1. Tlie times, places, and manner of holding elections for Sen- 
ators and Representatives, shall be prescribed in each State by the 
Legislature thereof, srihjcct to the pinvisioirs of t l ~ i s  Corrstitutio~l; but 
the Congress may, at any time, by law, make or alter such regula- 
tions, except as to the tirires nird places of clmosing Senators. 

2. The Congress shall assemble at least once in every year; and 
such meeting shall be on the first Monday in December, unless they 
shall, by law, appoint a different day. 

Section 5. 

1. Each House shall be the judge of the elections, returns, and 
qualifications of its own members, and a majority of each shall 
constitute a quorum to do  business; but a smaller number may 
adjourn from day to day, and may be authorized to compel the 
attendance of absent members, in such manner and under  such 
penalties as each House may provide. 

2. EaclI House may determine the rules of its proceedings, pun- 
ish its members for disorderly behavior, a n d ,  wit11 the concurrence 
of two-thirds of the whole number, expel a member. 
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3. Each House sliall keep a journal of its proceedings, and from 
time to time publish the same, excepting such parts as may in their 
judgment require secrecy; and the yeas and nays of the members of 
either House, on any question, sliall, at the desire of one-fifth of 
those present, be entered on tlie journal. 

4. Neither House, during the session of Congress, shall, without 
tlie consent of the other, adjourn for more than three days, nor to 
any other place than that in which the two Houses shall be sitting. 

Section 6. 

1. The Senators and Representatives shall receive a compensation 
for their services, to be ascertained by law, and paid out of the 
Treasury of the Cor~fcderntc States. They shall, in all cases, except 
treason, felony, and breach of the peace, be privileged from arrest 
during tlieir attendance at the session of their respective Houses, 
and in going to and returning from the same; and, for any speech or 
debate in either House, they shall not be questioned in any other 
place. 

2. No Senator or Representative sliall, during the time for whic11 
he was elected, be appointed to any civil office under the autliority 
of the Coirfcdcrnfc States, which shall have been created, or the emol- 
uments whereof shall liave been increased during such time; and 
110 person holding any office under the Coirfcdcrafc States shall be a 
member of either House during his continuance in office. But Coil- 
grcss irlay, @/ law, grailf fo fhc priilciyal officer iil cacl~ of the exccnfiuc 
dcl)arfirrcilts a scat upon fhc floor of cithcr House, zuith fhc yriuilcgc of 
discrissirlg arty imwsurcs apycrtniilirlg to his dcyartiwnf. 

Section Z 

1. All bills for raising revenue sliall originate in the House of 
Representatives; but the Senate may propose or concur with amend- 
ments, as on other bills. 

2. Every bill wliich shall have passed Iloflr Honscs, shall, before it 
becomes a law, be presented to the President of the Coilfcdcratc 
States; if he approve, he shall sign it; but i f  not, he shall return it, 
with his objections, to that House in which i t  shall have originated, 
who shall enter the objections at large on their journal, and proceed 
to reconsider it. If, after such reconsideration, two-thirds of tliat 
House shall agree to pass the bill, i t  shall be sent, together with tlie 
objections, to the other House, by wliich it shall likewise be recon- 
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sidered, and, i f  approved by two-thirds of tliat House, it sliall be- 
come a law. But, in all sucli cases, the votes of both Houses sliall be 
determined by yeas and nays, and the names of tlie persons voting 
for and against the bill sliall be entcrcd 011 the journal of each House 
respectively. If any bill shall not be returned by the President within 
ten days (Sunday excepted) after i t  sliall liave been presented to 
him, tlie same sliall be a law, in like manner as if he had signed it, 
unless tlie Congress, by tlieir adjournnient, prevent its return; in 
whicli case it shall not be a law. The Pirsidcirf iirnly nppravc niry nyyiw 
priatiorl arrd disnpy,rm niiy oflrcr nypivprinfioir iir fjle sniirc bill. J l r  sriclr 
cnsc Ire slrnll, iir s i ~ i r i i r ~  flrc bill, dcsigilnfe flrc npyrnprinfioils disnppinz~cd; 
nird slrnll rctriril n copy of sriclr nyyroyrinfions, zoiflr his ol~jccfii~iis, to fire 
Horisc rir zolriclr flw bill slrnll Ilnz~e origiirnfed; nird flre sniirc l~ioceedii~gs 
slrnll flrcir be lrnd ns in cnse ofoflrer 11111s disnppiozmf by flrc Pirsidcrrf. 

3. Every order, resolution, or vote, to wliicli tlie concurrence of 
botlr Horiscs may be necessary (except on a question of adjourn- 
ment,) sliall be presented to tlie President of tlie Coilfcdcinfc States; 
and, before tlie same sliall take effect, sliall be approved by Iiim; or, 
being disapproved, shall be re-passed by two-thirds of koflr Holiscs, 
according to the 1.u1es and liniitations prescribed in casc of a bill. 

Section 8. 

The Congress sliall have power- 
1. To lay and collect taxes, duties, imposts, and excises, for rcz~crllie 

irecessnry to pay the debts, provide for the common defense, nrld 
cnrry on flre Goz~eririiicirf of flrc Coirfcdcrnfc States; brif rro l~oriilfics sllnll 
be ginilfed fioiir flre 7rrnsriiy; iror slrnll nrrlj drifics or fnxcs oil iiirpoifnfioils 
froiir foirigil ilnfioirs be l n ido  yiniirofe orfosfei. nrrlj 11rm1clr of iirdrist i y ;  nild 
nll drifics, iiiryosfs, nirrf esciscs slrnll 1112 riiriforiir tllinrq,drorif flrc Coirfcder- 
nfc Sfnfes: 

2. To borrow money on tlie credit of the Coirfcrfcrnfc States: 
3. To regulate commerce with foreign nations, and among the 

several States, and with the Indian tribes; brif irciflicr flris, iror nil!/ 
ofller clnrise coirfniired iir flrc Coirsfifrifioir, slrnll cvcr 11c coirsfi,ricd lo dcle- 
gafc flre yozw to Coirgirss fo nyyiwprinfc iiroircy for n y  ii~fcri~nl iriryiavc- 
rireilf ii~fci~dcd fo fncilifnfe coiiriircrcc; cxccpf for flrc plii7~osc offrii.irislliil~~ 
Iisllfs, /lcnci1irs, nird brin!ys, nird otlrer nid f n  irnz)ignfioir riyoir f /re C ~ W S ~ S ,  

nird flrc iii~yiwz~eiircirf of Irnrllors nild flrc iriiroviirg ofobsfrlicfioi~s iir river 
rmuignfioir, irr nll zcdrich cnscs, sliclr drifics slrnll be lnid oil flrc irnztipfioir 
fncilifnfcd flrcrrly, ns rrmy be ircccssnrl/ to pnly flic costs nird c.rl~cilses 
flrcrruf: 
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4. To establish uniform lnzos of naturalization, and uniform laws 
o n  the subject of bankruptcies, tlirougliout the Corrfedernte States; 
llrrt rro / m i  of Corrgr-css slrnll disclrnqc nrry debt coirtrnctcd l~eforr tlre pns- 
s q e  of tlre snrrrc: 

5. To coin money, regulate the value thereof, and of foreign coin, 
and fix the standard of weights and measures: 

6. To provide for the punishment of counterfeiting the securities 
and current coin of the Corrfcdcratc States: 

Z To establish post-offices and post rorrtcs; but tlre experrscs of tlrc 
Post-office Dcpnrf n io i  t ,  after tlre first dm/ of March, in tlre yenr of orrr Lord 
ciglrtecir lzur~drrd artd sixty-fltrcc, sliall be pnid out of its orvrr revenue: 

8 .  To promote the progress of science and useful arts, by securing 
for limited times to authors and inventors the exclusive right to their 
respective writings and discoveries: 

9. To constitute tribunals inferior to the Supreme Court: 
10. To define and punish piracies and felonies committed on the 

liigli-seas, and offenses against the law of nations: 
11. To declare war, grant letters of marque and reprisal, and make 

rules concerning captures on land and on water: 
12. To raise and support armies, but no appropriation of money to 

that use sliall be for a longer term than two years: 
13. To provide and maintain a navy: 
14. To make rules for the government and regulation of the land 

and naval forces: 
15. To provide for calling forth the militia to execute the laws of the 

Corrfedernte States, suppress insurrections, and repel invasions: 
16. To provide for organizing, arming, and disciplining the mili- 

tia, and for governing such part of them as may be employed in the 
service of the Cortfedcrnte States; reserving to the States, respec- 
tively, the appointment of the officers, and the authority of training 
tlie militia according to the discipline prescribed by Congress: 

17 To exercise exclusive legislation in all cases whatsoever, over 
such district (not exceeding ten miles square) as may, by cession of 
orre or rirore States, and the acceptance of Congress, become the seat 
of the Government of the Corifederate States: and to exercise like 
authority over all places purchased by the consent of the Legislature 
of the State in which the same shall be, for the erection of forts, 
magazines, arsenals, dockyards, and other needful buildings: and 

18. To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all otlier powers 
vested by this Constitution in the Government of the Cortfcderate 
States, or in any department or officer thereof. 
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Section 9. 

I .  The importation of rre,yrues of tlrc Africnir i m c ,  f l n i i r  nir~l fo~ri~qrr 
corrrttry otlrer tlrnrr tlrc slnz~elroldirr~y Stntcs or T~ri.itoi,ics of tlr; Uirited 
Stntcs of Arrrericn, is Ircrrly forlliddeir; nird Cor<qrcss is irqrriird to p s s  
srrclr Inic~i ns slinll effcctrrnlly pirr~eirt tlre sniire. 

2 .  Corr$ress slrnll nlso 1rnrv prerei. to pi.olrillit tlrc iirtrndlrctioir o f  slnrl~s 
frorir n r y  Stnte rrot n I I I C I I I ~ I C ~  oj  (11. Ei.ritoiy irot 1 d o r r ~ I 1 1 ~  to, t h i s  Coirfcd- 
erncy. 

3. The privilege of the writ of habeas corpus sliall not be sus- 
pended, unless when in cases of rebellion or invasion the public 
safety may require it. 

4. No bill of attainder, ex post facto law, lni(r d c i r ~ ~ i l r ~  01. iiirpnii.Iir~ tlre 
right ofprnperty ilr rtc<yro slnzres slrnll bc p s s c d .  

5. No capitation or otlier direct tax sliall be laid, unless in propor- 
tion to the census or enumeration lierein before directed to be taken. 

6. No tax or duty sliall be laid on articles exported from any State 
e x c q ~ t  l y  n Uotc o f t r c ~ ~  tlrirds of11otIr HOI ISCS .  

Z No preference shall be given by any regulation of commerce or 
revenue to tlie ports of one State over those of another. 

8. No money sliall be drawn from the Treasury, but in conse- 
quence of appropriations made by law; and a regular statement and 
account of tlie receipts and expenditures of all public money shall be 
published from time to time. 

9. Corrgress slrnll nppoprinte rro iriorre~l frniir tlre Zrnsrrr~l, exccpt 1111 n 
votcoftrcv-tlrirds of botlr Horrses, tnkerr 111; 11ens nrrd rrn~ls, rrrrjcss it llensked 
artd estirrrntedfor by  soirre oire o f the  lrend~o~dc~,ni~trrrcr;ts ,  nrrd srrl~iiritted to 
Corr~ress l y  tlrc Prcsideirt; orfor. tlie prriyose ofptlii\y its oicrrl cxpcirses nrrd 
corttirrgcrrcics; or for tlre pyirrcrrt ofclniiirs npirrst tlre Corrfcdcrntc Stntcs, 
tlrc jlrsticc ofrc*lriclr slrnll Iinrw llceir jrrdirinll~l d(,clnrcvi 111l n tril~rrrrn1 fi~r tlrc 
irr~~esti~ntiorr of clnirrrs n<ynirrst tlre ~orwrrr;rerrt,  rdricjr it is Ircrrly rlindc 
tlte dtrtll of C O I I ~ I ~ S S  to cs tn l~ l i s l~ .  

10. AII  bills nppuprintii{y iiroircy slrnll specif~l, ill Fcdcrnl crrr-rarrc11, the  
crnct nrrrt,rrrrt ofcnclr np~lraprintiorr, nrrd tlrc piri;,oses for. rcdriclr it is irrnde; 
aird Corrgirss slrnll grnirt rro extrn corirperrsntiorr to nm/ prblic coutrncto~; 
officer; ngerrt, or scrrmirt, nfter srrcli corrtrnct slrnll lrnzlc l~eeir rirnde or srrclr 
service rerrded .  

11. No title of nobility sliall be granted by the Coirfcdcrntc States; 
and no person liolding any office of profit or  trust under then1 sliall, 
without the consent of tlie Congress, accept of any present, eniolu- 
ment, office, or title of any kind what eve^; from any king, prince, or 
foreign state. 
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12. Congress sliall make no law respecting an establishment of 
religion, or prohibiting the free exercise tliereof; or abridging the 
freedom of speech, or of tlie press; or the right of the people peace- 
ably to assemble and petition the Government for a redress of 
grievances. 

13. A well-regulated niilitia being necessary to the security of a 
free state, the right of the people to keep and bear arms sliall not be 
infringed. 

14. No soldier shall, in time of peace, be quartered in any house 
without the consent of the owner; nor in time of war, but in a 
manner to be prescribed by law. 

15. The right of the people to be secure in tlieir persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
sliall not be violated; and no warrants shall issue but upon probable 
cause, supported by oath or affirmation, and particularly describ- 
ing the place to be searched, and the persons or things to be seized. 

16. No person sliall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service in time of war or public danger; nor 
sliall any person be subject for the same offense, to be twice put in 
jeopardy of life or limb; nor be conipelled, in any criminal case, to 
be a witness against himself; nor be deprived of life, liberty, or 
property without due process of law; nor shall private property be 
taken for public use without just compensation. 

17 In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed, which district 
sliall liave been previously ascertained by law, and to be informed 
of the nature and cause of the accusation; to be confronted with the 
witnesses against him; to liave compulsory process for obtaining 
witnesses in his favor; and to have the assistance of counsel for his 
defense. 

18. In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved; 
and no fact so tried by a jury shall be otherwise re-examined in any 
court of the Corrfcdcracy, than according to the rules of the common 
law. 

19, Excessive bail shall not be required, nor excessive fines im- 
posed, nor cruel and unusual punishment inflicted. 

20. Every lnzu, or rcsolrition lravi~rg the force oflazu, slrall relate to but o m  
srrbject, and that shall be expressed in tlie title. 
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Section 10. 

1. No State sliall enter into any treaty, alliance, or confederation; 
grant letters of  marque and reprisal; coin money; make anything 
but gold and silver coin a tender in payment of debts; pass any bill 
of attainder, or ex post facto law, or law impairing the obligation of 
contracts, or grant any title of nobility. 

2. No State sliall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, except tvliat may be abso- 
lutely necessary for executing its inspection laws; and the nett pro- 
duce of all duties and imposts, laid by any State on imports or 
exports, shall be for the use of theTreasury of the Corrfcde~ute States; 
and a11 sucli laws sliall be subject to tlie revision and control of 
Congress. - 

3. No State shall, without tlie consent of Congress, lay any duty 
( J I I  torrrrr?\,c, csccpt c ~ r r  sea-gc~irrg z~csscls fi l l .  tlrc ~ I I I ~ I X I U C I I ~ C I I ~  of its riuc1.s 
aird Irarbqs ~rnrliptcd l ~ y  tlrc said zvssels; llrrt srrclr drrties slrall  rot co~rpict 
zi~itlr ~ I I ! /  t ~ c a t i ~ ~  of ~ I I C  Co~rfedcmte States itlit11 foreisrr ~rntio~rs. A ~ r d  n111y 
srr~ylrrs lrsmrrc tlrrrs dcr,izui slrall, after rrrnki~rg srrclr i ~ ~ r p l n v e ~ ~ r c ~ l t ,  be 
paid irrto tlrc co~~rrrrorr Zrasrrry; rrorslrnll a ~ n j  State keep troops or sliips- 
of-war in time of peace, enter into any agreement or compact wit11 
another State, or with a foreign power, or engage in war unless 
actually invaded, or in such imminent danger as will not admit of 
delay. Blrt zillre~r airy r i zw  diz~ides or J'oiiys tlrrorrglr tit10 or 111ore Stntes, 
tlrcy ~rrny cuter irrto corrrpcts iijitlr eoclr otlrcr to iurpoue the rrnui@io?r 
t lrcreo~ 

ARTICLE 11. 

Section 1. 

1. The Executive power sliall be vested in a President of the Co~r-  
fedclntc States of America. He mid tlre Vice P~rsiderrt slrnll lrold tlrcir 
offices for the term of six years; brrt tlre Pwsiderrt slmll ?rot be rreligiblc. 
Tile Plrside~rt arrd tlre Vice-Plrside~rt sliall be elected as follows: 

2. Each State shall appoint, in sucli i i i a ~ ~ n e r  as the Legislature 
tliereof may direct, a number of electors equal to the wl~ole number 
of Senators and Representatives to wliicli tlie State may be entitled 
in tlie Congress; but no Senator or Representative or person hold- 
ing an office of trust or profit under the Corrfcderntc States, shall be 
appointed an elector. 

3. The electors shall meet in their respective States and vote by 
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ballot for President and Vice President, one of whom, at least, shall 
not be an  inhabitant of the same State with themselves; they shall 
name in their ballots the person voted for as President, and in 
distinct ballots the person voted for as Vice-president, and they 
sliall make distinct lists of all persons voted for as President, and of 
all persons voted for as Vice President, and of the number of votes 
for each, which list they sliall sign and certify, and transmit, sealed, 
to the seat of the Government of the Corlfedcrnte States, directed to 
the President of the Senate; the President of tlie Senate sliall, in the 
presence of the Senate and House of Representatives, open all the 
certificates, and the votes shall then be counted; the person having 
the greatest number of votes for President shall be the President, if 
sucli number be a majority of the whole number of electors ap- 
pointed; and if  no person liave such majority, then from tlie persons 
having the highest numbers, not exceeding three, on tlie list of 
those voted for as President, the House of Representatives shall 
choose immediately, by ballot, the President. But in choosing the 
President, the votes shall be taken by States-the representation 
from each State having one vote; a quorum for this purpose shall 
consist of a member or members from two-thirds of the States, and 
a majority of all the States sliall be necessary to a choice. And if the 
House of Representatives shall not choose a President, wlienever 
the right of choice shall devolve upon tliem, before the fourth day of 
March next following, then the Vice-president sliall act as President, 
as in the case of tlie deatli, or other constitutional disability of the 
President. * 

4.  The person having the greatest number of votes as Vice Presi- 
dent, sliall be tlie Vice President, if  such number be a majority of the 
wliole number of electors appointed; and if no person have a major- 
ity, then from the two highest numbers on the list, the Senate shall 
choose the Vice President: a quorum for the purpose shall consist of 
two-thirds of the whole number of Senators, and a majority of tlie 
whole number shall be necessary to a choice. 

5. But no person constitutionally ineligible to the office of Presi- 
dent shall be eligible to tliat of Vice-President of the Corrfedcrnte 
States. 

6. The Congress may determine the time of choosing the electors, 
and the day on which they shall give their votes; which day shall be 
the same tliroughout the Confederate States. 

'This section is identical to the Twelfth Amendment to the U.S.  Constitution (1804). 
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7 No person except a natural born citizen of the Corrfcdernte States, 
or a citizen thereof at the time of the adoption of this Constitution, 
orn citizerl tlrcrrofhorrr irl tllc Uilitcd Stntcs t~r ior  to thc 20th of Dcccrrrhcr; 
1860, sliall be eligible to tlie office of President; neither shall any 
person be eligible to tliat office wlio sliall not have attained tlie age 
of thirty-five years, and been fourteen years a resident within the 
lirrrits of thc Corlfcdcrntc States, ns tlrc~l rrrall exist nt tlre tirile of his 
clcct iorr . 

8.  In case of the removal of the President froni office, or of liis 
deatli, resignation, or inability to discliarge the powers and duties 
of the said office, the same sliall devolve on tlie Vice President; and 
the Congress may, by law, provide for the case of removal, deatli, 
resignation, or inability, botli of tlie President and Vice President, 
declaring what officer sliall then act as President; and sucli officer 
sliall act accordingly, until tlie disability be removed or a President 
shall be elected. 

9. The President sliall, at stated times, receive for Iiis services a 
compensation, which shall neitlier be increased nor diminished 
during the period for which lie sliall liave been elected; and lie sliall 
not receive witliin tliat period any other emolument froni the Corr- 
fcdcrntc States, or any of tliem. 

10. Before lie enters on tlie execution of his office, lie sliall take tlie 
following oath or affirmation: 

"1 do  solemnly swear (or affirm) tliat I will faithfully execute the 
office of President of tlie Corrfcdcrntc States, and will to the best of 
my ability, preserve, protect, and defend the Constitution t l rer~~$" 

Section 2. 

1. The President sliall be commander-in-chief of the army and 
navy of tlie Corrfcdcrntc States, and of the militia of the several States, 
when called into the actual service of the Corlfcdcrntc States; lie may 
require the opinion, in writing, of the principal officer in each of the 
executive departments, upon any subject relating to tlie duties of 
their respective offices, and he sliall have power to grant reprieves 
and pardons for offenses against the Corlfcdcrntc Stntcs, except in 
cases of impeachment. 

2. He shall have power, by and with tlie advice and consent of the 
Senate, to make treaties, provided two-thirds of the Senators pres- 
ent concur; and he shall nominate, and by and with tlie advice and 
consent of the Senate, sliall appoint ambassadors, other public min- 
isters and consuls, judges of the Supreme Court, and all other 
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officers of tlie Corlfederatc States, whose appointments are not herein 
otherwise provided for, and which shall be established by law; but 
the Congress may, by law, vest the appointment of sucli inferior 
officers, as they think proper, in the President alone, in the courts of 
law, or i11 the heads of departments. 

3.  Tlre yrirlciyal officer irr each of tlte execrrtiue departrrler1ts, arld all 
i~ersorrs cor111ected zvith the diplorrmtic service, r imy  be rrrrloued fro111 office 
at tlre yleasure of tlre President. All other civil officers of the ex'ecrrtiue 
dcprtrrler1t may  be rerrroued at a r ~ y  tirrle by  the Presiderlt, or other appoirlt- 
i r~g  power; zi~lren their services are ur1rlecessary or for dishor~esty, i r m -  
pacit~y, irlefficiency, rrrisconduct, or ne$ect of duty; ard ,  ziherl so rrrrloued, 
the  h r ~ o u a l  sllall be reported to the Serlnte, togetller zi~ith the reasom 
tl~erefor: 

4 .  Tlie President shall have power to f i l l  up  all vacancies that may 
happen during tlie recess of the Senate, by granting comn~issions 
which shall expire at the end of tlieir next session. Blrt r ~ o  person 
rejected by the Serrate slroll be nnppoir1ted to the snrlte office dlrrirlg thcir 
crrstrir~g recess. 

Section 3. 

1 .  Tlrc Prcsiderlt sliall, from time to tinie, give to the Congress 
information of the state of the Cor1federac!y, and recommend to tlieir 
consideration such measures as he shall judge necessary and expe- 
dient; lie may on extraordinary occasions, convene botli Houses, or 
either of them; and in case of disagreement between them, with 
respect to the time of adjournment, he may adjourn them to sucli 
time as he sliall think proper; lie shall receive ambassadors and 
otlier public ministers; he shall take care that tlie laws be faithfully 
executed, and sliall commission all the officers of the Corlfederate 
States. 

Section 4. 

1. The President, Vice President, and all civil officers of the Corl- 
federate States, shall be removed from office on impeachment for 
and conviction of, treason, bribery, or other high crimes and misde- 
meanors. 

Constitution of the Confederate States of America 147 

ARTICLE 111. 

Section 1. 

1. The judicial power of the Corlfederrrte States sliall be vested in 
one Supreme Court, and in sucli inferior courts as tlie Congress 
may, from time to time, ordain and establish. The Judges, botli of 
tlie Supreme and inferior Courts, shall hold tlieir offices during 
good behavior, and sliall, at stated times, receive for their services a 
compensation whicli shall not be diminished during tlieir continu- 
ance in office. 

Section 2. 

1. Tlie judicial power sliall extend to all cases arising under this 
Constitution, the laws of the Corrfederrrte States, and treaties niade, 
or whicli sliall be made, under their authority; to all cases affecting 
ambassadors, other public ministers and consuls; to all cases of 
admiralty and maritime jurisdiction; to controversies to whicli the 
Cortfedernte States shall be a party; to controversies between two or  
more States; between a State and citizens of another State, zoherr the  
State is plairrtiff; between citizens claiming lands under grants of 
different States; and between a State or the citizens thereof, and 
foreign states, citizens, or subjects; but  rro State sllnll be stred by  rr 
citizerl or subject o f m y  fo r r ip  state. 

2. In all cases affecting ambassadors, otlier public ministers and 
consuls, and those in whicli a State shall be party, the Supreme 
Court sliall have original jurisdiction. In all the otlier cases before 
mentioned, the Supreme Court shall have appellate jurisdiction 
both as to law and fact, with such exceptions and under sucli reg- 
ulations as tlie Congress sliall make. 

3. Tlie trial of all crimes, except in cases of impeachment, shall be 
by jury, and such trial shall be held in the State where the said 
crimes shall have been committed; but when not committed within 
any State the trial sliall be at sucli place or places as the Congress 
may by law have directed. 

Section 3. 

1. Treason against the Corlfederate States sliall consist only in levy- 
ing war against them, or in adhering to tlieir enemies, giving them 
aid and comfort. No person shall be convicted of treason unless on  
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the testimony of two witnesses to the same overt act, or on confes- 
sion in open court. 

2. The Congress shall have power to declare the punishment of 
treason; but no attainder of treason shall work corruption of blood, 
or forfeiture, except during the life of the person attainted. 

ARTICLE IV. 

Section 1. 

1. Full faith and credit shall be given in each State to the public 
acts, records, and judicial proceedings of every other State. And the 
Congress may, by general laws, prescribe the manner in which such 
acts, records, and proceedings shall be proved, and the effect 
thereof. 

Section 2. 

1. The citizens of each State shall be entitled to all the privileges 
and immunities of citizens in the several States, niid sliall liave tlle 
ri<ylrf of fmirsit nird sojourir irr n i y  State of tliis Coirfedelnc!y, witlr tlreir 
slaves nird otlrer yroyerty; aird tlre ri$rt of propert!/ iir snid slnves slrnll iiot 
be tlrereby irnyaired. 

2. A person charged in any State with treason, felony, or other 
crime agaiiist the lazus of srrch State, who shall flee from justice, and be 
found in another State, shall on demand of the executive authority 
of the State from which he fled, be delivered up, to be removed to 
the State having jurisdiction of the crime. 

3. No slnve or other person held to service or labor in an!/ State or 
Territory of flre Coiifederate Stntes, under the laws-thereof, escaping 
or lazufully cnrried into another, sl~all, in consequence of any law or 
regulation therein, be discharged from such service or labor: but 
shall be delivered up  on claim of the party to zidroiir such slave beloirgs, 
or to whom such service or labor may be due. 

Section 3. 

1. Otller States inay be adi~iitted into this Coirfederncy by a vote of fzuo 
tlrirds o f  flre zullole Horrse of Reylrserrtntives a id  fzuo tlrirds of tlre Seirate, 
tlre Seriate voti ir~ by States; but no new State shall be formed or 
erected within the jurisdiction of any other State; nor any State be 
formed by the junction of two or more States, or parts of States, 
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without the consent of the legislatures of the States concerned, as 
well as of the Congress. 

2. The Congress shall have power to dispose of and make all 
needful rules and regulations coirceririirg the pruperfy of tlle Coilfed- 
crate States, iirclrrdiirg flre l m d s  thereof 

3. Tlre Coirfederate Sfntes iiray ncqrrile irew territory; nird Coiigress sl~all 
lrnve yoziler to l e ~ i s l d c  nird pruuide ~oveririircirfs for flrc iirhnl~itmifs of nll 
teri.itory beloirgiirg to flre Coirfedernte Stntes, 11liir~ zi~iflrorrt the liiilits of tlie 
several Stntes; nird iiray periirit theiir, nt srrclr iillres, nird iir srrcli i r m n e r n s  
it iiray by Inzilprovide, to foriir Stntes to l~endiiriffed iirfo tlre Coilfedeinc~/. 111 
all srrclr terrifor!y, tlre iiistifrrtiorr of iregiu slnvcry, ns it ilozi? exists ill tlie 
Coirfedei.nte Stnfes, slrnll be rrcopized nird protected hl/ Coilgress nild b!y 
tlre territorinl ~overirrireirf; nird flre iirlrnbifniifs of flre sez~einl Corlfederde 
Stntes aird Territories slrnll lrnw tlre riglrf to fnkc to  srrclr Terrifoiy niry 
slnves I~zufrrlly lreld h/ tlreiir iir niry of tlre Sfntes or Territories of tlie 
Coirfedernfe Sfnfes.  

4. The Coirfedernte States shall guarantee to every State f l m f  ilozil is, 
or Irewfrer limy bccoiire, n iireiirber of tlris Coirfedernc!y, a republican form 
of government; and shall protect each of then1 against invasion; and 
on application of the legislature (or of the Executive when the legis- 
lature is irot iir sessioir,) against domestic violence. 

ARTICLE V. 

Section 1. 

1. Uyoir tlre deiirnird of niry tlrree Stntes, l e p l l ~ /  nsseiilbled iii flleir 
severnl coirverrtioirs, flre Coirgim slrnll srriiriiroir n ~oiizleirtioii of all tlie 
States, to fnke iirfo coirsiderntioii srrch niireirdiireirfs to the Coiistitlrtioil ~ l s  
the snid Sfntes slrnll coircrrr iir ~rr~qgestiirg nt the fiiire zidrei~ tlie snid deinaild 
is iirade; aird slrorrld airy of tlre yiuyosed meirdiireirfs to the Coiistitrrtioil be 
ngired oil by tlre snid Coirveirtioir-votiirg by Stntes-mrd tlie smile be 
ratified b!y tlre Legislatures of fzuo tlrirds of tlie sevelnl Stntes, or by coi iv~i i -  
tioirs iii two-tlrirds tlrereof-as the one or the other mode of ratification 
may be proposed by the geiiernl Coirveiitioir-tlrey sllnll fl~erice fonunrd 
foriir n ynrt of tlris Coirstitrrfioir. But no State sl~all,  without its consent, 
be deprived of its equal rcyreseirtatioir in the Senate. 

ARTICLE VI. 

1. Tlre Goverriiireirt estnldislred by tliis Coiistitritiori is flle srrccessor of 
tlre Provisioiral Goveriiirreiit of the &irfedernte Stntes of A i ~ ~ e r i c n ,  m d  nil 
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tlrc lnrtrs passed by tllc latter shall coiltii1~e iir force uilfil the saiile sl~all be 
rel~ealed or iirodified; a id  all the officers apyoiilted by the saille slrall reinaiir 
in office lriltil their slrccessors are appoiilted aild qualified, or the offices 
~rbolished. 

2. All debts contracted and engagements entered into before the 
adoption of this Constitution sliall be as valid against the Cotlfedemte 
States under this Constitution, as under tlie Piwuisioiral Goueri~iirei~t. 

3. This Constitution, and the laws of the Coilfederate States made 
in pursuance thereof, and all treaties made, or which shall be made, 
under tlie authority of the Coilfedernte States, shall be the supreme 
law of the land; and the Judges in every State shall be bound there- 
by, anything in tlie Constitution or laws of any State to the contrary 
notwithstanding. 

4. The Senators and Representatives before mentioned, and tlie 
members of the several State Legislatures, and all executive and 
judicial officers, both of the Confedcrate States and of the several 
States, shall be bound by oath or affirmation to support this Con- 
stitution; but no religious test shall ever be required as a qualifica- 
tion to any office or public trust under the Coilfedernte States. 

5. The enumeration, in the Constitution, of certain rights, sliall 
not be construed to deny or disparage others retained by the people 
o f t l ~ e  several States. 

6. The powers not delegated to the Coilfedcrate States by the Con- 
stitution, nor prohibited by i t  to the States, are reserved to the 
States, respectively, or to the people thereof 

ARXICLE VII. 

1. The ratification of the conventions of fiuc States shall be suffi- 
cient for the establishment of this Constitution between tlie States 
so ratifying the same. 

2. Wllcil fiuc States sllall l~aue ratified this Coi~stitrrtioi~, iir tlrc iilnilirer 
kfore specified, the Cotlgress under the Prouisiot1al Cot1stitutiotl sl~nll 
prescribe the tiine for holdiilg the electioil of Presidci~t aild Vice Presideilt; 
aild for the ii~cetii~g of the Electoral College; aild for cou i~ t i i~g  tlrc votes, aild 
ii~ausur~rtii~g the Presidei~t. Tlley shall, also, prescribe the tiiirefor l~oldii~g 
the first election of mei1lbers of Coi1gress under this Coi~stitrrtioir, aid 
the tiii~eforassei~~blii~g the saii1e. Uiltil flreasseii~blii~g of such Coi~pcss,  tlre 
Coi1gress irildcr the Prouisioi~al Coi~stitutioi~ shall coi~tinrrc to exercise tlre 
le~islatiue powers  ranted thei~l;  i ~ o t  extei1diils 6eyoild the tirile liiilitcd b!/ 
the Constitutioil of the Prwuisional Goueri1i11ei1t. 
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Adopted ~rirairiiirorrsl!y by tlrc Coir,yirss o~ftlre Coirfcdeintc States of South 
Camliira, Ge~r~y ia ,  Flo:ida, Alalmiiln, Mississippi, Lorrisiaila aird k a s ,  
sittiirg iir Coirmrtioir at the capitol, iir the cit~y of Moi~tgoiireiy, Alal~aii~a, 
oil the Elcuciitlr day of Marclr, iir tlre !year ~(ylrtecir Hrtildird arld Sixty- 
Oirc. 

Howell Cobb, President of the Congress. 

South Carolina.-R. Barnwell Rhett, C. G.  Meniniinger, Wm. 
Porclier Miles, James Chestnut, Jr., R.  W. Barnwell, William W. Boyce, 
Lawrence M. Keitt, T. J. Withers. 

Georgia.-Francis S.  Bartow, Martin J. Crawford, Uenjamin H .  
Hill, Thos. R .  R. Cobb. 

Florida.-Jackson Morton, J. Patton Anderson, Jas. B. Owens. 
Alabama.-Richard W. Walker, Robt. H. Smith, Colin J. McRae, 

William P. Cliilton, Stephen F. Hale, David I? Lewis, Tho. Fearn, 
Jno. Gill Shorter, J. L. M. Curry. 

Mississippi.-Alex. M. Clayton, James T. Harrison, William S. 
Barry, W. S. Wilson, Walker Brooke, W. P. Harris, J. A. P. Canlpbell. 

Louisiana.-Alex. De Clouet, C. M. Conrad, Duncan F. Kennel; 
Henry Marshall. 

Texas.-John Hemphill, Thomas N. Waul, Jolin H. Reagan, Wil- 
liamson S. Oldham, Louis T. Wigfall, John Gregg, William Beck 
Ocliiltree. 
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on the Ctrnstitution of tlic United ~ t a t c s  is the hcsl that tvas ever penncd on  
tIi.it suhjcct. . i d  liis l)isr/rrisili~~rr  or^ Col*c.r-rrtrrcrr! gcwrally is one of tlic fcw 
hooks of this age, that will outlive the language in \\4ikli it  was ~ \~ r i t t cn .  
(Alexander H.  Stephens, T11c 1Vnr l~rlicwrr llrc Slnlrs, 2 vols. IPliiladclpliia: 
N.itional Publishing Comp.in): 18681, 1:340-41) 

According to Jefferson Davis: 

I t  was during the progress of tlicsc rncmor.ihlc cc>nlrovcrsics that the South lost 
its most trusted Ic.ider, and the Scnatc ils purest .ind gre.itcst slatcsnian. t lc 
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was t.ikeri fro111 us 'Like a suninier dried fountain, when our need was the 
sorest'; when his intellectual power, and his devotion to tlie Constitution. 
might have diverted collision; or, failing in that, he might have been to the 
South the I'alinurus to steer the bark in safety over the perilous sea. T r u l ~  did 
Mr. Wcbstcr-his persnnal friend, although his greatest political rival-.;ay of 
him in his obituary address, 'There was nothing groveling, or low, or nieanly 
selfish, tliat came near the head or heart of Mr. Calhoun.' His prophetic warn- 
ingsspeak frnni the grave with the wisdom of inspiration. Would that they 
could have been appreciated by his cnuntrynien while yet he lived. (Jefferson 
Ihvis,  7'lrc Risc nrd Fall o/ 111c Corr/cdcralc Gotvrrrrrrort. 2 vols. INew York: 
D. Appleton and Company, 18811. 1:17) 

From a Northern perspective, John Motley wrote: 

And yet, with hardly a superficial examination of our history and our Con- 
stitution, men talk gl~bly about a confederacy, a compact, a co-partnership, and 
the right of a State to secede at pleasure, not knowing that, by admitting such 
lonse phraseology and such imaginary rights, we should violate the first prin- 
ciples of our political organization, should fly in the face of our history, sliould 
trample underfoot the teachings of Jay, Hamilton, Washington, h4arsliall. 
Madison, Dane, Kent, Story, and \Vcbster, and accepting only tlie dogmas of 
Mr. Callioun as  infallible, surrender forever our national laws and our national 
existence. (Frank Moore, ed., Tlrc Rcliclliorr Rcrcird: A Dinry of Arrrcricnrr Ez~crrls 
[New York: G. I! I'utnarn, 1861],1:214) 

And o n  May 29, 1860, Congressman James M. Ashley of Ohio remarked tliat the 
South was  "trained in the disunion school c ~ f  Callioun," in a speech titled "The 
Success of the Calhoun Revolution" (Co~r~lrssiorml G l o l ~ ,  36th Cong., 1st scss., 
1860, pp. 365-78); also see Senator James I<. Doolittlc's speech of January 3, 1869, 
titled "Tlic Calhoun lievolution: Its Uasis and Its l'rogress" (97). The relevance of 
Tlrc Fc(lcrn1isI Ibpcrs in American constitutional theory is well known and need not 
be repeated here. 

1 I .  Sce Max Farrand, cd., Tltc Rccords o/ lltc Fcdcrnl Corrrwtior~ of 1787, 4 vols. 
(New Iiavcn: Yale University Press, 1911). 3:195; and Herbert J. Storing, Wlrnl llrc 
Arrli-Fcdcrnlisls Wcrc7 For (Chicago: University of Chicago Press, 1981). 

12. F~~fcrnlisl Pnpcrs, no. 22, pp. 147-48. 
13. Ibid., no. 10, p. 83; no. 33, p. 205. 
14. John C. Callioun, "A Disquisition O n  Government," in Cnllrorrrr: Bnsic Doco- 

rrrcPrr/s, ed .  john M. Anderson (State College, R.: Bald Eagle Press, 1952). 29-30. 
15. I'olili[-s of Arislollc, 6-7. As the slavery controversy intensified, Calhoun was 

on a regular basis derisively referred to a s  an  Aristotelian by the opponents  of 
slavery and  advocates o f  the natural rights of all nien, white and black. 

16. Calhoun, Cnllrorrrr: Bnsic Docrrrrrcrrls, 31. Calhoun's refutation of the state of 
nature is contrary to Publius's acknowledgment of its validity (See Fcdcrnlisl Pnpcrs, 
no. 51, pp. 324-25). 

17. Calhoun, Cnllro~rri: Bnsic Docrrrrrcr~ls, 31. Calhoun's conceptualization of gcw- 
ernmcnt's function is Lockran. Admittedly, Calhoun rejected Locke's concocted 
state of nature, but Calhoun would have no difficulty with Locke's conclusion that 
"the great and chief end, therefore, of men's uniting into con~monwealths and 
putting themselves under government is the preservation of their property. To 
which in the state of nature there are many things wanting" (see john Locke, "The 
Second Treatise of Civil Government," in T7uo Trcatisc.~ ~ / G I I I ~ C ~ I I I I I C I I ~ ,  ed .  Thomas I. 
Cook INcw York: tlafner Press, 19471, 184). 

18. Callioun, Cnllrorrrr: Basic Doc~rrrrcrrls, 63. 
19. Ihid., 63, 36. 
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20. F[dcrnlisl l'npcrs, no.  I I ,  p. 87; Callioun, Cnlhortrr: IJnsic. Vr~~trrrcrrls, 84, 86. 
Calhoun maintained: 

When the causes now in operation have produced their full effect, and in- 
ventions and discoveries sl)all havr been exhausted-if tli.it ever may be,- 
thev \\*il l  give a force to publicopinion, and causc cliangrs, political and social, 
difficult to be anticipated. What will be their final hearing, tinircan only decide 
{vith any certainty. That they will, ho\vwer, greatly improve the condition of 
man ultimately,-it \\~ould he inipious to doubt. I t  would he to suppose,  that 
tlie all-\vise and brnrficrnt Ilring,-the Crrator of all-had s o c o n s t i t ~ ~ ~ e d  man. 
as tliat the employment of high intellectual faculties. \\pith \vliicli 1 ie has been 
pleased to endow him, in order that he might develop tlie I,i\\fs tliat control the 
grcat agents (if the material world, and make them s~rbser\firnt to his use- 
would prove to him the causc of permanent e\fil, -and not of permanent good. 
I f ,  then, such a supposition he inadniissiblc, they must in tlicir orderly and full 
dcvclopnwnt, end in his permanent gnod. (85-86) 

21. Calhou n,  Cnllrorrrr: Bnsic Doc~rrrrrcr~ts, 61, 35; Fdc.rnlisl Pnprs, no .  7, p. 6 2 .  
22. Ibid., no. 9, p. 73; no. 8, p. 71; no. 9, p. 76; 
23. Ihid., no.  6, p. 54; no. 9, p. 71; no. 11, p. 9; I'ublius unequivocally statcs his 

intention to estahlish an American commercial empire.  See no. 14, p. 103; no.  22, 
p. 152; no. 23, p. 157, and nu. 28, p. 182. 

24 . Ib id . ,no .15,p .110.  
25. Ibid., no.  15, pp. 110, 109, 108. 
26. C(lniniager, ed . ,  Docrrrrrcrrts if Arrrcricnr~ Hislor!/, 268. 
2i: Calhoun, Cnllrorrrr: Rnsio- Dr~crirrrcrrts, 20, 36, 44. For Calhoun, tlw states were 

tlie organisnis that could effecti\~ely protrct the ruled (i.e., citizens within their 
respective states) from oppressive national rulers (36). 

28. li~rlcrnlir;l I'nl~c,l:5, no. 51, p. 322. 
29. Calhoun, Cnll~~irrr~: h s i c  V~~c~rrrrrcvrls, 48, 36. 
30. Fcrlc~rnlisl Pnprrs, nu. 10, p. 79. 
31. Calho~rn.  Cnllrorrrr: Rnsic Docrcrrrc~rrts, 40-41. Uf 1833, Callioun was  speaking in 

terms of two great scctions, Northern and Snutlicrn. See Calhoun's speech o n  the 
Force Bill, February 75-16, 1833. Concerning this Senate speech, Jefferson Davis 
wrote, "I f  a young man should ask me \d iere  lie could in condensed form,  get  the 
best understanding of the institutions and duties of an  American patriot, I \\'auld 
ans\\.er in Calhoun's speecli in the Senate cln \vliat is kno\\fn as  The Force Bill" 
(Jefferson Davis, Tlrc Li/c nrd Chnrnclcr (I/ thc Hor~ornlilc jol~rr Cnld~c~dl Cnllrorc~~). 

32. Rcbrllior~ Rccord, 1:4. 
33. John C .  Callioun, "A Discourse on the Constitution and Covcrnnicnt  o f  the 

United States," in Tlrc Works cr/jolrrr C. Cnll~orrr~, ed .  liicliard K. Crallc (Ne\\' York: 
D. Appleton and Co., 1851-1856), 1:187. 

34. Two excellent books about this critical period are Gordon S .  Wood's '1111. 
Crcnliorr (I/ llrc Arrrcricnrr Rcprl~lic, 1776- 1787 (Ne\\v Yurk: 7 ~ 1 1 ~  Norton Library 1969) 
and Forrest McDonald's Noorrs Ordo Scclorttrrr (La\\.rence: University Press of Kan- 
sas, 1985). 

35. Farrand, ed. ,  Rccords o/ llrc f'cdcrnl Corrrv.rrliorr o f  1787, 1:249. The significant 
difference bet\veen tlie two plans were concisely stated by James Wilson. 

Virginia Plan proposes two branches in the Icgislature. Jersey a single legisla- 
tive body. Virginia, the Icgislative powers derivrd from the people. Jcrscy, from 
the states. Virginia, a single executive. Jersey, more than one. Virginia, a 
majority nf tlie legislature can act. Jersey, a small tvinority can contrul. Vir- 
ginia, the legislature can legislate o n  all national concerns. Jersey only o n  
limited objects. Virginia, can negative all state Iaivs. Jersey, giving power to thc 
executive tn compel obedience by force. Virginia, to remove the executi\,e hy 
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impeaclimcnl. jersey, o n  appl~c~ilion of a majority of slalcs. Virginia, for tlie 
estahlish~iicnt of inferior judiciary tribunals. Jersey, no provision. (1:260) 

36. Ibid., 1:291-93. Hamilton did not specify the procedure for selecting the 
justicrs; obviously, they were not to he elected officials. 

3% Ibid., 1:286; Fcdcrnlisl Pnprrs, no. 3, p. 41. 
38. Calhoun, "A Discourse," in Wc~rks o//c~hrr C. cn/lrorrrr, ed. Cralle, 1:340-41. 
39. I~cticmlisl I'nlsrs, no. 15, p. 108; no. 39, passim. 
40. Callioun, "A Discourse," in Works o~lolrrr C. Cnllr~~rrtr, ed. Cralle, 1:146. CaI- 

houri rcfcrrrd to Tlrc Fcrlcrnlist (i.c., I'ublius) as "contradictory througliout" and 
sp~i f ica l ly  singled out Fcdcrnlisl Pnliers, nos. 39 and 40 (see ihid., 1 :150-52). 

Chapter Three. Federalism and Popular Sovereignty 

1. Italics added. See appendix, herein. Of course, tlie Ninth and Tenth aniend- 
mcnts to tlie U.S. Constitution were not originally a part of the document. But the 
Constitution was ratified with the expectation that amendments such as these 
\vould he addcd within tlw not too distant futurc. (I'ublius's arguments against tlie 
inclusion of a bill of rights is addressed in chap. 4, herein). 

2. john C. Callioun, "A Discourse on the Constitution and Government of tlie 
United States," in 7-/rc Works (I/ lolrrr C. Cnll~orrrr, ed. Richard Crallc (New York: 
13. Apple-ton and Company, 1H5h), 1:130. 

3. Frank Moore, ed., Tlrc Kd~cdliorr Rccwd: A Dinry of Arrrcricnrr Ei~t11s (Ne~v Yurk: 
G. 1'. I'utna~ii, 1861-1866), 1:3. 

4. /orrrrml (I/ Ilrc Corrgrrss o/ llrc Cor~/cdcrntc Slnlcs o/ Arrrcricn, 1867- 7865, 7 vclls. 
(Wasliinglon. I3.C.: Government I'rititing Office, 1904-1005). 1:888. 

5. Corr,yrcssior~nl Glolr, 36111 Congress, 1st Sess., appendix: 6% As early as 1798, 
the phrase "several States" did not connote a consolidation of states. As mentioned 
carlicr, the Kentucky and Virginia resolutions stated that "tlie several States com- 
posing the United States, are not unitcd on tlle principles of unlimited submission 
to the General Governmcnt." 

6. James Madison, Alexander Hamilton, and John Jay, Tlic Fcdcrnlisl Pnlrcrs, ed. 
Clinton liossiter (New York: New American Library, 1961), no. 11, p. 90. 

Z "Each state retains its sovereignty, freedom and independence, and every 
Power, jurisdiction and rights, which is not by tliis confederation expressly dele- 
gated to the United States, in Congress assenibled" (Article 11, Articles of Con- 
federation, ratified and in force on March 1, 1781. In Henry Steele Commager, ed., 
Docrrrrrcrrls [I/ Arrrcricxrr Hislor!/, 2 vols., 8th ed. INew York: Appleton-Century- 
Crofts, 19681, 1: l l l ) .  

8. Fcticrnlisl Pnprs, no. 21, pp. 138-39; no. 11, p. 91. 
9. lorrrrrnl o/Ilrv Crrr~~vrrss o/llrc Corr/cticrnlc Slnlcs I:% 

10. Calhoun, "A Discourse," in Works o/]olr)r C. Cnllro~rr~, ed. Cralle, 1:276. 
11. See appendix, herein. 
12. Moore, ed., Rclrclliorr Rccord, 1:3. Once again, compare tliis to the Kentucky 

and Virginia resolutions, which state that "tlie Government created by tliis compact 
was not made tlie exclusive or final judge of the extent of tlie powers delegated to 
itself; . . . but in all other cascs of compact among parties having no coninmi Judge, 
cach party has an equal right to judge for itself, as well of infractions as of the mode 
and mcasure of redress" (Commager, ed., DoclrrrrolIs i/Arrrc~ricnrr Hisliiry, 1:178-79). 

13. Fc~icrnlisl Pnprs, no. 44, p. 28% 
14. In his speech on the lievenue Collection Bill (known as tlie Force Bill), Fehru- 

ary, 1833, Calhoun analyzed the various interests and how they are organized. His 
reference to "sovereign political bodies" is synonymous with states (see John C. 
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i Callioun, Cnllrorrrr: Bnsic- Doc-rrrrrcrrls, ed. John h,l. Anderson ISlalc Collcgc, 17'i.: Bald 
Eagle I'ress, 19521, 155). 

15. Ibid., 45. 
10. Ihid., 29. 
1% "By a faction I understand a number of citizens, whether amounting to a 

majority or minority of tlie \\4iole, \vho are united and actuated by some common 
impulse of passion, or of interests, adverse to tlie rights of other citizens, or to the 

I permanent and aggregate intcrcsts of the community" (Fc~ic.rnlis/ I'nlrc.ru, no.  10. 
p. 78, \vliicli also provides a concise rxplication of the c\tcndcd rrpublic). 

18. Ibid., no. 10, p. 83; Callioun, Cnllrorrr~: Bnsic Doc-rrrrrc.~rls. 38-39. 
19. Ibid., 39. Regarding the lioniogenccius coniniunil): Callioun contended: 

lio\\~c\vr small thc comniunity may be, ,ind Iio\\.cvcr I io~ i i~gr~ ico i~s  its intcr- 
csts, tlie moment thc C;ovrrnmrnt is pi11 into opcralion, as soon .is i t  bcgins to 
collccl taws, arid to iliakc appro wi,ilions, tIlc.diffcrcwt porlions of tlir conimu- 
nity niust, of necessity hcar dilferent a11d opposing relations in rrfcrc~icc to 
tlic action of thc Govcrnnicnt. There niust incvi!ably spring 1117 two intcrcsts- 
a direction and stocklioldcr inlerrsl; a n  intcrcst profit in^ I.\' the, .letion of the 
Govcrnmcnt, and inlcrcslcd in iricrcasing it.; po\vcv.s and xtioo; and anotlicr 
at \\host npcnse tlic pcilitical ni.icliinc is kept in motion. (ibid.. 176) 

The states arc also sul~jcct to this basic division into " t ~ v o  intcrcsts." hut the division 
is aggr.ivated at Ilic national Icvcl bccausc. of its incrrascd Iwtcrc>gcnc*ity. I ' i ~ b l i ~ ~ s  
ackno\vledged tliis distinction \vlicn he w o t c ,  "Extend tlic sphcre and ),oil take in a 
greater variety nf parties 'ind interests" (Fcric.rnlis/ I1nlrcrs, no.  10, p. 83). 

20. Fc~icrnlisl Pnpcrs. no. 10, p. 80; Callioun, Cnllrc~rrrr: Rnsic Dorrrrr~~~rrls, 48. 
21. Ihid., 48-50; F~~ricrnlis/ I'tilrcrs, no. 45, pp. 292-93. 
22. Ibid., no .  33, p. 204. \Vitliin tlic ccintcxt of no. 33, Ilaniilton \vas oLi\~iciusly 

using "political societies" synonyniously \villi states, and "political society" with 
national government (201-5). In tlie convention debates, Edniund Racidolpli .idvo- 
catcd,that "all laws to the particular States contrary to the Constitution or la\\,s of 
tlic United States to he utterly void; and the better to pre\vnt such la\vs from being 
passed, tlie Governor or I'resident of each State shall he appointed by tlie General 
Governnient and shall have a negative upon the la\vs 'ibout to he passed in tlie State 
of \vhicli he is Governor or President" (Max Farrand, ed., Tlrc Rrrords of llrc Fcdc~nl 
Cnrrzrorliorr of 7787, 4 ~01s. (New Haven: Yale University I'ress, 19111, 1:293). 

23. Calhoun, Tlrc Workso~/olrrr C. Cnllro~rrr, ed.  Crallc, 1:124, 145. 
24. Fcdcrnlisl Pnlrcrs, no. 51, 321-22. 
25. Ibid., no.  10, pp. 78, 79, and passim. 
26. This is similar to Adam Smith's ncitioci of tlie "invisible hand" in the distrihu- 

lion of resources. 

I As cvrry individual, Ilicrcfore, endeavors as much as lie c.in 170th to employ 
Iiis capital in the support of his donics~ic ~riduslr): and so to di1.1~1 that indtrs- 
try that its produce may he of the greatest \,aluc; as e\wy indi\ridual neces- 

I sarily labors to render tlie annual rcvcnuc of the society ,is grc.11 as hc can. I le 
generally, indvcd, ncitlier intcnds to promote the pirhlic inlrrest, nor knows 
ho\v much he is in tliis, as in many other cascs, Icd by .in invisible hand to 
proniole an end \\4iirli was no part of his intention. (Adam Sniitli, Arr Irr~lrtir!~ 
irrlotl~c Nnl~rrcnr~ri Cnrrscs of 1l1c W~nlllr of Nnlirirrs. cd. Ednpin Cannan [Chicago: 
The Univcrsit y of Chicago I'ress, 19761. 477-78) 

22 Fcticrnlisl Pnlrcrs, no. 10, p. 79. 
28. Callioun, Cnll~o~rrr: Bnsic- Doc~rrrrcrrl~. 47. 48, 49. Northern declamations against 

the enforcement of tlie fugitive slave Imvs and their contentions against the Dlrd 
Scoll v. Snrrdford Supreme Court decision, as n d l  as the. emergence in tlic 1850s of 
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tlie sectional two-party system, substantiated, from a Southern perspective, Cal- 
houn's warnings. 

29. Moore, cd., K~~llclliorr R ~ ~ o r r l ,  1:3% 
30. 1. K. I'aulding, Slnlr Srir~i7rri~rrlynrrd llrr Dorlrirrr of Corrriorr, Charleston, 1860, 

pp. 6, 28. 
3 1 .  /ortrrrnl of llrc Corrgrrss of llrc Corrfcdcrnlc Slnlrs 1:s. During the debates on  the 

Constitution, there was a proposed amendment that would have made explicit the 
conslitutionality of secession; however, theaniendment was tabled with apparently 
little controversy. 

32. Jefferson Davis, Tlrc Riw nrrd Fnll of llrc Corrfcdcrntc Gozicrrrrrrcrrl, 2 vols. (New 
York: D. Appleton and Compiny, 1881), 1:172-73. 

33. IJa~iiel J. Elazar and john Kincaid, eds., Corvrrnrrl, P~ilil!/, nrrri Corrslilrrliorrnlisrr~ 
(New York: University Press of America, 1980). 11. At a crucial niomenl during the 
secession crisis, President-elect Lincoln chose to deempliasize this quality of the U.S. 
Constitution when, in his March 4, 1861, inaugural address, he confronted the 
South with the following challenge: "All profess to be content in the Union, i f  all 
constitutional rights can be maintained. Is i t  true, then, that any right, plainly 
written in tIieConstitution, has been denied? I think not. Happily the human mind 
is soconstituted that no party can reach to the audacity of doing this. Think, i f  you 
can, of a single instance, in which a plainly written provision of the Constitution 
has ever been denied" (Corr,yrrssiorrnl Glolic, VoI. 30, March 4, 1861, 1434). Of course, 
many secessionists would answer in the affirmative; nevertheless, what is signifi- 
cant is Lincoln's reliance upon "what is plainly written in tlie Conslitution" in 
contradistinction to the implied constitutional powers that are niore closely linked 
to tlicgood faith of tlw partics as emhodied in the unwritten assumptions implicit in 
the, document . 

34. See appendix herein. A. L. t lull, "The Making of the Confederate Constitu- 
tion," Sorrllrcrrr Hisloricnl Sncicly Pnl~rrs 28 (1900): 291. 

35. Cf. Fcdc.rnlisl Pnlws, no. 10, p. 79. 
36. Ihid., no. 51, p. 324; no. 10, p. 78. I'ublius was reiterating the Lockean 

position: 

Tliccomnionwealtli seems to me to be a society of men constituted only for tlie 
procuring, preserving, and advancing their own civil interests. Civil inleresls I 
call life, liberty, health, and indolrncy of body; the possession of outward 
things, such as money, lands, liouscs, furniture, and the like. . . . Now lliilt  
the whole jurisdiction of the niagistrale reaches only lo these civil concern- 
ments, and that all civil power, right, and dominion, is bounded and confined 
lo tlir only carp of promoling ~l i rsc  things; and Iliat i t  nrilhcr can nor (lug111 in 
.iny minnrr lo hr cxtcndcd to tlic salvation of souls. (John Locke, "A Ixltcr 
Concrrning Toleration," in "Tlrc Srrord knl isc  (if Cirri1 Goi~crrrrrrcrrl" and "A 
Lrllu Corrrcrrrirrg X)lrrnliorr," ed. J. W. Cough [Oxford: Basil Blackwell, 19461, 
126-27). 

37. Clrnient Eaton, Tlrc Mirrd of llrc Old Sorrllr (Baton Rouge: Louisiana Slate 
Univ~rsity I'ress, 1964), 158-80. 

38. T. R. R. Cobb, Srrbslnrrcr ~ ~ f n r ~  Addrcss of T. R. R. Colili, lo His Corrslilrtcrrls of 
Clnrk Corrrrly, Allril 6111. 1861. in James D. Richardson, ed. ,  A Corirl~ilnliorr of llrc 
Mcssnps nrrd Pnpcrs of llrc Corrfcdcrncy (Nashville: United States Publishing Com- 
pany, 1906). 1:32, 34, 36, 4, 7 

39. Ulrich Ronnell Phillips, ed., Tlrc Corrcsliurrdctrcc ofRo11crl Toorrrlts, Alrsnrrdcr H. 
Slcl~lrt~rrs, nrrd Hozi~cll Col~b (New York: Da Capo Press, 1970), 555. 

40. Richardson, ed., Corrrpilnliorr, 1:32, 34, 36. 
41. This is not to imply that the Northern states were not experiencing a similar 

religious awakening during the same period. Their dogmatic denunciations of slav- 
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cry and adherence lo "higher law" doclrine arc I\\.o manifeslalio~is of a similar 
experience. 

42. Fcrlcrnlisl Pnl~crs, no. 33, p. 204. 

Chapter Four. The Bi l l  of Rights 

1. See Irving Rranl, Tlrc Bill of Ri~lrls: 11s Ori~i r r  nrrd Mcnrrirrg ( N e w  York: New 
American Library, 1965), 11-22. 

2. Rliodc Island \\,as, ncvcrlhc~lcss, comniilted lo a dcclaralion o f  r ights applica- 
ble to Ilir nalional govcrnmrnt. As a n1allc.r of f ad ,  in its docunicnl of ratification i t  
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ed., Tlrc Dcl~nlrs irr llrr Sct~crnl Slnlc Corrwrrliorrs orr llrr Adtil~liorr I/ Ilrc Fcdcrnl Corr- 
slilrtliorr, 5 \ ~ l s .  I\Vashinglon, D.C.: Taylor and Maury, 1854], 1:336-37). In 1787, the 
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(see Benjaniiri P. I'oore, ed. ,  Tlrr F~rlrrnl nrrd Slnlc Corrslilrrlictrr~. Colorrinl Clrnrlcrs, 
nrrrl Ollrrr Or~nrric. Lnzils o~fllrr Llrrilcd Slnlrs, 2 \ d s .  (\Vasliinglon, D.C.: Government 
Printing Office. 1877). 1594-1614. 

3. Those slales are tvlassacliuselts, Ne\v I lampshire, Nc\v \li,rk, and R h o d ~  
Island. See Elliol, cd., Drlml~s. 1:322-37. 

4. I'oore, F~vfrrnl nrrd Slnlr Corrsli'rrlior~s, 1908-9. 
5. James Madison, Alexander I lamillon, and jolin Jay, 1 7 1 ~  Fcrl~.rnlisl I'c~/rcrs, ed .  
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