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Preface 

me rnvrncrnrion in rhc Conm'nrion of cemin rishrr 
shall nor be c o m r ~ e d  ro deny or dirporagc others 
remined by the people (Ninrh Arnendmmr, 1791). 

Our form of govrrnmenr may n m i n  norWrWthrr(lnding 
lrgirlarion or decision, buc ar long ago ohrrrved, ir 
is with gOVCmmcnfs, nr wirh nligiow, the form may 
sunrive rhe substance of rhc fairh (Chief Justice 
Melville W Fuller. Champion v. Ames [1903]). 

This book focuses attention on the inherent tension between judicial 
review and popular control in the articulation of unenumerated rights. 
As has been the case with most of the other aspects of our partly federal 
and partly national republic,' this area of jurisprudence may prove to be 
very instrumental in the ongoing transition from the traditional model 
of federalism in which the States had meaningful public policy preroga- 
tives within their respective iurisdictions. to a model of nationalism in 
which the States are merelv administratiyee&nsions & h e  United States 
Government. Within the context of American federalism, this book pro- 
ceeds to address the diminishiqgqlevance of the original N i t h  Amend- 
ment to the meaningful rul oblaw the articulation of unenumerated 
rights. As the wisdom of the 0 -Federalists and Antifederalists- 
attests, what is at stake is the diminution of a principal comgpnent of 

e c o n s t i t u i 6 n a l  heritage, tile fundamental right to be self-governing 
the context of consti~tionally qmi-sovereign States. 

To make my case 1 have tracked the Ninth Amendment in its tradi- 
tional and evolving forms. This does not mean that the Ninth Amend- 
ment is unique in the articulation of nationalized rights, the corpus of 
constitutional law manifests the importance of other constitutional ele- 
ments, such as congressional commerce powers, the due process and 
equal protection clauses, and the various penumbras and emanations 
from other constitutional provisions. But the Ninth Amendment does 
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provide us with a constitutional platfonn from which to view signifi- 
cant developments in the ongoing nationalization of unenumerated con- 
stitutional rights; from the vantage point of the Ninth Amendment we 
can survey juridical developments that have and probably will continue 
to significantly alter American constitutionalism in the public policy 
area of unenumerated rights, the 1994 Republican party's electoral suc- 
cess notwithstanding. Toward that end, chapter 1 analyzes the current 
debate over Ninth Amendment rights; chapter 2 utilizes the privileges 
and immunities clauses as instructive about the traditional relationship 
between the states' police powers and unenumerated fundamental rights; 
chapter 3 analyzes the critical role of academia in the fust half of the 
twentieth century and its impact on jurisprudential developments; chap- 
ters 4 and 5 concentrate on national and state case studies; chapter 6 
analyzes an enumerated fundamental right and its modification by cre- 
ative jurisprudence; chapter 7 contrasts mutually exclusive theories of 
two contemporary scholars, thereby making clear two distinct tracks 
future constitutional developments may take; and chapter 8 offers a prop 
to the collapsing federal constitutional structure. 

Note 

1. See l%c Federalisr Papers 839, ed. Clinton Rwiter  (New York: New American 
Library, 1961). 

The Promise of Judicial Federalism 

As we approach the close of the twentieth century and prepare to 
embark on the twenty-first, it behooves us to determine the relevance of 
American federalism in the high conflict and high salient public policy 
area of unenumerated rights. The cardinal principle of our political cul- 
ture, that "Governments are instituted among Men, deriving their just 
Powers from the Consent of the Governed,"' was not to be suspended in 
the articulation of unenumerated rights; qualified yes, suspended no. 
By evaluating Ninth Amendment constitutional law developments, we 
can discern the extent of unenumerated rights public policy conformity 
with this cardinal principle. Of course, the US. Supreme Court is the 
institution at the center of this analysis due to its constitutional respon- 
sibility for authoritatively adjudicating rights controversies, which in 
turn netessitates determinative decisions about the role of the states in 

J 
the federal system and the manner and extent of popular control over 
the articulation of unenumerated rights.' 

There currently is substantial confusion about what the role of the 
states is and should be, as is evidenced by a lack of scholarly consensus 
on the relevance of American federalism. One scholar contends that "fed- 
eralism has fallen on hard times. It has lost its meaning in American 
politics not only as a result of centralizing tendencies in government but 
also as a result of the failure of scholars tanourish the idea of it."'An- 
other maintains that the demands of national commerce necessitate the + 

end of historical federali~m.~ Some have gone so far as to issue post- 
mortems on American federalism, maintaining that American federal- 
ism does not merit scholarly attention because reference to it is illusory." 
Claims such as these are cause for concern becauseof the inherent value 
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of a viable federal system in maintaining constitutional government 
grounded in the popular control and consent of the g ~ v e r n e d . ~  

Remarkably, scholarship about judicial politics presents us with a some- 
what more positive picture of federalism's future: "State constitutional 
law has been reemerging for the last twenty years. The once new judicial 
federalism-as the increased constitutional activism of state courts em- 
ploying independent state law has felicitously been styled-has been 
welcomed, promoted, and urged as an antidote to the U.S. Supreme Court's 
retrenchment in civil rights and liberties in the Burger-Rehnquist era."' 
Moreover, "since the early 1970s, state courts of last resort have issued a 
growing number of decisions in which provisions of state constitutions 
have served either as  independent grounds or as the only grounds for 
ruling on questions of individual rights and liberties.. . . Since 1977, state 
high courts have rendered at least 217 rights-affirming decisions based 
upon provisions of their state constitutions-approximately a 131 per- 
cent increase in the number of such decisions over the 94 decisions issued 
during 1950-1977."8 

Such statistics are facially encouraging for advocates not necessarily 
of federalism, but rather a liberal state court response to what is perceived 
to be a conservative leaning US.  Supreme Court. However, citing such 
data verges on the nondescript. The US. Supreme Court's willingness to 
permit state courts to adjudicate state cases involving rights is not syn- 
onymous with permitting the states to deviate from national standards? 
Other explanations are more credible, such as the practical attempt to 
reduce the federal courts' case loads by chameling cases to the state 
courts.l%ut what is significant is that the U.S. Supreme Court has not 
tolerated substantive state deviations from its vision of unenumerated rights 
A d  the application ot rrs vision on 6 states through the ~ o a n t h  
Amendment." Thus, claims of a reinvigorated judicial federalism are pre- 
mature, superficial, and inconsistent with pronouncements that either an- 
ticipate or declare the final days of American federalism. By focusing our 
attention on N i t h  Amendment jurisprudence, we can better discern just 
how promising the new judicial federalism is in particular, and the long- 
term prospects for American federalism in general. 

There are two important 
ment jurisprudence: first, 

of Judicial Federalism 3 
n L 

signed to reaff' a federal approach to the 'culation of unenumerated 
rights, and seco the original design been displaced with a na- 
tionalized approach u in ce of unenumerated rights. Con- 
sequently, the Ninth Amendment is integral to American federalism and 
can be utilized to either support or undermine it. Moreover, nationalis- 
tic and federal paradigms of unenumerated rights are not necessarily 
compatible, and may at times be mutually exclusive. Procedurally the 
U.S. Supreme Court's willingness to write its understanding of un- 
e-ts into the Ninth Amendment is incompatible with a 
federal model of the N i t h  Amendment through which the states could 
exercise prerogatives in the articulation of unenumerated rights 

t-rated r i e h t s n f  . . w 

thmespective jurisdictions; pre 
ith the states func- . . . . tionine as cpasi-sovereign entities in v ~ w t  

-.I2 It is beyond dispute that the nationalization of 
unenumerated rights presents a diminutive impact on the role of the 
states in the federal system." In other words, national uniformity and 
state diversity are conversely related. 

The U.S. Constitution was designed to accommodate degrees of di- 
versity among the states and between the state and the national govem- 
ments. Publius forewarned that "the State governments will too naturally 
be prone to rivalship with that of the Union, the foundation of which 
will be the love of power."'* Implicitly Publius was acknowledging that 
there would be diverse interests among the states and between some 
states and the national governmenl; the federal arrangement was de- 
signed to accommodate such diversity by sanctioning public policy di- 
versity. In the absence of this federal model, the framers would ask, 
how can public policy be grounded in popular control and popular con- 
sent? This does not mean that when public opinion culminates in a na- 
tional consensus that a federal approach to public policy should be 
preempted by national uniformity with, I might add, the blessings of the 
national branches of government, particularly the U.S. Supreme Court, 
even though the national policy in question is, for the time being, 
grounded in popular consent and control. Because public opinion waxes 
and wanes, the extent to which political power is exercised by the na- 
tional or state governments should not depend on the current political 
climate and the issue@) in question, but rather on constitutional terra 
firma. The framers would remind us that political power has an encroach- 
ing nature and one should not expect the power distribution between 
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POLEMICS & EXCHANGES 

On Multiculturalism mcnt and the Politics of Creative Turispru- 
dence (September 1996), then Professor 

whi le  G~~~~~ Watson ("Don't Give Us DeRosa is justified in his concern that 
India," September 1996) is essentiall! the judges might misapply the Ninth 
correct in his critique of multicultural- Amendment, as they have other general 
ism, he misses the mark in his interprets- phrases. such as "due process" and 
tion of a passage from Paradise Lost. "equal protection." In recent years, the 
Watson cites the lines in which "Colum- justices have indeed taken it upon them- 
bus found the American so girt / With selves to become "statesmen," who see 
feathered cincture, naked else and wild their mission as "problem solvers" for a 
. . . " as evidence that Milton held the "changing society." Of course, such was 
Caribs as "gloriously innocent before not the role of the judiciary envisioned 
Europeans came to corrupt them, much by the Framers. 
like Adam and Eve at the Fall." On the But the Ninth Amendment is not a 
contrary, Milton implies that the near- threat, as Professor DeRosa fears. To the 
naked Americans are as tainted with contrary, this long-dormant clause of the 
Adam's sin as the explorer who discovers Bill of Rights may become the antidote 
them. It is not the quantity of clothes to unlimited expinsion of federal power, 
that counts but  the fact that one is as was no doubt intended. As Madison 
clothed at all. Adam's sin is seen to per- told his colleagues in urging them to sup- 
vade all times and all cultures, staining port the Bill of Rights: "I believe that the 
all of humanity, and one should not be great mass of the people who opposed it 
deceived by the appearance of inno- [the Constitution] disliked it because it 
cence. Milton offers an anticipatory did not contain effectual provisions 
debunking of the Rousseauian "noble against encroachments on particular 
savage." rights, and those safeguards which they 

All of which leads me to my ultimate have been long accustomed to." As the 
point, namely, that multiculturalism drafting of the Bill of Rights (Madison 
tends to ignore just these sorts of univer- referred to them as "exceptions to the 
sal truths: we all are sinners; our ances- grant of power") progressed, it became 
tors have oppressed and been oppressed clear that a list of rights would become 
in turn; we all dwell in the threshold of awkwardly lengthy. But Madison ac- 
the charnel house, and yet we all are knowledged a problem that any listing of 
called to redemption; we are summoned rights would pose: "It has been objected 
by love and beauty. I do not know why also against a Bill of Rights, that, by enu- 
multiculturalists exaggerate the differ- merating particular exceptions to the 
ences of color, creed, and language while grant of power, it would disparage those 
they ignore or disparage the universal rights which were not placed in the enu- 
truths of the human condition. Perhaps meration; and it might follow, by imp& 
they act out of a perverse hatred of any- cation, that those rights which were not 
thing that smacks of authority, in which singled out, were intended to be assigned 
case they are like Milton's Satan whose into the hands of the General Govern- 
identity is his hatred of God. It is a mis- ment, and were consequently insecure." 
erable existence to be defined by what The  solution? The Ninth Amendment, 
one hates rather than what one loves- which states: "The enumeration in the 
which is, 1 suppose, indifferent consola- Constitution, of certain rights, shall not 
tion for those of us on the losing end of be construed to deny or disparage others 
the culture wars. retained by the people." 

-Hayden Head I believe that this clause, rather than 
Irving, TX being a l r t h e r  conduit for expansion of 

federal power, is our primary way of 
checkineit. Since it is the ~ e o o l e  them- 

On the Ninth 
Amendment 

" 2 , ~~~~~ 

selves who retained these rights, howev- 
er, it is the people who would logically 
define them. It is obvious that Hamilton 
was much too optimistic in Federalist 78, 

If George Carey is correct in his review of where he expects the Court to side ulth 
Marshall DeRosa's The Ninth Amend- the will of the people in defending tradi- 

earlier periods. In I V Y 1  nearly halt the a current total or $ 1 . ~  trllllon. $ 1 7 ~  mar mnerlca s r l x  cu w u t t u  rcuuurrrrc .~ . 3 ., 1 ..,. . 



tional (Ninth Amendment) rights. In- 
deed, the Court has become the instru- 
ment by which minorit! interests rule 
the n~ajoritv. The Congress would be a 
more logical institution to provide the 
mechanism. Since its members also take 
the oath to uphold the Constitution, 
Congress could enact legislation estab- 
lishing the national initiative and refer- 
endum to define Ninth Amendment 
rights. T h e  result of such a process 
would be binding, and not subject to ap- 

peal in the federal courts. 
-loseph M. Salmon 

Dothan. AL 

Dr. DeRosa Replies: 

I can appreciate Mr. Salmon's Ninth 
Amendment romanticism; unfortunate- 
ly juridical developments and congres- 
sional politics make it highly improbable 
that the Ninth Amendment will be uti- 

lized as a meaningful check on the na- 
tional government's usurpation of the 
police power prerogatives of the states. 
To the contrary, the Ninth Amendment 
will-in thc not too distant future-be 
contorted into an even more significant 
weapon in the national government's ar- 
senal of political power aggrandizement, 
the Framers' intentions notwithstanding. 
It is this realistic view of things to come 
that 1 explicate in my book, which I hope 
Mr. Salmon will read. 

PERSONAL BANKRUPTCIES are 
being filed at a rate 25 percent higher 
than in 1995, and if the current rate is 
maintained, the absolute numbers, esti- 
mated at 1.1 million, will surpass the  
record of 900,000 set in 1992. The situa- 
tion surprised the New York Times (Au- 
gust 26, 1996) because normally high 
bankruptcy rates occur during recessions. 
We are in the fifth year of economic re- 
covery, however, according to the ex- 
perts. The problem, therefore, must be 
due to greed and personal irresponsibili- 
ty. Banks are offering credit cards to peo- 
ple who would not have qualified in the 
past and, anyhow, the American people 
no longer feel that bankruptcy is a dis- 
grace. Tom, a practical nurse from Cam- 
bridge Springs, Pennsylvania, said of his 
Chapter 7 bankruptcy, "I don't look at it 
as a cop-out. I'm just taking advantage 
of one of the opportunities the Govern- 
ment offers." [ Ie relieved his guilty con- 
science by referring to the bankruptcy 
declared by Rockefeller Center. We 
Americans are so irresponsible. It is hard 
to see why the Times puts up with us. (It 
was a Japanese consortium that owned 
Rockefeller Center, but let that pass.) 

Other explanations lie near to hand. 
For one thing. we no longer measure 
prosperity by the Gross National Prod- 
uct, but by the new Gross Domestic 
Product. which. inter olia. counts as 
American prosperit! profits made in the 
United States b \  foreign firms, for exam- 
ple on television sets or VCRs. 

A study issued by Visa International 
seems to show a striking difference horn 
earlier periods. In 1991 nearly half the 
bankruptcies were attributed to "job 
problems." Now 15 percent are attribut- 

ed to "unemployment" while 29 percent 
are filers who are "overextended." Irre- 
sponsible Americans again! La\\?er Alan 
A. Aaron of Midland, Texas, describes 
the vast majority of recent personal 
bankruptcies as "a husband and wife 
working where everything seems to be 
going the right way, except they have 
more money going out than coming in." 
Mr. Micawber, call your office! Other 
observers have a different view. "Down- 
sizing is the current theme here," says 
Jonathan Kohn of Newark. Ms. Jeannie 
Seeliger of Jersey City told the Times, 
"We have people who have lost jobs in 
banking, on Wall Street, you name it, ev- 
ery field I can think of, and it has a ripple 
effect." 

The  role of downsizing in the current 
bankruptcy crisis is disguised by the flex- 
ibility of the United States economy. A 
recent government study, reported in the 
Times on August 23, discovered 8.4 mil- 
lion people pushed out of their jobs in- 
voluntarily from 1993-1995. Most of 
them found nem jobs, but only a third 
were paid their old salar\ or better. You 
and your wife are both working, a situa- 
tion historically true of economically 
precarious times. One of you is down- 
sized and has to take a job at a consider- 
able cut in pay. There is no comparable 
cut in your continuing expenses, which 
may include a mortgage, and the cost of 
rollcge or privatc school. For many fam- 
ilies the choice is between a life reduced 
to the level of the Victorian shabbygen- 
teel, or horrowing. Consumer debt is 
growing at the rate of nine percent, with 
a current total of $1.2 trillion, $350 
billion of which is on credit cards. Visa 
Internatjonal estimates that one out of 

cvery 100 households 1 declare 
bankruptcy this year, with a debt averag- 
ing 5.3 times its annual income. as op- 
posed to 3.5 in 1988. 

Government figures show unemploy- 
ment at 5.1 percent, a seven-year low. 
,According to the papers, this good news 
caused Wall Street to rebound from a se- 
rious drop on the day before the news 
was announced (September 6). Louis 
Rukeyser of PBS had a different version. 
T h e  news of low unemployment was 
leaked on Thursday, September 5, and 
Wall Street, in fear of Alan Greenspan's 
raising interest rates, sank some 50 
points. W h e n  the  full report was re- 
leased the next day, careful readers could 
see that about a third of the new jobs 
were in government and so no sign of a 
healthy economy. (Much the same is 
true of the 10 million jobs the President 
keeps telling us he has created. His poli- 
cies did have a role in creating many of 
them, but they are paid for with taxes, 
not vice versa.) As a nation and as indi- 
viduals, we owe far more than we can re- 
pay. 

Is there a way out of this mess? Yes, 
but first we must face the fact that 
downsizing, the loss of good jobs over- 
seas, is the result of our headlong plunge 
into the whirlpool of the global econ- 
omy. Our  first mission is to protect 
American jobs by protecting American 
farms and businesses. Economic histori- 
ans Alfred E. Eckes, Jr., in Opening 
America's Market (1995), and Paul 
Bairoch in Economics and World History: 
Myths and Paradoxes (1993), have shown 
that America's rise to world economic 
hegem~ny and the spread within Ameri- 
ca of prosperity occurred at times 

CULTURAL REVOLUTIONS 
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would have been readily recognized as a violatio 
right to be self-governing, as that right was 
functioning as effective checks on the 

ated rights and U.S. Supreme Court managed Ninth Amendment un- 
enumerated rights should not be dismissed as trivial?' Of the numerous 
rights included in the body of the text and its subsequent amendments, 
there is no mention of subordinating the state constitutions and stat- 
utes to higher laws as de f i ed  by the US. Supreme Court. All consti- 
tutionally recognized rights are subject to modification through a 
political process, namely the amendment process described in Article 
V. Only four provisions of the Constitution even hint at limiting the 
amendment process. Three of these provisions are found in Article V, 
which (1) protect the importation of slaves until 1808; (2) prohibit 
capitation and other direct taxes levied by the national government 
upon individuals; (3) protect equal state suffrage in the U.S. Senate, 
and less directly; (4) Article VI, which states that "no religious Test 
shall ever be required." Other than these four instances,= the afnend- 
ment process is an open conduit for state participation in the defini- 
tion of nationally recognized rights, and that participation is premised 
upon the fundamental right to be self-governing within a federal frame- 
work. Conversely, according to one recent commentator, the Ninth 
Amendment answers in the negative the fundamental question of 
"whether the Framers intended the Constitution to protect a limited 
list of individual rights, freezing forever the political and social mores 
of eighteenth century Ameri~a."'~ According to this view, the Ninth 
Amendment is at the disposal of the federal courts, serving as an open 
constitutional window through which judicially sponsored political 

l and social change can blow. However, such emphasis on the Ninth 
Amendment for political and social change is misdirected; historically 
it has been the legislative and amendment processes of the nat~oniind 
states that haye functloned as the engines of governmentally protected 

contradistinction to the Ninth Amendment serv- i y + & a ~  r i E w '  
ing as a grab bag of unenumerated rights for the U.S. Supreme Court. 
To the extent that the Ninth Amendment is interpreted by the U.S. 
Supreme Court as a conduit of innovative political and social mores, 
to the same extent states are required to concede popular control over 
the effected areas of public policy. 

The tension between state-based popular control over unenumer- V "' 

0" 

The Pmmise of Judicial Federalism 7 

When the Constitution is kept distinct from the Declaration of Inde- 
pendence, popular control over rights policies within the states becomes 
clearer. Unlike the Declaration, which is committed to the proposition 
that "all men are created equal,"" the Constitution is committed to 
right of the people to be self-governing within the federal f e ~ o r k . ~ '  
Unlike the Declaration, the U.S. Constitution is primarily omocratic, 
that is, "characterized, not by objectives, but rather by its m Y' e of op- 
eration and devotion to a body of laws which codified that mode."19 The / 
Constitution delineates the processes through which the people are to 
govern themselves. Thus, the U.S. Supreme Court poses a serious threat 
to the constitutional order designed to facilitate self-government when 

Wiclic., 
it claims that the U.S. Constitution, or higher law as incorporated into / 
the Ninth Amendment, inherently guarantees to every citizen certain 
rights, which members of the bench believe to be requisite to civiliza- 
tion, progress, humanity, or standards of decency, and then proceed to 
incorporate their understanding of these otherwise unspecified rights 
into constitutional law.'"This higher law incorporation is sanctioned by 
a teleocratic view of the Constitution, which 'has come into fashion 
only during the last few decades and has all but destroyed the original 
Constitution." According to Forrest McDonald: 

This is the notion that the desien of the Constitution was to achieve a certain kind 
w 

of socicly, one bared upon abstract principles of natural rights or justice or equal- 
ity or democracy or all of the above. I t  holds that the specific provisions of the 
d&ument arc of secondary importance or none at all; what counts are the "prin- 
ciples" it supposedly embodies. usually principles based upon the Declaration of 
Independence or Lincoln's Geltysburg Address. neither of which has any shnd- 
ing in law." 

Of course, higher law has and does influence American law and court 
procedure, but it was not the intent of the framers to permit innovative 
US. Supreme Court higher law doctrines to displace the constitution- 
ally sanctioned state prerogatives regarding rights. The US. Supreme c, urt's reliance on higher law doctrines, as a rationalization for voiding 
state policies, is problematical because it runs counter to Article VI, 
which stipulates that "this Constitution, and the Laws made in Pursuance 

3 
thereof" are supreme. In conjunction with a proper understanding of the 
Ninth and Tenth Amendments,)' it is evident that a U.S. Supreme Court 
judicial transfusion of higher law into American constitutional law, which 
strikes down state statutes that establish parameters of rights inconsis- 
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tent those US. Supreme Court preferred higher law standards, is in ef- 
fect subordinating American republicanism to juridical abstractions. 

In the original American federal system the sorting out of rights was 
the responsibility of the respective states' political processes and the na- 
tional amendment process. Nevertheless, the US. Supreme Court has a 
critical function in the articulation and enforcement of rights, and cer- 
tainly the Court's performance can be evaluated along the lines of social 
and legal principles and praised or criticized accordingly. However, any 
short-term advantages based upon social and legal arguments in a par- 
ticular case (or cases) may have impo t long-term consequences detri- Cmrn . 
mental to popular control and its iacdttator e erican federalism. 
Accordingly, the merits of a particular w e  should not be considered in a 
political, social, or legal vacuum, but placed in the larger theoretical con- 
text of American federalism, at least until the following fundamental thw- 
retical (and, I might add, recurring) question is satisfactorily resolved:.In 
what manner and to what extent should the U.S. Supreme Court's pre- 
emption of the popular control basis of rights be tolerated7 

There are several perspectives from which this question should be 
addressed. The fust involves the constitutional prerogatives of the people 
within their respective states to be self-governing. It is problematical 
for a viable federal system when the public policies of a state violate 
rights that are essential to meaningful participation in the democratic 
process. As Justice Stone maintained in United States v. Carolene Prod- 
ucts Co. (1938). these procedural participatory rights have privileged 
judicial protection; as a result, the Supreme Court's nullification of state 
policies that unconstitutionally limit access to political participation is 
certainly within the purview of judicial review.)' This is a significant 
Court responsibility. If public policy is to be the product of a self-gov- 
erning people, then it is essential for the channels of political participa- 
tion" to be open to all "qualified"  citizen^,)^ irrespective of majority or 
minority status. The Supreme Court's authority for such intervention is 
grounded in Article IV, section 4, which stipulates that "The United States 
shall guarantee to every State in this Union a Republican form of Gov- 
ernment." The republican form of government the framers had in mind 
was grounded in popular control through a scheme of representati~n.~~ 
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In the event that entrenched interests detract from or usurp popular con- 
trol, the U.S. Supreme Court has a constitutional responsibility in rein- 
stating it, due to the fact that certain constitutional provisions (i.e., Article 
IV, section 4,)' and amendments XV, XVII, XIX, XXIV, and XXVI) and 
the theoretical underpinnings of the national and state constitutions pro- 
vide for government accountability through popular control of the gov- 
ernmental process. 

Second, if the federal courts were to adopt a hands-off policy on 
unenumerated rights, there is the nagging question as to whether state 
majorities would confer rights responsibly. This was a critical issue dur- 
ing the 1787 Convention and the subsequent drafting of the Bill of Rights. 
Fortunately, it need not concern us here. It is a philosophical question, 
decided in the affirmative by the American framers on the side of the 
states. Of course, state majorities are subject to a system of internal and 
external checks and balances, but in the fiial analysis sovereignty con- 
stitutionally resides in the people and not in the judiciary, and unless 
stipulated otherwise, as in Article I, section 10, and the Fourteenth 
Amendment of the U.S. Constitution, state majorities do have public 
policy prerogatives in the policy area of rights. Therefore, to tolerate 
judicial intervention on the basis that state majorities are incompetent 
to justly govern their respective communities, not only turns the Con- 
stitution on its head, but runs the serious risk of becoming a self-fulfill- 
ing prophesy by substituting majority rule with lawyerly elitism, in which 
the legal profession (as represented in the federal courts) dominates the 
articulation of rights. Such deference to the modem equivalent of Pla- 
tonic legal guardians is contrary to the letter and the spirit of American 
constitutionalism. Furthermore, there is no constitutional basis for the 
Court's version of fundamental rights to supplant popular control, but 
there is a fundamental right to succeed and/or fail withii the parameters 
of constitutionalism in the exercise of self-government. 

Third, there exists the problem of a workable demarcation between 
national and state governments regarding public policy jurisdictions. At 
one time it was imagined that the U.S. Constitution embodied a judi- 
cially enforceable demarcation, but the document has been subject to 
such juridical contortions over the last several decades that, for all in- 
tents and purposes, the termfederalism verges on the anachronous. A 
case in point is Garcia v. San Antonio Merropolitan Damif Authority 
(1985). in which the Court majority placed the status of state sovereign 
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immunity vis-a-vis the commerce powers of Congress not on any par- 
ticular constitutional provision, such as the nature of Congress' del- 
egated powers and the states' reserved powers of the Tenth Amendment, 
but at the political d i r e t i o n  of Congress. Choosing to ignore the diver- 
sity of regional interests, Justice Blackmun wrote on behalf of the Court 
that "the political process ensures that laws that unduly burden the states 
will not be promulgated."" Summarizing the implications of this rea- 
soning, the dissenters charged that "these changes may well have less- 
ened the weight Congress gives to the legitimate interests of states as 
states. As a result, there is now a real risk that Congress will gradually 
erase the diffusion of power between state and nation on which the Fram- 
ers based their faith in the efficiency and vitality of our republic."39 If 
the dissenters are correct, then through the machinations of the US. 
Congress and the US.  Supreme Court the states can be reduced to ad- 
ministrative extensions of the national government, fulfilling this or that 
public policy function as the U.S. Congress deems convenient or appro- 
priate. Based upon the model of federalism inherent in Garcia, Con- 
gress could enact national standards of unenumerated rights through 
the exercise of its commerce powers, thereby trumping the various state 
standards with national standards, the Ninth and Tenth Amendments 
notwithstanding. 

These perspectives alert us to the important practical fact that the 
states' roles in the process of delimiting Ninth Amendment unenumerated 
rights is contingent upon the US.  Supreme Court recognizing and pro- 
tecting the constitutional role of the states. What I undertake to adum- 
brate below is that, should the U.S. Supreme Court insist on applying 
higher law Ninth Amendment standards to the states stan rds that do  LA^. not have their basis in states' popular control, but rather in juristic a 
stractions such as natural rights, common law, and the like, the end re- 
sult will be the subordination - of the public policy prerogatives of the 
states to a national unenumerated rights paradigm, with lethal conse- 
quences for constitutional federalism. 

As written, the original intent of the Ninth Amendment's framers is 
historically discernible, but if taken out of its historical context its word- 
ing is open to various plausible interpretations." Much of the current con- 
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fusion regarding the amendment could have been avoided if the framers 
ha s ified that the "other" rights are those retainedby the people 

f the states nd not simply the people." Of course, that would have left rn e status of the rights of the people in the territories (Article IV, 
section 3) and the people residing in the seat of the national government 
(Article I, section 8). Nevertheless, the status of the Ninth Amendment 
did not become problematical until its incorporation into the Fourteenth 
Amendment and its subsequent application to the states. Until the 1960s 
the Ninth Amendment served as a precautionary reminder that there were 
limits to the national government's powers that were not explicitly stated 
in the Constitution, and these unenumerated rights were, indeed, retained 
by the people in their respective states. Even the staunch nineteenth-cen- 
tury nationalist Justice Story conceded that "this clause was manifestly 
introduced to prevent any perverse or ingenious misapplication of the 
well-known maxim, that an affumation in particular cases implies a nega- 
tion in all others; and, e converso, that a negation in particular c a s e 9  
plies an affirmation in all others."' Prior to its incorporation the Niinthl 
Amendment, as did the Bill of Rig ts in general, restricted the National 
Government and not the states. The states had their own constitutions and 
bills of rights." However, as a component of American fundamental law 
applicable to both the national and state governments it can potentially 
qualify many of the statutes with which it comes into contact by either 
curtailing their enforcement or negating them altogether on the basis that 
the governmental power being exercised is in violation of an unenumerated 
right. For example, if the Coun is serious about the fundamental right to 
privacy, then state laws that prohibit polygamy could be interpreted as an 
infringement on the unenumerated right to privacy among the polyga- 
mists, not to mention the First Amendment's free exercise clause. Other 
examples abound, such as laws prohibiting prostitution, the recreational 
use of hallucinogens, euthanasia, bestiality, and even consensual canni- 
balism. Of course, these examples lack the necessary political support to 
be seriously considered on the bench or in the halls of Congress, however 
the long-term impact of unenumerated rights debates among academi- 
cians and juristsM may incrementally bypass popular control over these 
and other policy issues. 

For the past three decades the significance of the Ninth Amendment 
has incrementally increased due to its utility in limiting governmental 
power, especially state power. The basis of this elevation is its close 
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association with an undefmed but pervasive notion of higher law and its 
protegC, natural rights. Thii in and of itself is not problematical. What 
does present a problem of major proportions is the manner and extent to 
which natural law theories are displacing state popular control over so- 
cial policy. 

The issue should not be reduced to what are natural rights (or just 
social policy), but rather what procedures are constitutionally sanctioned 
to make authoritative and bmding determinations establishing rights 
policy? This procedural question must be distinguished from the sub- 
stantive question regarding the content of such determinations. In his 
influential but specious 1955 treatise on the subject, Bennett B. Patterson, 
in a chapter titled "What Are The Unenumerated Rights?" advocated 
that the federal courts make better use of the Ninth Amendment, thereby 
combining the procedural and substantive questions into one neat pack- 
age of judicial activism: 

We are content if we have established the Ninth Amendment as  embodying a living 
philosophy, and helped the law of human rights to be given an oppo~tunity to grow 
as other w i e n e s  have g r o w .  We believe that the law should grow, and our consti- 
tution should bc interpreted in the light of current history.. .. There must be some 
uncnumeraled rights. 'lhe amendment must be given some meaning. Its value and 
meaning should not be lost Uvough disuse. ?he amendment can only be saved by 
our courts." 

Patterson's real concern is that the constitutional expansion of individual 
rights is not keeping pace with the "intellectual and spiritual growth of 
human progress; his hope is that judicially defined Ninth Amendment 
rights will close the gap: 

Our thesis is that human rights which are not enumerated in the Constitution will be 
revealed and become apparent in the future, and it is within the spirit of the Consti- 
tution, and the letter of the Ninth Amendment, that t h e e  rights should be recog- 
nized and pr~tected.'~ 

Consider his treatment of the unenumerated right to privacy: 

If there is such a right, it is difficult to classify it under any right that is enumerated 
in the Constitution .... While the wurts seem to  feel that it should exist, there is a 
great timidity and lack of fotthrightness in the protection of this right, because its 
existence is not to be found in the written and enumerated law.'' 

Patterson's argument is that even though the right to privacy is not to be 
found in the Constitution, the U.S. Supreme Coun should follow its 
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better instincts and judicially extend the document to protect such an 
important right under the cover of the Ninth Amendment. 

Moreover, Bennett's version of judicial enforcement of unenumerated 
rights is not necessarily deferential to national borders. A case in point, 
after invoking Patterson one commentator suggested that all domestic 
laws be tested against international standards of justice, because such 
standards embody a consensus on higher law natural rights. In refer- 
ence to the United Nations Charter of Rights, he wrote: 

With a comprehensive perspective, the courts could more easily and more ratio- 
nally discover the content of rights which am not specifically enumerated in the 
Constitution but which are, nevertheless. rooted in the expectations of the people 
and in documented policy. .. . In a senboce. the courOl can use a wider juristic 
focus to regain the original constitutional consmet and to util ix international hu- 
man rights as an interpretive aid for proper application of the ninth amendment and 
the universal implementation of human rights as called for by the UniI.4 Nations 
Charter." 

Not only does incorporation of international standards of justice into 
the Ninth Amendment assume that the former are superior to domestic 
standards, but it also elevates the U.S. Supreme Court to a national star- 
chamber of internationally recognized rights, w h i w a i l s  
of treaties and international agreements, moving the adjudication of rights 
controversies to -of mtern jus?. way, there would 

J 
be little tolera ce for state parttclpation m the arttculatlon and protec- 
tion of rights when state policies run counter to nationally and interna- 
tionally established norms. 

Popular control over the articulation of unenumerated rights is the 
bulwark against which nationalization aims. Within the context of the 
American political tradition the people are sovereign, a sovereignty that 
is qualified by a scheme of republicanism, separation of powers, a sys- 
tem of federalism, and written  constitution^!^ Thus, it is a fundamental 
tenet of the American political process that not only are there certain 
constraints placed upon the people and their agents in government, but 
that these constraints are essential, otherwise the numerical majority 
will oppressively exercise political power over numerical minorities, at 
both the national and state levels. An important function of written con- 
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stitutions is to secure the rights of numerical minorities from oppressive 
majoritarian government by establishing limits to the exercise of politi- 
cal power, but within the context of popular sovereignty and not by 
judicial guardians. As stated by Publius: 

When a majority is included in a faction, the form of popular government, on the 
other hand, enablea it tosacrifice to its ruling p i o n  or interest both the publicgwd 
and the rights of other citizens. To stcunthc public gwd and private rights against 
the danger of such a faction, and at the same time to preserve the spmt and the form 
of popular govemment, is then the gnat object to which our inquiries are direeted.'O 

Such "inquiries" led to the conclusion that an important institutional 
mechanism designed to balance the "public good and private rights" 
within the "spirit and form of popular govemment" is judicial review. 
What Publius meant by the words "spirit" and "form" is unclear and 
certainly suspect if taken out of context; suspect in the sense that pre- 
serving the spirit and form of popular govemment is not necessarily the 
same as preserving substantive popular government. For example, in 
the event that the majority sacrifices to its "ruling passions or interests," 
the public good and the rights of other citizens, the courts are obliged to 
protect the constitutional rights of minorities. Presumably, such inter- 
vention would be justified on the grounds that the majority passed leg- 
islation contrary to some provision(s) of the Constitution. Checking the 
majority is accomplished procedurally by the courts articulating through 
constitutional law the acceptable parameters of popular control over 
public policy. Hence, the U.S. Supreme Court preserves the spirit and 
form of popular govemment by keeping majorities within the param- 
eters of constitutional powers they initially approved. But the type of 
judicial avant-gardism advocated by Patterson and like-minded com- 
mentators makes shambles of the spirit, the form, and substance of popu- 
lar government, because they advocate that judges, and not the 
constitutional political processes, should determine what constitutes an 
acceptable exercise of political power by majorities, state and national; 
under this schema judicial review is the vehicle of social change with 
US.  Supreme Court justices at the controls. 

The constitutional mechanism designed to protect the majority's con- 
stitutional public policy preferences from an oppessive minority is the 
electoral process. According to Publius: 

If a faction consists of less than a majority, relief is supplied by the republican 
principle, which enables the majority to defeat its sinisler views by regular vote. It 
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may clog the administration, it may convulse the society; but it will be unable to 
execute and mask its violence under the forms of the Constitution." 

The operational phrase is "regular vote"; the electorate's indirect con- 
trol through the presidential nominating and the senatorial confining 
processes does not provide effective and timely popular control over 
federal judges and justices with life tenure. The U.S. Supreme Court 
and the federal judiciary in general are not susceptible to a "regular 
vote" and therefore pose a special problem for government premised 
upon the consent of the governed, especially when federal judges inten- 
tionally behave factiously. Under the leadership of Chief Justice John 
Marshall,J2 the U.S. Supreme Court justices acquired the role of recog- 
nized gatekeepers of constitutional government through the exercise of 
judicial review." It is assumed that the motivations of justices as they 
demarcate constitutional limits are more reliable than their executive 
and legislative counterparts. Judicial motivations are ideally fueled by 
the pursuit of a constitutional order, rather than catering to special inter- 
ests as public officials tied to an electoral process are and should be. 
However, the constraints on judicial review (such as court appointments 
and packing, modifications of their appellate jurisdiction, and constitu- 
tional amendments) have minimal influence on judicial behaviot" As 
long as the federal judiciary maintains the spirit and form of popular 
govemment it has little to fear from a political or electoral backlash to 
their jurisprudence, even when they are undermining, albeit sub rosa, 
popular control through judicial higher law doctrines. 

Due to training and the practical need for political legitimacy the 
justices have ample opportunities to dress extraconstitutional higher law 
jurisprudence-whether the liberal or conservative variety-in consti- 
tutional garb.lJ That being the case, the heightened interest in the Ninth 
Amendment, and by implication the higher law natural rights doctrines 
discovered therein,% provide the federal judiciary with a greatly expanded 
wardrobe that facilitates the ability of judges and justices to masquer- 
ade as jurists while actually performing legislative and even executive 
functions, thereby substituting their policy preferences for those estab- 
lished as a result of popular control in the respective states. This type of 
judicial dysfunction" is facilitated by a public respect for the U.S. Su- 
preme Court that has not been substantially undermined, due in large 
measure to a politically passive public that has not scrutinized the evolv- 
ing machinations of the U.S. Supreme Coun.J8 
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To reiterate, problematical for 
tion of the Ninth Amendment wi law doctrinesand its incor 
ration into the Fourteenth A ent, thereby making 
Amendment's unfolding penu 
government but also to the sta 
of the dilemma for the America 

If any act of Congress, or of the legislature of a slate, violates those constntutional 
provisions. it is unquestionably void; though. l admit, that as the authority to de- 
clare it void is of a delicate and awful nature: the coun will never reson to that 
authority, but in s clear and urgent case. If on the other hnnd, the legislature of the 
union, or  the legislature of any member of the union, shall pass a law within the 
general scape of their constitutional power, the court cannot pmnouncc it to be 
void, merely because it is, in their judgment, contrary to the principles of natural 
justice. The idess of natural justice are regulated by no fixed standard; the ablest 
and the purest men have differed upon the subject; and all that the court could 
properly say, in such an event, would be, that the leaislaturc (~asscssed of an wual 
right of opinion) had p a d  an act which, in the oGnion of t.he judges, was in&- 
sistent with the abstract principles of natural justice 

Justice Iredell makes three pertinent observations. First, judicial re- 
view should be exercised only in clear and urgent cases. Issues that 
are transient and/or ambiguous are political and beyond the scope of 
the US.  Supreme Court's nullifying power. Second, opinions about 
the principles of extraconstitutional natural justice are just that, opin- 
ions subject to debate, with the Court lacking any privileged intellec- 
tual or constitutional role in having their opinions prevail over those 
of legislators and executives accountable to the people. Third, the 
proper role of the Court is that of elevating the level of debate by 
informing and admonishing legislatures, but by no means has it the 
constitutional authority to replace the legislatures' policies on rights 
with its own. 

The US.  Supreme Court's willingness to supersede legislatures in 
this area of law is not so much an attack on legislatures per se as it is an 
attack on the sovereignty of the people. Early in the twentieth century 
the push to displace the sovereignty of the people from its preferred 
political theory pedestal began to gain momentum by establishing natu- 
ral rights as the primary basis of political obligation. That basis is not 
the consent of the governed, but rather higher law as articulated by the 
elites within the legal and academic communities. In 1930 one influen- 
tial advocate optimistically wrote that 
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if the sovereign be made subject to a developing L d y  of rules of law in both 1 private and public law, the theory of an absolute sovereign has ceased to have its 
former all-inclusiveness. Older Ulearies of sovereignty which still retain feudal and 
monarchal characteristics are apparently in need of revision. A ceriain tcndency to 
discredit the state is now abroad. The forces which combine to spread this tendency 
are various. There is the old dwtrine of natural rights, which lies behind mwt of 
the contemporary movements that advocate resistance to the authorities of the stale.' 

In the American system the "authorities of the state" are the people, 
insofar as government officials are their agents. Hence, resistance to 
authorities of the state-resistance facilitated by a recourse to higher 
law doctrines-is in the final analysis a ruse to thwart popular control 
over public policy. 

Obviously, this reliance upon higher law is not new. It is as old as 
American constitutional government itself and extends back to the En- 
glish Common Law tradition. In fact, Justice Iredell was responding to 
Justice Chase's reliance on "general principles of law and reas~n."~'  
Contemporary judicial reliance on the Ninth Amendment has taken on a 
similar task, namely augmenting the much relied upon substantive "due 
process" and "equal protection" conduits for higher law into American 
constitutional law. 

VII 

The current debate regarding the proper model of judicial integeta- 
tion has been so far removed from its proper federal context that de- 
scriptive words such as interpretivism and noninterpretivism have 
become almost cliche. When one factors in the Ninth Amendment such 
distinctions verge on the nondescript, because with few exceptions6* 
Ninth Amendment interpretivists are few and far between. Justice Black 
admitted to discussing "the due process and the Ninth Amendment ar- 
guments together because on analysis they hlm out to be the same thing- 
merely using different words to claim for this Court and the federal 
judiciary power to invalidate any legislative act which the judges find 
irrational, unreasonable, or ~ffensive."~' There can be little doubt that 
some laws are irrational, unreasonable, or offensive, but nevertheless 
constitutional. The bottom line is that the Court, through their extrapola- 
tion of unenumerated rights from the Ninth Amendment, can easily in- 
corporate into constitutional law their notions of rational, reasonable, 
and agreeable laws, thereby circumventing the political processes of the 
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states. Because Judge Bork questioned the legitimacy of Ninth Amend- 
ment activism, his detractors included both consewatives and liberals. 

Professor Kurland acknowledged: 

My concern is very much that by providing as narrow a construction of the Consti- 
tution as wssible with repard lo individual riehls and liberties. Judee Bork would - . - 
be denylng the epsenee of the purpose behmd the Consl~tution's origins 200 years 
ano. which was che prcwrvation of all the liberties that the Ennlish leaal tradition 
Gdcreatcd and w&e in the process of creating and were expe~tcd to-continue to 
create. (Comm. Rint DraR, Vol. 3. at 1390) 

Similarly, Professor Tribe testified: 

He [Judge Bork] reads the entire Constitution as though the p p l e  who wrote and 
ratified it eave uo to eovernment all of the hndamental rights that they fourht a - . - - , - 
revolution lo win unless a specific resewation of nghts appears in the lext.. . . I am 
proud that we have ... a 200-year-old tradition establishing that people ntsin eer- / 
;in umpcified fundamenhi rights thal -ere sup-@ i o  disczrn W' 

defend. (Comm. Rint Draft, Vol. 2, at 6-7)" 
b 

What Bork's critics fail to thoughtfully address is that within the con- 
text of American federalism the fundamental issue is not simply the 
quality of the laws per se, but the institutional mechanisms that authori- . . 
t a y .  

Objectivity about constitutional means as opposed to desirable politi- 
cal outcomes is muddled in the current political climate, because in large 
measure "rights" debates are actually skirmishes in a broader phenom- 
enon that can be descriptively called kulturkampfm The US. Supreme 
Court is viewed as the institution through which various factions can suc- 
cessfully bypass popular control when the prospects for success at the 
legislative levels are remok; furthermore, a juridical policy agenda is very 
effective in that regard, because when a public policy controversy ends 
up in the US.  Supreme Court's judicial lexicon of unenumerated rights, 
the legislative decision making process is made to acquiesce to juridical 
notions of constitutionality, in effect negating popular control. 

Admittedly, the specter of majority tyranny is problematical if the 
U.S. Supreme Court were to take Justice Iredell's and Judge Bork's po- 
sition that unless explicitly protected in the Constitution, unenumerated 
rights controversies are nonjusticiable and consequently to be decided 
in legislative processes. But US.  Supreme Court activism in resolving 
unenumerated rights issues-thereby overturning the public policy prod- 
ucts of state popular control-raises a specter of another son, govern- 

The Plomise of Judicid h d e ~ l i s m  19 

ment by a minimally accountable e Id the Ninth Amendment ' 
ei%Eame~eTop %to another weapon in the U.S. Supreme Court's 
enal to place substantive limits on state popular control, to that ex- 

nt state popular control of public policy will continue to be supplanted E 
y an unelected and electorally unaccountable national judiciary in the 
ritical publicplicy area of unenumerated righq.MAs was the intentsf 
e framers, a viable federalism is requisite to naving the national gov- 

ernment premised upon the consent of the governed; furthermore, fed- 
eralism was designed to sewe as a major obstacle to anationally imposed 
cultural hegemony. Within the context of federalism, the Ninth Amend- 
ment acknowledges that there are, indeed, unenumerated rights, but the 
articulation and protection of those rights were originally tied to popu- 
lar control of citizens in their respective states. 

The belief that the Rehnquist Court will be increasingly receptive to 
the new judicial federalism is grounded more in optimism than fact. 
Consider the grounds for such optimism: 

Thus, today, under what has been called "the new fcdcral'im," US. Supreme Court 
interpretations of the US. Bill of Rights wtablLh minimum national standards, or 
floors, of protection. States cannot fall bclow the floor, but they can elevate rights 
above the floor and may also lay floorr where the U.S. Supreme Court or federal 
statutes have not provided protection. Reliance on the 50 state bills of rights and 
the U.S. Bill of Rights, therefore, now helps, in ways not quite true in the past, to 
promote that "double security" of 'the rights of the people," of which James Madi- 
son spoke (Federalin 51) with respect to the federal system as a whole:' 

A judicial federalism that is premised on "floors" upon which the states 
can only add to and not detract from the rights edifice misses the point. 
A viable judicial federalism is not simply one in which the states merely 
have the option of expanding U.S. Supreme Court sanctioned 
unenumerated rights; an authentically viable judicial federalism is one 
in which the respective state courts adjudicate unenumerated rights 
controversies based upon their respective state constitutions, which in 
turn are the products of their respective cowti$onally established 
political processes. 

There is adequate precedent 
by the privilege and 
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provision has been overlooked too long by Ninth Amendment scholar- 
ship."As chapter two makes clear, the privileges and immunities clause 
provides much needed insight into the constitutional function of the 
states in the articulation of unenumerated rights. 

Notes 

1. See paragraph two of The Declaration of Independence. 
2. This is n i t  t i  say that lhr Supreme Court is omnipotent in the area of rights public 

policy; but then agam, this is not to say that i t  is not very powerful. especially 
when it exercises judicial review over the states. professor bahl was correct whr i  

~ ~~~~ ~~... 
he described thesupreme Court as particularly effective in keeping otherwise 
deviating states within the policy objectives of the national governing coalition 
(see Robert Dahl, "Decision-Making in a Democracy: The Supreme Court ss a 
National Policy-maker,"JovrnolofPublic Low 6 [1957], 279-95). For example, 
from 1789 to 1992 the number of federal laws declared unconrlitutional bv the 
Suprrme Court t~umbercd 128, whereas slate athd local laws declared unconstitu- 
Ilona1 numbered 1.204 (Mlol Slarirlrcs On Ameriran Pol~rics. 4th ed.. Harold W. 
Stanley and Richard G. Niemi, eds. [Washington, D.C.: CQ Press, 14941, 308). 
The 1,204 can be rnisleadimg; it is significant that for every state or 1-1 law 
declared unconstitutional. all similar actual or ootential laws are thercbv voided , - - - ~ ~ .  
which if tabulated would increase the number ;ubstantblly. 

3 Thomas R Dye, American Federalism: Comp~ririon Amona Covernmrnts [Lex- . 
ington, Mass.: Lexinaton Books. 1990). 3. - . . 

4. There must be a national policy regarding many aspects of internlate com- 
merce-a policy that is  nonparochial and. moreover. uniform throuehout the " ~~~ 

country-~f that commercd is to retainits national character and not be 
balkmized. Consequently, there must be a national policymakine bodv to lash- . . .. . 
ton that pl tcy,  and, ~ncden t  thereto, lo supervtse slate rrgulatnons advrnely 
affecting interstate cottunerce to determine wlwthrr such rrgulal~ons arc eon. 
sistent with the requirements of national commerce.. .ultimate supervisory 
authority falls to the Congress. .. [but] it has fallen to the judiciary, and henee 
to the Supreme Court, to attend to the details and determine whether local 
laws brought before it are consistent with the demands of national commerce." 
(Michael 1. Perry, The Comirufion. The Courtr. And Human Rights: An In- 
quiry info the Legitimacy of ConrfifurionalPolicymoking by rhe Judiciary [Yale 
University Press, 19821, 39) 

Perry proceeds to rationalize noninterpretive judicial review aver human rights in 
chap. 4,91-145, even in light of his acknowledgment that "there is no plausible 
textual o r  historical justification for noninterpretive Uudicial] review" (ibid.. 92). 
Following his argument for uniformity of interstale commerce policy, Perry ad- 
vocates noninterpretive activism to bring uniformity to an otherwise fragmented 
system of American human rights (ibid). 

5. See William H. Rikcr, "Six Books in Search of a Subjwt-Or Does Federalism 
Exist and Docs It Matter?" 2 Cornparalive Polirics 135 (1969). cited in Harold M. 
Hyman. "Fedcralism: Legal Fiction and Historical Artifact?" Brighsm Young 
University Law Review (1987). 905. 
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wqurnl slate ratifying debates. Sce Gordon S. Wwd. Ilie Crmrion oftheAmerican 
Rrpublic, 17761787 (Chapel Hill, N.C.: University of North Carolina Press. 
1969); Fonrst McDonald. Novus Onlo Stdorum: The blellrcrual Origrm of h e  
Conrrirurion (lawrcnce, Kans : Tl~e University R w s o f  Kansas, 1985); andDonald 
S I.utz, Popular Conrenl and Popular Conrrol: Whig Polirical Theory in rhr 
Enrly Srare Conrrirurronr (Baton Rouge, La.: LSU Press, 1980). 

7. Vmcent Martin Bonvcnbe. "Brvond the Rccmerpcnce-Inverse Incorporation And 
Other Rospcets For Slate constitutional Law." & a n y  ~ a w  ~ev iew,  iol. 53 (Win- 
ter, 1989), 403-04; citations omitted. 

8. Collins. Galie. and Kincaid. "State Hinh COWS. Slate Constitutions, and Indi- - ~ ~ ~ ~ ~ ~ ~ .  ~ ~~ 

vidual Rights kligation since 1980: A judicial ~ k v c ~ , " P u b l i ~ ~ :  The Jourml of 
Federalism 16  summer 1986). 141-42. The statistics cited are misleading if not 
compared lo !h overall mcreaw in slate and federal ltttpat~on and the fact that 
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9. There is scant widene lha t  6 e  Rehnquist court may stop, or setually reverse. 
the nationalizing trends of the Wamn era regarding Ninth Amendment issues. 
The DrosDccls of such a development is considered infra. Claims that "The ongo- . . 
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Importance of federalism as a means of sccurtng nphts rvcn in a p o s t - i n c v r a -  
tlon world" are Dremalurr to say the lcast (COIIIM and Galle. "Models of Post- 
lncorporation Judicial Review: 1985 Survey of State Constitutional Individual 
Rights Decisions," Publius I6  (Summer 1986). 111-12. 

10. This is accomplished through recourse to a relatively new judicial procedure, 
referred to as the abstention doctrine (see Charles Alan Wright, The Low of the 
Federal Courts [St. Paul,Minn.: Weslhbl ihing Co., 19831,302-20);sec Stanley 
end Niemi. Viral Slatistics On American Politics, 301-306, for data on federal 
eouN'  careloads 

I I One of  the s a c d  cows of modern jurisprudence is the theory of wlcctivc incor- 
p o r a t ~ ~ ~ ,  nevmhcless, II also is a judicial innovation (see Raoul Berger, The Four- 
rpenrh Ampndmpnrandthc BdloJRaghts worman. Univrn~ty nf Oklalloma. 19891). 

I! 
12 By quarisotrrr~gnr) I mean slate jurisdic~ion overa particulararea ofpublic policy 

that i s r m o g n i d  by law and/or prccedpnt. mi is to bed~ningu~shed fmmhblius's 
pol~tical monster irnperum m rmprrro. whereby the recognition of which govern- 
ment-shtc or national-has what authority is arnbiguoustothc point of resulting 
in destabilization andeventuallv conflict: &e The ~ederalirt. #I5 

13. There has been and continues to be legitimate concern over the willingness and/ 
or capability of the States to consistently and without deviation pmtect the funda- 
menkl r ighi  of their respective cllix&. However, and this is &I important quali- 
fication to he dorcuswd rnfra. the framers resolved this constitutional-as o p p d  
to politicsl-dilemma. 

14. The Federalisr, tn5, 163. 
15. See Heart of Atlanta Motel v. United Slates, 379 U.S. 241 and Katzcnbach v. 

MeClung, 379 U.S. 294 (1964) in which the Civil Rights Act of 1964 was sanc- 
tioned under congressional commerce powers, as opposed to section 5 of the 
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16. See David Osborne and Ted Qaebler, Reinventing Government: How the Enfre- 
preneurial Spirit is 'hnsforming the Public Sector (Reading. Mass.: Addison- 
Wesley Publishing Company. Inc.. 1992); especially chap. 9, 'Decentralized 
Government: Rom Hierarchy to Patlicipation and Teamwork," 250-79. 

17. For a discussion on the evolution of the 'double standard" between economic and 
cultural rights, see Henry J. Abraham. Freedom and rhe Coun: Civil Rights and 
Libcnies in the UnitedStates, 5th ed. (New York: Oxford University Press, 1988), 
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tional power. In the wake of the Brown (1954) decision, 'the Supreme Court won 
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of government, as the accelerator of social change. The Brown decision proved to 
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than the elected rep-ntatives of the people" (Lino A. Graglia. 'Judicial Activ- 
ism: Even on the Right Its Wrong," Public Interest 95 [1989], 57.59-60). 

19. The Federalist, (128: 181. 
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MI of Scholarship and Opin~on, vol. 24, no. 2 (Spring 1989), 25-33. 
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Polirical Padition (Baton ~ouge;Ls.: L ~ U  h, 1971Ij,~auii. 
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mised upon popular control. Moreover. the oreamble to the US. Constitution 
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hereby severally enter into a firm league of friendship with each other for their 
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ernmcnt to, for example, pursue the "eeneral welfare" indcoen&ntlv of the states. . .. - 
Bradford's constitutional scholarship is discussed in detail in chap. 7. 

30. For example, in defiance of two constitutional provisions. the Fifth and Four- 
teenth Amendments, and the laws of at least thirty-five states, which variously 
sanctioned capital punishment, Justice Thurgmd Marshall wrote in his dissenting 
opinion: "But if the constitutionality of thedeath penalty turns, as I have urged; 
on the opinion of an informed citizenry. then even the enactment of new death 
statutw cannot be viewed as conclusive. In Furman. I observed that the American 
people arc largrly unaware of the mformation critaeal lo a judgment on the moral- 
ity of the dead1 penalty, and concluded that if they wcre better informed lhcy 
would consider i t s h ~ c ~ ~ , u n j u s t ,  and unacceptable" (Gregg v. Georgia, 96 s.c~. 
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31. ~radforci, Original Intentions: On The Making And Roffication Of The United 
States Comiturion (Athens: The Univcrsitv of Gmreia Press. 1993). McDonald's - . . 
foreword, xii. 

32. Bradford, Origiml Intentions, 573-98; see Bergcr, Federalirm, The Founders' 
Design (Norman. Okla.: Univcnitv of Oklahoma Ress. 1987). for a definitive ,. 
account of the nature of American iederalism. b n t i a l l $ , t h e  Tenth Amendment 
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take wgnizance of tights unique to 
directed towards the federal cowls. 

33. See United Slates v. Cnrolene Products Co. 304 US.  144 (1938) and Smith v. 
Allwright, 321 US.  649 (1944). This is not meant to imply that Carolene Prod- 
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to be contrasted with John Hart Ely's position, in a chapter tilled "Clearing the 
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Theory of Judicial Review [Cambridge: Harvard University P w s ,  19801. 105). 
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tion? (See Mdler v. California 413 U.S. 5 (1973) and Texas v. Johnson 491 U S .  
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36. See The Federalist 610: 81-84 and Donald Lutz, Populor Consent ond Populor 
Control (Baton Rouge, La.: LSU Press, 1980) for the Federalists' and 
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37. Article IV, section 4 stipulates that "the United Ststw shall guarantee to every 
State in this Union s Republican Form of Government." In Luther v. Borden, 48 
U.S. 1 (1849), the Supreme Court concluded that this clause was nonjusticiable 
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section 4. See Justice Frankfurter's opinion in Colegmve v. Green 328 U.S. 549 
(1946). 

38. Garcia v. San Antonio Metropolitan Transit Authority, 105 S.O. 1005,1020 (1985). 
39. Ibid.. 1035. 
40. It is not the intent of place the Ninth Amendment in its historical 

context. but rather to de contemporary impact on American federal- 
ism. ~ d m ~ t l e d l ~ ,  an understanding of the historical context is important, insofar 
as it makes manifest the political context into which the amendment has been 
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placed. For a concise and useful essay on the amendm 
The Honorable Joseph L. Call, "Federalism and the Nin 
Law Review, vol. 64 (1960). 121-31. 
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retained by the w d e  of rhe several States." 

42. 1r0nically;~uot~d by luftire Goldberg in Griswold v Connecticut (85 S O .  1678, 
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to the view that the 'liberty' protected by the Fifth and Fourteenth Amendments 
from infrinaemenl by the Federal Government or the States is not restricted to -4 ! 
rights speckcally mentioned in the first eight amendmcnls" (ibid., 1686). 

43. See Barron v. The Mayor and City Council of Baltimore, 8 L.Ed. 672 (1833). For 
a succinct discussion of the "selective incorporation theory" see Berger, The Four- 
teenrh Amendment and the Bill of Rights (Norman, Okla.: University of Okla- -.d(L/[ ff 
homa PI-. 1989). ' I 

44. Chapter three considers the impact of academic debate on rights jurisprudence. 
/ 

45. Bennett B. Patterson, The Fononen Ninth Amendment: A Call For Legislnfive 
and Judicial Recognition of ~ i g h t r  Under Social Conditions of TO& (India- 
napolis: The Bobbs-Merrill Company, Inc.. 1955), 56 (emphasis added). 

46. Ibid., 55. 
47. Ibid., 55. 
48. Jordan I. Paust, "Human Rights and the Ninth Amendment: ANew Form of Guar- 

antee." Cornell Dlw Review. vol. 60 (1975). 236-37. Paust concedes that guide- 
lines such as the ones he recommends would have a pervasive impact on the 
legislative Drocess. He ap~rovinelv acknowledges that. "as a ~rominent interna- - . . -. 
tional jurist declares, 'it is increasingly recognized that there is a human rights 
dimension to every human interaction and every authoritative decision.' Again, 
action or inaction bv the courts will have its effect" libid.. 260. notes omitted). 

49. The Federalist, 6 1 0  81-84; #51: 320-25; #39: 240-46; a i d  678: 464-72. 
' 

50. Ibid., 610: 80. 
51. Ibid., 610: 80. 
52. See Marbury v. Madison 2 L.Ed. 60 (1803). 
53. For an early alternative view see Justice Gibson's aoinion in Eakin v. Raub. 12 

Sergr~nt arid Rawk (Pennsylvania Suprrnle Courl) i30 (1825). 
54. Sec William l a r u r .  The Ltrnits ofJudicia1 Power The Supreme Corm in Amerr- 

can Polrrrcs (Chapel Hill: l h e  University of North Carolina Press, 1988). lasscr 
correctly mamtains that "despiteall the controversy and criticism of the past thirty 
years, the Coun is as powerful and effective today as al any time in its history. Its 
unprccedenlui activism. far from endangering its place i n  American politics, seems 
to have aiven the Court more power. Its cri& have been unable to reverse out- 
"ght even one of the ~ourl's'conlrovenial decisions, and the Court shows no 
signs of retreating from its aclivists approach to conrti~utional decision macng. 
The just~cw, having ignored all the advice proffered to the Courl, have been 
rewarded instead of punished" ([bid., 5). 

55. Judge Richard Ncely maintains that there arc two systems of novernment in 
Amiricn. the mvth and the ocerational svstems. The c & s  are e&iallv called 
upon to &rpetiate this dualdy, otherwik they could not fulfill &ir in&spens- 
able tasks of addressmg the practical extraconstitutional duties thrust upon them 
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by the governing proccas (see Richard Neely, How CouN Govern America [New 
Haven. Corn: Yale Univmitv Ress. 19811. 12-13). .- -~~ 

~ 

56. According to Rofcasor c&. the Ninth k n d m c n t  m k c s  the U.S. Constitu- 
tion comolcte bv m a n i r i n g  banwedental justice. Moreover, the Constitution 
is atrhordinat. & 'hi& lawx with or without the Ninth Amendment. laws which ~-~~ ~~~ 

are to be discovd and which b i d  and e o n l d  (see Edward S. ~onvin.  The 
"Hipher Low" Backpmund ofAmerican Concritutio~l Low Ilthaca, New York: 
m;;t S-I ~ook, 19611.4-5j. 

57. By "judicial dysfunction" I do not mean to imply that this is either inadvertent or 
that then is not a canseious atlempt to miskad the public; this is discussed at 
length in chapter 3 infin. 

58. One is l e m ~ k d  to say lhat the public has been effectively duped. For example. 
when lust,& I Joug l~ ' r  ret i remh opened the way for a - ~ o d  ~dministrati&'o 
appointment to the bench. John Hart Ely cautioned the Administration that "should 
& court o v u  t i e  come to be viewed as  iust another ~olitical branch. America - -~ 

will have lost something lhat is entirely unique and extremely valuable." It is 
crucial. he insisted. 'that lhe process of selection be one that is struchued, and, at 
least as important, that it be perceived by the public. as not primarily political" 
(cited in David M. O'Brien. Storm Center: The Supreme Courl in American Poli- 
ties. 2nd ed. Mew York: W.W. Norton & Com~anv. 19901.63 lemohasis added). 
~ ~~. -~ . .. 
See ~lanned'~arenthood v. Cascy for a discussion on '(he p&c~plcs of insti("- 
tional integrity" between the instices (I12 S.Ct 2791 (15921). 

~ - -  . , 
60. Charles Gmve Haincs. Thr Revival of Natural Low Conreprr (Cambridge, Mass: 

Harvard Universitv Press. 1930). 333 (citations omitted). For more recent thco- 
ries along these &me lines s& Thomas C. Grey, "Do We Have an Unwritten 
Constitution?" Stanford Low Review. vol. 27 (1975), 703; "The Uses of An Un- 
written ~onstitution," Chicago-Kent Low Review, vol. 64, no. 1 (1988), 211; and 
Sotirios A. Barber, "fie Ninth Amendmen(: Inkblot Or Another Hard Nut To 
Crack." Chicapo-Kent Low Review. vol. 64. no. 1 (19881.67. . . 

61. See ~ h d c r  v. iull,  887. 
62. One notsble exception is former Supreme Court nominee Robert H. Bork; see 

'Nomination Of Robert H. Bork To Be An Associate Justice Of The United Slates ~ 

Supreme Court." Report of the Committee on lhe Judiciary, United Slates Senate, 
100th Conmeu. 1st Sersion. Exec. Reot. 100-7. 13 October 1987.8-45. and Rob- ~~ ~ - .  
crt H. Bork, 77w Tempting of ~mrr ica)  Thr ~olitical Seduction df the Low (New 
York: Thc Free Press. 1990); however, ar discussed infro, cvcn Bork's iuriopru- . . 
dence falls short of an origiialist model of federalism: 

63. Oriswold v. Connecticul. 381 U.S. 479,511 (1965); cited in John Hart Ely. De- 
mocrocy and Distnut: A Theory of Judicial Review (Cambridge, Mass: Harvard 
University Press. 1980). 38. 

64. U.S. Senate, Report of the Committee on the Judiciary, 20. 
65. See lames Davison Hunter, Culture Wars: The Struggle To Define America (Basic 

Books. 1991). especially 52-106. James Q. Wilson wmle that 'we are engaged in 
a cultural war, a war about values. It is not a new war; it has been going on for 
centuries an oart of a continuine stmeelc at national selfdefinition. Once the ----  ~ - - ~ - -  ~~- u - 
issues were slavery. temperance, religion, and prostitution; today they are di- 
vorce, illegitimacy, crime, and entertainment" (The Moral Senre [New York: The 
Free Ress, 19931. xi). However, as Samuel Francis explains. there is more to 
cultural/ideologieal conflicts than meek the eye; they are par( and parcel of power 
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politics. See hw "Equality &a Political Weapon." in &aur~/ul Losers: h a y s o n  
the Failure ofAmrrican ConVn'atism (Columbia: Univcmily of Missouri Ress. 
1593). 208-il. 

and Rivals in Lib- 
erty," in Intergovernmental Perspective, vol. 17, no. 4 (Fall 1991). 33; also ~ e e  W. 
John Mwre, "In Whose Court?" Na t io~ / Jouma l (5  October 1991), 2396. 

68. For example, in approximately a thousand pages of discussiw about the Ninth 
Amendment, there is not a substantive analysis of the nlcvancc of the privilcgcs 
and immunities clauses; see The Righrr RerainedBy The People: The Hislory and 
Meaning of the Ninth Amendmer. 2 vols., ed. Randy E. Barnett (Fairfax. Va.: 
George Mason University Press, 1989 and 1993). 



Privileges and Immunities and the States' 
Police Powers: Two Sides of the 

Same Federal Coin 

The privileges and immunities clauses of the U. S. Constitution are 
integral to understanding the original American federal systems of rights. 
The American systems of rights is distinguishable from a system of rights, 
due to the federal arrangement that contains multidimensional classifi- 
cations of citizenship and political obligation, state and national; more- 
over, unlike a unitary system, a federal system heightens the probability 
of disparity in the recognition of rights among the states and between a 
state and the national government. The privileges and immunities clauses 
were designed to cope with policy disparities by facilitating comity be- 
tween the states within the American federal context. This was necessi- 
tated by the historic reality that the original federal arrangement respected 
the prerogatives of the states to articulate their respective definitions of 
rights for their respective citizens in relation to citizens from other states, 
while at the same time attempting to bind the states together into a na- 
tional community, or in the words of the Preamble to the Constitution, 
"to form a more perfect Union."' 

The framers of the U S .  Constitution included the privileges and 
immunities clause in an attempt to promote comity among the states 
within the federal framework. Article IV, section 2 of the U.S. Consti- 
tution stipulates that "the Citizens of each State shall be entitled to all 
Privileges and Immunities of Citizens in the several  state^."^ In the 
absence of this provision the status of citizens domiciled in one state 
but temporarily in another would be tenuous and potentially detri- 
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mental to the development of an integrated national economy. Schol- 
arship has lost sight of the importance of this clause and its close rela- 
tionship to American federalism, assuming it to be a constitutional 
anachronism, while others have seized the opportunity to reshape it 
into something quite different from its original function, attempting 
to convert it into a judicial tool for dismantling the federal basis of 
rights in order to make way for a national one. Nevertheless, its inclu- 
sion in the Constitution is evidence that the framers acknowledged the 
prerogative of the states to establish privileges and immunities dis- 
tinct from one another. Judge Robert Bork's contention that "the privi- 
leges and immunities clause remains largely unknown, was given a 
limited construction by the Supreme Court and has since remained 
dormant") signifies a lack of juridical appreciation for this important 
clause. Bork's equating limited construction with dormancy is mis- 
leading. To the contrary, if the provision has not resulted in a steady 
flow of U.S. Supreme Court controversy, this could be evidence of the 
consensus surrounding its place and significance in the American con- 
stitutional scheme, rather than its dormancy or irrelevancy? John Hart 
Ely, on the other hand, acknowledges the importance of privileges 
and immunities guarantees, but his acknowledgment is based upon a 
misunderstanding that would fundamentally alter the federal arrange- 
ment. Ely concedes that, "needless to say, there is not a bit of legisla- 
tive history that supports the view that the Privileges and Immunities 
Clause was intended to be meaningless. Yet the Slaughter-house in- 
terpretation persists to the present day." Endorsing Justice Field's dis- 
sent in the 1873 case, Ely approvingly quotes the Justice: "What the 
clause in question [i.e., Article IV's privileges and immunities] did for 
the protection of the citizens of one State against hostile and discrimi- 
nating legislation of the other States, the fourteenth amendment [privi- 
leges and immunities clause] does for the protection of every citizen 
of the United States against hostile and discriminating legislation 
against him in favor of others, whether they reside in the same or in 
different  state^."^ Following Field's lead, Ely maintains that the Four- 
teenth Amendment nationalized Article IV's privileges and immuni- 
ties, a nationalization that strips the states of their prerogatives to 
establish their own standards of rights. 

American federalism is premised upon the dual citizenship of Ameri- 
cans, state and national. To test state policies against national standards 
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(that is, national privileges and immunities in contradistinction to state- 
based standards), significantly detracts from the states' constitutional 
prerogatives6 to regulate the health, safety, morals, and general welfare 
of their respective citizens, thereby negating the constitutional arrange- 
ment that the privileges and immunities clauses were designed to per- 
petuate. The balance between state and national standards is difficult to 
maintain, consequently even the most watchful scholarship over judi- 
cial interpretation of the Constitution has stumbled over this provision: 

With Justice Harlan, I agree that the "privileges or immunities" clause was "ex- 
pected to be the primary source of substantive protection; the Equal Protection and 
Due Process Clauses were relegated to a secondary role ..." Nevertheless, in the 
Slaughter-house Cases (1872) the Supreme Court virtually deprived Ule clause of 
meaning, and in the more than one hundred years that have elapsed, that judgment 
has h e n  left standing.' 

These three representative interpretations falter on the rocks of his- 
torical analysis. Obviously, the states do not have cartes bkznches in the 
exercise of their respective public policy prerogatives. The U.S. and 
state constitutions place limits on the exercise of state powers, but be- 
cause the privileges and immunities clauses were designed to accom- 
modate states' rights prerogatives within the federal framework, and 
not to obliterate them, prudence is needed when construing the privi- 
leges and immunities of state and U.S. citizens. The positions of Bork, 
Ely, and Berger make evident the confusion surrounding current debate 
about the meaning of "privileges and immunities"as that clause is found 
in Article IV and the Fourteenth Amendment. However, Ely's position 
is the most problematical for American federalism, not simply because 
he advocates utilizing the clause as an instrument of nationalization, but 
because he takes such advocacy to new heights. But Ely is just part of a 
chorus that dates back to the early nineteenth century. In 1833 Justice 
Joseph Story set the tone for the current debate when, in reference to the 
privileges and immunities clause, he opted for national-as opposed to 
state-standards: "The intention of this clause was to confer on them, if 
one may so say, a general citizenship; and to,communicate all the privi- 
leges and immunities, which the citizens of the same state would be . 
entitled to under like circum~tances."~ As implied by Justice Story, the 
debate is essentially about the determination of rights in the American 
federal system; this debate about rights is thrusting the privileges and 
immunities clause toward a fundamental transformation. a transforma- 
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tion that gained momentum during the postbellum debates about funda- 
mental rights for African Americans. In order to comprehend the impor- 
tance and nature of that transformation, especially as it impacts upon a 
system of rights premised upon the consent of the governed, a historical 
analysis of the provision is necessary. 

The privileges and immunities clause of Article IV did not fortuitously 
fmd its way into the U.S. Constitution in 1787. It not only had prece- 
dence, but the expectation was that the clause would be an important 
component of the federal structure. N i e  years earlier, the framers of the 
Articles of Confederation included its precursor in Article IV of that 
document. The wording is instructive: 

The better to secure and perpetuate mutual friendship and intercourse among the 
people of the different states in this Union. the free inhabitants of each of these 
states-paupers, vagabonds, and fugitives from justice, excepted-shall be entitled 
to all privileges and i,n,nuniries of free citizens in the several slates? 

As the wording indicates, the intention of the clause was to facilitate 
interstate activity by protecting citizens engaged in interstate travel from 
discriminatory state legislation. In the absence of this provision dis- 
criminatory state legislation was a distinct possibility in a confederacy 
in which each state retained "its sovereignty, freedom, and indepen- 
dence, and every power, jurisdiction, and right, which is not by this 
Confederation expressly delegated to the United States in Congress as- 
~embled."'~ The legislation that was prohibited was primarily of a com- 
mercial nature. The remainder of Article IV addresses that specifically: 

and the people of each slate shall have free ingress and regress to and from any 
other state, and shall enjoy therein all theprivileges of trade and cornmeme, subject 
to the same duties, impositions, and restrictions, as the inhabitants thereof." 

In both instances Article IV of the Articles of Confederation conformed 
to the reality that the citizens in their respective states have distinct pro- 
cesses for establishing the privileges and immunities of their respective 
citizens, in contradistinction to a uniform national standard for the en- 
tire United States.'z The intent of the article was to prevent the states 
from setting up legislative barriers that would adversely affect citizens 
from other states. The article limits the states from legislating in such a 
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way that "ingress and regress to and from any other state" was ofticially 
obstructed. Once within the jurisdiction of the state, the interstate citi- 
zen was entitled to the same privileges and immunities, neither more 
nor less than the citizens of that state, but perhaps more or less than 
citizens in other states-an important federal qualification. 

The citizens in their respective states determined what the privileges 
and immunities would be within their states' jurisdiction, with the ex- 
ception that they should not discriminate against citizens from other 
states, but they did have the option of discriminating against nonciti- 
zens and their own citizens. Accordingly, an English subject who was 
entitled to all the privileges and immunities of English Common Law 
was not entitled to the guarantees of Article IV of the Articles of Con- 
federation. It is important to note the word "citizens." One had to be a 
citizen of some other state within the United States; noncitizens, do- 
mestic and international, were not entitled to these protections because 
they were not part of a state citizenry. Thus, the rights conferred were 
exclusive, in contradistinction to universal; exclusive in the sense that a 
person was required to be a member of a state's citizenry in order to be 
entitled to the privileges and immunities of the other states. 

The state citizenship requirement is integral to the fundamental prin- 
ciple of establishing government upon the consent of the governed 
through popular sovereignty. Each state constituted a sovereign com- 
munity. The relationships among the individuals of the community and 
between the community and the government were regulated by the con- 
stitutional and statutory laws, which were a product of the political pro- 
cess in which the citizens made their preferences known and, if in the 
political majority, enforced. These same state laws articulated the privi- 
leges and immunities to which the people were entitled. Because non- 
citizens were outside this consensual political process, they were not by 
right entitled to the privileges and immunities of the community, in this 
case the community of states formed by the Articles of Confederation. 
This did not exclude the community of citizens from conferring rights 
on noncitizens, according to their own discretion withii their own state 
jurisdictions, it simply means that the and immunities clause , 
did not force the states to do so. 

Unlike their English counterparts, the citizens in their respective states 
were primarily guided by written constitutions, and not unwritten com- 
mon law: "In the American constitutional tradition,.what replaced com- 
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mon law was a new political technique, the written constitution. No 
matter how important common law was for the operation of the Ameri- 
can legal system, the written constitution that framed the system sprang 
from ideas, principles, and practices evolved primarily in America."13 
Significantly the origins of written constitutions, political covenants and 
compacts, are uniquely American: "We cannot say, therefore, that these 
covenants and compacts derived from English common law or the Brit- 
ish constitution. Nor can we say that what is recognizably American in 
these documents was an eighteenth-century synthesis of European Whig 
and Enlightenment thiikers."14As the American reliance on written con- 
stitutions evolved, popular sovereignty, the basis of that reliance, be- 
came increasingly important by the 1780s. Professor Lutz correctly 
observes that "there was nothing else in Europe to compare with the 
American practice of popular sovereignty. Nor was this a recent phe- 
nomenon in America. For all the resonance with Locke's ideas, many of 
the principles and assumptions of American constitutionalism were op- 
erative before Locke published his Second Deatise on Civil Govern- 
ment. In temporal terms, it makes more sense to call Locke an American 
than it does to call America Lockean."15 Such being the case, to infuse 
the privileges and immunities clause with English Common Law theo- 
ries thereby detracting from the importance of state-based popular sov- 
ereignty, is ahistorical and inaccurate. The privileges and immunities of 
the inhabitants of a particular state were determined first and foremost 
by the political processes of the state and not the English Common Law. 
State political processes discriminately conferred privileges and immu- 
nities, variously utilizing distinctions based upon state citizenship, prop- 
erty, race, religion, residency, and longevity of residency. The key to 
understanding the American bases of rights is the political process; it 
was such processes that established state constitutions, and it was state 
constitutions that established the processes for formulating statutes, both 
(state constitutions and statutes) of which delineated the conventional 
rights of their inhabitants, in contradistinction to some abstract univer- 
sal rights of man that lacked the imprimatur of the state nomocratic 
political processes. 

Furthermore, the historical evidence indicates that the phrase "privi- 
leges and immunities" was primarily associated with interstate com- 
merce in two respects, in contradistinction to a fountainhead of nationally 
guaranteed higher law fundamental rights: (a) flow of commerce be- 
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tween the states; and (b) the role of the national government in facilitat- 
ing that flow. Consider that in response to the debate surrounding the 
Congressional power to regulate interstate commerce during the 1787 
Philadelphia Convention, delegates Daniel Carroll and Luther Martin 
(both from Maryland) voiced the concerns of their constituents that this 
congressional power could be used to favor some state ports over oth- 
ers. In the attempt to qualify that congressional power, they moved that 
the following clause be adopted: 

The legislature of the United States shall not oblige verseis belonging to the citi- 
zens thereof, or to foreignen, to enter or pay duties or imposts in any other state 
than to that to which they may be bound.. .nor shall any privilege or immunity be 
granted to any vessel on entering or clearing out, or paying duties or imposts in one 
state in preference to another.16 

This provision was eventually adopted in the following form: "No Pref- 
erence shall be given by any Regulation of Commerce or Revenue to 
the Ports of one State over those of another."17 But it is clear from the 
language of the motion that "privileges and immunities" pertained to 
commerce. Just as the flow of commerce between the states was not to 
be inhibited by Congress giving preference to certain ports, the same 
was to be accomplished by the privileges and immunities clause in Ar- 
ticle IV, section 2, which prohibited the states from statutorily penaliz- 
ing citizens from other states conducting business therein. 

The rationale behind these provisions was to minimize obstructive 
barriers to interstate commerce, while simultaneously leaving to the states 
the ample latitude to manage their own internal affairs. True, Congress 
was delegated the power regulate commerce with foreign nations, among 
the several states, and with Indian tribes,Is but not to the extent that the 
federal model was to be transformed into a unitary one. The connection 
between the privileges and immunities clauses and Congressional com- 
merce powers fluctuates as the U.S. Congress increases or decreases its 
power to regulate commerce. The nationa judiciary was an important 
institutional mechanism through which this division of powers between 
the national and state governments over commerce was to bemaintained, 
with the privileges and immunities clauses as necessary backdrops to 
state policy prerogatives. 
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Due to the expectation that most legal disputes involving privileges 
and immunities would involve interstate parties, the national judiciary 
was the logical forum for adjudication unless, notably, a state was the 
defendant in a suit.19 To a significant extent the viability of what was 
then an experimental integrated commercial union rested upon the states' 
compliance with the constitutional mandate to respect the privileges 
and immunities of interstate citizens. In the absence of such compliance 
the union would become increasingly commercially balkanized. Publius 
maintained that 

it may be esteemed the basis of the Union that "the citizens of each State shall be 
entitled to all the privileges and immunities of the citizens of the several States." 
And if it be a just principle that every government ought to possess the means of 
executing its own provisions by its own authority it will follow that in order to [sic] 
the inviolable maintenance of that equality of privileges and immunities to which 
the citizens of the Union will be  entitled, the national judiciary ought to preside in 
all cases in which one State or  its citizens are opposed to another State and its 
citizens. To secure the full effect of so fundamental a provision against all evasion 
and subterfuge, it is necessary that its construction should be committed lo that 
tribunal which, having no local attachments, will be likely to be impartial between 
different  state^.'^ 

Publius maintained that the "privileges and immunities" clause is the 
basis of the Union and because of its importance noncompliance should 
not be left to the state courts; leaving the adjudication of disputes to the 
state courts could result in conflict between the states, thereby dismpt- 
ing the integration of the states' economies into a prospering national 
economy: "It is worthy of remark that not only the first, but every suc- 
ceeding Congress, as well as the late convention, have invariably joined 
with the people in thinking that the prosperity of America depended on 
its Uni~n ."~ '  Consequently, "whatever practices may have a tendency 
to disturb the harmony between the States are proper objects of federal 
superintendence and control."22 States' discriminatory commercial poli- 
cies against interstate travelers have such a tendency. 

The federal judiciary's most notable pre-Fourteenth Amendment ju- 
risprudence on privileges and immunities is embodied in Corfield v. 
Coryell (1823).13 Riding circuit, Supreme Court Justice Bushrod Wash- 
ington wrote the court's opinion." 

Privileges and Immunilies and the Stales' Police Powers 37 

The facts of the case include the seizure of the Philadelphian plaintiff's 
vessel while dredging for oysters in waters that were reserved by New 
Jersey for its citizens. The sixth section of New Jersey's 1820 oyster 
law was at issue. It stipulates that "it shall not be lawful for any person 
who is not at the time an actual inhabitant and resident in this state, to 
rake or gather clams, oysters, or shells, in any of the rivers, bays, or 
waters in this state, on board of any canoe, flat, scow, boat, or other 
vessel, not wholly owned by some person, inhabitant of, and actually 
residing in this state; and every person offending herein, shall forfeit 
and pay $10, to be recovered, &c.; and shall also forfeit the canoe, flat, 
& c . " ~ ~  The state statute discriminates against state residents who are not 
citizens of New Jersey. The court upheld the state statute on technical 
grounds and entered judgment for the defendant.16 However, in the course 
of deciding the case Justice Washington addressed the question: "What 
are the privileges and immunities of citizens in the several  state^?"^' It 
is worthwhile to analyze Justice Washington's many-times-quoted but 
misunderstood answer to this question: 

We feel no hesitation in confining these expressions to those privileges and immu- 
nities which are, in their nature, fundamental; which belong, of right, to the citi- 
zens of all free governments; and which have, at all times, been enjoyed by the 
citizens of the several states which compose this Union, from the time of their 
becoming free, independent, and sovereign. What these fundamental principles are, 
it would perhaps be more tedious than difficult to enumerate. They may, however, 
be all comprehended under the following heads: Protection by the government; the 
enjoyment of life and liberty, with the right to acquire and possess property of 
every kind, and to pursue and obtain happiness and safely; subject nevertheless to 
such restraints as the government may justly prescribe for the general good of the 
whole. The right of a citizen of one state to pass through, or to reside in any other 
state, for purposes of trade, agriculture, professional pursuits, or otherwise; to claim 
lhe benefit of the writ of habeas corpus; to institute and maintain actions of any 
kind in the courts of the state; to take, hold and dispose of property, either real or  
personal; and an exemption from higher taxes or impositions than are paid by the 
other citizens of the state; may be mentioned as some of the particular privileges 
and immunities of citizens, which are clearly embraced by the zeneral description . - 
of prtvrlrges decntcd fundamental to w h ~ h  may be added, the clecl~ve franch~ce, 
as r~g~r lo r rd  and ~srn6Lsh~d  by rhe laws or conrorur,on of the rrnre rn wl t~ rh  11 i r  ro 

The italicized portions of the quotation (supra) are essential to Justice 
Washington's opinion. Inherent in his response are four notable qualifi- 
cations. First, there are fundamental and nonfundamental privileges and 
immunities. Second, the origin and application of the privileges and 
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immunities are positive, rather than abstractly universal. Their origins 
are the free, independent, and sovereign states, and the application is to 
the citizens of those governments. Third, the general categories of the 
privileges and immunities are: (a) protection by government; (b) enjoy- 
ment of life and liberty; (c) the right to acquire and possess all types of 
property; (d) the right to pursue and obtain happiness and safety; (e) the 
right to ingress and regress from state to state for commercial purposes; 
(f) the right to access the courts and habeas corpus; (g) the right to an 
equitable tax burden in the course of interstate trade; and (h) the right to 
the elective franchise, subject to state regulation. Fourth, all of these 
privileges and immunities are subject to state regulations for the gen- 
eral good. The state regulation of rights extends to citizens and nonciti- 
zens of the states, with the former in control of the policy making process. 
In reference to the "privileges and immunities" clause Justice Washig- 
ton unambiguously stated that "we cannot accede to the proposition 
which. ..under this provision of the constitution, the citizens of the 
several states are permitted to participate in all the rights which belong 
exclusively to the citizens of any other particular state, merely upon the 
ground that they are enjoyed by those ~itizens.'"~ 

Within the context of American federalism, Justice Washington stipu- 
lated that the purpose of the privileges and immunities is not to estab- 
lish a national standard of rights for all Americans, but to better "secure 
and perpetuate mutual friendship and intercourse among the people of 
the different states of the Union."3o The fourth qualification makes this 
clear by acknowledging that the general good of the respective states 
takes priority over those individual rights that are not constitutionally 
enumerated; that is, the states must extend the privileges and immuni- 
ties they do recognize to citizens from other states in their jurisdiction, 
unless to do so is contrary to the general good of the particular state. For 
example, just as the elective franchise can be regulated, so too can the 
pursuit of trade. Justice Washington reasoned that "it would, in our opin- 
ion, be going quite too far to construe the grant of privileges and immu- 
nities of citizens, as amounting to a grant of co-tenancy in the common 
property of the state, to the citizens of all the other states.. . . The oyster 
beds belonging to a state may be abundantly sufficient for the use of the 
citizens of that state, but might be totally exhausted and destroyed if the 
legislature could not so regulate the use of them as to exclude the citi- 
zens of the other states from taking them.")' Explicit in Justice 
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Washington's reasoning is the acknowledgment that citizens in one state, 
New Jersey, may have privileges and immunities that citizens from an- 
other, Pennsylvania, lack, even though the Pennsylvanian temporarily 
resides in New Jersey. According to the court, this dichotomy is accept- 
able because it is a reasonable approach to protect citizens of a particu- 
lar state from "serious public inconvenience and injury" that may result 
as a consequence of their membership in the federal union, in this par- 
ticular case depleting the community's supply of oysters. This defer- 
ence to the states is significant, in light of the explicit language of Article 
IV, section 2, which stipulates "The Citizens of each State shall be en- 
titled to aNPrivileges and Immunities of Citizens in the several  state^."'^ 

The significance of Justice Washington's reasoning should not be 
overlooked. He concedes that there are individual fundamental rights, 
such as "the right to acquire and possess property of every kind," but 
these fundamental rights do not take priority over the community's re- 
sponsibility to "avoid serious public inconvenience and injury," or to 
express it more descriptively, the public welfare of the state is to be 
promoted by the state policies, to the extent that state policy can reason- 
ably deny a citizen from another state allthe privileges and immunities 
that its own citizens enjoy. The privileges and immunities clause is nei- 
ther designed to detract from state popular sovereignty by nationalizing 
rights nor the public welfare of the people living within the jurisdiction 
of the respective states. The privileges and immunities clause is designed 
to promote the national good by economically integrating the states into 
a national economy; nevertheless, as important as national economic 
integration was to the framers, it was not their intent to displace the 
public welfare of the particular states as defined by the states' constitu- 
tional policy making processes. 

This does not mean that constitutional deference to the states' pre- 
rogatives in the policy areas impacting privileges and immunities is not 
devoid of significant constitutional restrictions. The substantive US .  
constitutional limits placed on the states are to be found primarily in 
Article I, section 10. The privileges and immunities clause of Article IV 
is an extension of those constitutional limi'iations on the states, and in 
this particular instance state policy toward interstate citizens. The es- 
tablishment of a national community of states and the national citizen- 
ship that resulted altered the nature of the state political communities in 
two important ways. First, the enhanced dichotomization of community 
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into national and state components, which is the essence of federalism; 
and second, nationalizing the process through which persons achieve 
dual citizenship in both the national and state communities. 

For example, Article I, section 8, confers upon the Congress the power 
"to establish an uniform Rule of Naturalization, and uniform Laws on 
the subject of Bankruptcies throughout the United States." The states' 
prerogatives to exercise these powers were not viewed as contingent 
upon congressional acquiescence or congressional inactivity. Justice 
Washington expressed his rule of construction in an 1814 state bank- 
ruptcy case: "But it was contended, that, if congress shall decline to 
exercise the power, the right to pass such laws results to the state gov- 
ernments. This conclusion appears to us to beg the whole question in 
controversy. It resigns all claim to a concurrent right in the state govern- 
ments, and sets up one which is to arise on a condition, not to be found 
in the constitution, but which is gratuitously interpolated into it.")) Ac- 
cordingly, as the national government has its constitutional powers, so 
do the states. It is the responsibility of the courts to establish the param- 
eters of those powers, not with an eye to expediency, but with the intent 
to uphold the constitutional separation of powers between the national 
and state governments. Reiterating Publius' reliance on the federal courts 
to maintain the balance, Justice Washington announced that "the sooner 
the limits which separate the two governments are marked by those au- 
thorities, which alone can define and establish them, the less danger 
there will be of serious, if not fatal collisions hereafter, arising respect- 
ing essential powers, to which a prescriptive right may be asserted by 
the one, in opposition to the chartered rights of the ~ther ." '~  (The "pre- 
scriptive right" is a right based upon practice and custom, while the 
"chartered rights" are based upon a written document, such as the Con- 
stitution.) For Justice Washington the prescriptive rights are not to be 
interpolated into constitutional law unless sanctioned by the latter. Ac- 
cordingly, even though the states exercised certain powers prior to the 
ratification of the U.S. Constitution, once ratified the states' policies 
had to be measured for consistency with the rights attendant to mem- 
bership in the national community. This does not rationalize a broad 
interpretation of national powers in the articulation of rights, rather it 
declares the obvious conclusion that the powers the states conferred 
upon the national government to some extent curtail state powers, in- 
cluding the power to regulate the rights of interstate citizens. When in 
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dispute, the extent of that curtailment is to be determined by the courts 
and the political processes. In reference to the rules of nahualization 
and bankruptcies, formerly the public policy prerogatives of the states, 
Justice Washington concluded: 

It certainly will not be contended, that the powers lo pass bankrupt and naturaliza- 
tion laws, are, by the amendments to the constitution [amendments nine and ten], 
resewed to the states in cases where they are not exercised by coneresf: because. . - 
lhls resrwanon is made only of such b w c n  as are not granted to the general 
government, if granted, i t  would seem lo follow, that they are no1 resewed to the 
stales, or lo the people. But it is not, in our opinion, con& to say, that congress, by 
refusing lo pass laws on these subjects, has not exercised the powers confided to 
that body by the conslitution, in relation thereto. The refusal amounts to a declara- 
tion of the public will, that such laws are unwise, and ought not to exist." 

The essential component of Justice Washington's rule of construction is 
the relationship between powers delegated to the national congress and 
those powers reserved to the states. If a specific public policy is not 
passed by the Congress, it is not to be assumed by the courts that the 
Congress thereby deferred to the states the option to exercise the consti- 
tutional prerogatives of the Congress. Such an assumption would dis- 
rupt the federal arrangement because "one or morestates may pass laws, 
not only in opposition to the policy and legislative will of the general 
government, but to the laws of other states, enacted upon the same sub- 
jects, which, to a certain extent, they partially repeal."36 Conversely, 
those powers which are, indeed, reserved to the states are not to be in- 
truded upon by the US. Congress on the grounds that the states have 
failed to exercise those powers or because the states have exercised those 
powers inappropriately. The constructive basis for the courts'jurispru- 
dence is the Constitution itself; the national government has the option 
to exercise the constitutionally delegated powers, with the states reserv- 
ing to themselves not the powers the Congress, for whatever reason, 
fails to exercise, but those powers that the Congress may not exercise?' 

Thus, if a state fails to recognize an unenumerated fundamental right, 
the Congress does not have constitutional authority to override the state's 
preference through national legislation based upon Article IV privileges 
and immunities. Moreover, when Justice mshington acknowledges in 
Corfield v. Coryell that the states have primary responsibility for funda- 
mental rights, and that those rights are subject to state regulation, he 
was operating from the premise of the primacy of written constitutional 
law. Within the federal constitutional framework, the privileges and 
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immunities clause was not a source of fundamental rights, but rather a 
constitutional mechanism through which a citizen of one state had quali- 
fied access to the privileges and immunities recognized in other states. 
According to Justice Washington's reasoning, inactivity on the part of a 
state or states to acknowledge a so-called right should not be construed 
by the federal courts to be acquiescence to the national government to 
embark on a mission to decide what is or is not a fundamental right, 
rather "such refusals amount to declarations of the public will" on the 
part of the states. 

Shortly after the 1823 decision the social, political, economic, and 
cultural developments were thrusting upon the federal courts issues that 
were testing the validity and practicality of the court's interpretation of 
privileges and immunities in particular, and the notions of rights gener- 
ally; such as, are some rights so fundamental that the states-as a con- 
sequence of their citizens' memberships in the national 
community-constrained from curtailing them, and if so to what ex- 
tent? Dred Scott and The Shughter-house Cases are the preeminent 
antebellum and postbellum test cases that address this critical question. 
What becomes clear is that the US. Supreme Court majorities in both 
of these cases are consistent with the court opinion in Coryell, even in 
light of the ratification of the Fourteenth Amendment. 

Without question Dred Scott v. John E A. Sandford (1857) is one of 
the most maligned U.S. Supreme Court decisions in American his- 
tory?s Its notoriety stems from the political and social consequences 
of the decision, which were disastrous; nevertheless, segments of the 
decision mark an important bridge between the privileges and immu- 
nities clauses of Article IV and the Fourteenth Amendment, and there- 
fore merit our attention. 

At the crux of the Dred Scott issues were the privileges and immu- 
nities clause of Article IV and attendant issue of fundamental rights. 
The privileges and immunities clause is the critical issue because it 
involves the relationships among the states and between national and 
state governments regarding the extent to which national citizenship 
qualifies the state prerogatives to determine what are and are not fun- 
damental rights. 
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According to Chief Justice Taney, a state may confer its version of 
rights on anyone within its jurisdiction, but those rights can only be en- 
joyed within the state's territorial limits, and if the rights are conferred 
upon non-US. citizens, then those noncitizens are not entitled to privi- 
leges and immunities in other states. Justice Taney maintained that "each 
State may still confer them [rights and privileges] upon an alien, or any 
one it thinks proper, or upon any class or description of persons; yet he 
would not be a citizen in the sense in which that word is used in the Con- 
stitution of the United States, nor entitled to sue as such in one of its 
courts, nor to the privileges and immunities of a citizen in the other States. 
The rights which he would acquire would be restticted to the State which 
gave them."39 All the states participate in determining the qualifications 
requisite for national citizenship through the U.S. Congress and only state 
citizens with U.S. citizenship are entitled to Article IVprivileges and im- 
munities guarantees. No state, through state processes such as conferring 
state citizenship, can unilaterally confer national citizenship on individu- 
als unacceptable to the national community of states. Article I, section 8, 
clause 4 delegates to the U.S. Congress the power "to establish an uni- 
form rule of naturalization." To allow individual states the option to exer- 
cise this power would subject other states to the constitutional requirement 
of extending their "privileges and immunities" to individuals who are 
not, in the strict sense, U.S. citizens, but merely state citizens. Thus, it is 
through the national congress that the states collectively determine who 
is entitled to national citizenship. Justice Taney deduced that when the 
framers of the Constitution 

gave to the citizens of each Slate the privileges and immunities of citizens in the 
several Slates, they at the same time took from the several States the power of 
naturalization, and confined that power exclusively to the Federal Government. No 
state (sic) was willing to permit another State to determine who should or should 
not be admitted as one of its citizens, and entitled to demand equal rights and 
privileges with their own pwple, within their own territories.' 

Justice Taney's legal reasoning appears to run counter to the specific 
language of Article IV, section 2. ("The Citizens of each State shall be 
entitled to all Privileges and Immunitieb'of Citizens in the several 
States.") However, implicit in his logic is the linkage of The Citizens 
of each State with dual citizenship (i.e., U.S. citizenship) in order for 
the privileges and immunities clause to be constitutionally extended 
to the former. . . 
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Approximately midway through the Court's opinion Justice Taney's 
argument takes a peculiar digression. The digression may be dismissed as 
a polemic in his attempt to make his tenuous constitutional case against 
the national citizenship of African Americans more politically tenable. 
Whatever the reason for its inclusion, this important part of his reasoning 
manifests the precarious balance between national constitutional guaran- 
tees and state police powers. JusticeTaney unambiguously concludes that 
if African Americans were eligible for national citizenship and became 
members of the national political community, they would be entitled to 
all the privileges and immunities guarantees of the U S .  Constitution, with 
the national government being responsible for the enforcement of those 
privileges and immunities being abridged by a state: 

And if persons of the African race are citizens of a state, and of the United Sfates, 
they would be entitled to all of these privileges and immunities in every State, and 
the State could not restrict them; for they would hold these orivilcees and immuni- - 
ties, under the paramount auhority of the Federal Governnbest, and its courts would 
be bound to maintain and rnforce them, the Constllullon and h e  laws of the Statr 
to the contrary notwithstanding. And if the State could limit or restrict them, or 
place the party in an inferior grade, this clause of the Constitution would be un- 
meaning, and could have no operation; and it would give no rights to the citizen 
when in another Slate. He would have none but what the State itself chose to allow 
him. This is evidently not the construction or meaning of the clause in question. I t  
guarantees rights to the citizen, and the State cannot wilhhold them." 

Justice Taney's deference to states' rights on race relation led him to 
reject as unconstitutional any innovation that would have permitted the 
national government to extend privileges and immunities to African 
Americans. According to Taney, because the political and social conse- 
quences of national enforcement of rights for African Americans were 
not endorsed by the framers of the Constitution, one must conclude that 
the framers never intended to include them as citizens of the national 
political community, or more specifically, to confer upon them national 
citizenship with all the attending privileges and immunities of national 
citizenship. Otherwise state police powers pertaining to miscegenation, 
segregation of the races, and other state policies that restricted the rights 
of African Americans traveling interstate would not pass constitutional 
muster under the guarantees of privileges and immunities." In a very 
real sense, Justice Taney realized that to concede that African Ameri- 
cans were eligible for U.S. citizenship, would convert the privileges 
and immunities clause into the mother lode of national fundamental 
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rights for northern African Americans who chose to travel to the South 
and/or domicile in the territories. This, in and of itself, he feared, would 
have moved the nation closer toward a constitutional crisis. 

Justice Taney 's reasoning that state policies are qualified by the "privi- 
leges and immunities" guarantees is not contrary to case law precedent 
or the claim that the states are "sovereign and independent within their 
own limits in their internal and domestic To wit, if an Afri- 
can American ceases to be an interstate resident, but takes up permanent 
residence in a state, the state may then proceed to "deny him the privi- 
leges and immunities enjoyed by its  citizen^."^ Justice Taney is cogni- 
zant of a state's responsibility to be in compliance with the U.S. 
Constitution's privileges and immunities guarantees while simulta- 
neously deferring to the prerogatives of a state's police powers. But 
because he found it to be politically and socially necessary to prevent 
African American citizens of the free states from having access to cer- 
tain privileges and immunities in the slave states, he denied that any 
state could elevate Negroes to a form of citizenship from which they 
would be entitled to privileges and immunities in other states; he sur- 
mised that because they were neither foreigners nor members of the 
original political community, they were ineligible for national citizen- 
ship.'s In short, Justice Taney manifested an unwillingness to accept 
certain consequences of a viable federal arrangement, even if the states 
through national legislation were to collectively elevate African Ameri- 
cans to national citizenship; Justice Taney appeared to be prepared to 
nullify any law conferring citizenship on African Americans, short of a 
constitutional amendment. 

In his dissenting opinion, Justice McLean makes it clear that he is 
much more amenable to live with consequences of a viable federalism. 
Agreeing with Justice Taney that states can confer state citizenship on 
free African Americans, he goes on to conclude that as a consequence 
they are U.S. citizens with certain national constitutional rights: "Being 
born under our Constitution and laws, no naturalization is required, as 
one of foreign birth, to make him a citizen. The most general and appro- 
priate definition of the term 'citizen' is a 'freeman.' Being a freeman, 
and having his domicile in a State different from that of the defendant, 
he is a citizen within the act of Congress, and the courts of the Union are 
open to him."'6 Reiterating Publius, Justice McLean places the federal 
courts in their proper orbit, which is respecting the sovereign preroga- 
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tives of the states without usurping them. Justice McLean's rule of con- 
struction in the Dred Scotf case epitomizes the federal judiciary's role: 

The States of Missouri and Illinois an bounded by a common line. The one prohib- 
its  slavery, the other admits it. 7% has been done by the exercise of that sovereign 
power which appertains to each. W e  are bound to xspecl lhc institutions of each, as 
emanating from the voluntary action of the peoplc. Have the people of either any 
right to disturb the relations of the other? Each State rests upon the basis of its o m  
sovereignty, protected by the Constitution. Our Union has been the foundation of 
our prosperity and national glory. Shall we not cherish and maintain it? This can 
only be done by respecting the legal rights of each State." 

Implicit in Justice McLean's admonishment to the court majority are 
the following points: (a) the states are sovereign; (b) state policy is the 
voluntary action of a sovereign people; (c) in a federal system there will 
not necessarily be policy uniformity; (d) the U.S. Constitution protects 
such diversity; and (e) it is the responsibility of the U.S. Supreme Court 
to respect the legal (i.e., constitutional) rights of each state. 

The fundamental difference between Justices McLean's and Taney's 
respective positions in Dred Scott is that Justice Taney backed away 
from American federalism when the consequences were intolerable to 
his public policy preferences, whereas Justice McLean delineated the 
federal model. Nevertheless, both consistently construed the privileges 
and immunities clause according to Coryell, acknowledging that the 
privileges and immunities clause was not a conduit for national funda- 
mental rights to be imposed upon the states, but rather a provision de- 
signed to facilitate commercial integration between the states. This 
consensus was disrupted in the aftermath of the war between the states. 

In the aftermath of the American Civil War, the U.S. Supreme Court 
was called upon to determine the postbellum federal arrangement of the 
privileges and immunities clause of the Fourteenth Amendment. The 
court opinion in the Slaughter-house Cases reiterated the federalism of 
antebellum America, while the dissenting justices blazed the juridical 
trail toward a unitary arrangement." 

The facts in the Slaughter-house Cases involved the state of 
Louisiana's attempt to regulate the landing and slaughtering of live- 
stock in the New Orleans area. State regulatory legislation, passed on 8 
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March 1869, created a monopoly with exclusive rights to provide facili- 
ties for the slaughtering proce~s."~ For our purposes, the relevant issue 
is: "Does the state statute abridge the Fourteenth Amendment's privi- 
leges and immunities of US. citizensY5" 

In the words of the plaintiff's counsel, "The state is commanded nei- 
ther to make nor enforce any law that deprives or even abridges any 
citizen of his enjoyment of his privileges or immunities. To limit hi in 
the choice of a trade, to deprive him of a business he has pursued, and to 
give to others the sole and exclusive right to follow that trade or to 
prosecute that business, violates this Constit~tion."~' The plaintiff's com- 
plaint dissolves the constitutional boundaries between the national and 
state jurisdictions in the policy areas of rights. The basis of this dissolu- 
tion is the displacement of state citizenship with a national citizenship, 
with all the attendant national rights, privileges, and immunities that the 
states must not violate. These national rights are extrapolated not only 
from the U.S. Constitution (no mention is made of the relevance of state 
constitutional rights), but from the English-American legal experience 
under the rubric of fundamental rights. What is problematical for this 
type of extrapolation is the fact that the English Common Law and the 
post 1789 US.  Constitution are not systematically congruous; the in- 
congruity results from the federally based popular control basis of Ameri- 
can law. 

In the Court's majority opinion Justice Miller sets the parameters of a 
workable federal arrangement for the postbellum period. He accom- 
plished this by recognizing four essential components of federalism: 
state citizenship, state police powers, the federal basis of privileges and 
immunities, and the positive origins of acknowledged rights. 

Justice Miller maintained the precedent that acknowledged the di- 
chotomy between national and state citizenship, but with a qualifica- 
tion attributable to the Fourteenth Amendment. By stipulating that "all 
persons born or naturalized in the United States and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside" (Fourteenth Amendment, section one), Justice 
Taney's jurisprudence on citizenship was~onstitutionally amended. 
Nevertheless, Justice Miller reiterated that "the distinction between 
citizenship of the United States and citizenship of a state is clearly 
recognized and established. Not only may a man be a citizen of the 
United States without being a citizen of a state, but an important ele- 
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ment is necessary to convert the former into the latter. He must reside 
within the state to make him a citizen of it, but it is only necessary that 
he be born or naturalized in the United States to be a citizen of the 
Union.'" In the absence of this dichotomy of citizenship, recourse to 
precedent in interpreting the Fourteenth Amendment's privileges and 
immunities clause is impossible, due to the fact that without state citi- 
zenship national citizenship would result in a uniformity of rights, 
thereby making privileges and immunities guarantees an absurdity 
because citizens going from one state to another would not experience 
different standards of rights. 

Not only would a singular national citizenship negate privileges and 
immunities, but it would also significantly intrude upon the states' 
police powers. Citizens residing in a particular state could challenge 
state policies on the grounds that those policies infringe upon their 
rights a s  national citizens. Quoting Chancellor Kent, Justice Miller 
defines the states' police powers on the basis that "private interests 
must be made subservient to the general interests of the community. 
This is called the police power.. .it [state police power] is much easier 
to perceive and realize the existence and sources of it than to mark its 
boundaries, or prescribe limits to its exercise."53 The community that 
Justice Miller had in mind was the state. Obviously, the general inter- 
est of the community may not be perceived by some state citizens to 
be compatible with their private interests; such was the case with the 
independent butchers of Louisiana, who challenged the state-created 
monopoly as a violation of their private rights. In the absence of a 
viable state citizenship with the attending state police powers, these 
disgruntled individuals would have had recourse to the national stan- 
dards of rights in the attempt to have their private interests prevail 
over the state's general interests; moreover, if these "complainants" 
succeeded in persuading the Court that the general interests of the 
state ran counter to some abstract notion of nationally recognized fun- 
damental rights, the state's general interests as manifested in the mo- 
nopoly could then be challenged accordingly. 

Reiterating the state basis of rights as expressed in Co@eId, the court 
concluded that, fundamental rights "have always been held to be the 
class of rights which the state governments were created to establish 
and s e c ~ r e . " ~  Thus, because each state may have variously def ied what 
are fundamental rights, the privileges and immunities clauses were de- 

Privileges and Immunities and the States' Police Powers 49 

signed to facilitate comity among the states. Justice Miller links the 
privileges and immunities of the Fourteenth Amendment with Articles 
IV of the Articles of Confederation and the U.S. Constitution, to the 
extent that the construction of the clause in the Fourteenth Amendment 
should not alter the federallstate relationship; the purpose of its inclu- 
sion in the Fourteenth amendment is to extend the same privileges and 
immunities to the class of individuals who were denied those protec- 
tions as a consequence of Scottv. Sandford, African Americans. He wrote, 
"Its sole purpose was to declare to the several states, that whatever those 
rights, as you grant or establish them to your own citizens, or as you 
limit or qualify, or impose restrictions on their exercise, the same, nei- 
ther more nor less, shall be the measure of the rights of citizens of other 
states within your juri~diction."'~ 

The court majority forewarned that if the plaintiffs, who are citizens 
of the State of Louisiana, could negate this state statute designed to 
protect the health of the inhabitants of New Orleans on the grounds that 
it violated some supra-state fundamental right to pursue one's occupa- 
tion, the federal courts would become perpetual censors over the state 
legislatures: 

[Sluch a construction followed by the reversal of the judgments of the supreme 
court of Louisiana in these casw would constitute this court a perpetual censar 
upon all legislation of the states, on the civil rights of their own citizens. with 
authority to nullify such as it did not approve as consistent with those rights, as 
they existed at the time of the adoption of this Amendment.. . . [Tlhese conse- 
quences are so serious, so far reaching and pervading, xl great a departure from the 
structure and spirit of our institutions; when the effect is to fetter and degrade the 
state governments by subjecting them to the control of Congress, in the exercise of 
powers heretofore universally conceded to them of the most ordinary and fuoda- 
menlal character; when in fact it radically changes the whole theory of the relations 
of thc state and Federal governments to each other and of both of these govern- 
ments to the pe~ple . '~  

It is significant that in 1873 a majority of the postbellum Republican 
U S .  Supreme Court was not prepared to support such a radical trans- 
formation of the federal system. To elevate the Fourteenth 
Amendment's privileges or immunities parantees to such heights 
would have made Article IV's privileges and immunities guarantees, 
the Ninth Amendment's acknowledgment of rights retained by the 
people, and the Tenth Amendment's reserved state powers constitu- 
tionally incoherent. 
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The majority's warnings notwithstanding, in his dissent Justice Field 
encouraged such "radical changes." After acknowledging the "abstract 
justice which lies in the position of the plaintiffs in e~ror,"~' he delin- 
eates two types of restrictions on the police powers of the states, the 
constitutional prohibitions and fundamental principles. According to 
Justice Field, "The question presented is, therefore, one of the gravest 
importance, not merely to the parties here, but to the whole country. It 
is nothing less than the question whether the recent Amendments to 
the Federal Constitution protect the citizens of the United States against 
the deprivation of their common rights by state legislation. In my judg- 
ment the Fourteenth does afford such protect i~n."~~ Justice Field con- 
tended that the Fourteenth Amendment placed "the common rights of 
the American citizens under the protection of the National govem- 
ment." As a consequence, 

a citizen of a state is now only a citizen of the United States residing in that state. 
The fundamental rights, privileges, and immunities which belong to him as a free 
man and free citizen, now belong to him as a citizen of the United SLates, and are 
not dependent upon his citizenship of any ~tate.'~ 

In his attempt to reverse eighty-four years of precedent, Justice Field 
advocates the nationalization of constitutional and unenumerated rights, 
the very development Justice Miller cautioned against. Furthermore, 
the US. Supreme Coun was to play the prominent role in the discovery 
and protection of these rights. 

For the Slaughter-house dissenters the path to discovery of un- 
enumerated rights leads through English history. But the fallacy of the 
dissenters' argument is in their failure to acknowledge the differences 
between the political processes of England, in which popular control of 
the law-making process was more myth than fact, and the American 
political process in which popular control of the process was descrip- 
tively valid. Justice Miller was cognizant of the fallacy; his response to 
the dissenters' reliance on English Common Law maintains that "such 
references are to monopolies established by the monarch in derogation 
of the rights of his subjects, or arise out of transactions in which the 
people were unrepresented, and their interests uncared for."M Addition- 
ally, as important as English Common Law is for legal guidance, it is 
subordinate to the positive laws passed by state legislatures: "For who- 
ever doubted the authority of Parliament to change or modify the com- 
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mon law?"6' Not only do the Slaughter-house dissenters fail to seri- 
ously consider the prerogatives of state legislatures to modify common 
law, they transform common law into a form of fundamental law that in 
many respects is beyond the reach of legislatures. For example, when 
Justice Field maintained that "no one will deny the abstractjustice which 
lies in the position of the plaintiffs in error,"" it seemed of little impor- 
tance to him that a political majority of Louisiana's state legislators and 
judges did indeed deny the abstract justice of the plaintiffs' complaints. 

Nevertheless, in order to obsttuct the legislative will of a state leg- 
islature, the dissenters required more than the reed of abstract justice; 
it behooved them to promote judicial legitimacy and such promotion 
required that they ground their dissent in the U.S. Constitution. The 
constitutional grounds they set upon were expansive; expansive in the 
sense that the strict construction of the Fourteenth Amendment that 
the court majority relied upon was replaced by a construction that is 
latitudinal in scope and substantively ideological. Both the scope and 
the substance of their construction are primarily and dominantly En- 
glish; conveniently, the English connection provides a politically safe 
juridical standard against which to measure state legislative acts. 
Whether the dissenters' nomenclature is rights ofman, rights of citi- 
zens in anyfree government, rights ofEnglishmen,fundamental rights, 
inalienable rights of h u m a n i ~  natural rights, absolute rights of indi- 
v i d ~ a l s , ~ ~  the intended effect was the same, to thwart the states' politi- 
cal processes if the results of those processes were not acceptable to 
the dissenting justices' concocted standards of justice. For example, 
as the dissenting justices proceeded to make their cases against Loui- 
siana, they claimed that the "right to free labor" is "one of the most 
sacred and imprescriptible rights of man."M How do the dissenting 
justices rationalize the importance of this right? They recognize it "to 
be the natural right of every Englishman." This dependence on the 
rights of Englishmen is justified on the grounds that "the common law 
of England is the basis of the jurisprudence of the United  state^,"^' 
and consequently state intrusions upon such rights are suspect, such 
as the monopoly established by Louisiana,-which placed restrictions 
on the labor of butchers. However, even a cursory survey of English 
labor law refutes the justice's high opinion of the "right to free labor" 
for the English working class, not to mention that English labor law is 
not necessarily relevant to the Slaughter-house issues. 

. . 
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VIII 

The essence of the Slaughter-house dissenters' rejection of Ameri- 
can federalism was most clearly stated by Justice Bradley. What his 
dissenting brethren left implicit, Justice Bradley stated explicitly. Ac- 
cording to Justice Bradley, the privileges and immunities clause of Ar- 
ticle IV inherently incorporates the U.S. Bill of Rights, thereby making 
them applicable to the states; the states must not only confer these rights 
on citizens from other states, but also on their own citizens and nonciti- 
zens within their jurisdictions. Speciously referring to Justice Bushrod 
Washington's notion of fundamental rights, Justice Bradley concluded 
that "these, and still others, are specified in the original Constitution or 
in the early Amendments of it, as among the privileges and immunities 
of citizens of the United States, or, what is still stronger for the force of 
the argument, the rights of all persons whether citizens or not."= Fur- 
thermore, U.S. citizenship carries with it certain rights, privileges, and 
immunities: 

I think sufficient has been said to show that citizenship is not an empty name, hut 
that, in this country at least, it has connected with it certain incidental rights, privi- 
leges, and immunities of the greatest importance. And to say that these rights and 
immunities attach only to stale citizenship, and not to citizenship of the United 
Statw, appears to me to evince a very narrow and insufficient estimate of constitu- 
tional history and the rights of men, not to say the rights of the American p e ~ p l e . ~ '  

According to this view, the purpose of the Fourteenth Amendment was 
to embody the inherent rights of U.S. citizenship into fundamental law 
and thereby "provide national security against violation by the states of 
the fundamental rights of the citizen": 

The mischief to be remedied was not merely slavery and its incidents and conse- 
quences; but that spirit of subordination and disloyalty to the national government 
which had troubled the country for so many years in some of the states ... The 
Amendment was an attempt to give voice to the strong national yearning for that 
time and that condition of things, in which American citizenship should be a sure 
guaranty of safety, and in which every citizen of the United Sbtes might stand erect 
in every portion of its soil, in the full enjoyment of every right and privilege be- 
longing to a freeman, without fear of violence or molestation.' 

The burden will fall to the national courts for keeping the states in com- 
pliance with the nationally defmed fundamental rights of individuals. 
In the event that the "business of the national courts should be increased, 
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Congress could easily supply the remedy by increasing their number 
and effi~iency."~~ The intended outcome, national supremacy over the 
states with the national courts serving as the guardians of that supremacy, 
or in the vigilant words of Justice Miller, the Supreme Court would 
function as the "perpetual censor upon all legislation of the States."" 

This is not to say that the dissenting justices advocated stripping 
the states of all their respective police powers. They acknowledged 
that the states had some powers within their respective jurisdictions, 
but the extent of those police powers were to be significantly quali- 
fied as a result of being measured by the standards of reasonableness 
and/or justice as established by national courts. Implementation of these 
nationally court-defined standards can run counter to popular control 
over state public policy. Anyone familiar with the nineteenth-century 
conditions associated with the slaughtering processes of animals real- 
izes that some type of state regulation was justified. But to negate 
Louisiana's response as "onerous, unreasonable, arbitrary and unjust" 
is to substitute the policy preferences of the U.S. Supreme Court for 
that of the state's legislative process. Justice Bradley was not deterred 
and concluded that Louisiana's policy "has none of the qualities of a 
police regulation. If it were really a police regulation, it would, un- 
doubtedly, be within the power of the legislature:" 

The right of a stale to regulate the conduct of its citizens is undoubtedly a very 
broad and extensive one, and not to be lightly restricted. But there are certain fun- 
damental rights which this right of regulation cannot infringe. It may prescribe the 
manner of their exercise, hut it cannot subvert the rights themselves. Ispeaknow of 
rhe rights of cirizrrrr of any free governmenr." 

The underlying but unstated premise of the Slaughter-house dissent- 
ers is their lack of confidence in the state legislative processes, even 
though those processes are constitutionally constrained by internal and 
external checks. Even by nineteenth-century standards, for the members 
of the Butchers' Benevolent Association of New Orleans the channels 
of political participation were conduits for state public policy-making; 
such being the case, were the disgruntled butchers able to pressure the 
state legislature to adopt an alternative to the statute passed 8 March 
1869?13 Nevertheless, Justice Bradley implies the statute was "made in 
the interest of a few scheming individuals, by which some of the south- 
em states have, within the past few years, been so deplorably oppressed 
and impoveri~hed."~' But this is neither substantiated nor convincing 
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grounds for US.  Supreme Court intervention, unless one accepts-on 
blind faith-the role of the U.S. Supreme Court in articulating and se- 
curing the universal rights of American citizens, American federalism 
and popular control over public policy notwithstanding. 

In the current political/cultural climate the privileges and immunities 
clauses constitute wild cards of constitutional development. Consider 
one possible scenario. Following the lead of Justice Scalia the US.  Su- 
preme Court reverses the 1973 Roe v. Wade75 decision on the constitu- 
tional grounds that the abortion issue is nonjusticiable and therefore a 
political question to be resolved by the states. In the wake of the court's 
decision, certain states pass very restrictive antiabortion legislation. 
Responding to constituency pressures the Congress implements national 
abortion standards that approximate Roe. The claimed basis of the na- 
tional standards is Amendment XIV, sections 1 and 5. Section one in- 
cludes the privileges and immunities guarantees, and section five states 
that "the Congress shall have power to enforce, by appropriate legisla- 
tion, the provisions of this article." It is clear that what constitutes "ap- 
propriate legislation" hinges on the interpretation of the "privileges and 
immunities" clause. In the event that the U.S. Supreme Court adopts the 
privileges and immunities model advocated by Justices Field and Brad- 
ley in the Slaughter-house Cases, the Congress would have constitu- 
tional authority to establish national abortion rights; conversely, if the 
contemporary Court upholds the precedent established by Justices Wash- 
ington and Miller in the Coryell and Slaughter-house Cases, respec- 
tively, the national legislation would be declared unconstitutional. In 
essence, the prerogatives of the states to exercise their police powers in 
regard to unenumerated rights within the parameters of American feder- 
alism is at issue. 

The misconstruction of privileges and immunities will significantly 
impact upon those state prerogatives, whereas i t s  proper construction 
serves as an obstacle to the nationalization of unenumerated rights. 
Nevertheless, in our constitutional system of separation of powers and 
checks and balances, high levels of political acumen are required to 
move from one juridical paradigm to another; an accomplishment others 
have referred to as creative jurisprudence, the topic of chapter 3. 
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Notes 

1. It should be noted that The Articles of Confederation (drafted in 1771 and ratified 
in 1781) sought to establish "a perpetual Union between the states," whereas the 
1787 constitution aimed at "a more perfect Union," which is distinct fmm a "per- 
fect Union." A petpetual union is not necessarily perfect and a perfect union is 
not necessarily perptual. 

2. This clause is also in the Fourteenth Amendment, section 1. The c l a w s  are not 
identical; take note of the different conjunctions, "privileges and immunities" 
and "privileges or immunities" and the phrase Cirizcm in the several Stares con- 
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Roscoe Pound: Strategist 
for Creative ~uris~rudence 

American political culture necessitates that public policy be 
grounded in popular control if the policy is to be legitimate and thereby 
sustain the political obligation of the citizenry.' Popular control may 
be remote and indirect as a result of external and internal checks and 
balances, but nevertheless the relationships between citizens and their 
governments' policies must give credence to the image that popular 
control over public policy is the rule. This scheme of things is usually 
taken for granted and to restate the obvious seems to be somewhat 
verbose. However, in the public policy area of rights the historical 
scheme that we take for granted has not only been seriously challenged 
(such challenges have always been part and parcel of political debate), 
but effectively challenged. During the first three decades of the twen- 
tieth century an influential community of academic and legal scholars 
laid the theoretical groundwork for innovative rationalizations through 
which the official recognition and protection of rights need not be 
contingent upon nomocratic popular control. The alternative source 
for articulating rights was not the citizens through republican proce- 
dures, but experts supposedly schooled in legal ~c ience .~  Permit me to 
reiterate; popular control over fundamental rights has always been 
subject to debate, but the watershed theoretical developments of the 
fust few decades of the twentieth century paved the way for substan- 
tive changes. These changes are manifested not only by the nature and 
content of the debate, but most importantly by the legitimation of a 
judicially generated rights policy paradigm. 

. . 
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Due to the authoritativeness of its decisions, the rights policies in 
question are those formulated by the U.S. Supreme Court. These rights 
may or may not meet with the approval of or be consistent with national 
and/or state rights policies. What distinguishes judicially generated rights 
from nomocratically sanctioned rights-that is, rights policies which 
are the product of tradition, constitutional conventions/amendments, or 
legislative action-are their origins. For example, if X has been sanc- 
tioned as a right from time immemorial, it would be recognized as a 
traditional right. No specific legislative act designated it as such, but no 
legislature or court questioned the validity of X. Neither a legislature 
nor a court generated X as a constitutional right, but through inaction 
consistently affirmed X as part of the overall licit culture. Responding 
to popular will within the nation, the current legislature statutorily clas- 
sifies Y as a constitutional right. X and Y are mutually exclusive, thus, 
X is statutorily (and nomocratically) repealed. On the other hand, if 
popular will and the legislature were content with the status quo regard- 
ing X, and the Supreme Court unilaterally declared X unconstitutional 
and mandated that Z be placed in its stead, then Z would constitute a 
judicially generated right. The caveat that Z is mandated by the consti- 
tution and therefore indirectly tied to and representative of popular will 
may or may not be an accurate argument. That is the issue and the rea- 
son why Roscoe Pound is key to understanding the judiciary's role. 
Pound calculatingly instructed justices in ways to link Z to the Consti- 
tution, an accurate reading of the Constitution notwithstanding. 

The extent to which judicially generated rights policies preempt state 
policies is key to understanding if judicial review is compatible with the 
primary dictate of American political culture that public policy be 
grounded in popular control. For example, if the U.S. Congress con- 
ferred a title of nobility on individuals, declaring those titles as null and 
void is within the parameters of judicial review, based on the fact that 
sections 9 and 10 of Article I prohibit such titles. Even if the vast major- 
ity of Americans supported conferring those titles, a reasonably sound 
argument could be made that the U.S. Supreme Court was acting ac- 
cording to popular consent and not contrary to popular control, on the 
grounds that the U.S. Constitution embodies the authentic will of the 
people and, thus, is the controlling factor. However, when one consid- 
ers the unique role of judicial review in the American political con- 
sciousness, the distinction between popular consent and popular control 
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is paramount. The Court may exercise judicial review under the pretext 
that its decisions are always in accordance with the Constitution, even 
in those instances when it is not. The people give their consent under 
the false premise that they, through the Constitution, control the Court's 
decisions. The pretext maintains a cardinal rule of American political 
culture-that the U.S. Supreme Court be constrained by the U.S. Con- 
stitution, a document through which the citizenry exercises ultimate 
control over the Court's decisions. In those instances when the Court is 
truly constrained by popular control through the Constitution, its deci- 
sions are entitled to the political obligation of the citizenry even when 
its rulings overturn policies that have the overwhelming support of the 
majority and its elected representatives. 

Nevertheless, presumed popular control may be at odds with politi- 
cal reality, because there is no guarantee that the U.S. Supreme Court's 
rulings are in fact tied to popular control via the Constitution, even though 
the citizenry consented to the ruling while under the illusion that it was 
the product of a legitimate constitutional process. Herein lies the di- 
lemma; the very pretext that the U.S. Supreme Court is exercising judi- 
cial review according to the dictates of the Constitution is what provides 
opportunities for the Court to violate the cardinal rule of American po- 
litical culture, popular control over public policy. 

Early in the twentieth century juridical strategy and tactics were 
articulated that encouraged and instructed judges and justices on how 
to sever popular control when necessary for achieving unpopular or 
unconstitutional policy objectives, without alienating popular consent. 
Delineating the strategy and tactics is a difficult task. Constitutional 
development is a multidimensional and complex phenomenon and 
tracking deviations from previously established norms is difficult, es- 
pecially if there is a conscious intent to obscure the actual basis of 
judicial policy. Explicating the dimensions involved includes not only 
the inner workings of the courts, but also presidential politics, legisla- 
tive politics, nature of the times (such as war, threat of war, peace, 
condition of the economy, etc.), personalities of the justices, leader- 
ship within the court, state public policies:and other factors. How- 
ever, our focus is narrowed to the juridical public policy area of 
unenumerated rights and discerning the twentieth-century juridical 
development of those rights. Accordingly, when the U. S. Supreme 
Court elevates an unenumerated right to constitution.al status, the ba- 
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sb of that right should be discernible as either grounded in the Consti- 
tution or judicially generated from external sources. For example, the 
"right" of the people to keep and bear atms is explicitly recognized in 
the U.S. Constitution, whereas variations of the penumbral right to 
privacy may be the product of judicial creativeness.' Both are open to 
judicial interpretation, but the latter more so than the former. 

In order to gain insight into the development of judicially articulated 
rights, especially in light of the fact that the evolution of such rights is 
incrementally layered with precedent, it is necessary to peel away at the 
surface of judicial circumlocutions and confront the central elements of 
judicial thinking. At the center we find the teachings of Roscoe Pound. 
Pound's scholarship provided his contemporaries with strategy and tac- 
tics for innovative jurisprudence, while correspondingly providing con- 
temporary analysts with a source that discloses the intellectual ideas 
that fueled key aspects of twentieth-century constitutional development. 

Tracing the Court's expanded role in public policy-making, Edward 
Corwin identified the 1890s as the beginning of the second generation 
under the Constitution.' His pronouncement should not be taken lightly. 
In the course of this formative period the impact of judicial review on 
American politics was accelerated as a consequence of national and state 
legislatures' attempts at economic regulation. This legislative activity 
spurred the Court's "second-generation" entry into the public policy 
area of rights, insofar that the right to property was the hammer used to 
disassemble much of the legislative economic regulation. The property 
question was brought to the fore by tensions between the laissez-faire 
theory of government and populists' attempts to regulate an increas- 
ingly monopolistic industrialized economy. This in turn raised the col- 
lateral fundamental questions about the nature of American federalism. 
Because the US. Supreme Court had the practical problem of maintain- 
ing its status in a constitutional framework that deprecates overt judi- 
cial lawmaking at the expense of popular control, national and state, the 
judicial rejection of the economic regulations usually involved a selec- 
tively strict interpretation of the Fifth and Fourteenth Amendments' due 
process clauses, selective in the sense that the Court failed in many in- 
stances to balance the right to property with the states' Tenth Amend- 
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ment police powers to promote the health, safety, morals, and general 
welfare of their respective peoples.' 

The Court's judicial veto of state legislation on the grounds of sub- 
stantive due process hinged on a nationalistic interpretation of the Four- 
teenth Amendment in the attempt to substitute state diversity with 
national conformity. The relevant Fourteenth Amendment constraints 
are "No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, without due pro- 
cess of law; nor deny to any person within its jurisdiction the equal 
protection of the laws." Close textual analysis manifests that the prohi- 
bition agahst abridging privileges or immunities is absolute, abridging 
life, liberty, and property is qualified in that these rights may be abridged 
as a consequence of due process of law, and denying equal protection of 
the laws is prohibited if the denial is directed at individuals inside the 
state's jurisdiction. These are important qualifications. For example, if 
the right to control a privately owned monopoly is deemed a privilege 
or immunity, it would be granted greater protection than a right subject 
to due process or jurisdictional constraints (see chapter 2 supra). 

At the hands of conservative chief justices-Fuller (1888-1910), 
White (1910-21), and Taft (1921-30)-constitutional construction was 
utilized to obstruct legislative responses to pressing economic and so- 
cial p~oblems.~As the U.S. Supreme Court Justices engaged in interpre- 
tative debates about inserting into the Fourteenth Amendment 
proprietarian substantive due process, influential academics engaged in 
dialogue with a somewhat different otientation. An important precedent 
had been established; the U.S. Supreme Court could either obstruct or 
advance public policy with virtual impunity. Although for the most part 
the academicians substantively disagreed with the Court's emphasis on 
proprietarian substantive due process, they observed with great interest 
how the Court had converted the Constitution into an obstacle to popu- 
lar control. Conversely, the judicial system could also be effectively 
utilized in the advancement of policy reforms, with or without popular 
control. By the 1920s there was significant consensus that the debate 
needed to be reformulated. Instead of asking what was constitutionally 
permissible, much of the scholarship stressed what was socially and 
therefore politically imperative and how judicial review could be uti- 
lized to address what were believed to be pressing public policy chal- 
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lenges. There was mounting pressure for change. According to Roscoe 
Pound, "There are two ways in which the courts impede or thwart social 
legislation demanded by the industrial conditions of today. The fist is 
narrow and illiberal construction of constitutional provisions, state and 
federal.. . . The second is a narrow and illiberal attitude toward legisla- 
tion conceded to be constitutional, regarding it as out of place in the 
legal system, as an alien element to be held down to the strictest limits 
and not to be applied beyond the requirements of its expressed lan- 
g ~ a g e . " ~  Consider Louis D. Brandeis's supportive call for a "judicial 
awakening to the facts of life": 

Courts continued to ignore newly arisen social needs. They applied complacently 
18th Century conceptions of the liberty of the individual and of the sacredness of 
private property .... Where statutes giving expression to the new social spirit 
were clearly constitutional, judges, imbued with the relentless spirit of individu- 
alism, often construed them sway ... law everywhere hns the tendency to lag 
behind the facts of life. But in America the strain became dangerous; because 
constitutional limitations were invoked to stop the natural vent of legislation.. . . 
In the course of relatively few years hundreds of statutes which embodied at- 
tempts (often very crude) to adjust legal rights to the demands of social justice 
were nullified by the courts, on grounds that the statutes violated the constitu- 
tional guaranlim of liberty and property.' 

The process of ameliorating the tensions between what is constitu- 
tionally permissible as opposed to what is socially, economically, and 
politically necessary was descriptively characterized as creative juris- 
prudence. Indeed, there are differences between the various schools of 
thought regarding the form and extent creative jurisprudence should 
take; but their differences should not cloud their common ground. Con- 
cisely stated, creative jurisprudence combines the arts of the legislator, 
theologian, philosopher, and social reformer, all culminating in judges, 
in order to make the courts "efficient instruments of ju~tice."~ 

Pound called for a new judicial creed to replace what he considered 
to be the obsolete and inefficient jurisprudence of the past. He catego- 
rized jurisprudence into three schools: the historical, analytical, and 
philosophical. The philosophical school held the keys to a brighter fu- 
ture: "Today we are seeing the beginning of a reaction from the juristic 
pessimism of the historical school and the juristic inertia of the later 
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generations of the analytical school.. .. The pressure of new and unse- 
cured interests, of new and insistent human claims, is compelling us to 
revise our juristic creeds.""' This revision was to be grounded in what 
Pound referred to as "A Theory of Social Interests." The courts were 
encouraged to assume a pivotal role in the "machinery of social control 
or social engineering ... consciously and avowedly as befits the sci- 
ence of today."" 

Pound ranked the criteria for his new judicial methodology. First, 
general security is paramount: "In its simplest form it is an interest in 
the general safety, long recognized by the legal order in the maxim that 
the safety of the people is the highest law."12 Second, social institutions 
must be protected, such as marriage, religious institutions, and political 
institutions." Third, general morals must be secured: The "demand of 
society to be secured against acts or courses of conduct offensive to the 
moral sentiments of the general body of individuals therein for the time 
being."" Fourth, "the social interest in the conservation of social 
resources.. . in view of the infinite individual desires and limited natu- 
ral means of satisfying them, the latter must be made to go as far as 
possible."" Fifth, the courts should take cognizance of the social inter- 
est in general progress and the necessity "that social engineering be 
increasingly and continually improved."I6 In order for judicial social 
engineering to successfully advance the social interest, judges must 
emphasize economic, political, and cultural progress, and not be ob- 
structed by incompatible provisions of the Constitution.17 

The sixth and last social interest recognized by Pound is, for our pur- 
poses, the most important. What was true for Pound in 1920 is even 
more significant for the 1990s. It is the social interest in individual life. 
This criterion directs the judge to balance the interest of the individual 
against that of society. If the individual's self-defined interests nm counter 
to society's, and society opts to curtail the liberty of the individual, it 
must do so nonarbitrarily and reasonably: "If one will is to be subjected 
to the will of another through the force of politically organized society, 
it is not to be done arbitrarily but upon some rational basis which the 
person coerced, if reasonable, could appreciaE-upon a reasoned weigh- 
ing of the interests involved and a reasoned attempt to reconcile or to 
compromise them."I8 The preceding five criteria are all subject to the 
qualification that the individual has been mistreated or, to use Pound's 
own word, repressed. The prohibition of repression. did not emanate 
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from a commitment to natural rights, but on "what modem psychology 
has discovered to be. the ill effects of repression."19 Repression of the 
individual is unacceptable because it is in the social interest to safe- 
guard the interest of the individual. In other words, "there is the social 
interest in individual life."20 According to Pound's new judicial creed, 
individuals' interests are the social interest, but the former are not to be 
de f ied  by society through popular control of public policy; they are to 
be. defmed-or more precisely, engineered-by the Court. 

Within the context of Pound's judicial creed, national and state con- 
stitutions were to be. functional instruments for judges and justices as 
they secured social interests from the bench. Constitutional construc- 
tion would be adjusted to the situation, not being locked into either a 
loose, strict, interpretive, or non-interpretive reading of those documents. 
Pound called this engineering interpretation: 

[Ilnstead of these 1 venture an engineering interpretation. I venture to think of 
problems of eliminating friction and precluding waste in human enjoyment of the 
goods of existence and of the legal order as a system of social engineering whereby 
those ends are achieved. If we think of it this way we shall not fail lo see that no 
legal institution or legal doctrine may stand fast forever as the final thing in juristic 
achievement any more than the products of mechanical ingenuity and engineering 
skill may stand for all time as theultimate of which man is capable. New wants and 
new forms of old wants speedily make the bwt products of social engineering.. . and 
to study how the existing social and legal machinery may be improved or new 
machinery may be devised whereby to obviate the friction, preclude the waste, and 
insure the best social engineering of which in the time and place we are capable." 

Pound's legal positivism may appear to be countered by higher law 
and the English Common Law doctrines. But not according to Pound. 
The more interpretive models available, the greater the ease judges and 
justices could adjust the law to the immediate situation. All models of 
constitutional interpretation contributed to creative jurisprudence; they 
are the materials through which "engineering interpretation" constructs 
and reconstructs American constitutionalism. 

A case in point, the leading spokesman for higher law based judicial 
activism was Edward S. C o r ~ i n . ~ ~  With antiquity as his starting point, 
Corwin identified higher law as "one of the really great humanizing 
forces of history" and having a critical relationship to the American 
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system of g o ~ e r n m e n t . ~ ~  Its relationship is fourfold: First, the Constitu- 
tion embodies "the essential and unchanging justice" of higher law; sig- 
nificantly, it is the embodiment of higher law that gives legitimacy to 
the Constitution, and not the Constitution that gives legitimacy to higher 
law. According to Corwin: 

The Ninth Amendment ... illurtratcs this theory perfectly except that the prin- 
ciples of transcendental justice have been here translated into terms of personal and 
private rights. The relation of such rights, nevertheless, to governmental power is 
the same as that of the principles from which they spring and which they reflect. 
They owe nothing to their rceognition in the Constitution-such recognition was 
necessary if the Constitution was to be regarded as complete ... . Thus the legality 
of the Constitution, its supremncy, and its claim to be worshipped, alike find com- 
mon standing on the belief in a law superior to the will of human go~ernors .~  

Second, higher law's authority over human affairs is neither dependent 
on nor changeable by popular will. "There are, it is predicated, certain 
principles of right and justice which are entitled to prevail of their own 
intrinsic e~cel lence."~ Noncompliance with higher law results in injus- 
tice. Thud, the principles of higher law determine what just governments 
may and may not do. These principles are stated only in general terms, 
but have a far-reaching impact. Corwin maintains that "for the history of 
American constitutional law and theory no part of M o g ~  Carta can com- 
pare in importance with chapter twenty-nine."26 Continuity between thu- 
teenth-century English higher law and American constitutionalism is 
manifest in the fundamental propositions of American constitutional law 
that "hw must be general; it must afford equal protection to all; it may 
not validly operate retroactively; it must be enforced through the courts- 
legislative power does not include judicial power."" Fourth, these and 
attendant principles are knowable through custom and reason. Custom 
and reason combined result in common law. Only the courts, through the 
prerogative of judicial review, are competent to explicate, apply, and pre- 
serve higher law in the commotion of political affairs. In other words, 
Corwin was rationalizing judicial supremacy: 

The right reason which lies at the basis of the common law, on the other hand, was 
from the beginning judicial right reason. Considered as an act of knowledge or 
discovery, the common law was the act of experts, and increasingly so, with the 
ever firmer establishment of the doctrine of store decisis? 

On the heels of the just-quoted passage Corwin, in a revealing 
paragraph, mentions Pound's complaint that jurisprudence con- 
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strained by higher law/common law precludes "creative activity of 
men as lawyers, judges, writers of books, or  legislator^."^^ In other 
words, it obstructs the social engineering Pound advocated. Corwin's 
response to Pound's criticism is not what one might anticipate, which 
is that Pound's legal positivism is the antithesis of transcendental 
justice. Rather, Corwin's conciliatory response is that the corpus of 
common law is the work of individuals spanning hundreds of years. 
Corwin reiterates that the "reasonableness" of a law is the most ac- 
curate measure of its justness; and the most reliable way to deter- 
mine a law's reasonableness is to use the collective wisdom of judges 
embodied in stare decisis. Expounders of common law stipulate that 
"the Common Law is the perfect ideal of law; for it is natural reason 
developed and expounded by a collective wisdom of many genera- 
tions.. . . Based on long usage and almost supernatural wisdom.. . . 
The common law is the absolute perfection of rea~on."'~ Considered 
in its totality common law is a series of creative activities, amenable 
to useful modification through the labors of judicial commentators 
and judges, as the history of common law from Magna Carla to 
Blackstone makes manifest?' 

In a descriptive 1926 article Charles Warren tracks "the progress we 
have made from the principles of government believed in by the fram- 
ers of the Con~titution."~~ Identifying Girlow v. New York3'soon after it 
was decided as the watershed case for Fourteenth Amendment selective 
incorporation, Warren claimed that "owing to the existence of the Due 
Process Clause of the Fourteenth Amendment, and to the constantly 
expanding interpretation which the Court has given to the language of 
that Clause, the general public has now acquired the habit of assuming 
that practically every new State statute is to be submitted to f i a l  test 
before that C ~ u r t . " ~ T h e  "constantly expanding interpretation" referred 
to by Warren is easily documented, with Gitlow providing an "illumi- 
nating example of the manner in which our constitutional law grows."35 
When considered objectively the constitutional law that emanates from 
selective incorporation has dubious origins, such as dissenting opin- 
ions, dicta, and political agendas. Warren understood the significance 
of the Gitlow decision: 
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Flor  over fifty years, counsel had, time and again, attempted to get the Court to 
hold that rights similar to the right of freedom of speech were protected by the 
Fourteenth Amendment against infringement by Sbte legislation, and that in every 
instance the Court had declined to so hold. Yet, in this Gitlow case, without even 
mentioning these previous cases, the Court assumes, without argument, that this 
right of free speech is so protected by the Fourteenth Amendment.. .. The history 
of the attempt to secure Federal guarantee and protection of rights arising simply 
under State Constitutions and State laws has been a long one; and this most recent 
development in its course may well awaken serious thought as to whether there is 
not danger now that the "liberty" of the Slates is being unduly sacrificed to this new 
conception of the "liberty" of the indi~idual.'~ 

According to Warren's account, Gitlow is exemplary of creative juris- 
prudence for two reasons; first, the Court was innovative in breaking down 
precedent that blocked the desired outcome, and second, the Court's el- 
evation of nationally protected individual liberty at the expense of the 
states' police powers. Warren anticipated the subsequent diminishedroles 
the states would have in the judicial expansion of fundamental rights, 
especially when rights are deemed privileges and immunities. 'A State is 
forbidden absolutely and without limitation, to make or enforce a law 
abridging a privilege or immunity. It is not forbidden to deprive a person 
of a right of liberty or property, provided it deprives him by due process 
of law."" Hence, Warren not only realized that the privileges and immu- 
nities guarantees are potentially potent weapons in the arsenal ofjudicial 
activism, but also anticipated that this variety of activism was disrespect- 
ful of precedent and aimed at subverting traditional federalism. 

VI 

In a I923 address to the New York City Bar Association Pound deliv- 
ered a descriptive and prescriptive theory of jurisprudence that rational- 
ized the expanded role of the judiciary implicit in Git10w.~~ According 
to Pound's theory the U.S. Supreme Court (contra precedent and the 
concerns of contemporary commentators such as Warren) can behave 
rationally and responsibly when obviously contradicting previous deci- 
sions. Consider Pound's explication of standard judicial procedure for 
appellate courts: "Supposing the facts to fiave been ascertained, deci- 
sion of a controversy according to law involves (1) selection of the legal 
material on which to ground the decision, or as we commonly say, f i d -  
ing the law; (2) development of the grounds of decision from the mate- 
rial selected, or interpretation in the stricter sense of that term; (3) 
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application of the abstract grounds of decision to the facts of the case."39 
These rules of procedure are cartyovers from nineteenth-century juris- 
tic theory that resulted in the "mechanical application of authoritatively 
given precepts."'O However, the mechanical application of precedent- 
what he referred to as mechanical jurisprudence-was too constraining 
and no longer accommodated unfolding public policy exigencies?' 
Breaking out of the mechanical mold, Pound advocated combining (1) 
and (2) in order to achieve the desired results, thereby permitting the 
judge to convert existing rules into new rules. As indicated in (2), when 
the judge is developing the grounds for decision, the utilization of "in- 
terpretation in the stricter sense of that term" provides the judge with 
flexibility to remold the law into new precedent. If a particular case 
does not serve as a reasonable vehicle for such transitions within the 
legal system (i.e., converting existing precedent into new precedent), 
then the judge is encouraged to go outside the legal system "in whole or 
in part" and use custom, comparative law, morals, and/or economics to 
construct new precedent." To successfully construct new precedent the 
judge must be intuitive; and when the judge's intuitive powers are ef- 
fectively implemented, thereby creating new precedent from extra-le- 
gal sources, then the judge has been creative, indeed?' 

Pound acknowledged that judges cannot strike out on their own and 
create new precedent without risking a political backlash. Teachers and 
lawyers (collectively called jurists by Pound) must present the idealized 
end of law and provide the rationalization for those ends. The rational- 
ization to be utilized by jurists includes several important items: (1) 
Social engineering is an important part of social control; (2) Distinc- 
tions within the legal field should be made between mechanical and 
intuitive application of the law; (3) Generalized social claims should be 
given as much effect as possible, while portraying a balance between 
"decision of the actual cause and the elaboration of a precedent"; and, 
most important; (4) Induce into the decision making of judges a con- 
sciousness of the ideal social and legal orders. In reference to (4), Pound 
cautions that it is important that judges' personal ideals do not deviate 
too far from the public's ideals, that is, the ideals of the majority. Judges 
must engage in "searching examination" to ensure that their social en- 
gineering does not exceed the limitations of what the public will accept. 
As long as they have the appearance of legitimacy and thereby maintain 
the support of the public, the judges can act with "as~urance."~ 
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As important as the support of teachers and lawyers is to the legiti- 
macy of judicial social engineering, it is the judges who must function 
as the vanguard, pushing society toward the ideal. Pound gave credit 
where credit was due: 

Our theory of judicial technique belongs to a stage of legal development that ante- 
dates the weapons of the judicial armory of today. on the whole, the judges have 
done their part better than the jurists and the teachers. n e y  have pushed forward 
cautiously but on the whole with reasonable speed alone oaths worked out bv iudi- -. . . 
cia1 empiricism, wh~le thow who should haw rationalized the forward nlovcrncnt 
and furnished ideal plans of the forward path have urged pseudo-scientific masons 
why they should stand fast, and have preached that progress would spontaneously 
achicvc ilsclf . .  I repeat, on thc whole judges have been doing their part well." 

The agenda is quite clear; teachers, lawyers, and judges were encour- 
aged to create an environment from which judicial social engineering 
could take root and grow. 

Toward that end, it is the responsibility of the political branches to 
secure positions on the court for jurists with the appropriate judicial 
temperament, that is the willingness to engage in social engineering, 
because only the justices themselves are uniquely positioned to push 
the reforms f o ~ w a r d ? ~  According to Pound, the historical separation of 
powers (through which the legislature makes law, the executive enforces 
law, and the judiciary interprets law) has failed and by the 1920s essen- 
tially functioned as a dogmatic fiction?' This does not mean that the 
fiction of separation of powers is unimportant. To the contrary; the fic- 
tion serves "to hold down the personality of the magistrate" and to con- 
strain the judge to act reasonably and predictably, and thereby maintain 
legitimacy?' Legitimacy is maintained if the judge functions under the 
guise of separation of powers and, significantly, his judicial actions are 
practically sound. Pound recognized the limitations "imposed upon ju- 
dicial creative activity" and urged judges to be sagacious as functional 
agents of progres~.'~ 

The significance of Pound's jurisprudence cannot be fully appreci- 
ateduntil the content of his writings is contrasted with what it excludes. 
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The overriding omission is the traditional U.S. Constitution. For Pound, 
the issue is not strict versus loose construction, but rather strict con- 
struction versus disingenuous construction. This does not mean that for 
Pound the Constitution is unimportant; rather, its importance is due to 
its serving as the vehicle for social engineering. In other words, it pro- 
vides the mechanisms of control that can result in effective social engi- 
neering, and will result in effective social engineering when judges free 
themselves from the obsolete constraints of the strict construction that 
undoubtedly obstructs their creative ambitions. This includes jettison- 
ing federalism, a bona fide institutional separation of powers, constitu- 
tional limitations on governmental powers (national and state), and 
bypassing popular control when its agenda is not amenable to the policy 
preferences of the social engineers. 

Pound also cautioned against legal realism becoming the dominant 
influence charting the futurecourse of juridical development in America. 
He was concerned that the behaviorism that had made gains in the so- 
cial sciences would detract from the creative energies of the justices: "It 
is conceived that observation of the phenomena of administration of 
justice, carried on objectively and scientifically, may give us formulas 
as rigidly exact and free from any personal or subjective element, either 
in formulation or application, as, for example, those employed by the 
engineer. It is argued that the only objectively valid phenomena are those 
discoverable by statistical investigation of the operations of judicial in- 
stitutions, and the only valid method is a formulation of exact proposi- 
tions on the basis thus afforded."" Even if it were possible, such a 
"science of law" was unacceptable, due to the fact that it precludes a 
theory of values: "Those who long for an exact science analogous to 
mathematics or physics or astronomy have been inclined to seek exact- 
ness by excluding this (theory of values) hard problem from jurispru- 
dence altogether. But such a jurisprudence has only an illusion of reality. 
For the significant question is the one ex~luded."~' Pound's rejection of 
a judicial behaviorism was only partial, in the sense that the behavior- 
ists' research findings could and should be used to inform judges: 

A recognition that there are many approaches lo juristic truth and that each is 
significant with respect to particular problems of the legal order; hence a valuing 
of these approaches, not absolutely or reference to some one assumed necessary 
psychological or philosaphical basis of jurispmdcncc, but with reference to how 
far they aid law maker, or judge, or jurist in making law and the science of law 
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effective, the one toward the maintaining, furlhering, and transmitting of civili- 
mtion, the other toward organizing the materials and laying out the course of the 
legal ~ rde r . ' ~  

Pound was quite determined in his attempt to steer juridical develop- 
ment away from the illusion-ridden jurists of the past and the behavior- 
ists of the future." Creative jurisprudence was the most reliable way to 
implement social engineering, and historical and scientific methodolo- 
gies were to be used as necessary means to the judicial social engineers' 
extraconstitutional policy objectives. Pound's sociopolitical jurispru- 
dence and Llewellyn's legal realism adhered to the view that law is not 
static and should be juristically adapted to changing economic and so- 
cial conditions. In Pound's mind the primary difference between the 
two schools is that the legal realists dismissed values, without realizing 
that the very attempt at such a dismissal is value laden." 

It is one thing to advocate social reforms from the halls of academe 
and quite another to exert official influence. But Pound's ideas did have 
consequences and there is sufficient evidence that members of the 
nation's highest court were in concurrence with his vision of what the 
appropriate role of the justices should be. With that shared vision in 
mind, some justices assumed the roles of social engineers, willing and 
able to legislate from the bench. The debate about judicial lawmaking 
has been ongoing and it hardly seems worth repeating here?' However, 
what does merit our attention is not so much the question "Do justices 
legislate from the bench?" but rather, "In what manner and to what ex- 
tent do they legislate from the bench?" Addressing the second question 
provides us with an understanding of the Poundian creative jurispru- 
dence behind judicial behavior, and with that understanding we can bet- 
ter appreciate and anticipate future developments in the area of 
unenumerated rights. 

By the late 1930s the US. Supreme Court's jurisprudence was mark- 
edly redirected away from substantive duebrocess via judicial interfer- 
ence with legislative regulation over commerce, and toward judicial 
scrutiny over legislative policy over what the court considered to be 
fundamental rights.% The public notification of the "interstitial" redi- 
rection was provided by Justice Stone in United States v. Carolene Prod- 
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ucts Company. The case involves the constitutionality of a congressional 
statute that prohibited the interstate shipment of adulterated milk. The 
Court upheld the statute on the grounds that "Congress is free to ex- 
clude from interstate commerce articles whose use in the states for which 
they are destined it may reasonably conceive to be injurious to the pub- 
lic health, morals or  elfa are."^' The court stipulated that "regulatory 
legislation affecting ordinary commercial transactions is not to be pro- 
nounced unconstitutional unless in light of the facts made known or 
generally assumed it is of such a character as to preclude the assump- 
tion that it rests upon some rational basis withiin the knowledge and 
experience of the leg is la tot^."^^ However, the "rational basis test" for 
regulatory policy is not applicable to legislation challenged on the 
grounds of fdndamental rights, thereby implying that property rights 
are less than fundamental. The last quotation supra, ends with Justice 
Stone's famous footnote number four: 

There may be narrower scope for operation of the presumption of constitutional- 
ity when legislation appears on its face to be within a specific prohibition of the I 
Constilulion, such as those of the first ten amendments, which are deemed equally 
specific when held to be embraced within the Fourteenth.. . . Nor need we en- 
quire whether similar considerations enter into the review of statutes directed at 
particular religions, or national, or racial minorities, whether vreiudice against 
discrete and i k u l a r  minorities may be a special condition, whic.h &lends x n h y  
to curtail the operation of those political processes ordinarily to k relied upon to 
protect minorities, which may call for a correspondingly more searching j;dicial 
inq~iry.'~ 

Abraham surmises that "Stone's Footnote Four probably evolved 
from the celebrated Cardozo opinion delivered a few months earlier 
in Palko v. Connecticut."" In Palko Cardozo introduced the judicial 
standard of "ordered liberty," which he defined as "principles so I 
rooted in the traditions and conscience of our people as to be ranked 
as f~ndamental."~' Carolene and Palko mark the new emphasis on 
what the Court deems as fundamental rights. As New Deal legisla- 
tive economic regulatory policy had been given the imprimatur of 
the Court-the switch in time that saved nine-the Supreme Court 
recognized the national legislature, for all intents and purposes, as 
the designated branch responsible for economic public policy. Mean- 
while, the Court, through its "more searching judicial inquiry," was 
fulfilling the Poundian ideal of creative jurispmdence in the public 
policy area of fundamental rights. 
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X 

Once again, this type of creative jurisprudence had to be done with 
circumspection. Justice Holmes conceded that judges do legislate, but 
must do so interstitially in order to maintain the integrity of the judicial 
process.62 To reiterate, Holmes's qualification stemmed from the politi- 
cal culture within which the U.S. Supreme Court operates. The Court's 
success in maintaining the appearance of deferring to constitutional 
popular control and thereby manipulating popular consent is attribut- 
able to the utilization of the spatial and temporal dimensions of prece- 
dent. For example, the spatial dimension can emanate from the dictum 
of a case; at the time the case is decided the dictum does not alter the 
current stare decisis, but may stand apart from the actual holding of the 
case with the potential to subsequently alter precedent, thereby extend- 
ing outward for future utilization by later judges. Thus, the temporal 
dimension comes into play. In the hands of the creative judge, time is 
used to convert the previous dictum as integral to an evolving prece- 
dent, thereby facilitating the reformulation of constitutional law by link- 
ing the jurisprudence of creative judges from the past with the creative 
jurisprudence of contemporary judges. According to Justice Cardozo, 
"The emergent evolution of a formula into a precept is determined by 
its dimensions, spatial and temporal. To put the thought in other words: 
Considerations of space and time affect the capacity of the formula to 
shape the law thereafter. .. . We misread history in a most unrealistic 
fashion if we say that the seeds of generations of later judgments were 
not in Gibbons v. Ogden and McCulloch v. Mar~land."~' 

Justice Cardozo realized that Chief Justice Marshall's enduring in- 
fluence (and for that matter the influence of other justices who applied 
similar juridical skills) is due in Large measure to the discretionary lati- 
tude embodied in the dicta he made available to his judicial progeny. 
This does not mean that Marshall was effective because he established 
biding precedent for subsequent judges. To the contrary; his effective- 
ness is attributable to the nonbinding nature of his precedent mixed with 
dicta and its ongoing usefulness. Cardozo-ievealed his version of cre- 
ative jurisprudence when he cautioned that "the judicial method of the 
future must see to it that judicial inventiveness shall not be desiccated 
or stunted, that generalization shall be free and bold as in the past, per- 
haps freer and bolder. Unless it can accomplish this, it is headed toward 
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disaster. What is to be changed, if anything, is the capacity of the gener- 
alized principle, the ratio decidendi, to reproduce in its own image, to 
reproduce without restraint. Its generative power must depend upon the 
quality of its progeny. Like the hypotheses of science it is to be judged 
by its results. There must be a new system of eugenics for the pullulat- 
ing" precedents."" 

The appeal of creative jurisprudence is attributable to its usefulness 
in conforming constitutional law to economic, social, and political con- 
tingencies while simultaneously effecting uniformity of law within the 
context of a constitutional framework. Because the juridical commu- 
nity (members from the bench, bar, and academe) is exclusive and hier- 
archical, diversity of views within the community itself is formulated 
into uniformity by the nature of the judicial process, a process with the 
U.S. Supreme Court at its apex. Once again Pound is instructive. 

According to Pound the social interests-in another context referred 
to as the general welfare-requires the advancement of civilization, 
without which a backward slide is not to be avoided. This is serious and 
difficult work, requiring the participation of philosophers, political sci- 
entists, and sociologists. Through its engagement in social engineering - - - - 
the judiciary is respbnsible for facilitating the realization of social inter- 
ests. The judiciary, due to its privileged relationship with law, is in a 
unique position to exert effective and just control over individuals. This 
was not always the case. Traditional institutions such as the family and 
religious and private associations, but especially religion, exercised so- 
cial control. But these institutions have broken down to the point where 
they have lost their effectiveness in securing the social interests. For 
example, Pound concluded that "whatever hold religion may still have, 
religious organizations have lost their power over the mass of mankind. 
Social control has been all but secularized.. . . Since the Sixteenth Cen- 
tury political organization of society has become paramount. It has, or 
claims to have and on the whole maintains, a monopoly of force. All 
other agencies of social control are held to exercise disciplinary author- 
ity subject to the law and within bounds fixed by law.. . . Today social 
control is primarily the function of the state and is exercised through 
law."66 In other words, the demands on government have been height- 

ened and if government falls short of its responsibilities, civilization 
will decline. Other traditional institutions, such as the family and church, 
are no longer available to pick up the slack. 

But the laws produced by politically organized society, even those 
the product of popular sovereignty, are not competent to equitably ad- 
dress the problems of industrialized society: 

We are properly dissatisfied with the picture of (he self-sufficient individual in an 
economically self-sufficient neighborhood and freely competing with his neigh- 
bors in an economic order based on free competitive acquisition. This ideal gov- 
erned in the last century and was easily adapted to a pioneer, mml. agricultural 
society. We know very well that it is not a true picture of the society of today.. . . 
Hence the solution of new legal problems is very much at large. The force of politi- 
cally organized society is left to itself, With no authoritative idcal to guide it, exer- 
cise of that force becomes a matter of individual wish and prejudice and 
predisposition-the very things law seeh to repress. Arcgime of force tries to do 
the work of a regime of law.*' 

Laws based upon force (or more specifically laws designed to promote 
the interests of one set of factions to the detriment of political rivals), 
must be substituted with laws based upon reason. The only reliable way 
of procuring rational laws is for the judiciary to exercise judicial review 
toward that end. "Civilization rests upon the putting down of arbitrary, 
willful self-assertion and the substitution of reason." According to Pound, 
history provides the evidence that the judiciary is the most qualified for 
the task to effectively "maintain, further, and transmit civilization." 
Concurring with Corwin, Pound maintains that the Ninth Amendment 
is instrumental in the Court's attempt to sustain progress. 

Pound's most direct commentary on the Ninth Amendment is in his 
1955 introduction to Patterson's The Forgotten NinthAmendment.L8 In 
no uncertain terms, Pound identifies the ideal role for the Ninth Amend- 
ment to be a key instrument in utilizing social engineering in the pro- 
motion of social interests. The elevation of the Ninth Amendment to its 
proper function in American jurisprudence has five steps. First, the Ninth 
Amendment embodies natural law and natural rights. Second, the natu- 
ral law and rights are not static, but relative to the "contemporary" con- 
ceptions of justice. Third, the contempora j conceptions of justice are 
derived from the ideal relations among men according to "conditions 
and circumstances of life in civilized society." Fourth, natural law and 
rights are not to be "relegated to a lumber room of outworn juristic or 
political ideas." Fifth, the "task" is to make natural law . . and rights effec- 
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tive "political and legal instruments in the society of today."69 Pound 
was advocating what he referred to as a "natural law with a growing 
content.""' The growing content facilitates natural law and natural rights 
adjustments to changing socioeconomic conditions, from which its in- 
strumentality flows. 

He conceded that "if the Ninth Amendment is to be read with the 
Tenth," the states may determine the content of Ninth Amendment rights, 
or the "people of the whole land" may make such determinations "by 
constitutional change, as was done, for example, by the Fourteenth 
Amendment."" Whether the national or state governments (judiciaries 
included) shall determine the content of N i  Amendment unenumerated 
rights hinges on questions of necessity and interpretation. Are not the 
Ninth and Tenth Amendments challenges to the states "to undertake 
that work as the conditions of American life today may demand it"?" If 
the states fail to effectively meet the challenge, Ninth Amendment rights 
need not be violated. He approvingly cited the devolution of the Second 
Amendment as precedence for constitutional provisions taking on new 
meaning in response to changed  circumstance^.^^ After approvingly ac- 
knowledging the "altered significance of the right to bear arms" (Sec- 
ond Amendment) due to the changed conditions of military operations, 
Pound noted the qualified status of the Ninth Amendment: 

Shall we not say that theNinth Amendment is the pronouncement of a solemn wam- 
ing to the agencies o f  government that thereare reasonableeapecralions of individual 
men living in civilidsociety which the people retain and for which recognitionand 
security may be demanded? Though not set forth in terms in the Constitution, they 
shouldbe borne in mind in the process of government. Where rights are defined and 
secured expnssly by the Constitution, there is simply a question of interprebtion. 
But where rights not declared in terms are "resewed" there is a question as to where 
is the power of defining them, and where is the power of securing them when de- 
fined. The Tenth Amendment seem to preclude definition and enforcement by the 
federal government except as commjtted to lhat government by the Constitution. It 
would stem, therefore, &t thcsc -wed rights k y  be &fin2  and enforcement of 
them m y  be provided by the states. except as may be precluded by lhe Foullunlh 
~mendment, or may be defined and acquir~reeund enf&ement byihe people of the 
United States by constitutional amendment." 

The statement that the "Ninth Amendment is a solemn warning to the 
agencies of govemment" that the people may demand the recognition 
and security of rights not set forth in the Constitution indicates that the 
courts, through questions of interpretation, play an important role in 
determining the content of Ninth Amendment rights. Although the his- 
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torical Tenth Amendment would preclude the nationalization of Ninth 
Amendment rights, creative interpretations of the Fourteenth Amend- 
ment trump the historical precedent. Criticizing jurists who too will- 
ingly deferred to the historical constitutional and political constraints 
of, among other provisions, the Ninth and Tenth Amendments, Pound 
maintained that "The world today moves too fast for such a program."" 

It would be difficult to persuasively deny that Roscoe Pound was a 
leading figure in American jurisprudence at such a critical juncture of 
its de~e lopment .~~  Was he the leading light, the guru of justices who 
found their way onto to the Nation's highest courts? Considering the 
fact that American jurisprudence generated and continues to generate a 
corpus of constitutional law consistent with Pound's version of the proper 
function of judicial review, his writings, whether descriptive and/or pre- 
scriptive, provide insight into the modus operandi of the judiciary that 
is indispensable. As substantiated by the case analyses that follow infra, 
Poundian judicial social engineering has become a fundamental prin- 
ciple of the American regime. 

Obviously, the linkage between Pound's scholarship and the devel- 
opment of American constitutional law is open to debate. Ronald 
Dworkin, for example, does not place much emphasis on Pound's influ- 
ence, concluding that Pound's sociological jurisprudence "became the 
province of sociologists."" True enough, sociologists may have been 
interested in Pound's jurisprudence; however, if we are to account for 
the watershed developments of the early twentieth century, Pound can- 
not he dismissed as a curiosity for sociologists. In order to understand 
those developments there are three ways to read Pound: (1) Drawing 
from other disciplines and scholars (such as John Dewey) he applied 
what was then cutting-edge research methodologies from other areas to 
American jurisprudence, thereby articulating original ideas within his 
own field of study; (2)As events were unfolding, he wrote descriptively 
as a means to rationalize and promote dev&opments already under way 
in American jurisprudence; And (3), in all probability Pound's scholar- 
ship was a combiiation of (1) and (2). Be that as it may, one point is 
quite clear; Pound's model articulated to a significant extent a merging 
of, among others, Convin's natural law, Llewellynls legal realism, and 
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Warren's nineteenth-century constitutionalism, and therefore goes a long 
way toward explaining twentieth-century constitutional development. 
This does not mean that the court's rationalizations for precedent-break- 
ing decisions utilized neither natural law nor the Constitution; what it 
does mean is that emerging precedent was essential to judicial social 
engineering-a form of judicial activism that may be selectively 
grounded in the Constitution, but is defmitely hostile to traditional popu- 
lar control and utilizes the Constitution primarily as a mechanism for 
providing necessary legitimacy for judicial creativity. It is not coinci- 
dental that Dworkin's jurisprudence is essentially an affirmation of 
Pound's, while Bradford's is a repudiation of it." 

Notes 

1. As a leading Progressive cautioned, "A clear popular understanding of the con- 
tents of the democratic principle is obviously of the upmost practical political 
importance to the American people. Their loyally to the idea of democracy, as 
they understand it, cannot be questioned. Nothing of any considerable political 
importance is  done or left undone in the United States, unless such action or 
inaction can be plausibly defended on democratic grounds" (Herbert Croly, The 
Promise ofAmerican Life [Ncw York: The Macmillan Company, 19111, 176). 

2. I use the qualification "supposedly" due to the fact that I am not convinced that 
legal practitioners and academics are sufficiently competent to engage in a "sci- 
ence" of rights, with the same level of expertise as investigators in other subject 
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Case Studies in Judicial Creativity 

Griswold v. Connecticut marks the Nmth Amendment's "creative" 
entry into contemporary constitutional law. In the court opinion Justice 
Douglas mentioned the Ninth Amendment in conjunction with the Fist,  
m u d ,  Fourth, and Fifth, whose "emanations" collectively form the "pen- 
umbra" that provides "life and substance" to the constitutional right of 
privacy.' Justice Goldberg agreed but was not satisfied with the court 
majority's uninspired remarks about the Ninth Amendment. Goldberg's 
concurrence rebuts the traditional Ninth Amendment jurisprudence, as 
represented by Justice Stewart's dissent. Justice Stewart acknowledges 
the high stakes: "The Court also quotes the Nmth Amendment, and my 
brother GOLDBERG'S concurring opinion relies heavily upon it. But 
to say that the Ninth Amendment has anything to do with this case is to 
turn somersaults with history. The Ninth Amendment, like its compan- 
ion the Tenth.. .make clear that the adoption of the Bill of Rights did 
not alter the plan that the Federal Government was to be a government 
of express and limited powers.. . . Until today no member of this Court 
has ever suggested that the Ninth Amendment meant anything else."2 
Not to be deterred by the historical evidence to the contrary, Justice 
Goldberg maintained that "the language and history of the Ninth Amend- 
ment reveal that the Framers of the Constitution believed that there are 
additional fundamental rights, protected from governmental infringe- 
ment, which exist alongside those fundamental rights specifically men- 
tioned in the first eight constitutional amend~nents."~ 

Goldberg stated the obvious when he affirmed that there are rights 
other than those specifically mentioned in the Bill of Rights, but he 
understated the federal context of those unenumerated rights and the 
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roles of the states in discerning the shape and form unenumerated rights 
should take. Neither the language nor the history of the Ninth Amend- 
ment convincingly support a nationalistic juridical process for deter- 
mining the content of Ninth Amendment rights and their subsequent 
application to and preemption of the states. Nevertheless, Goldberg does 
provide evidence to the attentive reader about the rationale for hi sig- 
nificant concurrence. His statement that "while this Court has had little 
occasion to interpret the Ninth Amendment, '[ilt cannot be presumed 
that any clause in the constitution is intended to be without effect,"' 
contains footnote 6, which refers readers to three studies, all of which 
advocate activist use of the amendment? In 1936 Kelsey acknowledged 
the existence of rights "which have heretofore been vindicated by the 
ingenuity of the legal profession or the discernment of the courts," such 
as  "the right to be let a l ~ n e . " ~  In 1962 Redlich advised that "the well- 
publicized case concerning the constitutionality of Connecticut's birth 
control laws may provide the opportunity for a reconsideration of basic 
judicial attitudes toward the individual's rights in a free society. When 
the well thought out formulae of the past fail to provide the answer to a 
case which raises issues of such fundamental importance, perhaps it is 
time to pause and look for fresh ~oncepts ."~  According to Patterson, 
Kelsey, and Redlich, the place to "look for fresh concepts" was unam- 
biguously within the federal judiciary, with the Ninth Amendment avail- 
able as a reservoir of new judicial concepts. Goldberg's reference to 
them in the context of stating "while this Court has had little occasion to 
interpret the Ninth Amendment, it cannot be presumed that any clause 
in the constitution is intended to be without effect,"' reveals the 
"Poundian" origins of and the rationale behind Goldberg's Ninth Amend- 
ment jurisprudence. 

The locus of those origins is neither the Constitution nor constitu- 
tional law per se, but rather the stream of rationalizations for creative 
jurisprudence that had been flowing for the past five decades. Goldberg's 
concurring opinion is a tributary, albeit a major one, that enhanced the 
flow. Consider Goldberg's key statement on the Ninth Amendment's 
role in the protection of fundamental rights; it is rhetorically creative 
and incrementally shifts significant powers from the states to the U.S. 
Supreme Court: 

Adissenling opinion suggests that my interpretation of the Ninth Amendment some- 
how "broaden[s] the powen of this Court." Poet, at 1701. With all due respect, I 1 
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believe that it misses the impori of what I am saying. I do not take the position of 
my Brother Black.. .that the entire Bill of Rights is incorporated in the Four- 
teenth Amendment, and I do not mean to imply that the Ninth Amendment is ap- 
plied against the States by the Foune~th. Nor do I mean to state that the Ninth 
Amendment constilutw an independent source of rights protected from infringe- 
ment by either the Statcs or the Federal Government.' - - J b 

Goldberg superficially maintained that his Ninth Amendment jurispru- 
dence does not "broaden the powers" of the Supreme Court, but if what 
he writes immediately following his qualified denial is adopted as ratio 
deridendi for future cases, the powers of the Supreme Court would in- 
evitably be significantly broadened in the public policy area of 
unenumerated rights, thereby refuting the just quoted passage supra: 

Rather. the Ninth Amendment shows a belief of the Constitution's authors that 
fundamental rights exist that are not exprwsly enumerated in the fint eight amend- 
ments and an intent that the list of rights includcd there not be deemed exhaustive. 
As any student of this Court's opinions knows. this court has held, often unani- 
mously, that UIC Fifth and Fourteenth Amendments protect certain fundamental 
personal libenies from abridgment by the Federal Government or the Stales .... 
The Ninth Amendment simply shows the intent of the Constitution's authors that 
other fundamental personal rights should not be denied such protection or dispar- 
aged in any other way simply because they are not specifically listed in the fint 
eight constitutional amendments. I do not see how this broadens the authority of 
the Court; rather it serves to support what this Couri has been doing in protecting 
fundamental rights? 

Goldberg's tautology that his Ninth Amendment jutisprudence does hot 
broaden the Court's powers is inherently false. In his own words, "the 
Ninth Amendment simply lendsstrong support to the view that the liberg 
protected by the Fifth and Fourteenth Amendments from infringement by 
the Federal Government or the States is not restricted to rights specifi- 
cally mentioned in the first eight  amendment^."'^ Judges are responsible 
for determining what these unspecified rights are; their determinations 
are to draw on the "traditions and [collective] conscience of our people."" 
If this does not broaden the Court's powers, then what does? 

One would think that national and state statutes embody to some de- 
gree the traditions and conscience[s] of the people. But when the Court 
unilaterally elevates a principle to the status of being a fundamental 
right on the grounds that it is "rooted in the traditions and collective 
conscience of the people and therefore protected under the penumbra of 
the Ninth and other amendments, and does so to negate a national or 
state statute, the Court almost always relies on juridical rhetoric, from 
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the like. It is one thiig for laws to fly through a state legislature on the 
wings of "fundamentalist religious fervor" (which is unlikely due to the 
fact that radical fundamentalists constitute only a small minority of the 
population), and quite another for religious values to have played an 
important part in the formation of the people's cultural and political 
consciousness. 

Nevertheless, not to be deterred, Justice Blackmun is unequivocal in 
his determination to subordinate the religiously based values of the 
majority to judicially defied unenumerated rights of individuals. The 
Georgia statute presumably violates no other provision of the Constitu- 
tion; there are neither equal protection nor due process exceptions. Nev- 
ertheless, the secular test advocated by Justice Blackmun would prevent 
the states from legislating in those areas in which Judeo-Christian val- 
ues were instrumental in the formation of the public policy and subse- 
quently found to be inconsistent with Supreme Court articulated 
fundamental rights.39 Justice Blackmun concludes with his notion of a 
fundamental right, nonconformity, the very thiig feared by Justice White 
because of the unintended consequences for the Court: 

1 can only hope that here, too, lhc Coun will soon reconsider its analysis and con- 
clude that depriving individuals of the nghl to ch- for themselves how to con- 
duct Uleir intimate islationships pose a far greater Lhreat to the values most deeply 
rooted in our Nation's history than lolcmnce of nonconformity could ever do. Be- 
cause I think the Court today betrays those values, I d i s ~ e n l . ~  

Taken to this extreme, Blackmun's fundamental right of personal pri- 
vacy is the constitutional semantical equivalent to nonconformity. Es- 
sentially, what is at issue is the prerogative of an individual to 
constitutionally evade state-based popular control over the area of pub- 
lic policy as it pertains to public morality. 

Justice Blackmun assumes that his judicially mandated tolerance of 
sexual nonconformity should prevail over Georgians' right to popular 
control, and that the Ninth Amendment provides him cover (through its 
incorporation into the Fourteenth Amendment) to make the former pre- 
vail over the latter. Justice Blackmun failed to balance his contrived 
right of personal privacy with the fundamental right of the people to be 
self-governing within the context of federalism. The dissent's unsub- 
stantiated axiom that Bowers v. Hardwick "is about the most compre- 
hensive of rights and the right most valued by civilized men, namely, 
the right to be let alone,"" dismissed without serious discussion another 
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fundamental right, the right of the community to be self-governing. It is 
important to note that, based upon their traditional state police powers 
to promote the health, safety, and morals of their citizens, twenty-four 
states and the District of Columbia in 1986 had criminal penalties for 
homosexual conduct between consenting ad~lts.'~ It is through institu- 
tionalized popular control at the state level, particularly the respective 
state constitutions and legislative processes, that the values communi- 
ties hold most dear are consensually dete~mined.'~ Justice White dared 
not follow this fundamental right to its logical conclusion, because Roe, 
Eisenstadt, and Griswold (to name three) blocked his way and he would 
have had to relinquish the bulk of the Court's power to engage in social 
engineering through creative jurisprudence if Bowers were to be placed 
upon constitutional terrafirma. 

In the wake of Griswold what methods have been developed by the 
Court to determine when the government's curtailment of individual 
privacy is constitutionally sanctioned? Ninth Amendment jurisprudence 
is critical to the resolution of this question, as is evidenced by Justice 
Goldberg's 1965 insertion of Ninth Amendment unenumerated rights 
into the lexicon of national fundamental rights. However, it is not the 
amendment itself that is of primary importance, but rather the tools of 
construction that are utilized in an effort to build a system of creative 
jurisprudence, using unenumerated rights as important building blocks 
supporting judicial policy objectives. The Ninth Amendment has 
emerged as the conduit through which unenumerated rights can be chan- 
neled into constitutional law,M court-generated rights that do not recog- 
nize meaningful national and state jurisdictional boundaries. Even a case 
such as Bowers, which was hailed as a victory for federalism, manifests 
the extent to which the Court has dismissed the state police powers as 
qualifying national prerogatives. Neither the court majority nor the Cis- 
senting minority indicated a willingness to defer to Georgia's attempt to 
maintain state statutes considered to be in their citizens' best interests, 
that is, promoting their health, safety, morals, and general welfare. The 
state's exercise of its police powers is contingent upon state statutes that 
are products of the fundamental right of self-government. These proce- 
dural processes do not preclude "discrete and insular" minorities from 



% The Ninth Amendment and the Politics of Creative Jurisprudence 

fall on the grounds that it is vague, overbroad, and a violation of funda- 
mental rights of personal privacy. The Court, however, backed down, 
and in a five to four decision na r r~wly '~  reversed the Eleventh Circuit's 
decision on interpretative grounds, that is, the unenumerated rights 
embodied in the Ninth Amendment do not sanction sodomy. 

Writing for the majority, Justice White acknowledged the wander- 
ings of the Court into the political thicket and cautioned that "the Court 
is most vulnerable and comes nearest to illegitimacy when it deals 
with judge-made constitutional law having little or  no cognizable roots 
in the language or design of the Constitution. .. . Otherwise, the judi- 
ciary necessarily takes to itself further authority to govern the country 
without express constitutional authority. The claimed right pressed on 
us today falls far short of overcoming this r e~ i s t ance . "~~  What does 
Justice White mean by "most vulnerable" and "comes nearest to ille- 
gitimacy"? Most vulnerable to what, a political backlash because the 
public has recognized particular "judge-made constitutional laws" as 
"having little or no cognizable roots in the language or design of the 
Constitution"? Moreover, a Supreme Court that takes to itselffurther 
authority to govern the country without express constitutional author- 
ity would in fact be illegitimate, and not simply nearest to illegiti- 
macy."The phrase "further authority" is an admission by Justice White 
that the Coun has in fact governed some areas of public policy with- 
out constitutional authority-such as the articulation and implemen- 
tation of personal privacy as a constitutionally protected fundamental 
right-and still avoided the illegitimate label. From this perspective it  
becomes clear why the Court has balked at recognizing sodomy as a 
constitutional right of personal privacy; such a decision was simply 
too avant garde for the times. 

The avowed reason the claimed right falls far short, according to Jus- 
tice White, is not necessarily because of anythiig a majority of Geor- 
gians may or may not have expressed through their state's constitutional/ 
political processes. Rather, the reason the claimed right falls far short is 
because it is not sanctioned by English Common Law and is not "deeply 
rooted in this Nation's history and tradition."" Because there is no link- 
age to the past-English and American common laws do not sanction 
homosexual conduct-the states may regulate and even prohibit such 
conduct. Common Law is the admitted controlling factor of Justice 
White's opinion, but toward the end of his opinion he concedes that his 
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real concern is the emergence of an unenumerated rights jurisprudence 
that would prove to be functionally very problematical for the Court. 
He cautioned that to strike down the Georgian statute would place the 
Court on an unenumerated rights slippery slope, with many undesirable 
consequences: 

And if respondent's submission is limited to the voluntary sexual conduct between 
consenting adults, it would be difficult, except by fiat, to limit the claimed right to 
homosexual conduct while leaving exposed to prosecution adultery, incest, and 
other sexual crimes even though they are committed in the home. We are unwilling 
to start down that road?" 

As Justice White must have known, the Court traveled down that slip- 
pery road on Griswold, Eisenrtadt, and Roe. The dissenters correctly 
admonished the court majority for failing to acknowledge the logical 
juridical link from Griswold to Bowers and staying the course. 

Justice Blackmun's GriswoHdissent relies on the Ninth Amendment 
and its presumed guaranteed right of privacy, or what he refers to as 
"the right to be let alone."36 His dissent did not challenge the majority's 
reliance on common law per se, but rather an interpretation of common 
law that was informed by Judeo-Christian values, that is a common law 
that proscribed homosexual conduct. It was Justice Blackmun's posi- 
tion that "the right to be let alone" should not be subordinated to "a 
blind imitation of the past" or "traditional Judeo-Christian no 
matter that such values were the preference of most Georgians: 

The assertion that traditional Judeo-Christian values proscribe the conduct involved, 
Brief for the Petitioner 20, cannot provide an adequate justification for 16-6-2. 
That certain, but by no means all, religious groups condemn the behavior at issue 
gives the State no license to impose their judgments on the entire citizenry. The 
legitimacy of secular legislation depends instead on whether the State can advance 
some justification for i t s  law beyond its conformity to religious doctrine." 

Justice Blackmun's legitimacy test is certainly in line with the Court's 
reasoning regarding state regulations of contraceptives and the counter- 
vailing fundamental right to personal privacy. However, Justice 
Blackmun has walked onto a slippery slope of his own making. Sup- 
pose the people of Georgia, the majority that is, base their proscription 
of homosexual conduct on, among other grounds, Judeo-Christian val- 
ues. The same might be said about public policy involving indigents, 
the terminally ill, the insane, capital punishment, the environment, and 
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of constitutional authority, which in this case means taking several steps 
forward in elevating the concurring opinion of Justice Goldberg's Griswold 
Ninth Amendment jurisprudence to controlling authority. An understand- 
ing of Justice Blackmun's utilization of Griswold makes this evident. 

First and foremost, Justice Blackmun concedes that the fundamen- 
tal issue of Roe is whether the predominate "theory of life" in Texas 
(i.e., that life begins at conception) should prevail over a pregnant 
woman's personal right to privacy. The Court's response is a qualified 
no and yes. The continuum between no and yes parallels the develop- 
ment of the fetus. The more developed the fetus the more compelling 
a state's case that it has a "legitimate interest in protecting the potenti- 
ality of human life." Conversely, the closer a decision to terminate the 
pregnancy is to conception, the less compelling is a state's interest in 
prohibiting abortion?' The Court's use of the phrase "the potentiality 
of human life" belies its claim that it "need not resolve the question of 
when life begins."2s Post-conception categorization as "potentiality of 
human life" is an acknowledgment by the Court that its modus operandi 
is that life does not begin at conception, due to the obvious fact that 
"potential human life" is distinct from "actual human life." Justice 
Blackmun wrote that 

Texas urges that, apart from the Fourteenth Amendment, life begins at conception 
and is present throughout pregnancy, and that, therefore, the State has a compelling 
interest in protecting that life from and after conceplion. We need not rrsolve rhc 
dificult question of when life begin% When those trained in the respective disci- 
plines of medicine, philosophy, and theology arc unable to arrive st any consensus, 
the judiciary, at this point in the development of man's knowledge, is not in a 
position to speculate as to the answer.16 

Such disclaimers notwithstanding, Justice Blackmun invests a signifi- 
cant portion of his reasoning in refuting the belief that human life 
begins at conception, as is evidenced by his references to authorities 
from antiquity to modernity?' The intellectual attempt to articulate a 
reasonable theory of when human life begins is not sufficient consti- 
tutional grounds for overturning the Texas statute, as maintained by 
Chief Justice Burger's 1972 contention that expert opinion should not 
be allowed to displace a State exercising its legitimate police pow- 
e r ~ ? ~  Justice Blackmun needed more and found it in federal and state 
courts, which in turn relied upon Griswold's fundamental right to per- 
sonal privacy. 
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Hi strategy was to present the Roe majority opinion as W i g  in line 
with and supportive of national and state jurisprudence. He wrote: 

We, therefore, conclude that the right of personal privacy includes the abortion 
decision, but that this right is not unqualified and must be considered against im- 
portant slate interests in regulation. We note that those federal and state courts that 
have recently considered abortion law challenges have reached the same conclu- 
sion. A majority, in addition to the District Court in the present case [which was 
grounded in the Ninth Amendment]. have held state laws unconstitutional, at least 
in part, because of vagueness or because of ovuhreadth nand abridgment of rights?9 

What Justice Blackmun fails to mention is that the federal and state 
courts were following Griswoldprecedent. He does list the federal and 
state cases that support Roe's conclusions, and these citations do give 
his opinion the air of authority. However, one must ask if there was no 
Griswold, not to mention selective incorporation, how extensive would 
Blackmun's supporting list be.. Even so, if forty-nine states recognized 
the right to privacy as articulated in Roe, withii the context of constitu- 
tional federalism, is the U.S. Supreme Court thereby constitutionally 
authorized to impose those same standards on the people of Texas? 

A case that goes a long way in disclosing the extent to which post- 
Griswold Ninth Amendment jurisprudence qualifies state participation 
in the articulation of unenumerated rights involves the constitutionality 
of Georgia's anti-sodomy statute."As Bowersv. Hardwickdemonstrates, 
US. Supreme Court rationalizations for and parameters of unenumerated 
rights have been substantially advanced. 

Bowers revolves around a disused Georgia statute that criminalizes 
sodomy. It stipulates that: "(a) A person commits the offense of sodomy 
when he performs or submits to any sexual act involving the sex organs 
of one person and the mouth or anus of another. And @) a person con- 
victed of the offense of sodomy shall be punished by imprisonment for 
not less than one nor more than twenty  yea^."^' Relying on Griswold 
the Court of Appeals for the Eleventh Circuit held the Georgian statute 
to be. unconstitutional on the grounds that it violates the fundamental 
rights of personal privacy and due process as protected by the Ninth and 
Fourteenth Amendments. In light of the emanations from Griswold. 
Eisenstndt, and Roe, one would think that the anti-sodomy statute must 
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question inhered in the marital relationship. Yet the marital couple is 
not an independent entity with a mind and heart of its own, but an 
association of two individuals each with a separate intellectual and emo- 
tional makeup."ls This view of the marital relationship is indistinguish- 
able from that of unmarried persons. No one doubts that a husband and 
wife is an association of "two individuals each with a separate intellec- 
tual and emotional makeup." However, one would also have to concede 
that it is more than that. But by simplifying the nature of the marital 
relationship and making it indistinguishable from that of unmarried per- 
sons, Justice Brennan is able to extend the Griswoldprecedent beyond 
its 1965 limits. Moreover, the constitutional soundness of his conten- 
tion that individuals, married or single, are to be free from "unwarranted" 
governmental intrusion regarding the decision whether to "beget or bear 
a child," hinges on the process that determines what is unwarranted. 
This was not problematical for judicial activists in this case, due to the 
fact that the Constitution was kept in lockstep with the policy outcomes 
that the Court preferred. Recall that Griswold prohibited Connecticut 
from barring contraceptives to married couples. In response to the 
Griswolddecision Massachusetts enacted legislation that sanctioned ihe 
distribution of contraceptives to married persons by healthcare profes- 
sionals, but not to unmarried persons. By concluding that access to con- 
traceptives was a fundamental right, and that the state's statutory 
distinction between married and unmarried couples was constitution- 
ally untenable, it was only a short leap in logic to the penumbral cover- 
age provided by the Fourteenth Amendment's equal protection clause. 
The statute fails the equal protection test due, according to Justice 
Breman, to its invidious under inclusion of unmarried persons. 

Not challenging Griswold's "tenuous moorings to the text of the 
Constitution,"19 Chief Justice Burger, the lone Eisenstadt dissenter, 
maintained that Eisenstadtseriously invades "the constitutional preroga- 
tives of the States and regrettably hark[s] back to the heyday of substan- 
tive due process."20 Just one year prior to Roe v. Wade. Chief Justice 
Burger confessed that he "cannot believe that unanimity of expert opin- 
ion is a prerequisite to a State's exercise of its police power, no matter 
what the subject matter of rhe regulorion.. . . The commands of the 
Constitution cannot fluctuate with the shifting tides of scientific opin- 
ion."21 The chief justice had a change of heart by 1973 when he sup- 
ported Justice Blackmun's utilization of expert opinions (e.g., The 
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American Medical Association, The American Public Health Associa- 
tion, and The American Bar Association) in Roe.'l 

Since 1973 constitutionally protected access to an abortion is attrib- 
utable to the penonal privacy guarantees of the F i t ,  Fourth, Fifth, Ninth, 
and Fourteenth Amendments; or shall we say that the collective emana- 
tions from these amendments culminate in a constitutional tight to per- 
sonal privacy, which includes a woman's right to procreative autonomy, 
which in turn includes the constitutional right to terminate a pregnancy 
up to the point where a state has a compelling interest in the health of 
the mother andlor the potentiality of human life in the fetus. The Ninth 
Amendment's role in this schema is revealing. The appellant's chal- 
lenge to the Texas statute found Justice Goldberg's Griswold Ninth 
Amendment jurisprudence integral to success, as did the court majority. 

Justice Blackmun's expansion of Griswold's right to privacy in order 
to confirm the constitutional right to an abortion is also subtle. The Dis- 
trict Court preferred the Ninth Amendment via incorporation into the Four- 
teenth as the basis for setting aside state prohibitions of abortions, whereas 
Justice Blackmun preferred the Fourteenth Amendment's equal protec- 
tion/due process. However, Justice Blackmun's preference for the Four- 
teenth Amendment has in tow the Ninth. He reasoned that "this right of 
privacy, whether it be founded in the Fourteenth Amendment's concept of 
ordered liberty and restrictions upon state action, as we feel it is, or, as the 
District Court determined, in the Ninth Amendment's reservation of rights 
to the people, is broad enough to encompass a woman's decision whether 
or not to terminate her pregnan~y."~~ Note the rhetorical structure of the 
preceding sentence. It can be restated to read: 

The constitutional right to privacy has an existence that is not necessarily depen- 
dent on both the Fourteenth and Ninth Amendments simultaneously, but, if need 
be, has an existence that can maintain sustenance from either one or bolh; we (a 
majority of Supreme Court jusliccs) prefer the Fourteenth Amendment as our con- 
slitutional support for personal privacy, however, the Ninth Amendment is analtcr- 
native source for constitutional support in the utilization of penonal privacy to 
negate state laws that infringe thereon. 

This is not unintended circumlocution. To the contrary, it is a rational 
means, consistent with theoretical practice, to elevate dictum to the status 
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majority and minority opinions, national as well as state opinions, to 
support a newly recognized right. The Court dares not unambiguously 
announce that the uaditions and the conscience of the people are in- 
compatible with the newly recognized right and therefore the people's 
traditions (their consciences are quite another thing) must capitulate to 
the Court-recognized right. Such bluntness on the part of the Court would 
run counter to a major tenet of US. political culture, that the people are 
self-governing and that the Supreme Court is constitutionally constrained 
from exercising legislative powers. The only politically astute altema- 
tive is for the Court to associate, however disingenuously, its newly 
recognized rights with the traditions and conscience of the people as 
implicitly embodied in the Constitution and thereby invalidate deviat- 
ing statutes. 

We should not loose sight of Justice Goldberg's creativity. Even the 
total incorporationist Justice Hugo Black found the Court's privacy ju- 
risprudence a hard pill to swallow. He acknowledged, "I like my pri- 
vacy as well as the next one, but I am nevertheless compelled to admit 
that government has a right to invade it unless prohibited by some spe- 
cific constitutional provision."" Justice Black's acknowledgment that 
government has a right to "invade" individual privacy outlines the na- 
ture of the debate and the role of the Ninth Amendment. The Court ma- 
jority took the position that individuals have spheres of autonomy (or 
what Justice Douglas referred to as zones of privacy) into which gov- 
ernmental regulation may not intrude. The acceptable boundaries of the 
spheres are determined by the Court, based upon what a majority of the 
justices deem to be rational standards. Justice Goldberg's Ninth Amend- 
mentjurisprudence, with its open-ended supply of unenumerated rights," 
provides materials for reconstructing those boundaries on an ongoing 
basis. The Griswold dissenters take the position that there are indeed 
constitutional boundaries, but the states have significant discretion in 
defining unenumerated rights. 

For the Grimold dissenters a constitutional curtailment of privacy 
rights by the community is in and of itself premised upon the right of 
popular control over public policy. For example, Justice Black's choice 
of the phrase "government has a right to invade fiis privacy]" connotes 
that the issue under litigation involves the collective rights of state citi- 
zens to ovemde the claimed right of an individual, using the govern- 
ment as an agent of the community to achieve the former; in this case 
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governmental invasion of Griswold's privacy is not a violation of a con- 
stitutional right. Justice Black acknowledged that the rights of the people 
of Connecticut to be self-governing supersede the interest-or for that 
matter penumbral right-of Griswold to distribute contraceptives. 

An instructive sequel to Griswold is Eisenstadt v. Baird (1972).14 
Analysis of the juridical ties between Griswold and Eisenstadt mani- 
fests the "interstitial" nature of the US. Supreme Court's creativity. The 
Supreme Court's recognition of an unenumerated right is crucial to both 
cases, but without Griswold setting the precedent, Eisenstadt could not 
have been decided as it was. We take that for granted, but logic cautions 
against such inductions. Consider, if X equals Y and Y equals Z, then Z 
must equal X. It would be illogical to maintain that Z does not equal X. 
However, if X is the Ninth Amendment, Y is Griswold, and Z is 
Eisenstadt, then X equals Y and Y equals Z, but Z does not necessarily 
equal X. The Court concedes as much in its Eisenstadt opinion. 

In Eisenstadt the primary issue stems from a Massachusetts law that 
made it a felony to distribute to unmarried persons "a drug, medicine, 
instrument, or article for the prevention of contraception."" There can 
be little doubt that with the Griswold precedent the state statute was 
constitutionally problematical. Nevertheless, the approximately seven 
years that transpired between Griswold and Eisenstadt was sufficient 
for an embryonic constitutional concept to emerge upright on the stage 
of juridical drama, to such an extent that even the Griswold dissenter 
Justice Stewart is to be found applauding its performance.16 

Eisenstadt is an extension of GriswoWs penumbral range. What was 
a fundamental right of privacy for married couples was extended to in- 
clude unmarried persons. Writing for the Eisenstadt majority, Justice 
Brennan maintained that "if the right of privacy means anything, it is 
the right of the individual, married or single, to be free from unwar- 
ranted governmental intrusion into matters so fundamentally affecting 
a person as the decision whether to bear or beget a child."" The suspect 
classification of married and unmarried persons is unacceptable. Justice 
Brennan makes a subtle distinction in order to extend Griswold from 
married to unmarried persons. He does so by atomizing the marital rela- 
tionship. He wrote that "it is true that in Griswold the right of privacy in 
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engagement in the political process; Hardwick and like-minded advo- 
cates were and are at liberty to participate in an attempt to have their 
policy preferences prevail at the state level. 

This sort of political participation fuels the nomocratic federal ar- 
rangement. It is a process through which factions can in a deliberative 
manner seek to have their interests prevail and converted into official 
public p~licy. '~ But it is essential for the representative decisionmakers 
to be. tied to the citizenry through an electoral process; to the extent that 
it is not, popular control over the process has been compromised. Of 
course, the least representative branch is the federal judiciary. It is for 
this reason that "the Framers carefully and with deliberate forethought 
refused to enthrone the judiciary. In this situation [malapportionment], 
as in others of a like nature, appeal for relief does not belong here. Ap- 
peal must be. to an informed, civically minded electorate. In a demo- 
cratic society like ours, relief must come through an aroused popular 
conscience that sears the conscience of the people's  representative^."^^ 
Justice Frankfurter correctly maintained that the U.S. Supreme Court 
has a constitutional responsibility to defer political questions to the state 
and national legislatures. As factions engage in the deliberative process 
in order to prevail over their political rivals, the public is socialized 
about issues and the political rationale behind public policy. According 
to Justice Frankfurter, making the political branches deal with political 
questions enhances the prospect of public policy being placed on public 
opinion terraf irs~a.~ '  

Post-GriswoH Ninth Amendment jurisprudence has run counter to 
nomocratic f e d e r a l i ~ m . ~ ~  Whether the nomenclature is natural rights, 
higher law, fundamental rights, natural law, the law of nature, common 
law, or the unwritten constitution, US. Supreme Court utilization of 
open-ended Ninth Amendment unenumerated rights is problematical 
for American federalism. To reject the carte bhnche version of the Ninth 
Amendment is not meant to imply that the Ninth Amendment is without 
effect, as  Justice Goldberg would have us believe: 

To hold that a right so basic and fundamental and so deep-rooted in our society as 
the right to nrivacv in marriaee may be infrineed because that ripht is not emran- - .  - 
l e d  in so many words by the f rn t  e ~ g l ~ t  amendn~rnls lo the Conrt~lutron is to ignore 

the Nmth  heudrncr t t  and lo gave 11 no effect . The Nmth Amendment chows a 
belief of the Constitution's auihon that fundamental rights exist that are not ex- 
prcssly enumerated in the fin1 eight amendments and an intent that the list of rights 
included there not be deemed exhausti~e.'~ 
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Justice Goldberg is correct in maintaining that the f i s t  eight amend- 
ments are not an exhaustive list of fundamental rights, but he is incor- 
rect in assuming that the U.S. Supreme Court is thereby authorized by 
the Ninth Amendment to fill in the blanks. That responsibility was the 
prerogative of the respective states in the absence of national interfer- 
ence (see chapter 1, supra). Echoing Justice Iredell, Justice Frankfurter 
forewarned that if the Supreme Court uses its elevated status to inform 
and admonish the political branches to adhere to fundamental principles, 
then the Court serves the federal nomocratic process well. However, 
since the watershed Warren Court, the evidence indicates that the Court 
is more inclined to substitute its definition of unenumerated rights for 
that of the states. This, in the course of time, will convert the people into 
subjects progressively less capable of self-government, as they become 
increasingly dependent on the Court to resolve intractable and tractable 
political issues. This in turn will move the Court deeper into the politi- 
cal thicket and further away from their constitutional role of interpreters 
of the law and closer to the dreaded Platonic formulators of the same. 

In light of the centralizing tendencies of national standards for 
unenumerated rights, the expectation that the U.S. Supreme Court's ideo- 
logical pendulum is swinging back toward a renewed judicial federal- 
ism is ~ n t e n a b l e . ~ ~  To reiterate, having been descriptively denoted as 
the new judicial federalism, the concept is mostly form with little con- 
tent. In order to determine whether this development constitutes the emer- 
gence of a bonafide judicial federalism it is necessary to analyze the 
federal con~ponent of judicial federalism. Because federalism is thesine 
qua non of the constitutional arrangement between U.S. and state judi- 
ciaries, such an analysis facilitates addressing three essential questions: 
(a) Is the new judicial federalism primarily the consequence of the fed- 
eral courts attempting to alleviate their own docket overloads by defer- 
ring to state courts, while reserving for itself the opportunity to overturn 
straying state decisions on appeal? (b) Is the new judicial federalism the 
consequence of legal practitioners (judges and lawyers) looking to state 
courts for adjudicative results unlikely to come from the U.S. Supreme 
Court, but in the final analysis the latter having the final word? Or (c) is 
the new judicial federalism primarily the consequence of an ideological 
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commitment to federalism in general and judicial federalism in particu- 
lar on the part of a majority of the justices on the US.  Supreme Court? 
Neither (a) nor (b) are sufficient for a viable judicial federalism, while 
(c) is essential for it. 

As is the case with federalism in general (the problematical imperium 
in imperio), judicial federalism is difficult to conceptualize." (This ex- 
plains why scholarship on the subject fails to defiie it.) American feder- 
alism involves two distinct levels of government, national and state. 
Each level has its institutional separation of powers between the legisla- 
tive, executive, and judicial branches. Because the Tenth Amendment 
to the U S .  Constitution stipulates that certain powers are reserved to 
the "States respectively, or to the people," a revived "judicial federal- 
ism" must involve a resuscitation of state judiciaries' reserved powers' 
functions in relation to the US.  government (and the U.S. Supreme Court 
specifically), and not simply state judicial supremacy over their respec- 
tive state legislative and executive branches. The latter is not precluded, 
but neither is it in and of itself sufficient for a revived judicial federal- 
ism. Nevertheless, the mutatis mutandis of a new judicial federalism 
would have to include a revived federalism based upon the prerogative 
powers of the states under the Tenth Amendment, because state judicia- 
ries are integral parts of state governments in contradistinction to subor- 
dinate administrative extensions of the national judiciary. In the absence 
of a meaningful shift of power from the nation to the states the new 
judicial federalism is merely administrative procedural changes, (a) and 
(b) supra, lacking substantive adjustments to the balance of power be- 
tween national and state judiciarie~;'~ furthermore, (a) constitutes co- 
optation of state judiciaries by the national judiciary, as opposed to a 
revived judicial federalism. 

On the other hand, an affmative answer to (c) would reinvigorate 
not only state judiciaries, but also the role of the states vis-a-vis the US. 
Government, due to the augmented state public policy autonomy that 
would accompany a meaningful judicial federalism. The evidence that 
the Supreme Court is ideologically committed to federalism is incon- 
clusive; to the contrary, neither the role of the states nor that of the state 
courts in the federal system have substantively changed. In the final 
analysis claims about a newjudicial federalism are, at best, premature, 
due to the fact that the power relationship between the US.  and state 
supreme courts has not significantly changed. There is consensus that 
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the state courts have been the focus of renewed interest and adjudica- 
tive activity, but the increased adjudication has been quantitative and 
not qualitative. And there is insufficient evidence that a meaningful shift 
of power from the national to the state courts has or will occut The 
standard model of national supremacy over the American judicial pro- 
cess is still intact. This does not mean that there have not been attempts 
to modify the model, but these modifications have been administrative 
and trivial when their impact on the federal balance of power is consid- 
ered. There has been a failure to distinguish between a slight modifica- 
tion of the prevailing model and significant modifications that actually 
return requisite amounts of judicial discretionary power to the state 
courts, thereby reviving judicial federalism. 

Moreover, attempts to revitalize state courts at the expense of the 
national courts is not a new phenomenon; recall the reaction of 
progressives to the "proprietarian notions" of the Fuller, White, and Taft 
Courts (1888- 1930)" and the conservative response to the Warren Court 
in their attempts to revitalize state supreme courts in the federal sys- 
tem." During the Warren era state cou* were viewed as bulwarks against 
the liberal agenda of the US. Supreme Court, whereas during the Reagan 
years they were viewed by liberals as opportunities to thwart the con- 
servative orientation of the Rehnquist Court or by conservatives to un- 
ravel U S .  Supreme Court liberal precedent. According to Steve 
Pressman, "A quiet legal revolution now under way has lawyers and 
judges reading the fine print in their state constitutions. As a result, there 
has been a dramatic increase in the number of cases decided on state 
rather than on federal grounds. This new judicial federalism began as a 
reaction to an increasingly conservative U.S. Supreme Court, but it has 
since won plaudits from some conservatives who favor handing deci- 
sions over to the  state^."^' But such increases are not synonymous with 
a viable judicial federalism. 

The fact that jurisdictions between the U.S. Supreme Court and state 
supreme courts are open to such political agenda setting is aproblem of 
demar~ation.'~ This ongoing problem is collateral with U.S. constitu- 
tional development. Constitutionally, the jurisdictionaI lines between 
federal and state courts were to be determined by constitutional federal- 
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ism and the constitutional prerogatives of the US. Congress to estab- 
lish tribunals inferior to and regulate the appellate jurisdiction of the 
U.S. Supreme Court." But jurisdictional boundaries between the state 
and federal courts has primarily been established by the U.S. Supreme 
Court through constitutional la~.'~Therefore, it is to the U.S. Supreme 
Court's formulation of constitutional law (which includes questions of 
justiciability over federal issues) that we must look for any modifica- 
tions to judicial federalism. In other words, the state courts cannot, in 
the face of two hundred years of evolving Supreme Court precedent, 
strike out on their own; in the absence of new national legislation, 
groundbreaking constitutional law, and/or constitutional amendment, 
increased state court autonomy cannot-has not-occurred. 

According to one commentator's analysis of the Supreme Court's 
role, "enduring decision rules and representative structures must be es- 
tablished to protect fundamental values-such as federalism, the sepa- 
ration of powers and individual rights."S9 The importance of establishing 
"enduring rules and representative S t ~ c t ~ r e S "  is critical, especially in 
the area of unenumerated Ninth Amendment rights. From a historical 
view the U.S. Supreme Court has not fulfilled this role, but emerges as 
the loose cannon on the deck of American federalism. The fact that ju- 
risdictional fluidity is endemic to the American judicial process does 
not mitigate its impact on federalism, which was designed to facilitate 
popular control over public policy. Unlike national statutes that are tied 
to the electoral processes, the U.S. Supreme Court's jurisdictional pub- 
lic policy lacks meaningful accountability to state popular c o n t r ~ l . ~  
Consequently, if there is a new judicial federalism, it is a creature of the 
U S .  Supreme Court and serves at its pleasure. This is a far cry from the 
principles of federalism inherent in the reserved powers of the Tenth 
Amendment. A case study of recent Louisiana abortion cases, vortical 
federalism, and the U.S. Supreme Court's standing policy toward judi- 
cial federalism manifest the nature and scope of the so-called new judi- 
cial federalism. 
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A Case Study of Judicial Federalism 

Preceding the 1991 Louisiana statute criminalizing abortion in most 
instances, U.S. Supreme Court qualifications on Roe v. Wnde reformu- 
lated the debate about the constitutional right to procure an abortion.' 
Anticipating that Roe was about to be overruled, in 1991 the State of 
Louisiana passed a statute criminalizing abortion in most instances, 
hoping to provoke the Rehnquist Court to act, that is, reverse the status 
quo established by Roe and move toward a federal approach to the is- 
sue. The statute was passed over the governor's veto, which is sufficient 
evidence of overwhelming public support for the law in Louisiana and 
it is reasonable to conclude that the traditions and consciences of Loui- 
sianians are opposed to abortion from conception to and beyond the 
point of fetal viability. Act 26, section 1, of the 1991 statute stipulates: 

It is declared to be the puhlic policy of the state of Louisiana that it has a legitimate 
compelling interest in protecting, to the greatest extent possible, the life of the 
unborn from the time of conception until birth. We also affirm our belief that life 
begins at conception and that life thereafter is a continuum until the time of death. 

In furtherance of this compelling interest wedeclare it to bea reasonableand proper 
exercise of the police power of the slate to prohibit and otherwise reasonably regu- 
late, through the imposition of criminal penalties, the performance of abortions.' 

The statute makes exceptions for preserving the health of the fetus, 
saving the life of the mother, and for pregnancies resulting from incest 
and rape. The criminal sanctions are limited to physicians performing 
unlawful abortions. Obviously, the statute raises several constitutional 
questions not yet ripe for judicial review, such as exempting the female 
who has an abortion from criminal penalties and the legislature's defini- 
tion of "unborn" and "conception," which technically includes fertil- 
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ized eggs for in vitro procedures. These issues were raised in the various 
court briefs, but what is of primary concern is not how the particular 
constitutional questions are answered, but the larger question of who, 
within the context ofjudicial federalism, is authorized to adjudicate this 
constitutional dispute. 

Two separate suits were simultaneously filed in state and U.S. courts; 
the f ist ,  Pknned Parenthood of Louisiana, Inc., et al. v. State of Loui- 
siana, was filed in Louisiana's Nineteenth Judicial District Court, and 
the second, Sojourner T., et al. v. Buddy Roemer, etc., et al, was filed in 
the U S .  District Court for the Eastern District of Louisiana. The state 
district court scheduled trial on the merits for 29August 1991; however, 
due to the pending federal trial the state district court continued trial 
without date. The primary rationale behind the continuance was that in 
the event a federal court declared the statute unconstitutional, the suit in 
the state court would have been dismissed as moot. On the other hand, 
if the federal courts declared the statute constitutional, trial in the state 
courts would have commenced within thirty days.'According to thestate, 
"the continuance is a reasonable effort to avoid wasting judicial resources 
on duplicative litigati~n."~ The US.  District Court declared the statute 
to be unconstitutional on the grounds that the Louisiana statute is "in all 
Pertinent respects identical" to the Texas statute overturned in Roe; and 
only the U.S. Supreme Court is authorized to reverse RocS US.  District 
Court Judge Duplantier enjoined the State from enforcing Act 26. 

As Sojourner worked its way through the U.S. appellate process, the 
plaintiffs in PlannedParenthood were dissatisfied with the state district 
court's order and appealed to the Louisiana Supreme Court for writs to 
review the state district court's continuance order. TRe writs were de- 
nied. Subsequent to these denials, Planned Parenthood and the Ameri- 
can Civil Liberties Union (respectively the primary plaintiffs in the state 
and federal cases) filed motions in the U.S. Fifth Circuit to certify ques- 
tions to the Louisiana Supreme Court, that is, to direct the state courts to 
end the continuance. The motion of most significance for judicial feder- 
alism was filed by the Plaintiffs-Appellees. It requested that the U.S. 
Fifth Circuit "certify the following legal issue to the Supreme Court of 
Louisiana: Whether the Louisiana anti-abortion statute.. . violates Art. 
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I, Sec. 5 of the Louisiana Constitution of1 974, as amended, which guar- 
antees that 'Every person shall be secure in his person.. . against.. . 
invasions of privacy. "'6 The plaintiffs maintained that "the proper course 
would have been, and remains, for the federal courts to abstain in order 
to allow the state courts to interpret the Act and resolve its validity un- 
der the state con~titution."~ Counsel for Louisiana responded to the ra- 
tionale of the plaintiffs' counsel: 

The h o r n  fack more than suggest that the American Civil Liberties Union and 
Planned Parenthwd sought first to invoke the protection of the federal courts on 
the basis of Roe v. Wade, but then to frustrate the normal procedure of appellate 
review within the federal system by shifting the case to the state couri in order to 
avoid further review of Roe. Such manipulation of the federal jurisdiction perverts 
the very purpose of the certification process cited by appellees, namely the promo- 
tion of conservation of time, energy and resources and the promotion of coopera- 
tive federalism.' 

The immediate cause of this jurisdictional dilemma was the perception 
at the time that the US. Supreme Court's Roe restrictions onstateregula- 
tion of abortion had become increasingly tenuou~,~ while a more plau- 
sible case could be made about Louisiana's constitutional sanctions of 
abortion.1° Consequently, the litigants were jockeying to place the issue 
in the most favorable judicial forum. This judicial jurisdictional muddle 
results in vortical federalism, by which I mean a situation in which the 
US. and state supreme courts are utilized in ad hoc fashion, in contradis- 
tinction to established rules of procedure with the requisite lines of de- 
marcation between federal and state courts. The crux of this jurisdictional 
dilemma is the vagueness of the U.S. Supreme Court-devised abstention 
doctrine, through which the federal courts retain their dominance over 
state courts by converting the latter into administrative functionaries of 
the former. At the apex of this extended judiciary is the US. Supreme 
Court, intolerant of substantive deviations from its nationalized jurispm- 
dence, especially in the policy area of unenumerated rights. 

The abstention doctrine may be exercised at the discretion of a fed- 
eral court when it defers a case to a state court, even though the fed- 
eral court also has jurisdiction over the case. According to one 
commentator, 
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A policy of abstaining for state adjudication of federal wnstitutional challenges to 
state action would be grounded in a concern both to relieve federal courts of wn- 
gestion and to 'steer around head-on wllisions with the Stales by avoiding unnec- 
essary constitutional decisions." It would rest on the propositions that state courts 
arc as capable of deciding these conlroversiw as are federal courts, and that Su- 
preme Court review would adequately protect federal rights." 

The doctrine can be invoked for four distinguishable but overlapping 
reasons: "(1) to avoid decision of a federal constitutional question where 
the case may be disposed of on questions of state law; (2) to avoid need- 
less conflict with the administration by a state of its own affairs; (3) to 
leave to the states the resolution of unsettled questions of state law; and 
(4) to ease the congestion of the federal court docket."12 As stated, the 
abstention doctrine appears to be an important component of judicial 
federalism. However, because implementation by federal judges is dis- 
cretionary, as  opposed to statutory rules of procedures, its contribution 
to judicial federalism is minimal. From civil and criminal cases it is 
evident that the rules of procedure dividing U.S. and state courts' juris- 
dictions are, at best, ambiguous. In the words of Justice Rehnquist, "[AJs 
our cases abundantly illustrate, this area of law is in constant litigation, 
and it is an area through which our decisions have traced a path that 
may accurately be described as sinuous."13 

The overlapping boundaries between Phnned Parenthood v. Louisi- 
ana and Sojourner v. Roemer manifest the uncertainty surrounding juris- 
diction in judicial federalism. Dissatisfied with the state district court's 
decision to continue proceedings until the U.S. Supreme Court decides 
the case, the plaintiffs in Planned Parenthood v. Louisiam appealed to 
the Louisiana Supreme Court to reconsider the continuance, thereby di- 
recting the trial coun to proceed with the trial in spite of Louisiana's Code 
of Civil Procedure which, according to the state's counsel, sanctions the 
continuance; thus, the Louisiana Supreme Court sanctioned continuance 
could contravene the US.  Supreme Court's abstention doctrine." 

Forum shopping for the most favorable coun to litigate, the plaintiffs 
relied on a twofold procedural argument that epitomizes the new judi- 
cial federalism. First, the states are the front line of defense for the rights 
of the people. Plaintiffs argued: 

7he state constitutions w e n  the original guarantors of the rights of the people. The 
federal bill of rights was modeled on them, not the reverse. For the first century of 
the nation's history the federal constitution protected individuals only against in- 
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cursions on liberty by the federal government, while stale constitutions protected 
the liberty of the pmple against abuse by slate authorities. Indeed, only the last 
lhiiy years have seen the Bill of Rights extended to slate action through the Four- 
teenth Amendment. Nevertheless, while the federal Bill of Rights pmndw "ulti- 
mate" protection to the penple's liberty the states, in our federal system. "remain 
the primary guardian of the people."" 

Relying on the federal courts' abstention doctrine, state controversies must 
be first adjudicated in the state courts, in order to make most efficient use 
of the federal courts, that is, avoid "unnecessary federal constitutional 
litigation."16 Quoting portions of the Pullman doctrine (1941). an often 
cited case for articulating the abstention doctrine, the plaintiffs maintained: 

[WJhen the state court's interpretation of the statute or evaluation of its validity 
under the state constitution may obviate any need to consider its validity under the 
Federal Constitution, the federal coun should hold its hand, lest it render a wnsli- 
tutional decision unnecessarily." 

The plaintiffs, in short, maintained that if a constitutional issue can be 
resolved at the state level, the federal courts should abstain from preempt- 
ing the state processes. Thus, in an ironic twist of judicial politics, the 
state of Louisiana was advocating judicial nationalism, while civil liber- 
tarians such as Planned Parenthood and the American Civil Liberties Union 
were supporting judicial states' rights. Obviously, their preferences for 
one or the other levels is not motivated by a disinterested view of the rules 
for civil procedure or constitutional federalism, but rather lodging the 
case in a judicial forum most favorable to their policy objectives. This 
type of forum shopping, that is jurisdictional opportunism, is made pos- 
sible by the ambiguous and manipulative linkages between the federal 
and state courts. But as pointed out, "Supreme Court review would ad- 
equately (meaning ultimately) protect federal rights." 

The most important bridge linking the national and state courts is 
Section 25 of the First Judiciary Act; it provides the U S .  Supreme Court 
with appellate jurisdiction over state high courts." Section 25 became 
increasingly controversial as writs began to issue from the U S .  Supreme 
Court to state courts. In response to a writ of error directed to the Virgin- 
ian Coun ofAppeals in 1813, thestate responded that "the court is unani- 
mously of opinion that the appellate power of the Supreme Court of the 
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United States does not extend to this court under a sound construction 
of the constitution of the United States; that so much of the 25th section 
of the act of Congress, to establish the judicial courts of the United 
States, as extends the appellate jurisdiction of the Supreme Court to this 
court, is not in pursuance of the constitution of the United States."19 
Virginia and like-minded states advocated a judicial federalism in which 
state high courts were not placed in inferior appellate positions to the 
U S .  Supreme Court. If a case commenced in the state court system, it 
was to be terminated within that system; whereas if a case commenced 
within the federal system, the US .  Supreme Court was the court of last 
resort. In 1821 Virginia made a similar claim that the appellate jurisdic- 
tion of the federal courts cannot be exercised over the judgment of a 
state supreme court?' Chief Justice Marshall upheld the constitutional- 
ity of Section 25, rejecting Virginia's claims on constitutional and prac- 
tical grounds." He advocated that "the necessity of uniformity, as well 
as correctness in expounding the constitution and laws of the United 
States, would itseIfsuggest the propriety of vesting in some single tri- 
bunal the power of deciding, in the last resort, all cases in which they 
are involved."22 

The U S .  Supreme Court's tendency toward judicial "correctness and 
uniformity" has animated its jurisprudence, and will continue to do so, 
talk about a new judicial federalism notwithstanding. The statutory limi- 
tations on the U.S. Supreme Court's jurisdiction are for all intents and 
purposes open-ended, due to the fact that the court has jurisdiction when- 
ever there is a federal question involved, and in this post-incorporation 
era most, if not all, disputes involving unenumerated rights raise federal 
questions." According to Justice Holmes, "Wlhatever springes [sic] 
the State may set for those who are endeavoring to assert rights that the 
State confers, the assertion of Federal rights, when plainly and reason- 
ably made, is not to be defeated under the name of local practice."24 In 
other words, the U.S. Supreme Court is the court of last resort on the 
adjudication of unenumerated rights. 

A recent case manifests the actual, as opposed to the surmised, tole 
of the U.S. Supreme Court in the new judicial federalism?' On the heels 
of PInnned Parenthood v. Carey the US. Court of Appeals for the Fifth 
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Circuit trumped the prospects for judicial federalism in the Louisiana 
controversy. Judge Jolly concluded, "we hold that the Louisiana statute, 
on its face, is plainly unconstitutional under Carey because the statute 
imposes an undue burden on women seeking an abortion before viabil- 
ity."26 What becomes clear is that in spite of some state judicial inde- 
pendence on the periphery, the mainstay of constitutional law in the 
area of unenumerated rights continues to be the US.  Supreme Court. In 
fact the dicta of Casey7 is symptomatic of the Couri attempting to hold 
the center of power against the centrifugal tendencies of a viable judi- 
cial federalism, tendencies which would inevitably reduce the influence 
of the U S .  Supreme Court in national politics. 

The issues in Casey involve five state provisions to regulate abor- 
tion; unlike the Louisiana statute (Act 26), Pennsylvania didnot seek to 
prohibit most abortions outright.28 What is of interest is not so much the 
results of the case, which facially deferred to the people of Pennsylva- 
nia on four of five issues, but rather the U S .  Supreme Court's national- 
istic jurisprudence truncating federalism in general, and judicial 
federalism in particular. That jurisprudence has two pillars of support, 
institutional integrity and nationalized rights.29 

First, the Court's qualified commitment to stare decisis marks an 
unwillingness to change its modus operandi toward the states. More 
than any other issue Roe was the litmus test for judicial federalism. It 
has been the central issue in the nominating and confirmation processes 
for Supreme Court justices for the Reagan, Bush, and Clinton adminis- 
trations; it has been the subject of national and state legislative wran- 
gling; it has been the subject of political campaigns from the presidency 
to local elections; and it has been the driving force behind peaceful and 
violent civil protests. In short, i t  has been if not the most important issue 
confronting the political process, certainly among the most important." 
Within this political and social context the Supreme Court resolved to 
reaffirm the basic holding of Roe that there is a fundamental right for a 
woman to terminate a pregnancy up to the point of fetal viability out- 
side the womb, thereby prohibiting the state to place "undue burdens" 
on a woman's option to exercise that right. In the words of the Court: 

After considering the fundamentel conslitutional questions resolved by Roe, prin- 
ciples of institutional integrity and L e  role of store decisis. we are led to con- 
clude this: the crrential holding of Roe v. Wode should h retained and once again 
reaffirmed." 
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Notice the language of the Court; "the principles of institutional integ- 
rity" and "the role of slnre decisir." The former is the objective by which 
the latter is a means to maintaining the prestige of the Supreme Court. 
The Court's majority opinion makes it quite clear that invoking stare 
deckis protects the Court from the perception that it has caved in to 
political pressures. Moreover, the Court majority reasoned that the thresh- 
old for overruling previous cases wrongly decided is higher in a charged 
political environment, because in those instances the rule of law is com- 
mingled with that segment of public opinion that gives the Court legiti- 
macy and supports its "institutional integrity."32Accordi~g to the Court, 

In the present cas, however, as our analysis to this point makes clear, the terrible 
price would be paid for overruling. .. . To understand why this would be so it is 
necessary to understand the sourw of this Court's authority. the conditions neces- 
sary for its preservation. and its relationship to the country's understanding of itself 
as ; const~iutional republic . .  The ~ a u r t i  power Iws. ;ather. tn its ir$imac), a 
product of substance and perception that shows itself in the people's acceptance of 
the ludictary as f i t  to determine what the Natiotl's law means and to declare what i t  
demands.. .: The Court must take care to s p k  and act in ways that allow people 
to acccpt its decisions on the term?. the Court claims for them, as grounded truly in 
principle, not as compromises with social and political pressures having, as such, 
no bearing on the principled choices that the Court is obliged to make. Thus, the 
CourtS legitimacy depends on making legally principled decisions under circum- 
stanecs in which their principled character is sufficiently plausible to be accepted 
by the Nation .... So to overrule under fire in the absence of the most compelling 
reason to reexamine a watershed decision would subvert the Court's legitimacy 
beyond any serious question." 

Adhering to the first lesson of creative jurisprudence," the U S .  Su- 
preme Court's commitment to its institutional integrity should not be 
confused with its "constitutional institutional integrity"; the two are not 
necessarily synonymous. This is not to say that the Court has aban- 
doned its constitutional function, but the Court does make it quite clear 
that it is willing to sustain constitutionally questionable precedent 
through stare deckis in order to protect it's legitimacy, that is, "the 
people's acceptance of the Judiciary as fit to determine what the Nation's 
law means and to declare what it  demand^."^' This jurisprudential atti- 
tude does not appear to be receptive to a form of judicial federalism 
through which state courts could effectively question the omnipotence 
and omniscience of the nation's highest court. 

Second, the Court has reaffirmed the expansively extensive limits of 
nationally sanctioned rights, rights that would qualify all inconsistent 

A Case Study of Judicial Federalism 119 

state policies. After stating that "neither the Bill of Rights nor specific 
practices of States at the time of the adoption of the Fourteenth Amend- 
ment marks the outer limits of the substantive sphere of liberty which 
the Fourteenth Amendment protects," the Court, almost cryptically, cites 
"See U S .  Const.,Amend. 9."36 In other words, the U.S. Supreme Court 
does not intend to narrowly read the Constitution in the articulation of 
rights, but will extend protection well beyond the document's plain lan- 
guage, in effect constituting an ongoing const i tut io~l  convention in 
the definition of unenumerated rights; thus, the significance of "See 
U S .  Const., Amend. 9." 

Significantly, the Court approvingly quotes segments of Justice Harlan's 
dissenting opinion in Poe v. Ullman," in which the Justice criticizes the 
majority for its dismissal of the case for want of jurisdiction: 

"[Lliberty" is not a series of isolated points pricked out in terms of the taking of 
property; the freedom of speech, pres, and religion; the righl to kcep and bear 
arms; the freedom from unreasonable searches and seizures; and so on. It is a ratio- 
nal continuum which, broadly speaking, includes a freedom from ail substantial 
arbitrary impositions and purposeless restraints.. . and which also recognizes, what 
a reasonable and sensitive judgment must, that certain interests require particularly 
careful scrutiny of the state needs asserted to justify their abridgment?' 

The criteria for determining what constitutes "substantial arbitrary im- 
positions" and "purposeless restraints" will be produced by the US. 
Supreme Court. In the words of the dissenting Chief Justice Rehnquist, 
even though "the decision to abort necessarily involves the destruction 
of a fetus" and, as posed by Justice Scalia, "The whole argument of 
abortion opponents is that what the Court calls the fetus and what others 
call the unborn child is a human life," the Court preempts popular con- 
trol by constitutionally classifying views of rights that are inconsistent 
with its own as "arbitrary and purpo~eless."~~ 

The notable difference between Casey's court majority and minority is 
the latter's willingness to defer to the states to resolve questions of 
unenumerated rights which are not delineated in the U.S. Constitution, 
thereby, in the words of Justice Scalia, "allowing for regional differences" 
and dethroning the "Imperial Judiciary."~Only Casey's dissenters come 
close to challenging the very engines of national judicial activism-uni- 
formity and correctness-and only in the remote event that Casey's dis- 
senters' jurisprudence should pervade the Court, could judicial federalism 
perchance take root and maybe blossom.41 
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Within the context of U.S. Supreme Court judicial review over 
unenumerated rights there is little room for the states to deviate from 
the national rights standards. However, the extent to which the states 
may deviate is contingent upon the parameters established by the U.S. 
Supreme Court, and should a state overstep those parameters they are 
certain to be reeled back by the U.S. Supreme Court. To appreciate the 
magnitude of the Court's power in the area of unenumerated rights it 
is necessary to keep in mind that the definition of rights in general is 
two-directional, and that the Court is more or less receptive to state 
deviations depending upon whether the state is expanding or retract- 
ing U.S. Supreme Court defined rights. A state retraction challenges 
the role of the U.S. Supreme Court as the leader in the definition of 
rights, whereas a state expansion accepts the major premise of the 
Court's definition of rights and builds upon national standards. Thus, 
the U S .  Supreme Court is more likely to tolerate the latter and reject 
the former; but failing to tolerate both is an implicit rejection of a 
viable federalism in general, and a rejection of judicial federalism in 
~ a r t i c u l a r . ~ ~  Accordingly, all the commotion in the Fifth Circuit sur- 
rounding Louisiana's Act 26 was for naught, because the bottom line 
is that the US.  Supreme Court reaffirmed in Casey the fundamental 
right to an ab~rtion."~ 

The abortion issue is not unique. There is a litany of cases that can be 
brought forward to substantiate the Supreme Court's proclivities toward 
a vortical judicial federalism; whereas cases that significantly bolster a 
viable judicial federalism are few and in the larger scheme of things 
inconsequential. An increase in state court litigation in the area of rights 
should not be confused with a viable judicial federalism. The increase 
could be the result of the US.  Supreme Court's willingness to permit 
state courts to adjudicate "rights" disputes, but with the qualification 
that such adjudication be done in accordance with national standards, 
making the state courts de facto extensions of the federal court bureau- 
cracy." In other words, it is a practical concession to reduce the case 
load of the federal courts, which has increased signifi~antly.'~ More- 
over, the fact of the matter is that the U.S. Supreme Court has not toler- 
ated substantive state deviations from its vision of fundamental rights 
and the application of that vision through the Fourteenth Amendment.'6 
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Creative jurisprudence has not only permeated the adjudication of un- 
enumerated rights, but also an enumerated right. In his introduction to 
Patterson's The Forgoffen Ninth Amendment, Pound advised practitio- 
ners of creative jurisprudence to use Second Amendment jurisprudence 
as a mode1,4' to which our attention now turns. 
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The Second Amendment and Creative 
Jurisprudence: A View from the States 

A well rrgvlotrd Milirio, hing nscesmry to rhe 
wrur;ry of o /me Srolr, rhr righr of rhr people n, 
Xrcp and k a r  A m r  shall nor be infringed (Second 
Arncndnmf lo the United Starer Conrrlturion). 

In contemporary political discourse few issues are as salient and di- 
visive as governmental regulation of the right to bear arms. The escalating 
demands for regulation (resulting in local, state, and national legislative 
assemblies proposing, formulating, and implementing gun-control laws) 
is in response to increasing homicide rates, drug trafficking, paramili- 
tary organizations, and other real and imagined transgressions against 
the public order. Notably, I have not preoccupied myself with the effec- 
tiveness of gun-control legislation on protecting society from such anti- 
social behavior, the alleged public policy concern of gun-control 
interlocutors. This is not meant to imply that the public order implica- 
tions of gun control are trivial. To the contrary; such implications are 
obviously of great importance, but for our purposes secondary to the 
issue of creative jurisprudence. 

Obviously the federal arrangement has been and will continue to be 
transformed as national public policymakers attempt to remedy what 
they consider to be the deficiencies of state public policies. One needs 
only toconsider the public policy areas of commerce, education, health, 
and civil rights to appreciate the magnitude of the transformation. Con- 
cerns about popular control and the relevance of federalism is, at best, 
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an afterthought as the public policy prerogatives of the states are shifted 
to the national government. Gun-control legislation is no exception. 
However, and this is exceptional, the status of the states in the Ameri- 
can federal system is especially compromised by national gun-control 
legislation. Whereas most of the national government's policy discre- 
tion over the states hinges on various US.  Supreme Court decisions 
and congressional intergovernmental transfers, such as categorical and 
block grants,' they are subject to constitutional and political alterations, 
whereas national gun control strikes at a much more significant pillar 
of American federalism, a pillar that is in a constitutional class unique 
to the American system of popular control. This important but not so 
obvious fact has been overlooked by the participants in the ongoing 
gun-control debate. 

National gun-control policies undermine American federalism by 
incrementally removing a significant check of the states on the na- 
tional government and preempting, with U.S. Supreme Court sanc- 
tion, the states' rights of self-defense. This national preemption (or 
more precisely usurpation, as will he argued) is not limited to who 
has the final say over "the right to bear arms," the national or state 
governments; more importantly the right to bear arms is itself a main 
line of defense against the most contentious forms of national gov- 
ernment aggrandizement of the public policy prerogatives of the 
people within their respective states2 As is the case with separation 
of powers, the electoral process, and amending the Constitution (Ar- 
ticle V), the Second Amendment was intended to provide security 
for the lives, liberties, and properties of the American people within 
their respective states visd-vis-among other immediate and remote 
threats-an overbearing national government. A fundamental tenet 
of early American political culture is that all governments have an 
inherent tendency to exceed their legitimate ends and oppress the 
governed. Hence, the framers' insistence upon a system of govern- 
ing with limited powers and constrained within those limits by speci- 
fied internal and external checks, with a recourse to arms being of 
the latter category. 

In order to explicate the nature of Second Amendment creative juris- 
prudence, the intent of the framers, Second Amendment case law, and 
contemporary congressional initiatives will be analyzed. This analysis 
provides valuable insight into the processes of creative jurisprudence. 
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The framers3 (both Antifederalists and Federalists) anticipated that 
the federal arrangement would not be static, but fluctuating and occa- 
sionally confrontational. Federalism, it must be remembered, was origi- 
nally the distribution of political power between communities of 
individuals within the political jurisdictions of their respective states 
and a national organization of states. The people, living in their distinct 
state communities, created the national government in contradistinction 
to the national government being the product of a national community 
of individuals the states notwithstanding. Put otherwise, there is no hard 
evidence that the US. Constitution authorizes the US. Congress and/or 
the US.  Supreme Court to gradually divest the states of their place in 
the federal arrangement to the extent that American federalism has been 
displaced by a unitary national government. Toward that end the fram- 
ers included in the Constitution provisions that secure the status of the 
states vis-a-vis the national government. 

Because American federalism embodies two levels of republican 
government, each with their corresponding constitutional powers, the 
system is doubly confronted with the perennial problem "that power is 
of an encroaching nature and that it ought to be effectually restrained 
from passing the limits assigned to it."' Effectively restraining power is 
no easy task, especially when the restraint is directed toward govern- 
ments.' Publius maintained that "this tendency is not difficult to be ac- 
counted for. It has its origin in the love of power. Power controlled or 
abridged is almost always the rival and enemy of that power by which it 
is controlled or abridged."6 Accordingly, because the national and state 
governments attempt to constrain each other, they inherently compete 
for power and influence within the federal framework. Therefore, there 
is the necessity for effective means to keep the respective governments 
within their assigned constitutional spheres. The peaceful means of in- 
stitutional separation of powers (judicial review included), elections, 
and the amendment process were augmented by the presence of armed 
state citizens.' 

The check and balance function of an armed citizenry on govern- 
ment is significant, especially in light of the framers' operational as- 
sumptions of human nature and their conviction that governments are 
inclined to illegitimately expand their powers at the expense of the 
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peoples' liberties. To forbid citizens to possess firearms, or to concede 
that such possession was not a fundamental right, would have been in- 
consistent with their distrust of government, particularly a distant and 
unknown national government. Thus, including an armed citizenry in 
the federal formula was consistent with the Antifederalists' concerns 
about the centralizing and potentially oppressive tendencies of the na- 
tional government. 

The objective of American federalism was to promote collective inter- 
ests of the states. Elections, the legislative process. and the amendment 
process were the procedural means to be used to discern the collective 
interests while simultaneously grounding the national government's poli- 
cies in popular control. Should these mechanisms fail, arms are the con- 
stitutional means at the peoples' disposal to secure their interests against 
an oppressive national government. Consistent with the framers' view of 
human nature, posterity is cautioned that men are "ambitious, vindictive, 
and rapacio~s,"~ and because people are much more disposed to "vex and 
oppress each other than to co-operate for their common effective 
means are necessary to protect the governed from the government. If such 
were not the case, then the internal and external checks on government- 
state and national-would be superfluous.1° A state armed citizenry is 
one of the essential checks on a national government that has gone too far 
in the exercise of its powers, to the point where a state or states are com- 
pelled to resort to armed resistance. 

Obviously, the framers wanted political compromise and not armed 
confrontation as the means to resolve trivial or transient political differ- 
ences. Nevertheless, the citizens of a state or states, acting through their 
agents in state government, have the option of resorting to armed con- 
flict to resist oppression." Publius acknowledged as much in his at- 
tempt to allay the fears of opponents to the proposed Constitution. He 
claimed that the armed citizens of the respective states would outnum- 
ber the national forces twenty-five to one in the event of a constitutional 
crisis that deteriorated into military confrontation between the national 
and state governmenk. Furthermore, he anticipated that the states would 
prevail in such a contest: 

Let a regular army, fully equal to the resources of the country, be formed; and let it 
be entirely at the devotion of the federal government: still it would not be going too 
far to say that the Slate governments with the people on their side would be able to 
repel the danger. The highest number to which, according to the best computation, 
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a slandina army can be carried in any country does not exceed one hundredth part 
of the whole nimber of souls; or o& twenty-fifth pan of the number able to bear 
arms. This proportion would not yield, in the United States, an army of more than 
twenty-five or thirty thousand men. To these would be opposed a militia amounting . . 
to near half a milli& of citiznr with arms in thekhan& officered by men chosen 
from among themselves, fighting far their common liberties and united and con- 
ducted by governments possessing their affections and confidence." 

The states' armed citizens would be animated with a spirit to defend 
their rights and liberties: "Let us not insult the free and gallant citizens 
of America with the suspicion that they would be less able to defend the 
rights of which they would be in actual possession than the debased 
subjects of arbitrary power would be to rescue theirs from the hands of 
their oppressors."13 

Such acknowledgments on the part of the nationalistic Publius are sig- 
nificant because they reveal underlying assumptions on the part of the 
framers that: (1) the citizens in the states will be armed; and (2) those 
same citizens could and would use their arms to protect their liberties in 
the event of an armed contest between them and the national government. 

The Second Amendment protected through fundamental law the 
means of such state resistance to an usurping national government. There 
is no provision of the U.S. Constitution that contradicts this method of 
protection. The U S .  Congress does have the power to protect the states 
against invasion and. if requested by the state legislature or executive, 
domestic violence.I4 Furthermore, the Congress has the power "to pro- 
vide for calling forth the Militia to execute the Laws of the Union, sup- 
press Insurrections and repel Invasions."ls Under such circumstances 
the state and national governments would be on amiable terms acting 
cooperatively to maintain public order. These national powers were de- 
signed to protect the states, in contradistinction to subjecting the states 
to unwanted national policies. For example, the power to suppress in- 
surrections was directed toward rebellion against the U.S. Government 
by private individuals and not by a state. An insurrection by definition 
is an act of revolting against civil authority, whereas military confronta- 
tion between the national and state governments is a state of war. This 
distinction was a major concern for the Federalists and the basis of their 
rationale to extend the authority of the national government to individu- 
als, unlike the Articles of Confederation where national authority was 
limited to the states: "In an association where the general authority is 
confined to the collective bodies of the communities that compose it, 
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every breach of the laws must involve a state of war."16 To be sure, such 
states of war were to be avoided at all costs, but the possibility of such 
wars, never mind how remote, constitutionally precluded national dis- 
armament of the states. 

This attitude toward potential conflict and the right of the states to be 
armed as a measure toward self-defense was more than the consequence 
of philosophical deliberations among the delegates at the Philadelphia 
Convention. The agreement to adopt amendments after ratification, the 
right to bear arms included, was for the most part inevitable. Its inevita- 
bility was a consequence of the fact that the commitment to self-de- 
fense was an integral part of the American political culture. This is 
evidenced by the state constitutions, most of which included as part of 
their fundamental law declarations of rights that included self-defense. 
A brief overview of fundamental law along the continuum of post-1776 
independence, the ratification period circa 1787 to 1789, and the early 
period of admission of territories into the Union make unmistakably 
clear the determination of the states to provide for their defense by in- 
corporating into their fundamental laws the right to bear arms." 

Five of the original thirteen states' post-1776 constitutions made no 
specific declaration maintaining the right to keep and bear arms for ei- 
ther the state or the individual. This is not to say that such a right was 
not ensured by custom; the citizens in those same states were armed. 
Both Connecticut and Rhode Island are special cases, insofar that their 
organic laws, until 1818 and 1842, respectively, were carryovers from 
their colonial days. They are The Fundanlental Orders of Connecticut 
1638and The Charter ofRhode Ishndand Providence Plantations 1663. 
In those constitutions Connecticut fundamental law stipulated "Every 
citizen has the right to bear arms in defence of himself and the State"18 
and Rhode Island's that "the right of the people to keep and bear arms 
shall not be infringed."19 

The constitutions of Pennsylvania (1776 and 1790), Vermont (1786 
and 1793), Kentucky (1792 and 1799), and Ohio (1802) each included 
provisions that stipulated "that the people have the right to bear arms 
for the defence of themselves and the State."20 The North Carolina 
Constitution of 1776 stipulated "that the people have a right to bear 
arms, for the defence of the State."2' The Massachusetts Constitution 
of 1780 protected "the right of the people to keep and bear arms for 
the common defence."22 The constitutions of Virginia (1776 and 1830), 
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New Hampshire (1784 and 1792). and Maryland (1776), respectively, 
stipulated "that a well-regulated militia, composed of the body of the 
people, trained to arms, is the proper, natural, and safe defence of a 
free State," "A well-regulated militia is the proper, natural, and sure 
defence of a State," and "that a well-regulated militia is the proper and 
natural defence of a free go~ernment ."~~ 

Thus, the fundamental laws of a majority of the states affirmed not 
merely the right of the citizens of the states to possess arms in the de- 
fense of themselves and their state, but also the necessity. This was a 
constitutional prerogative of the states and the Second Amendment to 
the U.S. Constitution essentially reaffirmed that prerogative. Moreover, 
without evidence to the contrary one must assume that the ratifying con- 
ventions of the states (which approved both the U.S. Constitution and 
the subsequent Bill of Rights) and the Congresses that admitted the vari- 
ous territories into the Union during this period were in the possession 
of rational men. Such being the case, it is obvious that the SecondAmend- 
ment to the US. Constitution emanated from the determination of the 
U.S. Constitution's drafters and ratifiers to provide the constitutional 
means whereby individuals and the states could protect their lives, lib- 
enies, and properties, not only through the political mechanisms of elec- 
tions and separation of powers, but also through the right to reson to 
force when necessitated by circumstances, as stipulated in the organic 
laws of their states. Otherwise most of the states would have ratified a 
national constitution obtrusively inconsistent with a basic tenet of their 
own state constitutions. 

Publius's acknowledgment of the states' military superiority was not 
merely reassurance for the states who were concerned about national 
oppression, but a political imperative; he had no other politically viable 
alternative. The Second Amendment was the constitutional means to 
maintain this military imbalance of power between the two levels of 
government. This is not to imply that the US. Constitution is devoid of 
restrictions that limit a state from an impulsive recourse to arms, or that 
such a recourse was desirable. First, the entire scheme of federalism 
diverts political discontent through conflict resolution channels, such 
as the electoral process, the legislative process, judicial review, and the 
amendment process of Article V, all of which are designed to resolve 
conflict peaceably. Second, Article I, section 10, specifically prohibits 
states from keeping troops and ships of war in time of peace without the 
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consent of the Congress. This limitation was designed to forestall the 
natural rivalry among the states themselves and between the states and 
the national government from degenerating into armed confrontation?' 
Significantly, however, should the people of a state decide to exercise 
their natural right of rev~lut ion,~ '  the armed citizenry would be at the 
state's disposal to organize and place in the field, congressional objec- 
tions notwithstanding. Hence, the U.S. Constitution's qualification (to 
be found in the same clause of Article I, section 10) that congressional 
consent to engage in war may be bypassed if a state is "actually in- 
vaded, or in such imminent danger as will not admit of delay," emanates 
from the state's responsibility to defend its interests against belligerents, 
whomever they may be. 

In extreme circumstances states were expected to defend their in- 
terests, with the right to bear arms being a means toward that end.26 
Thus, state constitutional provisions that protected the right of the 
people to bear arms for the defense of themselves and their states were 
consistent with the Second Amendment; the latter simply reaffirmed 
the former. 

Contrary to some commentaries, American jurisprudence has not 
bypassed the Second ~mendment? '  It is neither a "relic" nor a "fossil of 
a lost tradition," but an aspect of American political culture that perme- 
ates the politics of millions of Americans. Minimal oven SecondAmend- 
ment U.S. Supreme Court cases should not be misconstrued as evidence 
of the Amendment's irrelevance; to the contrary, there have been sig- 
nificant changes sub rosa regarding the amendment's place in constitu- 
tional law. It should be kept in mind that U.S. Supreme Court decisions 
not to grant cettiorari, in the mids~  of significant national gun-control 
legislation, substantially impact Second Amendment jurisprudence by 
upholding innovative decisions by U S .  courts of appeal. 

Although they may be numerically minimal, the jurisprudence of the 
Second Amendment is represented by several cases that make manifest 
the development of case law, which has substantially altered the mean- 
ing of the Second Amendment. The four cases are United States v. 
Cruikshank et  al. (1876), Presser v. Illinois (1886), United States v. 
Miller (1939), and United States v. Warin (Sixth Circuit 1976). 
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The facts of United States v. Cruihhank involve the denial of the 
rights of assembly, bearing arms, and the voting rights of two African 
American citizens of Louisiana. In this post-Fourteenth Amendment and 
preselective incorporation decision the US. Supreme Court concluded 
that the issue of the "right to bear arms" is beyond the scope of national 
legislation, the U.S. Enforcement Act of 1870 notwithstanding. Even 
though the Fourteenth Amendment provides Congress with the man- 
date to protect African Americans in the exercise of their basic rights 
from state infringements, "the duty of a government to afford protec- 
tion is limited always by the power it possesses for that purpose" and 
the United States government possessed no power to regulate the right 
to bear arms?' The right to bear arms is a state issue in the federal sys- 
tem and congressional intervention on behalf of African Americans via 
the Fourteenth Amendment cannot, the Court concluded, constitution- 
ally supplant this state prerogative: 

We have in our polilical system a government of the United States and a govern- 
ment of each of the several States. Each one of these governments i s  distinct from 
the others, and each has citizens of its own who owe it allegiance, and whose rights, 
within ils jurisdiction, il must prolecl. The same person may be at the same time a 
citizen of the United Staler and a citizen of a State, but his rights of citizenship 
under one of these governments will be different from lhose he hasunder the ~ t h e r . ~  

Accordingly, to claim the right to bear arms under the U S .  Constitution 
is a misnomer: "This is not a right granted by the Constitution. Neither 
is it in any manner dependent upon that instrument for its existence. 
The second amendment declares that it shall not be infringed; but this, 
as has been seen, means no more than that it shall not be infringed by 
C~ngress." '~ Moreover, the U.S. Bill of Rights, including the Second 
Amendment. "left the authority of the States just where they found it, 
and added nothing to the already existing power of the United States."" 

The Court's ruling in Cruikshank is a straightforward affirmation 
of federalism. The Second Amendment restricts the national govem- 
ment from intruding upon the prerogatives of the states to regulate 
their respective inhabitants' access to and possession of firearms, an 
important qualification. 

Cruikrlunk involved the issue of private relations within a state, which 
involved private citizens disarming other citizens. Ten years later the 
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U.S. Supreme Court specifically addressed the issue of state gun con- 
trol. In Presser v. Illinois (1886) the Court did acknowledge some limits 
to the states' regulatory power over the right to bear arms.32 Those lim- 
its stem from the Congress' delegated power to raise and support armies 
and to provide for calling forth the militia to execute the laws of the 
Union." A state may not disarm its inhabitants to the point where it 
obstructs Congress* ability to utilize the state militia for national objec- 
tives. According to Presser, 

11 is undoubtedly true that all citizens capable of beanng anns constitute the re- 
~ r v r d  mtlitary force or reserve militia ofthc United Slates ar well as of the states, 
and, in view of this prerogative of the general government, as well as of its general 
powers, the stales cannot, even laying the constitutional provision in question out 
of view, prohibit the people from keeping and bearing arm, so as  to deprive the 
United States of their righlful resource for maintaining the public security, and 
disable the people from performing their duty to the general govemmenl." 

Presser qualified the parameters of the Second Amendment to the ex- 
tent that a state could not interfere with the right to bear arms within 
its jurisdiction insofar as such interference impaired the ability of the 
Congress to utilize armed people within the state for national objec- 
tives. The Court reasoned that the Second Amendment does not pro- 
hibit the national govemment from enhancing the right to bear arms 
within a state if such national policy is designed to maintain "public 
security," but it does prohibit the states from restricting that right to 
the point of disarming their respective citizens where the national 
government's responsibility to maintain an army is impaired. The Court 
was essentially balancing two constitutional mandates, the congres- 
sional task of arming the national military" and the state prerogative 
to regulate the right to "keep and bear arms within its jurisdiction." 
This balancing was designed to minimize unwarranted state interfer- 
ence into national foreign policy. 

From this qualification in Presser the Court moved to the more in- 
trusive infringement of Second Amendment rights in United States v. 
Miller (1939). In Miller the Court extended the rationale of Presser to 
the point where Second Amendment rights are subservient to the Con- 
gress' delegated powers to regulate interstate commerce, raise and 
support armies, and execute the laws of the U n i ~ n . ' ~  The Court con- 
ceded that the Second Amendment protects state prerogatives to main- 
tain well-regulated militias: 
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'Ine Militia which the States were expected to maintain and h i n  is set in contrast 
with Troops which they were forbidden to keep without the consent of Congnss.. . . 
the Militia comprised all males physically capable of acting inconeert for the corn- 
mon defense." 

However, the Court also concluded that it is the responsibility of the 
national govemment, specifically the Congress, to decide what weap- 
ons are appropriate for the state militias: 

The Constitution as originally adopted granted to the Congress power-'To pro- 
vide for calling forth the Militia to execute the Laws of the Union, suppress 
Insurrections and Invasion: To orovide for oreanizine. annine. and disci- 
phning, the Mdilia. and for zowrnmg such Pad of ;hrm asntay be&ployed in 
the Service of the United Slatcs, rwtNrnn lo the States restxclively, the Appoint- 
ment of the Officers, and the Authority of training the Militia according to the 
discipline prescribed by Congress." With the obvious purpose to assure the con- 
tinuation and render possible the cffeetivenes of such forces the declaration and 
guarantee of the Second Amendment were made. It must be interpreted and ap- 
plied with that end in view" 

With such an "end in view" the Court concluded that a shotgun having 
a barrel of less than eighteen inches in length does not "have a reason- 
able relationship to the preservation or efficiency of a well regulated 
militia" and that the Second Amendment does not protect one in the 
possession of such a weapon: "Certainly it is not within judicial notice 
that this weapon is any part of the ordinary military equipment or that 
its use could contribute to the common defense,"'9 the common defense 
being national in scope, in contradistinction to a state's defense against 
a potentially oppressive national government. 

The Court's reasoning flies in the face of common sense construction 
of the Second Amendment as delineated in Cruikhmk's conclusion 
that "the right to bear arms is not granted by the Constitution; neither is 
it in any manner dependent upon that instrument for its existence. The 
Second Amendment means no more than that it shall not be infringed 
by Congress, and has no other effect than to restrict the powers of the 
national government."" But what the Court initiated in Presser (i.e., 
applying other constitutional provisions to the Second Amendment 
thereby permitting the national government to override state policy pref- 
erences regarding the right to bear arms) it established as precedent in 
Miller. But that precedent is not on constitutional terrafirma. 

In Miller the Court relied upon the arming policies of a colony and 
a few states4' to make the claim that the right to bear arms was from 
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the very beginning a very much qualified and regulated right. A case 
in point, 

The New York Legislature directed: "That every ablcd body Male person be en- 
rolled in the Company of such &at. .. . That every Citizen so enrolled. shall within 
three Months thereafter, provide himself, at his o w  Expense, with a good Musket 
or Finlock, a sufficient Bayonet and Belt. a Pouch with a Box therein to conuin 
not less than twenty-four Cartridges suited to the Box of his Musket or Firelock."" 

The Court concluded that the National Firearms Act of 1934 was con- 
sistent with the precedents of early state regulation on the right to bear 
arms. Remarkably, (or shall we say "creatively") the Court failed to 
make the important and elementary distinction between state regulation 
and Congressional regulation on the right to bear arms. Once such a 
legislative power is conceded to and acted upon by the U S .  Congress, 
the right of the people to bear arms within their respective states has 
been infringed. 

As delineated in Cruihhank the Second Amendment was intended 
to restrict the Congress, not the states?' If Cruikshnk were still the 
controlling precedent, state gun-control laws would be consistent with 
the Second Amendment, whereas Congressional gun control-exercised 
as  a national police power to address domestic crime-would be voided 
on Second Amendment grounds. Nevertheless, the Miller decision es- 
sentially overturned Cruikshank by subordinating the Second Amend- 
ment to national policy objectives, specifically as those objectives penain 
to national politics, and not slates' rights. Because a sawed-off shotgun 
is not a part of the national arsenal, and therefore not necessary to na- 
tional security, citizens within their respective states can be denied the 
"right" to possess such weapons by national legislation. The U.S. Con- 
gress will determine what is and is not appropriate weaponry, the Sec- 
ond Amendment notwithstanding. 

From a structural perspective it is untenable to maintain that Con- 
gressional regulatory power over commerce and national defense neu- 
tralizes what would otherwise be Second Amendment infringements. 
The Second Amendment, as  is the case with the Bill of Rights in 
general, was added to the Constitution to clarify and qualify the lim- 
its of the delegated national powers, especially those in Article I, 
section 8. In this instance the delegated powers to regulate interstate 
commerce and raise armies should defer to the Second Amendment 
limitations, just as the necessary and proper clause of Article I, sec- 
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tion 8, defers to First Amendment limitations. For example, judi- 
cially it would be difficult to maintain that Congress' regulatory 
power over interstate commerce would constitutionally legitimatize 
a law "establishing a religion" on the grounds that a national reli- 
gion is more conducive to economic growth or national security." 
The same holds true for the Second Amendment. As the First Amend- 
ment qualifies and restricts the power of the Congress, so too should 
the Second. 

Furthermore, to interpret the Miller decision as conducive toward the 
maintenance of Second Amendment rights is attributable to a failure to 
put the issue within the context of federalism. Consider one commenta- 
tor on the subject who applauds Miller on the grounds that it "stands for 
the proposition that the people, in their capacity as individuals, could 
keep and bear arms appropriate for militia use,'"S the sawed-off shotgun 
simply is not such a weapon. But the primary constitutional issue is not 
which weapons are and are not appropriate for the militia; the constitu- 
tional issue is where are such determinations to be made, within the 
national or state political processes? The evidence indicates that the in- 
tent of the Second Amendment's framers was to leave these public policy 
determinations to the states. 

Not to be deterred, the pro-gun advocates also disingenuously at- 
tempt to circumvent the Second Amendment. In their zeal to remove 
actual and potential obstacles to their assumed minimally regulated right 
to bear arms, including state reg~lation,'~ recourse to the selective theory 
of incorporation has provided cover. One such advocate contends that 
"the United States Supreme Court would seem logically and histori- 
cally compelled by the fourteenth amendment to recognize that the fun- 
damental right to keep and bear arms is protected from states' 
infringement, just as this right is protected from national infringement 
by the second amendment.'"' This contention is premised upon a mis- 
reading of the Fourteenth Amendment. It assumes "that the framers of 
the fourteenth amendment agreed that the second amendment was, in- 
deed, in~orporated."'~This position is untenable and borders on the ab- 
surd. There is not credible evidence-especially in light of Cruihhank. 
which was decided only eight years after the Fourteenth Amendment 
was ratified-to support the claim that the Second Amendment was in- 
corporated into the Fourteenth by the framers in 1868, thereby making 
the former applicable to the states.49 
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Nevertheless, the issue has become so highly politicized that the status 
of Second Amendment constitutional law has radically deviated from the 
original intent of its framers, to the mint where the states have been di- 
vested of a fundamental right essential to the federal arrangement. The 
capstone of this constitutional law development is manifested in the U.S. 
Court of Appeals, Sixth Circuit united .Stares v. Warin (1976) decision.s0 

The primary issue as  defined by Judge Lively in Warin is the deter- 
mination "of whether certain provisions of the National Firearms Act as 
amended by the Gun Control Act of 1968 are invalid infringements on 
the right to keep and bear arms guaranteed by the Second Amendment."s1 
The significant conclusions of the Court are as follows: (a) The Second 
Amendment does not protect the individual's right to bear arms; (b) The 
Second Amendment is a collective right; (c) This collective right is only 
applicable to those members of the state militia; (d) There is a distinc- 
tion between the "sedentary militia" and the "active militia"; (e) Mem- 
bers of the sedentary militia (i.e., adult males eligible to be called into 
the militia but presently inactive) do not have private rights to keep and 
bear arms under the Second Amendment; and (f) Members of the active 
militia who have the collective right to keep and bear arms under the 
Second Amendment are not exempt from Congressional regulations." 

Using Miller as precedent, the Sixth Circuit shifted to Congress the 
prerogative to regulate the right to keep and bear arms nationwide. The 
justification for this shift from the states (Cruihhnk) to the Congress 
(Miller) was principally political, rather than constitutional. Judge Lively 
conceded as  much when he wrote: 

As the legislative history of the Act under consideration clearly shows, Congress 
was dealing with problems which threaten the maintenance of public order. Them 
can bc no question that an organized society which fails to regulate the importation, 
manufacture and transfer of the hinhly sovhislicaled lethal weawns in existence 
today does so at irc perd. llw requ&&t'tlml no one may poss- a submachmc 
gun which is not reg~rlered to him in the National Firearms Registration andTrans- 
frr  Record 13 a rcasonablr rrgulalion far the rnaintcnanec of public ordcr." 

Another major flaw of Judge Lively's political justification is not only 
his misconstruction of the Second Amendment, but also the Tenth 
Amendment and the corresponding police powers of the states. The 
"maintenance of public order" is a state responsibility and the United 
States is constitutionally prohibited from interfering until the state's leg- 
islature or  the executive ("when the Legislature cannot be convened") 
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applies for assistance from the United States G~vernmen t .~  In light of 
the Second and Tenth Amendment guarantees the policy objectives of a 
well-intentioned Congress should have been negated by the courts, on 
the grounds that those policies are inconsistent with the fundamental 
law of the land. To conclude the contrary is to reveal one's lack of con- 
fidence in the popular control, the federal system, and the constitutions 
(state and national) which were designed to maintain them. 

Given this virtual carte blanche by the U.S. Supreme Court to the 
Congress for legislating more restrictive gun-control policies, the pri- 
mary obstacle to disarming the American people is political in contra- 
distinction to constitutional, meaning that a state's constitutional right 
of self-defense is now placed at the discretion of national electoral poli- 
tics." The support in the congressional and executive branches to en- 
hance or repeal national gun-control legislation waxes and wanes with 
the political tides, in contradistinction with constraints grounded in the 
constitutional rule of law. 

For example, congressional initiatives directed toward restricting citi- 
zens' access to firearms focus on handguns at one end of the firearm 
spectrum and assault rifles at the other.s6 Recent Congressional activity, 
ranging from waiting periods prior to purchasing firearms to outright 
bans on certain types of weaponry, make clear that the Congress is at 
the Second Amendment's door with a battering ram. With rare excep- 
tions' the Congress has discarded the constitutional constraints of the 
Second Amendment and, correlatively, the integrity of American feder- 
alism, as Congressional public policy initiatives incrementally advance 
in their quest to disarm the American public. From a realistic viewpoint 
a government that (a) requires registration could with much greater ease 
disarm the people of a state defending their freedoms, and (b) people 
within the states deprived of assault weapons and other state-of-the art 
weaponry would prove to be no match for a well-armed national force. 
In short, the raison d'trre of the Second Amendment (to tolerate the 
presence of armed citizens within the states for defensive purposes) is 
not the modus operandi of the Congress. 

The Antidrug, Assault Weapons Limitation Act of 1989 is instruc- 
tive. This legislation was designed to control and limit the availability 
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of assault weapons:' in order to limit the "number of deaths and inju- 
ries attributable" to This is to be effected by prohibiting the 
importation of specified weapons* and attaching stiff penalties for 
unlawful possession and use in the commission of a crime with the 
specified weapons. 

Detractors of Second Amendment guarantees contend that only con- 
stitutional iconoclasts would question the congressional option to ap- 
prove such legislation, because the Congress' regulatory power over 
commerce provides legitimacy for the much-needed ban on imported 
assault weapons. This regulatory power is broad, indeed, but it is not 
absolute, and in this instance it should be balanced against the guaran- 
teed right of the Second Amendment. Otherwise, the congressional pre- 
occupation with crime could be used as a guise to curtail the constitutional 
right to bear any and all firearms. Even if such curtailment is in the 
public interest, procedurally it would condone a precedent that would 
make shambles of the constitutional limitations on the legislative branch. 
The comments of Senator Kennedy's additional views in reference to 
the 1989 Act reveal the disposition of congressional gun-control advo- 
cates toward the Second Amendment: 

I support S. 747, but we should do more.. .. S. 747 is a weak compromise that 
coven only a small portion of the domestic assault weapon problem. Instead, we 
should direct the Bureau o f  Alcohol, Tobacco and Firearms to apply the same ex- 
acting standards to domestic weapons that it applied in determining which imports 
to ban. We should authorize the Treasury Secretary to ban domestic assault weap- 
ons that are found to be dangerous and that w e  no sporting purpose. It makes no 
sense to ban 43 types of imported weapons under this standard, but permit similarly 
menacing weapons, manufactured here, to continue to be sold. Fear of the National 
Rifle Association is no excuse for the perpetuation of this deadly double ~tandard.~' 

Senator Kennedy's position underscores the Clinton Administration's 
support for stricter gun-control legislation, support given impetus by 
politicians who have negligible regard for the role of the states in the 
federal system, a role mandated by the U.S. and state constitutions. 

Emphasizing the need to rid American society of menacing weapons 
either incrementally or in one national swoop, pro-gun-control advo- 
cates dismiss the thought of armed confrontation between the people 
and their national government, relying on the ideal that the national 
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government-or more precisely, the union over which it governs-is 
perpetual and indis~oluble.~~ However, this dismissal is an oversimpli- 
fication of the relationship between governments and the governed. The 
fundamental principle underlying American constitutionalism is that all 
governments are inherently oppressive and must be controlled by inter- 
nal and external checks if the people are to be secure in their lives, lib- 
erties, and properties. One such check is the embodiment in fundamental 
law of the people's right to keep and bear arms. For the U.S. Supreme 
Court to sanction congressional curtailment of the states' Second Amend- 
ment rights-thereby placing them at the mercy of a potentially om- 
nipotent and oppressive national government-not only removes an 
important external "federal" check on the national government, but con- 
dones the deprivation of a fundamental and enumerated constitutional 
right. It is one thing for the respective states to decide to limit access to 
weapons deemed to be detrimental to public order; such is their consti- 
tutional public policy prerogative. It is quite another for the national 
government to do the same. Notably, most of the recent gun-control 
legislation has been the product of state legislatures responding to pub- 
lic pressure within the state. 

The beauty of the American federal design is that policies condu- 
cive to the public order in Massachusetts are not necessarily imposed 
upon the people of Montana, and vice versa. The framers would cau- 
tion that if the states are to be secure in their own long-term political 
destinies, the Second Amendment must be restored to its original con- 
stitutional status. Such a restoration is not inherently inconsistent with 
gun-control legislation per se. Rather, it is inconsistent with deferring 
to the national government the option to arm or disarm the people 
within the respective states. If gutting the Second Amendment is ra- 
tionalized on the grounds that a patchwork of gun-control laws, vary- 
ing from state to state, is neither practical nor effective, then a 
significant pillar of American federalism has collapsed under the weight 
of political expediency and shortsightedness. Just a s  the Ninth Amend- 
ment was designed to preclude a national cultural tyranny over the 
states, the Second Amendment was included in the Bill of Rights to 
serve as a barrier to national tyranny, a contingency not dismissed by 
the framers in their quest to "secure the Blessings of Liberty to our- 
selves and our Po~terity,"~' but obviously dismissed by the "creative" 
justices on the US. Supreme Court. 
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Contrasting Theories on the Articulation of 
~nenumerated Rights, Bradford v. Dworkin 

As U.S. Supreme Court unenumera~ed rights jurisprudence unfolds, 
the significance of academic and political discourse among jurists, schol- 
ars, politicians, and journalists looms ever larger in charting the future 
developments of American constitutional rights. Because the articula- 
tion and monitoring of unenumerated rights has become primarily the 
responsibility of the US.  Supreme Court, academic debate now has a 
more direct conduit to the halls of power, in contradistinction to a re- 
publican process in which the intuitive political sense of the people gave 
form and content to unenumerated rights. In other words, judicial su- 
premacy was not always the norm, as is evidenced by the nature of the 
American regime before and after the twentieth-century phenomenon 
of selective incorporation and the nationalization of rights. As happened 
in the first quarter of the twentieth century (see chapter 3 supra), para- 
digm shifting juridical ideas are first tested in the crucible of academic 
debate, later to be countenanced by justices who have been socialized 
through education and politics.' The unique prerogatives of judicial re- 
view can elevate the unenumerated rights policy objectives of the intel- 
ligentsia to the status of constitutional law, the policy preferences of 
average Americans notwithstanding. Accordingly, by contrasting the 
theories of Bradford and Dworkin we are presented with polarized aca- 
demic views about the Supreme Court's legitimate role in articulating 
unenumerated rights p ~ l i c y . ~  Due to the polarization of their respective 
jurisprudence, they are uniquely useful in manifesting the essence of 
current jurisprudential developments regarding unenumerated rights. 

What I hope to make clear is that the prognosis for American consti- 
tutional law is essentially Dworkian, and that there will be significant 
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consequences for American constitutionalism and the popular control it 
traditionally embodied, as is evidenced by Bradford's scholarship. If 
my assessment is accurate, then perhaps it is time to follow the example 
of the American framers and devise a republican remedy to the ongoing 
concentration of power in one branch of the national govemment, and 
in this instance a factious judiciary. On the other hand, if we embrace 
the Dworkian model of rights jurisprudence, thereby rejecting that of 
Bradford's, then for all intents and purposes U.S. Supreme Court jus- 
tices are the central planners of unenumerated rights, thereby displac- 
ing constitutional federalism. If such is the case, then regarding 
unenumerated rights policy we should be prepared to justify an excep- 
tion to Publius's political maxim that "the accumulation of all powers, 
legislative, executive, and judiciary, in the same hands, whether of one, 
a few, or many, and whether hereditary, self-appointed, or elective, may 
justly be pronounced the very definition of tyranny."3 

I 
M. E. Bradford: A Southern Conservative's 

Affirmation Unenumerated Rights 

M. E. Bradford's constitutional theory is firmly grounded in the origi- 
nal intent of the framers. His scholarly links to that model are twofold; 
first, original intent is the only way to legitimately apply the U.S. Con- 
stitution to contemporary politics and, second, it is better than any alter- 
native at procuring good government. Due to the emphasis placed on 
original intent as the appropriate standard for constitutional interpreta- 
tion and the rejection of public policies that deviate from it, his scholar- 
ship has an inherently reactionary thrust, to the extent that Bradford's 
constitutionalism is reactive against U.S. Supreme Court sanctioned 
comprehensive national supremacy.' Turning the clock back to a viable 
federal paradigm would reestablish the states as sovereigns regarding 
many of the currently nationalized high-conflict and highsalient issues, 
such as school prayer, abortion, criminal justice, and commerce poli- 
cies, and others including issues under the rubric of unenumerated rights; 
in shon, the status of the states would be restored to its pre-Fourteenth 
Amendment incorporation paradigm, thereby negating the substantive 
due process activism of the Lochne? variety. This does not mean that 
Bradford's scholarship is by design a vehicle for advocating specific 
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policy outcomes on these and other issues. He certainly had his policy 
preferences, but his scholarship focuses on the constitutionality of the 
processes utilized in the formation of past, present, and future public 
policies, inevitably leading him to confront the constitutional legitimacy 
of pervasive national public policy supremacy. 

Obviously, this makes Bradford controversial and provocative, espe- 
cially in light of his southern roots and the extension of those roots to 
the southern states' nineteenth-century unsuccessful resistance to na- 
tional supremacy. For some academicians the southemess of Bradford's 
scholarship is, indeed, problematical, as is evidenced by the academic 
ostracism imposed on him due to his southern states' rights brand of 
conservatism. Garry Wills's recent reference to Bradford as a "suicid- 
ally frank" conservative is an accurate observation that reveals as much 
about the ideologically charged academic climate as it does about 
Bradf~rd .~  Such biases notwithstanding, M. E. Bradford's scholarship 
does merit the attention of constitutional scholars, not merely as a curi- 
osity, but as a significant resource to critique constitutional theorists 
who rationalize a model of national supremacy not only inconsistent 
with an original intent model of American federalism, but with the rule 
of law itself. 

The facts that the US.  Constitution was contentiously drafted, barely 
ratified, and occasionally the subject of divisive interpretations, make 
evident that instituting and maintaining the constitutional government 
was and is serious work. The framers realized the seriousness and com- 
plexity of their undertakings as they crafted a constitutional system re- 
spectful of securing the public good, private rights, and the spirit and 
form of popular government. Bradford's appreciation of the framers' 
constitutional craftsmanship sustained his interest in the "original" con- 
stitutional federal arrangement, through which the states had meaning- 
ful public policy roles vis-a-vis the national government. Because he 
was convinced that the original U.S. Constitution has been substantively 
altered via judicial activism, Bradford contrasted the original from the 
judicially concocted Constitution. The concocted Constitution was in- 
crementally constructed to legitimize ideological agendas that in its origi- 
nal form the US. Constitution would not sanction. By explicating the 
framers' intentions. Bradford distinguishes the constitutional federal- 
ism through which the states had exceptionally meaningful functions, 
from contemporary national supremacy through . which . a national elite 
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essentially governs the nation (what in earlier times was known as oli- 
garchy or plutocracy), with the states functioning as not much more 
than the administrative agents of the national government. Reinstating 
the constitutional federalism would require undoing a good portion of 
twentieth-century constitutional law, especially as it gives life and sus- 
tenance to national supremacy over unenumerated rights. Nevertheless, 
Bradford was hopeful, claiming that "hidden from us in our day by the 
inventions and concoctions of judicial distortion [the original constitu- 
tion is] subject to recovery even now."' Whether or not a recovery oc- 
curs depends upon the uncertainties of political circumstance, such a s  
electoral results, legislators' policy preferences and, most importantly, 
U.S. Supreme Court justices with the inclination and opportunities to 
undo six decades of precedent-setting policies. Elucidating the "inven- 
tions and concoctions of judicial distortion" for what they are (an im- 
portant first step) is the responsibility of scholarship, one taken seriously 
by Bradford. 

As we initially discussed in chapter one, the core of Bradford's con- 
stitutional theory is a nomocratic, in contradistinction to teleocratic, 
national constitution. To reiterate, the distinction between nomocratic 
and teleocratic constitutions is concisely explained by Forrest McDonald 
in the forward to Bradford's posthumously published book: The 
nomocratic view 

is that the Constitution was designed to bring government under the rule of law, as 
opposed to achieving any specific purposes .... [Tlhe Constitution is primarily a 
structural and procedural document, specifying who is to exercise what powers and 
how. It is a bady of law, designed lo govern, no1 the people, but government itself; 
and it is written in language intelligible to all, that all might know whether it is 
being obeyed. The alternative, telcoerstie view, is one that has come into fashion 
the last few decades and has all but destroyed the original Conrtitution. This is the 
notion that the design of the Constitution was to achieve a certain kind of society. 
one based upon abstract principlesof natural rights orjustice or equality or demoe- 
racy or all of the above. It holds that the spccifie provisions of the document am of 
secondary imporlanee or none at d l ;  what counts are the "principles" it supposedly 
embodies, usually principles based upon the Declaration of Independence or 
Lincoln's Gdtysburg Address, neither of which has any standing in law.' 

Indeed, the nomocratic Constitution has been significantly altered by 
teleocratic  perspective^;^ the seeds of the alterations were sown by 
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Abraham Lincoln, to be subsequently nurtured and harvested by latter- 
day teleocratic reformers. But we are getting ahead of ourselves. Why is 
the issue of nomocratic versus teleocratic significant and what evidence 
does Bradford present to support his claim that the original Constitution 
was nomocratic? 

Whether the Constitution is predominantly nomocratic or teleocratic 
is a significant question because the two formsare not necessarily equally 
conducive to traditional American constitutionalism and the rule of law 
embodied therein. If the Constitution is essentially nomocratic, then the 
federal courts would be restricted to the enforcement of constitutionally 
established procedures through which participants in the political pro- 
cess compete against one another in the attempt to have their respective 
interests prevail in the public policy-making process, whether those in- 
terests are economic, social, cultural, religious, regional, and/or politi- 
cal. Judicial review would be invoked when the procedures are allegedly 
breached, with the courts being responsible for upholding the constitu- 
tional integrity of the political process. Under this model political ques- 
tions are nonjusticiable. This does not mean that the Constitution fails 
to place limits on nomocratic procedures for making public policy. It 
certainly does (see Art. I, sections nine and ten and the Bill of Rights), 
but these limits were nomocratically produced through the drafting and 
ratifying of constituiional  provision^.'^ 

Furthermore, the nomocratic constitution is not immune to alterations; 
through the amendment process (Article V) states may nomocratically 
alter the procedures by expanding or contracting what is constitution- 
ally permissible political behavior. Thus, the nomocratic U.S. Constitu- 
tion does not preclude teleocratic principles from the political process. 
Teleocratic principles may be embodied in state constitutions, state stat- 
utes, national statutes, and even in the U.S. Constitution itself, which is 
built upon the teleocratic commitment to "a Republican Form of Gov- 
ernment" (Article IV, 4). But for the US. Supreme Court to utilize 
judicial review as a vehicle to implement their teleocratic preferences 
over the objections of a state or states, on the basis that there are laws 
higher than the Constitution and they, the hstices, decide what those 
laws are, is inconsistent with the nomocratic basis of the Constitution; 
this type of judicial activism inevitably raises questions of constitutional 
legitimacy and political obligation. Nevertheless, if the U.S. Constitu- 
tion is construed to be a teleocratic a priori embodiment of truth, jus- 
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tice, and righteousness, with U.S. Supreme Court justices sewing as its 
privileged interpreters, then popular control over important areas of 
public policy becomes precarious and subject to the domination of ex- 
clusive interests-usually ideological in nature-which at any panicu- 
lar period of constitutional development may exercise control over the 
policy-making process through the institutional Supreme Court. Such 
ideological influence over judicial review is inconsistent with the con- 
stitutional rule of law, which would be putty in the hands of the domi- 
nating interest groups. It was for this reason that the framers emerged 
from Philadelphia with nomocratic institutional separation of powers, 
electoral processes, and a federal as opposed to a unitary system of pub- 
lic policy-making. Under the framers' federal model, factious domina- 
tion over the broad apparatus of national policy-making is much less 
probable, than is the case under a unitary alternative that provides shel- 
ter to an activist Supreme Court. 

Bradford provides us with ample evidence to support the Con- 
stitution's overriding nomocratic nature and the framers' rationale for 
it. In Original Intentions On The Making And Ratification Of The United 
States Constitution, Bradford explicates the plurality of intentions im- 
plicit in the U.S. Constitution, including the variable intentions of the 
participants attending the Philadelphia Convention and the variable in- 
tentions of state voters (as represented by their delegates) at the respec- 
tive state ratifying conventions. This obvious but too often neglected 
historical fact is imponant. When discerning the "intent of the framers" 
it is important to factor in the states, not only their intentions during the 
ratification process, but also their respective state constitutions. The U S .  
Constitution cannot stand alone; state constitutions are integral parts of 
American constitutionalism. In this sense the U.S. Constitution is, in- 
deed, a living document, alive with actively viable states pursuing their 
distinct public policy preferences within the context of constitutionally 
recognized collective national interests. This was certainly the political 
landscape with which the framers were familiar and it  is critical to our 
contemporary understanding of the American version of the rule of law." 

The American rule of law has a continuity that predates the drafting 
of the Constitution and can be traced to colonial America. It is also 
important to remember that the Philadelphia Convention was a political 
event and that the delegates were politicians, not philosophers acting 
independently of political realities. This self-evident fact merits rein- 
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forcement, particularly due to the misunderstanding that the convention 
was the next logical step in the implementation of 1776 declaratory prin- 
ciples. Bradford considered this to be an "important impediment to our 
understanding of the original American politics. There is a myth indus- 
triously cultivated by statist, sentimental egalitarians, high-ranking 
Washington bureaucrats, and latter-day radicals of the New Left variety 
that the fifty members of the Great Convention in Philadelphia were 
Framers who 'invented' the polity we now struggle to preserve; not 
public men, lawyers and rhetoricians, but philosophers who wrote the 
Constitution to embody a paradigm derived a priori from the modem 
'science of politics'. . . . Only those with special training in history are 
likely to know better."'2 

What history reveals is an American Revolution that was not a radi- 
cal transformation of the existing polilical system (as the French Revo- 
lution was); furthermore, the U.S. Constitution was produced by 
delegates determined to complement their respective state governments, 
not to obliterate them. Even if a few delegates were determined to play 
the role of philosopher-kings, necessitating the forthright establishment 
of an unitary system of government the sovereignty of the states not- 
withstanding, their efforts would have been politically rejected. There 
are examples. Bradford describes as "comic" the behavior of a few lead- 
ing delegates, who in the excitement of the moment occasionally devi- 
ated too far from the constraints of practical politics. One such delegate 
was James Madison, the reputed father of the Constitution. Madison 
was not politically naive; he realized the political nature of the process 
and acted accordingly, as is evidenced by his manipulation of the agenda 
and strategically appointing capable and politically acceptable delegates 
(such as Edmund Randolph) to present his resolutions to the Conven- 
tion. But by focusing attention on someone as politically capable and 
influential as Madison, Bradford makes evident the extent to which a 
nomocratic process dominated the drafting process, as opposed to 
teleocratic philosophizing about "self-evident" truths. According to 
Bradford, .. 

there is no place in a healthy political atmosphere for domination by the id leme-  
a warning against system, ideology, and abstraction, even of the modest sort. The 
making of the Constitution was a limited, political, non-philosophical act, reflect- 
ing s consensus about the nation's fubre hopes and present character, performed 
by men whose agreements with one another grew in the of hammering out 
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certain differences of opinion about the common goad in relation to the particular 
goad of their own communitiw." 

Bradford characterized apolitical behavior as comical,14 because it ran 
counter to the political realities, was ineffective and/or risked wrecking 
the Convention. This was the case during the debates on state represen- 
tation in the Senate and Madison's apolitical attachment to the Virginia 
Plan. What motivated Madison to risk success for abstraction? "[We 
was either self-deceived or else cared less for union than for the abstract 
purity of his plan, which is the attitude of the doctrinaire and the ideo- 
logue, not the statesman."" In the words of John Dickinson of Dela- 
ware, on this issue Madison simply "pushed things too far."16 

It was not Bradford's contention that the Philadelphia Convention 
was devoid of doctrinaire nationalists, but that their influences were 
politically kept in check, the most important check being the continued 
integrity of the thirteen states. Each state had distinct identities in pur- 
suit of distinct interests that more or less converged whenever the Con- 
vention collectively reached agreement: 

&cause they had for raw material subject to their shaping hands a going, fune- 
lional, social, economic, and political order instead of some philosophical lobulo 
rosa, the eventually successful Framers worked outward from that given reality. 
n e y  assumed rcspnsibility for the preservation of that order: a struclurcin which 
Ule states were the most important ingredients of continuity, elements that defmed 
what kind of polity Americans would accept as a legilimste consequence of their 
Revolution." 

As his analyses of the ratification processes in Massachusetts, South 
Carolina, and Notth Carolina1' make clear, the states viewed the proposed 
Constitution "according to their own needs and purposes-out of their 
distinctive histories and political dispo~itions,"~~and when those political 
dispositions coincided (such as interstate commerce, national security, 
raising national revenue, the importation of Africans, and a stable cur- 
rency) consensus was reached and constitutional provisions agreed to. 
What initially tied the states together was not an ideological commitment 
to an abstract Union, but the "natural fellow-feeling" generated by fight- 
ing and defeating a common enemy," which explains why General 
Washington's mere presence at the Convention was crucial to holding it 
together.ll It was the states' common experiences, in contradistinction to 
abstractions about nationhood, that made the Union possible in the fust 
place. m e r e  were ample opportunities for ideological politics within each 
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state, especially during elections, while at the national constitutional con- 
vention the political realities of the drafting and ratification processes sig- 
nificantly curtailed ideological impulses. n i s  is consistent with Madison's 
rationale for an extended republic model of federalism. Because of the 
multiplicity of interests and their natural distrust of one another, the im- 
pact of ideology is diminished at the national level, whereas at the state 
and local levels dominant interest groups, whether religious, ideological, 
economic, or political, have freer reign.22 Madison was voicing a truism 
that his own political experiences confirmed. 

Emphasizing nomocratic processes in contradistinction to teleocratic 
idealism, Bradford confirms that "[tlhe purpose of our [national] form 
of government is embodied in the procedures for dealing with one an- 
other politically that are its primary regulations." He dismisses the no- 
tion that the Constitution mandates that the national courts secure a 
priori rights or establish the just s~ciety.~' Americans' natioml rights 
and the best possible national society would result from the political 
equivalent ofAdam Smith's invisible hand. From 1787 to 1791 thestates 
would have it no other way; they would not relinquish their own police 
powers to what was a distant, unknown, and potentially liberty-threat- 
ening national government. Implicit in the states retaining their respec- 
tive police powers is mutual recognition among the states of their 
respective corporate rights, that is, their public policy prerogatives to 
maintain their respective social, economic, and political orderings in 
the absence of teleologically driven national interference. The Consti- 
tution "is not an instrumental, substantive document drawn up to foster 
the favorite capital-letter abstractions of the millenarians. It is more con- 
cerned with what government will not do for each of us than with the 
positive description of acceptable conduct, which is left to local and 
idiosyncratic definition-to society, local custom, and tested ways. Most 
important, it is not about enforcing the abstract rights of man or some 
theory of perfect justice and aboriginal equality, not even with the Bill 
of Rights added to it."14 

The terms corporate rights and state rights are closely related, with 
the former lacking the negative anticivil righti connotations. But whether 
the nomenclature is corporate rights or state rights the constitutional 
principle is the 'same: Unless precluded by some specific constitutional 
provision, the states were responsible for their respective citizens' health, 
safety, morals, and welfare, which included the pref~gative of contin- 
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ued state membership in the Union. For those who consider the states to 
be the backwaters of democratic government, and others who correctly 
see the states as obstacles to their self-interested national public policy 
objectives, Bradford's commitment to the states is a frightening pros- 
pect. Nevertheless, it must be admitted on all sides that, as both Feder- 
alists and Antifederalists agreed, popular control over public policy is 
more viable at the state than at the national level, provided the channels 
of participation are consistent with a "Republican Form of Government" 
(Article IV, sec. 4). 

The tationale behind and the effect of this model of statelcorporate 
rights is exemplified by the rule of law as it pertains to free exercise 
and nonestablishment of religion, a model applicable to unenumerated 
rights policy. 

Few areas are as susceptible to and instructive about national 
teleocratic politics than the application of popular control in the policy 
area of religion. Religion, as a system of beliefs and behavior, could be 
either instrumental or problematical in achieving national teleocratic 
policy goals. If placed within the domain of national public policy pre- 
rogatives religion could promote national standards, contrarily, if part 
of the states' police power prerogatives to promote the morals of the 
respective state populations, religion could clash with national policy 
objectives. Suppose that the dominant religious beliefs of a state re- 
sulted in public policy that recognized only monogamous heterosexual 
marriages, whereas the U S .  Supreme Court supported teleocratic inter- 
pretations of privacy, due process, and equal protection of the law that 
sanction all consensual conjugal unions, whether they be of the same 
gender, same family, whatever. In the final analysis, the only way around 
the state's policy preference for a Christian model of marriage would be 
to displace the role of religion at the state level with national standards. 
This is exactly what a teleocratic US.  Constitution facilitates, substitut- 
ing state laws or customs grounded in the policy preferences of state 
citizens, with national standards based upon the values of dominant 
national elites. 

Bradford presents solid evidence to support his position that a teleo- 
cratic Constitution that trumps the role of religion in formulating state 
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public policy is, in most instances, the illegitimate product of judicial 
concoctions and inventions. From the vantage point of original intent, 
the biographical evidence reveals that approximately 95 percent of the 
framers were "members in good standing of the various Christian com- 
munions found in early America."" About 5 percent were deists and 
se~ular i s t s .~~ Which influence dominated the drafting and ratification 
processes, the Christian, deists, or secularists? According to Bradford, 
"the assumption that this majority was likely to agree to totally secular 
institutional arrangements in the very structure of American politics 
contradicts almost everything we know about human nature, as well as 
the most self-evident components of Christian teaching concerning the 
relation of the magistrate to the ultimate source of his authority in God."27 
Nevertheless, secularization of public policy is precisely what the U. S. 
Supreme Court requires through its "concocted Lemon Test, which 
requires that every state statute must, first, "havea secular purpose; sec- 
ond, its principal or primary effect must be one that neither advances 
nor inhibits religion.. . and third, the statute must not foster an excessive 
government entanglement with religion."28 At what point in its devel- 
opment did the Constitution mandate the secularization of state policies? 

It is impossible toappreciate the U.S. Supreme Court's deviation from 
the original constitutional arrangement regarding religion without fac- 
toring in American federalism. Post-World War 11 Supreme Court deci- 
sions to the contrary notwithstanding, the framers did not agree to 
secularize national and state institutions. As a matter of historical fact, 
Christianity pervaded the politics of the period, especially at the state 
level. The framers were not irrational men; they would neither attempt 
the ratification of a national constitution that negated state policies to- 
ward religion, policies that varied from state to state and regionally, nor 
attempt to nationalize religious policies that would result in conflict 
between the national and state  government^.^^ The historical evidence 
"is more than enough to demonstrate that a neutrality tending to be- 
come a hostility toward religion-an instrument for secularizing the 
public life-was not the purpose of any p3rticipant in the process of 
l a ~ g i v i n g . " ~  The Supreme Court's First Amendment "wall of separa- 
tion" is ahistorical and ideologically inspired." For the objective ana- 
lyst the intent of the framers' policy toward church and state is, Bradford 
maintained, readily discernible; those who claim otherwise are "both 
intellectually dishonest and absurd,"31 not to mention creative. 
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Indeed, the original intent behind the First Amendment is readily dis- 
cernible. Article Six ("no religiousTest shall ever be required as a Quali- 
fication to any Office or public Trust under the United States") and the 
F i s t  Amendment ("Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise thereof") are re- 
strictions on the national government, not the states. "The truth about 
the limits marked off by the Establishment Clause and the exclusion of 
religious tests for officeholders in Article 6 is that they raise no wall of 
separation, only a check upon sectarian pa~sions."~' As Bradford points 
out, the national community did not confuse "freedom of religion with 
freedom from religion."" The framers "would not wish to live in a soci- 
ety that in no way identifies itself as a Christian community, which in its 
impious political character would invite the wrath of God. Neither did 
they wish to put their descendants in a situation where they cannot pro- 
fess their Christianity in and through their ~ o r k . " ~ '  Thus, military chap- 
lains, U S  authorized missions to "civilize the Indians," "In God We 
Trust" inscribed on currency, tax exempt status for churches, Sunday 
closing laws, government-sponsored days of prayer and thanksgiving, 
prayers in public schools, and state subsidies for religion, were not his- 
torically inconsistent with constitutionally sanctioned quasi-establish- 
ment through which the states were free to utilize public policy to nurture 
religious values, which in turn would facilitate the formulation of and 
compliance with public policy, while the national government deferred 
to and in some instances supported such state policies. 

Bradford's analysis of First Amendment jurisprudence regarding church 
and state not only reveals that post-World War I1 constitutional law has 
deviated from original intent, but also the method and extent to which the 
nomocratic elements of the Constitution that were designed to secure 
popular control have been displaced by creative judicial teleocratic poli- 
tics. Having liberated themselves from the restraints of original intent, the 
Court then proceeded ultra vires to impose their teleocratic preferences 
on the states. In other words, the nomocratic constitutionally established 
rules of political participation had been superseded by an inappropriate 
exercise of judicial review; by ignoring original intent the US. Supreme 
Court declared victory for proponents of secularization of state public 
policies by judicial decree.36 Of course, the activist Court utilized the 
Constitution to claim legitimacy, with the justices (due to either intellec- 
tual dishonesty or incompetence) linking their opinions to the Constitu- 
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tion. Nevertheless, the end result is the same. The role of the states in 
public policy-making has been significantly diminished. Because post- 
World War I1 free exercise and establishment jurisprudence clears the 
constitutional decks for the Supreme Court to substitule its teleocratic 
principles for the more conservative principles that may have otherwise 
been sustained in the states, we can expect ongoing policy innovations 
promoting the former at the expense of the latter.)' 

Most of this post-World War I1 nation building at the expense of the 
states would have been neither politically nor constitutionally feasible 
had it not been for the academic rediscovery of the actions and rhetoric 
of Abraham Lincoln, the primary effect of which has been to merge the 
Constitution with a teleocratic interpretation of the Declaration of Inde- 
pendence. Accord'mg to Bradford, Lincoln and his modem-day political 
managers are at center stage of these developments. 

Indisputable legitimacy for teleocratic-based judicial activism @oth 
the conservative and liberal varieties) must hinge on an explicit consti- 
tutional provision or a teleocratic mandate sanctioning constitutional 
alterations by the federal judiciary. The Constitution lacks language that 
could be construed in either way; in fact, Article V establishes proce- 
dures for amending the Constitution, thereby implicitly precludmg con- 
stitutional alterations by an activist Supreme Court. Nevertheless, a way 
has been found to circumvent the restrictive language of the Constitu- 
tion. Through a commingling the Constitution with the rhetorical lan- 
guage of the Declaration of Independence, the role of the federal judiciary 
has been substantially enhanced as the guarantor of the Declaration's 
self-evident "Truths" of equality and unalienable  right^.'^ Has Ameri- 
can constitutional development experienced such a coup de theatre, and 
if so, by what means? To answer these questions Bradford directs our 
attention to Abraham Lincoln, sardonically identified as "Father 
Abraham."39 Lincoln's teleocratic rhetoric provides much-needed aid 
and comfort for national reformers impatient with an essentially conser- 
vative nomocratic constitutional arrangement premised upon popular 
control within the respective states.'" 

Bradford's historical analysis makes clear that a series of events, with 
Lincoln at the center, made such a coup possible. Lmcoln's importance 
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stems not simply from his rhetoric, but from a convergence of his rheto- 
ric, role as commander-in-chief, the Northern military victory, and his 
assassination. Within the context of American political mythology, the 
assassination facilitated the martyrdom of Lincoln, elevated his politi- 
cal rhetoric to the status of holy writ, and justified the Northern cause 
on messianic terms?' The significance of the military victory is saliently 
noted by considering the unthinkable, a Confederate victory. There is 
nothing like success to confirm the righteousness of the victors' cause 
and the methods used to achieve it. But it is Lincoln's rhetoric that is 
most interesting and important, because it laid the theoretical tracks for 
the subsequent derailment of the original constitutional order.'2 

In the wake (and political security) of a major military victory, Presi- 
dent Lincoln outlined his political eschatology in the Gettysburg Ad- 
dress. This Periclean address is a masterpiece of American political 
rhetoric and marks a watershed of U.S. constitutional development, le- 
gitimizing the view that the Declaration has constitutional status. It pos- 
tulates as settled significant questions that were anything but settled, or 
even worse, settled in the opposite direction. Questions such as, did the 
Declaration establish a new nation, or was it simply the unanimous dec- 
laration of thirteen sovereign states? Were these sovereign states (or 
nation) "conceived in Liberty" and destined to grow into a nation "dedi- 
cated to the proposition that all men are created equal," and if so in what 
manner and to what extent? What is the status of this "proposition" vis- 
a-vis the Constitution and the federalism that it was designed to secure? 
Does the "new birth of freedom" made possible by a Northern military 
victory justify the carnage of "a great civil war," past and forthcoming? 
Specifically, what did Lincoln mean by "to be dedicated to the unfm- 
ished w o r k  and "the great task that remains before us"? Presumably he 
was not simply referring to achieving an end to the Civil War, as is 
indicated by the wording "that that nation might live" as opposed to 
"that this nation might live." The nation Lincoln had in mind was yet to 
be established (the "new birth of freedom"), but once established the 
fulfillment of the "proposition" to which he was dedicated was assured. 
Bradford designates Lincoln's proposition and its implementation as 
the "heresy of equality," the touchstone of contemporary activism in the 
policy area of fundamental rigI1ts.4~ 

Bradford's view of Lincoln is disputatiously revisionist because it 
runs counter to myths that shield Lincoln the politician from public scru- 
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tiny, which in turn protect the teleocratic "equalily" policy agenda. Nev- 
ertheless, Bradford was steadfast in his analysis of Lincoln the politi- 
cian, stressing Lincoln's break with the original Constitution and the 
consequential innovations on and departures from the traditional con- 
stitutional order According to Bradford, Lincoln changed the "charac- 
ter of our country," and not necessarily for the better: 

Of course, nothing that we can identify as part of Lincoln's legacy belongs to him 
alone. Irr some respects the Emancipator was canied along with the tides. Yet a 
measure of his importance is that he war at the heart of the major political evenlsof 
his era. Therefore what signifies in a final evaluation of this melancholy man is that 
many of these changer, in the country would never have come to pass had Lincoln 
not pushed lhem forward. Or at leas1 not come so quickly, or with such dreadful 
violence. I will emphasize only the events that he most certainly shaped according 
to his relentless will, alterations in the character of our country for which he was 
clearly responsible.. . . The major charges advanced here, if proved, are sufficient 
to impeach the most famous and respected of public men* 

The significance of Bradford's attempt to expose as a political fraud the 
leadmg prophet of the teleocratic Constitution should not be overlooked. 
By discrediting Lincoln, he questions the legitimacy of national un- 
enumerated rights that emanate from the equality abstraction. 

Bradford's indictment of Lincoln is threefold: First, Lincoln's com- 
mitment to the abolitionist movement was primarily a partisan tactic to 
destroy the Democratic party in the North, in order to catapult the north- 
em-based Republican party into national prominence, thereby enhanc- 
ing the electoral prospects for the first Republican (and sectional) 
president. Lincoln's "assertion that the equality clause of the Declara- 
tion of Independence was the father of all moral principles among us" 
and its contrived application to the enslaved African Americans pro- 
vided the constitutional and moral legitimacy he needed to effectively 
drive a partisan wedge between the Northeast, South, and to a lesser 
extent the West4' Lincoln's personal opinions about and his actual pub- 
lic policies toward African Americans are evidence, according to 
Bradford, that partisan politics were behind Lincoln's high-sounding 
rhetoric; in other words, there was a wide divide between his rhetoric 
and his policy agenda that cannot be simpHstically explained away by 
rationalizing Lincoln as a man ahead of his time and constrained by 
insurmountable political and social obstacles. His claim that a nation 
half free and half slave cannot endure in spite of an historical record to 
the contrary, the Black Codes of his home state Illinois, the racist poli- 
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cies of his northern electoral base, his support for recolonization of Af- 
rican Americans to Liberia, the selective emancipation and the plight of 
freedmen overall (Lincoln, at the Hampton Roads Conference in 1865, 
is quoted as saying they can "root, hog, or die") all give an empty ring 
to his rhetoric of universal human rights. As Bradford poignantly re- 
marked, that "for the sake of such vapid distinctions he urged his coun- 
trymen to wade through seas of blood."46 Although destroying the 
northern wing of the national Democratic party was a shrewd and suc- 
cessful campaign tactic, the ethical ramifications of his shrewd political 
maneuvers should not be overlooked. Lincoln was well aware that north- 
e m  and southern Democratic partisan ties were instrumental in keeping 
the Union intact, but yet he methodically cut away at those ties for Re- 
publican partisan gains, pushing the country incrementally closer to the 
bloody experience of civil war. 

Second, in light of his alleged demagoguery, can one reasonably con- 
clude that Lincoln's obsession with the pursuit of power for a just cause 
and the "seas of blood" that flowed during his tenure were justifiable 
consequences of the "new birth of freedom" he alluded to in the 
Gettysburg Address? Or, was there a more mundane motive behind 
Liincoln's policies with the ensuing civil war unexpectedly getting out 
of There can be little question that Lincoln and his Republican 
supporters had a mundane public policy agenda that overshadowed the 
rhetoric and legacy of their tenure in power. That agenda was Hamilto- 
nian, insofar as it required a substantial transfusion of power from the 
states to the national govemment, in order for the latter to more effec- 
tively promote the pace of development toward a commercial empire 
and the corresponding opportunities for personal and national gains that 
such rapid commercial development entailed. The politically conten- 
tious issues of internal improvements, the national bank, and protec- 
tionism all made giant strides on behalf of national supremacy during 
the Lincoln Administration. In fact, the Gilded Age can be traced to the 
political economy of those Republicans who controlled the national 
government in the early 1864%: 

It is customary to deplore the Gilded Age, the era of the Great Barbecue. It is true 
(hat many of the cormptions of the Republican Era came to a head after Lincoln lay 
at rest in Springfield. But it is a matter of f a d  that they began either under his 
direction or with his sponsorship. Military necessity, the "War for the Union," pro- 
vided an excuse, an umbrella of sanction, under which the essential nature of the 
changes made in the relation of government to commerce could be eonccsled.'" 
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Lincoln's rhetoric in the Gettysburg Address reveals a Republican party 
committed to the fulfillment of Hamilton's dream of a commercial em- 
pire. The emergence of the commercial empire within the conceptual 
framework of Lincoln's incorporation of the Declaration into the Con- 
stitution (or vice versa), would result in the political millennium he al- 
ludes to in the Gettysburg Address. Lincoln had good reason to be 
optimistic. During the Republican party's war and post-war dominance, 
the use of govemment as a means toward commercial expansion and 
personal aggrandizement was shifted into overdrive. 

Third, Lincoln's expansive interpretation of presidential powers made 
him the most imperial president in American history, thereby setting a 
dangerous ptecedent for predisposed successors. The incarceration of 
approximately twenty thousand political prisoners, the closing of over 
three hundred newspapers, the interruptions of state legislatures, the block- 
ade of the South, the unilateral suspension of habeas corpus, explicit and 
implicit defiance of the Supreme Court, the creation of West Viuginia, the 
property seizures, and the electioneering and voting irregularities, have 
all been rationalized as necessary war measures. However, such rational- 
ization would ring hollow if the stated purpose was partisan aggrandize- 
ment. Bradford believes that there is ample evidence against Lincoln to 
support this charge. Consider Bradford's claim that Lincoln's partisan 
manipulations of commanders in the fields of battle were motivated by 
partisan politics. The evidence indicates that "in this role the image of 
Lincoln grows to be very dark-indeed, almost sinister.. .. Thousands of 
Northern boys lost their lives in order that the Republican Party might 
experience rejuvenation, to serve its partisan 

Bradford's scrutiny of Lincoln must be distinguished from the issue 
of race. His censure of Lincoln is not that he necessarily went too far in 
adjusting the plight of African Americans, but that his rhetoric was that 
of the demagogue, using a subject class for expedient political gain, 
bypassing the nomocratic constitutional process that, perhaps, could have 
more effectively dealt with the peculiar institution and its long-term 
aftermath. The country as a whole, African Americans included, would 
have been better served in the short and long term had the South been 
permitted to resolve on its own terms the political, social, economic, 
and religious dimensions associated with the slavery issue.M But an in- 
cremental approach to the peculiar institution was not conducive to the 
Republican party's partisan interests in splitting the Democratic party 
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along sectional lines, thereby incorporating the Northern remnants into 
their own ranks. In other words, Lincoln and his co-Republicans were 
disingenuous on the slavery issue in order to primarily achieve imple- 
mentation of their economic (as opposed to social) public policy agenda: 

But the point is that Lincoln's commitment was precisely of the sort that the North 
was ready to make-while passing legislation to restrict the flow of Negroa into 
its own territories, elaborating its own system of segregation by race, and exploit- 
ing black labor through its representatives in a conquered South. Lincoln's double 
talk left part of the country with a durable heritage of pious self-con- 
gratulation ... l e f t  it with the habil of concealing its larger objectives behind s 
facade of racial gcncrosity, of using the Negro as a reason for policics and laws 
which make only minimal alterations in his condition: and also with the habit af 
seeming to offer a great deal more than it is truly willing to give." 

The rationale behind Republican policies toward African Americans, 
North, South, and West, becomes discernible if, and only if, we are will- 
ing to  discard our "mass hypocrisy" toward Negroes. "Or to put matters 
another way, it would be well if we learned to say no more than we 
meant. For the alternative is to produce in the targets of our beneficence 
the kind of anger that comes with the receipt of a promissory note that 
contains, as one of its terms, the condition that it need never be paid. 
Better than this would be a little honest dealing, whatever its kind."52 

Obviously, current difficulties with race in America have many of 
their roots in intractable power politics; but if we are to formulate effec- 
tive iemedies for these difficulties we must begin with the historical, as  
opposed to  the mythological, politics of Lincoln and his co-Republi- 
cans. Bradford's analysis of events makes it quite clear that the tradi- 
tional rule of law was dealt a serious blow by power politics of the 
period, as opposed to the Mason-Dixon Line being simply a division 
between moral and immoral social systems. 

Lincoln's impact on the rule of law is most discernible in constitu- 
tional law, especially as manifested in the judicial phenomenon of se- 
lectively incorporating provisions of the Bill of Rights into the Fourteenth 
Amendment. Because Fourteenth Amendment privileges or immuni- 
ties, due process, and equal protection standards apply to all the states 
equally ("no State shall.. ."), whatever the Supreme Court decides is a 
Fourteenth Amendment protection automatically standardizes the poli- 
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cies of all the states in regard to that protection, thereby displacing with 
national standards what could otherwise be State and regional diversity. 
Thus, the uniformity of public policy that results from selective incor- 
poration is one answer to Lincoln's "house divided against itself' di- 
lemma, insofar as state diversity is supplanted with national standards. 
The virtually unrestrained power of Congress to regulate the economy 
literally overwhelms state economic prerogatives." However, in the 
absence of Congressional "necessary and proper" and "regulate inter- 
state commerce" (Article I, section 8) powers, state police power 
prerogatives have been much more resistant to nationalization until, that 
is, the twentieth-century judicial distortions about the Fourteenth 
Amendment's historical meaning. 

According to Bradford, the "hue and cry over equality of opportunity 
and equal rights leads, a fortiori, to a final demand for equality of con- 
dition,"" and only the national government has the jurisdictional range 
and means to logistically pursue and implement equal opportunity, equal 
rights, and equality of condition. So once the constitutionality of na- 
tional standards is mandated, the national government can proceed to 
displace the reserved police powers of the states. This is not to say that 
Bradford challenged the historical Fourteenth Amendment guarantees,"' 
but he did challenge the constitutionality and prudence of an "equality" 
based national public policy agenda. When Publius wrote in The Feder- 
alist #10 that protecting "the diversity in the faculties of men ... is the 
first object of government," he was expressing a truism about which 
Bradford concurred. The national government was not constitutionally 
designed to be instrumental in an attempt to achieve equality; such at- 
tempts are destined to failure because people are naturally diverse and 
unequal in their faculties. The only remotely obtainable equality is that 
of condition because, as Bradford points out, you cannot have equal 
opportunity between unequals; those with different types and degrees 
of talents do not and can not have equal opportunities. Equal opportu- 
nity is only possible among equals: 

Let us have no foolishness indeed. Equality a$ a moral or political imperative. 
pursued a s  an end in ilself-Eaualitv. with the eaoical "E"-is the anlonvm of r . .. 
c v e v  lcg~t~tnate conscnattvr pr~nciplc Contrary to moct Liberals, new and old. 11 
is notlnmg less than sophbtry to d~stmguirh bctuccn rqualily of opportunity (equal 
stan< 111 the "race of lifr") and equality of condotion ( e q d  rwultsj For only those 
who are equal can take advantage ofa  given eircumsiance. And then is no man 
equal to any other, except perhaps in the special, and politically untranslatable, 
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undemlanding of the Deity. Nor inrcllccfuolly orphysically or economically or even 
morally. Nor equal! l6 

Lincoln's rhetorical commitment to "Equality" and the correspond- 
ing necessity of a strengthened Union was espoused in a 4 July 1861 
speech that epitomizes his usefulness to contemporary egalitarians. As 
quoted by Jaffa, "Lincoln defied the cause of the Union ... to main- 
tain in the world 

that form, and substance of government, whose lending abjecf is, to elcvate the 
condition of men-to lift artificial weights from all shoulders-to clear the paths 
of laudable pursuit for all-to afford all, an unfettered start, and a fair chance, in 
the race of life." 

Lincoln's rhetoric provides much needed umbrage for those who want 
the force and might of the national government to be put into motion in 
the quest for equality. To appreciate Bradford's consternation with egali- 
tarianism, one needs only to consider how these "artificial weights from 
all shoulders" are to be lifted. The mere attempt would require an instru- 
mental national govemment of elites, functioning as Platonic guardians 
at war with the original federal constitutional arrangement that does not 
sanction nationalistic social engineering over unenumerated rights. More- 
over, if Bradford is correct and equal opportunity is one step removed 
from equality of condition, then the cause of Lincoln's Union is a far cry 
from Publius's "fist object of government" to "protect the diversity of 
faculties in men ... from which the rights of property  rigi in ate.'"^ 

Bradford's understanding of the American commitment to equality 
is grounded in historical facts and not abstractions. He cautioned against 
taking the Declaration's "all men are created equal" phrase out of its 
historical and textual contexts. These contexts make evident the 
nomocratic origins of the Declaration, through which everything in the 
"sequence appeals to the consensus gentium of sensible men (common 
reasonableness but not philosophy) and to English law."59 Americans 
were pressing for their rights as English subjects and wanted to be treated 
on an equal basis with their English counterparts. In essence, the Ameri- 
can Revolution was a political response to a constitutional crisis within 
the English Common Law tradition. The textual context of the Declara- 
tion makes clear that the Americans perceived King George I11 as the 
innovator at war with English constitutional precedent; in short, En- 
glish policy toward the colonies was tyrannical. As a result "these com- 
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monwealths must file an official bill of divorcement, designed to the 
pattern of a countersuit in an action already initiated on the other side."m 
The same holds true for the South's 1860-65 reaction to Liicoln's "cause 
of the Union"; the southern states' secession documents were consis- 
tent with this common law tradition. 

However, if Lincoln and his latter-day disciples have their way in 
asserting that the Declaration has constitutional status, and that its "all 
men are created equal" phrase is a constitutional mandate for the na- 
tional government to ameliorate circumstantial inequality and its ef- 
fects, which presumably obstructs equal opportunity, at that point the 
constitutional order will enter into a full-blown teleocratic paradigm. 
All nomocratically generated policies would have to be judicially tested 
in the crucible of the "Cult of Equality," a standard that makes a 
nomocratic constitutional order virtually impossible. As we have been 
instructed, Americans do not involve themselves in the political process 
in the pursuit of equality, but due to the connections subsisting between 
their passions, opinions, and self-love.6' If Publius and Bradford are 
correct, then Liicoln and Jaffa must be erroneous in their assertions that 
equality is the central principle of our political culture. By raising these 
issues Bradford calls into question the causes and effects of the Ameri- 
can Civil War, the legitimacy of Fourteenth Amendment incorporation 
policies, and subsequent judicially sponsored sub rosa egalitarianism, 
all of which have been and continue to be instrumental in overturning 
the original federal model premised upon states' rights. 

The issue of constitutional federalism aside, the establishment of a 
unitary system of government "dedicated to the proposition that all men 
are created equal" raises an important collateral issue: Can a distorted 
version of the Declaration's equality proposition be realized? Bradford 
thinks not: "Trying to preserve property, secure tranquillity, and pro- 
mote equal rights, all at the same time, insures that none of these pur- 
poses will be accomplished. And insures also a terrible, unremitting 
tension, both among those in power and among those whose hopes are 
falsely rai~ed.6~ 

According to Bradford, the "unremitting tensions" are just now be- 
ginniig to intensify, and thus the heightened relevance . . of the US .  SU- 
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preme Court. Even though, as the nomenclature suggests, Reconstmc- 
tion involved the antebellum regime and its postbellum replacement, 
the task of identifying an approximate date and the individuals respon- 
sible for the new regime is much more elusive and not necessarily proxi- 
mate to the latter half of the nineteenth century. Bradford concluded 
that for fifty years judicial interpretations of the Civil War Amendments 
and civil rights laws were, in their cumulative effect, consistent with the 
"old antebellum Constitution. ... Despite the alteration that they made 
in the balance of American federalism, the Reconstruction amendments 
and early civil rights laws did not change the Constitution of the United 
States into a teleocratic instrument: a law with endlessly unfolding im- 
plications in the area of personal rights."'63 Some radical Republicans 
made rhetorical overtures about converting the U.S. Constitution into a 
"teleocratic instrument," but were "snccessfully resisted by individuals 
who doubted that such proposals could be reconciled to the American 
tradition of limited constitutional government."u Substantial change to 
the American tradition of limited constitutional govemment was to come 
later, when Reconstruction was reconstructed with "inventions and con- 
coctions of the High C~ur t . "~ '  It is the ongoing judicially orchestrated 
reconstruction that relies so much on Lincoln's teleocratic rhetoric for 
its constitutional legitimacy.& 

Bradford substantiates his understanding of what can be called pro- 
tracted Reconstruction by analyzing events as "a sequence, an order 
in time as well as ~ausality."~' As manifested in their constitutional 
amendments, statutory laws, and Supreme Court decisions, the main- 
stream Civil War Republicans who dominated American politics did 
not have to resort to teleocratic justifications to pursue and implement 
their public policy agenda; due to the fact that they controlled the gov- 
ernment, nomocratic processes effectively served their public policy 
agenda. To a significant extent the Thirteenth, Fourteenth, and Fif- 
teenth Amendments were tactical instruments in the Republican party's 
strategic arsenal to maintain national political hegemony. The histori- 
cal evidence is irrefutable that section one of the Fourteenth Amend- 
ment was originally designed to protect the 1866 Civil Rights Act from 
judicial nullification and congressional repeal. The act stipulates that 
"inhabitants of every race shall have the same right to make and en- 
force contracts, to sue, to be parties and give evidence, to inherit, pur- 
chase, lease, sell, hold and convey personal property, and to full and 
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equal benefit of all laws and proceedings for the security of persons 
and p r~pe r ty . "~~  The amendment was not ratified as a conduit of rights 
to be tapped into at the Court's discretion in order to overturn Ameri- 
can federalism; its ratification was simply the attempt to secure the 
extension of existing rights to a recently recognized class of citizens. 
Not even the touchstone of judicial activism, the Fourteenth Amend- 
ment, confers the right to vote to the freedman. It merely reduces the 
basis of representation in proportion to the number of freedmen whose 
voting rights were being abridged (Indians not taxed and ex-Confed- 
erates excluded). The amendments were not the product of teleocratic 
aspirations for unspecified abstract rights of man, through which the 
U S .  Bill of Rights were to be made applicable to the states, but rather 
designed to protect blacks from the type of discrimination that pre- 
cluded them from enjoying existing constitutional guarantees and be- 
ing loyal Republicans. Nevertheless, twentieth-century Fourteenth 
Amendment selective incorporation theory rejects the obvious for the 
ideologically expedient, in order to make way for teleologically based 
constructions: 

The modern reiection of the Court's 1875.1925 position on personal rights and 
equal prolrrtwn has been tile cuutng edge in the transfmmauond thc Un~ted Slates 
C'u~tst~tuuon wtu an ostenstbly tclcocrattc fundnmental law T~IC-F~ rwdlngs have 
lxcomr the m d e l r  far othrr d~rton~onr drallng w ~ ~ h  thmp kyond the frrcdnm - 

and his descendants." 

The "things beyond that Bradford had in mind are manifested by 
the scenario of constitutional federalism being trumped by the applica- 
tion of the Lincolnian equality proposition and contemporary Fourteenth 
Amendment jurisprudence. The examples are legion. Simply consider 
pre-World War I1 state policies on religion, pornography, firearms, crimi- 
nal justice, privacy, and elections, all of which have felt the impact of 
judicial distortions about what is constitutionally national and state public 
policy prerogatives. Bradford's concern over the power shift from the 
states to the national govemment is not trivial. At issue is the very es- 
sence of popular control constrained by the national and state constitu- 
tions. As was the case in Lincoln's day, nimocratic constitutionalism 
has its deepest roots in Southern soil, therefore, it is to the South that we 
must turn if we are to understand the course of constitutional develop- 
ments and whether a recovery of the original Constitution is feasible 
and, for that matter, wise. 
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Bradford spoke eloquently for the South,70 not to the hostile exclu- 
sion of the rest of the nation, but on the behalf of southern and national 
interests. He was convinced that the best hope for a constitutional na- 
tional republic hinged on the survival of southern constitutional prin- 
ciples." Bradford's southern conservatism is neither atavistic nor 
nostalgic; it is the product of thoughtful analysis grounded in a concern 
for the public good. He was convinced that the South's nomocratic 
method of formulating public policy was being unconstitutionally un- 
dermined by nationalistic teleocratic principles. If allowed to continue 
unimpeded, the South as the locus of conservatism would soon cease to 
exist, with the end result being the triumph of barbarism over the entire 
nation, that is the arbitrary rule of elites in contradistinction to popular 
control through rule of constitutional law. Thus, his clarion call to keep 
the South's conservative nomocratic constitutionalism intact transcended 
the South; it was a nonideological summons to protect the Republic 
from the sort of centralization that historically results in oligarchy or 
tyranny (the personification of barbarism), both of which are anathema 
to constitutional federalism. For Americans. the means for avoiding tyr- 
anny is compliance with the nomocratic Constitution, which was de- 
signed to procedurally curtail the governing opportunities of national 
elites, or, to be more precise, would-be tyrants. 

Because it inherently adheres to established customs and laws, as 
opposed to avant-garde teleocratic agendas in which the ends justify 
unconstitutional means, southern conservatism provides a useful bench- 
mark in measuring the course of American constitutional development. 
Consider a nineteenth-century historical example, the unwillingness of 
southern states to plan, finance, and construct the internal improvements 
that northern states were busily pursuing. Even when the series of ante- 
bellum southern commercial conventions made the solid case that inter- 
nal improvements were in the best "economic" interest of the region, 
southerners by and large were uninterested. A commitment to commer- 
cial empire building presupposes a teleocratic vision of society and 
government's role in fulfilling that vision. Southerners had a vision of 
society and government's role, but both were grounded in the familiar 
is as opposed to the unfamiliar ought.n Thus, their tolerance for modi- 
fying the Constitution in order to accommodate government planned 
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and financed economic projects was constrained by their commitment 
to the society with which they were familiar and devoted, and their con- 
servative reluctance to expand the powers of government. The most ef- 
fective way to secure society as they knew it was to limit the powers of 
the national government through a federal system that deferred to the 
policy preferences of the respective states, in contradistinction to an 
elitist unitary model through which policy innovations could be pushed 
forward by a strong centralized national government, the policy prefer- 
ences of the states notwithstanding. Because southerners were realists 
about human nature and political power, and skeptical about both, they 
were very reluctant to combine the two in such a way that potentially 
placed their regional political, economic, social, and cultural arrange- 
ments at risk. 

From outside the region this may appear to be a teleocratic compo- 
nent to southern constitutional principles, insofar as the commitment to 
an established way of life is an overriding concern. But the South's com- 
mitment was not the product of ideology; it was patrimonial, handed 
down from generation to generation. Perhaps this does, in most instances, 
result in a conservatism that is inclined to sustain the status quo, but not 
necessarily. For example, the pro-slavery "positive g o o d  rhetoric of 
Calhoun, Hammond, Bledsoe, Fitzhugh, and others appears to be 
teleocratic. However, these arguments were reactions to teleocratic chal- 
lenges by northerners. Southern pro-slavery arguments were responses 
in kind, responses that would never have been articulated had abolition- 
ists not forced the issue. But even the pro-slavery arguments were 
shielded behind the assumption that slavery was good for southern so- 
ciety, the African Americans included. Slavery was a legal, social, and 
cultural reality in the Antebellum South, and in many ways persisted de 
facto for several generations after Appomattox, circumstances that con- 
firm Southern conservatism and Northern politics. But one should not 
automatically assume that Southerners were incapable of resolving the 
slavery issue on their own terns, through their own nomocratic govern- 
ing procedures. Not only were there strong currents in favor of institu- 
tional slavery's continuation, but for manumission too. This is evidenced 
by the facts that the Confederate States of America (C.S.A.) Constitu- 
tion (1861-65) allowed each state to resolve the slavery issue on their 
own terms, allowed admission to the Confederacy of free States, and 
sanctioned C.S.A. legislation that granted freedom to slaves a s  com- 
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pensation for service in the C.S.A. military. Could southerners have 
unilaterally, at their own pace, and without the devastation of the Civil 
War ended slavery and still be conservative? Bradford did achowledge 
southern conservatism's "various incarnations and the fact that there 
are many durable features of the Southern configuration which are not 
persistently conservative in their impact on the region's behavior-fea- 
tures such as populism, a warlike disposition, a love of leisure, etc."" 
Thus, the answer would have to be a qualified yes, based upon the cir- 
cumstances and pace of such a fundamental change (as is evidenced by 
New Orleans, where freedmen had incrementally tied into the commer- 
cialism of the region to such an extent that many of them were prosper- 
ous slave owners). As Bradford's political credo concedes, contingencies 
arise that require modification of the traditional social order. Southern- 
ers confronting the peculiar institution on their own terms could have 
been one such contingency eventually resulting in fundamental changes 
in regard to this specific area of public policy, without an abandonment 
of their overriding commitment to tradition. It was outside northern in- 
terference that toughened their resolve on the slavery issue and inter- 
rupted what might have been a nomocratic, albeit protracted but more 
genuine, southern solution to a national problem. 

Much the same could be said about the long-term impact of US .  
Supreme Court teleocratic activism. Bradford attributed past and present 
southern resistance to outside interference to their commitment to cor- 
porate liberty, acknowledged as the most fundamental component of 
southern culture and defined as a community's prerogative to govern 
itself according to what it perceives to be in its best interest, as opposed 
to coercion from external national interests. Corporate liberty has deep 
roots in American politics. It was the foundation from which colonial 
Americans viewed the 1776 Unanimous Declaration of the Thirteen 
United States of Arneri~a'~ and southemers four score and four years 
later when they opted for secession. The commitment to corporate lib- 
erty emanates from the presupposition "that man is a social being, ful- 
filled only in the natural associations built upon common experience, 
upon the ties of blood and friendship, common enterprises, resistance to 
common enemies, and a common faith,"" the very definition of societas. 
Government exists for the sake of societas, not to remake it according 
to some ideological blueprint. As Bradford insightfully reminds us, mini- 
mal government interference into the established relations of societas is 
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not the equivalent of minimal checks on social interaction in which 
people are free to brutalize and oppress one another. Religion, specifi- 
cally Protestantism, was the dominant force that keeps antisocial be- 
havior in check within the respective communities. The "presence of a 
powerful (if pluralistic) Protestant establishment" in the South provided 
the parameters of acceptable behavior. To a significant extent southem 
churches functioned as the socializing agents. One merely has to con- 
sider the respective functions of churches in black and white southern 
communities to appreciate their influence. Moreover, contemporary 
public policies that are not sanctioned by the southern brand of Protes- 
tantism have serious de facto implementation difficulties in the region, 
as gay rights, abortion, and gun control controversies make clear. 

For individuals the degree and intensity of social feelings among the 
different levels of corporate life vary, ranging from the family, the neigh- 
borhood, city, county, state, nation, and international alliances. Social 
feelings would be the strongest at the family level and weakest at the 
more remote international level. Each level is tied to the others, but 
those ties are consensual and not coercive. The neighborhood is a com- 
munity of families, the city is a community of neighborhoods, the county 
is a community of neighborhoods and cities, the state is a community of 
counties, the nation is a community of states, and international alliances 
are communities of nations. The ties that bind the different levels to- 
gether are not commitments to abstractions, such as Lincoln's the Union 
at all cost. Rather, the ties are grounded in acknowledged common in- 
terests that are sustained as the best practical way to promote the wel- 
fare of the voluntary interconnected communities and the individuals 
therein. For Americans, corporate liberty is at the core of these associa- 
tions. This is why southemers consistently adhered to states' rights and 
secession and why the Confederacy left the slavery issue to the states. 
States' rights allowed a state to avoid a coercive national will, with se- 
cession providing states with a way out of a national association that 
proved to be counterproductive to interests of any or all parties. Not 
even the republican form of government was supported in the South 
because of its appeal as an abstraction. According to Bradford, the South . 
continued to be republican "undogmatically, coincidentally republican, 
according to some notion of what is good for the regime, useful in pro- 
tecting its cohesive force-but not abstractly republican, according to 
the authority of a principle to be honored, regardlessof consequences."" 
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The same was true for the South's commitment to the Union; when con- 
tinued membership in the Union was perceived to be counterproduc- 
tive, southerners did what for them was logical and constitutional, they 
dissolved the association through secession. 

A clearly identifiable southern version of socieras began to take shape 
circa 1800, prior to that time the North and South shared common expe- 
riences. However, in the 1800s the rapid growth in Evangelical denomi- 
nations "had sealed off the South from the influence of Yankee dialectics, 
values understood apart from their embodiment in a specific order."77 
"Yankee dialectics" led northern politics in one direction, while evange- 
lism anchored southern politics to a somewhat more static biblical tradi- 
tion. For churches to play such a major role in the lives of southerners is 
perfectly consistent with southem conservatism. First, a southerner's reli- 
gion is by and large inherited. Second, it is not the product of abstraction, 
but grounded in divine revelation. Third, it is not coercively binding; one 
may, if you will, secede from one church to another or to the privacy of 
one's home with or without patrimonial bible and tradition in hand. For 
southerners the F i  Amendment guarantees of separation and free exer- 
cise were necessary, not to make the national government hostile to the 
influences of religion on state public policies, but for preventing the type 
of national denominational dominance that the Church of England exer- 
cised in Great Britain and, to a much lesser extent, in some of her former 
colonies. The historical First Amendment arrangement between church 
and state precluded the national government from taking over the role of 
denominational religion, not to mention governmentally endorsed secu- 
lar-humanism, both of which are anathema to southern conservatism's 
opposition to innovation, abstraction, and coercion. 

To reiterate, nothing strikes at the core of southern corporate liberty 
and the socierasfrom which it emanates as does the U.S. Supreme Court's 
contemporary jurisprudence of separation of church and state and 
unenumerated rights; more than any other judicial concoctions-rightly 
or wrongly-they facilitate remaking the South in the image of twenti- 
eth-century "Yankee dialectics." 

VIII 

Professor Bradford's constitutional theory is, indeed, reactionary to 
the extent that the original Constitution is axiomatic to hi scholarship. 
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Because the original intent of the framers can be discerned by shldying 
the drafting and ratification processes of the U.S. and state constitu- 
tions, he walks us through those events. Thus, with the skill of the ablest 
scholar and rhetorician, he draws from literature, history, and politics 
elements of America's constitutional tradition, a tradition premised upon 
"the determination to live free and to secure that freedom to an always 
vulnerable ~ociety."'~ If his analysis is sound, then the eventual impact 
of teleocratic jurisprudence will have a profound negative impact on 
traditional American constitutionalism and the freedom it was designed 
to secure. In his own words, "there is an organized campaign set in 
motion by the highest levels of political leadership, by the courts, the 
media and universities to swallow up the Constitution in a simplistic 
reading of the Declaration, to conflate the two documents, confuse their 
purposes, and employ the combination to transform the meaning of 
Union into something instrumental in its promotion, through the agen- 
cies of government, a wide variety of causes which seem, for the mo- 
ment, worthy: the most cunning formula for political tyranny ever devised 
by the mind of man."" In other words, under the guise of expanding the 
application of fundamental rights, the prerogatives of popular control 
within the context of American federalism are being undercut by na- 
tional elites, who in the process make shambles not only of the Consti- 
tution, but also the right of Americans to be self-governing. This, 
according to Ronald Dworkin, is not only desirable, but requisite to the 
establishment of the just society. 

VIII 
Ronald Dworkin: A Liberal's Affirmation for 

the Rule of Principle 

Ronald Dworkin's recent hook, Lqek Dominion, is much more than 
mere polemics about abortion, euthanasia, and individual freedom. It is, 
significantly, a forthright presentation regarding the direction U S .  Su- 
preme Court jurisprudence has taken, and subsequently should take, in 
modernizing American constitutionaliHm in the policy area of 
unenumerated rights. His constitutional law modernization is contin- 
gent upon the establishment of constitutional norms that accommodate 
national uniformity in the policy area of fundamental rights. For ex- 
ample, Dworkin observed that "abortion is tearingAmerica apart. It is 
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also distorting its politics, and confounding its constitutional law."w If, 
indeed, the abortion issue is "tearing America apart" and "ditorting its 
politics," the US .  Constitution must be inflaming the political firestorm, 
not necessarily because of any inherent deficiency therein, but because 
it is the touchstone from which political opponents legitimatize their 
respective positions on fundamental rights, in this case the right to pro- 
cure an abortion versus the right to life of the fetus. Obviously, the US .  
Supreme Court's role is pivotal, intended or unintended, in legitimating 
and facilitating political victory for those factions whose political ob- 
jectives coincide with the Court's articulation of what constitutes a con- 
stitutionally guaranteed fundamental right. If the Supreme Court 
authoritatively decides that the right to procure an abortion is constitu- 
tionally protected, opponents of abortion lose constitutional cover for 
their public policy preferences on the issue, and must either amend the 
Constitution or look for legitimacy elsewhere, such as higher law, thereby 
dismissing the Constitution itself as a "pact with hell," following the 
course taken by radical antebellum abolitionists. Nevertheless, at the 
center of the debate is the US. Constitution and the manner and extent 
of its impact on public policy. What is significant about Dworkin's legal 
scholarship is the light it sheds not only on the jurisprudential bases of 
established constitutional law, but also on future constitutional devel- 
opments. Just as Pound, Cardozo, Frank, and others blazed trails that 
the Warren and subsequent Courts traveled down;' Dworkin is provid- 
ing similar service for the Court as it enters the twenty-first century. As 
M. E. Bradford forewarned, the nomocratic Constitution is being dis- 
placed by a teleocratic alternative. Dworkin's scholarship not only makes 
the development quite evident, but also more probable. 

In the chapter titled The Constitutional Drama, Dworkin asked the 
rhetorical question, "What kind of constitution should America have?"" 
His words are well chosen. In this constitutional drama the antagonists 
are the champions of two distinctively different constitutions, what 
Dworkin denotes a s  the constitution of detail in contradistinction to a 
constitution of principle. These two distinctively different constitutions 
are the equivalent of Bradford's nomocratic and teleocratic constitu- 
tions, respectively. The constitution of principle is an open-ended docu- 
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ment, to be modified by deference to abstractions that promote the treat- 
ment "of all.citizens with equal concern and respect.'' According to 
Dworkin, the Constitution "lays down general, comprehensive moral 
standards that government must respect but that leaves to statesmen and 
judges to decide what those standards mean in concrete circumstances. 
What the due process and equal protection clauses actually mean, on 
this view of the Constitution, depends on the best, most accurate under- 
standing of liberty and equal ~itizenship."~'The constitution of detail is 
constrained by an originalism and limited to the specific expectations 
of the framers who "wrote and voted for" it, and is merely a "collection 
of independent historical views and opinions unlikely to have great unity 
or even complete consistency." In Dworkin's mind the constitution of 
principle is exhilarating, while the constitution of detail is ~ t a g n a n t . ~  

To his credit, Dworkin does not shy away from openly acknowledg- 
ing the instrumental role US. Supreme Court justices have in delineat- 
ing the constitution of principle: 

The Supreme Court will have lo decide, which means that the justices must answer 
intractable, profound questions of political moralily that philosophen, statesmen, 
and citizens have debated for many centuries with no prospect of agreement. 11 
means that the rest of us must acccpl the deliverances of a majorily of the juslicef. 
whose insights into these great issues d a r  not seem rpeclacularly spec~al. ..'lhls 
form of government gives very great power to judges. For all ~ractical purposes, 
the federal courts, and finally the Supreme Court, have the last word about what 
rights the Constitutionaffirms and protccls, and what thenational and state govern- 
ments therefore cannot do."' 

According to Dworkin, fears that the constitution of principle model 
thwarts American federalism and its counterpart, republican constitu- 
tionalism, are misplaced. The less noble constitution of detail presene 
the most serious threat to American constitutionalism and to maintain 
the contrary is illusory: "The narrow, detailed conception of our Consti- 
tution is not even an option for contemporary America, and pretending 
to adopt it would provide no real check on judges' powen to impose 
their own convictions on the law, but only the dangerous illusion of 
such a check."86 

Drawine, from constitutional law on abijrtion, Dworkin directs our - 
attention to three Reagan and Bush appointees-Justices Sandra Day 

. 
O'Comor, Anthony Kennedy, and David Souter-for the appropriate 
jurisprudential vision requisite to giving life and substance to the ab- 
stract constitution of principle. Analyzing Dworkiq's elevation and en- 
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dorsement of their jurisprudence through the eyes of their colleague 
Justice Scalia-whom Dworkin criticizes as "the most radically conser- 
vative member of the present Court""-provides insight into the juris- 
prudential direction the Court has adopted. 

Applying the rational basis test, Scalia would have upheld all five 
provisions of the Pennsylvania Abortion Control Act (18 Pa. Cons. Stat. 
3203-3220 [1990])?8 However, Dworkin's praise for Justices O'Connor, 
Kennedy, and Souter was not due to their rejection of the spousal notifi- 
cation provision, but the jurisprudential bases of their refusal to over- 
turn Roe v. Wade. Basing the decision on the "principles of institutional 
integrity and the rule of stare decisiP9 is, accord'mg to Dworkin, tanta- 
mount to declaring judicial independence from the constitutional moor- 
ings of judicial review. Consider the manner and extent to which Justice 
Scalia's reasoning contravenes the majority's reasoning, and therefore 
draws Dworkin's indignation. 

First, Scalia takes seriously the political question doctrine. He main- 
tained that "the permissibility of abortion, and the limitations upon it, 
are to be resolved like most important questions in our democracy: by 
citizens trying to persuade one another and then voting." He acknowl- 
edges that abortion raises significant liberty issues in both the absolute 
and personal senses, but those are not necessarily justiciable issues. The 
pertinent issue is whether or not it is "a liberty protected by the Consti- 
tution." He is certain that it is not. Because it is not a liberty protected 
by the U S .  Constitution, it is by constitutional design relegated to the 
political process. Moreover, and perhaps most problematical for 
Dworkin's judicial scheme of fundamental rights. Scalia dismisses his 
personal "views concerning the concept of existence, of meaning, of the 
universe, and the mystery of human life," as irrelevant to his responsi- 
bilities as a Supreme Court Justice. Unlike the Court majority, Justice 
Scalia is not willing to "succumb" to the temptation to "systematically" 
eliminate checks upon the Court's power, in order to accommodate con- 
stitutional law to the policy preferences of the justices' concepts of lib- 
erty and justice.90 

By applying his jurisprudence to fundamental rights, Justice Scalia 
proceeds to dismantle the Court's opinion. Because Roe is based on the 
philosophical abstraction that the fetus is merely potential human life, 
the most crucial question is left begging: "There is no way to determine 
that as a legal matter; it is in fact a value j~dgment."~' Dworkin, on the 
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other hand, maintains that "the crucial issue in the constitutional con- 
troversy is not whether a fetus is a person within the meaning of the 
Constitution, but whether states have a legitimate power to dictate how 
their citizens must respect the inherent value of life. Since any compe- 
tent interpretation of the Constitution must recognize a principle of pro- 
creative autonomy, states do not have the power simply to forbid abortion 
alt~gether."~' One way or the other the law will endorse some vision of 
the inherent value of life. Justice Scalia contends that value judgments 
of thisnature belong in the political arenaandare nonjusticiable, whereas 
Dworkin insists that the US .  Supreme Court should impose hi under- 
standing of procreative autonomy, which includes the prerogative of 
abortion, which in turn may supersede the rights of the fetus that a state 
may or may not choose to respect. This is why Dworkin supports Roe 
and the direction it takes American jurisprudence. Answering by default 
the issue of when human life begins, Roe's "reasoned judgment" that 
the right to abortion "inheres in liberty because it is among a person's 
most basic decisions; involves a most intimate and personal choice; it is 
central to personal dignity and autonomy; it  originates with the zone of 
conscience and belief; it is too intimate and personal for state interfer- 
ence; it reflects intimate views of deep and personal character; it in- 
volves intimate relationships and notions of personal autonomy and 
bodily integrity; and it concerns a particularly important decision," all 
of which may, according to Justice Scalia, just as readily be applied to 
"homosexual sodomy, polygamy, adult incest, and suicide," thereby 
negating state laws that constrain consensual conduct in these areas of 
intimate relationships as well?' Dworkin would not only concur with 
Justice Scalia, but encourage the Court to remove these issues from the 
grasp of popular control and through judicial activism "answer these 
profound questions of morality."" 

The joint opinion in Casey acknowledged its affinity with Dworkin's 
jurisprudence when it failed to maintain that Roe was a "correct appli- 
cation of reasoned judgment," but upheld the 1973 decision on stare 
decisisef quieta non movere grounds. The coy t  opinion states that "Lib- 
erty fmds no refuge in a jurisprudence of doubt.. . . After considering 
the fundamental constitutional questions resolved by Roe, principles of 
institutional integrity, and the rule of stare decisis, we are led to con- 
clude thii: the essential holding of Roe v. Wade should be retained and 
once again reaffift~~ed."~' Although the Court's reaftknation is quali- 
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fied with a new standard, the undue burden test that state regulations 
must not have the "purpose or effect of placing a substantial obstacle in 
the path of a woman seeking an abortion of a nonviable fetus,"% its 
underlying purpose was social and economic gender equality: 

[T]o refuse to face the fact that for two decades of economic and social devclop- 
mcnta. mole have oreanized intimate nlationshim and made choices that define .. . 
their views of thrtnselves and thcir plnces in society, in reliance on the availability 
of abortion in the event that conlraception should fall 'The ability of women lo 
participate equally in the economic and social life of the Nation has bccn facililated 
by thcir ability to control their rrproductivr lives. llte Conslilulion wrvw human 
valuer. and while lhc effeel of reliance on Roc cannot be exactly measured, neither 
can the certain cost of ovemling Roe for people who have ordered their think in^ 
and living around hat  case be d&issed.Pi 

According to Justice Scalia, if the joint opinion's reasoning were the 
modus operandi in 1954, Plessy v. Ferguson (1896) would still be a 
permanent part of constitutional law.98 In other words, to uphold Roe on 
the basis that women have become accustomed to the abortion option, 
would have been tantamount to upholding Plessy for similar reasons- 
people have become accustomed to segregation and ordered their lives 
accordingly. Moreover, overruling Roe's central holding that women 
have a constitutional right to abortion up to and in some cases beyond 
viability is not synonymous with outlawing abortion. To the contrary, 
states would be free to establish their abortion policies, and it is only 
logical to conclude that a state's abortion policy would be a consequence 
of how people have "ordered their thinking and living" and their "tradi- 
tions and consciences." However, deferring to the states is not consis- 
tent with Dworkin's model of "giving great power to judges." This is 
where Justice Scalia and Dworkin part company; According to Dworkin, 
because Justice Scalia is reluctant to expand the power of the U.S. Su- 
preme Court beyond its constitutional limits, he is working against in- 
tegrity in law, the essence of which "is principle, governed most 
profoundly not by an ad hoc list of detailed rules but by an ideal."" 

In a peculiar way Dworkin is correct. Justice Scalia's jurisprudence 
does diminish the integrity in law, because he is not theoretically con- 
sistent. The chink in Justice Scalia's jurisprudential armor is his will- 
ingness to bow to Dworkin's "ideal principle" in some hard cases, but 
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not in others. Consider Brown v. The Board ofEducotion. Acknowledg- 
ing that the framers' opinions of the Fourteenth Amendment's equal 
protection clause were well represented by the majority opinion in Plessy 
v. Ferguron, Dworkin rhetorically asked, "[IJn light of these opinions 
held by the authors of the equal protection clause, what does the clause 
mean today?"'@' Dworkin provides four responses that progressively 
give judges more discretion (i.e., power). The first is closest to 
originalism, in that the clause only provides blacks with remedies for 
breach of contract; the second forbids any serious discrimination against 
blacks; the third forbids any serious racial discrimination against blacks, 
whites, or anyone else; whereas the fourth "establishes a general prin- 
ciple of equality that affirms the genuine equal citizenship for all Ameri- 
cans.. . . in spite of what the authors themselves may have thought or 
would have appro~ed." '~~ Only the first is consistent with originalism, 
and Dworkin soundly rejects it: 

The first reading is a reductive one. It supposes that we respect the authority of the 
Constitution's aulhan by deciding issues as we believe they would have decided 
them in our shoes, today, if they had lived so long and by some bizarre miracle had 
changed none of their moral opinions in the meantime, lhisreductive thwisentails 
that the Supreme Court's landmark decision in Brown war a flat mistake, because 
we know that the authors of the equal protection clause did not believe that it 
outlawed explicit racial segregation in public ~chools.'~' 

Dworkin maintains that the "most powerful argument against the re- 
ductive reading is the near-universal acceptance of the Brown decision." 
Dismissing the reductive approach as "unloved and unsupported," 
Dworkin instructs us that the three remaining approaches are "progres- 
sively more abstract, and progressively assign judges more and more 
responsibility for judgment." Then, rhetorically he asks, "If someone 
accepts originalism but rejects the first, reductive account of what it 
means for the equal protection clause, can he stop short of accepting the 
fourth, most abstract account?"t0' No, according to Dworkin, because 
in order to replace the framers' intent with some substantive content, 
the judge must rely on replacement abstractions. Thus, for Justice 
Scalia-and anyone else-to rely on original intent, as it pertains to 
unenumerated rights is "bogus." He looks forward "to the day when a 
judge would be embarrassed to appeal to those concepts as a scientist 
would be toappeal to phlogiston or bodily humors orghosrs.""In short, 
the essence of Justice Scalia's jurisprudence differs with Dworkin's in 



182 The Ninth Amendment and the Palitic. alCmntive Jurisprudence 

degree, that is, in what manner and to what extent should the judge 
conform constitutional law to his ideals, in contradistinction to should 
the judge ever establish such conformity. 

Central to Dworkin's rights jurisprudence is his refusal to constihl- 
tionally uphold popular control. He acknowledged that "one wants to 
say, in the United States for example, that the 'people' are sovereign. 
But this means almost nothing, and in itself provides no test for deter- 
mining what the 'people' have commanded, or distinguishing their le- 
gal from their moral or social commands."10s In effect, there are no such 
tests for the judiciary, unless justices accept the status quo as mani- 
fested in custom and statutory laws as embodiments of what the people 
command. Whereas such tests conform to Bradford's nomocratic con- 
stitutionalism, they may be inconsistent with Dworkin's idealized Con- 
stitution of principle and the role of the justices in articulating and 
elevating to constitutional status the tenets thereof. The elevation of 
these tenets is commensurate to lawmaking. For example, if the Su- 
preme Court elevates some "novel right-of-privacy"'06 to the status of 
constitutional law, it asserts "in a shorthand way, that others have actual 
or hypothetical legal obligations to act or not to act in certain ways."107 
Is this not the very essence of law by judicial fiat? 

According to Dworkin, the Constitution's principles are to be dis- 
covered and articulated by the justices, and in the hard cases-such as 
the aniculation of unenumerated rights-it is an exercise in political 
theory.'" However, a fundamental flaw of his jurisprudence is the fail- 
ure to distinguish political theory from ideology. Perhaps this explains 
hi inattention to the prospects of judicial tyranny. In his own words, "I 
begin with the idea of a political aim as a generic political justification. 
A political theory takes a certain state of affairs as a political aim if, for 
that theory, it counts in favor of any political decision that the decision 
is likely to advance, or to protect, that state of affairs, and counts against 
the decision that it will retard or endanger it."1m In a footnote he adds, 
"A complete political theory must also recognize two other distinc- 
tions.. . . The first is the distinction between rights against the state and 
rights against fellow citizens. The former justify a political decision that 
requires some agency of the government to act; the latter justify a deci- 
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sion to coerce particular individuals.. . . The second distinction is be- 
tween universal and special rights.""0 Integrally linking the "dixovery 
of rights" to a political theory "that takes a certain state of affairs to be 
its political aim" is the very essence of ideology."' Thus, the power to 
implement an ideological agenda-detached from popular control-is 
anathema to government accountability. This is precisely what Dworkin 
supports, as he commends the Supreme Court for elevating its ideology 
to the status of constitutional law, thereby necessitating the rejection of 
popular control over the articulation of unenumerated rights when the 
latter obstructs the political aims of the former. 
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even with amendments, but it has continued longer than any other written form 
of government. It sought to fulfill the promises of the Declaration of Indepen- 
dence of 1776, which expressed peoples' yearning to be free and to develop the 
talents given them by their Creator." (Published by the Commission on the Bi- 
centennial of the United States Constitution, Thirteenth Edition, Washington, 
DC, 1991, foreword). In other words, the Declaration is the instrument with 
which the Constitution is moved closer to perfection. 

39. Bradford's reference to "Father Abraham" is not new. Perceived as their Ameri- 
can Mores leadmg tlmn out of slavery into thCPromised land of freedom, entsn- 
eipated African Amencans initially made the biblical connect~on. But Bradford's . 
mmninp, goes beyond that particular event to the realm of the theoretical, where 
an apothemized iincoln l&ds his followers from the nornoeratic constitutional 
paradigm into a teleocratic one. 

40. For example, Graham Walker, in his attempt to find constitutional legitimacy for 
his tclcocratic moral realism, speculated that "Moral Rmlism, as I use the term 
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here, regards the g w d ,  whatever it may be, as a reality whose existence is inde- 
pendent of human artifice. That independent reality might be taken as ultimately 
localed, as the American Declaration has it, either in Nature or Nature's God-or 
oerhaos elsewhere. Whatever its locus. the n d  can be authoritative for human , . ~~ . - 
beings and human comunit ics  precisely because it is a reality independent of 
their manipulation. Human caprice or self-interest form nc~thcr its existence nor 
i t s  essential character" (Graham Walker, Moral Foundortons Of Const~rutronal 
Thought: Current Problems, Augustinian Prospects [Princeton University Press, 
19901, 24-25). Walker equates conventionalism with nihilism, with the latter 
being the actuating premise of the farmer (ibid., 25). According to this view, 
Bradford'sprefermce for a nomocratic conrtitutional order is deontological, rela- 
tive. and in the end nihilistic. because it tolerates vanine standards of the ~ u b l i c  .~ ... ..~- - ~- ~~~ ~ . 
good However. Walker's theory has several insufferable qualities, it is hubristic 
insofar as it ~ re t rnds  to have a monopoly of virtue in discernmg-allwit with the 
assistance o i ~ t .  Augustine-the pubiic id ,  and it is inherently tyrannical inso- 
far as its notion of the public good is to be the authoritative one. Both qualities 
are repugnant to American republicanism. 

41. See the writines of Ham V. Jaffa, a devoted disciple of an apotheosizcd Lincoln, 
especially C& of the ~ o u s c  ~ i v i d e d ( ~ h i c a ~ o .  lil.: ~ n i v & i t ~  of chicago ~ress, 
1982) and How to Think About the American Rewlurion (Durham, N.C.: Caro- 
lina Academic Press, 1978) 

42. The mctaphor is apphcable to "The Declarat~on of Independence: A Derailment." 
in chapter 5 of Willmote Kendall's and Gmrgc W Carey's The Basic Symbolr of 
the Amerimn Political Padition (Baton Rouec, La: LSU Prrss. 1970). Regarding 
the authorp' thesis. Bradford admitted that "&oueh I amee with ~ e n d a l ~ c a k v  t h 2  - - -  ... - - . . 
thcrc is a distance between the Declaration end the Constitution of 1787, am1 that 
silence on quality in the latter reflectsa consriauseho~cc. Iagreealso with Rofw- 
sor Jaffn that the two are not in conflict" (8radford.A Benrr Gurde Thon Reason 
Srudws tn the Amencan Rewlur8on [La Salk. Ill Shcrwood Sugdcn & Company 
Publshers, 19791.4 1) Ncverthclrss, Bradford Is in agrecmcnt w~th Kendall and 
Carey lhat Lmcoln. by d~stortmg the rncanmgs of and relat~on between the two 
documents. was instruhental in the derailment of the American political tradition. 

43. There nre'innumerable manifcstationr of Lincoln's impact on Americans' 
worldview. lames Q. W~lson provides us with a recent one; sce the chapter tttled 
"The Univeml Astxration," in The Moral Srnse (New York The Free Press. 
1993), 191-221. 

44. Bradford, Remembering. 143-44. 
45. Ibid.. 145. 
46. Ibid.. 144-45. 
~~ ~ , ~. . 

47. Bradford agreed with historian Charles W. Ramsdell that Lincoln hoped for a 
military conflict, due to all the associated political and economic opportunities; 
however, the scale and extent of the conflict that ensued is another matter (see 
Rememhprine. 153-55). -.--. - - ~  , 

48. Bradford, Remembering. 146. 
49. Ibid., 150-51. Bradford attributed the lass of approximately 100,WO lives to 

Lincoln's mrtisan reiection of wace in 1864. the reiection was the result of par- . 
tisan plans to sustainsthe P.epu6lican party's bliticai hegemony (see Rememhr- 
ing, 151). 

50. Commenting on Robert W. Fog& and Stanley L. Engerman's l h i m c  On The 
Cmsr: The Economics of Negm SIavcry [Baston, Mass.: Little, Brown and Co.. 
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(1974)], Bradford wrote: "But the ability, character, and acquired skills displayed 
by the slave in helping produce a praspuaus and stable South an ,  his condition 
aside, n more durable inheritance than a hundred abortive nbellionr or a thou- 
sand damaged mules. And, along with the evidence of slave family life, these 
qualities are not only a reason for ordinate pride but also an augury of good 
prospects yet awaiting h i  in the culture he helped to build" [ N a r i o ~ l  Review, 
"Tune On The Cmss: Debate," (28 March 1975). 3411. See my The Confederate 
Conrrirurion of 1861: An Inquiry Into American Concrinrtio~lirm (Columbia: 
The University of Missouri Press, 1991) for a discussion about the constitutional 
issues st slake and the south's understandine of the orinei~lcs of I776 and 1789, - . . 
an understanding that also could be interpreted as "an augury of g d  prospects" 
for African Amencans absent the American Civil War. We will ncvcr know. and 
to maintain the canlraw with absolutism is nothine m o n  than intellectual arro. 
eance. Accordinc to Bradford. "Blacks are sometimes Southem consewatives- - ~ ~ ~ ~~~ o~ ~ 

- ~ -  

even though they call it something else. But race, of coursc, continues to matter 
amone Southernen, white, black and brown. We all h o w  that Charles Roland of 
the ~ n i v e r s i t ~  of Kentucky told us the (ruth about our world when he argued a 
few years ago that the color line still exists-though not in a way easily acces- 
sible to eomclion by statute or exhortation" (Bradford, The Reactionary Im- 
perative: Essays LiteraryandPolitical [Peru, Ill.: Sherwood Sudgen & Publishers. 
19901, 130). 

51. Bradford, Remembering, 145-46. 
52. Ibid.. 146. 
53. See ~ a t i a n a l  Labor Relations Board v. Jones & Laughlin Steel Corporation 301 

US. I (1937) for an important development in precedent that granted the Con- 
gress approximstc plenary power to regulate intenlate commerce. 

54. Bradford. Guide. 30. 
55. Bradford agreed with Raoul Derger's conelusmns in The Founecnlh Amendmrnt 

and r h  Bill ofRtghrs (Norman: University of Oklahoma Press. 1989) rcgard~ng 
the historical account of the Fourteenth Ammdmmt's due process and rqual -~ ~~~ 

56. bradford. Gutde, 29. This chapter was in response to an old l~beral,  the 
ncoconsenative P~ofessor Harry laffa; specifically his "Equality as a Conscrva- 
tivc Principle," in Loplo of Lm Angrlrs LOB R~IIPII: Vlll (June, 1975), 471- 
505, subsequently included as chap 2 in How to Thtnk About the American 
Revolu1ion (Durham. N.C.: Carolina Acadrmic Prcrr. 1978). 13-48 Pmfcssor 
Jsffa did not mince his words: 

The idea of equality, as expressed in the Declaration, is the key to the 
morality of 'the laws of nature and of nature's God." It is this natural law 
which the Constitution-and the regime of which the Constitution is a fea- 
ture-is designed to implement. The abandonment of the idea of Equality 
is perforce an abandonment of that morality and that constitutionalism. It 
is perforce the abandonment of the "ought" for the 'is." It would be the . 
abandonment of lhat higher law tradition which is the heart of that civil- 
ity-and that Conservatism-which judges men and nations by permanent 
standards. As we propose to demonstrate, the commitment to Equality in 
the American political tradition is synonymaur with the commitment to 
those permanent dandards. Whoever rejects the T e ,  of necessity rejects 
the other, and in that rejection opens the way to the relativism and histori- 
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cism that is the theoretical ground of modem totalitarian regimes (ibid., 
19). 

Obviously. Jaffa applauds Lincoln's role in raising, then and now, the "Cull of 
Equality" consciounncss. 

57. Ibid., 34 (emphasis not in the original). 
58. The Fedcralisr. 10. Jaffa oainted a veneer over the incomoatibilitv bdween 

Lincoln's contrircd "leadmg ob~ec.1" for the nauonal government and Publius's 
"fin1 object of govrrnmenl." He urote: "We saw that Madison reflrcled the doc- 
trine of &ualiti. when he attributed the nerd for constitutional eovcmment. and . .. 
conntitutianal moralitv. to the difference between men and an>els. But he n- , . 0 

flecled no less when, in the tenth Fcderal~sr, he pul as the 'first object of govern- 
ment. [he protection of dlffcrenl and unequal facullies of aequmng property'" 
(ibld. 4) Jaffafs allrmoled teconciliation between Lmcoln's and P u b l ~ w ' ~  ver- . . .  
dons of the national govemmentl primary responsibility is far from convincing. 

59. Bradford, Guide. 37. 
60. Ibid., 39. 
61. See The Federalist, t10. 
62. Guide, 53. 
63. Bradford, Intcnrionr. 104. 
64. Ibid., 106. 
65. Ibid., 105. 
66. 1 am not convinced that had Lincoln not been assassinated, that he would have 

been a moderate Republican toward the conquered Confederacy. Scholas paint 
to Lincoln's second inaugural address (4 March 1865) as evidence of his mod- 
eration, where in the closing paragraph he begins with the words "With malice 
towards none, with charity for all." But, the address is a rhetorical masterpiece. 
For example, throughout the address hc indicts the South for the war and its 
honors, even though he said "but let us judge not, that we be not judged." More- 
over, he intimates that more suffering may be justified: "Yet, if God wills that it 
[this mighty scourge of war] continue until all the wealth piled by the bondsman's 
two hundred and fifty years of unrequited toil shall be sunk, and until every drop 
of blood drawn with the lash shall be paid by the sword, as was said three thou- 
sand years ago, so still it must be said, The judgments ofrhe Lord are true and 
righteous nlrogerher." These are not words of moderation. 

68 Ibid.. 124 - -~ - ,  -- ~~ 

69. Ibid., 129-30. 
70. One must be circumspect when referring to the South. The South is not necessar- 

ily .'solid.' in all res&s. There always has been and with increasing rapidity 
continues to be political. social, and economic diversity within the South. Never- 
theless, the term does resonate with a solidarity that is not exclusively tied to the 
race question. Actually, the latter may be as much a product of what makes the 
South uniaue than vice versa. as is evidenced by the fact that southern African 
~menean;arc suulhcrnersloo According to ~radford's readmgof Rmhard Bcale 
Daws's Inrrllecruol L,/e in rhe Colonto1 SourA, 1585-1763. 3 volr (Knorvdlc 
Unlvcrs~ty of Tennesrec Prcr-. 19781. "lls South thought nnd acted in ~ t s  own 
way beion the lxculisr institution was much d e v e l o d  within its baundaries" 
(Impernrive, 118). For our purposes references to the South include those states 
of the former Confederacy that had the common experience of resisting what 
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the" oerccived to b heeemonic national mlicier desiened to subiect them to , . " 
northern induslrial, fiwol, and social interests, this slates' nghts pol~ticaVconai- 
tulional mmdscl cpitomizcs southern slates' determinalmn to be self-governing 
(see 7hc Confederare Conniruoon of 1861. inter alta). As was the case with da -  
&v in the antebellum South and ci;il riehts thereafter. their common Confeder- 
atcrperience was a consequence and not the cause of the Southern political 

- 
identity, although it certainly solidified that identity from perspectives inside and 
outside the region. Sectional disagreements aver tariffs, inlcmal impmvementa. - - 
western lands. slaverv. commerce. civil riphts. relieion, abortion, and firearms , . 
haw incrcm&ully hardened soutl;em rcc~;unal idmhy, both withmand oulside 
of the South Bui Bradford was aware that southern ~denttly is wanmg, due In 
part la the ~nstitutionalizrdnational lrvialhan, ~ h c  demographic shiftsof a hlgllly 
mobilc society organizrd along Gerrllrchafr prmclples as opposrd lo 
Grm~invchafr, lhr mega entertainment industry through u hlch nonheast and we51 
coart valuer arc cnnsurnrd in southern living room, and thr transfomlat~on of 
the southern economv at the exoense of itsformer agrarian base. All of these - 
compete uilh routhem Rolestantmn and patnmannl rullurc as soclal~rlng 11- 
that band soulherners together wxthm and belwvn thclr r ~ s l ~ ~ c t ~ v c  communllics 
Tothr extcnl lhat nonroulhml mflucncesdommate thc~r~a l~~s t~o i~ofsouthernm.  
to that extent the South will continue to loose its sectional identity 

7 I For some such a pn~t ion is polntncal hcrrsy, because they equalc the Soulh wllh 
raelst and compt politics Obviously, Bradford was no1 only auareof suchchargw 
but was also oekonallv tarpeted bihis  adversaries. A case in point, Bradford was 
President ~eaean ' s  initial nornine; to chair the National ~ndbwment far the Hu- ~ "~ ~ ~~~~~ 

manitics, untd nroconscwaltvcr in and a! the door of lhe Rrxgan adminlslration 
smeared him asa facast in order to place one of thar own. Willmn Bennett, in his 
stead. Sec Samuel Franas' B~our,Ll Losers Essou on rhp Fadurr ofAmericon 
Consenorlsm (Columblr ~ n n c n i t ~  of M~ssourl &ns. 1993). 116-17 

72 Jnffa refus lo lhls as .'perforce lhc abatbdonment of ihr 'oughl' for the 'IS"' (see 
supra, nole 56). a eonscwatcvc southerner would respond that lhc is and the 
oughr are, for the most part, synonymous. 

73. Bradford. Reacrionary, 116. 
74. It amazes me how scholar. from across the political spectrum interpret the Dec- 

laration of Independence as substituting one unitary form of govemment-Great 
Britain-with anather-The United States. The last paragraph of the Declaration 
without question stipulates that the states are "FREE AND INDEPENDENT 
with "full Power to levy War, concludc Peace, contract Alliances, establish Com- 
merce. and do all other Acts and Thiner which INDEPWDENT STATES may 
of right do " It uas only logical for Arlklc Two of the Arlielw of Confederation 
(1781) to confin the sovcrergnly of the stat-, uhlch in lutn was consislent wllh 
the slates' corporate liberty. 

75. Bradford. Rencrionarv. 140. 
76. Ibid.. 127 

~ -~ . ~- 

77. Ibid., 126. -. 
78. Bradford, Inrenrions, 3. 
79. Ibid.. 220 
80 Ronald Dwarkm. L C >  Domanion. An Algumenr ACul Aborrlon. Euthonarro. 

And Indivtdual Freedom (Nrw York Alfred A Knopf. 199% 4 
81. Set chap. 3. supra. 
82. Dworkin, Life eb Dominion, 118, 
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83. Ibid.. 119. 
84. Ibid.. 119. 
85. Ibid., 120. In 1977 Dwnldn concluded that 'the various braoches of the profs- 

sional approach to jurisprudence failed. ..Pzcausc] they ignored the cmcial 
fact that jurisprudential issuer arc at their core issues of moral principle, not legal 
fact or strategy.. . if jurizprvdcncc is to succecd, it must expose thesc issues and 
attack them as k u u r  af moral hurry" (Taking Rights Seriously [Cambridge: 
Haward Univmity Ress, 19771.71. 

86. Dworkin, LgeZ Dominion, 124. 
87. Ibid., 132. 
88. Planned Parenthood of Southeastern Pennsylvania, et al. v. Cawy, 60 LW 4795 

(lW2), 4836. The Court upheld four of the five. overturning the provision that 
required a married woman to notify her husband that she is procuring an abor- 
tion, while upholding the statute's definition of a medical emergency, requiring a 
woman to give her informed consent with a minimum twenty-fwr-hour waiting 
period, requiring a minor to obtain the informed consent of one of her parents 
(with provisions for s judicial by-pas), and requiring aborlion providers to n- 
port pntinent data-namc. and a d k c .  of women who had abortions-lo the 
state. See chapters 4 and 5, supra. 

89. Casey, 4798. 
90. Ibid., 4836. 
91. Ibid., 4836. 
92. Dworkin, L$eS Dominion, 168. 
93. ca%yy, 4837; citations and quotation marks omitted. 
94. Dworkin, Life 3: Dominion, 120. 
95. Casey, 4798 
96. Ibid.. 4837. 
97. Ibid.. 4801. 
98. Ibid., 4803. 
99. Dworkin. Life's Dominion, 146-47. 

160. 1bid.. 139. 
101. Ibid., 139-40. 
102. Ibid., 140. 
103. Ibid.. 141. -... , 
104. Ibid., 144-45. 
105. Dworkin, Tnking Rights Seriously (Cambridge: Haward Univerrity Ress, l977), 

I 8. 
106. Dworkin, Lifeb Dominion, 14. 
107. Dworkin, Taking Rights, 17. 
108. Ibid., 104. 
109. Ibid., 91. 
110. Ibid., 94. 
1 t 1. See Donald S. Lutz. A Prefoce To American Poliricol Theory (Lswnnce: The 

University Press of Kansas, 1992), 7-17, for a discussion about the difference 
between political theory and idwlogy. 

Prescriptive Thoughts on Reviving 
the Nomocratic Constitution 

Discussions on the correctness or incorrectness of U.S. Supreme Court 
jurisprudence in the area of rights can go on indefinitely.' Nevertheless, 
refusing to denounce the Constitution as a dead letter, even though I am 1 convinced that it is q u i c g  becoming s u c h  I suggest that we turn to 
the Founding Era-especially the Antifederalists-in an attempt to re- 
invigorate popular control and the traditional constitutional rule of law. 
By restoring two of the iginal 

ism, steps toward 
/ can constitutional erican feder 

er can 
be taken. 

Admittedly, popular control is difficult to measure and should not be 
confused with public opinion. Popular control is more precisely con- 
sensus ad idem, defied as "an agreement of parties to the same thing; a 
meeting of the  mind^."^ The public holds the U.S Supreme Court in 
high esteem and assumes that its decisions are firmly grounded in the 

Court perpetuates this myth' and thereby sustains 
10 their policies, but not c o n s e w  ad idem. One 

I way to remedy the problem of popular control is to institutionally aug- 
ment its authority overjudicial review. As the 
the nomocratic Constitution was held together 
nal checks and balances; these key 
tionalism functioned to maintain 
governed. Thus, if the problem is the U.S. Supreme Court exercising 

a manner inconsistent with consti- 
, one solution is to meaningfully 
.S. Fupreme Court. Historically, 

L------ 
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several solutions have been proffered, such as judicial elections, limited 
terms, and modification of the Court's jurisdiction. The advantages and 
disadvantages of these solutions are well known, and none of them will 
necessarily result in a reinvigorated federal system. My solution takes a 
different tact. As Madison cautioned: 

m h c  great seeurily sgsinsl a gradual cancentration of the several powers in the same 
department cons@ in givingto th who administercachdepaamcnt then- 
constitutionalfjwa&'~nd person motiv to mistencmchmentsof the others. The 

~thercases ,bemadeconunensurate  to the provision for &fen= must in this. 
b g e r  of sttsck. Ambition must be made to counteract ambition. The interest of the 
man must be connected with the constitutional rights of the place.' 

A Madisonian solution to an unconstitutional nationalistic exercise 
of judicial review by the U.S. Supreme Court would be to empower the 
w i t h  the constitutional means to secure their constitutional place 
in the federal system. Accordingly, an innovative nomocratic procedure 
through which a majority of state chief judicial officials have the pre- 
rogative to judicially review and overturn U.S. Supreme Court deci- 
sions, could restore the states to their constitutional roles in the American 
federal system and reinvigorate popular control. Consider the effects of 
the proposed constitutional amendment: 

When a national majority of State's chief judicial official declares a decision 

by the U.S. Supreme C o u ~  to be inconsistent with the U.S. Constitution, the said 
decision shall thereby be negated and precedent restored. The States' designatd 

judicial olliccrs shall convey their declarations to the US. Solicitor General, 
d i n  in turn will notify the Chief Justice of the U.S. Supreme Court to take appro- 7 

A state's "chief judicial official" would be determined by each s e  
It could be the state attorney general, a sitting judge on the state's high- 
est court, or a newly created position. For example, terms of office among 
the state chief judges and justices vary, but whether or not they have 
terms for life, placed on the bench by partisan elections, nonpartisan 
elections, appointment, legislative election, or merit se- 
lection and retention plan: state judges are-or through changes in the 
states' selection process can be mad--more accountable to states' 
interests. This accountability will significantly enhance American fed- 
eralism in several ways. 

Fit, overturning a controversial U.S. Supreme Court decision can 
be done more expeditiously and competently. The states would col- 
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lectively have the wherewithal to effect US. Supreme Court policy 
without resorting to a cumbersome amendment process or the national 
congress that is significantly detache 
the proposed amendment would have a 
preme Court, to the extent that cogniz 
soned and presumably activist decisions overmmed by a majority of 
the states' chief judicial officials, would make them somewhat more 
circumspect in issuing such decisions in the first place. Moreover, the 
absence of a timetable to which state judges must comply, broadens 
the scope for state intervention both retrospectively and prospectively, 
which in turn would support Publius's attempt to augment the 
legislature's "mature deliberations" by "a series of particular discus- 
sions" in ascertaining the meaning of law? Third, the heightened role & i ,  I( 
of state judges in the articulation of national jurisprudence could lead 
to heightened interests in the states regarding the staffing of their re- 
spective chief judgeships? This, in turn, could conceivably reinvigo- 1' 
rate political participation at the state level while ~imu-~ 
enhancing states' rights vis-a-vis the national government. 

Neither the pace ot development for judge-made law nor its corre- 
9 

sponding impact on popular control is admitted in a straightforward 
fashion (for reasons discussed supra), if at all. Models of judicial be- 
havior to tell us what we know by common sense: That judicial activism 
is a powerful prerogative and when exercised to overrule a state law or 
policy, popular control has been dealt a setback. This is not to say that 
the prerogative of judicial review may never be appropriately exercised, 
but when premised upon penumbras and emanations, which in turn are 
utilized to rewrite the Ninth Amendment or any other constitutional pro- 
vision, in order to "constitutionalize" the US. Supreme Court's policy 
preferences on rights, then the prerogative of judicial review has been 
misused, or more precisely, the US. Supreme Court has usurped the 
policy prerogatives of the states. Convinced that Dworkian overempha- 
sis on rights detracts from the most fundamental of rights-the right to 
be self-governing-my proposal is a republican remedy toward restor- 
ing American constitutionalism to its nomoiratic principles, by provid- 
ing the states with the requisite constitutional authority and opportunity 
to directly check the political prerogatives of the US.  Supreme Court, 
thereby indirectly checking national centralization of political power. 
In other words, it is deference to state sovereignty. This is not to say that - 
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my proposed amendment would result in a reactionary son of juridical 
originalism; but it would heighten popular control over unenumemted i,/ 
rights jurisprudence, and to that extent a significant portion of originaliim 
would be recovered. 

I am convinced that this is an originalist approach to a nonoriginalist- 
generated constitutional crisis.   ow ever, this is by no means a settled 
question. For example, Professor Maltz recently concluded that "state 
soverejgnty cannot be regarded as the defiitive expression of the fram- 
ers' interpretive intent that should guide modem constitutional analy- 
sis." Maltz claims that state sovereignty did not necessarily survive the 
Philadelphia Convention intact. Citing James Wilson, he maintains that 
it is very plausible that the framers subordiiated the states to the national 
government, and that the Constitution should be interpreted accordingly. 
Moreover, even if state sovereignty did survive the Philadelphia Con- 
vention, "the victory of the Union armies and subsequent adoption of 
the Reconstruction Amendments represented a clear repudiation of Con- 
federate constitutional opinion. Thus, whatever its historical significance, 
the concept of state sovereignty should not be the touchstone for the 
supplemental evidentiary mles necessary to originalist theory."1° Even 
if Maltz's conclusions are correct-practically speaking they are, his- 
torically and theoretically they are notn-Article V of the Constitution 
provides us with the means to adjust the balance of power between the 

ovemments in favor of the latter. Today, the issue is A 
more th legitimacy ' such as is the corpus of post-World War I1 rights 

ce in the rict sense constitutional?-but also one of ac- 
countability, s should the U.S. Supreme Court be made more ac- 

states and the popular sovereignty embodied therein? 

It has been frquently r c m a r w  that it seems to have b u n  reoerved to the people of 
this country, by lheirconduet and narnplc,todeei& the impottanl quwtion, whether 
societies of men are really ea~ab le  a not of wtablishing good government from 
reflection and choice, or kheiher they an forever destined to depend on their po 
litieal constitutions on accident and force. If there be any truth in the remark, the 
crisis at which we s n  arrived may with propriety be regarded as the era in which 
that decision is to be made; and a wrong election on the p n  we shall act may. in 
Ulis view, d e s e d  to be considered ss the general misfortune of mankind." 

We too, are confronted with a choice as the twenty-fust century draws 
near. We can acquiesce to beiig governed by national elites-and in the 
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case of unenumerated rights a national judicial elite-or support repub- 
lican remedies for the ongoing concentration of political power at the 
national level. 

Notes 

I .  This prwcriptive chapter is, in pan, a pmduct of A New Conrritutionnlisrn: Dr- 
signing Polmcal Inrt~rutionr For A G o d  Soncry, cd. Stephen L. Elkin and Karol 
Edward Sollan (Ch~cana. 'Ihe Universltv of Chicam Rws. 19931. In essence. it - -- ~ , 
is time once again that political sclentisln more readily complement Uleirdacrip- 
ltvc analyses with prescriptive mrnedies Also ue MarkC. Smith, SocialScimre 
in rhr Crucible: The Amrncon Debate Over Obrecttvm ond Pumose. 1918-1941 . . 
(Durham, N.C.: Duke University Rss, 1994): 

2. As Ronald Dworkin used to his advantage (see chap. 7, infra), even legal 
scholars with solid conservslive credentials a n  willing to wax and wane on 
the hard cases. For example, "Brown was a great and comet decision, but it 
must be said in all candor that the decision war supported by s very weak 
opinion. Those two facts, taken together, have caused an enormous amount 
of trouble in the law" (Robert H. Bork. The Temorinp ofAmerica: The Polili- 
cnl Seduction ojme Low [New York. Thc Free F & , " I ~ ] .  75). Walter Bcrns 
was more forthright in his assessment of Brown: By the 19M)s the "pr'prrvailing 
view was that the Supreme Caun justices could not be bound by the original 
understandina of a constitutionalorovipicn or bv the intent of its framers. 
even if that ;ndenlanding or intcAt could be unearthed from the rubble of 
those old words. The good judge, according to this view, dors not engage in 
the hopeless and, more to the point, irrelev& task of trying to asee&in the 
'true meaning of the equal prateelion clause. He daes what Justice William 
0. Douglas was praised for doing: he raises the question of what is good for 
the country and seeks 'to translate his answers ... into constitutional law"' 
(Taking The Constirution Seriously [New York: Madison Books. 19921. 
216-17). 

3. Blockb Low Dictionary. 6th ed., ed. Joseph R. Nolan, el al, (St. Paul, MiM.: 
West Publishing Co., 1990). 

4. Sce Richard Ncely, How Coum Govern America (New Haven, COM.: Yale Uni- 
versity P m ,  1981), chap. I. 1-22, for a discussion about the myth and opera- 
tional system disparities. 

5. The Federalin, #5 I. 
6. Scc Lawrence Baum. American Coum: Process And Policy, 3rd. ed. (Boston: 

Houghton Mifflin Company, 1994). 114-30. 
7. Recall Justice O'Comor's claim that due to the d i i c t  election of U.S. Senators 

(i.e.. the SeventeenIh Amendment), Senators a n  more accountable to national 
interest group than to their respective slates; see Justice O'Connor's dissent in 
Garcia v. San Antonio Metmpolitan Transit Authority, 469 US. 528 (1985). 

8. According to Madison. "All new laws, though penned with the greatest technical 
skill and p a d  on the fullest and most mature deliberations, are considered as 
more or lcps obscure and equivocal. until their meaning be liquidated and ascer- 
tained by a seriw of particular discussions and adjudications" (The Federalkt 
#37). 
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9. It r w d s  to reason that if the U.S. Supreme Coun is made to be wmewhat less 
supreme, and a portion of that supremacy is shined to the srnles, inkrests in the 
state cou* would be e n h a n d .  I am convinced that one of the consequences of 
Suprtmc Court sdiviam is a general dccnapc in political participation, beeruse 
Americans intuitively sense Us1 in the final analysis tho unclccted life tenured 
U.S. Supreme Court justices will have the f m l  say. 

10. Earl M. Msltz, Rethinking C o N f i N f i ~ ~ l L ? w :  Origi~/iVn.  blerventionbm, and 
the Polirics of Judicial Review (Lawrcncc: University Ress of Kansas, 1994). 
829. 

I I. There is unple evidence that the Rewnstrudion Amendments were necssilated 
by Lhe context of state sovereignly, and that they were specific curtailments of 
state powers h t  emanated frnm state sovereignty; moreover, Chief Justice Chase 
expressed a truism when in 18-59 he opined that "the Constitution, in all its pm- 
visions, lmks to an inbWctibleUnion,compascdof indstrudible Slats" (Texas 
v. White, 19 L.Ed. 227). This pastbellurn decision, written by an arch nationaht, 
wtainly achowledgcd thc states to be viable units in the federal arrangement. 
In light of his previous statements, it is curious that Malb concm: "In short. a 
consistent application of the mcst plausible version of originalism would in es- 
sence turn contemporary cmtitutional jurispdencc on its head. Both the power- 
granting and rightscreating prnvisions of the Constitution would bc confined to 
thc narrow understanding of the frsmcrs. Federal power would face significant 
limitstion; slate governments, by contrast, would enjoy far greater freedom of 
action. Such a pmspecl is odious to most contemporary constitutional theorists. 
Thus. it is not surprising Ust they have hunched vigornus attacks on the limita- 
tions that originalism would place on fedcnl pow- and the res(rictiona it would 
i m p  on the federal courts in constitutional adjudication" (Msltz, Rethinking 
Conninrtio~l Law, 36). 

12. The Federalist, U l .  
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