
TO 'l'l<l.:rYl'Y Ol%l,l(;hl'lONS - TI l E  COST OF CONSENT 

1 X:II p lc .wd t i )  I m c  l l r i  oppoflunily lo addrcss this galhcring o l  cmincnl 
~nrcrn<il~un,kl I:taycrs. 1 u c l c o n ~ c  the lac1 thal Australia is host this month to thc 
I n ~ e r n . ~ ~ ~ o n . ~ l  Lmv As';ocinli~m Conlcrencc ( lL4)  and lo a number o l  pre and post 
ronlcrrnrc sr~lrinnrs o ln . l~ ich  h i s  is one. The lac1 lhal Auslralia is hosting these 
conlrrcnccs and scminnrs rcflccls I think the signilicanl inlcrcst and imporlance 
:,cnlrdcd inlcrn;it~r,n;+l I;lw by Australia al bolh Ihc governnlcnt and academic 
I ~ , ~ I  Parl1.n1rcn1,uy d u l l c  preclude my a l tendane at the main ILA Confcrcnce 
> ~ v \ I  s r c k .  

1 ~l~o,,$r I \\oohl dcal uith somc 01 thc practical prohlems that facc mc and 
III? I, l l~rinls as ~ w c r n n ~ c n l  wrccllc< will1 sonle signilicanl inlcrnalional legal 
I \ \ l l r ,  ~ ' I I . I I  1 h \ r  COIIIC 111 rc.llisc in my 5Ilurt lime as Allorncy-Gcncral is the 
s i F l l l l ~ c ~ n c r  u l  mtrrnal~onnl law in a lnrgc range o l  governnlcnt decisions in the 
d c ~ r ~ r r ~ l i c  arrwl. 

~ l , i \  rcflcrts in pnrl lhc incrca\ing numhcr o l  issucs which have inlcrnalional 
in lp l l rn~ions  .lnd hcncc olI~.n r;~icc legal issues al Ihc govcrruncnl lo governnlcnt 
luyrl 11 : ~ l r o  rcflccls the illcreasing inlcraction belwcen domcslic and 
inlcmation:2l law. It i\ s u m  o l  the dilliculties lhal arise in lhis arca thal I 
particularly want lu lnlk about today. 

Proposed Treaty Action 

Dclorc doing so, h o w e w .  I mention briefly somc proposcd action by the 
4ustr:llian Govcrnmenl in rclalion lo lrcalics falling within my pofllolio arca. 

I will be introducing legislalion in parliamcnl shortly lo cnahlc Auslralia lo 
ratify thc In/erno/iot~ol Cot~rcrrrion for rhe Serllemenr of Invesrmenf Dirpules. 
This legislation has bccn long in gcstaliun. Auslralia having signed the 
Conrcnlion in 1975. 11 is an examplc o l  a trcaly whcrc Ihe conccrn lo be ablc 
lully lo inlplcmcnl thc lrcaly in domcslic law, particularly the derailed privileges 
and inrm~milies conlaincd in il. led lo considerahlc delay in ralificalion. 

I also intend lo proceed with Icgislalion lu implcmenl the Gcncva Protocols 
on hurnanilarian law in armed wnflicl. This was dclaycd in Ihc lasl parliamcnl 
duc lo oppusilion ol~jeclions. 

I.cl lllc IIOW I U I I I  lo c o ~ ~ \ i ~ l r r  S I ~ C  01 the praclic;~l p r d ~ l c ~ r ~ s  raised in 
d~nncrlic Inw hy lrcalics. Acccplmcc 111 a Ircaly Ily ralilicalion or accession, as 
yo11 all know. i ~ r ~ p ~ s c s  an i ~ ~ l c r n : ~ l i ~ m ~ l  I c p I  ~ h l i g a l i ~ n  10 inlplcmcnl Ihc lrcaty in 
good lailh. This an ubligalion Auvlralia lakcs scriously - in the view o l  somc. 
loo seriously. I (lo not agrec. 

I suggcsl 111111 a d iscr i rn i~ta t i~~g allilude is now adopted by Australia to treaties. 
Wc slill sign and join many. Dut wc think carclully ahoul Ihe cuncnc and lulurc 
inlplicalions - or at Icast I hopc wc do. This rcflccts Ihc nccd lo wnsidcr 
carclully ~ h c  Icgislalivc requircn~cnts lo comply wilh a frealy and normally to 
h a w  thcsc in placc hclore joining Ihe Ircaly. 

I an1 not herc to conlplnin about Ihc need to lakc lrcaly obligalions scriously. 
I rccognisc and acccpl lllcir valllc and Ihc impnrlnncc o l  complying wilh Ihcrn. 
This Go\,crnnlcnl. a< I think will be dc~nonslratcd by exanrplcs I rclcr ID, is 
comnlitlcd as ntuch as any olhcr in the world lo tho maintcnancc and 
r l c c r k l p ~ ~ c ~ ~ l  111 inlcr~~atil~nal law. I wan1 III  rcmind you, the praclilioncrs, o l  
sonlc o l  Ihc practical rcstraillls and dl~ficullics cncounlcrcd by Govcrnnlcnl in 
sccking lo give cllccl to lhc inlcrnaliooal ohligalions to which Auslrdia as a slalc 
I~nsconscntedor to which il may wish to cooscn~. 

A I am surc :a11 Inwycrs, parlicularly lhosc l n ~ m  cuuntrics with a wrillcn 
c~ln\lih~tion snl~jccl lo j ~ l i c i a l  rwicw. arc awarc, words lake on a lilc o l  lhcir 
own. This is parlicr~l;~rly signilicanl in thc arca 01 inlcrnalional law and lrcaly 
o l~l ig :~l iu~~s .  

Trcalies are drawn up in broad I;~ngungc. dcal wilh c\.cnls Ihat may unlold in 
unprcrlicl:rble ways in Ihc lulurc and arc not easy lo anlcnd or rewrilc. 
Tcrnrinalion may no1 he pussiblc or lcasildc g i x n  chc importance or signilicancc 
o l  ~ h c  treaty. Yct the lundamenlal principle o l  inlcrnalional law, as we all know, 
is that onc is bound by one's trcaly obligations. 

lnlernalional law docs no1 apply dillcrcnl rules lo thc inlcrprclalion o l  
dillcrcnl calegorics o l  lrcalics. Wilhoul exploring Ihc issuc hcrc, pcrhaps il 
should. I ask, wilhool sccking an answcr, whclhcr inlcrprclalion o l  law making 
lrcalics should no1 bc approncl~cd rlillcrcnlly Iron> administrativc and contract 
lypc inlcrnnlio~~al agrccn~cnls? I l  grcalcr s ~ ~ l ~ ~ c c l i v i l y .  or nalional discretion wcrc 
accurdcd ill Ihc inlcrprclnlion o l  I~road n~ullilalcral lrcalics !his nlay assisl in 
dn~lrcslic in~plcmcnlalion o l  s ~ h  Ircalics. On l l ~ c  olhcr hand, thcrc is an 
ilrgunrclrl lor unilornlily in lhc applicalion o l  such lrcalics hy nalions. 

Wlrat then arc aonlc ul IIlc prnclical issucs thal lncc govcrnlncnl in giving 
cllccl lo lrcaly ohlig:~lions? 1x1 mc g i x  you SOIIIC ~pcci f ic  cxan~ples. 

Thcrc arc tlacc arcas whcrc dillicul~ics arisc. These arc: 

1. In inlcrprclnlion o l  lrcalies Ily ~lo~nes l ic  courts; 

2. l h c  problem o l  ensuring ohservancc and compliance wilh 
trcntics al Ihc rcgional or provincial and stale go\.ernment 
level; and 



3. Thc changing ~nlcrprclalion of lrcaly obligations. 

1 lurn first 111 illustrnlc lhc problem of inlerprclalion by w u l l s  lo Ihe area of 
rcrugrcs. Hcrc wc have a Cunbcntion and Protocol dating horn 1951 and 1967 
rcrpccti\cly. 'lhcsc were drawn up in a largely Europcan context. Today we are 
fared hy incrcdihly coniplcs and difficult problems arising from the movement 
of pcciplc across national boundaries. Onc finds large scale exoduses born 
ccrlaln countries usually due lo prevailing economic as well as  political 
cunsidcralions. This incvitably places strains on governments faced with asylum 
scckcrs. Gowrnmcnls are no longer in a position where thcy can readily accede 
to every claim Ihat someone is a rcfugcc. They have lo  assess in a careful 
manncr claims lo thal cffcct. 

In Ai~stralia with a syslcm of judicial review for administrative decisions we 
ha\e in rcccnl ycars seen the courts involved in review concerning decisions on 
rcfugcc stalus. llowcvcr, as with all administrative decisions, it is difficull to 
crclndc jr~dirial rcvicw on pro~tnds such as dcnial of natural justice or 
unrca$lln.!t~~cncss 

This involvcmcnt in judicial rcvicw har led the courts to a silualion where 
thcy h a w  intcrprclcd tlic meaning of various phrascs of the refugee wnvenlion. 
Somc of thcir dccisions havc appcarcd lo givc w r y  broad and generous meanings 
to somc o f  thc csprcssions and lo adopt inlcrprctations which the government 
itaclfmay not consldcr approprlalc. Faccd with this posilion. lhe government has 
rcccntly announced as part o l  the revicw of processes for determination of 
rcfugcc status. [hat il u.111 legislate to provide guidance as to the meaning of 
certain of the Convcnlion lerms - phrases such as "well founded fcar" and 
"ocrsccution". The aovcrnmcnt cons~dcrs it imporlanl that il rclain some control 
of the mcaning lhal is to be given lo ils international obligations in this area. 
Consistently wilh what the government considers a proper intcrprelation of 
Convcntion language, it will lcgislale lo give guidance to domestic decision 
n~akcrs and coulls as  to whal it considers iIs obligalions under the refugee 
Cunvcnlion cntail. 

2. Compliance by Rcgio t~al  Levels of Governmen/ 

The Constitutional argumcnl aboul the relevant powers of Federal and State 
govcrnmcnls lo implcmcnl lrealics that used to bedevil debate on treaty 
implementation in Australia has largely ceascd. However, there remains the very 
rcal problem of cnsuring lhal lrcaty obligations assumed by Australia can be 
in~~)lcnicntcd whcrc approprialc at all levels of Government. In the case of many 
Ircalics, Auslralia rclies on Statc law and Stale governmenl assurances in order to 
comply with parlicular Convcnlion obligations. 

T l i s  need to focus on c ~ ~ m p l i a n c c  al lhc sccond lcvcl of Slntc or rcginnal . 
govcrnnlcnl is I)ccon~i!ig an issllc of increasing inlportancc in the GATT 
Uruguay Round. It also arises in the human rights arca. This is evident in IIIC 
need to report in dclail on Slalc law and pracliccs in Ihc various pcrinlic repom 
lhat Auslralia is rcquircd lo makc undcr various human rights insfrumcnts to 
which it is a parly. And Ihc consequence is that oflcn dclailcd consultations lake 
place with the statcs about thcir compliance with ncw inclrumcnts bcforc 
Auslralia moves to become parly to them. 

Which raiscs ar a rclatcd issue the extent to which lcgislativc implementation 
of treaties should lake placc bcforc Auslralia bccomcs a party to thcm. ' In our 
legal system. lrcalics arc not par1 of Ihc law unlcss incorporalcd in some way. 
Tradilionally. Auslralia has been cautious in acccpling lrcaly obligations beforc 
enacting the ncccssary lcgislalion or salisfying itself Iha! existing Icgislation. 
federal and slate, is adcqualc. This I think is approprialc. I1 docs, howcr,cr. 
somctimcs lcad lo crilicisni. For instancc, the Prcsidcnl of thc Australian Human 
Rights Comniission, Sir Ronald Wilson, al a rcccn! seminar criliciscd thc dclay 
by Auslralia in ratifying a n u n ~ b c r  o f  human rights inslru~ncnts. Hc suggcslcd 
lhal in ccrlain cascs prospcclivc mcasllrcs arc contcmplatcd undcr Ihc 
Conventions, such as Icgislalion or "approprintc nic.~surcs". Thcrc was lhcrcfnrc 
no justificalion for dclay in acccpling various ol)l~g;llions. 

Howcvcr, except whcrc progrcssivc implcmcnlalion is explicitly scatcd in Ihc 
trcaty, l do not lhink il approprialc in lhc Australian conlcsl lo rcly simply on Ihc 
facl (hat prospxlivc aclion may suffice. The csccutivc docs not always conlrol 
both Houses of Parliamcnl. Slalc law and aclion is oftcn contcmplalcd as  the 
approprialc way in which to enforce an oblignlion. One cannol ncccssarily be 
confident lhat thc ncccssary lcgislalion will be passcd by Fcdcral or Statc 
Parliaments in Ihc future. The  only safc and approprialc course is normally to 
rcquirc lhat all ncccssary Icgislalivc and administraliw frameworks arc put in 
placc beforc joining a trcaty. Thc  fact thal olhcr countries do not lake lrcaly 
obligations lo rcquirc prior Icgislalivc mcarurcs, is not of ilsclf rcaron for 
Australia no1 lo insisl on prior Icgislalivc mcarurcs. Othcr counlrics do not havc 
the same Consli~ulional framework. 

I am reinforced in this need for carcful appraisal of implcnicntation 
rcquircmcnls bcforc joining trcalics by scvcral inslanccs whcrc it is now being 
suggcslcd !ha! Australia has no1 fully in~plcmcntcd ccrlain lrcaly obligations. 
This takes me lo the lhird arca I n~cntioncd. the changing intcrprclalion of trcaty 
obligations. 

3. Changing I~~~crprc lo l ior r  of Treaty O b l i p l i o ~ ~ s  

A mullilatcral lrcaly oftcn I n k s  on a life o f  ils own, both within a country 
and as bctwccn counlrics. This oflcn leads to calls sonic ycars aflcr a trcaty has 
been joined thal particular action is rcquircd undcr a lrcaty Ihat was clcarly no! 
originally contcmplalcd. Inslancc, in thc samc seminar paper to which I havc 
rcfcned, the Prcsidcnl of the Human Righls C o ~ n n ~ i s s i o n  has forcshadowcd that 



I ~ I C  C m ~ n ~ ~ s , i o n  is carchlly reviewing whclhcr Auslralian law wmplies wilh 
i \ r~ i r l r  .I(/\) of the R;~ri:!l I)isrril~~in;~lion Conr,cnlion. Thal provision deals wilh 
tlir I ~ I ~ I I ~ ~ I I I ~ C I I I  of in~i lcmcnl  10 racial discriminalion. A1 the lime Auslralia 
j,,incd llic Cun\cntirm il lad@ a stalcmenl which indicalcd il would legislale in 
fulurt, I U  m c c ~  that conmilmen1 and meanwhile would rely on exisling laws. 
I'hal rr.;i.; a w n  as sufficicnl al the time. As perceplions have changed, the 
~prrswrc "11 spccific Icgislnlion has grown. Yet one cannol assume lhal such 
Isgi\l.~liiu~ will ncccssarily hc passed by relevant legislative bodies. 

1x1 mc lurn 1 0  nnolhcr cx:~mple, lhis lime in Ihe area of copyright. Auslralia 
jil~ncd thc Dcrnc Cunr cnlion many years ago. n l i s  Convenlion conlaim a very 
g c n ~ m l  articlc dealing with the proleclion of moral righls. Yet Auslralia has 
ncicr Icgidalcd specifically to deal with lhis issue. No country has specifically 
con~plaincd lo A~islralia aboul ils absence of aclion in lhis area. 

AI thc timc Auslralia and a number of olher common law wunlries joined Ihe 
Ucrnc Ccnvcntiun il was clearly considered lhal exisling legislalive and judicial 
rcn~cilics wcr2 adcqualc lo comply rvilh that par1 of !he Convenlion on moral 
rights. Ycl loday diffcrcnl perceplions, diffcrcnl expeclalions, are leading 
gwcrnnicnts including !his governmenl lo re-examine Ihe way in which it mighl 
rise cffccl to Convcnlion provisions on moral rights. 

In a sludy of lhis topic by !he Copyright Law Review Cornmillee no 
unanimity could be  rcachcd and lhe governmen1 was prescnled with a reporl 
from the Con~miltce splil 1our:lhrce. T l c  majorily said no legislalive change was 
ncccssary lu g i w  effccl lo Ihe inlernalional obligalions, while the minority 
vigorously argucd such additional measures were necessary. Government is still 
consdcring lhis rcporl and no decision has bcen taken as lo Ihe direction or 
allilude Auslralia shuuld lake in lhis maller. n ~ i s  example highlights ye1 again 
~ h c  fact Ihal a trcaly obligation was accepted in good faith on Ihe basis Ihal no 
pariicular action was required. Ye1 many years lalcr, Ihe government has to re- 
cnamine ils obligations undcr Ihe treaty. n ~ i s  suggests lo me (ha1 a careful 
appraisal of lrcaties beforc accepting lhem is desirable. This will not prevent the 
problcm I hare  referrcd lo from arising - bul il may help to prevenl il. 

Of courw, from another perspeclir~c govcrnrnenls oflen applaud the flexibility 
which lhcy arc accordcd under many inlemalional agreemenls. T l e  use of the 
phrase "talc appropriale measures" for example appears in many Convenlions. 
Thcsc words lcave Ihe governmenl wilh a wide discretion and degree of 
flexibllily. 11 is, I suspecl, lhe sorl of language lhal will continue lo  be used in 
many inlernalional agreemenls, including possibly some of the new 
Environmental Convcnlions lhal are undcr consideralion. 

llou~ever, from my perspeclive as Allorney-General, I musl say lhat if there 
is an inlernalional problem lhal requires a Convenlion or inlernalional agreement 
on common action, lhen il seems desirable lhat greater ralher lhan lesser 
guidance ought lo be provided. In lhis way governmenls have beller apprecialion 
of the sorts of cosls and obligalions lhey are assuming by becoming a parly and 
lhey can expect other counlries to be laking similar aclion a1 similar cosl. 

Parlicularly in areas wilh an c c o n o l ~ ~ i c  i ~ n p c l ,  and lhis clearly includcs 
d e v v l r ~ p ~ ~ ~ c n t  of w w  envin~nmcnlal u1111rol mcasurcs, il is imporla111 lhal 
governmenls assume burdeas lhal are knuwa. 

In conclusion Ihe slarl of lhe Decade 111 Inlernalional l a w  was proclaimcd by 
Ihe United Nations General Asscml)ly lasl ycar. This provides an occasion when 
I Ihink it i~nporlanl that lhose who praclice in Ihe field of Inlernalional l a w  
reflecl carefully on the ways in which Inlernaliunal l a w  can be promoled and Ihe 
consent of slates lo  parlicular lrealy obligalions can be madc univcrsally 
meaningful. 

I believe that governmenl will more readily accepl inlernalional obligalions 
and comn~itmenls if they do no1 find lhal parlicular trealies or obligalions which 
lhey underlook in Ihe pas! now require !hem to do all sods  of new and 
unexpecled things. 

T l i s  is not lo say lhal lrcatics should no1 be ducun~enls lhal can grow and 
evolve, like conslilulions, lo reflecl Ihe changing world. However, govcrnrncnls 
will feel incrcasing disenchantmenl with Inlernaliunal Law if lhey fecl lhcir 
conscnl lo parlicular obligalions is lhen bcing used by olher counlries, courls, 
inlernalional organisalions or pressure groups lo seek lo impose diffcrcnl and 
unforcscen burdem. 

I have given you a number of examples whcre the Australian government is 
faced with Ihe need lo  reacl and adapt ils praclices lo inlernalional obligalions. 

If I am lo be successful in promuling and defending Ihc role of lnlernatiunal 
Law in Auslralian law, then I Illink il behovcs domeslic courls, inlcrnalional law 
praclilioners and Ihe community a1 'large lo appreciale the conslrainls within 
which governmenls operate and tu assisl in lhc proper undcrslanding of the 
nalure of lrealy obligalions and of what they can legilin~alely be inlcrpreled lo  
enlail. 

I therefore welcome the lac1 that this conference is addressing one of the 
fundan~enfal lntcrnalional l a w  obligalions. 

I again thank you for this oppurlunity to address you and hope lhal lhis 
conference provides valuable slin~ulalion. I expect lhal oul of the various ILA 
confercnccs and scminars you will develup friendships lhal will, as a 
consequcnce, enable you belter lo promole lnlernalional Law. T l a l  is a valuable 
enlerprise. 


