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Donative Promises*
Melvin Aron Eisenbergt

The law of contract is for the most part the law of promises.
Therefore, the first great question of contract law—usually sub-
sumed under the heading of consideration—is, what kinds of prom-
ises should the law enforce.! Donative promises—that is, promises
to confer a benefit by gift>—present in an easily accessible way
many of the important and difficult issues that unfold from this
question. The purpose of this article is to consider such promises
both in their own right and as a point of departure for a reexamina-
tion, which I begin here, of the first principles of contract law.

Three propositions are of central importance to this article and
should therefore be stated at the outset. First, the issue of considera-
tion is often merely a screen for complex issues of damages. Accord-

* Copyright 1979 by Melvin Aron Eisenberg.

t Professor of Law, University of California, Berkeley. | am indebted and grateful to the
many colleagues and friends who gave much valuable help by reading and commenting on
earlier drafts of this article. Several persons provided me with special help on various civil-
law issues, and | specifically thank in this connection James Gordley, Herbert Wiedemann,
Hartmut Dietrich, Klaus M. Kubel, Shael Herman, Phillipe Malherbe, Thomas Schwerdt-
feger, and Christine Windbichler.

t See 1A A. Corein, ConTrACTS § 210 (1963).

2 I exclude from this category promises to fulfill a preexisting but not legally binding
obligation, which raise somewhat different issues, partly because they normally involve prob-
lems of unjust enrichment and do not involve a transaction or gift. See generaily Fuller,
Consideration and Form, 41 CoLuM. L. REv. 799, 821-22 (1941); Henderson, Promises
Grounded in the Past: The Idea of Unjust Enrichment and the Law of Contracts, 57 Va. L.
REv. 1115 (1971). | also exclude promises made in 8 commercial context in which no exchange
seems evident but the promisor clearly is not motivated by an intent to confer a gift on the
promisee—for example, promises to hold an offer open for a fixed time, or promises readjust-
ing an ongoing business transaction.
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ingly, the question, what kinds of promises should the law enforce,
is tightly linked with the question, to what extent shall a certain
kind of promise be enforced. In the case of donative promises, the
major relevant damage measures are expectation (the amount re-
quired to put the promisee in the position he would have been in
had the promise been kept) and reliance (the costs incurred by the
promisee as a result of the promise).’

Second, contract rules must reflect considerations of adminis-
trability, particularly information costs, as well as considerations of
substance. An otherwise preferable rule may therefore be rejected
if its application turns on facts that cannot be readily, reliably, and
suitably determined in the relevant forum.

Third, in analyzing the enforceability of donative promises, the
critical distinctions are whether or not the promise is formal—that
is, cast in a form to which special significance is attached—and
" whether or not the promisee has incurred a significant cost in reli-
ance on the promise by changing his position or forgoing an oppor-
tunity. Part I of this article will consider donative promises that are
unrelied upon and informal; Part II will consider donative promises
that are unrelied upon but formal; and Part III will consider dona-
tive promises that are relied upon.!

1. InrorMAL AND UNRELIED-UPON DONATIVE PROMISES

The question, what promises should the law enforce, must not
be confused with its cousin, what kinds of promises should people
keep. Withholding legal enforcement from & promise does not li-
cense its breach. A promise-breaker may lose business, friends, or
self-respect, and the prospect of such losses may be more of an
impetus to performance than the prospect of money damages. Cor-
respondingly, the fact that a promise should be kept affects but does
not control the issue of enforceability: for reasons of policy the law
may refuse to enforce promises that for reasons of morality should
not be broken. All of this is particularly well illustrated by the infor-
mal and unrelied-upon donative promise. As a matter of everyday

3 The fountainhead for both the terminology and the mode of analysis is Fuller & Perdue,
The Reliance Interest in Contract Damages (pts. 1-2), 46 YaLe L.J. 52, 373 (1936-1937).

A third important measure, restitution (the amount of material input to the promisor
from the promisee) is usually not important in the donative-promise context.

¢ The interplay between reliance and formality obviously produces a fourth cate-
gory—promises that are both formal and relied upon. This category will not be considered
separately, since I conclude in Part TII that reliance should make a donative promise enforcea-
ble without regard to form.
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morals, a person who breaks such a promise without sufficient ex-
cuse is deemed to have wronged the promisee. Nevertheless, such
promises are generally not enforced at common law.® Both substan-
tive and administrative reasons may explain this apparently puz-
zling result.

To begin with, the state (speaking through the courts) may
fairly take the position that its compulsory processes will not be
made available to redress every hurt, but only to remedy injuries
that reach a certain intensity, to prevent unjust enrichment, or to
further some independent social policy, such as promotion of the
economy.® The injury that results from the breach of an informal
and unrelied-upon donative promise, however, is likely to be rela-
tively slight. By hypothesis, the promisee has incurred no signifi-
cant costs. It is true that his expectation may have been defeated,
but lost expectation—a special form of disappointment—is among
the least intense of injuries, and the psychological state aroused by
a donative promise is often closer to hope than to anticipation.
“Seeing is believing” might well be the motto of donative promi-
sees.’

Furthermore, since the promisee has incurred no significant
costs, the promisor will normally not have been materially enriched

$ See, e.g., Rask v. Norman, 141 Minn. 198, 169 N.W. 704 (1918) (promise by decedent’s
business associate to protect widow’s interest held unenforceable); Dougherty v. Salt, 227
N.Y. 200, 125 N.E. 94 (1919) (promise of gift held unenforceable); Oetting v. Sparks, 109 Ohio
St. 94, 143 N.E. 184 (1923) (donative promise of subrogation to rights of a mortgagee held
unenforceable).

Gifts made by delivery of possession or by a sealed writing are normally not reversible,
and under the majority view a written unsealed conveyance has the same effect. See R.
Brown, THE Law oF PErRsONAL PROPERTY §§ 7.2, 7.10 (3d ed. W. Raushenbush 1975). Under
cover of this rule, the courts may occasionally enforce a written donative promise by treating
it a8 a conveyance. See Faith Lutheran Retirement Home v. Veis, 156 Mont. 38, 473 P.2d
503 (1970); Note, Gifts Effected by Written Instrument: Faith Lutheran Retirement Home
v. Veis, 35 MonT. L. Rev. 132 (1974). Similarly, under the law of trusts a person can effectively
declare himself trustee of a thing on another’s behalf, and under cover of this rule the courts
may occasionally enforce a donative promise by treating it as a declaration of trust. See R.
Brown, supra, § 7.21.

* See Hays, Formal Contracts and Consideration: A Legislative Program, 41 CorLum. L.
Rev. 849, 852-53 (1941); Willis, Rationale of the Law of Contracts, 11 Inp. L..J. 227, 230 (1936).

! The argument based on the insecurity of a donative promisee’s expectation turns partly
on the assumption that this insecurity is not itself a product of the legal rule. My judgment
is that most donative promisees do not know whether a donative promise is legally enforcea-
ble. Rather, the low intensity of their expectations principally derives from their understand-
ing that such promises are often not kept and that legai enforcement—whether or not avail-
able—is financially and emotionally impracticable; from the difficulty of determining
whether a given donative promise is made with the intent requisite to impose an obligation,
see text and notes at notes 11-12 infra; and from the knowledge that any obligation is subject
to important kinds of excuses, see text and notes at notes 12-13, 46-49 infra.
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at the promisee’s expense. Of course, the promise may have raised
the promisor’s status with the promisee or with some sgctor of .the
community, but legal intervention based solely on unjust en.rl_ch-
ment must normally involve something more than undue gratlflcg-
tion. In any event, if the promisor breaks his promise without a valid
excuse, he will probably suffer a reduction in status that equals or
exceeds his original gain. o
Finally, it is far from clear that any independept sqcnal interests
are implicated by such promises. It has been said that “from an
economic point of view contracts involving an exchange of values
tend to promote an increase in the public wealth. A gift, on the ot_her
hand, is a sterile transmission . . . .”® This is probably an oversim-
plification: gifts have a wealth-redistribution effect, and taken asa
class probably redistribute wealth to persons who haye more utility
for money than the donors—a phenomenon that certainly affects the
composition, and may affect the extent, of aggregate (%emand.' Evep
assuming, however, that the redistribution of wealth is an appropri-
ate goal of contract law, the enforcement of donative promises
would be a relatively trivial instrument for achieving that end.
These substantive considerations are reinforced by the admin-
istrative problems that would be raised by attempts to enforce inf9r-
mal unrelied-upon donative promises. Initially, this type of promise
raises serious problems of proof. Since such a promise is, by hypoth-
esis, both informal and gratuitous, it would be too easy (or so it may
be thought) for a plaintiff falsely to convince a jury that a promise

+ C. BusNoir, Proprigre ET CoNTRAT 487 (1900). )

It is noteworthy that donative promises to charitable institutions, which arguably do
involve a strong state interest in a society that stresses the p.romotion of ger.rera] w{elfare
through decentralized private institutions, are enforced on a fairly regula_r basis. While en-
forcement in these cases is usually rationalized on either a bargain or a rellal?ce theory, often
these theories are made to apply only by straining or distorting the transaction at hand. $ee
Jordan v. Mount Sinai Hosp., 276 So. 2d 102, 108 (Fla. Dist. Ct. App. 1973) (“To a.s?nbe
consideration where there is none, or to adopt any other theory which affords charities a
different legal rationale . . . is to approve fiction”), aff’d, 290 So. 2d 484 (Fla. 1974); 1A A.
CORBIN, supra note 1, § 198; 1 S. WiLLisTON, A TREATISE ON THE LAw of CONTRACTS § 116 (3d
ed. W. Jaeger ed. 1957) [hereinafter cited as WiLLISTON (3d ed.)']. But.there are signs of a
disposition to enforce such promises squarely as a matter of social pol.lcy. See Sal§bury v.
Northwestern Bell Tel. Co., 221 N.W.2d 609 (lowa 1974); More Game Birds in America, Inc.
v. Boettger, 125 N.J.L. 97, 14 A.2d 778 (1940); 8 CREIGHTON L. Rev. 84R (1975). Cf.
RestaTeMENT (SECOND) oF CONTRACTS § 90(2) & Comment (Tent. Drafts Nos. 1-7, rev. ed.
1973) (reliance presumed) [hereinafter cited without cross-rffen‘ence as RFS'I‘A.‘I'EME“NT
(Seconp)); N.S. REev. Stat. ch. 257 (1967) (writ.te)n subacriptions in aid of undertakings “of

ic utility” rceable without consideration).
publ'lC: :'l(:::lti{;triebnur:’ion is also not sterile in that it may enhancelthe utilities of both donor
and donee. See Hochman & Rodgers, Pareto Optimal Redistribution, 59 AM. Econ. Rev. 542,

542-43 (1969).
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was made, despite the lack of either objective proof or corroborating
circumstances.' Moreover, in a context that involves neither for-
mality nor explicit reciprocity, it may often be difficult to distin-
guish a promise from a statement of present intent." Indeed, the
speaker himself may hardly understand “just what he means or
(which is perhaps even more important) what he is understood to
mean.”? ,

Furthermore, if one is to come under a legal obligation simply
by virtue of having exercised his will, it might at least be required
that the will has probably been exercised in a deliberative manner.
But since actors involved in a donative transaction are often emo-
tionally involved, and since the donative promisor tends to look
mainly to the interests of the promisee, an informal donative prom-
ise is more likely to be uncalculated than deliberative. Indeed, such
promises may raise a problem akin to capacity, because they are
frequently made in highly emotional states brought on by surges of
gratitude, impulses of display, or other intense but transient feel-
ings. (One reason that donative promises often fail to arouse a se-
cure expectation is that the promisee realizes the promisor may
back off when a sober self returns.) In theory, the law could deal
with this problem by examining for deliberation on an individual
basis. In practice, however, an inquiry into so subjective an element
seems unlikely to produce reliable results.

Finally, the obligation created by a donative promise may be
excused by acts of the promisee amounting to ingratitude, or by
personal circumstances of the promisor that render keeping the
promise improvident. If Uncle promises to give Nephew $20,000 in
two years, and Nephew later wrecks Uncle’s living room in an angry
rage, no one, not even Nephew, is likely to expect Uncle to remain
obliged. The same result may follow if Uncle suffers a serious finan-
cial setback, and is barely able to take care of the needs of his
immediate family; or if Uncle’s wealth remains constant, but his
personal obligations significantly increase in an unexpected man-
ner, as through marriage, the birth of children, or illness; or perhaps
even if Uncle’s wealth and personal obligations both remain con-

'* This problem may take on special dimensions where the promisor has died and suit is
brought against his estate, although the difficulties in this case are mitigated by the dead
man’s statutes, which would normally require the plaintiff to prove his case through third-
party testimony. See L. FuLLer & M. Eisenserc, Basic CoNTRacT Law 407 (3d ed. 1972).

' See Fuller, supra note 2, at 815; Gulliver & Tilson, Classification of Gratuitous
Transfers, 51 YALE L.J. 1, 3 (1941).

'* Mechem, The Requirement of Delivery in Gifts of Chattels and of Choses in Action
Evidenced by Commercial Instruments (pt. 1), 21 ILt. L. Rev. 341, 348 (1926).
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stant, but, due to miscalculation, executior} of the gift yvould jeop-
ardize his ability to maintain his immediate family in a proper
manner.” The potential availability of these excuses f\:‘rther ex-
plains the insecurity of a donative promisee’s e_xpecta‘tlon. More to
the point, what constitutes ingratitude and 1mprov1dencg is ve;y
difficult to determine, particularly in the c.ontext of' the mtlm:;l e
relationships that often give rise to donative promises, apq this
difficulty would add substantially to the problem of administra-
tion." Thus, despite occasional protestg that the la\:v should put lts
weight behind all promises that are seriously ma@e, * there seems to
be widespread agreement that informal unrelied-upon donative
promises should not be legally enforced.”

1 See Davis & Co. v. Morgan, 117 Ga. 504, 508, 43 S-.E. 732,733 (.1.903) (_dictu}:n) (;nf;Jr:-
ing donative promises might bring such obligations ‘.‘mto competmon. v}v‘xth the a s;)dub:
duties to wife and children . . . and make the law an instrument by whic 8 mar:,;::: b
forced to be generous before he was just); M. RaDER, ETHICS AND THE P;UMA;O : ?M; 1
71 (1964); H. Siowick, Tue Mernops or Ermics 306-11 (7th ed. 1 91,2). }?’vt’: mon,
Consideration, Ethics and Administration, 42 CoLum. L. Rev. 1, 12, 16-17 (1 : ; awe'“e’;
An Apology for Consideration, 58 CoLuM. L. Rev. 929, 943 (1958); The Uni (tert 26-51
Obligations Act—A Criticism, 21 1. L. Rev. 185, 187 (1926); text and notes at notes
e, te 13, at 943

" raon, supra no y X )

1 ieneoti:;:-tf:riterion ‘t?or determining whether a given type of promise -should cll)e :nfor(;;a-
ble is whether official regulation is suitable to govern the kind of com}luct qulve - rcgu:he:(;
this criterion presents a further reason for refusing fo enforce donative promlse:l, sutl e these
promises are frequently made in intimate relationships, and I?W may be regarde' ash (;o‘t "
an instrument to regulate such relationships. The problem 'w1th thlshargun-lent is tl [E;, i cude
too far. As will be shown in Parts I and I1I, formal donative promises might \;e ef ma
enforceable, and relied-upon donative promises should ‘no.rma!ly be made en er:a;
ble—intimate context or not. While these two cases could be dl‘stlngu'lshed on the groun f;.
formality disengages a transaction from its contex.t,‘ and rellan‘ce‘ 1nv-olves an l:uurg lsll: -
ciently intense to override the objection of unsui?abll.nt.y, thos.e d.lstm'ctlons !;;:em o;) ebl ato
to bear much weight. Furthermore, the unsuitability fJbJecFlon is equa h)t app 1t'cat ethe
bargained-for promises that are made in intimate relatlonshlpst but in t lsh c(;n ext, he
response of the law is not to deny enforcement to all such barg.ams; rather tfe aw ?ng e
out for special treatment those bargains that govern the ongoing conductho an ll’; e"[ni, e

relationship, see, e.g., Miller v. Miller, 78 Iowa 177, 35 NW 464 (1887), ongf e?Ir‘mff, ;J .
177, 42 N.W. 641 (1889) (contract regulating marita! relatlon§ not enforceah e). To v e (:x ent
the unsuitability objection has weight in the donative-promise context, the same treatmen

i ed. N . .
mmhltt lr’:i:lgol: added that the operation of intimacy in th'e donatlve-prqmlse co:tex;: is ;::
from simple. For example, strong intimacy betweerlr promisor and pror;usee mates 2 t'm]e%
likely that the promise will arouse a firm expectation (a rea'son for en o}:cemen ?, i lese
likely that the promise will be broken without excuse, less llkelly that t! ehpromlsefe ouilI
resort to law even if a legal remedy were available;‘ and morfe lé::!:z'nttl;at the promisee w

i rformance (reasons for nonenfor .
haw“og::: ‘:;).’S %r?;l:.m;)gu::t the Doct(rine of Consideration to be Abolished from the
Law?, 49 Hagv. L. Rev. 1225, 1251-53 (1936). .
Com"'m;: n[;tilgulllt' l;? argued that a rule which made all donative promises gnforc:ablehwoulrd
lead potentia) donative promisors to be more cautious about making promises than they are
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under a nonenforcement regime, and would therefore have the advantage of reducing the
number of disappointed promisees. Such an argument would have to rest on the assumptions
that potential donative promisors (1) usually know contract law, and (2) often make donative
promises that they would not make if such promises were enforceable. These assumptions
seem questionable. Furthermore, even under a regime of general nonenforcement, relied-upon
donative promises ought to be enforceable. See Part III infra. Since reliance is a contingency
over which the promisor has little control, a person who knows the law, and will not make a
donative promise if it is normally enforceable, will usually not make a donative promise even
if it were unenforceable unless relied upon. Finally, many donative transfers are probably
made only because the transfer has been promised and the transferor regards himself as
morally obliged to keep his promise. Therefore, if a rule making all donative promises enforce-
able did result in fewer donative promises, it might also result in fewer donative transfers.

It might also be argued that since the promisor has derived satisfaction from a donative

promise, it is fair to enforce the promise against him. This argument, however, assumes its
own conclusion: Why should the promisor’s pleasure, without more, put him under a legal
obligation? That aside, the satisfaction a promisor derives from his promise may be consider-
ably less than the economic value of the promised performance. A distinction must be drawn
between a present transfer and a promise to give. If A makes a present transfer to B of $1000,
it can normally be assumned that the satisfaction A derives from the transfer equals or exceeds
the value to him of $1000. If, however, A merely promises to give B $1000 in one year, it can
normally be assumed only that A believes the value he presently expects $1000 will have for
him in one year will not exceed the sum of (1) the satisfaction he derives at present from
making the promise, (2) the satisfaction he expects at present to derive over the year from
having made the promise, and (3) the satisfaction he expects at present to derive in one year
from making the transfer. Therefore, there is no assurance that the satisfaction derived
merely from making a donative promise will equal the value of the promised performance.
Moreover, because an informal donative promise is likely to be uncalculated, the promisor’s
solution of the satisfaction equation may be seriously askew even when the promise is made;
and because the promisor's satisfaction during the time following the promise is peculiarly
susceptible to changed circumstances, the equation will often turn out wrong even if it
originally seems to be in balance.

In Gratuitous Promises in Economics and Law, 6 J. Lecat Stup, 411 (1977), Professor
Richard Posner argues, as part of his general thesis that “the law . . . follows economics,”’
id. at 411, that “it is economical for society to recognize a promise as legally enforceable” if
the utility of the promise to the promisor, measured principally by size and length of per-
formance, outweighs the social cost of enforcement, measured principally by size of per-
formance and likelihood of error in determining whether a promise was really made. This
formula is implemented by the proposition that “the case for legal enforcement of gratu-
itous promises will generally be stronger the larger the promised transfer.” Id. at 415.
Professor Posner does not, however, take issue with the common-law rule that informal
unrelied-upon donative promises will not be enforced. Quite the contrary, since his stated
purpose in developing criteria for enforcement of donative promises is to “test . . . the theory
that . . . judge-made law . . . has been shaped by a concern with achieving efficiency.” Id.
at 416. To this end, he attempts, by use of his criteria, to provide an explanation of the legal
rules governing donative promises. While the analysis is interesting, the criteria employed
are too restricted, and accordingly are not sufficient to the explanatory task. For example,
an attempted use of the criteria to explain the effect of preexisting moral obligation is built
solely on the rule of enforcement embodied in Webb v. McGowin, 27 Ala. App. 82, 168 So.
196 (1935), cert. denied, 232 Ala. 374, 168 So. 199 (1936). Posner, supra, at 419. This case,
however, represents only one of two conflicting rules. The abolition of the seal’s binding effect
is admitted to be “mysterious” in terms of the criteria, and said to be explicable, if at all,
principally on the basis of another theory—that legislatures place less emphasis on efficiency
than courts. Id. at 420. Finally, the principal attempt at explaining nonenforcement of
unrelied-upon donative promises is that “[plerhaps . . . the [courts have] . . . an empiri-
cal hunch that gratuitous promises tend both to involve small stakes and to be made in family
settings where there are economically superior alternatives to legal enforcement.” Id. at 417.
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1I. ForMaL DONATIVE PROMISES

The problem of legal enforceabi_lity is mgch more sev?r:, w?;:;
the issue is whether to enforce donative promises cast 12 a orz)nmises
carries special significance. If our concern is that dona tlvet :; mises
are easy to counterfeit and oftgn lightly made, separate r?)blems
might well be afforded to promises v.vhose form mlmml?est ls)at blems
of proof and demonstrates deliberation. If our concern ;st' a dona
tive promises often give rise to an expectation that is rela 1;‘/0 Z fom;
separate treatment might well. be afforfied to promises l\j[v es;o  form
is likely to arouse an expectation Fhat is more secu‘;e.th or ove ’be
evidentiary security and deliberatxpn can be-assure . erz " 21“ e
reasons of social policy for enforcing donative pron(xjns?‘slt ia Lina
form that shows a specific intent to be legally b(:)un l;l ] e
thing,” said Williston, “that a person (.)ugl.at to be ak e. i.ft' Whe
wishes to do it . . . to create a legal obligation to make akg h{mself
not? . . . 1don’t see why a man should not be able‘to make imelf
liable if he wishes to do so.”*® For e{cample: a promisor }:nay w n te
ensure performance by his estate if h.e dle:_a w1tho}\‘1t . avmi Som-

pleted performance; to derive thg satisfaction pf 1aving nixnst an
effective disposition; to protect his present.asplratlons. agato t de-
feat by a less worthy future self; or to germlt the ;.)ro;mseel e
reliable plans on the basis of the promise. AC(.:ordmg Y, ar’ei ) ove
tem might plausibly choose to enlarg_e a donative promisor’s oice-
set by providing an artificial facd}ty, or by re:ogr}lzmg e
“natural” formality—that is, a promissory form t a hlS pop orly
understood to carry legal significance"—through which a prom
can deliberately bind himself in a legally enforc.eable' mar;;x;ar.au
At common law, a donative promisor could bind }f"lmsel'tegtha{
through a seal.® In its origin, the seal was a natural formality

: . t is mot
The argument based on size is questionable on both the mentil anithe t.'acts,:mcce(;:;lsmr:(e)r
i ises i age stakes than bargains when
that donative promises involve smaller aver: sumer
i:z':\rsachtions are taken into account—or, for that matter, sma.ller a;er:getstakes :'}:;ncl;:tes Zf
t, the doctrine of de minimis and the transacti
trespass oo & Ehaos 1 el sover ises involvin 11 stakes without the need for
g small stakes
itigation would adequately screen out promises invo s with
lmlzame)cial contract-law rules. The argument based on context‘ oversxmphﬁes.the effeci;e(;f
2:);:gmate setting, see note 15 supra, and fails to explain why rellled-ll;pon ;!onah;leep:;glparé
i ically i family setting, are legally enforceable,
which are typically made in the very same
s S
Hl "'I{r;lmnsoox oF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LaAw!
i ited as HANDBOOK ).
EEDINGS 194 (1925) [hereinafter ci . ‘ '
e ‘F:Rg;: Perillo, The Statute of Frauds in the Light of H}e FunFttons and Dysfunctions of
F 43. FORDHA'M L. Rev. 39, 45-46 (1974) (function of rituals in contract law).I craises o
0"7;, The governing rule was sometimes expressed by the statement that a seal “raises

. G
presumption of”’ or “imports” consideration. Under developed English law the presumption
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ensured both deliberation and proof, involving a writing, a ritual of
hot wax, and a physical object that personified its owner. Later,
however, the elements of ritual and personification dropped away,
and the seal not only ceased to be a natural formality but became
an empty device whose legal consequences were not widely under-
stood. Eventually most state legislatures abolished the distinction
between sealed and unsealed promises,? aholished the use of a seal
in contracts,? or otherwise limited the seal’s effect,? and no effec-
tive substitute for the seal has arisen.” “Nominal congidera-

was not rebuttable. 3 W. HoLpsworTH, A History oF EngLisH Law 419-20 (3d ed. 1923); T.
PrucknEeTT, A Concise HisTORY oF THE Common Law 634 (5th ed. 1956). Probably the same
held true in most states prior to modern statutory developments. See Cochran v. Taylor, 273
N.Y. 172, 7 N.E.2d 89 (1937); 1 S. WILLISTON, A TREATISE ON THE LAW OF CONTRACTS § 217
(rev. ed. 8. Williston & G. Thompson eds. 1936) (hereinafter cited as WiLLisToN (2d ed.)].
Some states, however, may have looked the other way. See HANDBOOK, supra note 18, at 196-
97 (remarks of Mr. Williston); Note, The Status of the Common-Law Seal in Florida, 1 U.
Fra, L. Rev. 385, 391-93 (1948). Compare Florida Nat'l Bank & Trust Co. v. Brown, 47 So.
2d 748 (Fla. 1949) with Wise v. Wise, 134 Fla. 553, 184 So. 91 (1938) and Bennett v. Senn,
106 Fla. 446, 144 So. 840 (1932).

" E.g., CaL. Civ. CoDE § 1629 (West 1973). On their face, statutes of this type could be
interpreted to mean either that sealed instruments should be treated as if they were unsealed,
or the other way around. The former reading is almost certainly the one intended, given the
historical context and the likelihood that the kind of change the latter reading involves would
be clearly signaled. For a listing of the statutes of various states, see RESTATEMENT (SEcOND)
at 227-31 (introductory note).

# Epg., lowa CobE ANN. § 537A.1 (West Supp. 1979). This type of provision is often
accompanied by a companion statute which provides that a written instrument, sealed or
unsealed, shall be presumptive of, or shall import, consideration. See, e.g., CAL. C1v. Cobk §
1614 (West 1954); Iowa Cope ANN. § 537A.2 (West Supp. 1979). On the interpretation of the
latter kind of provision, see note 20 supra; text and notes at notes 30-32 infra.

* Statutes in this category frequently provide that the seal shall be only presumptive
evidence of consideration. See, e.g., N.J. Rev. STar. § 2A:82-3 (1976). As with the common.
law rule, a question can be raised whether the statutory presumption is rebuttable or conclu-
sive. It hardly seems likely that conclusive effect was intended, partly because of the histori-
cal context, and partly because if the presumption were conclusive the statute would make
no change in the common law, and would therefore be unnecessary. See generally 1A A.
CorBIN, supra note 1, § 254: 1 WiLLISTON (3d ed.), supra note 8, § 218; Note, Contracts
Without Consideration: the Seal and the Uniform Written Obligations Act, 3 U. Chi. L. Rev.
312, 314 (1936). Nevertheless, in Aller v. Aller, 40 N.J.L. 446 (1878), the New Jersey court
held that a statute which provided “that in every action upon a sealed instrument . . . the
seal thereof shall be only presumptive evidence of a sufficient consideration, which may be
rebutted, as if such instrument was not sealed,” id. at 449, did not change the common-law
rule that a donative promise under seal was enforceable. “[The statute] does not reach the
case of a voluntary agreement, where there was no consideration, and none intended by the
parties.” Id. at 452. This holding was approved in United & Globe Rubber Mfg. Cos. v.
Conard, 80 N.J.L. 286, 78 A. 203 (1910}, and Zirk v. Nohr, 127 N.J.L. 217, 21 A.2d 766 (1941)
(per curiam). See also Cochran v. Taylor, 273 N.Y. 172, 7 N.E.2d 89 (1937).

“ In about one-third of the states there is no statute or decision depriving the seal of its
binding effect. RESTATEMENT (SECOND) at 227 (introductory note). Few if any of these states
have statutes that explicitly validate the common-law rule, but most do have statutory
provisions that recognize a distinction between sealed and unsealed instruments for some
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1 33 Wash. 2d 219, 204 P.2d 845 (1949).

2, 204 P.2d at 847. . o
:;Z l’lI%hZeZV\'I:shington statute provided that “The use of private seals upon all

i i iti f a private seal to any such
i iting . . . is hereby abolished, and the ‘add.mon of t
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| constituted at least presump iveev . :
?gad&:l:;als;: r;’;P. 912 (1918); Monro v. National Sur. Co., 47 Wash. 488, 92 P. 280 (1907)

Considine v. Gallagher, 31 Wash. 669, 72 P. 469 (1903).
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legislature has nullified the effect given to the seal at common law.
Since sealed promises are necessarily in writing, it is arguably a
premise of such legislation that writing alone should not make a
promise enforceable. But the larger question remains whether the
legislature should adopt or the courts should recognize some substi-
tute formality. A number of legislatures have gone part way toward
this end by adopting statutes that make a written instrument
“presumptive evidence” of consideration,® Presumably, the pre-
sumption is rebuttable rather than conclusive, but even so these
statutes can have a substantive effect, since it may sometimes be
difficult to rebut the presumption, particularly where the promisor
has died and suit is brought against his legal representative.z One
or two legislatures have gone further and made all written promises
legally enforceable. Thus a Mississippi statute provides that
“[a]ny instrument of writing made and delivered by a private per-
son without a seal . . . shall be operative according to the intent of
the maker, as expressed in the writing, in the same manner and [to
as] full extent as if the seal of the maker were thereto affixed.”’s
The Model Written Obligations Act,* drafted by Professor Williston
and in force in Pennsylvania,* is somewhat more restrictive as to
form. It makes a written and signed promise “not . . . unenforcea-
ble for lack of consideration, if the writing also contains an addi-

tional express statement, in any form of language, that the signer
intends to be legally bound.”

* See, e.g., CaL. Civ. CobE § 1614 (West 1954). The scope of this provision was limited
in Weisbrod v. Weisbrod, 27 Cal. App. 2d 712, 81 P.2d 633 (1938) and Foltz v. First Trust &
Sav. Bank, 86 Cal. App. 2d 59, 194 P.2d 135 (1948). These cases held that the term “written
instrument,” as used in the statute, means a formal document, and does not include an
ordinary letter.

UCC section 3-307 has a comparable effect on promissory notes. Under that section,
when the signature on a note is admitted or established, its holder can recover “unless the
defendant establishes a defense.” Furthermore, if the note is negotiated to a holder in due
course, a consideration defense would be unavailable to the promisor in a suit against him
by the holder. UCC §§ 3-305, 3-408.

¥ See 9 N.C. L. Rev. 196 (1931). Cf. note 23 supra (interpretation of statutes making
the seal presumptive evidence of consideration).

% See Patterson v. Chapman, 179 Cal. 203, 176 P. 37 (1918); In re Estate of Thomson,
165 Cal. 290, 131 P. 1045 (1913).

# Miss. Cobe ANN. § 75-19-3 (1972). See also N.M. StaT. ANN. § 20-2-8 (1970) (“Every
contract in writing . . . shall import a consideration in the same manner and as fully as sealed
instruments have heretofore done.”). Hints on interpreting this statute can be gleaned
from Flores v. Baca, 25 N.M. 424, 184 P. 532 (1919) and Rael v. Cisneros, 82 N.M. 705, 487
P.2d 133 (1971).

3 9C Unirorm Laws Ann, 378 (Thompson 1957). This Act was originally designated as a
Uniform Act. It was redesignated as a Model Act in 1943. Id. at 377.

% Pa. STAT. ANN. tit. 33, § 6 (Purdon 1967). In Pennsylvania, a seal probably also serves
to make a promise enforceable. See RESTATEMENT (SECOND), at 227 (introductory note).
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% 1 WiLisToN (2d ed.), supra note 20, § 2.19A, at 664.
” See, e.g., 29 Corum. L. Rev. 206, 208 (1929).
» 8., id. at 208.
» gzz";gATKlNSON, HANDBOOK OF THE Law of WILLS 3§5-62 (2d ed. 19?3). —
# See, e.g., Keyes, Cause and Consideration in California—A Re-Appraisal, 47 CaLF. L.
6-87 (1959). .
REV‘4|74B'§IGERL1CHFS GEeserzeucH art. 518 (1. Forrester, S. Ggren l& AH..lignsTSHA)an;ot?’;i:
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AND Promises (1980). . . .
. D""wgzl:'l’(::::rl CiviL CoDE arts. 931-933 (J. Crabb trans. 1977) [hereinafter cited w1thg;;
cross-reference as Frencu Civir. Copgl; 10 C. AuBRY & 1(\3,1 E}(}AU, Dnox; C::;;L};l::f,:ﬁ lfm %
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Cons.ideration;A Comparative View, 41 CoLum. L. Rev. 825, 833-35 (1941); von Mehren, The
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like the intended effect of the Written Obligations Act, is to bring
home to the promisor that he is entering into a transaction with
legal implications. In the case of notarial authentication, this is
accomplished by involving a specifically legal figure: the French
notary has traditionally combined the roles of official, family coun-
selor, and legal specialist in the drafting of personal instruments
such as conveyances and wills;®® the German notary plays similar
roles.* In the case of a disguised donation, the legal implications of
the promisor’s acts are brought home by the fact that he “must so
arrange the contract containing the gift as to give it the appearance
of an onerous judicial act. The donor is thus clearly aware of the
scope of his obligation.”*

Such formalities certainly address the problems of deliberative
intent and evidentiary security. Form alone, however, cannot meet
the problems of improvidence and ingratitude. Accordingly, the

French Civil Code and Contract: A Comparative Analysis of Consideration and Form, 15 La,
L. Rev. 687, 696 n.21 (1955). (G. Ripert and J. Boulanger's TraITé pE DroiT CiviL is the
successor to the eleventh edition of M. Planiol. Since the latter has been translated into
English while the former has not, I will cite both works wherever they are comparable). Cer-
tain types of donative promises are enforceable under French law even though they are neither
in notarial form nor cast as disguised donations. These include a promise cast in the form
known as bon pour, consisting of a simple promissory note that is either entirely hand written
by the promisor or contains a statement in his hand that the note is good or approved for the
relevant amount (compare the status of a promissory note under the UCC, see note
30 supra); a promise to render services; and certain donative promises that are intended to
bring an advantage to the promisor as well as to the promisee (a category that has a very
uncertain ambit, but is occasionally invoked by French courts to excuse a lack of proper
formality in promises made to charitable or civic institutions). See FrRENCH CiviL CoDE art.
1326; 10 C. Ausry & C. Rau, supra, §§ 644, 659; 2 M. PLanioL, supra, Nos. 1154-1161; 3 id.
Nos. 2505, 2554-2555; 2 G. RIPERT & J. BOULANGER, supra, Nos. 418-425 (1957); 4 id. Nos.
3238, 3244-3247, 3363 (1959). The bon pour must by its nature be in writing. Promises in the
second and third categories must also normally be in writing under article 1341 of the French
Civil Code, which requires a writing for the enforcement of any promise involving more than
50 francs (approximately $10), subject to certain exceptions. See 2 M. PranioL, supra, Nos.
1103-1125; 1 G. RiperT & J. BOULANGER, supra, Nos. 794-798 (1956); A. voN MEHREN & J.
GORDLEY, supra, at 908-37.

Louisiana’s Civil Code generally follows the French Civil Code. See, e.g., La. Civ. Cope
ANN. arts. 1536 (notarial form required for donative transactions involving immovable prop-
erty or incorporeal things), 1540 (donee’s acceptance required), 1559-1564 (revocation for
ingratitude) (West). See generally 10 LouisiaNa CiviL Law TREATISE—SUCCESSIONS AND
DonaTions §§ 161-180, 192, 198-199 (L. Oppenheim ed. 1973).

9 See F. LAwsoN, A. ANTON & L. BROwN, AMos & WALTON'S INTRODUCTION TO FRENCH LAw
24-25 (3d ed. 1967); R. Davip, French Law—I1s STRUCTURE, SOURCES, AND METHODOLOGY 65
(1972).

1 See GERMAN CiviL CobE arts. 313, 873, 925(1) (conveyances of land); id. arts. 2231,
2232, 2276 (wills and contracts of inheritance); 1 E. ConN, MaNUaL OF GERMAN Law 46 (2d
ed. 1968).

“ 4 G. RiperT & /). BOULANGER, supra note 42, No. 3351 (1959), translated in A. vON
MenReN & J. GORDLEY, supra note 42, at 974.
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ingratitude involving such matters as se:nous cru(t:a 31, wr(i:g Ehis
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« GERMAN CiviL CobE art. 519. . - 4 -

o il art. 530(1). The following cases illustrate the operatlovr:/ of al;nzLemsi"-irO.[ JI:\N ilultig

t of Jan. 17, 1910, Reichsgericht [RG], [1910] Jums'rlsc.us' ,ocms sff dthere:
:.rl‘\en o:x)rt held that adultery by one spouse outweighed the plaintiff’s own o Enses ;:idungen
foreecconstitut;ed gross ingratitude. In Judgment of Aug. 4, 1938LRG. :lii hr:::cwas e
des Reischsgerichts in Zivilsachen [RGZ] 141, the court held t Pt a : 4 ter was uilty
Y intratitude on the grounds that her husband had been gudt'y of seriol sconduct
o ;nn other and stepfather (among other things, he had 'lnsulted.and sdru; e
'-0“;;1'3 f::cirl!;ly ejected the parents from the house, and left them in the ram)aar:’ los h :e ao !
tnz;iene l',lo steps to separate the struggling parties, calm her husbaf\clll td::fniB gH)g‘[lém]
ttempt a reconciliation, In Judgment of Jan. 30, 1970, Bundesgerichts ateful, hiaidte
SURISTISCHE Runpschau [JR] 263, the court held thp.at a daughter w,asdu::;dation " e
d that she had voluntarily confirmed to the police her husband’s de ation of b

K e fi ndering (by tolerating the adultery of the donee's own daughter, who liv !
it o; Ft,:n andering charges were dropped by the prosecutor for lack of ew.dfenceil n
e f .: ; 19, 1961, BGH, 35 Entacheidungen des Bundesgerichtshofes in Zivilsachen
JUng-ranelntlSS tf;\re C(;Urt le’ft open the pogsibility that a mistress:ﬁa'ncee was probably l:nd

[Ba(zeful to he‘r lover because she had talked about their Private afttalrs in the platnt he operate
i::d published a one-sided description of tie dis;olut;orlf (::; th:;, ::}glzge;::gv;  the donee
i “(t]he right to revoke is barred if the '
if Unde?r ;:;cehl!ai:zé sx!r:lce th: time at which the person entitled to revoké had kr:owsgezdge
of the o rrence of the facts giving him such right. . . .” GErMAN CiviL CobeE art. 5 :"2
of ths ;ccu rH Civit. CODE arts. 960-966. See generally 11 C. AuBry & C. Rav, supra note t,
§ 709; 3?\;'.“[:’1‘1\»4101., supra note 42, Nos. 2657-2675; 4 G. RipERT & J. BOULANGER, supra note
4 r\‘1":”;-‘-R:::(:::“}ri-3(??!L(:'Jgg::::.arts. 953, 955. Examples include the infidelity of a sp})usei'.ll)::l;
ment of Oct. 19, 1927, Cass. req., [1927] Receuil Sirey (S. Jur.] 1382, an‘d a s[ellg't;:]sR)eceu“
open court against the donor, Judgment (;f jAllxg.z‘:], 11897336, ('E':o:srs dzi:as?t;;g);]. DTl R

198. But ¢f. Judgment of July 20, s . civ., !
?Dal]l-(l’zl g?lr;t]hz infidelity of a lover not sufficient); Judgment ot: J “bf 12, lfegl;,g::,i Stn:);:i;:ll;
Ly;)n.s, [1881] S. Jur. 1T 242 (ingratitude not shown by a son’s filing o
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" approach to its logical conclusion by making even completed gifts
revocable under comparable circumstances,* and both Codes place
substantial limits on the power of an individual to disenfranchise
his immediate family by either gift or will.®

As these rules suggest, our legal system could not appropriately
follow the lead of the civil law by making donative promises enforce-
able on the basis of their form—as through recognition of nominal
consideration—unless we were also prepared to follow the civil law
by developing and administering a body of rules dealing with the
problems of improvidence and ingratitude Certainly such an en-
terprise is possible. It may be questioned, however, whether the
game would be worth the candle. An inquiry into improvidence
involves the measurement of wealth, lifestyle, dependents’ needs,
and even personal utilities, An inquiry into ingratitude involves the
measurement of a maelstrom, since many or most donative prom-
ises arise in an intimate context in which emotions, motives, and

petition for a judicial declaration of his father’s disability). See generally FrencH CiviL Cobe
arts. 956-959; 11 C. Ausry & C. Rav, supra note 42, § 708; 3 M. PranioL, supra note 42, Nos.
2637-2656; 4 G. RipERT & J. BOULANGER, supra note 42, Nos. 3621-3640 (1959).

* See FrRench CiviL Cope arts. 953, 955, 960; GErMaAN CiviL CopE arts. 528, 530. This
treatment, however, requires a host of subsidiary rules. For example, under article 529 of the
German Civil Code, return of the gift by reason of the donor's impoverishment is barred *‘if
the donor has brought about his poverty wilfully or by gross negligence, or if at the time of
his poverty ten years have elapsed since the delivery of the object given. . . . The same rule
applies if the donee, having regard to his other obligations, is not in a position to return the
gift without endangering his own maintenance suitable to his station in life, or the fulfillment
of the duties imposed upon him by law to furnish maintenance to others.” /d. art. 529. Under
article 534, “[g)ifts which are made in compliance with a moral duty or for the sake of
common decency are not subject to recall or revocation,” id. art. 531—a provision which
apparently does not apply to a refusal to fulfill a promise under article 519. Similarly, under
the French Civil Code, if a gift has beéen disposed of before revocation for ingratitude; the
third party’s rights are preserved but the donee must restore the value of the gift; it it has
been encumbered, the third party's rights are preserved but the donor must be indemnified;
if it has been improved, the donor must account to the donee for the value of the improve-
ments. See FRENCH CiviL CopE art. 958; 11 C. Auery & C. Rav, supra note 42, § 708(8); 3 M.
PLANIOL, supra note 42, Nos. 2652-2656; 4 G. RIPERT & J. BOULANGER, supra note 42, Nos. 3636-

3640 (1959).

* Under the French Civil Code, a substantial portion of an individual’s estate is reserved
to lineal heirs and cannot be disposed of by gift. See FrencH CiviL CobE arts. 913-930; 11 C.
Ausry & C. Rau, supra note 42, §§ 677-690; 3 M. PLaNIOL, supra note 42, Nos. 3046-3140; 4
G. RiPeRT & J. BOULANGER, supra note 42, Nos. 2663-2771 (1959). Under the German Civil
Code, lineal descendants, spouses, and parents are entitled to a designated portion of a
decedent’s estate. Gifts made within ten years of death do not diminish the portion to which
a lineal descendant, spouse, or parent is entitled, and in some cases the recipient of such a
gift may be liable to either return it or pay the allocable deficiency. See GErmaN Civit CoDE
arts. 2303, 2325, 2329.

2 1 use the term “civil law” as a shorthand expression for those elements that are

common to French and German law. Other European civil codes are generally modeled on
those of France and Germany.
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cues are invariably complex and highly interre!ated:""*‘ Perhap;- tl()ie
civil-law style of adjudication is suited to wrestling with these mt s
of inquiries, but they have held littlfz appeal for corpmor.l-la‘w cour :,
which have traditionally been ongnt.ed toward inquiry into acts
rather than into personal characteristics.®

5 «] slapped him because of what he said about my brother.” “I. said that a&oit‘:\:r
brother because of the way he talked to my daughter.” “I tt).alked to his C’l’agi;h;?dg,:ent 0);
i » 1 di i ause . . . . .
hat she did to my son.” “I did that to his son bec :
gecauzsg 0lf9‘g7 BGH, (1967-1) NeUE JURISTISCHE WOCHENSCHRIFT (NJW] 1081 (behavmrt ot;
o lle(; duril;g litigation must be evaluated in context of the circumstances); Ju(.igment ot
la\}I)p: 27. 1916, RG, [1916] JW 833 (son’s harsh words about father had to be seen in contex
ofafa.the‘r’s pn')vocation); Judgment of Oct. 30, 1907', BG, {1907} JW 744h(m (tieter:jn;::';i
whether donee’s actions constitute gross ingratitude, it is relevant ?vhe)ther e acts un
jective i i itted serious provocation).
ve impression that donor has commi rov r
SUbjﬁ‘Ct.lSee Eil:enberg, Private Ordering Through Negotiation: Dzspute-Settlemer}t)tr'ang
Rulemaking, 89 Harv. L. Rev. 637, 643-44, 644 n.20 (1976). See generally ll‘g"u(l}]eri)Two kt;cJ
' iation, i : 3, 17- . Pennoc .
tion, in NoMos XI: VOLUNTARY ASSOCIATIONS 3, :
ples of Hum e o 1 14 Am. J. Juris. 1, 34-35 (1969);
: Interaction and the Law, . s
Chapman eds. 1969); Fuller, Human ;i h e o,
iati d Functions, 44 S. CaL. L. Rev. 305, .
Fuller, Mediation—Its Forms an X : LS. e
fenti nt in Posner, supra note 17.
Mention should be made here of an argume . ' it
i inti ilities may be interdependent, that is, an increa 2
begins by pointing out that uti nterd : rease i e
i i 'q utility. Building on this point, Professor Posner arg \
may itself increase A's utility ! 0 . SrRues et e o
i it actually commits the promisor to the proi se (
tous promise, to the extent 1 ce " e oty to him
i i i lity for the promisor over and above
sential qualification), creates uti t !
i:’nt}e\: promised performance . . . by increasing the present vaslue [tl; ;heﬁ;‘)_ror:rlgszﬂ ec:“tai:
i fer payments.” Id. at 412. So stated, this gume!
uncertain future stream of trans " 1d. [ e e o
i i tuitous promise “actually commits p! .
somewhat confusing, since every gra T a ooty Posner
: is using the term “actually” as a surrogate o
parently, therefore, Posner is us | t ' ; o e B
i i t, involving a promisor, A,

i two illustrations to support this argumen t i ; : ;
ill:’V(::‘e first illustration, A is certain to keep his promise but this fa.ct is not;jknown .t&iis
If A can make a binding promise to continue the payments in accordance Wi

intention, B will revalue the gift [upward] at its true present worth. . . .

o fB]ut how is he [A] to convince B that the statemenf. is correc.t'.’ Onebw:y. of
makin;z .his statement credible is for A to make it costly for };:.mself to lie; embodying
i i i Ily enforceable does this.
he statement in a promise that is legally i '
Id a: 4(212 13. In the second illustration, A is fickle and B assesses: s ﬁclklenes«x:haccti.\tl'z‘t;:::“){;j
A Am i i nt value that is larger than
t A may . . . want to make a gift having a prese h
E:if B's fzture receipts had to be discounted by the probablht)f that A woulld actt\:::g
{perform]. A will balance the utility to him of making a larger (lhn prefxegt:vat:: fsture
i gai isutili ing the freedom to change his mind Iin .
t now against the disutility of losing . . . ! e fut
Ei may degcide that the utility of the larger gift now is grez?ter, in which event it will be
in his self-interest to make a promise that commits him 1rrev9cably. b at all oromiscs
Jd. at 413. Posner then states that “(t]he analysis . . . n:jay q;emttt:;:l?lyptos?:izn ﬁ; reject;
' . ¢ i * should be enforced,” id. a a
ther compensated or ‘gratuitous,” s . osition s
::the groundpthat it “ignores the costs to the legal system of enfgrcmg g:'yrvlses;: L:im)n Bsahs‘(::e
i i lysis does not really give rise to this implica s
on the illustrations, however, the ana loes . implication, since
i i i less it is assumed that A has a ¢ en |
the illustrations make little sense un | e e i
i ” ise, i i itment but not enforceability, an g .
oy o, e analyeis d i tionale for the proposi-
ise, 1 i i to provide a further rationa
ise, involving both. The analysis does serve ‘ : ( \ |
:.)il:r:nt}iat the law should provide a facility by which a promisor can deliberately put himself
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In this regard, it is striking to compare the common-law rule
that a donative promise is ordinarily unenforceable with the rule
that a completed gift is ordinarily irrevocable even for ingratitude
or gross improvidence.® At first glance, the two rules may seem
inconsistent: in the former case, the common law appears solicitous
only of the donor; in the latter, only of the donee. The apparent
contradiction disappears when examined in light of the criteria un-
derlying the rules. In each case the common law takes into account
evidentiary security and the likelihood of deliberation. Donative
promises will not be enforced, partly because they often lack both.
Completed gifts will not be reversed, partly because physical deliv-
ery normally insures both.* In each case, too, the common law
refuses to inquire into improvidence or ingratitude: donative prom-
ises will not be enforced, partly because enforcement would involve
just this kind of inquiry. Completed gifts will not be reversed, partly
for the same reason.

Of course, the result of the common-law regime is that some
promises that should be kept—those made with the requisite inten-
tion and excused by neither improvidence nor ingratitude—are not
enforced, just as some completed gifts that should be returned are

under a legal obligation—but like other such rationales, it remains subject to the problems
of ingratitude and improvidence.

Furthermore, the analysis rests on a point of psychology that appears less than universal:
if A makes a donative promise to B, A will often expect (however wrongly) that a grateful B
has complete confidence that A will keep his promise. Correspondingly, B, whatever his
actual uncertainty, will often find it in his self-interest to manifest only the complete confid-
ence A takes for granted. Therefore, while B may indeed value A's promise much more highly
if it is legally enforceable than if it is not, A is often unlikely to know this. Accordingly, A’s
dependent utility will not necessarily be increased by an increase in the value B places on
A’s promise.

* See, e.g., Amado v. Aguirre, 63 Ariz. 213, 161 P.2d 117 (1945) (improvidence); Chan-
dler v. Hardgrove, 124 N.J. Eq. 516, 2 A.2d 661 (1938) (same); Annot., 160 A.L.R. 1133 (1946)
(same). In practice, the severity of this rule is modified by rules relating to capacity and to
overreaching by the dominant party in a relationship of trust. See, e.g., Richmond v. First
Nat’] Bank, 189 lowa 704, 179 N.W. 59 (1920); Simpson v. League, 110 Md. 286, 72 A. 1109
(1909); Croker v. Clegg, 123 N.J. Eq. 332, 197 A. 13 (1938).

The common law does usually permit revocation of completed gifts where the gift is made
in the expectation of imminent death by a donor who then recovers, or where the gift is made
in connection with an engagement that is broken by the donee without good cause or by
mutual consent. See, e.g., R. Brown, supra note 5, § 7.13, at 122, §§ 7.15-.20; Note, Gifts:
Recovery of Engagement Gifts: California Civil Code Section 1590, 38 Caur. L, Rev. 529
(1950); 18 MinN. L. Rev. 478 (1934); Annot., 46 A.L.R.3d 578 (1972). Cf. Gaden v. Gaden, 29
N.Y.2d 80, 272 N.E.2d 471 (1971) (fault no longer relevant in engagement cases). In both
types of case, the theory permitting revocation is that the gift is made subject to an implied
condition. That theory might also be applied to justify revocation for ingratitude. See Stoljar,
A Rationale of Gifts and Favours, 19 Mop. L. Rev. 237, 251 (1956).

* See Mechem, supra note 12, at 348-49.
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permitted to be kept. In contrast, a regimg like that qf the civil law
appears more closely tailored to the mo.rallty of donatlon: ’I_‘he qt}es-
tion is whether the social and economic gains of recognizing ; ol:-
mality that will make donative promises enforceable are worth t (:
social and economic costs. The answer seems to be that.-—exce.pl
perhaps for categories recognized as mvol‘vmg some spe:cnalmsom:
utility, such as formal promises to charitable mstltut}ons ——t'e
advantages and disadvantages of an enforcement regime are In
rough balance. If the common-law rules cannot be defended as pre-
ferable, the arguments for change cannot be regarded as compelling.

III. ReLiep-UpoN DoNATIVE PROMISES

We have seen in Parts I and II that a donative promise will not
be rendered enforceable simply because it !’ms aroused an expectf_a-
tion in the promisee. The question then arises, to what extent w1.ll
reliance by the promisee make such a promise enforceable.l.Thls
question presents problems of some difficulty. 0bv1(.>usl’y,‘rg 1an'ce
works a qualitative change in the nature of Qhe promisee’s mg)ury. a
relying promisee has suffered not merely dlsappomtment, ut an
actual diminution of his estate. The effe(.:t of reliance on the remtl:m-
ing criteria for enforceability, however, is one of degree r.a\ther than
kind. Reliance may provide some evidence t.hat a promise was ac-
tually made, but it seldom provides full ev1dgntlary security, pe-
cause the kind of reliance involved in a donatlv.e cor.ltext—mak_mg
a purchase, taking a trip—is often consistent with elther.the exist-
ence or the nonexistence of a promise. The prospgct of rehancg may
have a sobering effect on the promisor, but since the motive is

57 See note 8 supra. These promises are also much less likely to give rise to an excuse of
i i re promises made in an intimate context. ]
meSt;Jt::ci‘:l tt}r‘:::t::len:)mipzht also be justified where the promisor d.ies and his legal :S‘eprt;;ent-
ative refuses to keep a formal promise the promisor had never himself revoked. i;u;yjs'
supra note 6, at 861-62; Sharp, Pacta Sunt Servanda, 41 CoLum. L. R.EV' 783, '}1’190 ( ). In
such cases, enforcement of the promise is the only method for carrying out t‘ e p[r,on;)l;mr 8
intentions, and issues of ingratitude or improvidence are agalr.l less likely to ansgh. rosteg;s
of improvidence are not, however, completely absen.L Cf. Oetting v. Sparks, 199 io t f.
143 N.E. 184 (1923) (decedent gave birth after having made a donative 'pro,mlje tingtx -of-
kin). Furthermore, if the promise is not to be performed until the promisor’s ']t]eat , it may
be deemed an invalid testamentary disposition under the rules governing wills, seel, ;%‘,
American Univ. v. Conover, 115 N.J.L. 468, 180 A. 830 (1935); McCarthy v. Pn.eret,s?:BT.l Y.
407, 24 N.E.2d 102 (1939). But see T. ATKINSON, supra note 39, at 194-96; Gull:;re:l Ti s:):;
supra note 11, at 28-32, while if the promise cou‘ld have been perforfne A :n:g e
promisor’s lifetime, its nonperformance puts into qu.esuon \.vht.ethe.r the promisor ha ct ange
his mind despite the absence of a specific retraction. Elimination of these two ca egones
would leave open only those cases, probably few in number, where perfor_manc; :asth egun
and continued during the promisor’s lifetime but not completed at the time of death.
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donative rather than calculating, a significant danger remains that
the promise was made without sufficient deliberation. Finally, reli-
ance does not eliminate the possibility of improvidence or ingrati-
tude.

These problems may help explain why, for a long period of
time, many courts would not enforce relied-upon donative promises
as such,® but instead provided relief only when the underlying
transaction could be artificially construed as a bargain® or could be
put into one of several special categories (most prominently agency,
bailments, charitable subscriptions, promises in contemplation of
marriage, and promises to give land) in which enforcement was not
conceptually predicated on reliance.® This uneven treatment did
not, however, flow solely from practical problems. In significant
part, it was also the product of a conceptual problem—specifically,
the dogma that the category consideration is generally coextensive
with the category bargain, and that a donative promise was there-
fore without consideration and unenforceable whether relied upon
or not.

The conceptual barrier was bodily shouldered aside in 1932
when the Restatement of Contracts, authored principally by Willis-
ton, appeared on the scene. While adhering to the dogma in terms,*!
the Restatement nevertheless provided in its famous section 90 that
“[a] promise which the promisor should reasonably expect to in-
duce action or forbearance of a definite and substantial character
on the part of the promisee and which does induce such action or
forbearance is binding if injustice can be avoided only by enforce-
ment of the promise.” Partly as a result of section 90, the principle
that reliance may make a donative promise enforceable—
customarily referred to as the principle of promissory estoppel—
is now an accepted part of American contract law. This result is
appropriate, considering the intensity of the promisee’s injury and
the somewhat reduced difficulties of administration where reliance
occurs. The hard question is not whether a relied-upon donative
promise should be enforced at all, but what limits should be placed
on enforcement in light of the problems that reliance does not cure.
Because of the pivotal role of section 90, a close study of that section

* See, e.g., Kirksey v. Kirksey, 8 Ala. 131 (1845); Brawn v. Lyford, 103 Me. 362, 69 A.
544 (1907); Thorne v. Deas, 4 Johns. 84 (N.Y. 1809). But see Steele v. Steele, 75 Md. 477, 23
A. 959 (1892); Devecmon v. Shaw, 69 Md. 199, 14 A. 464 (1888).

* See, e.g., Siegel v. Spear & Co., 234 N.Y. 479, 138 N.E. 414 (1923).

“ See Boyer, Promissory Estoppel: Principle from Precedents (pts. 1-2), 50 Mich. L. Rev.
639, 873 (1952); Shattuck, Gratuitous Promises—A New Writ?, 35 Micu. L. Rev. 908 (1937).

# See ResTaTeMENT (FirsT) oF CONTRACTS § 75 (1932).
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i3 a convenient way to approach both t_he problem. of limifts (;)n
lenforcement and the intimate relationship between issues of sub-
, i i tion area.
and of remedy, in the considera i . o
stanifs originally adopted in Restatement (Fzrst), sec?‘lon 90 hmx'ted
enforcement to cases that met four requirements: fthg p:or:;zgl:
ted to induce action or forbeara ;
should have reasonably expec ice ¢ or forbearance
iance must be “of a . . .substant}’al c ar?‘g er”; the
:rl:flsr:l;; “of a definite . . . character’; and *‘injustice” can be
avoided “only by enforcement of the promise. 2 Bach of these re-
i nts is open to substantial question. .
qu"elme At firstpglance, the reasons for the introductory clausg of
sectio.n 90, which limits its scope to promises that the pro.rgxsotr
should reasonably expect to induce reliance, may seem §elf-ev1 ent.
Yet. the distinction implicitly drawn between (3) dona}twe promises
as a, class, and (ii) donative promises upon which rehanc'e can tEea.-
sonably b’e expected, may seem spurious if we follow Cf)rbmt }81 dte 131:
ise * ion of intention tha
ion of a promise as “‘an expression .
t::idressor] ?Nill conduct himself in a spef:xﬁed way or bring abomtxg
a specified result in the future, communicated in such mandner
[an addressee] that he may justly expec.t ,perfom}a'nce.an tmay
reasonably rely thereon.”® Even if Corbin’s definition is no ac;
cepted, the focus on whether the promisor should reasonably eﬁpgf
to‘znddce the promisee’s reliance seems .unnecessary and proba lly
undesirable. The problem in these cases is that one of two generally
well-intentioned parties must bear a loss st(lammmg Ufrc()im at l’E)rsoernclis;e
but for the reliance. Under the -
that would be unenforceable . se
i ] with a rule that the loss
cumstances, it would be hard t9 quarre] wil i the Joss
i f, but only if, he was at fault.
must be borne by the promisor, if, I he s A ot
iasory context, however, fault can be define ;
?v!:r:lsl:ulz I: The promisor might be deemed legally gt fault only if
they p}omise was made in such a form, or under sx;cli fx'zif}:lmstam.:es;
i be expected.* Rule II: The promis
hat reliance was reasonably to .
:night be deemed legally at fault simply beca\‘lse he has br}cl)kex} a
promise, so that the promisee could recover simply on a showing
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that his loss was actually caused by reliance on the promise.” Taken
in isolation, Rule I (which is the rule embodied in section 90) seems
more restrictive, particularly if it is interpreted to mean that the
promisor will not be liable just because some kind of reliance was
reasonably to be expected, but only if the reliance that actually
occurred was reasonably to be expected.* But if a similar gloss is
put on Rule II—that is, if a promisee’s reliance is protected under
Rule Il only if it is reasonable—the results under the two rules would
probably be identical in most cases. Indeed, even if that gloss is not
put on Rule II, it would normally produce results identical to Rule
I at the remedial level, under the principle of Hadley v. Baxen-
dale® that contract damages are awarded only for losses that were
reasonably foreseeable when the promise was made. Give the like-
lihood of identical results in most cases, Rule II seems preferable
because it is cleaner, does not embody a questionable distinction
between donative promises as a class and those donative promises
upon which reliance can reasonably be expected, and properly
focuses attention on the reasonableness of the innocent promisee’s
reliance rather than on the contours of the promise-breaker’s
expectation.*

2. The requirement that the reliance be “substantial” might
be rationalized on the notion that trivial reliance on a donative
promise should not give rise to a legal action. Trivial reliance would
normally be screened out, however, even without special provision,
by the transaction costs of a lawsuit and the doctrine of de minimis.
Since the substantiality requirement was not applied to other en-
forceable promises, presumably the intent was to set a barrier in
section 90 cases higher than triviality. But if a donative promisee’s
reliance is nontrivial and consists of action that the promisor should

2 1d. § 90. L 513

[ . CorBIN, supra note 1, § . 08

w i;fA R(::(s)TnEMENT (FirsT) OF CONTRACTS, sufrf' not; fl,e :;?“2[237] ::BEZ:-::?;::OM.

: i etw
istinguishing, as standards of interpretation, . { :
Commenctu(l:lilgnmihich would attach to words . . . the meaning which }t‘he at:r:y z:r:;)l’c’)y;:g
?:xirzx::ould ref;sonahly have apprehended that they w;):ld conhw:y to tdcse othe t;})‘e m;anin“
“ ble understanding, which wou ! attach to words . . . 8
[ha'l :t:}?g ;‘:-s(:)fnr::s:?:)m [they] . . . are addressed might reasonably give to them,” and

whic

adopting & variant of the former).

** See Boyer, Promissory Estoppel: Requirements and Limitations of the Doctrine, 98 U,
Pa. L. Rev. 459, 462 (1950). B

* For example, in American Handkerchief Corp. v. Frannat Realty Corp., 17 N.J. 12,
109 A.2d 793 (1954)—a nondonative case—Landlord promised that Tenant would have the
tight to extend an existing lease “in the event of a bona fide and approved sublease by Ten-
ant” entered into during the lease’s term. Id. at 15, 109 A.2d at 794. Tenant entered into a
binding sublease without further consulting Landlord, and Landlord refused to grant the
extension. Here some kind of reliance by Tenant (for example, the expense of advertising
for a sublessee) may have reasonably been expected, but the court held for Landlord on the
ground that it was not reasonably to be expected that Tenant would make a binding sublease
without having first sought Landlord’s approval.

** 9 Exch. 341 (1854). Cf. Fuller & Perdue, supra note 3, at 75-80, 84-88 (application of
Hadley v. Baxendale to “‘essential” and “incidental” reliance in commercial contexts).

“In the next few passages, which analyze other requirements of section 90 of
Restatement (First), 1 will use that section’s formulation (Rule I) so as to focus on the

section’s intetnal consistency. Substantively, a comparable analysis could be made using
Rule I1.





