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societ!,, but its abolition prolx~bly could not be defended b. reference to the 
principle of e r  crrrte compensation, for some people who would pay higl~er 
tases after the change \vot~ld probably be nporse off." The consent (or rz 
nt t te  compensation) ground of \vcalth masimizntion is applicable only in 
limited contests, in particular that of common law adjudication. 

4 .  Kronrnan states that the \villingness-to-pay constraint that wealtll 
masimization places on utility mmimization is not imposed "out of respect 
for [the individual's] autonomy or independence as a person."I6 But it is, 
because in a well-ordered society wealth can normally be obtained only by 
inducing otller people voluntarily to transact u~ith one." 

2' 11 i. r ~ o \ ~ i l ~ l ~  Ilii~l t l ~ o \ e  \vho ~) :~i i l  ~morc. lnsr r  : ~ i t r r  tlre c l ~ : ~ ~ ~ q c  a.oulrl hn\.e lliCher after-tax 
111conleb lhml llilder ; I  l ~ r o ~ r r > 4 v e  ~ y \ l c , ~ i i .  II~L.:III>C <)f  t l ~ e  1ncrei15e (ill \ v l ~ i c l ~  the? \\~oulll prehunl- 
xbly h r e )  in the \vralth d z o c ~ c r ?  I)rt,uglll i~l)<,ut I,!. t11c rh;lllKe Sa doubt  ,I[ very lligll levels of 
progre\\!\.c t:i\.!lion thi> \\ou111 Ibe truv T11e l l ~ ! / ~ l r i ~  I.tlic. Kt.?i~.i.' I)iil)er ~ I > \ L I I I I ~ P  11 ! I . O L I ~ ~  no1 be 
trllc :ll ctirrelll I e v c I ~  o r  I i l \ ; t t i a t r ,  

2, 
~~ . 

As s t r m e t l  in Pu>nrr .  Ul1li1nri;ini~rn. Economic>. a n d  Legal Theory. svpro note 5,  a t  
1.72-23.  
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0 N E  of the most persistent themes in the legal literature is that  the com- 
m?n la\\' grows and matures in r c s ~ ~ o n s e  t o ~ o h l  change. For generations, 

- 
legal historians have examined the cornmot1 law in order to docunwnt this 
theme. Older principles are distinguished away or swept aside by judges 
who recognize their obsolescence. Today economists echo this theme when 
they claim there is, whether by conscious choice or by social necessity, a 
strong tendency for the common law to adopt "efficient" legal ru1es.l T h e  
primacy of change is underscored by the pantheon of great judges. Men like 
Bramwell, Pitney, and Mitchell are forgotten while Coke, Mansfield, Car- 
dozo, and Trnynor are  raised for the new paths they InnoyJ ion ,  

not stability, is the order of  the day,  and the hallmark of fame aKcrecogni- 
tion. - 

T h e  thesis of this paper is that  the importance attribut;tble to changin? - f /_ ,h 
social conditions as a justification of new legal doctrines is overstated and_ 
quite often miscliievous. My point is not to defend old rules. much less the 
principle of slnw tlrc.isis. Many of the rules that once graced the common 
laiv ivere indefensible abonlinations no matter how ancient their lineage. My 
far narroivcr concern is thc types of ~ . r~sor rs  sufficient to justify doctrinal 
change. Cases too numerous to count make reference to the change in social 
conditions bctwcen the time that some common law rule is first announced 
and the time it is at  last overthrown? The value of the rule is s~thject  to 

* Profersor of  L a w ,  U n l i w s i t y  of Chicago Lau. School. 
"A rule which in its origin was  the  crealion of Ihe courts themselvea, a n d  w a s  auppored in 

the making t o  express the mores of the  d a y ,  may be nl)rogatril I>?. t h e  court5 u l w n  the  "torrs 
h, . . a \  e \o  c h a n ~ e d  tha t  perpetuation of  the  rule would d o  violcncc t o  the s w i i d  cun,ricnvr. . . 
l ' l ~ i ,  ir not usurpat ion .  I t  is not even innovation 11 is ~ h c  rcrerv;ttion for o u r s e l v o  u l  t h r  .r;lnle 
Iiower of  creation tha t  built u p  the con1nli)n Inw t h r m ~ y l ~  ilr cxrrc iw I)y the  j u r l ~ e s  r ~ l t h r  11;1st " 
Belljamin C;irdw18, ' l h  G r o i i l h  of I h  I.;t\v I.%O..Ii (1024) ,,. - 1 I I C  d r o ~ i g e > t  > t a t e n ~ e n t  of  the basic p h t  i5 10 be l'ound in Paul  11 l<ubin ,  \Vhy 1, I I K  
C o m m o n  La\ \  Eiliricnt?. 6 J .  Leg;d S t u d .  51 (1Yi i )  For 4milar  > c n t i n ~ e n t h ,  rcr  I<ichard A.  

q! 3 ,I ; , 
Posner ,  T h e  Economic Approach t o  Law. 5 J  T e x w  I.. Rev. i 5 i ,  i 6 2 - h J  (19i.S). 

/ '  
C/ 

' I.cnlle v. Brcrden,  5 1 H3\v 426,  4 6 2  P.211 l i O  (1Y60). ~lc;aling u.ilh [he  ~ r n ~ d i c d  t o v c ~ l n n t  rrf 
habitability in lease,, i, one  rrcent cxanr l~lc  Otlirr.* a r c  r i ~ r r l  ;II al)lxollriilt,. I d i ~ ~ e b  in t h r  ICSI 
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- -- 
from pnva te  sources, w h o  should be spared the  burden o f  p lanning their 
affalrs In a n  envlrcnment  filled w ~ t h  unwan ted  legal u n c e r t a ~ n t ~ e s  T h e  polnt 
IS Important  because ~t speaks  to the  na tu re  a n d  the  f u n c t ~ o n  of t he  pr lvate  

I n  order  to understand the case fo r  t he  statlc conceptlon of t he  common 
l aw,  ~t IS first necessar! to get  some sense of the na tu re  a n d  functlon of a legal 
system Under one  posslble conceptlon, t he  legal system mus t  speclfy In 
great detall the precise courses of  actlon tha t  ~ n d ~ i ~ d u a l s  a r e  then bound to 
follow In  effect, the s)s tem makes  most of the major  d e c ~ s ~ o n s  abou t  the  
a l locat~on of resources through 1t5 central,  p u b l ~ c  agencles a n d  allows ~ n d l -  
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constant  depreciation; while fit for the  social e r a  i n  which it first appeared,  
wi th  changed conditions it must  now give way  to  a new reality. T h e  l aw ,  it is 
sa id ,  mus t  thus  evolve with the  h u m a n  institutions it governs if it is to 
preserve its own  legitimacy. 

I n  m y  view,  this dynamic approach is often the  wrong w a y  to look a t  legal 
developments  in c a a w  r u l e r  T h e r e  a r e  some  rules for which it is 
possible to observe such social depreciation, bu t  they a r e  exceptions. I n  
~ a r t i c u l a r ,  if we c o n h e  ou r  attention to the  substant ive  principles of prop- 
erty, contract,  a n d  tor t ,  a n d  to their common  law articulation, another  truth 
dominates.  Some rules a r e  good, a n d  some  rules a r e  bad .  Somet imes the 
good rules a r e  old; sometimes they a r e  new.  But  in case after case, the  proper 
result can and  should be reached wi thout  taking in to  account  a n y  alleged 
dynamic element of the common law. Social circumstances continually 
change,  but  it is wrong to  suppose tha t  t he  substant ive  principles of the legal 

7 
svstem should change in response to n e w  social conditions. T h e  l a w  should 
not be a mirror o f soc i a l  organization. I n  pr ivate  la\\. m a t t z l t  can  best ' 

2 

perform its essential function only if it remains  constant.  Social dynamism is 
not an  undes-ture. T o  the'contrary, it is wholly desirable, but  not 

/ best implemented by judicial decision. T h e  desired initiatives come  h ~ t  

viduals the right to make  atljustnients in their o w n  cases only a t  the  margins. 
Such is, for example, the w a y  a system of rigid wage a n d  price controls must  
in principle work. T h e  system sets t he  terms on which exchange can  take 
place; individuals can a t  most opt  ou t  of the  system. Rules with such spec- 
ificity a r e  of course difficult to formulate  a n d  enforce. Yet even if these 
difficulties are surmounted,  it remains  clear that  within this regime tha t  rules 
a s  promulgated have a very shor t  useful life, for  the  legal system mus t  take  
quickly into account the exogenous changes  in supply a n d  
out  its schedules for production a n d  exchange. 

I find another conception of  legal rules more  

u- ' I haw developed this Ihcn~e in many of rn!. recent writings. See, for example. Richard A. 
Epstein, A Theoryof Strict Liability. 2 1. Legal Swd. 151 (1973); Kichard A Epstein, Uncon- 
scionability A Critical Reappraisal. 18 J.  Law 8. Econ. 293 (1975); &chard A. Epstrin, Nui- 
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the  system is to establish with reasona t Y  the  boundaries i n  which 

individual  decisions can  t ake  place f r  in tervent ion and control. 

T h e  point is not t h a t  there  a r e  only individual  decisions u n d e r  this second 
regime a n d  only collective decisions under  t he  f~ r s t .  Ra the r ,  i t  is that  collcc- 
t ive decisions under  t he  second regime a r e  designed to  parcel o u t  the avail- 
able terrain, such tha t  a second tier of  individual  decisions a n d  voluntary  
exchanges can then  determine the  distribution of goods  a n d  services wi thin  
society. Within  th is  conception of the  sys tem,  the  funct ion of the  l a w  is 
essentially threefold, where  for each function there is a n  associated branch of 
l aw .  T h e  first function is t o  determine the  original proper ty  holdings of g iven 
individuals ,  i n c h d i n g  rights over  one's o w n  body. Such  is governed by the  
l aw  of proper ty ,  especially with the  rules for the acquisition of unowned  
things.s T h e  second is t he  l aw  of contracts  (including conveyancing), which 
governs cooperative effor ts  among  individuals  a n d  exchanges  of things tha t  
a r e  a l ready owned .  T h e  th i rd  is the protection of p e r ~ p e r t y  ( and  
their me thods  of  t ransfer)  f rom the  aggression of th i rd  par t ies ;  such is t he  
traditional function of t he  l a w  of torts.  

Looking a t  the  legal sl-stem from this tripartite point  of v i ew,  it becomes 
quickly clear t ha t  there  a r e  many  a reas  i n  which the  legal sys tem need not  
take  in to  account  changes  in either social behavior  or technological pat terns .  
T h e  rules of  t he  g a m e  h a v e  been w o  
pr ivate  parties c a n  t ake  these change 
manipula te  the  rights in self a n d  other  things 
through voluntary  exchanges (sanctioned by  
well be ,  for example ,  t h a t  shifts in relative 
demand  for one  good a s  against another .  Such  shifts will, of course ,  influence 
the  way  in which factors  of production a r e  combined by the  different ac tors  
within the  social sys tem.  Yet  these changes  a re  utterly w i thou t  consequence 
to t he  legal rules t ha t  regulate the  acquisition a n d  t ransfer  of proper ty  rigllts. 
T h e  rules in question give to  each owner  abso l t~ t e  dominion ovc r  w h ; ~ t  they 
o w n ,  a n d  allow all t o  ojjiv (bu t  not t o  compel acceptance o f )  their gootls a n d  
services t o  t he  rest of the  world on  whatever  terms they see  fit." 1 ' 1 1 9  

Q all the  f l e x ~ c e s s a r v  to re.wmd- 
t t c o f ~ f  G o d s  o n  w l ~ a f v v e v  terms seem 

fit permits  a change of t he  levwrs of exchange wi thout  a n y  paral le l  changes  in 
the  yules of exchange.  

T h e  var ia t ions  in individual  tastes a n d  conduc t  can  all t a k e  place within a 
persistent set of legal rules.  I n  the  aggregate they can  a n d  of ten do  constitute 

sancr Law: Corrective Justice and Its Utilitarian Constraints, 8 J .  Legal Slurl. 4 9  (1979 Illere- 
inafter cited as Suisance Law]. 
' See Richard A. Epstein, Possession as the Root of l'itle. 13 Ca. I.. Rev. 1 2 2 1  (1979). 
6 See Richard A. Epstein, lnlentional Harms, 4 J .  Legal Stud. 391, 421-41 (1975). 



major social changes, bu t  in n o  tvay d o  they require,  o r  permit ,  parallel 
changes in the legal order .  

A brief examination of several legal rules s h o \ ~ s  how their justifications 
a re  essentially independent of social changes. 

In  the  l aw  of contracts,  a promisee $ rho  uses force o r  f r aud  cannot  demand  
performance of the promise exacted f rom his promisor. I t  m a y  well be tha t  in 
ancient t imes the threat  of force came  only \r.ith a sii.ord a n d  not \vith a gun ,  
or that  f raud was commit ted in person antl  not by tc lepl~one.  Yct  it is clear 
t ha t  wha t  is wrong abou t  the promisee's conduct is not the  par t icular  in- 
s t rument  chosen either t o  deceive o r  coerce the promisor,  but  t ha t  such 
deception and  coercion compromisetl  t he  autonomy of t he  promisor in the 
f i s t  place.' T h e  legal s!,stem tha t  argucs  that  f raud is bad  onl!. because the  
telephone has  been invented does not know the difference between a moral 
~ r i n c i p l e  and  a technological t idbit .  T h e  fundamentals  of the  f r aud  a n d  
coercion problem a re  tinieless, e w n  if techniques of implementat ion con- 
stantly vary. Anyone is free to argue that  f raud a n d  duress  a r e  in general 
good things, but they canno t  d r a w  an!. comfort f rom demonstra ted changes  
in social behavior. T h a t  rules can a n d  d o  change is of course  a fact;  but  such 
change is not a justification for  either t he  old order or t he  new.  

Another contract principle illustrates the  same point. T h e r e  is in t he  En-  
glish law a rule that says a creditor's \.oluntary acceptance of partial pay- 
ment of a debt  to complete satisfaction will not bar  his action for the  unpaid  
r ~ s i d u e . ~  T h e  reason :.i\,en is that  the  deb to r  recei\.ed no consideration for 
the  original release. Such a rule was  announced in Pi,tnclts caseY in 1602 a n d  

. . 
'See C C. Chesire & C. I-I S. Fifoot. The Law of Contract 78-88 ( i t h  ed 19691 

5 Co. Rep. 117a. 7 i  Eng. Rep. 237 (16021. The crucial passage reads as follows: .'Payment 
of a lesser sum on the day i n  satisfaction of a greater cannot be any satisfaction for the whole, 
because it appears to h e  Judges that b? no possibihty can a lesser sum be a satisfaction to the 
plaintiff for a greater sum. But the gift of a horse, hawk or robe, etc. i n  satisfaction is good. For 

i t  shall be intended thata horse. hawk or robe, etc. might be more beneficial to the than 
the money i n  respect of some circum~tar~ce, or otherwise the plaintiff would not have accepted 
of i t  i n  satisfaction. . . . . The payment and acceptance of parcel before the day i n  satisfaction of 
 he whole would be a good satisfaction in regard of circunlstance of time; for per-adventure 
 arce el of i t  before the day would be more beneficial to him than the whole at the day, and the 
value of the saii,faction is not material So i f  I an1 bound in a0 to pay you f10 at \!'cstminster, 

reaffirmed by the House  of Lords  in Foakes v .  Beer  in 1881." T h e  rule a s  
announced  s t ands  in opposition to t he  earlier Roman  L a w  rule  on the  s a m e  
point which says  tha t  a bare  promise can  release a consensual obligation (or  
any  pa r t  of i t) ," even thouah it c anno t  create a n  affirmative obligation to  
pay some  addi t ional  sum.12 As  a mat ter  of sound business policy, the  En- 
glish rule has  long been condemned a s  a source of great  mischief," which 
has  been confmetl to na r row limits only t h r o t ~ g h  a set of contr ived antl 
artificial exceptions to the  basic legal rule. l4 T h e  s t rong opposition to the  rule  

and you request me to pay you 52 at the day at I'ork, and you wil l  accel~t i k  i n  lu l l  satisfaction o l  
the \\.hole f10, i t  is a good satisfaction for the \\.hole: for the expenses to [I::? il al York is 
sufficient sa~ i~ fac t ion  '' Sole that the examplcs gi\.en i n  this passagr indicate how e;~rl>' the 
exccl~tiona to the rule wrre rle;~rl? ertnhlished. Note too t11:rr wi th resl~crt I n  thrre e s c v l ~ t i ~ ~ ~ ~ s  i t  
<,annot be s:~id that there uzas any form of a 1~;lrg;lin betweell the two ~~i l r t ies,  ;I\ l lw v;tll~e g i \ w  
in exchange for tllr release may be k~m\v t i  and understood by buth 11o1 r t l n ~ n l ~ ~ l l w r . l l r  will1 thr  
release itself. .'A man ma! gi\.e, in  satisfactio~i of a debt of flOO a horae of the \,:due ol' live 
pounds, but not five pound,." Sibree \. Tripp, I S  hl. & W. 23, 38, I53 Kng. Rev 745, 752 
(1846).  And the acceptance of 101 on the dollar is treated as an rquivalmt of the dollar, i f  made 
*fore the original obligation is due. The pretense of equality thus intrnduces a jxrring 
note of fornialisni into the legal synteni, as consensual releases are valid ~fc:i\t i n t < ~  one for111 but 
not into another. 

The criticism of the I<nglisl~ rulc is not that formalism ic b:ld per ,v, but that i t  is n mist.lkc to 
use as formal devices event, that are not w k l y  and u~~;m)biguouhly intended to pcrlornl that 
function. The requirement, for rxample, that a rrlra\e bv i n  writing need 1101 I ~ ~ d c s t r u c t i ~ r . ,  nor 
one that some form of words I)c used, i f  dune with certain forn i i~ l  classes uf ronlr;lct, :is 
~n Roman times. See Gaiub. Inrtitutra. Book 111, $ 169. at 209 (Franciscle Zuluela tranh I')46). 
concerning the release of the verbal contract (i.e.. formal1 u l  stlpulatlon I)? :lnotllcr vvrllal 
contract, knoa.n as acrrpli lafio. 

9 A C 605 (1884). A case, by the \\,a?, in  which the overtones of fraud by tllc original 
debtor are present. 

" Caius, supra ~iote 9, at Book 111. 5 169-170 The baxc position was, i n  cfferl. thnt rerlain 
formal obligations only be releasrd by other formal acts, but that consensual obligalinns coukl 
be released by words alone, A t  no (mint does the doclr i~ lc  of cunsicleri~tion enter into the piclurc. 
The explicit requ~rcnient of form;~l releawb I.;, moreo\.rr. f;ir les\ misrl l iv\~ous th;lrl ;I rulc 

/treating something xhic l i  nn 1t3 f ~ e  looks functional but whtch, i n  fact, is made to servc formal 
purposrs. 

' ?  For the Koman rule, see Caius, srrpra note 9, at Book I V ,  1 126, at 285, for nn Anicrican 
r a e  on the same ~ralnt ,  we C~l l ingham v. Rrosvn, 178 Mass. 417. 60 N.I.;. 122 (1901) 
'I See the di,sent on Lord Blackburn i n  Foakes \.. Beer- "IAll l  men of I ~ u \ i n r \ \  . . do 

rcc,lgnirc and art on the ground that pronlpt paymellt of a pnrr 111 their l irmilntl mil!. 
bc nlorr I)cncficlal 111 them th;ln i t  n . ~ u l d  be to insi,! on their rights .LIIII ~11Iorce pihyniull 01 IIIC 
,,.hole. 9 h .C .  at 622, quoted with approval i n  Chesire I(. Fifool, rlrpru nutc 8, ;kt XU. 

l 4  The common technique employed involved a reorientation of the doctrinc o l  c tmsidrr ;~ l io~~.  
As formulated the doctrine \\.as designed to l imit the class of promisesprinlu foric enfurrrxl l lr l o  
those which ivere embodied i n  barga ins~xchanpes  i n  which each party gave u11 sumrthiny ill 
order to get someth~ng i n  return, i n  the normal case of equivalent value. Yet ill r n  rffclrt l o  
circumvent the release rule, transactions were cast into the form of :I bargain even thouy l~  thr  

themselves knew that no equivalents were being exchanged. Scr generally Lon  I.. 
Fuller. Consideration and Form, 41 Colum. L Ke\~ .  79911941). The clever u% of con4era l iun  
is much in evidence in release cares. Thus the de\,elopment i n  Sibree v l ' r ~ l ~ p ,  I S  M. & W. 2.1. 
153 Eng. Rep. 745 (IR46), where it \vas held thnt substitution of a check for a I~anknote would 
eacapc the rule in I ' i ~ l ~ ~ l ' ~  case. Nore that such a clev~c.t~ I ~ ; l r l  bw11 rejec1c.d In  the e:trlicr I-:I%' 111 
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in the modern American cases, has not, however, completely overthrown it. 
The moral of the matter for these purposes, however, is that the old English 
rule was, and \\,ill b e m f e r i o r  to the Roman rule, for the simple 
reason that, whatever the ruminations of the judges, it goes against the 
shared expectations of business parties to these common transactions. That  
the Romans dealt in sestcrces and slaves, the sisteenth-century merchants in 
malt and tobacco, and the twentieth-century businessmen in elaborate 
multi-national transactions has nothing to do with the matter. One can 
somewhat vainly hope that the legal strength of a rule as inefficient and 
inconvenient as that in P i m c l ' s  case will depreciate in value over time. But 
the arguments in whatever terms for or against the justification of this rule, 
like so many others, do not depend in the slightest upon the changed condi- 
tions of commerce from ancient Rome to the modern day. 

C. Trespass l o  Laud 

A similar point can be made with respect to the rules for trespass to land. 
The Lvrong invol\.ed is, pri~~rafacit.,  the entry of land owned by another. One 
justification for the entry is consent or permission; another might be the 
abatement of a nuisance. That  the land may be used to farm hay in one 
culture and to hotrse electronic installations in another is as  irrelevant as  it is 
dramatic. The rules with respect to real property and its unauthorized entry 
are very old, and they are very constant. They may be wrong or misguided, 
but if so, the reasons for change are as good now as n.hen the rules were first 
formulated. 

The basic theme of this paper carries over \vith undiminished force to 
more controversial subjects. Onc central issue concerns the recurrent tension 
between the principles of ne~lipence and strict liability in cases of harm 
intlicted upon strangers. What is striking about this debate is that the essen-- 
tial arguments have been made in exactly the same fashion both in modern 
and in Roman times. In both s!.stetlls the central choice has been seen as one 
between a system of strict liability with defenses and one in a.hich thepri , )~a 

farit. case requires, in addition to proof of causation, proof of wrongful 
intention (dolus) or negligence (ctllpa). l 5  In both legal systems, arguments for 

Cumber v Wane. I Strange 426. 93 Eng. Rep. 613 ( l i 2  I), a \.iew that \\.as later rrsurrected by 
the English courts in D A. C Buil~lers. 1.1d \.. Rers, (19661 2 0. B. 617. At no point in the 
h~storical debate h a w  the changed cirrunlstanres of commerce ~nfluenced thr discussion of the 
issue 

I '  For ;I clear slatenlent of the di len~ma in the English conlmon lair, 5c.e the opinion of Lord 
Blarkburn In Fletcher v .  Kylands. L K .  I Ex. 265 (1866). An crtensir.r discussion of the same 
ronllicl is found In O \V. tiolmes. Jr . The Common Law. Lecturr 111 (18811 The Roman 

% 
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strict liability always dwell on the need for the protection of individuals 
against the harmful invasions of strangers. Likewise, the case for intention 
or negligence always rests on the familiar ground that an individual should 
not be held responsible for consequences that he did not wish to bring about  
and which he could not control. In both systems there is marked evidence of 
the same sources of intellectual confusion. The  Romans, for example, never 
fully grasped the way in which affirmative defenses should be incorporated 
into their system of tortious liability, and much the same, as I have argued, 
is true of the modern common law rules. l 6  Both legal systems were unable to 
determine the best way in which to mesh the distinction between negligence 
and strict liability with that of direct and indirect harms: both made too 
much of the notorious distinction between trespass and trespass on the 
case." In  both systems the debate ovcr fundamental issues is always cast in 
terms of the constant and recurrent features of human actions and their 
relationship to individual responsibility, and in both attention has been paid 
either to the similarities or differences between the principles of legal and 
moral accountability and to the distinction between civil anti criminal liabil- 
ity. 

The  changes from Roman times to the present are immaterial to the legal 
issue. What is the frequency of such wrongft~l acts? What is the appropriate 
level of compensation for them? What are the common instrumentalities by 
which harm is i n f l i ~ t e d ? ' ~ ( I t  is characteristic perhaps of Roman culture that  

materials are collected in F. H.  Lawson. Negligence in the Civil Law (1950), which contains, in 
addition to an  able discussion of many of the basic issues. the key Roman Lexb from the Lex 
Aquilia, Digest I S ,  part 2. See id. a t  81. 

I b  Thus in the Lex Aquilia. the organization of the text is such that they first consider thuse 
excuses and justilkations for harm that are based upon the wrongful conduct of the plaintiff 
(i.e., as  in cases of self-defense) Dig. I S .  2, 4. Lawson supra note 16, a t  8 1-2. These are treated 
as  siluations in which the harm in question is nut unlawful. The  text then goes on alnlust 
without a break I U  hold that there is no unlawful conduct in si1u;ltions in which l l~e re  is no 
negligence, an approach that brings out a wholly different conception of excuw and justitica- 
tion. Dig. IX,  2. 5. Lawson, strpra note 15, a t  83 The same switch in the logic of excuscs and 
justifications IS found in the more modern cases, which are marked by a shift of harm attribula- 
ble to the default of the plaintiff, to harm which the defendant caused wilhoul negligence ur 
intention. For a discussion of the difference in the two conceptual approaches, see Kicllarcl A. 
Ep,tein, Defenses and Subsequent Pleas in a System of Strict Liability. 3 1. Lt.gal Stud. 165, 
169-79 (1974). 

" The distinction between trespass and case, as  it finally evolved at  common law, was one 
whereby actions for trespass lay for the direct and immediate application of force against the 
person or property of another, while case lay for all other harms, including throwing the log in 
the road where another could trip upon it. See, for example, Reynolds v. Clarke. 1 Strange 634; 
93 Eng. Rep. 747 (1726); for the best account of the tangled history, see M. J. Prichard, 
Trespass, Case, and the Rule in Willianls v .  Holland, 22 Camb. L.J. 234 (1964); see generally 
Charles 0 .  Gregory, Harry Kalven, Jr.,  & Richard A. Epstein, Cases and Materials in Tor t  
54-63 (3rd ed. 1977). 

' *  Such are, of course, the type of questions that economists like to ask. See, for example, 
John C. VerSteeg, Strict Liability and Judicial Resources, 3 J .  Legal Stud. 217 (1974). See also, 
Richard A. Posner, Economic Analysis of Law 143 (2d ed. 1977). 
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There  a re  of course differences bet\reen the nineteenth and  twentieth 
centuries. Yet even if it could be demonstra ted that there is a greater propor- 
tion of indirect sales now than then,  thc  point is still i n~mate r i a l .  Sucll 
evidence shows only that there \\.ill be today morc cases in \vhicl~ thc possible 
abrogation of the  pri\,ity doctrine {rill mat ter .  It does not sho\v ho\\. ally 
case, to \vhicll the  pri\.it!. dclensc r n i ~ l i t  be npl)lied, alloultl be trcatctl. T h e  
justifications for or against t l ~ c  I l r ~ ~ t ~ r i ~ g s t j r  decision in no \\:a! ciepend upon 
modern marketing conditions. Indeed. N e ~ r t r i ~ t g s r ~ ' ~  intellectual predeces- 
sor ,  i l lcPhrrson I!. Blrick, contains a n  instructi\.e, but futile challenge to 
Cardozo's repudiation of the pri\.it>. limitation in negligence (as opposed to 
implied warranty) actions. Jt~clgc Bartlett  snit!: 

In the ca.w at bar the tlciectivc \vlirel un .III automobile moving 0 1 1 1 ~ -  eigl~t miles an 
hour was not any mure tl;mpcroui to the orcul~nt~ts of the car t l~ :~n  ;I sin~il;lrly 
tldective \vl~cel would bc to the ~]cctlll:irlt.; of ;I c;trri:~ge d r ;~ \v i~  by ;I Ilorsc ;tt the a;tme 
speed; ; I J I ~  unless llw cirurlr h v c  b w n  a11 \vrong 011 !his q~lestioll L I ~  10 the present 
timc there \vould be lisl~ilit? to str;lngcra to I I I C  origin;il sxle in the case of the 
horsedra\w carriage." 

I;. d s ~ ~ r ~ r r p l i u r r  of Risk 

T h c  same  basic theme is illustrntcd b!. the transformation of the assump- 
tion of risk whose t..\.cntieth-century decline is e v c r y ~ l ~ e r e  on the  lace of the  
law. Illustrati\#e of the transition a rc  t \ ro  decisio~ls by the Wisconsin Su- 
preme Court .  The  first, O'Slrru 2,. Luzv~~,' . ' t lccidetl in 1921, recognized that 
the defense \\,as a conlplele bar to the   lain inti if's actions in automobile cases. 
T h e  second, W ~ C o ~ ~ i l l c  2'. Slule  Furnr .Ilrrlrrcll ;lrrtonrobile I ~ r s t r r ~ t ~ ~ c e  Cojjr- 
purry," some 4 1  years later,  revcrsctl the  rule a n d  refused to allow the 
absolute defense, holding t l i a ~  comlxtrati\ ,e negligence principles a l j ~ ~ l i e ~ l  
exclusively to this area. As Iwnefits our  t l ~ e m c ,  the importnrlt ,joint concerns 
the justifcation for the change in liability rule relied upor] b!. tile C o l ~ r t  in 
~ l l ~ C o ) ~ ~ ~ i l l ~ .  

:' hL;~cPllrrsm \.. Ruirk Alolur Co.. 2 l i  S.5.. 382. 1 1  I S.E. I050 (1916). I n  t h ~ s  contr.xl  i t  
canno1 be argued lIx11 Bilrtlr~~, J . ,  i i  w r u n g  on 111c prourld, Itrat automobiles could trr l l  be 
dr~\.en at speeds murh in  erccss uf 8 milrs pcr Jnmr wl~ilr ii~rriapn arc In  perlrral runfincd lo 
much  lowcr sperd>. First, this n rgumcnt  i w u l d  rrquire the distinction betncrn carriages a n d  
autonurbilrs lo b~~mainlainrcl. \ ~ I I C I I  t he  very l l ~ r u s t  of l l w  Cardor,, opinicnn is that t l ~ e  ra.o t\.l,cs 
uf CI.W WOUIII 1 ~ .  In j ~ r i n ~ ~ i ~ ~ l e  > I I I > J ~ L I  t o  I I J C  w n c  rule,>. Second, this I;r)e of arK&ln>~.nl iRilorc5 
the fact Ilia1 luwer s l ) eds  ;ire ;~lu..i!.> :lrsociatrd \\.ill1 very h i ~ h  risks uf acc idrnr  for Ilur je .  
clrawn carri;~ges 

?' 1 7 5  iris. 456, 13.5 S.\\' 525  ( l ~ i ? l j .  

:' 15 Wis. 2d 3 7 4 ,  113 S . \V 2d 14 (1062). 
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Modern, highly powered vehicles, with the ability to periorn~ at great speeds, are 
capable of inflicting vast destruction and personal injury. In view of the seriousness 
of many injuries, and the burdens falling upon the community as well as the individ- 
uals and families affected, it is doubtful whether the type of consent or acquicsence to 
danger, heretofore called assumption of risk, should be permittud to cut off com- 
pletely the right to recover t l amage~ . '~  

T h e  points a b o u t  accidents are  of course odd  a n d  the  reference to  changed 
conditions window dressing. A strong, even overwhelming,  case can b e  
made  that  automobile dr iving was safer in 1960 than  i t  was in  1920 because 
cars and  roads  both improved with time. There  were, pe rhaps ,  more auto- 
mobile accidents in 1960 than in 1920, bu t  Lhe figure counts  for little unless 
corrected, a t  the  least,  for  the  differences in  milcs dr iven,  something clearly 
necessary in any  systematic study of motor vehicle safety. T h e  reference t o  
uncompensated first-party losses, so clearly reminiscent of Justice Trayrlor's 
famous concurrence in Escola v .  Coca Cola Botllitlg C o m p ~ n y , ~ '  is eq t~a l ly  
odd ,  given the  increased availability a n d  extent of worker's compensat ion,  
health, and  disability insurance in 1960 a s  against earlier dates .  T h e  entire 
discussion abou t  changed conditions can be exposed for the  e m p t y  shell t h a t  
it  is by noting tha t  the  McConville rule remains unshaken in  1980. 

T o d a y  ca r s  a re  getting smaller a n d  safer,  roads  a r e  better t han  in 1960, 
driver education is more entrenched in the  high school c u r r i c u l u n ~ ,  a n d  
first-party health a n d  disability insurance a r e  more prevalent .  Assumption of 
risk, however ,  has  not m a d e  a comeback. T h e  court  in  McConville rejected 
assumption of risk because it  d id  not  like tha t  defense. Changed  conditions 
were a n  excuse, not  a reason. T h e  court preferred collective control ove r  
individual volition as a n  organizing principle of the  l a w .  

3 
H. La,rdlord Tertattt 

O n e  fur ther  illustration d r a w n  f rom the l aw of landlord t enan t  renfrvms a 
conclusion tha t  should by now be apparen t .  I n  J a v i n s  v .  Firs t  Nal ionul  
Realty C ~ r p . , ~ Q h e  D. C. Court  of Appeals,  per  Wright ,  J . ,  held " that  a 
warranty of habitability, measured by the s t anda rds  set o u t  in the  Housing 
Regulations for the  District of Columbia,  is implied by operat ion of l aw into  
the  leases of u rban  dwelling units covered by those Regulat ions  a n d  t h a t  
breach of this war ran ty  gives rise to the  usual remedies for breach of con- 

26 Id  I I  1S2-81. 113 N . W .  2d at 19 . - . - . - -. -. , - 

1' *.Those w h o  suffer i n j u r y  from defective producb are unprepared lo nlecl is.< conse- 
quences. The cost uf  an injury and the  luss of time or hralth may be an uverwhelmin~ Inl~hr- 
tune  to the person injured, and a needless one, for the risk of in jury  can be insured by ills 
manufacturer and distributed amung the  public as a cost uf doing business." 24 Cal. 2d 4 5 3 ,  
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tract." T h e  decision in this case thus  r e ~ e r s e d  two  "f the  essential traditions 
of a n  Anglo-American lease law. I t  treated the question of habitability a s  a 
mat ter  of public policy, not pr ivate  agreement ,  a n d  held tha t  t he  tenant  
could, contrary  to the  traditional rule on indeperldent promises, defend 
againsl a n  action for  the  rent by shotving that  the lalldlord ivas in breach of 
his judicially imposed  obligation^.'^ T o  justify its new set of rules,  the  court 
sought t o  show the obsolescence of those rules that  it d iscarded.  

The assumption of lantllortl-tenant lo\\,, tierivcd from fet~tlal property la\\,, that a 
lease primarily conveyetl lo the tenant an interest in land may hitve been reasonable 
in a rural, agrarian society; it may continue to be reasonable in some Iezes  invol\,ing 
farming or commercial land. In these cahes. lhc \vdue of the lease to the tenant is the 
land itself. But ill the case of the modern al~;trtn~ent d\veller, the value of the lease is 
that i t  g i \w  hini a place to li\,e. ?‘lie city tlwellcr \vho seeks to lease an ap:tr\nlcnt on 
the third floor of a tenement has little intercst in the 1a11tl 30 or 4D feet belo\\,, or e\.en 
in the bare riglit to po~s~saion within the four \valls of hi, ;tpartme~lt. \\:hell Amer- 
ican city tlwellers, both rich and poor, seek 'shelter' totl;ty, they seek a \veil knoivn 
package of goods and servicej-:I package which inclutles not merely walls ancl 
ceilings, but also adequate hrat,  light and ventilation, scr\ticeable plunlbing 
facilities, secure windows alld door,. proper sanitatior~, ant! proper maintenance . . , 

Some courts ha\,e rcali7c1l th;tt ctrt:~ir~ of the olrl rulea or prolJc.rty la\\' go\,erning 
leases itre i n a p p r ~ p r i a t ~  for today's transactions. In order to reach results Inore in 
accord with the legilimate cspcctatiorr~ of the parties ant1 the standards of the com- 
munity, courts have bee11 grxlunlly introducing more nlotlern prece1)ts of contract 
law in interpreting leases. Procectling piecrmeal has, ho\\,e\,cr, led to coniusion 
where "tlecisions are frequently conflicting, not becauar of a healthy tlisagreement on 
social policy, but because of the liltgcring inlpact of rules \vl~ose policies are long since 
tleatl. " 

In our jtrd~nlenl the trend towtrd trcatirl~ leases ;la contracts is \\rise and 
conaitleretl. Our holrlinn in thij c ~ e  rctlects a belief th;rt leaies of url);ln d\\.clling 
unit3 ,ltould be interl)rele(l and condruetl like any other contract.30 

T h i s  account of history h a s  little more  than  fantasy to  commend  it .  T h e  
tlistinction between the lease a s  contract antl  the lease a s  conveyance has  
nothing to  d o  with this d ispute .  T h e  older rules of  inclepentlent covenants 
antl  raven1 entptor were  applicable not only to  agrar ian leases but lo  t he  
u r b a n  lcascs of medieval t imes. Both rules,  moreover,  were a lways subject 
to variation by contract ,  if such were desired by the  parties t o  t he  particular 
ar rangement .  T h e  very fact t ha t  typical u rban  leases often d o  not contain 
provisions a t  variance with the  older rules is evidence that  the tlistributiotl of  
risks contemplated by the  older cases continued to work well in a modern 
setting. T h e  leases a r e  not  obligatory, a n d  the  nlarkets are  highly competi- 
tive. T h e  i rony of Jov i~ r s  is all too appa ren t .  Judge Wright  announced  tha t  
fixed "property rttles" must  yield to contract rules. Y c t  by over turning the  
s t anda rd  lease on public policy grottntls, he mandated the  use  of the  very 
fixed packagr s  of r i g h ~ s  independent of  volition so characteristic of the proP- 
er ty  rules he  had  just re jected.> '  T h e  real questiotl is, since a lease (likc. a 
conveyance) . i s  contractual,  do  we  believe in freedom of contract?  Jut lae  
Wright  does  not.  H e  tries, for example ,  t o  escape the  usunl contractual  rules 
by noting that  the  tenant  cannot  be  expected to inspect for latent defects 
before renting a n  apa r tmen t .  T h e n ,  recognizing that  the  condition of    no st 
subs t anda rd  premises is perfectly obvious ,  lie co~lclucles t ha t  i t s  rules should  
apply  in cases of obvious defects a s  well,  because "the law mus t  t ake  note o f  
the present housing shor tage.  T e n a n t s  m a y  have n o  real a l ternat ive  to accept 
such housing \vith the.expectation tha t  the  landlord will m a k e  the  necessary 
repairs.  Where  this is so ,  c a v e d  entplor mus t  of necessity be  rejectecl."" 

T h e  point ,  therefore, comes d o w n  to the familiar,  confusetl  argumellts 
against t he  enforcement  of s t anda rd  form contracts ,  even in  comllctit ive 
markets .  Here  the  linkage between Jnzlitts antl  l letztti t~gsrtt  (up011 which 
Jaz'i,ts reliesJ3) is most manifest,  because ,  a t  their core. I)otll cases  represent 
the repudiat ion of the  principle of freedom of  contract ,  wh ich ,  a s  noted 
~ ; r r l i e r ,  tlocs not tlrpcri,l f o r  it5 vali~litt ion 11pon the  p;trticul;rr social condi- 
t ions of one age  or another .  Mttch I ~ o u s i ~ l g  wit? lxttl bcl'orc tlle Ju r l i~ r s  tlcci- 
sion; m u c h  has  become urorse because of it. 

" LVhat counts as a rule of properly i n  the traditional aense of that term is well illt~alralccl by 
the ru l e  in Shelley's case, I Co. Rep 88b, 76 Eng. Rep. 199 (1581). I t  is called n rule of prol)erty 
because the language ofa grant IS construed in accordance with a hxed formula, which alrlrlir 
e\yn ;(the results art at variance with t h e  intentions of thr grantor. The simplest aplllicalioa of 
the  rule provides that a grant to A for life remainder to A's heirs creates thr fee siml)le allrolule 
i n  A and not n life estate i n  A and a contingenl renraindrr lo his heir. ... - . 

3 1  Ja\.ins \.. First National Realty Corp , 428 F.2d at n.18. 
I d ,  at 1076 n 19. 
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, 

- ~.~~ 
conduct in conformity with the custom of one generation is acceptable con- 

1 duct in the next. The principles for the implication of terms, I believe, 
1) remain constant over generations. Yet the specific rules of conduct so im- 

plied will vary with time and with place. At one level, therefore, the major 

1 part of the thesis remains secure. At another level, it is subject to sensible 
modification. 

/j 
B .  R e r i p r o c a l  Benef i t s  j /  

tive rules of common law. It should not be assumed, however, that courts 
would do well in all situations to ignore changes in social circumstances in 
coming to legal decisions. Indeed there are several instances in which these 
changes play a kev, but limited, role. 

A. Ctlstotn 

-. As argued in the previous sectlon, the ments of freedom of contract In no 
way depend upon the accidents of time and place. Acceptance of that basic 
principle will not however put an end to all contractual disputes. I t  remains 
to discover the terms of given contracts, usually gathered from language 
itself, and the circumstances of its fornlation and performance. Even with 
these aids, many contractual gaps will remain, and the courts will be ob- 
liged, especially with partially esecutcd cont ra~ts , ' .~  to fashion the ternls 
which the parties have not fashioned for themselves. T o  fdl in the gaps, the 
courts have looked often to the custom or induqiry practice. The  judicial 
practice makes good sense, and for our purposes introduces an element of 
dynamism into the system. Consider the law of medical malpractice, which, 
even today, largely determines the physician's standard of care by customary 
tests35 that can be kept constant over time. But it by no means follows that 

A similar distinction can be applied to the law of torts. In a recent study of 
the law of nuisance, I attempted to show how the appropriate legal princi- 
ples were best generated by a combination of corrective justice and utilita- 
rian  principle^.)^ The corrective justice principles had the stable characteris- 
tics found in the rules developed in the first part of this paper. The prohibi- 
tion against the invasion of the land of another by smells, noise, gases, and 

" The reason why partially executed cuntracts present occasion where courls should try to 
mnkc some sense uul of all imperfect agreement, is that the option of simply calling the contract 
off nu longer is a viable one. This is especially the case where there is no possibility of returning 

to the status quo antr, as where services have been rendered, or goods have been or 
consumed. 
" For a more detailed treatment of my views on this subject, see Richard A. Epstein, 

hlrdical Malpractice: The Case for Contract, 1 Am. Bar Found. Res. J .  87 ,  108-13 (1976). 

" Epstein. Nuisance Law, Ivpro note J,  at 74. i9 .  82-87 
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the like is a fixed requirement of justice that is independent of time a n d  
place. In  addition to these corrective justice rules, however, the law of 
nuisance rightly contains explicit reference to the re!a>ve costs and benefits 
of certain activities which shift continuously between persons a n d  over tirne. 
The  legal response to these activities is governed by the so-called '%ve a n d  
l e u  rule, which requires all individuals to tolerate the low level of @ ' I'J* 

nuisances created by their neighbors, even though all such nuisances would 7 
4 

be actionable under the rigid corrective justice principles. In effect the jus- 
tification for this approach is that all parties concerned are better off if they 
are forced to relinquish their causes of action for these minor invasions, 
given that each will thereby be free to inflict such low level harms upon 
others. T h e  implicit in-kind compensation for this forced redefinition of 

k" ~VJI 
property rights is, or so I would argue, sufficient to oust the oltlcr corrective h w  J . . 

justice rules.37 
Once these redistributions are tolerated, there is still the further question 

of which kinds of harms should be governed by the live and let live rule. O n  (tqIv 
this question, there can be a great deal of variation in response to social 

v 1 

conditions. Where income levels are low, it may well be appropriate to 
permit substantial levels of pollution as each person is better off suffering the 
harms inflicted by others because of the increased freedom of action that Ile 
receives in exchange. There are also questions of the relative costs of the 
avoidance of the harms in question. The  smells of horses may be acceptable 
where they are essential to transportation, but they may be viewed in a very 
different manner in an  age dominated by the automobile. A good common 
law judge may and should accept the lixed principle of live and let live, 
subject to the vital c a v e a t  that activities within the scope of this constant 
principle will change as circumstances change. 

There is yet another source of <Jd" deprec on of common law rules that 

ought to be observed. In many circumstances, the judges work in "second- 
best" situations. T h e  common law, for example, has long recognized a large 
proliferation of legal interests or estates in any given parcel of land.3"ome 
of these interests were vested in identifiable persons. Others were made 
conditional upon the occurrence of certain events, and still others were for 
the benefit of persons yet unborn. A rich ~rofus ion  of interests in any parcel 
made it difficult, i f  not impossible, for any purchasers to acquire absolute 
ownership in land. The large number of potential sellers made it difficult to 

37 Id. at 74-94. 

" For an excellent modern account of the common law of estates, see Thomas F .  Bergin & 
Paul G. Haskell, Preface to Estates in Land and Future Interests (1966). 
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negotiate a transfer,  because of the high transaction costs involved. T h e  
absence of a n  identifiable seller (as with interests in unborn  persons) made  
other  transactions simply in~possible .  I n  partial response to this problem, the  
English cour ts  developed a rule against perpetuities which invalidated some 
future  interests contained within the  grant ."  By the  L a w  of Property Act, 

'G 1 9 2 5 , ~ "  all legal interests in England \\,ere abol ished,  except for the  fee 
simple a n d  the term of  years.  Holders  of the  rich variety of contingent 
remainders  a n d  executor! l imitations could no longer prevent  the  tenant  in 
possession from selling the  property to third p;~r t ics ;  indeed the  tenant  in 
possession was  authorized by the s ta tute  to conve). o u t  the  fee simple, a n d  
the rights of the various remaindermen were  limited to a trust fund created 
ou t  of t he  proceeds of sale." 

Within this new leral regime, it scenls qui te  permissible for a common  l aw 
j u d g e  to reevaluate the  desirability of the  perpetuities rule.  T h e  great objec- 

tion to  t he  rule was  that  it frustrated the  grantor 's in tent ;  the  justification for 
t ha t  frustration was  the need for the  alienability of l and .  T h a t  last objective 
was  achie\.ed in a far more aensiblc a n d  direct \Yay by the  L a w  of Property 
 act^.^' IS there, therelore, any  fur ther  justification for the  retention of the 
rule against perpetuities now that  its function has  ceased? T h e  rule in fact 
has  largely been displaced by s ta tutory  reforms a n d  by draf t ing techniques. 
Bu t  English common law cour ts  showed a real reluctance to upset a settled 
rule of law without a clear lead f rom the  legislature. 

Radical revision in one area  of l a w  thus  has  major  impacts  upon other  
areas  of l aw .  Such revision, therefore, raises t he  question,of whether  fur ther  
changes a re  ~ust i f ied ,  a n d  whether  they should be  implemented by legislative 
or judicial means. With  the rule agains t  perpetuities there  was  little judicial 
willingness to abolish or modify the rule even after i ts original justifications 
were undercut  by statutory reform, a n d  the  subsequent  (if mistaken) changes  

I Y  I n  its classical form the rule read ar follo\v,: " S o  inlerest is good unless it ve i l ,  i f  at all, not 
later than 2 1 yearsalter rome life i n  bcinp at the crealkon of the interest." Id. at 183. The mosl 
exhausli\.e treatise un   he subjerl is John Chipman Gray, l'lle Kulc against Perpetuities 8 201 
( 4 l h  ed. 1942).  No one (whether or not a Me in being) \vould ever defend this rule on efficiency 
grounds. lndeed the moil eminent t\venlicth-rentury cxposilor of the rule.  the  la!? \\:. Barton 
Leach, made a career of denauncin~ the rule. See. for example. \ \ I .  Barlon Leach. I'erpeluities 
Legislation, hlassachusetts St>le, 6i Harv. L. Kev. 1349 (195.1). 

'O 15 & 16 Geo. 5 .  c. 20. 
" See generally R. E. hlegarry 91 H. \\'. R. Wade, The Law of Real Properly, esp 139.48 

(19661. 
" Thc English slalule, while n u t  passed in an? slaw in this country, given (hat the rule 

applies loday not so much lo land b u t  lo equitable inleresls behind a trust. Surh has indeed 
led to a reevaluation of the rule, see, for exanlple. Lewis h1. L. Simes & Allan F. Smilh, Future 
Interests 8 I 1  1 7  (2d ed. 19561, but usually proposals for ils abolition are wi th  the invention of 
n e w  ralionales for the rule. See i d .  Much piecemeal lepislaiion on the rule has been passed 
especially in the 1960s. See generalh. Robcrl J .  Lynn. The Modern Rule against Perpetuities 
(1966). 

of the  l a w ,  a t  least in Eng land ,  came in the  end  th roug  egislation. ' I n  
Qr e s t  s situations such a s  this, there  is a case for legal change,  bu t  it In n 

upon vague a n d  inaccurate  assertions abou t  dominan t  social institutions ant l  
practices found in earlier cases bu t  upon a precise demonstra t ion o l  a c lear  
change in the appropr ia te  legal universe. H o w  cour ts  should  respond to s u c h  
changes in principle is never  c lear ,  bu t  in these cases, a t  leas t ,  little can  be  
gained from any  insistence upon  the  timeless na tu re  of legal principles.  

IV.  W H A T  A c c o u ~ ~ s  FOR LEGAL CIIANCE 

T h e  discussion of common  l a w  rules in t he  last section of th is  paper  h a s  
deal t  exclusively with the  normat ive  aspect of the subject .  I t s  largel!. nega-  
tive results have,  ho\vever,  cqtt;tlly negative impl ic ;~t ions  for t h e  p o s i l i ~ v  

clnim tha t  the  common  l a w ,  whe th r r  in its static or t lyn;~nlic aspects,  rc- 
lentlessly pursues a n y  single value. T h e  point can be  made  a b o u t  the  protec- 
tion of l iberty, or abou t  t he  promotion of efficient!,. N o  one  to m y  knowledge 
has  developed the  descriptive claim that  the common  l a w  never  wave r s  in it 
protection of incliviclaal l iberty. s u c h  a clainl is macle for efticiency, a n c l d  
painfully false. J4 

T a k e ,  for example ,  t he  question of whether  a manufacturer  a n d  consumer  
shouiti be  allowed to exclude by contract t he  implied w a r r a n t y  of fitness 
between them.  Such a rule  could be either efficient o r  inefficient b u t  not  
both .  N o  change in social conditions can  account  for a n y  dr i f t  in legal 
approach.  I n  par t icular  t he  greater  technology a n d  complexity of modern life 
d o  not account for the  a b a n d o n m e n t  of the  traditional legal ru les .  O n e  clear 
point is t ha t  technological sophistication reduces the  costs of voluntary  
transactions, a n d  thus  decreases the need for public in tervent ion.  A second is 
that  complexity in some p roduc t  features leads to simplicity in others .  Auto- 
nlol~ilcs totlay a rc  t l o~ tb t l r s s  more  complex th:tt~ in pre\.iotts years ;  yet t h r r r  is 
no question that  modern ignition devices a r r  easi1.r to ope ra t e  t han  the  
cranks  usctl on  the  earlier models. Not\vithstanding t h ; ~ t  t he  case  for c o w  
tracts is, if any th ina ,  more  propitiotls today than  ever  before. w e  find tha t  in 
the  nineteenth ant l  ear ly  twent ie th  centuries the  exclusions were  generally 
permitted. \vhile today they often a re  not.  H o w  in p o s i l i v r  t e r m s  can  one 
account  for this shift  in development  when by nss t~nlpt ion t h e  botly of  com- 
mon l aw rules promotes  economic efhcienc!.. 

O n e  possible line of a r g u m e n t  is that  there often is ;tn initial  sltaketlo\vn 
period. As the  rule5 crystallize they a r e  subject  to such pressures  ant1 criti- 
cism that  they change  \vith time. B y  this a rgumen t ,  t h e  sys tem m a y  not Or 
efficient in its initial s tages ,  bu t  nonetheless beconles efficient ove r  t ime  nit11 

" Perpetuities and Accumul:~lions A r l ,  rli. 5.5 (106.0. 
" See, for example. Posner. slrpnr note 2 ,  ;t1 i63-64. 
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the correction of its original errors.  T h e  papers  of Rubin a n d  Priest a r e  
designed to show that  such mechanisms of correction exist a t  common  law 
wholly apa r t  f rom the  intellectual preferences of the  judges tha t  decide cases. 
Others  n i n .  see the transfornlation a s  the  product of a more  conscious pro- 
cess. 

In  order  to defend the  efficiency thesis, there must  be  efficient rules. In  
m a n y  areas ,  however, e~pec ia l ly  consumer  warranties,  evidence suggests 
that  the  shil't is in the  other direction.4s In  this connection, it is especially 
important that the rules discussed in the  earlier section were all chosen, by 
design, to deal with one substant ive  mat ter  on which the  descr ipt ive  theory 
of economics has  a great (leal t o  say.  J a v i ~ r s ,  a n d  its progeny, for example, 
involve the  restriction of freedom of contract in residential leases. N o  econ- 
omist could ever suppor t  such restrictions on the  basis of efficiency. Rental 
markets  a r e  intensely competititre. T h e  condition of the premises is obvious 
to  almost everyone a t  the  time the  contract is made .  Individual  instances of 
f r aud  a n d  niisrepresent;~tic,n occur ,  but surely not in every,  or eve11 most,  
lease transactions in \Vashington, U. C Remedies for f r aud  a r e  welcome, 
but  it is a classic case of overkill t o  insist that  a \vllole host of contractual 
terms be  prohibited because they might be abused in some cases; surely 
rescission and damages  in t he  individual case a re  more appropr i a t e  in the  
absence of powerful evidence of widespread abuse .  In  these circumstances, 
t he  market  must give the  best nllocative answer .  Judge \\'right's remarks  are  
sophomoric in any serious analysis of the  problem. T h e y  gain influence, but  

T h e  assumption of risk cases a r e  somewha t  more  complicated,  but  they 
too illustrate the sanle general pat tern .  T h e  point of the  defense is that 
intlivitluals are allo\vctl to t rade an.ay the  possibility of in jury  for  some  more 
immediate benefit. T h e  prohibition upon  the  defense is a l imitation of that  
contracttral f rerdom,  which nltvays requires a heavy burden of justification 
ir.hen third-party interests a r e  not a t  s take.  T h e  issue is, pe rhaps ,  less impor- 
tant t han  the institutional t ransact ions  of Javijis a n d  I i e~ r j l i~ rys r j r .  By the  
same token, assumption of risk is also more  difficult to analyze,  for circum- 
stances nlay be present that  cloud judgment  a n d  foster misguitled choices. 
P e t  the  earlier cases accepting the  defense h a d  a view of individual ra- 
tionality that tended to  do\vnplay these individual weaknesses, a n d  thus  
were in closer ha rmony  tvith t he  postulate of individual competence a t  
the heart o f so  much economic thought .  Cases like . lfcCo~rville d o  not repre- 

4 '  George Priel. for ex;lmplr. notetl at tlre confcrerlcc that his rsamina~ion of the recent 
]udicinl tre:ilrnenl of various \v;~rrantics annl iliwlain~ers indicated that the judges had misun- 
(lerstoutl the efliciency benehh uf varioui rtnndartl provisions in each of the 30 or more cases 
that hr examined. An e;~rlicr \vorkrhop pnprr delivrrrd by George L. Priest, A Theory uf the 
Consunler I'roduct \'Jarrant! fJan 1970) (Lalv and Economic, \\'orkshop, Univ. of Chicago 
La\\, School), prrsented ea[enslve (lala to iupport that claim. 

sent deviations from efficiency compatible in magn i tude  to those  found in  
He~ruitrgsrrz a n d  Jav ins ,  bu t  they a r e  hardly  support  for t he  position that  the  
common  l aw judges move  over time to  the efficient economic position. 

The re  is n o  reason to belabor t he  obvious. Efficiency m a y  be a valtre; it 
may inHuence some judicial decisions a t  some  Lime. Bu t  it is not t h e  sole, a n d  
today not t he  ma in ,  explanatory variable of the  common  l aw.  T h e  real 
question is not ,  why  the  common  law rules must  be  efficient, but  why s o  
often they a re  not.  

T h e  answer  rests upon  the  types of assumptions  matlc abou t  judging.  The 
efficiency school takes  little account  of the  traditional techniques  used to 
evaluate  a n d  unders tand legal opinions. T h e y  d o  not believe t h a t  close read- 
ing of texts of opinions gives a n y  real clue a s  to wha t  t he  judges  do ,46  even if 
it gives some  clue a s  to how they might think o r ,  a t  least,  th ink they th ink.  
Typically they give little weight to precedent a s  a source of const ra int  upon 
b e l ~ a v i o r ; ~ '  nor d o  they consider t he  ways in which s ta tutes  might  limit 
discretion o r  influence decision. Most important ly ,  they place n o  weight on 
the  different intellectual predelictions of the  judges, m a n y  of w h o m  vehe- 
mently reject market  arguments .  In  some models,  such a s  Priest 's ,  these 
predelictions a r e  explicitly ruled out.  I n  others,  like Posner 's,  t he  entire 
question is suppressed a s  if it were somehow un impor t an t .  Ins tead the  em- 
phasis is placed upon  behavior; tha t  is, the  asserted congruence between the  
common  l aw rule a n d  the  efficient result .  

T h i s  rigorous behaviorism will not explain judicial behavior .  J u d ~ e s  d o  
not view themselves a s  p a w n s  in some great  g a m e  tha t  is p layed with them 
a n d  through them.  Some  judges, a t  least,  regard themselves a s  responsible 
agents  w h o  shape  the  How of events  in accordance with their o w n  concep- 
tions of  right a n d  wrong.  I t  m a y  well be  that  (some) businessmen follow the  
rules of  marginal  cost pricing, even if they know not a word of economics. 
Bu t  it is \,cry doubtful  t ha t  judges follow them when tltcy a r e  eve ry  bit a s  
ignorant  o r  u n p e r w a d e d .  T h e  differences in role preclude a n y  effort to 

'O This is often explained by noting that the econornlc logic is "in~ldicit" and 11ot expl~cil. Ser 
Posner, supra note 2 ,  a t  763-64. Yet resort to argument, of inil,lication are as  dangerous lor 
economists as they are for lawyers. \Vhere there is an express body of thought upon a subject, it 
should, at the very least, be examined before making a,,crtion, about the implicit motivatiuns 
of conduct. 

"Such an  atlilude has been importmt in connection with the law of rcstriclivc covenant,. 
S r r ,  for ehample, London County Council v. Allen, 11914l 3 K . R .  642 (C A,) ,  where Scrutlon 
J . ,  after drnyinp, suit by the London County Counsel to enforce a covenant againht the defen- 
dant because it did not continue to own land in the housing development in question, noted 
" I rrgard it as very regrettable thal a public body should be prevented from enforcing a 
restriclion of the use of property imposed for the public benefit against IKrsons who bought thr 
property knowing of the restriction, by the apparently immaterial circumstance that the public 
body does not own any land in the immediate neighborhood But, after a careful consideralion 
of the authorities, I am forced to the view that the later decisions of this Court c.ompd mr ,o to 
hold." 3 K . B .  at 6i3. 
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analogize the conduct  of the  judge to the businessman.""The businessman 
labors under  a whole series of economic constraints.  For  h im,  words  are idle: 
behavior matters. For  the  judge, words (and thoughts)  are  his behavior. If 
the businessman does not follow economic rules, he will lose his customers to 
those competitors \vhose conduct better approximates  the  efficient ideal. The 
principles of natural selection d o  not work well on the  judiciary. For  political 
reasons, the entire thrust of ou r  legal s),stem is to insulate judges a s  much as 
possible from the day-to-day pressures of politics and  the  marketplace. Their 
tenure of office is virtually guaranteed; their salary in no  way  depends upon 
their competence in forming of rules or  in the  decision of cases. Their  juris- 
diction is secure in the  monopoly of force that  is the  s ta te .  T h e  ever rising 
tide of statutes directs a ceaseless flow of business in their direction. Their 
decisions are never subject to any  independent competition or rigorous peer 
review. Their social s ta tus  depends in some measure upon their perceived 
capacity to innovate ,  cven when tlie sound discharge of their function de- 
mands only the reaffumation of principles that were better articulated by 
some judge fifty or  a thouhand years before. Systematic efficiency has  no 
special rewards for theni.  T o  the contrary, a set of efficient rules might 
compromise their position. In  speaking of this general problem,  Posner has 
written: "The methods of judicial compensation a n d  tlie rules governing 
conflicts of interest exclude a choice among the competing activities [e.g., 
'owning land,"growing tulips,"\valking on railroad t racks , '  etc.] based upon 
the judge's narrowly economic self-intercht. In  these circumstances, it is 
natural if not inevitable that  he should ask which of the compet ing activities 
is more valuable in the  economic sense."4y Yet why does the  absence of a 
narrow economic self-interest demand  that  judges decide cases in accor- 
dance with some grander  theory of econonlic welfare? T h e r e  is simply no 
inevitability here. Posner has  only demonstrated that  judges  a re  able to 
escape one type of pitfall. H e  could have said a s  well t ha t  tlie absence of any 
narrow self-interest paves the  \ray for decisions based upon a general theory 
of corrective justice or  for those based upon the need to redistribute income 
to the poor. Efficiency in legal results comes not from unavoidable  behavior, 
but only from conscious and  learned conviction. 

"See,  for example. Richard A.  I'osner, Some Ubes ; ~ n d  Abuses of  Economics in law, 46 U .  
Chi. L. Rev. 231, 292 (19791, where it is pointrd out that the decisions in man! instances were 
made beforc the technical cuncel~tions of economics \yere developed. Yet in the same article 
I'usnrr argues that one of the most conspicuous efforts lo apply economics to legal decisions, 
Union Oil Co. t.. Oppcn, 501 F.2d 558 (9111 Cir 19i.11. contains numerous economic errors even 
t l ~ u u ~ h  it rci~chcs thr sound rt .~~:It .  I d .  st 298-301 ' l ' l~c dccirions in Oppen, wl l~ch allowed 
rccuvrry in ncgligcncr fur purr ccunornic lo.sra, w;1~ :I departure from the trxlitional conlnion 
law, a point \vhich lrnrls some cnib;~rr:lssrnrnt tu his rlnini of the grncral efticiency of the 
ninetevnth-century tort l a w  Sre ,  for cxsni l~ lc ,  Richard .A. I'osner, .A Theory of Segligence, I J .  
1.rgnl Stud. 29 (1972).  
'" posner, sldpru note 18, at 405. 

W e  are  thus  driven back to  ideology. F e w  institutional constraints prevent 
judges from consciously asserting their values into the  course of the  
decision-making process, especially if public policy is a proper subject of 
judicial concerns. Ideology does not dominate  all judges a n d  all times, but 
often it asserts itself in precisely those bedrock cases that  m a r k  a niajor 
depar ture  from established principle. Judges w h o  believe in markets  c a n  
write opinions that  defend marke t  institutions. Such was  the  preference of 
Justice Pitney, bu t  not of Justice Frankfur ter .  Those who  deplore markets  
can write opinions tha t  undercut  their strength without having the  economic 
consequences of their decisions visited upon them.  Such is Judge Wright.  
Evolution and  market  behavior work very well with processes tha t  are not 
expressly a n d  explicitly cogniti1.e; but  just a s  sociobiology has  trouble ex- 
plaining the  myriad features of h u m a n  culture, so economics has  trouble 
account ing for the  behavior of judges. I t  would be amazing if individuals 
within this institutional franiework responded to any  single value. Judges 
a re  products of the modern culture, blessed with i!s strengths, prey LO its 
weaknesses, and  subject to its ambiguities. 

T h u s  far rife have concentrated the analysis upon the  proposition that  
common l aw decisions mus t ,  or  do ,  promote efficiency in fact.  Bu t  little is 
changed when the argument  is extended to statutes. .4s a g roup ,  statutes a re  
extremely diverse. T h e y  can extend from such modest endeavors as  the  
reordering of priorities under  a recording s ta tute  to full-scale revision of the  
entire commercial code. T h e y  can call for new boundaries for municipal 
courts or implement a system of social security legislation. 'l'hc slatutes so  
passed mus t ,  of course, be  interpreted a n d  administered by  tlie court .  T h e r e  
is no  simple explanation of wha t  p:~rticular values will dominate  the  process, 
and  n o  assurance tha t  efficiency (or,  for that  mat ter ,  l iberty) arguments  will 
be  gi\ren pride o f  place on all ,  or  even most ,  doubtful mat ters .  Some s ta tutes  
may  never ~ ) i q u e  the  interest of consumer groups, while others will intensely 
involve them.  T h e  variations within the  legislative process can  be very 
great ,  a n d  so too \vith the  a t t i tudes  of the  judges who must  construe a n d  
app ly  them.  With much of the  nineteenth-century s ta tutory reform,  for es-  
ample ,  it seems clear tha t  the central objective was to rid the  common law o f  
the  clumsy fictions, grown hoary with age. Such is surely the  best explan;i- 
tion for the civil procedure acts ,  both in England a n d  in this country.  I t  
explains most  of the  revision in the l aw of real property and  t h e  movement  
towards  codification of commercial l aw.  Whatever  the  precise features o f  
this reform movement ,  it bears little relationship to tlie complex s ta tutory 
a n d  adminis t ra t ive  schemes tha t  have  been introduced dur ing tlie twentieth 
century. I t  would be s t range indeed if much  of anything could b e  learned by  
categorizing a reform,  s ta tutory or  judicial,  without paying very close a t tcn-  
tion to  the  institutional context in which it arose. 
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T h e  point can be reinforced by yet another  observation. Sometimes it is 
very difficult to tell the difference between a common l aw and  statute rule. 
I n  the nineteenth century, for example, American courts  were often required 
to  apply statutes which said that  the conlmon l aw of the state was the 
common l aw a s  it stood in I.:ngland as of some certain time, unless modified 
thereafter.  In  connection tvith real property transactions, the judges con- 
strued common l aw to include many of the famous statutes that  dot the 
history of English land law--glria emptores ,  a n d  the  s ta tute  of uses, for 
example-simply because these had been so incorporated into the fabric of 
English land l aw that the rest of the structure was quite unintelligible with- 
out them.so 

A picture of mixed ancestry can be found in many other areas of American 
law.  T h e  antitrust laws had uncertain common l aw roots which were carried 
over into the Sherman Act, itself influenced by populist sentiment as well as 
efficiency justifications. T h c  early judges who  construed the statute seemed 
to keep it  within reasonable bounds, but  the opinions of the United States 
Supreme Court in the 1950s and  1960s often carried its application to unfor- 
tunate  lengths with  uninformed and  anticompetitive  result^.^' Little can be 
said here about the relative efficiency of judges a n d  legislators. T h e  full tale 
of their  respective contributions to the  emergence of the current doctrinal 
position would take a full volume or  more, bu t  we can be confident even 
today that  any dichotomy between the natural  tendencies of legislators and 
judges will shed little light on the  problem. 

T h e  same story can be told tvith respect to  much of the modern communi- 
cation l aw developed under  the Federal Con~munica t ions  Commission. Here 
the statute itself does contemplate a regulatory f ramework,  yet what is so 
curious and interesting about  the modern laiv is that  a n  early decision of 
Felix Frankfurter (no market economist he)  thrust it in to  the business of 
making comparative evaluations of l i c ~ n s e s . ~ '  \ V h t  is e\,en more bi- 
zarre is that the cornn1ission itself has sought time and  again to cut back its 

' O  Van Renssrlacr \,. Hays, 19 S . Y .  68 (18591. 

" Sre, for eramplr. Utah Pie \. Continental Haking Cu.. 386 U.S. 685 (196i) .  For excellent 
criticism, sre Ward S. Bowman. Restraint o lT rade  by the Supreme Court: Th r  Utah Pir Case. 
7 7  Yale L . J .  70 (1967). On  thr drmisr of the titah Pie Company,  see, Kenneth G .  Elzinga B 
Thomas F .  Hogarly, Uruh Pic and The Conjequencrs of Robinban-Patman, 2 1  J. Law B Econ. 
42;  (19;s). 

'? "But the IFedrral Communications] Act docs not restrict the  Commission merely to super- 
vision o l t r a f h .  It puts upon the Commission the burden of drternlining the composition of chat 
traffic. The  facililies of radio are not large enough to accommodalc all n.ho wish to use them. 
hlethods must be devised for choosing from among the many who apply." Sational Broadcast- 
ing Co. v .  United Stalrs. 319 U.S. 190, 213. ?IS-16 (1933). From herr Justice Frankfurter took 
the fatal step to gi5.r a broad con5truction to thr statutory language of "public interest, con\.rni- 
encr or necessity." For a powerful critique of the entire trend, see R H .  Coase, The  Federal 
Communicalions Commirsion 2 J .  La\\, fi Econ. 1 (1959).  

regulatory powers, only to be rebuffed from the D .C .  Circuit that  has or- 
dered the agency to maintain a strongly interventionist p o s t ~ r e . ~ '  Only a 
detailed institutional explanation will account for this tangled s ta te  of af- 
fairs. T h e  simple dichotomy between statutory a n d  conlmon l a w  rules ex- 
plains nothing. And the same  can  be said for the naive belief that  efficiency 
considerations must ,  or  do ,  organize or  explain, especially a t  the positive 
level, the body of common l aw rules. 

'' S r r ,  for eaamplr ,  Citizens  ohmi ill re to Save W E F M  v.  F .C .C . ,  506 F.?d 246 (D.C. Cir. 
1973) 



THE STATIC CONCEPTION OF THE COMMON 
LAW: A COMMENT 

P 

I x m o n u c r r o ~  

P m i i s s m  E P S T E I N ~  paper unmasks a good deal of nonsense1 Analyzing 
a variety of legal changes, he concludes that in each instance the court's 
discussion of "changed social contlitions" was a t  Ixst irrelevant ant1 at worst 
a smokescreen used to justiiy abandonment of a precetlent wl~ich the court 
npparentl!. tlisliked for some com~~letely different reason. On the wholc, I 
found the es;~mples persuasive ones. Obviously they do  not exhaust the 
possibilities. Epstein's paper also identifies some qualilicntions to his view- 
point which arc correct anti necessary. With one exception, I will not discuss 
them. 

It is appropriate to mention briefly a further qualification, \vhich I think is 
implicit in Epstein's thesis-the link between social conditions and ideology, 
and betrveen ideology and judge-made decisions. If ideological trends alter 
judicial outcomes, and if ideological trends are the product of changes in 
social conditions, then clearly changes in social conditions affect leg:il prin- 
ciples. I take Epstein not to object to this-indeed to assert it. He is saying 
that many of the specific social conditions invoked to justify some legal 
changes do  not, i ~ r  t l r e i ~ l s r l z ~ r s ,  do the trick. But social changes a5 a whole- 
affecting ideolo~y in trays that we can only dimly guess-itre genuine 
sources of  change in the common law. In conclusion. Epstein expresses his 
skepticism of  the vie\\, that  common law tlecisions have an inevitable trend 
toward efficient rules. 

My comment \\.ill address the following: (1) I ivill restate and develol~ a 
distinction Epstein makes between what I will c;ill bountlary-setting m d  
managerial t!.pes of decisions. 1 will argue that Epstein's thesis is largely 
inapplicable to managerial decisions. (2)  I will consicler possible trends in the 
common law. particularly betrveen boundary-setting rules and managcri:~l 

* Prolesaor of [.a\\.. Ln~wr>it! of COIOTJ~II. 
' Richard A Epslrin. T h c  Static Curicepiion of the Coninion Law. '1 J.  Leqd Slurl. 2 5 3  

(I9SOl. 
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Ccnlral lo Profcssor E p s ~ ~ i n ' s  analysis is the distinction between judicial 

 hose Lhal m:uingc int1ividu;ll I)clt;tvior 'I'lie tliAinction is wor th  ;I little more 
elaboration. 

Lel me s l x t  \vilh clear c s ;umplc~  of the 1n.o types. :\n otltl c ; ~  called 
Ger t rg i~s in~~  I ! .  tirliorr R(~r1lly Co. is the  cpitonie of pure  I)ountlary setting.? 
Through  a n  apparcntl>'  in;tllvcrtent er ror ,  a pipe t l r i~ining the  tlclentlnnt's 
land \vent throu#h a par t  of l hc  p1;iinliifs land.  T h e  cost to tlie t lefendant of 
findin:: some alternative tlrxinagc tvus given a s  over  84,000; tlie ent i re  value 
of lhc plaintiffs Iantl \ v : ~  only 53,000. AIorcover, the  pla int i f fs  sole purpose 
in acquiring ils p:lrcel \v:ts Lo I)c ;~l ) lc  lo  uzc the c:luw of x t i o n  runn ing  with 
the parcel to "rn:~kc trouble" lor the t l ~ f e ~ l t l ; ~ ~ l t .  l'lw cour t  fo l lonwl  tlle 
stantlard rule of enjoining a c.ontintrrd trc.,p;tlsory invasion a n d  ortleretl the 
tlefentlant to s lop use of 1111~ ( I r : l i~ l .~  

A1 thc oppnsile e n d  of lhc. speclrum is I \ ' o b i ~ r s o ~ ~  I* .  Dic~rt~otrd  Ilorrsitrg Co., 
a rclnlixlory eviclion case.-' I t  represents the last of Jutlge Skclly \\'right's 
cfforts Lo solve Lhe housing problems of the poor in fvash ing ton ,  l).C.s Mrs.  
Robinson was a month- to-nionlh  tenant  in a n  apa r tn i cn t  owned  by the 
tlefendanl. The tlefec.ritlanl lmtl l;iiletl to coniply tvith a n  oral ajireement to 
make certain r c p a i r ~ .  AIrs. Rol)ir~.son then rxcrciwtl her right to tvithholtl 
rent l ~ u t  remain in the ; ~ p ; l r ~ r n e n l .  :\itcr l)rolongetl m a n c u v c r i n ~  bettveen the 
parlies. the tlelcntlanl Lrictl Lo escrclse its historic right t o  recover possession 
of its p r o ~ ~ r l y  by terni in ;~t ing Alrs. Robinson's periodic tenancy. In  the 
ensuing liti:alion, the  cleic.~)tl;lnl ;lzserlctl tll:~t it intcniletl to take  the  unit  off 
the nu rke l .  ?'he collrt Ilcld lhxl  even such ;In in tent  would not entitle 
Diamond lo end the  t'nalicy unless it also hotvet1  that  its purpose  in remov- 
ing tlie unit froni tllc n1;trkc.t \\.;I.> unt;tin~ctl  by ;lny desire to retaliate against 
hlrs.  Robinson for her I)eIuvior.  T h e  court suggest?; t ha t  L)i;lrnontl could 

289 h j s .  104. 19.3 $.I:. i ? b  (10.4s) 
' A L  Ic:lrl nlwn the inv:i&n I -  ..inl~occni." 3onw court aill (lvn!. injuncli\ I. rrliri ii they find 

lllr h:ll;lncc o[\.irlurr Lo 11It ovcru I I C I I I I I ~ C I !  i n  1.1vor 01111~ ~ l r f rn~ l : i n l  See .Annul. 23 :\.I. K 211 
6;V 1195.31 
' 463 F.2d 853 (1) C .  Cir. 19;!1. 

meet  t ha t  burden only by proving t h a t  it w a s  "unable" to correct the  tlc- 
fects.* 

1 see three basic differences between the  bound;lry-setting a n d  m;tnageri;d 
decisions. First ,  the boundary-setting decision m a y  proceed wi thout  any  
judicial interest in t he  na tu re  o r  value of the  activities of the  1nrties. '  Once  
the  defendant  is found to be engaged in a cont inuing invasion o f  the  plain- 
tiff's l and ,  t he  decision is simple: he  m u s t  s top .  I t  is simply n o  concern to the  
cour t  t ha t  t he  vnlue of t he  defentlant 's use may  exceed the  value 10 the 
plaintiff in being free of t ha t  use. By contras t ,  the Robinsotr ru le  I ca l s  tltc 
cou r t  in to  a n  e laborate  evaluat ion of t he  options open to D i ~ l m o n d  Really. 
D iamond  can  recover its proper ty  only if it proves  its "inability" t o  r cp i~ i r  the  
defects. How is "inability" to be  ~ n e a s u r e d ?  T h e  cour t  d id  not srly. 1 'erhl )s  
t he  defendant  c a n  escape by showing tha t  the  repair would be  a waste of  
resources, demonstra ted by proof t ha t  it could not recover its cost over  the 
life of t he  building. Perhaps  i t  c an  succeetl by showing lack of t he  necessitrp 
c a s h ,  coupled with in:tbility t o  Oorrow it .  I n  ;uiy event ,  Jutlge Wright 's 
manda te  seems to entail  e v : i l u ~ ~ t i o r ~  o f  tile range of alternativeb open  to the 
de fendan t .  

T h e  second difference is implicit in the  first: boundary-setting decisions 
usually entail  only siniple informat ion gathering by the  cour t .  M;lnilgerinl 
decisions, by contras t ,  typically require t he  cour t  to extract ,  f rom biased 
par t ies ,  all t he  information tha t  the  manage r  of a business would need. 

T h i r d ,  the  social purposes implicit  in t h e  bou~i t lary-set t ing decision a re  
r a the r  neutra l .  The re  is n o  r ank ing  of the  merits of the  defendant ' s  dra inage 
agains t  the plaintiffs f reedom f rom drainpipes .  W h a t  purposes  a r e  a t  work?  
Cer ta inly  all t ha t  meet  the  eye a r e  ( I )  a purpose  to define for t he  individual a 
sphe re  of activity where  he is very largely his  o w n  master ,  a n d  (2) a purpose  
to keep collisions between individuals,  inevitable in their pursui t  of tlisp:~- 
ra te  a ims ,  d o w n  to some  reasona1)le level.n When  boundary-settirig t l ec i s io~b  
involve contract ,  a th i rd  purpose  is added :  tliat of f;lcilit;itir~g the  efforts of  
individuals  to coordinate their activities.  

B y  contras t ,  Skelly Wright 's purpose  in Robi t~sotr  is any th ing  hu t  
neutral-it is esplicitly to "increase the  stock o f  livable low-cost housing in 
t he  District."' T h i s  is qui te  d i f lerent  f rom merely trying to k~c i l i t a t c  ~ n u l u -  
ally a t lvantageous  voluntary  t ransact ions  between Robinson a n d  1)iamontl 
( a n d  others  similarly s i tuated) . ' "  

" 463 F.2d at 866. 
' Compare Jlicharl Oake>holl, Rationalism in Polilic.; 168-97 (1962). 
' See especially id. at 188.90. 

463 F.2d 853, 860 (1) C. Cir 19i2). 
la  One can iniiigine a non-neu~rnl rule   ha^ \vould ol,cr;lte on very simlrlc ilnla al~oul tile 

li1ic;int.. For enamllle, in rob ins or^ Judge $$'ri#hr miahc have decl;~red 1ll;ir llrr 1;indlord roultl 
recover his properly oul' by making the repair:. ,\part lrom cons~i~ulional ol)jertiolls, rule5 (11 
thal aort seem unlikely. ,A, soon as one non-neulr:ll vnlue i s  inlroclucerl, 11 I~ccome:. neress;tr> l'or 
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By focus in^ his concern on the boundary-setting decisions, Professor Ep- 
stein makes his conclusion virtually i~wvitable .  H e  is speaking of rules that  
are  detached from the v:rlue of the parties' activities, that  need almost no 
information about  those activities. and that  serve only a rather abstract and  
neutr;d social pclrpo3c. I t  n .ot~kl  I)c surl)rising, intleetl, if such  rules had 
much occasion to respond to changes in social contlitions. T h e  more man- 
agerial the tlccision, ho\vever, the less is the isolation from social conditions. 
Let me address two  types of such t lccis io~~s tha t  occur  frequently in the 
comn~or ]  h n ' .  

T h e  first is 'gap filling. \vhich I \\.ill classify ;IS quasi-boundary setting. 
f.:pstein esplicitly notes that  !r11ere a court looks to custom Tor gap-filling 
material,  the material ivill obviously change a s  custonl channes. He  gives a s  
;In es;imple the physici ;~~~' : ,  stantl:~rd of care in merlir;il nialpractice suits. 

I think the extent to \vIiich g:ip filling alters ivit11 social changes  is a good 
dc:~l I)roatlcr than the tlisc~~ssiorl of custom might suggest.  In  aap-filling 
c.:Isrs, the ol)ject o f  the court i> ~~t-csurn;~t) ly  to resolve the i s s i ~ r  a s  the parties 
ivoulcl Ii;c\.e if they 11i1d ;itltlressed it. A s  they ivoultl most probably have 
resol\.c.tl it in an erficient \vay (:I \\.:I?. tll;it niasimizes tlw total value created 
I)!. their conts;lct), the court is likcl!. to approach t l ~ e  mat ter  ivith the same 
goal in mind.  Cu.rtoin may 11r cvitlence of the efficient resolution, but  it is 
only evitlcricc. 'I'llc j t~ t l i r i ;~ l  sr:trcl~ for thv efficient ;~l loc;~t iol l  of the risk or  
duty ~voultl  proceed in the al)scnce of custoni; a n d  socii~l cliange is likely to 
alter the outcome irrcsl~cctive of the existence of custom.  

T h e  point is relevant to Professor f<pstcin's discussion of the "implied 
\\arrant of h;~bit;~bility." Suppose (contrary to the facts in J ~ ~ z l i ~ r s ) ' ~  that  a t  
the outset oi short- tern^ resitlenti;~l lcasc the apa r tmen t  house and the 
particular ;tpartmcrlt rented give ever? evitlcnce of gooil maintenance." T h e  
lease says nothing a t  all on the \ubjec.t of repair o r  maintenance.  During the 
tern1 the garbage tlisposd unit dies of old age. T h e  lan~i lor t l  refuses to 
replace o r  repair it .  T h e  trlialit secks relief, and  the court  is required to fill 
the gap in the contr;ict. 

Here, it seems to  me,  c l~anget l  conditior~s :Ire rc levi~nt .  Judge  Wright 's 
observ;~t ions  tli;rt formerly ;i tenant  could rentlily makc most re1);iil.s hiln- 

and  tha t  the cost o i  rcp;iirs was  likely to be small in relation to the 
value of his lensellold interest," do help explain why courts  filled the  con- 
t ract  gap  11y rejcctirlg a n y  repcir du ty  on  the lantllord's par l .  C i r c t ~ ~ n s t a n c c s  
Imve changed in a way that  justifies ;I tliflercnt filling of the  gap .  In rny 
c s a ~ n l d c ,  changes in technology havc led to a defect for which the cost o f  
correction is high in relation to tlic value of the leasehold; a n d  most of the 
!.;iluc o i  1I1e correction wo~il t l  go to  the l : ~ t ~ t l l ~ ~ r O  at the end  of tlw tcrnl.  ('l'he 
tenant  roultl, o f  course, inst;tll n new dispos;il unit and  remove i t  a t  tlie end  
of thc tcrnl,  but  that \voultl absurdly waste resources.) ' I k  facts suggest that  
the 11;irties contcnil~l:~tctl  ;I Iligll-quality tlwelling for the pcriotl of the  term.  
U n l c s  the c1111y to  r c lx~ i r  is :llloc;ited to the landlord, that  contcrnplntion will 
be tlefcatcrl. 

O f  course, ;I very simikir case could Ii;ivc arisen 300 years ago. /\ssumc the 
same  c i r c u n ~ s t ; ~ n c ~ ~ .  but  the collapsing itcnl is an c l ;~l)or ;~te  built-ill book- 
case. All tlie :lrgtlnlcnts I Ii;ivc made above \voultl call Tor the  same  gal)- 
fillinr solution. I t  is not crystal clear \vli;~t a court would 11;rve ( l o n e . '  In a n y  
event ,  rhanpetl contlitio~ls havc greatly increased the frcqucncy with which 
i t  rn:~kc:, sense to till tlic g;ip by placing the relxiir tlut!f on t h e  I ;~ndlord.  

;\ court a( l r~pt ing this vie\\ 11rig11t in , ~ ; ~ r t  rely on custoln. 111 t he  ortli11;u'y 
rc.;itlenti;~l le ;~sc .  \\.here the p ro i~e r ty  s tar ts  out  in good s h a p e ,  the  I:~ntllortl 
does repair deiects not  a t t r i l~u t ;~b le  to tenant misbcllavior. Bu t  the custoln 
would,  I believe. he nlcrcly cvitlenti;iry of the alloc;iLion tI1;it the  parties 
\vould I1;ive arrivetl a t  h;id they :itltlressecl the issue.'" 

S o \ \  let me  turn from gap filling to  a cle;~rly m;in;igerial type of tlccision. 
7'lie.w are  decisions ivhere. typically, t r ;~nsact io~l  costs between the 1);irtics 
a rc  high. 'l'nw ;irclwtypcs a rc  neglige~ice and ni~isance.  In  the  typic~i l  n e d -  
gencc case, the ~ m r t i e s  cannot  possildy Imve ncpotintetl in ;tdv;incc a s  to  
ivhat tlegrec of care  each is to exrrcise, At least one solution is for the  court t o  
impose lii~bility only in those c;ixes where the tlcfentl:i~lt's ac t  sllo\\w'tl ~ S S  

care  tl1:rii tvhat the parties \voultl havc agreed upon had  there  I ~ e e n  n o  
tr;rns;lction cosls-to ;1p11l? t l ~ c  so-cillltd "I~f;intl tw t"  of Ctr~'t'o// Toci ' i l~g. I '  It 
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seems clear that a s  changes occur in the  technology of risk control a n d  the 
valtles attached to differing injuries, application of the test \\.ill produce 
varying results. 

Professor Epstein has  worked ou t  a nonmanagerial scheme for dealing 
with issues that the  courls deal with under negligence concepts.IR For  better 
or for worse, however, the l aw of negligence goes o n ,  a n d  its application 
varies with changing social conditions. .A current example is the enlergence 
of a tor t  of "wrongful conception": a couple reco\.ers where a physician's 
botching of a surgical birth control procedure leads to a n  unplanned preg- 
nancy."  T h e  existence of sttch a tort prczupposes ( I )  \.ariaus medical ad -  
r.ances that make this kind of malpractice a possibilitj,, and  ( 2 )  increased 
social readiness to accept the couple's assertion that  the  child's net value to 
them is negative. 

In  nuisance casci,  cottrts n1:t.v adopt  a similar market simulation. They  
may find liability only \\,hen the  v d u c  lost Ijy the plaintiff from the conduct 's 
persistence exceeds the value that would be gained by the defendant  from 
being allo\ved to proceed. Ob\ . io t~sly ,  "social conditions" may radically alter 
the outcomes under such n m;tnagerinl approach.  If sensitivity to pollution 
has  sharply increased over the l ; ~  100 years, a n d  technological ad\:ances 
have provided new ant i  chcaper wa>,s by  which the  defendant  may reduce 
his pollution, it nuLance plxintiif totl:ty n n y  \\in many  cases tha t  he \voultl 
pre\.iously have lost. 

A ~ a i n ,  I'rofcssor Epstein has nwrkcd out a system of nuisance law tha t  
largely circttmvents such calculations anti might \.arjr a good deal less with 
changes in social ~ o n d i t i o n s . ' ~  n u t  again the  courts,  a t  least to some extent,  
seem to engage in thc man: t~er ia l  approach .  ivith a fluidity of outcomes 
rcstrlting in part from ch;tngrs in social conditions. 

In contract matters :tlbo, there may I)c c ; t s s  \vhere a managerial approach 
may be appropriate even though the contract ,  ra ther  than leaving a gap ,  

hnvr. suld it to !he deienil;~nt I1;1(1 trxn.:lction co>t-. bren  zero. \\'here thr  costs of prevention 
\rwuhl rwenl the c~pcctrd \.:!lr~c o i  the rlanl:~gr (rl;lningc arljurterl f o r  l~robnbilit?), and the 
plaintill w n i  risk-neutral. he and the ~leienrl:~nt could ~ n n d  i f  transacti<,n costs were zero would) 
arrive at ;L t u r p a i n  b?. n.hich thc pl .~inti if  W O U I ~  rrlcils~. hi, r igh t .  Both partic, \voulcl have 
g:~inrtl from tllr esch:ulac. 1)rni.d oi recovery Icn\m the pnrtles in the condition they would 
have occupictl had tllc r c h : ~ n g r  I~ren rnxlr, except oicourre that  the  p l i ~ i n t i f f  is not compen- 
sated for rachanginy the rixl~t Thih is cunll,le~rly consi5tent w i t h  the a p p r o x h ,  as t h e  I a \v  ne\.cr 
allocated the right lo him. 

' *  See Richilrd :\ Ep.trin, :\ Thcury uf S~rirt l . i n l ~ i l ~ t y .  2 J .  1.cgnl Stud I S 1  (19731; Richard 
I\. I p t e i n .  Ucfmses wrl Subnequcnt I'lrai I n  a Systrm of Strict Liability. .I J .  Legal Slud 165 
I l9iJ) .  

" !;or some ofthr C ; l w r  on the . l ~ l ~ j c < l  (\villi mirnl rc>ull>),  j r c  Jl~wpll F. K n s h ~ ,  The Casr of 
the Un\vanlerl Ih>inx: \\'runeflll Life. 31 L. Sli:tnli I.. Rev.  1400 ( I O i i ) .  

Richard A. El~ste in .  Suir:lncc 1.;1\v: Corrrctive Ju,ticr ; ~ n d  Its Utililarian Constraints. 8 J. 
l.ey;tl Stud 40 (19i9l.  

purports  to establish a rule. Here  I question Eps!einls dismissal of the  idea 
tha t  efficiency might justify judicial interference with w a r r a n t y  terms in 
leases or  commercial sales." Suppose,  as in my first variation on  the  facts of 
Jazlins, that the  apa r tmen t  house and  specific apa r tmen t  have  clearly been 
well maintained by the landlord a s  of the moment  when the  lease is signed. 
T h e  landlord has been diligently repairing for years .  Bu t  the  lease  says  tha t  
he shall have no du ty  to repair (except areas  under his control).  Here ,  
clearly, "gap filling" does not  justify imposing such  a du ty  on h im.  There  is 
no "gap" in the lease. I s  there  a n y  basis for doing so? 

An a rgument  can be made ,  although I a m  not  fully pe r su ;ded  by  it. I t  
depends upon an  assertion t h a t  the  lease terms deviate from the parties '  true 
expectations. Such a claim runs  head on into the  fact t h a t  residential rental 
markets  a re ,  a s  Professor Epstein correctly says, highly compet i t ive .  More- 
over ,  they a re  competitive not  only in price, but  in levels of maintenance.  
T h e  maintenance level prevailing when the prospective t enan t  inspects is n 
vital feature in his willingness to sign the lease. Bu t  the  lease forms seem 
typically to absolve the  landlord of repair responsibility. W h y  migh t  land- 
lords not find it  profitable to compete a s  to  lease provisions on maintenance? 
I suspect it  is because tenants  a re  far more interested in a p p a r e n t  landlord 
behavior than  in the  lease form,  a n d  this probably makes sense for them.  
W h y  should a prospective t enan t  spend valuable t ime checking the  meaning 
of lease provisions when ,  in 999 cases o u t  of 1,000, the  landlord will persist 
in the level of maintenance prevailing a t  the  outset?  For  the  landlord,  how- 
ever ,  the  cost of relriewing a n d  drafting lease terms is spread ove r  a s  many  
units a s  he o w n s  and  ove r  a succession of leasings of each unit.  Since proten- 
a n t  provisions in the  repair clause will probably not  increase the  rent  tha t  he 
can  obtain  in the  marke t ,  he is likely to a d o p t  language favorable  to  himself. 
Th i s  discrepancy betiyeen the  information costs faced by the  dif ferent  parties 
may  result in a lease t e rm tha t  is different from the parties' g z i n e w a -  
tions.?? On  this basis I think a court might reasonably disregard the  lease's 
assignment of repair responsibilities. 

" Epstein. strpro note I .  at 270. 
?' See A 1  J .  Trebilcock. The Doctrine of Inequality of Bargaining Power: Post-Uenlhamite 

Economics in the  House of Lords. 26 U. Toronto L. J. 359, 374-76 (1976); Victor P. Coldberg, 
Instituuonal Change and the Quasi-Invisible Hand, 17 J. Law & Econ. 461. 483-86 (1974); 
R. H. Coase, The Choice of an Institutional Framework: A Comment. 17 J .  Law & Econ. 493, 
494-95 (1974). 

Professor Epstein suggested at the Conference that the real effect of a clause absolving the 
landlord of any duty to repair, and assigning repair duties to the tenant, i n  contexts where the 
landlord fully intended to repair any defects not caused by the tenant's fault, is to reserve to the 
landlord a nonreviewable power lo make the judgment on the causation of the defect. Thus. he 
argued that the landlord would place a higher value on relaining the  clause than tenants would 
place on ib modihcation, so that even i f  transaction and information costs were zero the clause 
would survive. 
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upset the rule rather than accept in settlement some estimate of the damages 
that would be awarded.2y \\'hichever rule produces a smaller aggregate 
"sum" of value o\.er the long haul will be exposed to more frequent, and 
more aggressive, attack..T0 

Thus ,  I see some tendency to\vartls natural selection of efficient rules, in 
addition to the suggestions of Rubin and Priest. Nonetheless, I tend to share 
Epstein's hunch t l ~ a t  the trend is against efficient rules. Possibly the explana- 
tion lies in the other isst~c: the question of ;t trend as between bountlary- 
setting rules and managerial decisions. 

Although the evidence may be mixed, I suspect a trend toward managerial 
approaches. One force pushing in favor of the boundary-setting approach is 
the steady increase in the complexity of the relevant data.  Managerial deci- 
sions that were iffy 100 years ago must be doubly so today. It is always 
difficult for a third party to squeeze out of the contestants reliable informa- 
tion on the range of alternatives open to them, and the associated costs and 
benefits. Modern technological complexity compounds the difficulty. 

\Vhat pushes in the other direction? Here I find a suggestion of Hayck's 
useful. "Increasingly and inevitably," he \\rites, "an assembly occupied in 
the former way [making general rules on conduct] tends to think of itself as a 
body that not merely provides some services for an independently function- 
ing order but 'runs the country' as  one runs a factory or any other organiza- 
t i ~ n . " ~ '  He is, of course, thinking of the legislature, and that transformation 
in the legislature is quite evident. Congress seems to feel that  it should "run" 
the production and consunlption of energ?., occupational safety, consumer 
product safety, the control of pollution, ctc. 

\Vhy? And what significance does it have for modes of judicial behavior? I 
suspect that war and preparations for war may be relevant. Of these ac- 
tivities, Congress and the exccuti\.e branch are managers. It does not seem 
extratPagant tosug~es t  that in the "century of total \yarn they have developed 
a taste for management. There is no reason n.hy the taste, once acquired, 
should be confined to the sphere of activity \\.here management by the gov- 
ernment is inevitable. It spreads. Xloreover, there seems no reason why it 
should not spread from one institution to a n ~ t h e r . ~ ?  Judges have almost 

2 Y  In any case where  the  value of plaintiffs i11ter.e~~ ro 11irr1 exceeds readily ascertainable 
market value, judicially computed damages will undercompensate the  plaintiff Because it is 
hard to obtain reliable information about values special to the plaintiff, such special values are 
excluded. The concept that Isnd is "uf~iquc" represents a judicid in tu i t ion  t h ; ~ t  such special 
values will typically be present a h e r e  land is involved Compare A n t h o n y  1'. Kronman, 
Specific Performance. 45 U. Chi. I.. Kev. 351. 355-6j (1978). 

'O See Goodm;tn. ~~rpru note 28. 

" Hayek, slrpru note 2 5 ,  at I4.L 
" I t  s c v m  morc t h a n  coincidental t h a t  the  great i m p v t u r  for h i ~ l ~ l y  di,cretionnry judicial 

behavior came bom a n  institution, .wpar:ltc froni the laiv courts. which was involved in 
administration 2nd not exclusively i n  jud ic ia l  proce,ws-Chancery. 

invari:~ldy been involved in politics; as  the managerial mode becomes tlomi- 
nant there, it seems bound to influence judges. After all, managing is a good 
deal of fun. The  third distinction bctween boundary setting and managc- 
ment is relevant here: management enables the decision nlakcr to advarlce 
his own ideological purposes, while boundary setting confines him to a dull 
neutrality. This may bear upon the likely trend against efticient decisions. As 
the managerial approach becomes dominant, judges have a kind of  license to 
eniploy w l ~ a t e \ w  v;tlues please them. They ttmy manage pursumt to 
wealth-maximizing criteria, but then again they may not. 

POSSIBLE HIEURCHIES AMONG TYPES OF DECISION 

I have already suggested some anxiety about the managerial type of judi- 
cial decision. Can we rank them as to risk, particularly their risk to human 
freedom? Some rankings do seem possible. 

Gap-lilling decisions have some managerial elements, in that  they may 
require a court to grasp a good deal of data about the likely costs and benelits 
associated with alternative allocations of a risk or duty.JJ  Rut thcy do not 
depend on ally non-neutral principles, and they seem to me to pose no 
problem for human freedom. In essence all such a decision does is to say 
what  will happen if parties similarly situated do  not, in future contracts, 
expressly pro\,ide some altcrnative. Since we are speaking of situation5 
where transaction costs are by hypothesis modest-we are dealing only with 
cases in which parties reach some agreementJ4-an erroneous decision, or a 
decision that one set of parties views as inappropriate for themselves, can I X  
corrected fairly readily. So long as the criterion of judgment is what the 
parties would most likely have agreed upon had thcy faced the issue, corm-l  
decisions \ \ , i l l  also advance individual liberty in the sense that Stigler 
suggests-increasing the range of opportunities open to  individual^.^^ They 
obtain the terms they \voultl have agreed upon without bothering to do  SO. 

Can one successfully argue that managerial decisions based on wcaltll- 
maximizing criteria are not a threat to liberty? Here, I think, the argument 
becomes far more difficult. Stigler solves the issue linguistically, by equating 
wealth \vith liberty.'6 It is true, of course, that wrealth is a kind of liberty; it 
enables the holder to choose among more options than he otherwise could. 

" Of course, the calculus dwj not requirei~ll ~~ossiblerlat:~ ;IS to the  comp;~r;ttiw ability ~ T I I I C  
parties to  deal w i t h  thc iarue.  Ccrt;~inly no more is requi rc<l  LII:III the  amount ol informatiu~! 
which t h e  parties themselves \vould have both~.rul to acquire i n  ~lrafting the c o n l r x t  ifsumeonr. 
had in>i>ted tha t  they exprersly rcsolw the is>uc. 

I n  & ~ l ~ - f i I l i r i ~  mxttcr,  111 lpropcrty, an i~~wrrcct ju,licial <Ieci4on (;in o f l c n  lw unil:ttcr~tIl? 
corrected Ijy sul)sequrn~ draftsmen 

I 3 e e  Grorae J .  Sti~ler, Wvalth, :tn<l I'o>r~l,ly I,il,erty, 7 J .  I.e~;rl Stu~l. 21.5 (1'178). 

'" Id. 




