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Thomas Hobbes 

Of Punishments and 
Rewards * 

A Punishment, is an Evil1 inflicted by publique Authority, on him 
that hath done, or omitted that which is Iudged by the same Au- 
thority to be a Transgression of the Law; to the end that the will of 
men may thereby the better be disposed to obedience. 

Before I inferre any thing from this definition, there is a question 
to be answered, of much importance; which is, by what door the 
Right, or Authority of Punishing in any case, came in. For by that 
which has been said before, no man is supposed bound by Covenant, 
not to resist violence; and consequently it cannot be intended, that 
he gave any right to another to lay violent hands upon his person. In 
the making of a Common-wealth, every man giveth away the right 
of defending another; but not of defending himselfe. Also he obligeth 
himselfe, to assist him that hath the Soveraignty, in the Punishing of 
another; but of himselfe not. But to covenant to assist the Soveraign, 
in doing hurt to another, unlesse he that so covenanteth have a right 
to doe it himselfe, is not to give him a Right to Punish. It  is manifest 
therefore that the Right which the Common-wealth (that is he, or 
they that represent it) hath to Punish, is not grounded on any con- 
cession, or gift of the Subjects. But I have also shewed formerly, that 
before the Institution of Coinmon-wealth, every man had a right to 
every thing, and to do whatsoever he thought necessary to his own 
preservation; subduing, hurting, or killing any man in order there- 
unto. And this is the foundation of the right of Punishing, which is 
exercised in every Common-wealth. For the Subjects did not give the 
Soveraign the right; but onely in laying down theirs, strengthned him 
to use his own, as he should think fit, for the preservation of them 

*Thomas Hobbes, Leviathan. (New York: E. P. Dutton & Co., lgso), pp. 
26&69. 
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all: so that it was not given, but left to him, and to him onely; and 
(excepting the limits set him by natural1 Law) as entire, as in the 
condition of meet Nature, and of warre of every one against his 
neighbour. 

From the definition of Punishment, I inferre, First, that neither 
private revenges, nor injuries of private men, can properly be stiled 
Punishment; because they proceed not from publique Authority. 

Secondly, that to be neglected, and uopreferred by the publique 
favour, is not a Punishment; because no new evill is thereby on any 
man Inflicted; he is onely left in the estate he was in before. 

Thirdly, that the evill inflicted by publique Authority, without 
precedent publique condemnation, is not to be stiled by the name of 
Punishment; but of an hostile act; because the fact for which a man 
is Punished, ought first to be Judged by publique Authority, to be a 
transgression of the Law. 

Fourthly, that the evill inflicted by usurped power, and Judges with- 
out Authority from the Soveraign, is not Punishment; but an act of 
hostility; because the acts of power usurped, have not for Author, the 
person condemned; and therefore are not acts of publique Authority. 

Fifthly, that all evill which is inflicted without intention, or.pos- 
sibility of disposing the Delinquent, or (by his example) other men, 
to obey the Lawes, is not Punishment; but an act of hostility; because 
without such an end, no hurt done is contained under that name. 

Sixthly, whereas to certain actions, there be annexed by nature, 
divers hurtfull consequences; as when a man in assaulting another, is 
himselfe slain, or wounded; or when he falleth into sicknesse by the 
doing of some u~ilawfull act; such hurt, though in respect of God, 
who is the author of Nature, it may be said to be inflicted, and 
therefore a Punishment divine; yet it is not contaned in the name of 
Punishment in respect of men, because it is not inflicted by the 
Authority of man. 

Seventhly, If the harm inflicted be lesse than the benefit, or con- 
tentment that naturally followeth the crime committed, that harm 
is not within the definition; and is rather the Price, or Redemption, 
than the Punishment of a Crime: Because it is of the nature of 
Punishment, to have for end, the disposing of men to obey the Law; 
which end (if it be lesse than the benefit of the transgression) it 
attaineth not, but worketh a contrary effect. 

4 C O N C E P T S  O F  P U N I S H M E N T  

Eighthly, If a Punishment be determined and prescribed in the 
Law it selfe, and after the crime committed, there be a greater 
Punishment inflicted, the excesse is not Punishment, but an act of 
hostility. For seeing the aym of Punishment is not a revenge, but 
terrour; and the terrour of a great Punishment unknown, is taken 
away by the declaration of a lesse, the unexpected addition is no part 
of the Punishment. But where there is no Punishment at all deter- 
mined by the Law, there whatsoever is inflicted, hath the nature of 
Punishment. For he that goes about the violation of a Law, wherein 
no penalty is determined, expecteth an indeterminate, that is to say, 
an arbitrary Punishment. 

Ninthly, Harme inflicted for a Fact done before there was a Law 
that forbad it, is not Punishment, hut an act of Hostility: For before 
the Law, there is no transgression of the Law: But Punishment 
supposeth a fact judged, to have been a transgression of the Law; 
Therefore Harme inflicted before the Law made, is not Punishment, 
but an act of Hostility. 

Tenthly, Hurt inflicted on the Representative of the Common- 
wealth, is not Punishment, but an act of Hostility: Because it is of 
the nature of Punishment, to be inflicted by publique Authority, 
which is the Authority only of the Representative it self. 

Lastly, Harme inflicted upon one that is a declared enemy, fals not 
under the name of Punishment: Because seeing they were either 
never subject to the Law, and therefore cannot transgresse it; or 
having been subject to it, and professing to be no longer so, by con- 
sequence deny they can transgresse it, all the Harmes that can be done 
them, must be taken as acts of Hostility. But in declared Hostility, 
all infliction of evil1 is lawfull. From whence it followeth, that if a 
subject shall by fact, or word, wittingly, and deliberatly deny the 
authority of the Representative of the Common-wealth, (whatsoever 
penalty hath been formerly ordained for Treason,) he may lawfully 
be made to suffer whatsoever the Representative will: For in denying 
subjection, he denyes such Punishment as by the Law hat11 been 
ordained; and therefore suffers as an enemy of the Common-wealth; 
that is, according to the will of the Representative. For the Punish- 
ments set down in the Law, are to Subjects, not to Enenlies; such as 
are they, that having been by their own act Subjects, deliberately 
revolting, dcny thc soveraign Power. 
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A. M. Quinton 

On Punishment * 

I. Introductory 

There is a prevailing antinomy X u t  the philosophical justification 
of punishment. Th  two - e o r i e s e t i v e  and ult~lrtar~@n- 
seem, and at least are un erstood by their defenders, to stand in 
open and flagrant contradiction. Both sides have arguments at their 
disposal to demonstrate the atrocious consequences of the rival theory. 
Retributivists, who seem to hold that there are circumstances in 
which the infliction of suffering is a good thing in itself, are charged 
by their opponents with vindiftive barbarousness. Utilitarians, who 
seem to hold that punishment is always and only justified by the good 
consequences it produces, are accused of vicious opportunism. Where 
the former insists on suffering for suffering's sake, the latter permits 
the punishment of the innocent. Yet, if the hope of justifying punish- 
ment is not to be abandoned altogether, one of these apparently 
unsavory alternatives must be embraced. For they exhaust the pos- 
sibilities. Either punishment must be self-justifying, as the retrihu- 
tivists claim, or it must depend for its justification on something 
other than itself, the general formula of "utilitarianism" in the wide 
sense appropriate here. 

In this paper I shall argue that the antinomy can be resolved, since 
retributivism, properly understood, is not a moral but a logical doc- 
trine, and that it does not provide a moral justification of the infliction 
of punishment but an elucidation of the use of the word. Utilitarian- 
ism, on the other hand, embraces a number of possible moral attitudes 
toward punishment, none of which necessarily involves the objection- 
able consequences commonly adduced by retributivists, provided that 

A. M. Quinton, "On Punishment," Amlysis, 14 (1954), pp. 512.17. Reprinted 
by permission of the author and the publisher. 

the word "punishment" is understood in the way that the essential 
retributivist thesis lays down. The antinomy arises from a confusion 
of modalities, of logical and moral necessity and possibility, of "must" 
and "can" with "ought" and "may." In brief, the two theories an- 
swer different questions: retributivism the question "when (logically) 
can wc punish?", utilitarianism the question "when (morally) may we 
or ought we to punish?" I shall also describe circu~nstances in which 
there is an answer to the question "when (logically) must we punish?" 
Finally, I shall attempt to account for this difference in terms of a 
distinction between the establishment of rules whose infringement 
involves punishment from the application of these ~ l e s  to particular 
cases. 

11. The Retributive Theory 

The essential contention of retributivism is that punishment is only 
justified by guilt. There is a certain compellingness about the repudia- 
tion of utilitarianism that this involves. W e  feel that whatever other 
considerations may he taken into account, the primary and indispen- 
sable matter is to establish the guilt of the person to be punished. I 
shall try to show that the peculiar outrageousness of the rejection of 
this principle is a consequence, not of the brutality that such rejection 
might seem to permit, but of the fact that it involves a kind of lying. 
At any rate the first principle of retrihutivism is that it is necessary 
that a man be guilty if he is to be punished. 

But this doctrine is nor~nally held in conjunction with some or all 
of three others which are logically, if not altogether psychologically, 
independent of it. These are that the function of punishment is the 
negation or annulment of evil or wrongdoing, t h w s h m e n t  must 
fit the crime @he lex talionis) and that offenders ha-- 
punishment, as moral agents they ought to he treated as ends not 
means. 

The doctrine of "annulment," however carefully wrapped up in 
obscure phraseology, is cleady utilitarian in principle. For it holds that 
the function of punishment is to bring about a state of affairs in 
which it is as if the wrongful act had never happened. This is to justify 
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punishment by its effects, by the desirable future consequences which 
it brings about. It certainly goes beyond the demand that only the 
guilty he punished. For, unlike this demand, it seeks to prescribe 
exactly what the punishment should be. Holding that whenever 
wrong has been done it must be annulled, it makes guilt-the state of 
one who has done wrong-the sufficient as well as the necessary 
condition of punishment. While the original thesis is essentially 
negative, ruling out the punishment of the innocent, the annulment 
doctrine is positive, insisting on the punishment and determining the 
degree of punishment of the guilty. But the doctrine is only applicable 
to a restricted class of cases, the order of nature is inhospitable to 
attempts to put the clock back. Theft and fraud can be compensated, 
but not murder, wounding, alienation of affection, or the destruction 
of property or reputation. 

Realizing that things cannot always be made what they were, 
retributivists have extended the notion of annulment to cover the 
infliction on the offender of an injury equal to that which he has 
caused. This is sometimes argued for by reference to Moore's theory 
of organic wholes, the view that sometimes two blacks make a white. 
That this, the lex talionis, revered by Kant, does not follow from the 
original thesis is proved by the fact that we can always refrain from 
punishing the innocent hut that we cannot always find a punishment 
to fit the crime. Some indeed would argue that we can never fit 
punishment to wrongdoing, for how are either, especially wrong- 
doing, to be measured? (Though, as Ross has pointed out, we can 
make ordinal judgments of more or less about both punishment and 
wrongdoing.) 

Both of these views depend on a mysterious extension of the 
original thesis to mean that punishment and wrongdoing must neces- 
sarily be somehow equal and opposite. But this is to go even further 
than to regard guilt and punishment as necessitating one another. 
For this maintains that only the guilty are to be punished and that 
the guilty are always to be punished. The equal and opposite view 
maintains further that they are to be punished to just the extent 
that they have done wrong. 

Finally retributivism has been associated with the view that if we 
are to treat offenders as moral agents, as ends and not as means, we 
must recognize their right to punishment. It is an odd sort of right 

whose holders would strenuously resist its recognition. Strictly inter- 
preted, this view would entail that the sole relevant consideration in 
determining whether and how a man should be punished is his own 
moral regeneration. This is utilitarian and it is also immoral, since it 
neglects the rights of an offender's victims to compensation and of 
society in general to protection. A less extreme interpretation would 
be that we should never treat offenders merely as means in inflicting 
punishment but should take into account their right to treatment as 
moral agents. This is reasonable enough; most people would prefer a 
penal system which did not ignore the reformation of offenders. But 
it is not the most obvious correlate of the possible view that if a 
man is guilty he ought to be punished. W e  should more naturally 
allot the correlative right to have him punished to his victims or 
society in general and not to him himself. 

111. T h e  Retributivist Thesis 

So far I have attempted to extricate the essentials of retributivism by 
excluding some traditional but logically irrelevant associates. A more 
direct approach consists in seeing what is the essential principle 
which retributivists hold utilitarians to deny. Their crucial charge is 
that utilitarians permit the punishment of the innocent. So their 
fundamental thesis must be that only the guilty are to be punished, 
that guilt is a necessary condition of punishment. This hardly lies 
open to the utilitarian countercharge of pointless and vindictive 
barbarity, which could only find a foothold in the doctrine of an- 
nulment and in the lex talionis. (For that matter, it is by no nieans 
obvious that the charge can be sustained even against them, except in 
so far as the problems of estimating the measure of guilt lead to the 
adoption of a purely formal and external criterion which would not 
distinguish between the doing of deliberate and accidental injuries.) 

Essentially, then, retributivism is the view that only the guilty are 
to be punished. Excluding the punishment of the innocent, it per- 
mits the other three possibilities: the punishment of the guilty,, the 
nonpunishment of the guilty, and the nonpunishment of the in- 
nocent. To add that guilt is also the sufficient condition of punish- 



ment, and thus to exclude the nonpunishment of the guilty, is 
another matter altogether. I t  is not entailed by the retributivist attack 
on utilitarianism and has none of the immediate compulsiveness of 
the doctrine that guilt is the necessary condition of punishment. 

There is a very good reason for this difference in force. For the 
necessity of not punishing the innocent is not moral but logical. It 
is not, as some retributivists think, that we may not punish the in- 
nocent and onght only to punish the guilty, but that we cannot 
punish the innocent and must only punish the guilty. Of course, the 
suffering or harm in which punishment consists can be and is in- 
flicted on innocent people, but this is not punishment, i t  is judicial 
error or terrorism or, in Bradley's characteristically repellent phrase, 
"social surgery." The infliction of suffering on a person is only 
properly described as punishment if that person is guilty. The re- 
tributivist thesis, therefore, is not a moral doctrine, but an account 
of the meaning of the word "punishment." Typhoid carriers and 
criminal lunatics are treated physically in much the same way as 
ordinaty criminals; they are shut up in institutions. The essential 
difference is that no blame is implied by their imprisonment, for there 
is no guilt to which the blame can attach. "Punishment" resembles 
the word "murder"; it is infliction of suffering on the guilty and not 
simply infliction of suffering, just as murder is wrongful killing and 
not simply killing. Typhoid carriers are no more (usually) crinlinals 
than surgeons are (usually) murderers. This accounts for the flavor 
of moral outrage attending the notion of punishment of the innocent. 
In a sense a contradiction in terms, it applies to the common enough 
practice of inflicting the suffering involved in punishment on inno- 
cent people and of sentencing them to pnnishment with a lying 
imputation of their responsibility and guilt. Punishment cannot be 
inflicted on the innoccnt; the suffering associated with punishment 
may not be inflicted on them, firstly, as brutal and secondly, if it is 
represented as punishment, as involving a lie. 

This can be shown by the fact that punishment is always for some- 
thing. If a man says to another "I am going to punish you" and is 
asked "what for?" he cannot reply "nothing at all" or "something you 
have not done." At best, he is using "punish" here as a ]nore or less 
elegant synonym for "cause to suffer." Either that or he does not 
understand the meaning of "punish." "I am going to punish you for 

something you have not done" is as absurd a statement as "I blame 
you for this event for which you were not responsible." "Punishment 
implies guilt" is the same sort of assertion as "ought implies can." I t  
is not pointless to punish or blame the innocent, as some have argued, 
for it is often very useful. Rather the very conditions of punishment 
and blame do not obtain in these circumstances. 

IV. An Objection 

But how can it be useful to do what is impossible? The  innocent can 
be punished and scapegoats are not logical impossibilities. W e  do 
say "they punished him for something he did not do." For A to be 
said to have punished B i t  is surely enough that A thought or said 
he was punishing B and ensured that suffering was inflicted on B. 
However innocent B may be of the offense adduced by A, there is 
no question that, in these circumstances, he has been punished by A. 
So guilt cannot be more than a moral precondition of punishment. 

The answer to this objection is that "punish" is a member of that 
now familiar class of verbs whose first-person-present use is signifi- 
cantly different from the rest. The absurdity of "I am punishing you 
for something you have not done" is analogous to that of "I promise 
to do something which is not in my power." Unless you are guilty I 
am no more in a position to punish you than I am in a position to 
promise what is not in my power. SO it is improper to say "I am going 
to punish you" unless you are guilty, just as it is i~nproper to say "I 
promise to do this" unless it is in my power to do it. But it is only 
moraJJy improper if I do not think that you are guilty or that I can do 
the promised act. Yet, just as it is perfectly proper to say of another 
"he promised to do this," whether he thought he could do it or not, 
provided that he said "I promise to do this," so it is perfectly proper 
to say "they punished him," whether they thought him guilty or not, 
provided that they said "we are going to punish you" and inflicted 
suffering on him. By the first-person-present use of these verbs we 
prescribe punishment and make promises; these activities involve the 
satisfaction of conditions over and above what is required for reports 
or descriptions of what their prescribers or makers represent as punish- 
ments and promises. 
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Understandably "reward" and "forgive" closely resemble "punish." 
Guilt is a precondition of forgiveness, desert-its contrary-of re- 
ward. One cannot properly say "I am going to reward you" or "I 
forgive you" to a man who has done nothing. Reward and forgiveness 
are always for something. But, again, one can say "they rewarded (or 
forgave) him for something he  had not done." There is an interesting 
difference here between "forgive" and "punish" or "reward." In this 
last kind of assertion "forgive" seems more peculiar, more inviting to 
inverted commas, than the other two. The  three undertakings denoted 
by these verbs can be divided into the utterance of a more or less 
ritual formula and the consequences authorized by this utterance. 
W i t h  ppuishment and reward the consequences are more noticeable 
than the formula, so they come to he sufficient occasion for the use 
of the word even if the formula is inapplicable and so improperly 
used. But, since the co~~sequenccs of forgiveness are negative, the 
absence of punishment, no such shift occurs. T o  reward involves 
giving a reward, to punish inflicting a punishment, but to forgive 
involves no palpable consequence, e.g., handing over a writtcn certi- 
ficate of pardon. 

Within these limitations, then, guilt is a logically necessary condi- 
tion of punishment and, with some exceptions, it might be held, a 
morally necessary condition of the infliction of suffering. Is it in either 
way a sufficient condition? As will be shown in the last section there 
are circumstances, though they do not obtain in our legal system, nor 
generally in extralegal penal systems (e.g., parental), in which guilt 
is a logically sufficient condition of at  least a sentence of punishment. 
T h e  parallel moral doctrine would be that if anyone is guilty of 
wrongdoing he ought morally to be punished. I l l is  rather futile rigor- 
ism is not embodied in our legal system with its relaxations of penal- 
ties for first offenders. Since it entails that offenders should never be 
forgiven it is hardly likely to commend itself in the extralegal sphere. 

v. Tllc Utilitarian Theory 

ent must always be justified by the 
refer to this as "utility" for con- 

utility must consist in pleasure. 

The view that punishment is justified by the value of its consequences 
is compatible with any ethical theory which allows meaning to be 
attached to moral judgments. I t  holds merely that the infliction of 
suffering is of no value or of negative value and that it must therefore 
be justified by further considerations. These will be such things as 
prevention of and deterrence from wrongoing, compensation of vic- 
tims, reformation of offenders, and satisfaction of vindictive impulses. 
I t  is indifferent for our purposes whether these are valued as intui- 
tively good, as productive of general happiness, as conducive to the 
survival of the human race or are just normatively laid down as 
valuable or derived from such a norm. 

Clearly there is no logical relation behveen punishment and its 
actual or expected utility. Punishment call be inflicted when i t  is 
neither expected, nor turns out, to be of value and, on the other 
hand, it can be foregone when it is either expected, or would turn out, 
to he of value. 

But that utility is the morally necessary or sufficient condition, or 
both, of punishment are perfectly reputable moral attitudes. The  
first would hold that no one should be punished unless the punish- 
ment would have valuable consequences; the second that if valuable 
consequences would result punishment ought to be inflicted (without 
excluding the moral permissibility of utility-less punishment). Most 
people would no doubt accept the first, apart from the rigorists who 
regard guilt as a morally sufficient condition of punishment. Few 
would maintain the second except in conjunction with the first. T h e  
first says when you may not but not when you ought to punish, the 
second whcn you ought to but not when you may not. 

Neither permits or encourages the punishment of the innocent, 
for this is only logically possible if the word "punishment" is used 
in an unnatural way, for example as meaning any kind of deliberate 
infliction of suffering. But in that case they cease to he moral doc- 
trine about punishment as we understand the word and become moral 
doctrines (respcctivcly, platitudinous and inl~umnn) about something 
clse. 

So the retributivist case against the utilitarians falls to the ground 
as soon as what is true and essential in retributivism is extracted from 
the rest. This may be unwelcome to retribntivists since it leaves the 
moral field in the possession of the utilitarians. But there is a com- 
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pensation in the fact that what is essential in retributivism can at  least 
be definitelv established. 

VI. Rules and Cases 

So far what has been established is that guilt and the value or utility 
of consequences are relevant to punishment in different ways. A 
further understanding of this difference can he gained by making use 
of a distinction made by Sir David Ross in the appendix on punish- 
ment in The Right and the Good. This will also help to elucidate the 
notion of guilt which has hitherto been applied uncritically. 

The  distinction is between laying down a rule which attaches 
punishment to actions of a certain kind and the application of that 
rule to particular cases. I t  might be maintained that the utilitarian 
theory was an answer to the question "What kinds of action should 
be punished?" and the retributive theory an answer to the question 
"On what particular occasions should we punish?" O n  this view both 
punishment and guilt are defined by reference to these rules. Punish- 
ment'is the infliction of suffering attached by these rules to certain 
kinds of action, guilt the condi t io~~ of a person to whom such a rule 
applies. This accounts for the logically necessary relation holding 
between guilt and punishment. Only the guilty can be punished 
because unless a pcrson is guilty, unless a rule applies to him, no 
infliction of suffering on him is properly called punishment, since 
punishment is infliction of suffering as laid down by such a rule. Con- 
siderations of utility, then, are alone relevant to the deterlnination of 
what in general, what kinds of action, to punish. The outcome of 
this is a set of rules. Given these rules, the question of whom in 
particular to punish has a definite and necessary answer. Not only will 
guilt be the logically necessary but also the logically sufficient condi- 
tion of punishment or, more exactly, of a sentence of punishment. For 
declaration of guilt will be a declaration that a rule applies and, if the 
rule applies, what the rule enjoins-a sentence of punishment- 
applies also. 

The  distinction between setting up and applying penal rules helps 
to explain the different parts played by utility and guilt in the justifica- 
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tion of punishment, in particular the fact that where utility is a 
moral, guilt is a logical, justification. Guilt is irrelevant to the setting 
up of rules, for until they have been set up the notion of guilt is 
undefined and without application. Utility is irrelevant to the applica- 
tion of rules, for once the rules have been set up, punishment is 
determined by guilt; once they are seen to apply, the  rule makes a 
sentence of punishment necessarily follow. 

But this account is not an accurate description of the  very complex 
penal systems actually employed by states, institutions, and parents. 
It is, rather, a schema, a possible limiting case. For it ignores an almost 
universal feature of penal systems (and of games, for that matter, 
where penalties attend infractions of the rules)-discretion. For few 
offenses against the law is one and only one fixed and definite 
punishment laid down. Normally only an upper limit is set. If guilt, 
the applicability of the rule, is established no fixed punishment is 
entailed but rather, for example, one not exceeding a fine of forty 
shillings or fourteen days' imprisonment. This is even more evident 
in the administration of such institutions as clubs or libraries and yet 
more again in the matter of parental discipline. T h e  establishment 
of guilt does not close the matter; at  best it entails some punishment 
or other. Precisely how much is appropriate must be determined by 
reference to considerations of utility. The  variety of things is too great 
for any manageably concise penal code to dispense altogether with 
discretionary judgment in particular cases. 

But this fact only shows that guilt is not a logically sufficient con- 
dition of punishment; it does not affect the thesis that punishment 
entails guilt. A man cannot be guilty unless his action falls under a 
penal rule and he can only be properly said to be punished if the rule 
in question prescribes or permits some punishment or other. So all 
applications of the notion of guilt necessarily contain or include all 
applications of the notion of punishment. 



Kurt Baier 

Is Punishment 
Retributive? * 

I t  would seem that punishment must of its nature be retributive, 
and also that it cannot be. It must be, for the infliction of hardship 
on someone is not punishment, unless it is as retribution for some- 
thing he  has done. It cannot be, for it makes sense to say that some- 
one was punished for something he did not do. This seemingly 
simple, but actually quite intricate problem, was recently discussed 
by Professor A. G. N. Flew in an article entitled 'The Justification of 
Punishment" and by Mr. A. M. Quinton in a paper entitled 'On 
Punisliment'l Both appear to m e  to misrepresent the nature of 
punishment. I shall begin by stating briefly what I hold to be the 
correct solution, and then point out where exactly they went wrong. 

1. T o  say that someone has punished someone else is to say that 
someone entitled to administer the penalty for a certain offense has 
administered this penalty to the person who has been found guilty 
of this offence by someone with the authority to do so. The  question 
whether or not someone has punished someone else could not even 
arise unless he belonged to a group which had the practice of punish- 
ing people. W e  could not say of a group that i t  had the practice of 
punishing people unless all the following conditions were satisfied. 
There must be someone, such as a father or legislator, whose job it is 
to prescribe or prohibit the doing of certain things or types of thing 
by certain people, in the form of commands or regulations, someone 
whose task it is to decree how a person disobeying these comlnands 
or regulatiolis shall be treated, someone, such as a father or police- 
man, entrusted with the task of detecting cases of disobedience, 

* Kurt Baier, "1s Punishment Retributivel" Analysis, 16 (1g55), pp. 25-31. 

Reprinted by permission of the author and the publisher. 
I .  Philosophy, October. ,954. 2. Analysis, June, 1954. 
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someone, such as a father or judge, charged with meting out the 
penalty for such disobedience, and someone, such as a father or 
executioner, charged with administering it. Of course, all these dif- 
ferent tasks may be entrusted to one and the same person, as in the 
case of punishment by a father or teacher. 

I t  should be noticed that 'punishing' is the name of only a part- 
activity belonging to a complex procedure involving several stages. 
Giving orders or laying down laws, affixing penalties to them, as- 
certaining whether anyone has disobeyed the commands or laws, 
sentencing persons found guilty, are not themselves punishing or part 
of the activity of punishing. Yet these activities must be performed 
and must precede the infliction of hardship if we are to speak of 
punishment at  all. Of course, these activities may take only rudimen- 
tary forms. A father does not legislate, but give orders; he does not 
necessarily affix penalties to breaches of these orders before the 
breaches occur, hut determines the penalty after a breach or dis- 
obedie~ice has occurred; he often does not take much trouble in 
finding out whether his child really is guilty, nor does he formally 
"find him guilty" or pronounce sentence. All this is merely tacitly 
implied, but it is quite definitely implied. It would be just as odd for 
a father to send his son to bed without supper for being late, if he 
had found the son not guilty of this--either because the son was not 
told to be home by a certain time or because he was home by the 
time mentioned--as it would be for a judge to pronounce sentence 
on the accused when he has just been acquitted by the jury. 

I t  follows from the nature of this whole "game", consisting of 
rule-making, penalisation, finding guilty of a breach of a rule, pro- 
nouncing sentence, and filially administering punishment, that the 
last act cannot be performed unless things have gone according to 
the rules until then. It is one of the constitutive rules of this whole 
"game" that the activity called punishing, or administering punisli- 
ment, cannot be performed if, at  a previous stage of the "game", the 
person in question has been found 'not guilty'. T h e  "game" has to 
proceed differently after the verdict 'not guilty', from the way it must 
proceed after the verdict 'guilty'. It is only if the verdict is 'guilty' 
that there is any question of a sentence and its being carried out. 
And if, after the jury has found the accused 'not guilty', the judge 
continues as if the jury had found him guilty, then his 'I sentence 
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you to three years' hard labour' is not the pronouncement of the 
sentence, but mere words. If, for some reason, the administration 
acts on these words, then what they do to the accused is not the 
infliction of punishment, but something for which (since it never 
happens) we do not even have a word. 

A method of inflicting hardship on someone cannot he called 
'punisliment' unless at least the following condition is satisfied. It 
must he the case that when someone is found "not guilty" it is not 
permissible to go on to pronounce sentence on him and carry it out. 
For 'punishment' is the name of a method, or system, of inflicting 
hardship, the aim of which is to hurt all and only those who are 
guilty of an offence. For this reason, a system of punishment requires 
a more or less elaborate apparatus for detecting those who are guilty 
and for allotting to them the hardship prescribed by the system. To 
say that it is of the very nature of punishment to be retributive, is 
to say that a system of inflicting hardship on someone could not he 
properly called 'punishment,' unless it is the aim of this system to hurt 
all and only those guilty of an offence. Hence inflicting hardship on 
a person who has been found 'not guilty' (logically) cannot he punish- 
ing. This is a conceptual point about punishment. 

The correct answer to our problem is that punishment is indeed 
of its very nature retributive, since the very aim of inflicting hard- 
ship as punishment would be destroyed, if it were inflicted on some- 
one who had been found 'not guilty'. But at the same time, 
someone may he punished, i.e. have hardship inflicted on him as 
punishment, altlrough he was guilty of no offence, since he may have 
been found guilty without being guilty. For all judges and jurymen 
are fallible and some are corrupt. 

2. Flew holds a different view. He says that punishment is of its 
very nature retributive, but thinks that this applies only to the system 
of punishment as a whole, not to individual instances of punishing, 
because "The term is sufficiently vague to permit us to 
speak in single cases and provided these do not become too numerous 
(if they do become too numerous, then ispo facto the use, the mean- 
ing, of 'punishment' has changed) of punishing a man who has 
broken no law (or even done no wrong) .' ' 

3. Loc. cit., p. 298, 4. Ibid., p. q9/300 

My first point is that Flew has got the analysis wrong. Punishment, 
whether a system or a single case, is of its nature retributive. Flew 
says it "would he pedantic to insist in single cases that people (logi- 
cally) cannot be punished for what they have not done",6 but that 
"a system of inflicting unpleasantness on scapegoats . . . could scarcely 
be called a system of punishment at all". These contrasts are mis- 
leading. I t  is not pedantic, but plain wrong, to insist in single cases 
that people (logically) cannot be punished for what they have not 
done. But this is not a statistical matter at all. True, a system of 
inflicting unpleasantness on scapegoats as such is not a system of 
punishment, but then a single case of inflicting unpleasantness on a 
scapegoat as such is not a case of punishment either. In Ruritauia, 
everyone who has been punished during the last year or the last ten 
years may have been innocent, for in Ruritania the judges and jury- 
men and the police and prison authorities are very inefficient and 
very corrupt. A system of punishing people does not turn into a sys- 
tem of inflicting unpleasantness on scapegoats, simply in virtue of 
the fact that in this system innocent people happen frequently to get 
punished. 

It is surely not true that, if under a certain system of punishment 
it happens that very many innocent people get punished, the mean- 
ing and use of 'punishment' has ipso facto changed. Let us envisage 
such a deterioration in our own legal system. I t  is not logically neces- 
sary that we should come to know about it. Even now many people 
claim to have been unjustly condemned. Every now and then we 
hear of a ghastly judicial error, and there may be many more than 
we hear of. Think of the many cases in which people accuse the police 
of having used third degree methods for getting "confessions". For 
all I know, a very large percentage of people who are found guilty 
and are later punished, are really innocent. At least, this is conceivable. 
Yet, if it were true, the meaning and use of 'punishment' could not 
change eo ipso. 

Or suppose we knew about it. What would we say? Simply that 
judges, police, and so on, were inefficient and/or corrupt, and that 
very many people got punished wrongly, i.e. unjustly, or by mistake. 

Flew may have confused the unsound point he is making with an- 



other point which is sound. Suppose a group had what is properly 
called a system of punishment. I t  may then happen once in a while 
that a judge goes on to "pronounce sentence" even after the jury has 
found the accused 'not guilty'. Or, to take a more probable case, that 
a teacher goes on to hit a pupil even after he has realised, perhaps 
even admitted, that the pupil is innocent. Now, it is true that we 
would still say that the group had a system of punishment even if 
such cases occurred, provided they were exceptional. W e  would not, 
however, say that they had a system of punishment, if these were not 
exceptions, but if the group had a system of doing just this sort of 
thing. 

This is true, but again it is not a matter of statistics, not a matter 
of happening frequently or infrequently. It is a matter of being an 
exception rather than the rule, in the sense that it is understood to be 
a breach of the rule, rather than merely out of the ordinary. Not 
merely that judges usually, but not always, discharge the accused 
when he has been found 'not guilty', but that it is their job or duty 
to do so. If, after the jury has found the accused 'not guilty', the 
judge says 'I sentence you to three years' hard labour', this is not just 
an unusual case of punishing the man who is innocent, but not a 
case of punishment at all. And here it would not only not be pedantic, 
let alone wrong, but perfectly right to say that this case was not a 
case of punishment. 

Flew, I suspect, may have been taken in by the word 'system'. He 
is, of course, right in saying that a systcm of inflicting unpleasantness 
on scapegoats, or a system of 'punishing' people who had broken no 
laws cannot be called a system of punishment. This obvious truth, 
together with the obvious truth that men who have not broken any 
laws can be and sometimes are correctly said to have been punished, 
leads him to the view that the solution to the puzzle how one can 
say the one, but not the other, must be found in the difference be- 
tween systems and single cases, which he takes to be the difference 
between the great majority of cases, and single cases? 

But it is more complicated than that. The expression "a system of 
'punishing' people who had broken no laws" means "system whose 

declared and recognised nature it is to 'punish' those who had broken 
no laws". Hence the importance of 'exception'. If it is still the 
declared and recognised nature of the group's infliction of hardship 
on people that it is to be directed to all and only those who are 
found guilty of an offence, then the cases of inefficient and conupt 
judges, and judges guilty of flagrant breaches of the law, are clearly 
exceptions. And while these single cases are exceptions, the whole 
system can still be called a system of punishment, otherwise it is a 
system of something else. 

3. Mr. Quinton, on the other hand, does not think the solution of 
our problem lies in the distinction between systems and single cases 
of punishment, but he thinks it lies in the recognition "that 'punish' 
is a member of that now familiar class of verbs whose first-person- 
present use is significantly different from the rest".7 As soon as we 
recognise that while 'I am punishing you for something you have not 
done' is as absurd as 'I promise to do something which is not in my 
power', we see that 'he punished him for something he had not 
done' is no more absurd than is 'he promised to do something that 
was not in his power'. 

My first point is that it is simply not true that 'I am punishing you 
for something you have not done' is as absurd as 'I promise you to do 
something which is not in my power'. I t  need not be absurd at all. 
The executioner may whisper it to the man who has been sentenced 
to death. 'I am punishing you for something you have not done' 
would be analogous to 'I promise you to do this which is not in my 
power' only if to say 'I am punishing you . . .' were to punish you, 
just as 'I promise you . . .' is to promise you. In other words, the verb 
'to promise' is a performatory word, 'to punish' is not. And if it were 
used performatorily in 'I hereby punish you . . .' (not, by the way, as 
Quinton has it, "I am punishing you . . ."), then it would mean the 
same as 'I hereby sentence you . . .' and saying it would still not be 
punishing anyone, but merely sentencing him. Thus, Quinton's ac- 
count is not true of punishing but at best of sentencing. 

A similar mistake was made some time ago by Professor H. L. A. 
Hart in his important paper "The Ascription of Responsibility and 

6 .  Lac. cit., pp. j o d j  
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Rightsm.8 For the view he there expresses is that judicial sion 
ts and that these are 'performato m ents", statements no capa e of 

so of some judicial decisions such 
as pronouncing sentence, it is not true of others such as verdicts. 
When the jury says 'Guilty', the accused is "guilty in law" and may 
have no further recourse against such a judicial decision, but that does 
not mean that he really is guilty. The verdict 'guilty' could be a 
performatory utterance only if uttering these words were making the 
accused guilty, as uttering the words 'I promise' is making a promise. 
It might be said that the jury uses the word in a technical legal sense, 
different from the ordinary. When the jury says 'Jury-Guilty', the 
accused is not indeed made guilty, but he is made jury-guilty. But 
this won't do, for what does jury-guilty come to? It simply means 'to 
be held guilty', 'to be regarded or treated as guilty'. But this is not 
what the jury is asked to decide or what it says. The jury is asked to 
give its opinion on whether the accused is guilty, not on whether 
he is to be treated as guilty, for different considerations might enter 
into the second question. For the purpose of the legal consequences, 
the jury's opinion about his guilt is authoritative. Thus, it is not true 
that the jury says 'Jury-Guilty', and thereby makes the accused jury- 
guilty. What is true is that the jury says 'guilty' and thereby makes 
the accused jury-guilty that is to be held guilty. Hence the per- 
formatory model is out of place here, for when I say 'I promise', I 
am making a promise, not an 'uttered promise'. 

It might be thought that Quinton had seen this point, for he says 
"There is an interesting difference here between 'forgive' and 
'punish' or 'reward' . . . The three undertakings denoted by these 
verbs can be divided into the utterance of a more or less ritual 
formula and the consequences authorized by this utterance. With 
punishment and reward the consequences are more noticeable than 
the formula, so they come to be sufficient occasion for the use of the 
word even if thc formula is inapplicable and so improperly used. But, 
since the consequences of forgiveness are negative, the absence of 
punishment, no such shift occurs". At first sight, this distinction 

8. Proc. Arist. Soc. l g 4 b .  Reprinted in Flew, Logic and Language, Vol. I .  
9. Logic and Lmnguage. pp. 155, 157, 159. 161. lo. Ibid., p. 139. 

between the ritual formula and the consequences authorized by it 
might he taken to be the same distinction as the one I have drawn 
between sentencing and punishing. But on closer inspection, this 
turns out not to be so. 

For while to say 'I forgive you' is indeed to use a formula, the use 
of this formula or ritual is not performatory in the way in which the 
use of 'I promise' or 'I hereby sentence you to . . .' is. For if I say 
the latter in the appropriate circumstances then I have promised or 
pronounced sentence. But when I say 'I forgive you' I may merely say 
so. It is moreover wrong to think that 'I forgive you' authorizes the 
non-imposition of punishment. The assaulted girl, with her last 
words, may forgive her assailant, but this does not authorize "the 
absence of punishment". Nor is the infliction of punishment au- 
thorized by the formula 'I don't forgive you'. The former indicates 
the injured party's intention not to seek revenge, to resume friendly 
relations, and so on, the latter the opposite. On the other hand, the 
infliction of punishment is authorized by the formula 'guilty' or 
equivalent formulae, the noninfliction by the formula 'not guilty' and 
perhaps the Home Secretary's pardon. Thus, the difference Quinton 
has in mind is not the difference I have drawn between pronouncing 
sentence and punishing. 

Lastly, it should be emphasised that it is not true to say that 
punishing is the utterance of a ritual formula involving certain 
palpable consequences whereas forgiving is merely the utterance of a 
ritual formula involving no palpable consequences, and that, there- 
fore, 'punishing' sometimes refers merely to the palpable consequences 
even when the ritual formula is inappropriate, whereas this never 
happens in the case of forgiving. On the contrary, punishing and 
forgiving alike are certain kinds of doings, but they are doings which 
presuppose the correct completion of a certain more or less formal 
procedure culminating in the finding someone guilty of an offence. 
If and only if this procedure has been followed correctly to its very 
conclusion, can there be any question of someone's being or not being 
punished or forgiven or pardoned. One of the important differences 
between forgiving and punishing is that they presuppose different 
sorts of formalities. Forgiving is involved only where a man has been 
found guilty of an injury. Punishment is involved only where he has 
been found guilty of an offence. Many systems of crime and punish- 
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ment make injuries offences, but not all offences are necessarily in- 
juries. Vindictiveness and forgiveness, revenge and turning the other 
cheek are individual, punishment and reward are social ways of deal- 
ing with objectionable behaviour. 

Although the infliction of hardship on an individual cannot be 
called punishment unless it is preceded by his having been found 
'guilty' of an offence, the procedure leading up to this finding need 
only be formally and not materially correct. That is to say, as long as 
he was found 'guilty' in the proper way, even though he is not in fact 
guilty, the infliction of hardship which then follows will be punish- 
ment, provided no further slip occurs. 

Joel Feinberg 

The Expressive Function 
of Punishment * 

It might well appear to a moral philosopher absorbed in the classical 
literature of his discipline, or to a moralist sensitive to injustice and 
suffering, that recent philosophical discussions of the problem of 
punishment have son~ehow missed the point of his interest. Recent 
influential articles have quite sensibly distinguished between ques- 
tions of definition and justification, between justifying general rules 
and particular decisions, between moral and legal guilt. So much is 
all to the good. When these articles go on to define 'punishment', 
however, it seems to many that they leave out of their ken altogether 
the very element that makes punishment theoretically puzzling and 
morally disquieting. Punishment is defined, in effect, as the infliction 
of hard treatment by an authority on a person for his prior failing in 
some respect (usually an infraction of a rule or command).% There 
may be a very general sense of the word 'punishment' which is well 

* Joel Feinberg, "The Expressive Function of Punishment," The Monist, 49:3. 
(La Salk, Illinois, 1965), pp. 397-408. Reprinted by permission of the author 
and the publisher. 
1. See especially the following: A. Flew, 'The Justification of Punishment," 
Philosophy, 29 (1954), 291-307: S. I. Benn, "An Approach to the Problems of 
Punishment," Philosophy, 33 (1958), 325-341; and H. L. A. Mart, '"Prolegome- 
non to the Principles of Punishment," Proceedings of the Aristotelian Society, 
60 (195+0), 1-26. 
2. Hart and Benn both borrow Flew's defiinition. In Hart's paraphrase, punish- 
ment "(i) . . . must involve pain or other consequences normally considered 
unpleasant. (ii) It must be for an offense against legal rules. (iii) It must be 
of an actual or supposed offender for his offense. (iv) It must be intentionally 
administered by human beings ather than the offender. (v )  It must be imposed 
and administered by an authority constituted by a legal system against which 
the offense is committed." (op. cit., p. 4.) 



expressed by this definition; but even if that is so, we can distinguish 
a narrower, more emphatic sense that slips through its meshes. Im- 
prisonment at hard labor for committing a felony is a clear case of 
punishment in the emphatic sense; but I think we would be less 
willing to apply that term to parking tickets, offside penalties, sack- 
ings, flunkings, and disqualifications. Examples of the latter sort I 
propose to call penalties (merely), so that I may inquire further 
what distinguishes punishment, in the strict and narrow sense that 
interests the moralist, from other kinds of penalties? 

One method of answering this question is to focus one's attention 
on the class of nonpunitive penalties in an effort to discover some 
clearly identifiable characteristic common to them all, and absent 
from all punishments, on which the distinction between the two 
might be grounded. The hypotheses yielded by this approach, how- 
ever, are not likely to survive close scrutiny. One might conclude, for 
example, that mere penalties are less severe than punishments, but 
although this is generally true, it is not necessarily and universally so. 
Again we might be tempted to interpret penalties as mere 'price- 
tags' attached to certain types of behavior that are generally undesir- 
able, so that only those with especially strong motivation will be 

3. The distinction between punishments and penalties was first called to my 
attention by Dr. Anita Fritz of the University of Connecticut. Similar distinc- 
tions in different terminologies have been made by many. Pollock and Maitland 
spcak of 'truc afflictive punishments' as opposed to outlawry, private vengeance, 
fine, and emendation. (History of English Law, r d  ed., 11, pp. 451 ff.) The 

phrase 'afflictive punishment' was invented by Bentham (Rationale of Punish- 
ment, London, ,830): "These [corporal] punishments are almost always attended 
with a portion of ignominy, and this does not always increase with the organic 
pain, but principally depends upon the condition [social class] of the offender." 
(p. 83) .  James Stephen says of legal punishment that it "should always connote 
. . . moral infamy." (History of the Crintinal Law, 11, p. 171.) Lasswell and 
Donnelly distinguish 'condemnation sanctions' and 'other deprivations'. ("The 
Continuing Debate over Responsibility: An Introduction to Isolating the Con- 
demnation Sanction," Yale Law lountal, 68, 1959.) The traditional common law 
distinction is between 'infamous' and 'noninfamous' crimes and punishments. 
Conviction of an  'infamous crime' rendered a person liable to such postpunitive 
civil disabilities as incompetence to be a witness. 

willing to pay the price? So, for example, deliberate efforts on the 
part of some western states to keep roads from urban centers to 
wilderness areas few in number and poor in quality are essentially 
no different from various parking fines and football penalties. In each 
case a certain kind of conduct is discouraged without being absolutely 
prohibited: Anyone who desires strongly enough to get to the wild- 
erness (or park overtime, or interfere with a pass) may do so provided 
he is willing to pay the penalty (price). On this view penalties are, 
in effect, licensing fees, different from other purchased permits in 
that the price is often paid aftenvard rather than in advance. Since a 
similar interpretation of punishments seems implausible, it might be 
alleged that this is the basis of the distinction between penalties and 
punishments. However, while a great number of penalties can, no 
doubt, plausibly be treated as retroactive license fees, this is hardly 
true of all of them. It is certainly not true, for example, of most 
demotions, firings, and flunkings, that they are 'prices' paid for some 
already consumed benefit; and even parking fines are sanctions for 
rules "meant to be taken seriously as . . . standard [s] of behavior," 
and thus are more than mere public parking fees. 

Rather than look for a characteristic common and peculiar to the 
penalties on which to ground the distinction between penalties and 
punishments, we would be better advised, I think, to cast our atten- 
tion to the examples of punishments. Both penalties and punish- 
ments are authoritative deprivations for failures; but apart from these 
common features, penalties have a miscellaneous character, whereas 
punishments have an important additional characteristic in common. 
That characteristic, or specific difference, I shall argue, is a certain 
expressive function. Punishment is a conventional device for the 
expression of attitudes of resentment and indignation, and of judg- 

4. That even punishments proper are to be interpreted as taxes on certain kinds 
of conduct is a view often associated with 0. W .  Ilolmes, Jr. For an excellent 
discussion of Holmes's fluctuations of this question see Mark De Wolfe Howe, 
lustice Holntes, The Proving Years (Cambridge, Mass., 1963), pp. 74-80 Sce 
also Lon Fuller, l'hc Mordity of Lnw (Ncw EIa\.cn, 1964). Chap. 11, part 7, and 
H. L. A. Hart, The Concept of Law (Oxford, 1961), p. 39, for illuminating 
mmparisans and contrasts of punishment and taxation. 
5 .  H. L. A. Hart, loc. cit. 



ments of disapproval and reprobation, either on the part of the punish- 
ing authority himself or of those "in whose name" the punishment 
is inflicted. Punishment, in short, has a symbolic significance largely 
missing from other kinds of penalties. 

The reprobative symbolism of punishment and its character as 
'hard treatment', while never separate in reality, must be carefully 
distinguished for purposes of analysis. Reprobation is itself painful, 
whether or not it is accompanicd by further 'hard treatment'; and 
hard treatment, such as fine or imprisonment, because of its con- 
ventional symbolism, can itself be reprobatory; but still we can con- 
ceive of ritualistic condemnation unaccompanied by any further hard 
treatment, and of inflictions and deprivations which, because of dif- 
ferent symbolic conventions, have no reprobative force. It will be my 
thesis in this essay that ( I )  both the hard treatment aspect of punish- 
ment and its reprobative function must be part of the definition of 
legal punishment; and ( 2 )  each of these aspects raises its own kind 
of question about the justification of legal punishment as a general 
practice. I shall argue that some of the jobs punishment does, and 
some of the conceptual problems it raises, cannot be intelligibly 
described unless (1) is true; and that the incoherence of a familiar 
form of the retributive theory results from failure to appreciate the 
force of ( 2 ) .  

I. Punishment As Condemnation 

That the expression of the community's condemnation is an es- 
sential ingredient in legal punishment is widely acknowledged by 
legal writers. Henry M. Hart, for example, gives eloquent emphasis to 
the point: 

What distinguishes a criminal from a civil sanction and all that 
distinguishes it, it is ventured, is the judgment of community con- 
demnation which accompanies . . . its imposition. As Professor Gard- 
ncr wrote not long ago, in a distinct but cognatc collncction: 

'The essence of punishment for moral delinquency lies in the 
criminal conviction itself. One may lose more money on the stock 
market than in a court-room; a prisoner of war camp may well provide 

a harsher environment than a state prison; death on the field of battle 
has the same physical characteristics as death by sentence of law. I t  
is the expression of the community's hatred, fear, or contempt for 
the convict which alone characterizes physical hardship as punish- 
ment.' 

If this is what a 'criminal' pcnalty is, then we can say readily enough 
what a 'crime' is. . . . I t  is conduct which, if duly shown to have 
taken place, will incur a formal and solemn pronouncement of the 
moral condemnation of the community. . . . Indeed the condemna- 
tion plus the added [unpleasant physical] consequences may well be 
considered, compendiously, as constituting the punishment.6 

Professor Hart's colnpendious definition needs qualification in one 
respect. The moral condemnation and the 'unpleasant consequences' 
that he rightly identifies as essential elements of punishment are not 
as distinct and separate as he suggests. It is not always the case that 
the convicted prisoner is first solemnly condemned and then subjected 
to unpleasant physical treatment. It would be more accurate in many 
cases to say that the unpleasant treatment itself expresses the con- 
demnation, and that this expressive aspect of his incarceration is 
precisely the element by reason of which it is properly characterized 
as punishment and not mere penalty. The administrator who regret- 
fully suspends the license of a conscientious but accident-prone driver 
can inflict a deprivation without any scolding, express or implied; but 
the reckless motorist who is sent to prison for six months is thereby 
inevitably subject to shame and ignominy-the very walls of his cell 
condemn him and his record becomes a stigma. 

To say that the very physical treatment itself expresses condemna- 
tion is to say simply that certain forms of hard treatment have be- 
come the conventional symbols of public reprobation. This is neither 
more nor less paradoxical than to say that certain words have become 
conventional vehicles in our language for the expression of certain 
attitudes, or that champagne is the alcoholic beverage traditionally 
used in celebration of great events, or that black is the color of 
mourning. Moreover, particular kinds of punishment are often used 
to express quite specific attitudes (loosely speaking, this is part of 

6. Henry M. Hart, "The Aims of the Criminal Law," Low and Contemporav 
Problems, 13 (1958), 11, A, 4. 



1 
their 'meaning'); note the differences, for example, between beheading 
a nobleman and hanging a yeoman, burning a heretic and hanging a 
traitor, hanging an enemy soldier and executing him by firing squad. 

I t  is much easier to show that punishment has a symbolic signi- 
ficance than to say exactly what it is that punishment expresses. At 
its best, in civilized and democratic countries, punishment surely ex- ' 
presses the community's strong disapproval of what the criminal did. 
Indeed it can be said that punishment expresses the judgment (as 
distinct from any emotion) of the community that what the cr~minal 
did was wrong. I think it is fair to say of our community, however, 
that punishment generally expresses more than judgments of dis- 
approval; it is also a symbolic way of getting back at the criminal, of 
expressing a kind of vindictive resentment. T o  any reader who has in 
fact spent time in a prison, I venture to say, even Professor Gardner's 
strong terms-'hatred, fear, or contempt for the convict'-will not 
seem too strong an account of what imprisonment is universally 
taken to express. Not only does the criminal feel the naked hostility 
of liis guards and the outside world-that would he fierce enough- 
hut that hostility is self-righteous as well. His punishment bears the 
aspect of legitimized vengefulness; hence there is much truth in J. F. 
Stephen's celebrated remark that "The criminal law stands to the 
passion of revenge in much the same relation as marriage to the sexual 
appetite." 

If we reserve the less dramatic term 'resentment' for the various 
vengeful attitndes, and the term 'reprobation' for the stern judg- 
ment of disapproval, then perhaps we can characterize condemnation 
(or denunciation) as a kind of fusing of resentment and reprobation. 

I 
That these two elements are generally to be found in legal punish- 
ment was well understood by the authors of the Report of the Royal 
Comn~ission on Capital Punishment: 

Discussion of the principle of retribution is apt to be confused 
because the word is not always used in the same sense. Sometimes 
i t  is intended to mean vengeance, sometimes reprobation. In the first 
sense the idea is that of satisfaction by the State of a wronged in- 
dividual's desire to be avenged; in the second it is that of the State's 

7 .  General View of the Criminal Law of England, Fint ed. (London, 1863), 

marking its disapproval of the breaking of its laws by a punishment 
proportionate to the gravity of the offense [Feinberg's emphasis]? 

11. Some Derivative Sy~nbol ic  Functions of Punishment 

The relation of the expressive function of punishment to its various 
central purposes is not always easy to trace. Symbolic public con- 
demnation added to deprivation may help or hinder deterrence, re- 
form, and rehabilitation-the evidence is not clear. On the other 
hand, there are other functions of punishment, often lost sight of in 
the preoccupation with deterrence and reform, that presuppose the 
expressive function and would be impossible without it. 

I. Authoritative Disavowal. Consider the standard international 
practice of demanding that a nation whose agent has unlawfully 
violated the complaining nation's rights should punish the offending 
agent. For example, suppose that an airplane of nation A fires on an 
airplane of nation B while the latter is flying over international 
waters. Very likely high authorities in nation B will send a note of 
protest to their counterparts in nation A demanding, among other 
things, that the transgressive pilot he punished. Punishing the pilot 
is an emphatic, dramatic, and well understood way of condemning 
and thereby disavowing liis act. I t  tells the world that the pilot had 
no right to do what he did, that he was on his own in doing it, that 
his government does not condone that sort of thing. I t  testifies 
thereby to government A's recognition of the violated rights of 
government B in the affected area, and therefore to the wrongfulness 
of the pilot's act. Failure to punish the pilot tells the world that 
government A does not consider him to have been personally at 
fault. That in turn is to claim responsibility for the act, which in 
effect labels that act as an 'instrument of deliberate national policy', 
and therefore an act of war. In that case either formal hostilities or 
humiliating loss of face by one side or the other almost certainly fol- 
lows. None of this makes any sense without the well understood 
reprobative symbolism of punishment. In quite parallel ways punish- 

8. (London, 1953). pp. 17-18, 
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ment enables employers to disavow the acts of their employees 
(though not civil liability for those acts), and fathers the destructive 
acts of their sons. 

2. Symbolic Non-Acquiescence: 'Speaking in the Name of the 
People.' The symbolic function of punishment also explains why 
even those sophisticated persons who abjure resentment of crinlinals 
and look with small favor generally on the penal law are likely to I 

demand that certain kinds of conduct be punished when or if the law i 

lets them go by. In the state of Texas, so.called 'paramour killings' 
are regarded by the law as not merely mitigated, but completely justi- 
fiable? Many humanitarians, I believe, will feel quite spontaneously 
that a great injustice is done when such killings are left unpunished. 
The sense of violated justice, moreover, might be distinct and un- 
accompanied by any frustrated schaden-freude toward the killer, lust 1 
for blood or vengeance, or metaphysical concern lest the universe 
stay 'out of joint'. The demand for punishment in cases of this sort 
may instead represent the feeling that paramour killings deserve to be 

I 
condemned, that the law in condoning, even approving of them, 
speaks for all citizens in expressing a wholly inappropriate attitude 
toward them. For, in effect, the law expresses the judgment of the 
'people of Texas', in whose name it speaks, that the vindictive satis- 
faction in the mind of a cuckolded husband is a thing of greater 
value than the very life of his wife's lover. The demand that para- 
mour killings be punished may simply be the demand that this lop- 
sided value judgment be withdrawn and that the state go on record 
against paramour killings, and the law testify to the recognition that 

I 
such killings are wrongful. Punishment no doubt would also help 
deter killers. This too is a desideratum and a closely related one, but 
i t  is not to be identified with reprobation; for deterrence might be 

g. The Texas Penal Code (Art. 1310) states: "Homicide is justifiable when 
committed by the husband upon one taken in the act of adultery with the wife, 
provided the killing takes place before the parties to the act have separated. 
Such circumustances cannot jc~stify a homicide when it appears that there has k 
been on the part of the husband, any connivance in or assent to the adulterous 
connection." New Mexico and Utah have similar statutes. For some striking 
descriptions of perfectly legal paramour killings in Texas, see John Bainbridge, i . - 

The Super.Americans (Garden City, 1961), pp. 138  ff 

achieved by a dozen other techniques, from simple penalties and 
forfeitures to exhortation and propaganda; but effective public de- 
nunciation and, through it, symbolic non-acquiescence in the crime, 
seem virtually to require punishment. 

This symbolic function of punishment was given great emphasis 
by Kant, who, characteristically, proceeded to exaggerate its impor- 
tance. Even if a desert island community were to disband, Kant 
argued, its members should first execute the last murderer left in its 
jails, "for otherwise they might all be regarded as participators in the 
[unpunished] murder. . . ."'O This Kantian idea that in failing to 
punish wicked acts society endorses them and thus becomes particeps 
criminis does seem to reflect, however dimly, something embedded 
in common sense. A similar notion underlies whatever is intelligible 
in the widespread notion that all citizens share the responsibility for 
political atrocities. Insofar as there is a coherent argument behind the 
extravagant distributions of guilt made by existentialists and other 
literary figures, it can be reconstructed in some such way as this: T o  
whatever extent a political act is done 'in one's name', to  that extent 
one is responsible for it. A citizen can avoid responsibility in advance 
by explicitly disowning the government as his spokesman, or after the 
fact through open protest, resistance, and so on. Otherwise, by 'ac- 
quiescing' in what is done in one's name, one incurs the respon- 
sibility for it. The root notion here is a kind of 'power of attorney' 
a government has for its citizens. 

3. Vindication of the Law. Sometimes the state goes on record 
through its statutes, in a way that might well please a conscientious 
citizen in whose name it speaks, but then through official evasion and 
unreliable cnforcement, gives rise to doubts that the law really means 
what it says. I t  is murder in Mississippi, as elsewhere, for a white 
man intentionally to kill a Negro; but if grand juries refuse to issue 
indictments or if trial juries refuse to convict, and this is well under- 
stood by most citizens, then it is in a purely fornlal and empty sense 
indeed that killings of Negroes by whites are illegal in Mississippi. 
Yet the law stays on the books, to give ever-less-convincing lip service 
to a noble moral judgment. A statute honored mainly in the breach 

10. The Philosophy of Ln~v,  trans. W. Hastie (Edinburgh, 1887), p. $ 3 .  
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begins to lose its character as law, unless, as we say, i t  is vindicated 
(emphatically reaffirmed); and clearly the way to do this (indeed the 
only way) is to punish those who violate it. 

Similarly, punitive damages, so-called, are sometimes awarded the 
plaintiff in a civil action, as a supplement to compensation for his 
injuries. What  more dramatic way of vindicating his violated right 
can be imagined than to have a court thus forcibly condemn its 
violation through the symbolic machinery of punishment? 

4. Absolution of Others. When something scandalous has occurred 
and it is clear that the wrongdoer must be one of a small number of 
suspects, then the state, by punishing one of these parties, thereby 
relieves the others of suspicion, and informally absolves them of 
blame. Moreover, quite often the absolution of an accuser hangs as 
much in the balance at a criminal trial as the inculpation of the ac- 
cused. A good example of this can be found in James Gould Coz- 
zens's novel, By Love Possessed. A young girl, after an evening of 
illicit sexual activity with her boy friend, is found out by her bullying 
mother, who then insists that she clear her name by bringing criminal 
charges against the boy. He used physical force, the girl charges; she 
freely consented, he replies. If the jury finds him guilty of rape, it 
will by the same token absolve her from (moral) guilt and her reputa- 
tion as well as his rides on the outcome. Could not the state do this 
job without punishment? Perhaps, but when it speaks by punishing, 
its message is loud and sure of getting across. . . . 
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Irnmanuel Kant 

justice and Punishment * 

What we call good must be, in the judgment of every reasonable man, 
an object of the faculty of desire, and the evil must be, in everyone's 
eyes, an object of aversion. Thus, in addition to sense, this judgment 

however, which everyone at the same time must acknowledge as good, 
either directly or indirectly. 

Whoever submits to a surgical operation feels it without doubt as 
an ill, but by reason he and everyone else will describe it as good. 
When, however, someone who delights in annoying and vexing peace- 
loving folk receives at last a right good beating, it is certainly an ill, 
but everyone approves of it and considers it as good in itself even if 
nothing further results from it; nay, even he who gets the beating 
must acknowledge, in his reason, that justice has been done to him, 
because he sees the proportion between welfare and well-doing, which 
reason inevitably holds before him, here put into practice. / 
* Irnmanuel Kant, Critique of Practic~al ns. and ed. with an intro. 

,7 

Immanuel Kant 

Justice and Punishment 
(continued) ' 

E. The Right  of Punishing a n d  of Pardoning 

I. n l E  RIGHT OF PUNISHING 

The right of administering punishment, is the right of the sovereign 
as the supreme power to inflict pain upon a subject on account of a 
crime committed by him. The head of the state cannot thereforgke 

_punished;_but his supremacy may be withdrawn from him. Any trans-' 
gression of the public law which makes him who commits i t  incapable 
of being a citizen, constitutes a crime, either simply as a private 
crime (crimen), or also as a public crime (crimen publicurn). Private 
crimes are dealt with by a civil court; public crimes by a criminal 
court.-Embezzlement or peculation of money or goods entrusted in 
trade, fraud in purchase or sale, if done before the eyes of the party 
who suffers, are private crimes. On the other hand, coining false 
money or forging bills of exchange, theft, robbery, etc., are public 
crimes, because the commonwealth, and not merely some particular 
individual, is endangered thereby. Such crimes may be divided into 
those of a base character (indolis abjectae) and those of a violent 
character (indolis violentiae) . 

Judicial or juridical punishment (poena forensis) is to be distin- 
guished from natural punishment (poena naturalis), in which crime 
as vice punishes itself, and does not as such come within the cogni- 
zance of the legislator. Juridical punishment can never be administered 
merely as a means for promoting another good, either with regard to 
the criminal himself or to civil society, but must in all cases be im- 

* Irnmanuel Kant, 11, translated by W. Hastie, 
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posed only because the individual on whom it is inflicted has com- 
mitted a crime. For one man ought never to be dealt with merely as 
a means subservient to the purpose of another, nor be m v  
t h e f  real right. Against such treatment his inborn person- 
ality has a right to protect him, even although be may be condemned 
to lose his civil personality. He - - . muslfirstbe -. .. found.g~ilty and ~unish-  
able before there can be any thought of drawing from his punish- . . .. ,. . . .- 
ment any benefit for himself or his fellow-citizens. ' T & & n a l  law is- 

_ a r a t e g ~ d a d i m p e d i v n d  woe to him who creeps through the 
serpent-windings of utilitarianism to discover some advantage that 
may discharge him from the justice of punishment, or even from the 
due measure of it, according to the pharisaic maxim: 'It is better that 
one man should die than that the whole people should perish.' For if 
justice and righteousness perish, human life would no longer have any 
value in the world-What, then, is to be said of such a proposal as 
to keep a criminal alive who has been condemned to death, on his 
being given to understand that if he agreed to certain dangerous ex- 
periments being performed upon him, he would be allowed to sur- 
vive if he came happily through them? I t  is argued that physicians 
might thus obtain new information that would be of value to the 
commonweal. But a court of justice would repudiate with scorn any 

his kind if made to it by the medical faculty; for justice 
would cease to justice, if it were bartered away for any consider- 
ation whatever. a- But w a is t e mode and measure of pnnishmeilt which public 

as its principle and standard? I t  is just the principle of 
which the pointer of the scale of justice is made to incline 

one side than the other. I t  may be rendered by saying 
that the undeserved evil which any one commits on another, is* 

'@ e d  as perpetrated on himself. Hence it may be said: 'If you 
slander another, you slander yourself; if you steal from another, you 
steal from yourself; if you strike another, you strike yourself; if you 
kill another, you kill yourself.' This is the right of retaliation (jus 
ta ionis); and properly understood, it is the only principle whi& 

&ting a public court, as distinguished from mere private judg- 
ment, can definitely assign both the quality and the quautity of a just 
penalty. All other standards are wavering and uncertain; and on ac- 
count of other considerations involved in them, they contain no 

principle conformable to the sentence of pure and strict justice. It 
may appear, however, that difference of social status would not admit 
the application of the 'ch is that of 'like 
with like.' But although 
sible according to the le 
attained in practice, by 
sentiment of the parties 
penalty on account of a 
to the injustice of slander; for one who is wealthy may be able to 
indulge himself in this offence for his own gratification. Yet the at- 
tack committed on the honour of the party aggrieved may have its 
equivalent in the pain inflicted upon the pride of the aggressor, espe- 
cially if he is condemned by the judgment of the court, not only to 
retract and apologize, but to submit to some meaner ordeal, as kissing 
the hand of the injured person. In like manner, if a man of the high- 
est rank has violently assaulted an innocent citizen of the lower 
orders, he may be condemned not only to apologize but to undergo 
a solitary and painful imprisonment, whereby, in addition to the dis- 
comfort endured, the vanity of the offender would be painfully af- 
fected, and the very shame of his position would constitute an ade- 
quate retaliation after the principle of 'like with like.' But how then 
would we render the statement: 'If you steal from another, you steal 
from yourself'? In this way, that whoever steals U i n e  makes the 
property of-e therefGe robs himself of all security in 
property, according to the right of retaliation. Such a one has nothing, 
and can acquire nothing, but he has the will to live; and this is only 
possible by others supporting him. But as the state should not do this 
gratuitously, he must for this purpose yield his powers to the state to 
be used in penal labour; and thus he falls for a time, or it may be for 
life, into a condition of slavery.-B~wh.o_wpr.has..c~mmittehder, 
must die There is, in this case, no juridical substitute or surrogate, 

-___---L 

that can be given or taken for the satisfaction of justice. There is no 
likeness or proportion between life, however painful, and death; and 
therefore there is n_q-eguuJity between the ~ ~ i m e ~ o f  murder and the.--- 

xtaliation - -.:--: of .,.. it but what .. ---- is~-flcially accomplished hy the exect~tion 
of the crim~nal. His death, however, must be kept free from all inal--.- 
treatment that would make the humanity suffering in his person 
loathsome or abominable. Even if a civil society resolved to dissolve 

J U S T I C E  A N D  P l l N I S l I M E N T  105 



itself with the consent of all its members--as might be supposed in 
the case of a people inhabiting an island resolving to separate and 
scatter themselves throughout the whole world-the last murderer 
lying in the prison ought to be executed before the resolution was 
carried out. This ought to be done in order that every one may realize 
the desert of his deeds, and that bloodguiltiness may not remain upon 
the people; for otherwise they might all be regarded as participators 
in the murder as a public violation of justice. 

- The equalization of ~unishment with crime, is therefore only pas- 
sible by the cognition of the judge extending even to the penalty of 
death, according to the right of retaliation . . . 

Punishment as 
a Right ' 

ce.i?juv.. [the penalty] whichfalls on t 
implicitly just-as just,.it is eo ipso his im 
of hh  freedom, his right; on the contrary, ... it - . ~  i s  
within the criminal himself,i.e., in his objecti 

by doing it the criminal ha 

.-.-- 

ing capital punishn~ent. His reason was that it could not be presumed 
that the readiness of individuals to allow themselves to be executed 
was included in the social contract, and that in fact the contrary 
would have to be assumed. But the state is not a contract at all nor is 
its fundamental essence the unconditional protection and guarantee 
of the life and property of members of the public as individuals. On 
the contrary, it is that higher entity which even lays claim to this very 
life and property and demands its sacrifice. Further, what is involved 
in the action of the criminal is not only the concept of crime, the 
rationalaspect present in crime as such whether the individual,~wills, . - ... . . . . . . .. . 
it or not, the aspect which the state has to vindicate, but also t h e  
abstract rationality of . the . individual's volition. Since that - is so, . . pun- .. , 

ishment is regarded as containing the criminal's right and hence by .. . 

being punished . ~ he is honoured as a rational being. He does not re- 
ceive this due of honour unless the concept and measure of his punish- 
ment are derived from his own act. Still less does he receive it if he is 

'G. W. F. Hegel, The Philosophy of Right, trans. T. M. Knox (London: 
Oxford University Press, 1969), set. loo. 
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treated either as a harmful animal who has to be made harmless, or 
with a view to deterring and reforming him. 

Moreover, apart from these considerations, the form in which 
the righting of wrong exists in the state, namely punishment, is not 
its only form, nor is the state a precondition of the principle of right- 
ing wrong. [A.] 

F. H. Bradley 

The Vulgar Notion 
of Responsibility ' 

If there is any opinion to which the man of uncultivated morals is 
attached, it is the belief in the necessary connexion of punishment 
and guilt. Punishment is punishment, only where it is deserved. W e  
pay the penalty, because we owe it, and for no other reason; and if 
punishment is inflicted for any other reason whatever than because 
it is merited by wrong, it is a gross immorality, a 
abominable crime, and not what it pretends to b 
gard for whatever considerations we please--ou 
the good of society, the benefit of the offende 
worse, if we fail to do so. Having once the right to punish, we may 
modify the punishment according to the useful 
these are external to the matter, they can not 
and nothing can do that but criminal desert. 
waste words over: if the fact of the vulgar view is not palpable to the 
reader, we have no hope, and no wish, to make it so. 

I am not to be punished, on the ordinary view, unless I deserve it. 
Why then (let us repeat) on this view do I merit punishment? It is 
because I have been guilty. I have done 'wrong.' I have taken into 
my will, made a part of myself, have realized m 
which is the negation of 'right,' the assertion of no 
be imputed to me. I am the realization and the 
wrong. Now the plain man may not know what 
but he is sure that, whatever it is, it 'ought' not to exist, that it calls 
and cries for obliteration; that, if he can remove it, it is his business 
to do so; that, if he docs not remove it, it rests also upon him, and 
that the destruction of guilt, whatevcr bc the consequcnccs, and even 

* F. H. Bradley, Ethical Studies, i d  ed. (London: Oxford University Press, 

1927)n PP. 26-29. 



if there he no consequences at all, is still a good in itself; and this, not 
because a mere negation is a good, but because the denial of wrong 
is the assertion of right (whatever 'right' means); and the assertion 
of right is an end in itself. 

Punishment is the denial of wrong by the assertion of right, and 
the wrong exists in the self, or will, of the criminal; his self is a wrong- 
ful self, and is realized in his person and possessions; he has asserted 
in them his wrongful will, the incarnate denial of right; and in deny- 
ing that assertion, and annihilating, whether wholly or partially, that 
incarnation by fine, or imprisonment, or even by death, we annihilate 
the wrong and manifest the right; and since this, as we saw, was an 
end in itself, so punishment is also an end in itself. 

Yes, in despite of sophistry, and in the face of sentimentalism, with 
well-nigh the whole body of our self-styled enlightenment against 
them, our people believe to this day that punishment is inflicted for 
the sake of punishment; though they know no more than our philos- 
ophers themselves do, that there stand on the side of the unthinking 
people the two best-known names of modern philosophy. 

But, even were we able, it is not our task here to expound to the 
reader, what this, or again what the other metaphysician understands 
by punishment. The above is no more than the theoretical expression 
of the popular view, viz. that punishment is justice; that justice im- 
plies the giving what is due; that suppression of its existence, in one 
form or other, is due to guilt, and so to the guilty person; and that, 
against his will, to give or take from a man what is not due, is, on the 
other hand, injustice. 

G. E. Moore 

An Organic Unity " 

There remains one point which must not he omitted in a complete 
description of the kind of questions which Ethics has to answer. The 
main division of those questions is, as I have said, into two; the ques- 
tion what things are good in themselves, and the question to what 
other things these are related as effects. The first of these, which is 
the primary ethical question and is presupposed by the other, in- 
cludes a correct comparison of the various things which have intrinsic 
value (if there are many such) in respect of the degree of value which 
they have; and such comparison involves a difficulty of principle 
which has greatly aided the confusion of intrinsic value with mere 
'goodness as a means.' It has been pointed out that one difference 
between a judgment which asserts that a thing is good in itself, and 
a judgment which asserts that it is a means to good, consists in the 
fact that the first, if true of one instance of the thing in question, is 
necessarily true of all; whereas a thing which has good effects under 
some circumstances may have bad ones under others. Now it is cer- 
tainly true that all judgments of intrinsic value are in this sense 
universal; hut the principle which I have now to enunciate may easily 
make it appear as if they were not so but resembled the judgment of 
means in being merely general. There is, as will presently he main- 
tained, a vast number of different things, each of which has intrinsic 
value; there are also very many which are positively bad; and there is 
a still larger class of things, which appear to he indifferent. But a 
thing belonging to any of these three classes may occur as part of a 
whole, which includes among its other parts other things belonging 
both to the same and to the other two classes; and these wholes, as 
such, may also have intrinsic value. The paradox, to which it is neces- 
sary to call attention, is that the value of such a whole bears no regu- 

* G. E. Moore, Principia Ethica (Cambridge: Cambridge University Press, ]go?), 
ch. 1 ,  sec. 18,  19, ch. 6, sec. 128,  130. 
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others have if that person has not derived an unfair advantage. A 
person has not derived an unfair advantage if he could not have re- 
strained himself or if it is unreasonable to expect him to behave other- 
wise than he did. Sometimes the rules preclude punishment of classes 
of persons such as children. Sometimes they provide a defense if on 
a particular occasion a person lacked the capacity to conform his con- 
duct to the rules. Thus, someone who in an epileptic seizure strikes 
another is excused. Punishment in these cases would be punishment 
of the innocent, punishment of those who do not voluntarily re- 
nounce a burden others have assumed. Punishment in such cases, 
then, would not equalize but rather cause an unfair distribution in 
benefits and burdens. 

Along with principles providing defenses there are requirements 
that the rules be prospective and relatively clear so that persons have 
a fair opportunity to comply with the rules. There are, also, rules 
governing, among other matters, the burden of proof, who shall 
bear it and what it shall be, the prohibition on double jeopardy, and 
the privilege against self-incrimination. Justice requires conviction of 
the guilty, and requires their punishment, but in setting out to fulfill 
the demands of justice we may, of course, because we are not omni- 
scient, cause injustice by convicting and punishing the innocent. 
The resolution arrived at in the system I am describing consists in 
weighing as the greater evil the punishment of the innocent. The 
primary function of the system of rules was to provide individuals 
with a sphere of interest immune from interference. Given this goal, 
it is determined to be a greater evil for society to interfere unjustifi- 
ably with an individual by depriving him of good than for the society 
to fail to punish those that have unjustifiably interfered. 

Finally, because the primary rules are designed to benefit all and 
because the punishments prescribed for their violation are publicized 
and the defenses respected, there is some plausibility in the exagger- 
ated claim that in choosing to do an act violative of the rules an 
individual has chosen to be punished. This way of putting matters 
brings to our attention the extent to which, when the system is as I 
have described it, the criminal "has brought the punishment upon 
himself" in contrast to those cases where it would be misleading to 
say "he has brought it upon himself," cases, for example, where one 
does not know the rules or is punished in the absence of fault . . . 

H. J. McCloskey 

A Non-Utilitarian 
Approach to Punishment * 

Although the view that punishment is to be justified on utilitarian 
grounds has obvious appeal, an examination of utilitarianism reveals 
that, consistently and accurately interpreted, it dictates unjust pun- 
ishments which are unacceptable to the common moral consciousness. 
In this rule-utilitarianism is no more satisfactory than in act-utiliarian- 
ism. Although the production of the greatest good, or the greatest 
happiness, of the greatest number is obviously a relevant consideration 
when determining which punishments may properly be inflicted, the 
question as to which punishment is just is a distinct and more basic 
question and one which must be answered before we can determine 
which punishments are morally permissible. That a retributivist the- 
ory, which is a particular application of a general principle of justice, 
can account more satisfactorily for our notion of justice in punish- 
ment is a positive reason in its support. 

I. Introduction 

At first glance there are many obvious considerations which seem to 
suggest a utilitarian approach to punishment. Crime is an evil and 
what we want to do is not so much to cancel it out after it occurs as 
to prevent it. T o  punish crime when it occurs is, at best, an imper- 
fect state of affairs. Further, punishment, invoking as it does evils 
such as floggings, imprisonment, and death, is something which does 
not commend itself to us without argument. An obvious way of at- 

* H. ]. McCloskey, "A Non.Utihtarian Approach to Punishment," Inquiry, 8 
(1965), pp. 2 3 ~ ~ 5 5 .  Reprinted by permission of the author and the publisher. 
A reply to Dr. McCloskey is reprinted in this volume p. 66. 
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tempting to justify sucl~ deliberately created evils would be in terms 
of their utility. 

This is how crime and punishment impress on first sight. A society 
in which there was no crime and no punishment would be a much 
better society than one with crime and resulting punishments. And 
punishment, involvipg evils such as deliberately inflicted suffering 
and even death, and consequential evils such as the driving of some 
of its victims into despair and even insanity, etc., harming and even 
wrecking their subsequent lives, and often also the lives of their 
relatives and dependents, obviously needs justification. T o  argue that 
it is useful, that good results come from such punishment, is to offer 
a more plausible justification than many so-called retributive justifi- 
cations. It is obviously more plausible to argue that punishmeut is 
justified if and because it is useful than to argue that punishment is 
justified because society has a right to express its indignation at the 
actions of the offender, or because punishment annuls and cancels 
out the crime, or because the criminal, being a human being, merits 
respect and hence has a right to his punishment. Such retributive 
type justifications have some point, but they are nonetheless implausi- 
ble in a way that the utilitarian justification is not. Yet I shall be 
concerned to argue that the key to the morality of punishment is to 
be found in terms of a retributive theory, namely, the theory that 
evils should be distributed according to desert and that the vicious 
deserve to suffer. In so arguing, I shall be bringing together and add- 
ing to a number of arguments I have set out elsewhere? 

11. How Our Common Moral Consciousness 
Views Punishment 

Is the punishment which commends itself to the moral consciousness 
always useful punishment? And is all punishment that is useful such 
that we should consider it to he morally just and permissible? Pun- 

I .  "An Examination of Restricted Utilitarianism," Philosophical Review, Vol. 
LXVI, 4 (Oct., 1957); 'The Complexity of the Concepts of Punishment,' Philo- 
sophy, Val. XXXVII, pp. 307-325 ( O C ~ . ,  1962). 

ishment which we commonly consider to be just is punishment which 
is deserved. T o  be deserved, punishment must he of an offender who 
is guilty of an offence in the morally relevant sense of 'offence.' For 
instance, the punishing of a man known to be innocent of any crime 
shocks our moral consciousness and is seen as a grave injustice. Simi- 
larly, punishment of a person not responsible for his behaviour, e.g., a 
lunatic, is evidently unjust and shocking. Punishment for what is not 
an offence in the morally significant sense of 'offence' is equally 
unjust. T o  punish a man who has tried his hardest to secure a job 
during a period of acute and extensive unemployment for 'having 
insufficient means of support,' or to punish a person under a retro- 
active law is similarly unjust. So too, if the offence for which the per- 
son punished is one against a secret law which it was impossible for 
him to know of, the punishment is gravely unjust. Similarly, pun- 
ishment of other innocent people--e.g., as scapegoats-to deter 
others, is unjust and morally wrong. So too is collective punishment- 
killing all the members of a village or family for the offences of one 
member. Whether such punishments successfully deter seems irrela- 
vant to the question of their justice. Similarly, certain punishments of 
persons who are offenders in the morally relevant sense of 'offenders' 
also impress us as gravely unjust. W e  now consider to have been 
gravely unjust the very severe punishments meted out to those pun- 
ished by hanging or transportation and penal servitude for petty thefts 
in the 18th century. Comparable punishments, e.g., hanging for shop- 
lifting from a food market, would be condemned today as equally un- 
just. I t  is conceivable that such unjust punishments may, in extreme 
circumstances, become permissible, but this would only be so if a 
grave evil has to be perpetrated to achieve a very considerable good. 

In brief, our moral consciousness suggests that punishment, to be 
just, must be merited by the committing of an offence. It follows 
from this that punishment, to be justly administered, must involve 
care in determining whether the offending person is really a respon- 
sible agent. And it implies that the punishment must not be exces- 
sive. It must not exceed what is appropriate to the crime. W e  must 
always be able to say of the person punished that he deserved to be 
punished as he was punished. I t  is not enough to say that good re- 
sults were achieved by punishing him. It is logically possible to say 
that the punishment was useful hut undeserved, and deserved but not 
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useful. It is not possible to say that the punishment was just although 
undeserved. 

These features of ordinary moral thinking about just punishment 
appear to be features of which any defensible theory of punishment 
needs to take note. Punishment of innocent people-through collec- 
tive punishments, scapegoat punishment, as a result of inefficient 
trial procedures, corrupt police methods, mistaken tests of responsi- 
bility, etc., or by using criteria of what constitute offences which allow 
to be offences, offences under secret and retroactive laws-is unjust 
punishment, as is punishment which is disproportionate with the 
crime. Thus the punishmcnt which we consider, after critical reflec- 
tion, to be just punishment, is punishment which fits a retributive 
theory. It is to be noted that it is just punishment, not morally per- 
missible punishment, of which this is being claimed. Sometimes it is 
morally permissible and obligatory to override the dictates of justice. 
The retributive theory is a theory about justice in punishment and tells 
only part of the whole story about the morality of punishment. I t  
points to a very important consideration in determining the morality 
of punishment-namely, its justice--and explains what punishments 
are just and why they are just. 

Before proceeding further, some comment should be made concern- 
ing these allusio~is to 'what our common moral consciousness regards 
as just or unjust.' Utilitarians frequently wish to dismiss such appeals 
to our moral co~lscious~~ess as an~ounting to an uncritical acceptance 
of our emotional responses. Obviously they are not that. Our un- 
critical ~iloral co~isciousness gives answers which we do not accept as 
defensible after critical reflection, and it is the judgements which we 
accept after critical reflection which are being appealed to here. In 
any case, before the utilitarian starts questioning this approach, he 
would do well to make sure that he himself is secure from similar 
criticism. I t  might well be argued that his appeal to the principle of 
utility itself rests upon an uncritical emotional acceptance of what 
prima facie appears to be a high-minded moral principle but which, 
on critical examination, seems to involve grave moral evils. Thus the 
problem of method, and of justifying the use of this method, is one 
which the utilitarian shares with the nonutilitarian. It is not possible 
here to argue for the soundness of this mode of argument beyond 
noting that whether an intuitionist or non-cognitivist metaethic be 
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true, this sort of appeal is what such metaethical theories suggest to 
be appropriate. 

111. What Utilitarianism Appears to Entail 
in Respect of Punishment 

Is all useful punishment just punishment, and is all just punishment 
usefuh Here it is necessary first to dispose of what might not unfairly 
be described as 'red herring.' A lot of recent utilitarian writing is to 
the effect that punishment of the innocent is logically impossible, 
and hence that utilitarianism cannot be committed to punishment of 
the innocent. Their point is that the concept of punishment entails 
that the person being punished be an actual or supposed offender, for 
otherwise we do not call it punishment but injury, harm-infliction, 
social quarantining, etc. There are two good reasons for rejecting this 
argument as nothing but a red herring. Not all unjust punishment is 
punishment of the innocent. Much is punishment which is excessive. 
Thus even if punishment of the innocent were not logically possible, 
the problem of justice in punishment would remain in the form of 
showing that only punishments commensurate with the offence were 
useful. Secondly, the verbal point leaves the issue of substance un- 
touched. The real quarrel between the retributionist and the utili- 
tarian is whether a system of inflictions of suffering on people with- 
out reference to the gravity of their offences or ever to whether they 
have committed offences, is just and morally permissible. I t  is imma- 
terial whether we call such deliberate inflictions of sufferings punish- 
ment, social surgery, social quarantining, etc. In any case, as I have 
elsewhere tried to show, the claim is evidently false. W e  the ob- 
servers and the innocent victims of such punishment call it punish- 
ment, unjust punishment. In so referring to it there is no straining of 
language. 

T o  consider now whether all useful punishment is just punish- 
ment. When the problem of utilitarianism in punishment is put in 
this way, the appeal of the utilitarian approach somewhat dimin- 
ishes. It appears to be useful to do lots of things which are unjust and 
undesirable. Whilst it is no doubt true that harsh punishment isn't 



necessarily the most nseful punishment, and that punishment of the 
guilty person is usually the most useful punishment, it is nonetheless 
easy to call to mind cases of punishment of innocent people, of men- 
tally deranged people, of excessive punishment, etc., inflicted because 
it was believed to be useful. Furthermore, the person imposing such 
punishment seems not always to be mistaken. Similarly, punishment 
which is just may be less useful than rewards. With some criminals, 
it may be more useful to reward them. As Ross observes: 

A utilitarian theory, whether of the hedonistic or of the 'ideal' kind, 
if it justifies punishment at all, is bound to justify it solely on the 
ground of the effects it produces. . . . In principle, then, the punish- 
ment of a guilty person is treated by utilitarians as not different in 
kind from the in~position of inconvenience, say by quarantine regu- 
lations, on innocent individuals for the good of the ~ommuni ty .~  

What is shocking about this, and what most utilitarians now seek 
to avoid admitting to be an implication of utilitarianism, is the im- 
plication that grave injustices in the form of punishment of the 
innocent, of those not responsible for their acts, or harsh punish- 
ments of those guilty of trivial offences, are dictated by their theory. 
W e  may sometimes best deter others by punishing, by framing, an 
innocent man who is generally believed to be guilty, or by adopting 
rough and ready trial procedures, as is done by army courts martial 
in the hcat of battle in respect of deserters, etc.; or we may severely 
punish a person not responsible for his actions, as so often happens 
with ~nilitary punisl~n~cnts for cowardice, and in civil cases involving 
sex crimes where the legal definition of insanity may fail to cover the 
relevant cases of insanity. Sometimes we may deter others by im- 
posing ruthless sentences for crimes which are widespread, as with 
car stealing and shoplifting in food markets. W e  may make people 
very thoughtful about their political commitments by having retro- 
active laws about their political affiliations, and we may, by secret 
laws, such as make to be major crimes what are believed simply to be 
antisocial practiccs and nut crimes at all, usefully encouragc a watch- 
ful, public-spiritcd behaviour. If tlic grcatest good or tlic greatest 

1. W. D. Ross, The Right and the Good, Oxford University Press, Oxford 1930, 
P. 56. 

happiness of the greatest number is the foundation of the morality 
and justice of punishment, there can be no guarantee that some such 
injustices may not be dictated by it. Indeed, one would expect that 
it would depend on the details of the situation and on the general 
features of the society, which punishments and institutions of pun- 
ishment were most useful. In most practical affairs affecting human 
welfare, e.g., forms of government, laws, social institutions, etc., what 
is useful is relative to the society and situation. It would therefore be 
surprising if this were not also the case with punishment. W e  should 
reasonably expect to find that different punishments and systems of 
punishment were useful for different occasions, times, communities, 
peoples, and be such that some useful punishments involved grave 
and shocking injustices. Whether this is in fact the case is an em- 
pirical matter which is best settled by social and historical research, 
for there is evidence available which bears on which of the various 
types of punishments and institutions work best in the sense of pro- 
moting the greatest good. Although this is not a question for which 
the philosopher qua philosopher is well equipped to deal, I shall none- 
theless later briefly look at a number of considerations which are 
relevant to it, but only because the utilitarian usually bases his defence 
of utilitarianism on his alleged knowledge of empirical matters of 
fact, upon his claim to know that the particular punishments and that 
system of punishment which we regard as most just, are most con- 
ducive to the general good. J. Bentham, and in our own day, J. J. 
C. Smart, are among the relatively few utilitarians who are prepared- 
in the casc of Smart, albeit reluctantly-to accept that utilitarian 
punishment may be unjust by conventional standards, but morally 
right nonetheless. 

Against the utilitarian who seeks to argue that utilitarianism does 
not involve unjust punishment, there is a very simple argument, 
namely, that whether or not unjust punishments are in fact useful, it 
is logically possible that they will at some time become useful, in 
which case utilitarians are committed to them. Utilitarianism involves 
the conclusion that if it is nscful to punish lunatics, mentally de- 
ranged people, innocent people framed as being guilty, etc., it is 
obligatory to do so. It would be nlerely a contingent fact, if it were 
a fact at all, that the punishment which works is that which we 
consider to be morally just. In principle, the utilitarian is committed 
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to saying that we should ask "Is the punishment. deserved?" The 
notion of desert does not arise for him. The only relevant issue is 
whether the punishment produces greater good. 

1V. What Utilitarianism in Fact Entails 
in the Light of Empirical Considerations 

What  is the truth about the utility of the various types of punish- 
ments? As I have already suggested, it would be astonishing if, in 
the sphere of punishment, only those punishments and that institu- 
tion of punishment we consider to be just, worked best. T o  look at 
particular examples. 

In an article cited above, I argued that a utilitarian would be com- 
mitted to unjust punishment, and used the example of a sheriff 
framing an innocent Negro in order to stop a series of lynchings 
which he knew would occur if the guilty person were not immediately 
found, or believed to have been found? I suggested that if the sheriff 
were a utilitarian he would frame an innocent man to save the lives 
of others. Against this example, it is suggested that we cannot know 
with certainty what the consequences of framing the Negro would 
be, and that there may be other important consequences besides the 
prevention of lynchings. Utilitarians point to the importance of pee 
ple having confidence in the impartiality and fairness of the legal 
system, a belief that lawful behavior pays, etc. However, as the 
example is set up, only the sheriff, the innocent victim and the guilty 
man and not the general public, would know there had been a frame- 
up. Further, even if a few others knew, this would not mean that 
everyone knew; and even if everyone came to know, surely, if utili- 
tarianism is thought to be the true moral theory, the general body of 
citizens ought to be happier believing that their sheriff is promoting 
what is right rather than promoting nonutilitarian standards of jus- 
tice. Since complex factors are involved, this example is not as 
decisive as is desirable. It can readily be modified so as to avoid 

3. "An Examination of Restricted Utilitarianism," op. cit., pp. 468-469 [reprinted 
above, pp. I Z W I Z I ] .  

many of these complications and hence become more decisive. Sup- 
pose a utilitarian were visiting an area in which there was racial 
strife, and that, during his visit, a Negro rapes a white woman, and 
that race riots occur as a result of the crime, white mobs, with the 
connivance of the police, bashing and killing Negroes, etc. Suppose 
too that our utilitarian is in the area of the crime when it is com- 
mitted such that his testimony would bring about the conviction of 
a particular Negro. If he knows that a quick arrest will stop the riots 
and lynchings, surely, as a utilitarian, he must conclude that he has 
a duty to bear false witness in order to bring about the punishment 
of an innocent person. In such a situation, he has, on utilitarian 
theoly, an evident duty to bring about the punishment of an in- 
nocent man. What unpredictable consequences, etc., are present here 
other than of a kind that are present in every moral situation? Clearly, 
the utilitarian will not be corrupted by bearing false witness, for he 
will be doing what he believes to be his duty. It is relevant that it is 
rare for any of us to be in a situation in which we can usefully and 
tellingly bear false witness against others. 

W e  may similarly give possible examples of useful punishments of 
other unjust kinds. Scapegoat punishment need not be and typically is 
not of a framed person. It may be useful. An occupying power which 
is experiencing trouble with the local population may find it useful 
to punish, by killing, some of the best loved citizen leaders, each 
time an act of rebellion occurs; but such punishments do not com- 
mend themselves to us as just and right. Similarly, collective punish- 
ment is often useful--consider its use in schools. There we consider 
it unjust but morally permissible because of its great utility. Collec- 
tive punishments of the kind employed by the Nazis in Czech- 
oslovakia-destroying a village and punishing its inhabitants for the 
acts of a few-are notorious as war crimes. Yet they appear to have 
been useful in the sense of achieving Nazi objectives. I t  may be 
objected that the Nazi sense of values was mistaken, that such punish- 
ment would not contribute towards realizing higher values and 
goods. But it is partly an accident of history that it was the Nazis 
who, in recent times, resorted to this method. If we had had to 
occupy a Nazi territory with inadequate troops, this might have been 
the only effective way of maintaining order. As with human affairs 
generally, it would depend on many factors, including the strength 
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of our troops, the degree of hostility of the occupied people, their 
temper and likely reaction to this sort of collective punishment, etc. 
Punishment of relatives could also be useful. It would be an inter- 
esting social experiment in those modern democracies which are 
plagued by juvenile delinquency, for parents as well as the teenage 
delinquents to be punished. Such punishment would be unjust but 
it might well be useful. It would need a number of social experiments 
to see whether it is or is not useful. It is not a matter we can settle 
by intuitive insight. If it did prove useful, it is probable people would 
come to think of such punishment of parents as punishment for the 
offence of being a parent of a delinquent! This would obscure the 
awarcness of the injustice of such punishment, hut it would nonethe- 
less be unjust punishment. 

Similarly with for offences under secret and retroactive 
laws. Such laws, it is true, would be useful only if used sparingly and 
for very good reasons but it is not hard to imagine cases where the 
use of a retroactive law might he useful in the long as well as in the 
short run. That a plausible case could have been made out for in- 
troducing retroactive laws in postwar Germany on utilitarian grounds 
as well as on the other sorts of grounds indicated by legal theorists, 
suggests that such cases do occur. They may be the most useful 
means, they may, in the German case, even have been morally permis- 
sible means and the means of achieving greater total justice; but 
they are nonethless means which in themselves are unjust. Retroactive 
laws are really a kind of secret law. Their injustice consists in this; 
and secret laws, like them, seem useful if used sparingly and with dis- 
cretion. The Nazis certainly believed them to he very useful but 
again it will no doubt be said that this was because their system of 
values was mistaken. However, unless the system of values includes 
respect for considerations of justice, such secret laws are possibly 
iiseful instruments for promoting good. 

In our own community we define 'offence' in such a way, with 
various laws, that we condone unjust punishment because of its 
utility. The vagrancy law is a very useful law but what it declares to 
he an offence is hardly an offence in the morally relevant sense. And 
it is not difficult to imagine countries in which it would be useful to 
have a law making it an offence to arouse the suspicions of tllc gov- 
ernment. Suppose there were a democratic revolution in Spain, or in 

Russia, which led to the perilous existence of a democratic govern- 
ment. Such a government might find that the only way in which it 
could safely continue in existence was by having such a law and 
similar laws involving unjust punishments. It would then have to 
consider which was morally more important-to avoid the unjust 
punishments which such a law involves, or to secure and make per- 
manent a democratic form of government which achieved greater 
over-all injustice. That is, it would face conflicting claims of justice. 

In an ignorant community it might well be useful to punish as 
responsible moral agents 'criminals' who in fact were not responsible 
for their actions but who were generally believed to be responsible 
agents. The experts suggest that many sex offenders and others who 
commit the more shocking crimes, are of this type, but even in 
reasonably enlightened communities the general body of citizens do 
not always accept the judgments of the experts. Thus, in communities 
in which enlightened opinion generally prevails (and these are few) 
punishment of mentally deranged 'criminals' would have little if any 
deterrent value, whereas in most communities some mentally de- 
ranged people may usefully be punished, and in ignorant, backward 
communities very useful results may come from punishing those not 
responsible for their actions. Similarly, very undesirable results may 
come from not punishing individuals generally believed to be fully 
responsible moral agents. Yet, clearly, the morality of punishing such 
people does not depend on the degree of the enlightenment of the 
community. Utilitarian theory suggests that it does, that such punish- 
ment is right and just in ignorant, prejudiced con~munities, unjust 
in enlightened communities. The utility of such punishment varies 
in this way, hut not its justice. The tests of responsible action are very 
difficult to determine, although this need not worry the utilitarian 
who should use the test of utility in this area as elsewhere. However, 
to make my point, we need not consider borderline cases. The more 
atrocious and abominable the crime, the more pointless its brutality 
is, the more likely it is that the criminal was not responsible and the 
more likely that the general public will believe him to be fully 
responsible and deserving of the severest punishment. 

Utilitarians often admit that particular punishments may be useful 
but unjust and argue that utilitarianism becomes more plausible and 
indeed, acceptable, if it is advanced as a theory about the test of rules 



and institutions. These utilitarians argue that we should not test 
particular punishments by reference to their consequences; rather, we 
should test the whole institution of punishment in this way, by re- 
fcrence to the consequences of the whole institution. 

This seems an incredible concession; yet rule-utilitarianism enjoys 
widespread support and is perhaps the dominant version of utilitarian- 
ism. It  is argued that particular utilitarian punishments may be unjust 
but that useful systems of punishment are those which are just 
systems in the judgment of our reflective moral consciousness. This 
modification of utilitarianism involves a strange concession. After all, 
if the test of right and wrong rules and institutions lies in their 
utility, it is surely fantastic to suggest that this test should be con- 
fined to rules and institutions, unless it is useful so to confine its 
application. Clearly, when we judge the utility of particular actions, 
we should take note of the effects on the institution or rule, but 
surely, it is individual acts and their consequences which utimately 
matter for the utilitarian. There are therefore good reasons for be- 
lieving that the half-hearted utilitarianism of rule-utilitarianism in- 
volves an indefensible compromise between act-utilitarianism and 
Ross's theory of a plurality of irreducible prima facie duties. 

To  consider now the implications of rule-utilitarianism. As with 
act-utilitarianism, it would be surprising if what was useful was also 
at all times just, and that what was the most useful institution of 
punishment was the same under all conditions and for all times. For 
example, what we in Australia regard as useful and just, fair trial 
procedures-and these are an important part of justice in punish- 
ment-for example, rules about the burden of proof, strict limitation 
of newspaper comment before and during the trial, selectioil of the 
jury, provision of legal aid for the needy, etc., differ from those found 
useful in dictatorships. Also, obviously a country emerging from the 
instability of a great revolution cannot afford to take risks with 
criminals and counter-revolutionaries which a stable, secure, well 
established commullity can afford to take. In Australia we can take 
the risk of allowing a few traitors to escape deserved punishment as 
a result of our careful procedures directed at ensuring that the in- 
noccnt be not punished in error. During a war we may take fewer 
risks but at the expense of injustices. In an unstable community, im- 
mediately after a revolution, a more cavalier approach to justice is 
usually found to be the most useful approach. And there are dif- 

ferences within any one community. What  is useful for civil courts 
is not necessarily what is most useful for military courts, and the most 
useful 'institution' for the whole community may be a mixture of 
different systems of justice and punishment. Thus not only particular 
punishments but also whole institutions of punishment may be useful 
but of a kind we consider to be gravely unjust. It  is these difficulties 
of utilitarianism-of act- and mle-utilitarianism-and the facts which 
give rise to these difficulties which give to the retributive theory, that 
the vicious deserve to suffer, its initial plausibility. 

V. Positive Considerations for a 
Retributive Theory of Punishment  

There are many positive considerations in support of the retributive 
theory of punishment, if it is constructed as the theory that the 
vicious deserve to suffer. Firstly, it is a particular application of a 2 general principle of justice, namely, that equals should be treated, 
equally and unequals unequally. This is a principle which has won 7 
very general acceptance as a self-evident principle of justice. It  is the ' 
principle from which the more celebrated, yet opposed accounts of 
justice, are derived. It  is a principle which has wide application and 
which underlies our judgments of justice in the various areas. W e  
think of it as applying-other things being equal-to fair prices, 
wages, and treatment generally. It  is in terms of such a principle that 
we think that political discrimination against women and peoples 
of special races is unjust, and that against children, just. Justice in 
these areas involves treating equals equally, unequals unequally- 
where the equals are equal in the relevant respect, and the unequals 
unequal in the relevant respect. Hence it is that we think it just to 
deny women some jobs because of their weaker physique, but unjust 
to exclude a woman from a post such as librarian or violinist if she 
is more proficient as such than other candidates for the post. So too 
with justice and punishment. The criminal is one who has made 
himsclf unequal in the relevant sense. Hence he merits unequal treat- 
ment. In this case, unequal treatment amounts to deliberate infliction 
of evils--suffering or death. 

W e  need now to consider whether our retributive theory implies 
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that there is a duty to punish with full, deserved punishment. Look 
at the other areas of justice, for example, wage justice. If it is just, 
say, to pay a labourer £20 a week, there is no breach of justice if the 
employer shows benevolence and pays £25, whereas there is a grave 
breach if he pays only £15. Similarly with retributive justice, but in a 
reverse way. We do not act unjustly if, moved by benevolence, we 
impose less than is demanded by justice, but there is a grave injustice 
if the deserved punishment is exceeded. If the deserved punishment 
is inflicted, all we need to do to justify it is to point out that the 
crime committed deserved and merited such punishment. Suppose 
that the just punishment for murder is imprisonment for 15 years. 
Suppose also that the judge knows that the murderer he is about to 
sentence will never be tempted to commit another murder, that he 
is deeply and genuinely remorseful, and that others will not be en- 
couraged to commit murders if he is treated leniently. If the judge 
imposed a mild penalty we should probably applaud his humanity, 
but if he imposed the maximum pcnalty we should not be entitled 
to condemn him as unjust. What we say in cases like this is that the 
judge is a hard, even harsll, man, not that he is an unjust man. 

Is only deserved punishment morally permissible? Obviously not. 
Here we might take an analogy with other parts of morality. It  is 
wrong to lie, to break promises, or to steal. This is not to say that we 
are never obliged to lie, break promises, steal, etc. What it means is 
that we need to have another, conflicting, more stringent duty which 
overrides the duty to tell the truth, keep our promise, or uot steal, 
if we are to be justified in lying, breaking our promise, or stealing. 
Similarly with justicc in punishment. The fact that a punishment 
is just entitles the appropriate authority to inflict it, but that is not 
to say that it must be inflicted nor that more cannot properly be 
inflicted. Many considerations may weigh with the relevant authority 
and make it morally right to inflict more or less than is strictly just; 
and not all such considerations will be utilitarian considerations- 
sonic may be othcr considerations of justice. W e  determine what 
punishment ought to be inflicted by taking into account firstly what 
punishment is deserved, and then other considerations. Relevant here 
are considerations such as that the criminal's wife and children may 
be the real victims of the punishment, that the criminal would be 
unable to make restitution to the person whose property lie has 

! 
stolen; of benevolence, e.g., in not imposing the punishment because 
the criminal has already suffered greatly in blinding himself in at- 
tempting to blow a safe; of the general good, as in makiug an example 

I of the criminal and inflicting more than the deserved punishment 
because of the grave consequences that will come about if this type 

i of crime is not immediately checked, etc. Production of the greatest 
good is obviously a relevant consideration when determining which 
punishment may properly be inflicted, but the question as to which 

I punishment is just is a much more basic and important consideration. 
When considering that question we need to determine whether the 

I person to be punished committed an offence in the morally relevant 

! 
sense of 'offence' and what punishment is commensurate with the 

I offence. 
! It  is important here to note and dismiss a commonly made criticism 
I of this retributive theory, namely, that there is no objective test of 
1 the gravity of a crime except in terms of the penalty attached to the 

crime. If the penalty is hanging, then, it is argued, the crime is a 
serious one; if the penalty is a £2 fine, it is a trivial offence. This 

1 criticism is often reinforced by the contention that if all the people 
in any given group were to make out lists of crimes in order of their 
gravity, they would give significantly different lists such that what 
appear as grave crimes on one list are minor crimes on other lists. 
Obviously, if this criticism were sound, it would mean that one very 
important element of the retributive theory would be nullified, for 
punishment could not be other than commensurate with the of- 
fence. However, this criticism is unsound and rests on a number of 
confusions. 

It  is true that we speak of a crime as serious if the penalty is 
hanging, but this is not to say that it is therefore a grave crime in the 
morally significant sense of 'grave crime.' T l ~ e  fact that hanging was 
the penalty for stealing a loaf of bread made that a serious offence in 
one sense but not in another, for we speak of the punishment as 
gravely disproportionate and as treating thc offence as much more 
serious than it really is. It is on this basis that we can and do speak 
of penalties as being too light or too heavy, even where similar 
offences have similar penalties. It is unjust that the theft of a loaf 
of bread should meet with the same punishment as murder. Further, 
the fact that we reach different conclusions about the relative gravity 
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,. , .  of different crimes constitutes no difficulty for the retributive theory. 

Most of us would agree that murder is a very serious crime and that 
shoplifting a cake of soap is a considerably lesser offence. W e  should 
perhaps differ about such questions as to whether kidnapping is more 
or less serious than blackmail, whether embezzlement should be 
treated as a lesser crime than housebreaking, whether stealing a car 
worth Ez,ooo is less serious than stealing E z , m  worth of jewelry. W e  
do disagree, and most of us would have doubts about the right order 
of the gravity of crimes. This shows very little. W e  have the same 
doubts--and disagreements-in other areas of morality where we are 
uncertain about which duties are more stringent, and where we differ 
from others in our ordering of duties. Similarly, utilitarians differ 
among themselves about goods such that if a group of utilitarians 
were asked to list goods in their order of goodness we could con- 
fidently expect different lists of different goods and of goods listed in 
different orders. But this would not show that utilitarianism is there- 
fore a theory to he discounted. It shows simply that whatever theory 
of punishment is adopted, there will he disagreements and uncertain- 
ties as to precisely what it dictates. With the utilitarian theory, the 
uncertainty and doubts arise concerning the assessments of the value 
of the goods and the determination of which goods should be pro- 
moted by punishment. With the retributive theory the difficulties 
arise in determining the relative gravity of offences; and there, clearly, 
the appropriate method of seeking to resolve our doubts is neither to 
look at what punishments are in fact imposed, nor at what punish- 
ments will produce the greatest good, but rather to look at the nature 
of the offence itself. 

St. Thomas Aquinas 

Whether Vengeance 
is Lawful " 

Vengeance consists in the infliction of a penal evil on one who has 
sinned. Accordingly, in the matter of vengeance, we must consider 
the mind of the avenger. For if his intention is directed chiefly to the 
evil of the person on whom he takes venegance, and rests there, then 
his vengeance is altogether unlawful: because to take pleasure in 
another's evil belongs to hatred, which is contrary to the charity 
whereby we are bound to love all men. Nor is it an excuse that he in- 
tends the evil of one who has unjustly inflicted evil on him, as neither 
is a man excused for hating one that hates him: for a man may not 
sin against another just because the latter has already sinned against 
him, since this is to be overcome by evil, which was forbidden by 
the Apostle, who says (Rom. xii. 2 1 ) :  Be not overcome by evil, but 
overcome evil by good. 

If, however, the avenger's intention be directed chiefly to some 
good, to be obtained by means of the punishment of the person who 
has sinned (for instance that the sinner may amend, or at least that 
he may be restrained and others be not disturbed, that justice may 
be upheld, and God honored), then vengeance may be lawful, pro- 
vided other due circumstances be observed. 

St. Thomas Aquinas, Summa Theologica (New York: Benziger, Inc., ,947). 
11, part 1-2, quest. 108, first article. 
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