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STATES AND THE UNDERTAKING TO ARBITRATE
HazeL Fox*

1. INTRODUCTION

THE institution of arbitration, on one view, derives its force from the
agreement of the parties; on another view, from the State as supervisor
and enforcer of the legal process. The contractual obligation of both
parties enables the settlement process to override national differences in
law and procedural obstacles which exist in local courts. On the other
hand, a State’s jurisdiction over its territory and nationals provides an
independent supervision of the settlement process and effective enforce-
ment of decisions made according to law: usually this exercise of juris-
diction is direct through the State’s own courts, but in arbitration it is
carried out through the alternative process of reference to an arbitrator
and recognition and execution of the arbitral award.'

These two bases, the autonomy of the parties and the judicial super-
vision of the State as sources of the authority of arbitration are given
varying weight in national legal systems in relation to domestic arbi-
trations.? The great expansion of international commercial arbitration

* Director of the British Institute of International and Comparative Law, formerly Fel-
low of Somerville College, Oxford. This paper is based on the Freshfields lecture given, at
the invitation of Professor R. M. Goode, Director, Centre for Commercial Law Studies,
at Queen Mary College London on 8 June 1987. I am grateful to Professor Bin Cheng and
Lawrence Collins for their comments on an early draft.

1. René David, Arbitrage dans le commerce international (1982, Eng. translation
1985), pp-78, 81. “‘Arbitration and the justiee of the courts should not be regarded as com-
petitors doomed to be enemies, but rather as two institutions whose purpose is to co-oper-
ate for the sake of better justice: a satisfactory regime for arbitration cannot be imagined
without some degree of co-operation with the courts, which are called to give assistance
1o, and also to exercise eontrol over arbitration . . . It is not clear in the case of inter-
national disputes as to which national courts will be called to settle any dispute which may
arise, This factor may well justify the desire 10 be free from the particular constraints of
national laws and lead us to analyse the award as being a product of the free will of the
parties.”

For inter-State arbitration, J. H. Ralston, Law and Procedure of International Tribunals
(1926): K. S. Carlston, The Process of International Arbitration (1946); ). L. Simpson and
H. Fox, International Arbitration, Law and Practice (1959). For international commercial
arbitration, A. Jan van den Berg, The New York Arbitration Convention of 1958 (1981);
Craig, Park and Paulsson, International Chamber of Commerce Arbitration (1984); Red-
fern and Hunter, Law and Practice of International Commercial Arbitration (1986). See
also Mustill and Boyd, The Law and Practice of Commercial Arbitration in England
(1982).

2. The lalian arbitrato irrituale is an extreme example of the autonomy of the parties;
it is a contractual institution not subject to any of the formalities of the Italian Code of
Civil Proeedure and enforcement cannot be effected by an award but only on the basis of
an action on the contract to arbitrate: A. Kiss, Problémes de Base de I'Arbitrage, Vol I,
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