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INTRODUCTION d countries are not likely to increase their 

On April 24, 1978, President Carter signed legislationi to extend and 
modify the operating authorities of the Overseas Private Investment Cor- 
poration [hereinafter referred to as OPIC], the self-sustaining corporate 
agency of the United States that issues political risk insurance for private 
United States investments in eighty friendly developing countries. Enact- 
ment of this legislation [hereinafter referred to as 1978 OPIC Amend- 
ments] ended over a year of exhaustive deliberation by the Executive 
Branch and Congress regarding the basic purpose and future of OPIC. It 
reflected a shift in the mood of Congress on important trade and invest- 
ment issues and a r e a h a t i o n  of United States policy to encourage pro- 
ductive private United States investment in deveIoping countries. 

Although it has been consistent policy of the United States since WorId 
War I1 to promote the flow of private United States investment to less- 
developed countries [hereinafter referred to as LDC'S],~ there has been a either are vigorously courting foreign 
lively debate in recent years over the developmental benefits of invest- g policies that have prohibited or se- 

ments by United States firms, especially multinational corporations [here- C. Fred Bergsten, Assistant Secretary 
inafter referred to as MNC's], and, correspondingly, over the contribution , has described this shift in attitude as 
of OPIC in facilitating investment that is compatible with United States 
economic developmental objectives.' This article examines the develop- 
mental role of OPIC in the late 1970's in light of the 1978 OPIC Amend- 
ments and discusses the principal implications of this new legislation. 

I. ECONOMIC AND POLITICAL BACKGROUND OF THE 1978 OPIC 
AMENDMENTS 

For the last three decades, the basic development question among 
LDC's has been: "Where are we to find the massive infusion of capital 
needed to develop our resources and build a productive economy?" By 

1. Ovcmar Private lnvetmcot Corporalion Amendmenu A a  of 1978, Pub. L. No. 95-268. 
92 Srat. 213 (1978). ~ l m d h g  22 U.S.C. 8 2191 a sq.  ((1964 & Supp. 1978) [hcrcinaflcr citod to 

Harings, mfra note 4. at 140 (staamcnt of Henry Kiingcr). 
BANK DEVELOPMENT REPORT 11.23 (1978); WORLD BANK ANNUAL RWRT IS 

REPORT]. 



objectives has reduced hostility toward the firms, and indeed, has 
led many developing countries to actually induce private firms to 
come i n .  . . .I1 

LDC investment incentive programs testify to the fact that direct private 
foreign investment is being sought as one of the more readily available 
sources of capital for developing countries.Iz Moreover, the emerging 
structure of LDC investment incentives and regulations indicates an in- 
creasing awareness that foreign private investment tends to be more effec- 
tive than government-to-government assistance in providing access to 
industrial technology, manpower training, managerial expertise and con- 
nections with a global marketing network." Often these benefits are as 
crucial to the development process in an LDC as is capital ifself. 

Given the principle that it is both rational and efficient to harness pri- 
vate sector funds and energies to realize public policy goals, it is not sur- 
prising that for thirty years United States policymakers have sought to 
encourage the flow of certain kinds of United States private investment to 
selected countries, espcially to those countries that are the recipients of 
United States foreign assistance. One of the more important means of fa- 
cilitating these private investment Bows has continued to be investment 
insurance. 

The United States Government's use of political risk investment insur- 
ance to encourage private United States investment in foreign countries 
dates from the 1948 Marshall Plan1* when limited investment guarantees 
were offered to encourage private United States companies to invest in 
war-torn Europe. By the late 1950's the program had been reoriented to its 
present purpose of promoting United States private investment in friendly 
LDC's, and the scope of the insurance coverage had been expanded to 
include the major LDC political risks that concern business managers and 
lawyers, ie., transfer risks, expropriation risks, and war risks.15 Other ma- 
jor industrial countries also began to offer similar incentives to their na- 

11. 1977 S m f e  Havtngs. mpra note 4. at 7 (statement of C. Fred Bergsten). 
I2 I d  at 8. 
13. Supra note 9. 
14. H.R. REP. NO. 95-670. 95th Cong.. 1st Sur. 3 [hereinaner cited as 1977 H.R. REP.]. re- 

p-iffedin (19781 US. CODE CONG. & AD. NEWS 1090, 1091. SeeaLro. M. VON NEUMANN WHIT- 
MAN, mpra note 2, at 20. 

15. 1977 H.R. Rep.. mpm note 14, at 3; M. VON NEUMANN WHITMAN. m p  note 2. at 20. 
Seeah0 Y. AHARONI, THE FOREIGN INVESTMENT DECISION PROCESS 93 (1966). Based in pan on 
m extensive survey of businessmen. Mr. Aharoni concluded that the major risks o f  concern to 
numeurnen miuidering an LDC invument arc (a) political: war, expropriation. ~ o l u t i o n ,  gen- 
:ral instability; (b) economic inflation. devaluation, inconvertibility of currency; and (c) nuisance: 
ack o f  adquate basic semea. government intervenuon. Today, inveslors a h  give particular 
~tlcndon to risks rcbtcd to expropriation such as cancellation of contracts or conccs~ional ar- 
angemcats. imp& divatiture or "domutication." and radical tcu incrcasa. Moreover, inves- 
ora inmaringly nrr avue  that a number o f  laser p o l i t i d  risks can adversely influence the 
srlainty of economic projections since they may threaten the security or profitability of the in- 
fament  without multing in an extraordinary act such as expropriation. 
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tionals to encourage investments in LDC's.16 During the 1960's. Congress 
authorized additional investment incentives such as project financing and 
pre-investment survey grants to further stimulate United States investor 
interest in the developing world.17 These programs were transferred to 
OPIC when it was organized.18 

The demand for political risk insurance rose sharply during the 1960's. 
The Agency for International Development [hereinafter referred to as 
AID], which then administered the program, was ill-equipped to handle 
the volume of  application^.'^ A presidential advisory committee in 1968 - - . . 
concluded that a corporate agency with a mixed public-private board of 
directors would provide an efficient and effective balance of managerial 
flexibility and public policy control.20 Growing investor complaints about 
bureaucratic inertia encouraged the prompt formation of OPIC in 1969 as 
an independent government corporation to manage the various investment 
incentive programs. Most large MNC's supported the concept of OPIC 
and many played a direct role in enacting its legislative charter.2t OPIC 
was initially given a five-year charter. 

Shortly after its organization. OPlC became deeply embroiled in a 
world-wide controversy over the economic and political activities of 
MNCs. Ironically, as an integral part of the foreign assistance program, 
the investment insurance program had been shielded to a substantial de- 
gree from the larger discussion of foreign policy issues. As a new and in- 
dependent agency which could be labeled a boon to big business, OPIC 
presented a much higher profile at the very time when political storm 
clouds were gathering over MNC activities. 

OPIC was drawn directly into this controversy in 1971 when the AUende 
Government took power in Chile and promptly commenced the expropria- 
tion of several AID-insured United States inve~tments .~~ This resulted in 

16. See OECD. INVESTMENT I N  DEVELOPING COUNTRIES (3d ed. 1975). 
17. OPIC's finance activities. which include mmmercial guaranties of medium- and long- 

arm loans. direct lending, feasibility study financing and related services, are not d i r u u c d  in lhi 
article. For information on there programs rce OPIC, INVESTMENT FINANCING HANDBOOK 
(1977): U S .  DEP'T OF COM., OFFICIAL US.  AND INTERNATIONAL FINANCIAL INSTITUTIONS 
(1977): ExIemion and Revision o/OPIC Programs, Hearings Bfore Subcomm on Inf 7 Econ Po/. d 
T r d e  offhe H o u e  Comm. on Inf 7 Rd. 95th Cong.. 1st S a .  405 (monograph by S. Franklin) 
pereinaner cited a .  1977 House Hearings]; and 1977 Senafe Hearings, mpm note 4, at 119 (slate- 
men1 o f  H. Freeman). 

18. Foreign Asistance Act o f  1961.5 234(b). (c). (d), mamended22 U.S.C. 8 2191(b). (c). (d) 
(Supp. 1978). 

19. See Hornbostel, Invesfmenf Guaranfies: Bureaumcy Clogs fhe Flow. 4 COLUM. J. WORLD 
Bus. 37 (1969). 

20. THE ~NTERNATLONAL PRIVATE ~NVESTMENT ADVISORY COUNCIL. THE CASE FOR A U.S. 
OVERSEAS PRIVATE ENTERPRISE DEVELOPMENT CORPORATION: A PROPOSAL (1968). See a h  
G r i k  Transfer o/OPIC's Invesrment Insurance fo Pr i~afe Imrers:  Pmspecfs and Pmposah. 8 L. 
& POL'Y IN INTI BUS. 631. 634 (1976). 

21. I d  Seealso I I5 CONG. REC. 38,699 (1969) (slaument of Sen. Javita). 
22. Griffin. mpm note 20, at 637. See aLro Gilbert, Expmpriafions and fhe O v e r m  Ph'we 

Invesfmcnf Corpororion, 9 L. & POL'Y INT'L BUS. 515 (1977). 



claims against OPIC in excess of $360 million, including those of the Ana- 
conda Company for $154 million and of ITT for $95 million.23 It ap- 
peared that, if all the claims proved valid, OPIC would not have the 
immediate reserves necessary to cover and would have to seek appropria- 
tions from Congress to pay the claims.24 

In 1973, when the Subcommittee on Multinational Corporations of the 
Senate Foreign Relations Committee [hereinafter referred to as MNC 
Subcommittee] began hearings on a bill to extend OPIC's operating au- 
thorities, the negative political effects of OPIC's pending Chile claims had 
been compounded by disclosures of political actions by ITT in Chile.25 
Moreover, the United States Ambassador to Jamaica in 1970 testified 
before the MNC Subcommittee that the large OPIC insurance exposure on 
bauxite investments in Jamaica had led him to imply to a candidate for 
Prime Minister that the United States m~ght intervene in the Jamaican 
elections if the industry's nationalization became a campaign issue.26 

These developments resulted in a complete Congressional reassessment 
of the need for OPIC and a hard-fought Congressional battle that OPIC 
barely survived. The debate centered essentially on two questions: (I) the 
extent to which OPIC contributed to the development assistance objectives 
of the United States; and (2) OPIC's financial condition and whether 
OPIC's insurance of United States investors increased the likelihood of 
conflicts between the United States and host countries. 

Members of the Senate Foreign Relations Committee [hereinafter re- 
ferred to as SFRC] divided sharply on these questions. Relying on conclu- 
sions of the MNC Subcommittee, the majority argued that at best OPIC 
contributed only marginally to United States development objectives and 
that its insurance exposure increased the likelihood of government-to-gov- 
ernment confr0ntation.~7 Rather than kill the program, however, the ma- 
jority voted to report a bill extending OPIC's authority but providing for a 
transfer of OPIC's insurance program to the private sector over a Eve-year 
period and establishing inflexible interim goals regarding the percentage of 
private insurance participation OPIC must achieve by certain dates.28 
OPIC was to cease issuing insurance if it did not meet these interim goals. 

A minority of the SFRC vigorously disputed the majority's conclu- 

23. Gilbcrl. nyra note 22. at 539. 
24. Id at 516. 
25. Id at 539. 
26. G r i k  fin. note 22 Seeah US. FOREIGN RELATIONS AND MULTINATIONAL CORPO- 

RATIONS: W H A ~ S  THE CONNECTION? 37 (1978) (Comp. Gen. Rep. I0 Cong. B-172255) [heremaf- 
ter cited as GAO R e e o ~ ~  ON MNC's] and S. R u b i  me Mu/ti~~iona/&nterprfisc and d c  'Homc' 
State, in GLOBAL COMPANIES: THE POLITICAL ECONOMY OF WORLD BUSINESS 62 (G. Ball ed. 
1975) [ b e r ~ h f k r  clkd P )  GLOBAL COMPANIES]. 

27. S. Rw. NO. 93476. 93d Coog.. 2d Sess. 41 (1973), reprintedin [I9741 US. CODE & AD. 
NEWS 45 17. 

28. Id at 37. 
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sions.29 It argued that OPIC's insurance program bolstered the competitive 
position of the United States while complementing official United States 
development assistance programs, that OPIC had mitigated rather than 
caused inter-governmental political conflict over the expropriation of 
United States investments, and that it could meet its financial obligations 
without resort to appropriations. The minority further argued that the 
s'sudden death" provisions of the majority bill would cripple or destroy the 
program.'0 A floor fight followed, and on a crucial floor amendment to 
modify the mandatory guidelines, the SFRC minority position carried by 
two votes.'[ A compromise bill thus passed the Senate. 

In the House of Representatives, the report of the Committee on For- 
eign AKairs generally followed the minority position in the SFRC.32 By a 
comfortable margin, the House agreed to the basic Senate compromise 
provjding for the continuation of OPIC through 1977 under the condition 
that ~t would endeavor to transfer its insurance underwriting to the private 
sector by 198 1. 

Between 1974 and 1976, OPIC was able to settle its Chilean claims by 
using its own financial resources.33 With these settlements, concern over 
OPIC's financial condition subsided. By the end of 1976, however, it was 
evident that OPIC would not be able to transfer the insurance program to 
the private sector on the schedule set forth in the 1974 amendments, and 
that continued efforts to do so would undermine OPIC eKe~tiveness.3~ 
Moreover, United States investment in LDC's appeared to be declining 
during a period of increasing need for and interest in such investment and 
of growing United States national interest in the diversification of critical 
raw materials.3s These developments led to an extensive examination 
early in the Carter Administration of OPIC's functions and policies; this 
review culminated in recommendations by the Cabinet-level Economic 

29. Id at 55. 
30. Id at 67. 
31. 120 CONG. REC. 4255 (1974). 
32. H. R. REP. NO. 93-1026. 93d Cong., 2d Ses.  (1974). 
33. See 1977 H.R. REP.. mpra note 14, at 6, and 1977 Senate Hearfngs, mpra note 4. at 26 

(statement of Rutherford Poau). 
34. The Executive Branch review, studies by the American Bar Asrociation and the General 

Accounting Oftice. and the private. insurance industry all agreed that the 1974 "privatization" 
mandate would not work. See 1977 HA.  REP.. m f l  note 14. at 15; 1977 S. REP.. n+nm nok4. at 
13, 26. The SFRC funher concluded that "lifting the nquirement for privatization by a d a k  
certain will free OPIC manpower and resources for more innovative elTom in projm identifiu- 
tion and development." Id at 25. See also 1977 House Hearings. mpro note 17. at 37 (stakmeol 
of Rutherford Poau), I04 (statement of C. Fred Bergsen). 161 (statement of Joseph Grifhn. 
Spokesman for the American Bar Association), 195 (staument of Leroy Simon, senior v ice -pk-  
dal.  Prudential Insurance Company). 247 (statement of I. Kenneth Fmi& GAO spokesman). 
241 (statement of Marshall T. Mays, former Praident of OPIC who testified that it was too early 
to abandon the privatizaUoo excerimenl) andFriBn. JWW nok  20. al630. 657. which rearinu 

Subcommittee on Insuring over- Investment. 
35. See 1977 Senate Hmnngs. mpm note 4. at 20 (statement of Rutherford Poau). 



8 TEXAS INTERNATIONAL LAW JOURNAL [Vol. 14: 1 

Policy Group.36 The principal conclusion of this review was that OPIC 
does significantly contribute to the implementation of United States for- 
eign economic development policies and should be continued.37 The 
Carter Administration also concluded that with certain new program di- 
rectives, OPIC could play an even more important role in the future. 
These directives included: (1) further focusing OPIC's efforts on the lower 
income developing countries; (2) focusing on improved coverage for 
projects in energy and raw material resource development; and (3) reliev- 
ing OPIC of the requirement to transfer its insurance underwriting to the 
private ~ e c t o r ? ~  

These conclusions generally were endorsed by the SFRC and the House 
International Relations Committee [hereinafter referred to as HIRC].39 
The Administration bill easily passed the Senate by a vote of 69 to 12,40 
but a floor fight developed in the House of Representatives as a result of 
AFL-CIO lobbying against the bill. The unions argued that OPIC aided 
and abetted the export of U.S. jobs.41 Opponents also argued that OPIC 
insurance goes primarily to large MNC's which do not need investment 
insurance. After intensive lobbying and three days of floor debate, the bill 
finally passed by a vote of 191 to 165.42 

The classic rationale for investment insurance can be put simply: if, for a 
public purpose, the United States Government wishes to encourage se- 
lected United States private investment in countries when the perceived 

36. Id at I2 (statement of C. Fred Bergsten). 20 (statement of Rutherford Poats). 
37. Id at 15. 
38. Id at 12. 
39. Scc 1977 S. REP.. supra note 3 and 1977 H. R. REP.. sqra note 14. 
40. 123 CONG. REC. S17.688-S17.699 (daily ed. Oct. 25. 1977). 
41. Scc 36 CONO. Q. WKLY REP. 561 (Mardl 4. 1978). Lobbying for and against the bill was 

extensive. The principal supponen were Ihe U.S. Chamber of Commerce, National Association 
of Manufacturen, Emergency Commltcc for American Trade. Arrociatd General Contractors of 
America, Ihe American Agribusiness Associates the League of Women Voten. the American Bar 
Association, and Ihc Association of American Chamben of Commerce in Latin America. The 
principle opponents were Ihe AFL-CIO and wnstituent unions. and the Americans for Demo- 
cratic Action. The most poignant eEon was a deathbed lelur from Senator Huben H. Humphrey 
to all Mcmben of the House in which he slated, in part: 

I have devoted much of my life to a u u ~ g  and expanding job opponunities for aU 
Americans. . . . You may be sure I would no1 suppon a program lhat cauxa the lopr of 
American jobs. . . . 
It is a rare oxasion that I d i E .  with my friends in the AFL-CIO. However. in Ihis case I 
believe their w n c e m  arc mistaken. On balance. OPIC's operations are in our national 
interest: thcy produce additional j o b  and mul l  in few, if any. job losses; thcy help pro- 
vide new rrourm of needed raw mnlcriah; and thcy are helpful to the developing wun- 
tries-all at no wst to the tarpayer . . . . 

124 CONO. kc .  S4929 (daily ed Apr. 6. 1978). A letur in suppon of the biU also was sent to 
various Texas Conprrumcn bv the memben d the Cound  of the International Law Section, 
Stalc Bar of Texas.- 

42. 124 CONO. REC. H1438-HI454 (daily ed Fcb. 23, 1978). 
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political risks are judged to be prohibitive, then the United States Govern- 
ment needs to offer an effective program that would mitigate the effects of 
such risks.43 We would contend that this classic rationale for investment 
insurance remains as valid in the late 1970's as it was in the late 1940's. 
Reasonably priced, comprehensive insurance against the major political 
,+ks has proven to be a low-cost public policy that over the years has 
successfully encouraged an increased flow of private investment to selected 
countries." 

The dynamic international milieu of the 1970's, of course, has influ- 
enced the nature of the developmental benefits engendered by private in- 
vestment. Furthermore, it has raised some issues about the role of 
investment insurance to a prominence not previously attained. While each 
of these issues will be discussed later at some length, it is useful to state 
them briefly at this point: 

1. Is the corporate investment decision-making process influ- 
enced any longer by the incentive effect of insurance? 
2. Have the expanding size and international experience of 
United States firms and the collateral development of a variety of 
risk management techniques rendered investment insurance un- 
necessaq 
3. Does investment insurance continue to have a beneficial ef- 
fect on the cost of the investment to the developing country? 
4. Finally, given OPIC's eight-year record of settling invest- 
ment disputes and claims, are there any discernable developmen- 
tal benefits of this mode of dealing with confrontations between 
United States corporations and the governments of LDC's? 

A. m e  Impact of Investment Innrrance on the Corporate Foreign 
Investment Decision-Making Process 

Research on the foreign, direct-investment, decision-making process of 
private corporations is still in its infancy.4s Moreover, because a myriad of 
factors affects the h a l  decision, it is by definition difficult to isolate the 
impact of any single factor such as investment insurance on that decision. 
Compounding this difficulty is the fact that the international business com- 
munity is not a monolith, it is composed of thousands of unique firms in 
hundreds of difTerent kinds of businesses. Nevertheless, there is a solid 
body of direct and indirect evidence, logical argument, and expert testi- 

43. Scc 1977 H o w  Hearings. nrpm note 17, at I5 (stalcmenl of Rutherford Poats). 99 ( s l a b  
men1 of C. Fred Bergsten) and 222 (statement of Rof. Slcphen J. KobM. Sloan School of Man- 
Pgement, ~ a n r o f h ~ t t s  ~nsutulc of ~ s h n o ~ o w ) .  

44. Id 
45. See AHARONI, mpra note 15; Y. AnmoNI. MARKETS, PLANNINO AND D ~ V E L O P M ~  

THE PRIVATE AND PUBLIC SECTOU IN ECONOMIC DEV~LOPMENT (1977): D. HAeNoeL, G. T. 
WEST & R MPADOW. Oversms  INVE~TMENT AND POLIT~CN RISK (1975): GAO REPORT ON 
MNCs, supra note 24.al9; and S ~ ~ v e n s ,  me o / / n v c ~ ~ ~ d ' ,  in KONOMIC ANNYSIS 
AND THE MULT~NAT~ONAL ~NT~RPRISE (1. h n ~ b g  ed 1974). 



mony supporting the position that OPIC investment insurance continues to 
have an important positive effect on the foreign investment decision-mak- 
ing process within corporations. 

To examine the influence of OPIC's insurance on this process requires a 
brief discussion of how investors evaluate investment opportunities and 
reach investment decisions. Since the decision to invest or not is merely 
the final step in a series of decisions about the investment opportunity, the 
influence of political risk insurance needs to be treated in the context of 
this whole process. 

Regardless of the size or nature of hls business, a businessman consider- 
ing an investment in an LDC cannot help but notice that there are some 
dSerent economic and political factors that must be considered-factors 
that he does not usually consider when evaluating a United States invest- 
~ n e n t . ~ ~  These include weaknesses in the LDC's infrastructure, notably in 
transportation, communications and other public services; the limited size 
of local markets; the thin layer of managerial, professional and technical 
personnel that often necessitates extensive training; and higher levels of 
uncertainty and risk occasioned by the possibility of rapid inflation and 
devaluation, political instability, changing attitudes towards foreign invest- 
ment, pervasive discretionary business regulation, and e~propr i a t ion .~~  

Nearly all potential investors undenake some kind of examination of 
the political factors that may affect the profitability and security of the 
investment while they are examining the financial aspects of the LDC in- 
vestment 0pportunity.~8 The most frequently followed course entails some 
preliminary library research on economic, political, and legal matters fol- 
lowed by investigative tours of the country, consultation with various ex- 
perts and governmental agencies, and an "analysis" of relevant political 
factors that may a6ect the projected profitability of the proposed invest- 
ment.49 The purpose of conducting such an analysis is to provide the in- 
vestor with a sound basis for deciding whether to avoid the political risk 
altogether (not to invest), to bear what is deemed to be an acceptable risk, 
or to bear a portion of the risk and transfer another portion through insur- 
ance or some other risk management technique. 

While the purpose of conducting such an analysis is nearly identical 
among businessmen, the ways and means of conducting such analyses vary 
widely. It is ironic that while a businessman's judgment about political 
risks will often have multiple effects on his decision to invest in an LDC, 
relatively few corporations have developed or implemented a systematic 

(Forthcoming 1979). 
47. Supra note 45. 
48. Id See &. Rummel & Heenan, How Mulrinalrio~ls Aria@ Poli~ical Rirlr. 56 HAW. 

Bus. REV. 67 (1978). 
49. Svpm note 45. 
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approach to the analysis of these  factor^.^ Indeed, subjective approaches 
,,tinue to dominate political risk assessment. Some disastrous invest- 
ments which have been made could have been avoided with a better analy- 
sis of the political risk. In far more instances, however, businessmen have 
missed excellent investment opportunities because they have over-reacted 
to the lack of certainty and have received poor evaluations and assess- 
ments of political factors. This is particularly true in the case of smaller 
companies and among businessmen with little or no international experi- 

' The approaches businessmen take in assessing and responding to the 
political risk associated with a proposed investment can be typologized 
broadly into four groups: (1) hit or miss, (2) premium for risk, (3) range of 
estimates, and (4) risk analysis.52 While each of these approaches is rarely 
used to the exclusion of all others, it is useful to treat them as if they were 
analytically discrete and to note the influence of OPIC investment insur- 
ance on each. 

1. Hit or Miss 

;; The approval or disapproval of an investment on the basis of a few con- 
' siderations, while ignoring all other factors, is the basic characteristic of 
$3. this approach. Certain investments and even countries are often rejected 

d.: (or selected) by irrelevant or irrational criteria, hence the term "hit or $2: miss... In spite of its many obvious drawbacks, this approach does have 

~ ~ ~ J o m e  slight utility as a means to screen out projects that are completely 

Often even a cursory assessment of political uncertainties and risks in a 
:country may preclude further economic analysis of a project, regardless of 
the availability of insurance or other risk management techniques.'" The 
most common case is when open revolution, subversion, or external ag- 
gression causes potential investors to ignore any proposed investment for 
the short term. For example, the protracted political conflict in the Middle 
East has posed a continuing obstacle to the promotion of investment in 
Israel. Jordan, Syria and Egypt, countries which otherwise provide some 
attractive investment opportunities. In such circumstances, the contents of 
a morning newspaper may have a very direct impact on corporate deci- 
sions. Obviously, investment insurance will not overcome single-handedy 
an investor's lack of interest in countries that do not present a. basically 
hospitable investment climate at least for the short term. 

m e n  short-term political conditions are acceptable attention naturally 
shifts to medium and long-term political risks. In this time frame, even the 

53. See Rumrnel & Heenan, q m  note 48. at 68. 
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potential availability of investment insurance is often important. The 
mere possibility that such insurance can be purchased indicates that a 
country understands the foreign investor's natural desire for security. A 
potential investor is aware that countries which are signatories with the 
United States Government to bilateral investment agreemenW4 that allow 
the OPIC insurance program to operate provide, cererisparibus, a tolerable 
legal environment for a foreign investment. Hence, the existence of such 
an agreement, emphasizing the mutual interests and responsibilities of the 
signatories, can be reassuring to an investor who tends toward a "hit or 
miss" approach to political risk assessment. 

The initiation, reinstitution, cancellation or restriction of OPIC pro- 
grams in a country can also have important repercussions for such an in- 
vestor. For example, the signing of bilateral agreements to institute the 
OPIC program has been considered an important symbol with respect to a 
number of countries.55 It will not, of course, guarantee favorable interest. 

In brief. the availability of OPIC insurance-whether or not it is 
purchased--can make what might be an unthinkable investment a possible 
investment. This is especially the case when it is the risk of expropriation 
that is of greatest concern. In such instances, especially for small investors, 
investment insurance can be a sine qua non. 

2. Premium for Risk 

A premium-for-risk approach tends to select or reject a proposed invest- 
ment on the basis of whether or not the projected and adjusted rate of 
return meets some specified a priori threshold. Firms attempt to judg- 
mentally "discount" a project (or a country) for various political risk fac- 
tors; this essentially allows a firm to treat political risk as one contingency 
cost among the many that affect a project's expected rate of return. 

54. AU OPIC bilateral agreements may be found in DEP'T OF,STATE. UNITED STATES TREA- 
TIES AND OTHER INTERNATIONAL AGREEMENTS. Basw elements of thex agreements are (a) mu- 
tual consultauon on the programs and approval of insured or guaranteed investments (b) 
international arbitratron in the event of disputes belween the Unlted Stales and the host country 
regarding the programs and (c) confirmation of the nght of subrogation with respect to mured or 
finanad investmenu. 

55. See d k w i o n  of OPIC's ground breaking role, xctlon 11.B. ;+a. Examples in whlch 
signing of a bilateral agreement was considered a diplomatic gesture were Yugoslavia. Egypt. 
Syria and Ponugal. A June 23. 1976 letur from Senalor Edward M. Kennedy to OPIC regarding 
the bilateral agreement with Ponugal also diiloses the domestic poliucal wnxquenccs of such an 
agmment. It state, in part. as follows: "Sincc the change in government in Ponugal on April 25. 
1974, many members of the Senate have been deeply intcrcsted In the progress of the Ponuguex 
democractic expcrimenc, and have supponed US. economic asslstana to that country. I under- 
stand that OPIC is now eivinn consideration to a Droeram of mvestment euarantees for Ponueal 
lo facilitate US. inves&enu'ihere. I would likc.10 &press my strong sippon for this posslbe 
initiative. I believe that it would aid immeasurablv ~n hcloine tostimulalc renewed foreien invest- 
ment in PonuguL and thus help that close friend A d  ally'of;he United States to solve i l l  stagger- 
ing cconomtc problems. In this way, we could give funber tangible suppon to the democratic 
upcriment in Ponugul, and help b m g  that country back Inlo the mainstream of Europcan politi- 
cal and cconomic life. 'Ibis would also be of great benefit lo our own country." 

INVESTMENT INSURANCE 13 

+,$ 

%$ Dr. Franklin Root, Associate Professor of International Busmess at the 
, ., m a r t o n  School of Busmess, has descnbed this common approach very 
+-- succmctly: 

In evaluatmg prospective foreign mvestment projects, U.S. man- 
agers make use of a "hurdle rate" whch is the mmlmum return 

. ,. they cons~der acceptable to them. For mvestments m the United 
States and in many other mdustnal countnes, the hurdle rate rep- 
resents the opportunity cost of capital to the mvestment firm. But 
to take account of political risks in the developmg countnes, it is 
customary for U.S. managers to add a "nsk premium" to their 
usual hurdle rate or-what amounts to the same thing-to re- 
quire a fast payback of their mvestment. The nsk-adjusted hur- 
dle rates used by U.S. companies to evaluate investment projects 
m LDC's are commonly very high. on the order of 30 percent or 
more, or, alternatively, their requlred payback penod is three 
ears or less. The availabhty of pohtlcal nsk msurance allows b .~ .  mveston to reduce thelr hurdle rates (or lengthen theu 

payback periods) on projects 1n LDC's 56 

The value of OPIC msurance to a businessman relying on this type of 
approach can be very concretely demonstrated. For example, m bidding 
on construction contracts offered by LDC governments, some United 
States contractors wlll attempt to treat political nsk as a contmgent cost." 

" As a result of this estimated cost, a contractor may decide not even to bid 
on the project. In other cases. the unmsured contractor customarily will 

. include m the bid price an estimate--often up to twenty percent of his 
investment under the contract-to cover these contingent risks. The 

, purchase of political risk msurance usually permits such a contractor to 

@ reduoe that contingent amount to below five percent, thereby making his 
g& bid more competitive. 

S d a r  methods of estimatmg pohtical nsk factors are evldent m other 
sectors. Research done for OPIC mdicates that mmmg companies differ- 
entiate substantially among the rates of return expected on new muung m 
different c o u n t n e ~ . ~ ~  These companies generally believe a reasonably ac- 
ceptable return on mvestment IS approximately fifteen percent per annum 
on mmmg projects m the Umted States, 22.5% m "stable" overseas coun- 

3 tries, and at least thuty-five percent m "unstable" overseas countnes--if 
the mvestment is even considered. With OPIC msurance, these comparua 
apparently will consider an anticipated rate of return m an unstable coun- 
QY closer to that of stable overseas countnes or, m u q u e  cases, to that of 

$ mvestmg m United States rmneral exploration. 

- 56 I977 House Henrrngs mpra note 17, at 235 
57 Data bawd on tntervlcws w ~ t h  George E Stakton. Asst Dtr . Assac Gen Contracton of 

America, and Clark E Batchelder, former OPIC murance oiiiccr for constructton contrasung and 
m t l y  a consultant on tbe construmon mdustry to the Expon-Impon Bank of the U m d  
%les 

58 1977 Houe Hmrmgs. mpra note 17, at 401 



In the nomenclature of this approach, the purchase of OPIC insurance 
can make the difference between a proposed investment passing or not 
passing the corporate hurdle rate since it acts directly to lower that hurdle 
rate. 

3. Range of Estimates 

This approach is a basic extension of the premium-for-risk approach. 
After identifying those crucial political factors that could affect the profit- 
ability of an investment, estimates of their variation at different times in 
the future are made in order to determine how sensitive the firm's cash 
flow--or net profit-would be to such variations. The investor examines 
how sensitive the cash flow is to changes in each of the crucial political 
factors, and experiments to see how different combinations of these esti- 
mates affect the cash flow. Then a likely range for the resulting cash flows 
under various circumstances is developed. 

The costs and benefits of p r o c u r i n g - ~ ~ ~ ~  investment insurance can be 
directly factored into such a range of estimated cash flows, serving to make 
certain LDC investments more attractive than would otherwise be the case. 

4. Risk Analyses 

A more sophisticated approach to making a foreign, direct-investment 
decision is the risk analysis approach. This involves the estimation of the 
probability of various political events occurring and of their probabilistic 
impact on the profitability of the proposed investment. In the last few 
years, a small number of consulting firms and a growing number of large 
multinationals such as Exxon, Chase Manhattan, Shell and Dow have 
been using sophisticated methods for estimating the probabilities of the 
occurrence of adverse political acts and of their effects on corporate rates 
of return.59 These probability estimates are utihzed to discount antici- 
pated cash flows, to allow for comparisons between potential projects, and 
to consider alternate uses of funds.- 

It should be noted that the value of OPIC investment insurance is no-' 
where more clearly laid out for an investor than where a risk analysis ap- 
proach is taken to evaluate an investment ~ppor tuni ty .~ '  A strong logical 
argument can be made that if investment insurance is purchased subse- 
quent to such a risk analysis, then it was deemed to be essential. 

Under any of these four approaches to assessing and responding to po- 
litical risk, it is difficult to generalize about the "weight" potential investors 
give to the availability of OPIC insurance, either in aggregate terms or 
with respect to individual projects. In congressional testimony, a spokes- 

59. See HAENDEL. WEST & MEADOW. supra note 45. at 6. 60. 
60. See Rummel & Heenan. m p  note 48. at 70. 
61. See 1977 Hovre Hwfngs.  supra note 17, at 434 (model of risk analysrs using ths  tcch- 

nique and adjusting for value of OPIC insurance). 

- -  
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man for the General Accountmg Office [heremafter referred to as GAO] 
tstified that a GAO study of OPIC mdicated that probably two-thirds of 

;@* b e  OPIC-insured investments would not have been made without the in- 
ga surance, including those investments in the more developed of the 

W)C.S .~~  This estimate was supported m congressional hearings by com- 
-g. pany witne~ses,~' international business s ~ h o l a r s , ~  and statements of 
. kTn. 0pIC-users submitted for the record.65 .~,. 

, On the individual firm basis, it should be evident from the foregoing 
* analysis of the ways in which businessmen assess political risk that, de- 

. . ... . ~ pending on the host country, the industry, the particular corporation and :t:. 
:. so forth, the significance of OPIC insurance will vary from essential-a 

qua non to further consideration of the investment-to substantial or 
only marginal. Such a conclusion is supported further by a 1971 survey 
rnnducted by Business International of the major h s  operating overseas 
in which 45.8% of the respondents believed that insurance is "necessary," 

-i 47.6% believed it is "desirable," and 5.9% said it was "not important."66 

In aggregate terms, AID issued $3.97 billion of insurance from 1961 
through 1970 and OPIC had issued $2.97 billion through the end of Escal 
year 1977, with total outstanding coverage at that time being $5.77 billion, 
representing over one thousand investments by over four-hundred and 
kfty investors in seventy-nine countries.67 

Based on responses to a 1977 market survey of United States companies 

02. 1977 Senare Hear~ngs, supra note 4. at 1 14 (statement of I. Kenneth Faslck. GAO spoka- 
" - 

man). 
63. See 1977 Hovre Hear~ngs, supra note 17, at 175-93. One witness. Donald W. H ~ g h d ,  

carnwl for the Filon Exploration Corp.. dcscnbtd the importance of OPIC insurance in securing 
plnnen for petroleum exploration in Jordan under a production sharing agreement as follows: 

Filon tried to find drilling pannen and found a large number of them unwilling to wm- 
mit to the prospect of the political risks. We have furnished OPIC with some wrrapon- 
dena  that we have which quite explicitly slata that as the problem t h e  wmpania 
were having in proceeding to examine this prospcct. There were other problems. tcm. but 

: many wmpania treated the political risk an absolute barrier to funher discusion of 
. the technical and financial aspau of the proposal. Although Filon had spent $1.2 mil- 

lion of its own fun& in exploring this p r o j a  by the fall of 1976. it wns not prepared to 
go any farther [sic] without pannen. . . . In the fall of 1976, OPIC . . . expressed a 
greater interest in mineral exploration projsu and a n a  a preliminary industry meeting 
responded positively to Filon's inurest and agreed to try to work out a wnlran. s u b j a  

- . to its board's approval. WeU our wnlraa was negottated, draftcd. a u t h o r i d  and 
signed by January of 1977. The availability of thc inrurance wntract changed the atti- 

' tude of Filon as well ns many of the wm nier which had refused to look at the project. ,r: 
c*&. At least a dozen took a new look at it. r w a s  clear to w that reasonable political risk 
3, uuurance was nn;esrary for any of thew compmles to wmmtt to the prol& In ad&- 
'-$ Uoa the Kmgdom of Jordan saw the exmuon of hu wntract as a ouffictent ~n&cauoo 

of progreu on our pan to bewme more receptive to the needed revisions in the produc- 
tion sharing agreement. . . . 

Id at 181. 
64. Id at 222-29. 
65. Id at 119. 
66. S. REP. NO. 93476. supra note 27, at 56. 
67. Data supplied by OPIC. See 1977 House H h g s ,  Npm note 17, at 17,411. See 

OPlC ANNUAL REPORT 12 (1977). 



having overseas investment potential6* OPIC further estimates that from 
1965 through 1978, AID and OPIC annually insured-r OPIC is likely to 
insure-investments amounting to between thirty-five and fifty percent of 
all investment projects by these companies in all LDC's. The following 
table sets forth this data: 

1965-70 1971-72 1973-74 1975-76 1977-78 
Toml Number of 748 393 436 515 300 

Projects Invested in 
LDC's 

Of the Total Number 357 138 I80 230 154 
of Projects in 
LDC's, Number o f  
Rojccts for which 
Respondents Did 
Seek (or are seek- 
ing) AID/OPIC 
Insurance Coverage 

Percent Seeking 47.7% 35.1% 41.3% 44.7% 51.3% 
AID/OPIC 
Insurance 

Based on data presently available, it is impossible to determine the por- 
tion of the total dollar amount of investment eligible for OPIC. insurance 
that actually has been covered, either in whole or part.69 This is because 
statistics concerning private, direct United States investment in LDC's, in- 
cluding those of the Organization for Economic Co-operation and Devel- 
opment [hereinafter referred to as OECD], and the Commerce 
Department are neither comprehensive nor collected in a suitable f0rm.~0 
Thus, estimates of the percentage of dollar volume of investment that was 
eligible for insurance and was actually insured may vary in a given year 
from seventeen to ninety-four percent.71 

Even accurate aggregate statistics would not reveal the "ground-break- 
ing" developmental role OPIC has played in particular countries in the 
past and hopes to play in others in the future. Two countries that OPIC 
cites as examples of this "ground breaking" role are Korea and Indone- 
~ i a . ~ ~  While many factors have been important in promoting foreign in- 
vestment in Korea, the boom of United States investment in Korea can 
also be directly related to the 1960 signing of the bilateral agreement which 

68. Dam based on a 1977 marketing survey by the University City Science Center for the 
Ovcncas Rivalc Invutment lnrurpna Group. 

69. See 1977 H o w  Hmrings. q r a  ncde 17. at 86,411. 
70. Id 
71. Id 
7 2  H&gs on MukkImnaI Coprntfonr Md US. foreign Pdiy Bc/ore the Subcomm on 

Mullkfonol  Corpr offhe Senate for. Rel Comm, 94th Cong., 1st Sas., Purl 3 at 443 (1973). 

-- 

INVESTMENT INSURANCE 17 

@b1ished the investment insurance program. Korean and OPIC statistics 
hdicate that fifty-two percent of all eligible investment projects from 1962 

1972 were assisted by OPIC. This represented eighty-nine percent 
of the total dollar amount of eligible investment. Indeed, virtually no ma- 

tment occurred in Korea during this period without OPIC insur- 

- .C )-i 
.. . 

Nan-petroleum United States investment in Indonesia presents a similar 
case.74 The great majority of such investment began to occur after the 

,, signing of the bilateral agreement in 1967. OPIC and Indonesian statistics 
indicate that from 1967 through 1973, OPIC insured sixty-three percent of 
a e  total number of eligible projects with a proposed capitalization of $362 

which represents eighty-six percent of the total amount of eligible 
investments. Perhaps more significantly, AID, and subsequently OPIC, 
mdertook a major ground-breaking role both in insuring and financing a 
$10 million INDOSAT satellite project in 1968, and later, in 1970. a $200 
million Freeport copper project.75 

In the next decade OPIC hopes to play a similar ground-breaking role 
with respect to some African countries. OPIC's total impact on other 
countries such as Afghanistan and Rwanda, where OPIC was successful in 
helping pioneering new ventures enter a country with virtually no United 

!, States presence, may be equally significant although the total amount of 
investment will be considerably smaller.76 

, .$ , F 
The developmental benefits yielded from a reduct~on in the cost of the 

;$ investment as a result of investment insurance can be distmguished from 

$$* the benefits stemming from 0PIC7s influence on the corporate decision- 
making process and from OPIC's ground-breaking role. The purchase of 
OPIC insurance tends to encourage longer term plannlng on the part of the 
investor and, cerrerrspar~bur, delivers more benefits at a lower cost to the 
host country than would be the case in its absence. Moreover, the direct 
developmental benefits of the OPIC-msured investment are also often ac- 

: $*' camparued by other beneficla1 social and economic side eflects. 
*-#$ 

1. Impact on Expected Cash Flow 
>- + 

. AS already noted, investors have a minmal return that must be met 
I f 

73. Id 
74. Id at 444 
75 lntervxew wlrh Harry L. Freeman. Dlrector ofthe AID Insurance Program from 1967 to 

1970 and OPlC V I ~  h d c n t  for Fmaoce 1974-75 Mr. Freeman asxru that the INDOSAT 
PJea was a cntlcal clement m Umtcd Statu Government eBoru to stlmulalc Unlted SlatcJ 
investor mlcresl m Indonula late m the 1960's. It demonstrated Unlted Slates wmmluncnl both -2. in pmvldlng uuurana and m guprantnmg a potuon of the debt financtng for the propX. 

76. See 1 9 n  H O U ~  Hwtngs, - nolc 17. at 26.51 (statcmcnl of RuLedord Poau). and 
410 (monograph by S. Frankl~~~).  
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before making an investment. This may be expressed in terms of an antici- 
pated "payback"'-the time required to recapture this investment--or as 
"return on investmentn--the earning power of the full life of the invest- 
ment. Although there is substantial variance among businessmen as to the 
desirable payback on any given investment, an anticipated payback be- 
yond three to five years is usually considered unattractive in the context of 
LDC's because the risks are perceived to be so high.77 This means that 
businessmen usually expect greater short-term cash Bows on LDC invest- 
ments than on those in the United States or in other developed countries. 
Thus, when comparing alternative investments, businessmen will tend to 
reject an LDC investment with a lower initial cash flow in favor of other 
investment opportunities in developed countries or, to the extent possible, 
a similar LDC investment which has a higher initial cash flow, even 
though the longer term returns on such an investment may be significantly 
lower than on the LDC investment with lower initial cash Alter- 
natively, if the investor is constrained to make the investment for reasons 
other than profitability, the desire for higher initial cash flows will affect 
his bargaining position with the host government concerning investment 
incentives and the project's financial structure. 

- Since OPIC offers insurance coverage for a term of up to twenty 
the use of insurance reduces the perceived need for an investor to seek a 
rapid recapture of his investment costs. This can yield a variety of benefits 
both to the investor and to the host country. For example, some projects 
such as agricultural production may have a start-up time in excess of five 
years, particularly in LDC's where infrastructure weaknesses usually ex- 
tend start-up times beyond those anticipated in the United States. In these 
cases, the investor's willingness to accept a long-term payback will be criti- 
cal to the investment decision. 

Insured investors, who usually feel more secure, also tend to be more 
willing to consider LDC investments with a lower aggregate cash flow or 
return on investment. Two examples noted previously are in the construc- 
tion industry and the mining industry. In the former, the investor benefits 
from the insurance by submitting a more competitive bid and the host 
country benefits by receiving the United States technology at a lower price. 
In the latter, the investor's willingness to accept a lower rate of return has 
obvious economic benefits both for the investor and the host country. It 
permits consideration of less profitable mining ventures and also provides 
the investor with greater flexibility in negotiating the terms of concession 
or production sharing agreements. This, in turn, reduces the likelihood of 
subsequent allegations of "excessive profits," of forced renegotiation of the 
concession, or of threats of expropriation. 

77. 1977 H o w  Having~, q w n  nore 17, at 234 (smtemem of Rofcssor Root). 
78. See 1977 House Heonnp sqom note 17, a1 434 (n& analysu model). 
79. OPIC, INM~TMENT INSURANCE HANOBOOK 8 (1978). 
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. -3: For the investor, the purchase of OPlC insurance not only removes a 
'. ' significant measure of risk associated with an investment in an LDC, but it 

. .  also removes a quantum of uncertainty, fear, anxiety and suspicion. The 
investor who has OPIC insurance can act more self confidently in his deal- 
ings with various host country political groups, he can afford to have a 
longer time perspective, and he is less likely to act precipitously or panic 
when the host country experiences political or economic difficulties. He is 
less likely to act out of fear and/or greed and withdraw earnings as rapidly 
as they are generated. 

When insurance is issued, OPIC usually offers a total insurance commit- 
merit of current coverage on ninety percent of the investment plus a com- 
mitment for additional coverage of up to one hundred eighty percent of 
the initial investment for reinvested retained earnings." Together with the 
twenty year insurance term, this practice provides an incentive to reinvest 
earnings. The additional coverage is available to the investor at the time 
the initial investment is made rather than on the subsequent reinvestment 
date. Thus the investor is assured of political risk coverage on additional 
capital expenditures from internal operations that may be necessitated at a 
future time. Of course. additional insurance on reinvested retained earn- 
ings ahove that amount may also be available depending upon OPIC's '- underwriting policies in effect at that time. 

..). . 
P 
? -+ - 3. Encouraging Equlty In Appropnate Cases 
$i> :z. OPIC insurance also provides a financial benefit both for the investor 
- .. 
; and the host country since it encourages equity investments in appropriate - cases. Because equity investments are perceived to pose and often do pose 

', greater expropriation risks as well as the prospect of greater economic re- 
turns, ir is with respect to such investments that OPIC insurance often is 

' more attractive. At the same time, it must be remembered that host coun- 
tries vigorously encourage equity in many cases. In practice, equity invest- 

, ments are not considered fixed foreign exchange obligations of the country 
as are debt investments. Moreover, although the long-term cost to the host 

8, country on equity investments usually is larger than on debt investments, 
; debt requires payment both of principal and interest in a fairly short time. 
: Equity usually remains in the country for a longer period of time; it in- 

volves the continuing inflow of investor's technology and management 
': skills; and equity earnings, which are payable only if the foreign enterprise 

is successful enough to accumulate earned surplus, are often reinvested in 
whole or part. Thus, although the long-term cost in foreign exchange may 
be greater than with respect to debt investments, there are distinct short- 

;- and medium-term advantages of equity over fixed debt obligation, and the 
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long-term cost of an equity investment can be offset by the benefits the 
host country receives from the longer term panicipation of the United 
States investor. 

4. Other Beneficial Developmental Effects 

Businessmen who take a longer term view of their investment in a coun. 

the investment. 
For the LDC, the value of an OPIC-insured investment thus extends 

beyond the direct developmental effects of the particular project itself. 
The demonstration effect engendered by the presence of an OPIC-insured 
investment is symbolic of: (1) The LDC's new or continued desire to at- 
tract foreign private investment, (2) the host country's willingness to allow 
for the transfer of some of the perceived political risk to attract the invest- 
ment, and ( 3 )  the LDC's willingness to contribute to the building of a more 
mutually beneficial relationship between it and the international invest- 
ment community. 

D. Impa~f of OP/C Insurance on Inveslment Disputes 

Although not speciEed in OPIC's legislative charter, the nature of 
OPIC's operations has required it to develop expertise in investment dis- 
pute settlement.'' Moreover, in its 1977 review of OpIC, the Executive 

89. & OPIC POL,CY GUIDELINE. ImuranOc Remum Rating Slnaurc Rev- 
BDNT7)37 (Nov. 17. 1977). 
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tions is directly proportional to the weight that an investor gives to the 
availability of insurance on the investment decision. In any case, OPIC 
acts as a clearing house for the exchange of ideas among investors as to 
risk reduction techniques because OPIC participates in a variety of 
projects and can suggest to one investor, without disclosing business confi- 
dences, a technique used by another. 

There is nothing unique about most of the risk reduction techniques 
OPIC encourages.g0 They include, among others: (1) encouraging host 
govenunents without local expertise in a given industry to seek assistance 
of specialized outside consultants to protect its interests in granting conces- 
sions, investment activities, and so forth, which tends to bolster host coun- 

working quietly together to limit the 

In some cases, however, the investor-host country negotiations attracted a 
great deal of public interest even though attention was not focused on the 
OPIC insurance aspect. A notable example is the 1974-75 renegotiation of 
bauxite mining arrangements between the Jamaican Government and 
United States aluminum companies, during which OPIC worked closely 
&ith the companies having insured investments to assure continued cover- 
s e  on the modified arrangements. 

Although OPIC will not hesitate, when appropriate, to play a direct role 
negotiations, it clearly prefers that the investor stay "out front."lW This 

evidences a belief that the insured company generally will have both the 
self-interest and know-how to do the best job.t01 In addition, OPIC's tak- 
ing a back seat position may reduce the risk that direct confrontation be- 
tween government agencies will politicize the dispute. It also puts OPIC in 
a better position to encourage mediation or other dispute resolution tech- 

- Thus in most of OPIC's expropriation claims cases, the investor carried 

97. C. H u n ~  VaIy111ion Experience o/ GovrrnmenI Imrance Investment O~E~UION, in Tne 
VALUATION OF NATIONALIZED PROPERN IN INTERNATIONAL LAW 64, 81 (R. Lillich. ed. 1975). 
* d o  Gilbert, q r a  note 22. a1 518. 

98. Hunt. arpra note 97. at 74. 
99. Speech of Cecil HunL OPIC General Counsel OPIC's Claim Hislory (Jan. 1978) (OPIC 

Minerd and Energy Semioar, copies of text available from OPIC). 
100. Id  at 6. See a h  Gilben. Npra note 22  at 520. 
101. H u n ~  sqpra note 99, at 6. 

u - between the investor and the host country to foreign exchange earnings, 
provide contractual dispute resolution techniques (arbitration, fact-finding, 
and conciliation arrangements), or establish non-equity forms of invest- 
ment such as a production sharing agreements (which may avoid future 
nationalistic resentment to the investor because of equity ownership in 
host country natural  resource^).^^ In addition, the bilateral agreements 
under which OPIC programs operate all require express host government 
approval of insurance on the project, which c o n h s  rights of OPIC as 
subrogee and provides for international arbitration between the United 
States and the host country regarding disputes between the two countries 
over the insured project.gs 

The primary purpose of these techniques is to stablize the investment 
arrangements, providing greater certainty to the project and reducing the 
potential of future pressure on the host country to expropriate. OPIC also 
has established an "insurance monitoring system" that includes country 
monitoring, project monitoring and incipient claims moni tor i r~g.~~ The 

!@. SU S h a n .  How lo R&ce and Mmage the Po/iIimI Ricks o/InvesImenr in Len Devd- 
opcd Counlries, in GLOBAL COMPANIU. wpra note 26, at 85. SCCOIJO Bradley, Managing Agaimrr 
Expropriorion, 55 HAW. BUS. REV. 75 (1977); and CURRENT LEGAL ASPECTS OF DOING BUSI- 
NUS IN BLACK AFRICA, clu. 2 & 4 (1975). 

91. Salunan. sqpm note 90. at 97. 
92. I d  at 99. 
93. I d  
94. I d  at 100. Sualso 1977 Home Hmmgs, y o  note 17, a1 30 (smtement of Rutherford 

Poau) and 85 (slatemen1 of Hon. Robert A. Smith OPIC, former Ambaador to the Ivory C o w  
regarding new forms of investment in exaaccive industies). 

95. See note 54. ryar. 
%. 1977 H w r  H m n p ,  supm note 17. at 424. 



out the negotiations with the host country.'02 In some cases OPIC en- 
couraged the participation of a third party to provide new impetus to nego- 
tiations that had bogged down due to mistrust or hostility that had 
developed between the original parties.Io3 Finally, it sometimes has been 
necessary for OPIC to play a direct role.lo4 In such cases, and indeed in all 
negotiations in which OPIC has participated, it appears that a critical ele- 
ment has been that OPIC has assumed-and foreign governments have 
perceived it to assume-a technical as opposed to a political perspective 
with respect to the negotiations.los OPIC believes this approach tends to 
avoid inflaming nationalist emotions and shfts the negotiations into the 
hands of legal and financial technicians.lW 

Whether in the background or as an active participant in negotiations, 
OPIC has significant leverage in expropriation cases both with the investor 
and the host wuntry. For example, OPIC insurance does not insure 
against all acts a government may take with respect to the project. More- 
over, OPIC requires the investor to retain at least ten percent of the risk on 
the portion of investment that OPIC insures, and upon payment of an ex- 
propriation claim the investor must in effect abandon the project by as- 
signing all of its insured interest to OPIC. The standard insurance contract 
also requires the investor to take all reasonable steps, including negotiation 
and adjudicatory proceeding, to prevent or postpone potentially ex- 
propriatory action, and sets a waiting period of one year before an alleged 
expropriatory act is compensable under the insurance. This helps facilitate 
a "cooling off' period between the investor and the host country during 
which facts can be gathered and positions reviewed.Io7 This period also 
provides OPIC the opportunity to encourage a settlement that may provide 
either adequate wmpensation or a suitable modification of arrangements 
that would permit the investor and the host country to pursue mutually 
desirable future relations. Finally, if necessary, OPIC can resort to its 
rights against the host government under the bilahral agreement. 

The most significant leverage OPIC has in these cases, however, is its 
ability to use its "claims guaranty authority" to help make installment 
wmpensation by a financially weak govemment acceptable to the United 
States investor.lo8 The reason is that an expropriating govemment often 
will agree to pay satisfactory wmpensation if a portion of the payments 
can be deferred. The United States investor usually will not accept such 
installment settlement notes because of the heavy discount that the market 

102. Gilbert. nrpm note 22, a1 518-20. 
103. Id at 522-23. 
104. Id at 528. 543. 1 
105. Id at 544. Ser o h  1977 HovscHearkgs, supm nole 17, at 19,31 (statement of Ruther- 1 

ford Poals). 
106. Id 
107. See Hunt ~vpm nolc 99, at 9; Gilbert, supra note 22, at 518. 

.I 
108. Hunt nrpm nole 99. at 78. Seeh 1977 HousrHearkgs. nrpm note 17. at I9 (sta(cment 

of Rutherford Poau). 
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would place on their value. An OPIC guaranty can resolve this issue and, 
theory, help bring the case in to-or  at least closer to--compliance with 

united States views of international law on wmpensation  standard^.'^ 
~n summary, OPIC's approach to potential or actual claims matters is to 

atablish a flexible, working relationship between the insured and OPIC 
permitting the consideration of alternate forms of resolving disputes. This 
allows the investor to investigate any form of settlement with the host gov- 
merit or a new arrangement with the host government for continuing 
operations. By close consultation with OPIC, the investor can pursue these 
avenues without prejudice to its insurance rights. If all else fails, insurance 

reasonably prompt payment on most of the loss. 
The developmental impact of this approach is two-fold. First, when na- 

tionalization is inevitable, the ability to avoid inflaming, potentially dam- 
aging political issues associated with the dispute can pay an important 
dividend in terms of the relations between the United States and the host 
country, the host country's international image, and the prospects for at- 

aing other private foreign investment that the host country government 
still desire. Second, whenever the investor and the host country can 

e to mutually satisfactory arrangements that permit the host country to 
ve revised national goals with respect to the project, but also provide 

prospects for the investor to continue its participation in the project, 
st wuntry continues to receive the benefits of the United States in- 
s participation in the country's economic development. 

111. FUTURE DIRECTIONS FOR THE OPIC PROGRAM -- 

The 1978 OPIC Amendments did not seek to change the basic develop- 
mental role of OPIC. Rather, these amendments contained program mod- 
Scations designed to sharpen the focus of OPIC's programs. In three 
areas-modification of the statutory provisions regarding private partici- 
pation in the programs, further focusing the program in lower income 
countries, and increased emphasis on certain industrial sectors--the impe- 
tus for these changes came from the Executive Branch. In a fourth, which 

. was a series of statutory prerequisites to and restrictions on the availability 
,, of OPIC insurance, the impetus came from Congress. 

A. Transfer of fnmrance Program 

The 1978 OPIC Amendments abandoned the requirement that OPIC 
seek to transfer its insurance program to the private sector.l1° OPIC still 
may seek reinsurance from the private insurance companies for risk man- 
agement and other purposes. 

109. Hunt mpra nolc 99. at 7-8. 
' 

110. 22 U.S.C. 9 2191 (1964 & Supp. 1978). UJ amrndcdby Pub. L. No. 95-268, 92 Slat. 213 
(1978). Seedm H. R. CONF. REP. NO. 95-1043 on H.R. 9179. 95th Cong.. 1sl Swo. 9 [bereinnnu 

a5 H.R. CONF. REP.], mpniwcd k [I9781 US.  CODE CONG. & AD. NEWS 1 1  18, 1121. 



B. Greater Emphasis on Lower Income LDCS 

The 1978 OPIC Amendments require OPIC to give preferential consid- 
eration to potential projects in countries with a per capita income of $520 
or less in 1975 dollars and to restrict its assistance with respect to potential 
projects in upper income LDC's having a per capita income of $1,000 or 
more in 1975 dollars.111 This enacted into law a 1977 OPIC policy direc- 
tive that restricted the availability of OPIC insurance in upper income 
LDC's to special cases such as: ( I )  projects for the exploration and devel- 
opment of non-fuel minerals or for exploration and development of oil 
and gas In LDC's that are not members of the Organization of Petroleum 
Exporting Countries; (2) projects sponsored by or significantly involving 
cooperatives or smaller United States companies; and (3) unusual projects 
approved by the Board of Directors such as those having exceptionally 
developmental effects or serving some other important United States pol- 
icy consideration.l12 The conference report on the 1978 OPIC Amend- 
ments added, moreover, that it was the understanding of the conferees that 
OPIC's Board of Directors would retain flexibility in administering this 
policy but must keep the SFRC and HIRC informed of significant 
changes. l3 

This provision was a direct result of the Executive Branch review of 
OPIC's operations, which concluded that upper income countries such as 
Brazil had become so effective in attracting foreign investment that incen- 
tives such as OPIC insurance were not essential. The main thrust of this 
new policy came from Assistant Secretary Bergsten, who argued that the 
United States investment patterns in higher income LDC's such as Mexico 
and Brazil had been roughly comparable from 1966 to 1975 to United 
States investment patterns in developed countries, whereas very little in- 
vestment went to the poorer LDC's during that decade. Hence, the need 
for the incentives was much higher for the latter group of countries.l14 

- .  

The principal dissent to this position came from a spokesman for the 
American Bar Association who argued that the focus on lower income 
countries should remain a matter of emphasis rather than a restriction, 
particularly since per capita income is an arbitrary criterion of develop- 

11 1. H.R. CONF. REP., id at 8. 
112. OPlC POLICY GUIDELIN~ Country Eligibility for OPIC Programs, BDR(77)26 (Sepl. 20, 

1977) ar amended by BDR(78)Z (Jan. 3 1, 1978). 
113. H.R. CONF. Rw., Npra note 110, at 8. 
114. 1977 Houe Hmnkgr, mpm nole 17, at 99 (slakmenl of C. F. Bergsten). It should be 

a o t d  that much of this new policy thrust came from research done by Secretary Bergsten at the 
Brmkings Insliluv. See C. F. BERGSTEN, T. H O ~ T  & T. H. MORAN. AMERICAN MULTINATION- 
us AND AMENCAN INTERPSTS (1978). Portions of the book were dislributed for comment long in 
~ d v a n a  of the book's publication so its basic thesis was well h o r n  among international policy 
nperu in Washington, D.C. in advana of the Executive Branch and Congressional review of 
>PIC. See 1977 House Hmringr, npsvpro nole 17. at 116 (dialogue bclwccn Congressman Charles 
Khaleo and ScPcl.ry Bergsten). The impac! of k l a r y  Bergsten on the Executive Branch re- 
iew of OPlC should bc evident. 
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rnent.11' Indeed, he argued, some wealthy LDC's such as Saudi Arabia 
-,till have developmental needs that are best met by private invest- 

.: ~ ~ ~ g r e s s i o n a l  concern about the continuing concentration of OPIC in- 
surance in a few countries--notably Brazil-was certainly a factor in con- 
gressional approval of the change.lI7 tn fact, the HIRC committee report 
placed greater weight on the potential that this policy might modify the 

$&. historical tendency toward country concentration of exposure than on its 
' 

value as a means of rerouting the flow of investment to the poorer coun- 

C. Emphasis on Natural Resource Development' l9 

The Executive Branch declsion to intensify OPIC's efforts to promote 
United States Investment in LDC energy and non-fuel mineral projects 

2 was in direct response to the economlc impact of oil pnce increases.120 In 
fact, pnor to 1977, OPIC had not Insured petroleum mvestments because 

115. 1977 Houe Hear~ngr, supra note 17, at 169 (statement of Joseph P. Gr~Rin). 
116. Id 
117. 1977 H o w  Rep011.  pro nole 14, at I I .  
118. Id 

; 119. In the midst of the H o w  debate on the 1978 OPlC Amendments. OPIC and the 

& Deparunent o i  Agnculturc announced a jolnt program lo mcrearc the demand ior feed grams and 
other IJruted Slates farm commod~ues m LDC's. The purpose oilhe program 1s to xek an orderly , - - -. - . - 

. i~cressc in the supply of lower priced meats, pou l t j  &d proccrscd grains for the expanding 
2; - .  markets in LDC's as well as a steady growh in LDC purchases of United Slates farm 

commodities and breeder slock. Esrentially. OPIC would assist United Slalcs agribusiness 
ampanics and cooperatives in establishing gram millink livestock feeding. and storage and- 
distribution projects, using its invwment ident~fic~tion, insurance and financing authorities. The 

. , Commodity Credit Corporation (hereinalter CCC) would provide commercial expon credits for 
. the United Slates farm commodity exporu to thew projects. Although lhu program Was 

developed aner the Executive Branch review of OPIC, its announcement was received well by 
agicultursl interest groups and interested Congmmcn. See 124 CONG. REC. E 662 (daily 4. 
Feb. I5 1978) (statement of Congressman John Cavanaugh. "OPIC and US. Agriculture") and 

+ 124 CON=. REC. HI453 (daily ed. Feb. 23, 1978) (slalcmenl of Congressman Bill Alexander). 
Support from agricultural interest groups. at-a lime of extensive agricuhural lobbying on other 
l+LPtive issues. clearly contributed to final prruge of the 1978 OPlC Amendments. Interat 
p u p  pressure also convibutd to enanment of the Agricultural Trade A n  of 1978. Pub.L. No. 

'- 9s-501, 92 Stat. 1685 (1978), which the President signed into law on October 21, 1978. Thii slatuu 
provida the Depanment of Agriculture with both new and improved expon promotion 1004 

. . including appointment of an Under Secrelary of Agriculture for International Affain and 
Commodity Progruns; authority to offer intermediate (anor of up to ten years) export credils in 
artain casa such as the expon of breeder animal& the hnancing of improved import and 
hMdling facilities, and lo m a t  foreign credit compdtioo: authority to oBsr sbon-tern (tenor of 

&..  Up to tbra years) CCC expon credits to the People's Republic of China: designation of 
4.. .. 

,' Agricultural Counselon in certain United S t u a  diplomatic missions; and er(Bblishmcnt of 
..*" .. bctwcen six and twenty-five overvv  agricultural uade offices to provide a variety of xrviccs to 

private United Scam agricultural trade promotion group. See H. REP. NO. 95-1355 w S. 3447. $& 95th Cong.. 2d Scu.(1978). reprinted in [I9781 U.S. CODE CONO. & AD. N E W S  5426. 
iV?' 120. 1977 H. R. REP.. Npra note 14. at 34.47 (smumenl of Rutherford Poats). Serafro Exten- 

i:n o/OPIC. H-kgr on H .R  91 79 B+re the Horn Camm. on fnt 7 R d .  95th Cong, Zd Scu I 

! *. .A 
hearing on OPIC's role in promotion of new exploration fo; minerals) (1977-78) berrin- 

PRcr cited as 1 9 n  Houe Hemhrgr. Pan 111. , * 
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of the large amounts of money involved in most projects. Development of 
smaller reserves in poor and energy-deficient LDC's became commercially 
feasible only after the increased oil prices. In congressional testimony, 
moreover, scholars, company representatives and Executive Branch wit- 
nesses asserted that there has been a shift in LDC attitudes toward the role 
of foreign investment in natural resource de~elopment . '~~ Finally, two 
GAO studies of United States dependence on foreign sources of critical 
raw materials had noted the potential role for OPIC in diversifying United 
States mineral supplies.122 

insurance claims settlements pertain to mining investments, OPIC insured 
only two major mining investments between March 1971, when OPIC 
adopted strict risk management guidelines on large and/or sensitive indus- 
tries, and early 1977, when OPIC announced a new program to encourage 
more mineral investment in L D C ' S . ~ ~ ~  The HIRC and SFRC committee 
reports endorsed these conclusions, but encouraged OPIC to pursue this 
new policy cautiously. The 1978 OPIC Amendments also gave OPIC ad- 
ditional authority to provide small amounts of direct financial assistance to 
mineral exploration projects other than for oil and gas.'25 

D. Additional Statutory Prerequisires and Resfrictions Applicable to 
OPIC Imrmce 

In order to explain the broad implications of the changes in the insur- 
ance program wrought by the 1978 OPIC Amendments, it is necessary first 
to review briefly the congressional debate concerning OPIC's relationship 
to large MNC's. It should not be surprising that the use of OPIC insurance 
is roughly congruent with the overseas investment patterns of United 
States companies. Since approximately ninety to ninety-five percent of all 
overseas investment is made by the largest three- to four-hundred United 

121. 1977 HounHw/ngs, Iupmnote 17,PPnII at 1. 
122. Id at 23. 
123. 1977 H o w  Harings, mpra note 17. at I05 (statement of Seeremy Bergsten). 
124. Spoch of Manhall T. May% OPIC President, "Mineral Exploration and Production in 

Developing Couauier: New Dimensions in OPlCs Assistana." presented to the ABA Nauonal 
[auilute on World Mined Ruourccs Development, Trade, Outlmk (Apr. 14. 1977). 

125. S n  H.R CONP. Rm.. npm note 110, at 9. 

r~ . 
plants and to rising protectionist pressure from both organized 

labor and some United States industries. These developments buttressed 
basic political-economic opposition to OPIC by advocates of the "global 
reach" view of MNC's tha t  they stfie competition, cartelize world mar- 
kets, export United States jobs, undermine official United States fiscal and 
economic measures, and accentuate rather than reduce inequalities in 
LDC's.128 Some human rights advocates and the AFL-CIO argued that 
the real beneficiaries of OPIC's insurance were not the United States work- 
ing man or the poor majority in LDC's but a few giant MNC's and the 
local elites in countries ruled by authoritarian regimes, which these corpo- 
rations supported to maintain attractive political stability and labor disci- 
pline. 

In its review of OPIC's programs, the Executive Branch had rejected this 
"global reach" condemnation of MNC's in favor of a balanced view that 

'MNC's can and frequently do contribute to American diplomatic and eco- 

126. 1977 Houe Hnungs, nrpra note 17, at 389 (insert for the rccord). 
127. Id 
U8. See 1977 Houn Hwings, mpm note 17. at 143. 353. 373 (stalcments in opposition lo 

OPIC); 1977 H o e  Hwings, Part 11. nrpra note 120. at 59 (statement by the AFL-CIO) and 85 
by OPIC). The global reach interpretation of MNC's was not developed effectively until 

a h  pssageofOP1Cs 1974 a u t h o ~ m g  legidnuon. See R. I. BARNET & R. E. MULLEP.. GLOBN 
REACH (1974); Muller. A Qualfiing and Dirrenting Yinv o/ the Multinational Corporation, in 
GLOBAL COMPANIES, mpm note 26, at 21; Hmrirrgs on Mult ina~iod Corpomtionl and Foreign 
Policy Bfore the Subcomm on Mullinattonal Corps. of Ihe Senate For. Rel. Comm, 94th Cong., l a  
Sc% Pan I2 at 59 (1975). m e  sludy has been crilidzcd u being neither an academi~ economic 
or politiepl study of MNCs but an ndvocacy book supponcd by a careful rclstion of faas. Id at 
Im (inscn in the m r d  by Senator Hugh %XI). See h BERGSTEN, HOWT & MORAN. q m  

114, at 333. 
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nomic interests.129 Furthermore, Executive Branch spokesmen sought to 
avoid having OPIC's extension turn on the outcome of a general debate iamily planning, and e d ~ c a t i 0 n . I ~ ~  Both committee reports acknowledged 
over MNC's and the theoretical effects on the United States economy of that private investment should not be expected to produce the same effects 
foreign direci investment. Thus, in testifying on the issue of the job ex- @ the "New Directions" programs, but added that Congress had not pro- 
Ports, Rutherford Poats argued: vide, OPIC with adequate guidelines for screening out projects that would 

be "compatible" with the "New D i r e a i ~ n s " . l ~ ~  the issue before the House is not the broad strategy or theory of 
international economic development. OPIC is the issue, and 
OPIC does not rely on general theories contending U.S. private 
investment is either good or bad for the U.S. economy . . . . The 
program is highly selective. It seeks in every way possible to 
guard against the very charge that has been leveled against us by 
the AFL-CIO . . . .130 

The HIRC and the SFRC also sought to separate consideration of OPIC 
legislation from broader issues pertaining to MNC's. Thus, the SFRC de- 
clined to reopen the 1973-74 debate within the committee, sidestepping the 
previous views both of the majority and the minority positions in favor of 
the following: 

Despite the swirl of controversy around multinational corpora- 
tions (MNC's) in recent years, some trends are becoming visible. 
One is a more discriminating look at MNC's in both developed 
and develo ing countries. There is a tendency to judge them on 
a more in&vidual basis, with the recognition that some forms 
and types of investment may be more b&&cial to host countries 
than others. . . . The Committee believes that in carrying out its 
developmental mandate, OPIC should make a major effort to 
sharpen its criteria for selecting projects with maximum develop- 
mental impact.131 

The thrust of the HIRC committee report is similar. 
Both the HIRC and SFRC were satisfied with OPIC's ability to screen 

out projects having potentially adverse United States effects, but were not 
satisfied with OPIC's statistical data on the development effects of ap- 
proved projects. In particular, both committee Teports concluded that 
OPIC's data concerning foreign exchange earnings, host country revenue, 
and employment gains did not explain satisfactorily the relationship be- 
tween the effects of OPIC-assisted private investment and the "New Direc- 
tions" development strategy adopted by Congress in 1973, which had 
shifted the emphasis in United States bilateral economic assistance from 
capital intensive development projects to programs designed to provide 
assistance directly to the poorer majority in food production, health and 

129. See I977 Houre Hmrkgs, nrpra note 17, at 429 ( s p h  by Hon. Richard N. Cooper, 
Under S a x c t q  of S h e  for Economic ABnin). See also Cooper, North-South Drh/ogue: Ned fw 
Pbspcct~ve, and Bergsun. North-South Interdependence: Government and BIUUCJJ Ini~iafives, in 
Tor MANAGEMENT &R)RT ON: GOVERMENT-BUSINESS COOPERATION IN MEETING THE 
Noam-Sown CHALLENGE (1978). For a funhff statement of  Secre tq  Bergsten's v ~ e w  of the 
wglobal reach" interprctntion wt BERGSTEN. HORST & MOILAN, nrpm note 114. at 333. 

130. 1977 Howe Hearkg~, P~II 11. supra note 120, at 86, 91. 
131. 1!?77 S. Re?., ~vpm note 3, at 8. 

d statutory guidelines of 

ental effects of OPIC's opera- 
these provisions "will require 

a1 approach and consider such 
transfer, benefits to the poor 

tion of goods and services of 
s on food supply and produc- 
other social and development 

ommittees did recognize, how- 
ing the analysis to conform to .. . - 

,thesk guidelines would constitute an additional prerequisite to the use of 
OPIC insurance and urged that the additional administrative b u r d y  
should fall on OPIC rather than OPIC-insured 

Despite efforts of the Executive Branch and the SFRC and HIRC, the 
House floor debate promptly flared into a debate over United States trade 
and development policy, the effect of foreign investment, the social respon- 
sibilities of MNC's and the need for the United States protectionism. 
Since the battle was fought in major part along these lines, one might ar- 
gue that hnal passage of the bill had implications broader than a basic 
reaffirmation of support for the OPIC program. The difficulty of doing so, 

, o f  course, is that the vote was close and that supporters and opponents of 
; the program did not divide along customary interest group Lines. 

Nevertheless, some general inferences can be drawn from the floor de- 
bates and certain provisions of the 1978 OPIC Amendments. First, it is 
evident that despite great discomfort over the United States trade 
problems, Congress resisted intense pressure for rash protectionism in 
favor of a limited modification of the traditional United States poiicy 
favoring freedom of international trade and investment. Thus, although 

. 132. I d ,  at 8. 24. Seealro 1977 H. R. REP., m p  note 14, at 10. 
133. I d  Srr o/so H. R CONF. REP., m p  note 110, at 7. 
134. Foreign Assislancc A n  of  1961 3 231(1). 22 U.S.C. 3 2191(1). 

, 135. 1977 S. REP., mpra note 3, a1 24-25. 
136. See 1977 H. R. REP.. Jiqwa note 14. at 27. 
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Congress clearly rejected the basic AFL-CIO attack on OPIC, it did be op]C bill, but subsequently fought successfully to defeat a virtually 
tighten restrictions in OPIC's statute that prevent the agency from assisting identical floor amendment that was proposed to authorize leg~slation for 

be ~ ~ ~ ~ r t - I m p o r t  Bank of the United States [hereinafter referred to as "runaway" Industries or investments that would cause a significant reduc- 
tion in United States emp10yment.I~~ Congress also adopted some protec- 
tionist amendments that: (1) prohibit OPIC from supporting substantial 
new investments in copper mining scheduled to commence prior to Janu- 
ary 1, 1981 or, if scheduled to commence thereafter, would cause injury to 
the primary United States copper industry,138 and (2) prohibit OPIC from 
supporting any project to establish or expand the production or processing 
of palm oil, sugar, or citrus for export to the United States.139 Other pro- 
tectionist amendments failed. 

Second, the 1978 OPIC Amendments underscore the increasing willing- 
ness of Congress to constrain off-shore, private sector activities to accom- 
plish a foreign policy objective. Prior to taking up the 1978 OPIC 
Amendments, the 95th Congress already had passed the Export Adminis- 
tration Act amendments140 which prohibit United States corporations 
from complying with foreign boycott requirements, and the Foreign Cor- 
rupt Practice Act of 1977 [hereinafter referred to as FCPA]l4I which im- 
poses criminal penalties under United States laws for corrupt payments to 
foreign government officials. The FCPA sanctions were extended under 
the 1978 OPIC Amendments so that OPIC is required to deny claims 
under insurance contracts written after the date of enactment of the 1978 
OPIC Amendments for losses resulting from an act for which the investor 
or his agent has been convicted under the FCPA.14Z OPIC also was re- 
quired to adopt regulations for suspension from eligibility for OPIC's ser- 
vices of an investor convicted under the FCPA for actions related to an 
OPIC-supported project.143 

As a further demonstration of the willingness to tie private seaor activi- 
ties to foreign p o k y  goals, a House floor amendment that was accepted in 
the conference committee required the termination of OPIC's programs 
with respect to any nation whose government follows a consistent pattern 
~f gross violations of human rights, except for projects directly benefiting 
h e  needy people of the country or for national security reasons.14 In this 
mntext, both the Executive Branch and congressional leadership appeared 
:o be willing to accept a distinction between the public policy implications 
~f encouraging private investment in LDC's for development reasons and 
;imply encouraging United States exports. Thus, the Executive Branch 
md congressional leadership reluctantly accepted this floor amendment to 

137. 22 U.S.C. 8 2191(k),(I). H. R. CONF. REP.. supra note 110, at 9. 
138. 22 U.S.C. 1/ 21970). H. R. CONF. REP.. supra note 110. at 9. 
139. 22 U.S.C. 1/ 2197(k). H. R. CONF. REP.. mpra note 110, at 11. 
140. Pub. L. No. 95-52 91 Stat. 235 (1977). 
141. Pub. L. No. 95-213, 91 Stat. 1494 (1977). 
142. 22 U.S.C. 5 2197(1). H. R. CONF. REP.. q m  note 110, at 10. 
143. Id 
144. 22 U.S.C. 5 2199(1). H. R. CONP. REP.. mpa note 110. at 11. 

~ ~ i m b a n k l .  
,. A third and perhaps the most si@cant aspect of the 1978 OPIC 
Amendments was a lirm congressional statement that OPIC seek to stimu- 
late greater interest among medium and smaller sued United States 
companies in appropriate investment opportunities in LDC's. This new 
plicy direction coincided with extensive nation-wide efforts undertaken 
jointly by the Department of Commerce, the Small Business Administra- 
tion [hereinafter referred to as SBA], Eximbank and OPIC to help make 
international markets much more accessible to Uiuted States small busi- 
ness. 

Since its inception, OPIC has given special consideration to small busi- 
ness projects.145 The Executive Branch supported continuation of this pol- 
icy but argued that OPIC, by virtue of its very nature, would provide the 
bulk of this insurance for investment by larger companies because these 
companies have both the resources and the surplus management talent to 
undertake a diversification of their overseas operations and the motivation 
in terms of their total marketing programs to do so.146 Opponents of the 
OPIC program argued these statements manifested OPIC's bias in favor of 
giant MNC's and proposed severe limitations on the extent to which OPIC 
could insure investments by larger The Executive Branch 
and OPIC's congressional supporters vigorously opposed these proposals, 
arguing that this would not help United States small business, would dras- 
tically reduce OPIC's developmental usefulness and would handicap 
United States companies in competition with European and Japanese in- 
vestors. 148 

It was thus as much in the context of "big business versus small busi- 
ness" as in the context of "protectionism" that the House Boor debate 
reached its peak. In the heat of the debate, a Boor amendment passed by a 

-vote of 285 to 11 1 that would require OPIC to provide fifty percent of its 
S e ~ c e s  to SBA-sized small business.'49 This amendment effectively 
would have killed the insurance program. The conferees agreed to rewrite 
the amendment rather than to delete it, seeking to preserve the general 
House intent that OPIC make a major eflort to encourage smaller compa- 
nies to undertake appropriate LDC investments but recognizing that OPIC 

145. See 1977 Houe HmringJ. mpra note 17. a1 29 (slatemen1 of Rutherford Poau). 
146. 1977 Senor Hearing$ Npre note 4, at 157 (statement of Rutherford PoaI.5). 
147. I23 CONC. REC. H12,111 (daily ed. Nov. 3. 1977) (debate on amendment by C o n p  

IU~IY Clarence Long). 
148. Id 
149. Id a1 H 12,118. Ancr the November 3 vote on the 'Lung AmendmenL' h e  House leadcr- 

&p decided to delay the 6nal vote on the bill to bolna basic support for the proym.  The Boor 
debrtc thu~  involved three days. November 2 and 3 and Febmary 23. Lobbyin8 wu exlearive 
h e e n  November 3 and February 27. 



projects sponsored by or signific&tiy &olving United States small busi- 
nessess to thirty percent of the total number of insurance projects, or those 
involving the issuance of an OPIC financial guaranty,ls2 and (3) direct 
OPIC to use up to lifty percent of its net annual income--after making 
allocations to reservesfor special small business development projects.153 
Significantly, the conference committee recognized that small business 
within the context of foreign investment is much larger than small business 
in the context of domestic investment and specified that for the purpose of 
these provisions, the definition of small business is a company that is be- 
low the "Fortune 1000."154 By July 1978, OPIC had developed a program 
to implement the new mandate, which included lower insurance fees, ex- 
panded assistance in identifying and investigating investment opportuni- 
ties, and OPIC's assumption of some of the extra costs to smaller 
companies of setting up an overseas operation.1s* 

Enactment of the 1978 OPIC Amendments must be viewed as a reaf i -  
mation of belief in the developmental role to be played by private direct 
investment in the LDC's as a supplement to direct foreign assistance and 
in the incentive effect of investment insurance in facilitating such invest- 
ment. Modilications and restrictions in OPIC's basic authority contained 
in this Act to some extent reflect domestic political concerns and residual 
doubts about the proper relationship between the United States govern- 
ment and the overseas operations of large United States corporations. The 
fact that the 1978 OPIC Amendments can be viewed in such different 
lights is indicative of OPIC's unique role of interfacing between United 

must continue to look to large MNC's as the most substantial source for 
LDC investment. Executive Branch representatives worked with the con- 
ferees in rewriting this amendment and supported its passage. Opponents 
of the program would not accept a compromise, however, and fought 
approach both in the conference committee and again on the House floor, 
arguing that the House should reject the conference report. The report was 
adopted by a comfortable margin.[" 

The 1978 OPIC Amendments thus (1) restrict OPIC's direct lending to 
United States small businesses,lsl (2) urRe OPIC to increase the number of 

150. The vole on the wnfcrenec repon was 216 lo 185. 124 CONG. REC. H2744 (daily ed. Apr. 
1 1 .  1978). 

151. 22 U.S.C. # 2194(c). H. R. CONF. REP.. J Y P ~  note 110 at 8-9. 
152. 22 U.S.C. 8 2191(cX2). H. R CONF. REP.. q r a  note 110, a1 9. 
153. 22 U.S.C. # 2200. H. R. CONF. REP.. mpra nok 110, at 8-9. 
154. H. R. CONF. REP., q w a  note 110, at 9. SeraLro 1977 H. R. REP., mpra note 14, at 21; 

1977 ffmue H&gs, mpm nole 17, a1 294 (disamrion of small burinea~ amendment oKered by 
Congratrmn Chules Whalcq which ruulled in the delinition of small brrsinws adopted by the 
mnfercu). 

155. OPIC h u c ~  GUIDEUN~. Referenfa for Small Invcslon and Cooperatives, BDR 
(78)12 (July 11 ,  1978). 


