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EDITORS' PAGE 

In early 1979, Professor Roger Pilon of Stanford University brought to 
our attention the availability of five articles treating various aspects of 
modern rights theory. At that time Professor Pilon was himself completing 
an article for the Georgia Law Review concerning the application of rights 
theory to corporate entities. Having procured this core of articles for publi- 
cation, the Review proceeded to solicit contributions from other leading 
academecians in the field of jurisprudence. The resulting symposium, 
Perspectives O n  Rights, forms the articles section of this last issue of 
Volume 13. Perspectives On Rights is the culmination of the efforts of 
individuals too numerous to thank individually. We can only hope that the 
symposium will receive the attention we feel it warrants, thereby repaying 
its contributors for their persistence, their patience, and their determina- 
tion to provide a unique insight into the myriad questions treated herein. 

The Governance section of issue number 4, our first student treatment 
of this nebulous concept, is an attempt to extend staff contributions be- 
yond the usual bounds of student research and reiteration of the law. It is, 
we believe, an initial step toward more valuable contributions to the field 
of law on the part of student writers. 

Finally, Thomas Morawetz of the University of California a t  Los Angeles 
School of Law contributes to the jurisprudential flavor of issue number 4 
in his review of George P. Fletcher's Rethinking Criminal Law. As Profes- 
sor Morawetz suggests, this recent effort of Professor Fletcher, whose work 
appears elsewhere in this issue as well, is far from a conventional classroom 
text, and promises to affect both the development and the application of 
criminal law for years to come. 

The Editorial Board of Volume 13 wishes to thank its readers, contribu- 
tors, and other friends for their kind attention and comments, and hopes 
that Volume 13 has contained something of interest to all. 







GEORGIA LAW REVIEW 

PERSPECTIVES ON RIGHTS 

WHAT IS A RIGHT? 
Antony Flew * 

Perhaps it is not exactly a matter of "a decent respect to the 
opinions of mankind." Nevertheless, just as it would be unculti- 
vated and indecorous for a symposium on crime and punishment to 
make no mention of the eponymous masterpiece of Fedor Dostoev- 
ski, so we here are bound to begin by taking not of those most 
famous words of Jeremy Bentham. He, as we all remember, dis- 
missed our present subject with truly Johnsonian finality. It is no 
more than one of the Anarchical Fallacies. Right is the child of law; 
from real laws come real rights, but from imaginary law, from "laws 
of nature," come imaginary rights. "Natural rights is simple non- 
sense: natural and imprescriptible rights, rhetorical nonsense, - 
nonsense upon stilts."' 

We here have all undertaken to investigate precisely and, indeed, 
only what Bentham rejected. Our concern, or our direct concern, is 
not with those rights which are in fact realized or recognized, en- 
dorsed or created, by various systems of positive law. It is with 
rights inasmuch as and insofar as these either do serve or could serve 
as a basis for criticizing types or tokens of individual conduct, and 
general principles or particular prescriptions of positive law. Such 
criticism must result in commending whatever respects, and con- 
demning whatever violates, any (moral as opposed to legal) rights 
which - the Great Jeremy notwithstanding - there are. 
1. T h e  Objectivity of Rights: That last two-word phrase is, unequi- 

- - - - - -- 

* Professor of Philosophy, University of Reading, England. M.A., Oxford University; 
D.Litt., Keele University. 

' 2 J .  BENTHAM, THE WORKS OF JEREMY BENTHAM 501 (J. Bowring ed. 1843). 
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endowments from God, and their objectivity is the objectivity of a 
prime theological fact. That is a kind of fact, or a putative kind of 
fact, which Dworkin's wary lawyers might perhaps be pardoned for 
eschewing as "spooky." But here we have to object to this more on 
a quite different ground: neither maintaining, as atheists, that there 
are no positive theological facts; not, as agnostics, contending that 
even if such there be it is impossible for us to know what they are. 
Our present objection has to be that rights conferred under God's 
prescriptive law would not be rights of the kind which we are here 
to discuss. They could not, that is to say, be rights by reference to 
which all - repeat, all - prescriptions of positive law may be 
criticized. 

The heart of this particular matter of logic was first laid bare by 
Plato's E ~ t h y p h r o : ~  if you define a word such as "good" in terms of 
the will of God, then you thereby disclaim all possibility of praising 
that will as itself good. So the words "God is good" become on your 
lips the expression of only the most empty and formal of custom- 
built necessary truths. It is clear that Grotius too was master of the 
crucial points. He was writing in general about the law of nature, . 
not particularly about the rights arising either under that law or 
independently of it. He stresses first the necessary objectivity of 
that law: its principles, 

if only you pay strict heed to them, are in themselves manifest 
and clear, almost as evident as are those things which we per- 
ceive by the external senses; and the senses do not err if the 
organs of perception are properly formed and if the other condi- 
tions requisite to perception are presentn5 

He then goes on to insist that this objective law is no sort of 
function or creature of the will of God: 

The law of nature is a dictate of right reason, which points out 
that an act, according as it is or is not in conformity with 
rational nature, has in it a quality of moral baseness or moral 
necessity; and that, in consequence, such an act is either for- 
bidden or enjoined by the author of nature, God. The acts in 
regard to which such a dictate exists are, in themselves, either 

(quoting 3 ADAMS, LIFE AND WORKS 448-64). 
The key passage can be found, with some discussion of its importance, in A. FLEW, AN 

INTRODUCTION TO WESTERN PHILOSOPHY 26-33 (1971). 
H. GROTIUS, THE LAW OF WAR AND PEACE 23 (F. Kelsey trans. 1925). 
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took as his model a supposed discovery of the new science of Galileo 
and Newton, the supposed discovery that secondary qualities are 
not really qualities of things in themselves, but are instead reactions 
in our own minds, reactions which, by a false projection, we com- 
monly but mistakenly attribute to those things. Guided or mis- 
guided by this seductive model Hume hoped to demonstrate that 
the same applies to much else which we might uninstructedly have 
believed to be characteristic of the Cartesian external world; in 
particular, causal connection, the necessity of descriptive laws of 
nature, and moral and aesthetic valued 

In this Humean perspective it becomes almost impossible to 
admit as objective anything but straightforward, unspooky matters 
of fact about that external world; while the norms and values which 
are somehow projected functions of individual or collective human 
desire appear as correspondingly subjective. It is easy then to pro- 
ceed, although Hume himself would never have dreamed of so pro- 
ceeding, to the demoralizing conclusion that as such they are to be 
despised and dismissed as merely human creations. I t  is upon philo- 
sophical assumptions of this kind, and in the same sort of under- 
standing of the findings of the social sciences, that today so many 
of the and of the not so young, believe that the slightest 
tincture of anthropology or sociology is enough to expose all value 
judgements as inherently and essentially arbitrary, relative, and 
subjective. 

If we are to succeed in showing how (moral) rights are possible, 
by providing for them a kind of objectivity, then we have either to 
circumvent or to overcome the particular subjective/objective di- 
chotomy which is the form of representation in the previous para- 
graph. We have to find a way in which something can be objective, 
in the rather different but sufficient sense of being independent of 
our self-interested and capricious wills, while a t  the same time in 
some way authoritative over those wills; without that something's 
being just a matter of brute fact about either non-human or human 
nature. Here it should be encouraging to ponder again the last words 
quoted earlier from Grotius. For logically necessary truths are objec- 
tive in precisely the sense just explained, and they neither are nor 
state facts about either human or non-human nature. It is a matter 
of individual or collective human choice - though certainly not by 

For a development and defense of this not very controversial interpretation of Hume, see 
Flew, Hurne, in D. J. .O'CONNOR (ed.), A CRITICAL HISTORY OF WESTERN PHILOSOPHY 253 (1964). 
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rights simply as human beings, are the same and equal. 
3. T h e  General Reciprocity and a Particular Non-Reciprocity of 
Rights: In a methodological manifesto which is at  the same time an 
exquisite philosophical masterpiece J.L. Austin concluded a para- 
graph on "the Last Word" with the willing concession: "Certainly, 
then, ordinary language is not the last word: in principle it can 
everywhere be supplemented and improved upon and superseded. 
Only remember, it is the first The conceptual truths about 
rights presented in the two previous sections are, I believe, firmly 
grounded upon established usage of the word "right." But some 
points in this third section do involve some supplementing, improv- 
ing and superseding. 

(a) This is surely true of the proposal that rights be attributed 
only to those capable of - or, to allow for infants, capable of becom- 
ing capable of - themselves claiming rights for themselves, and in 
and by that claim undertaking the reciprocal obligation to respect 
the rights of others.40 For some people do in fact speak about the 
rights of the brutes, and even of trees; and any deficiency which they 
display in so doing is not one of basic word-training. The United 
Nations Educational Scientific and Cuiiurai Organization, for in- 
stance, recently adopted, with all customary brouhaha, a Universal 
Declaration of the Rights of Animals. (UNESCO has plenty of 
time and energy available - time and energy studiously saved by 
not attending to outrages against humanity in the Democratic 
Republic of Kampuchea, or in any of those other UN member 
countries contriving so effectively by their favoured political or 
racial colour to immunize themselves against international protest .) 

This new declaration, supposedly set to become UN law by 1980, 
begins by asserting "that all animals are born with an equal claim 
on life and the same rights to existence." It then proceeds to spell 
out the human duties implied by these brute rights: "No animal 
shall be exploited for the amusement of man," for one; and, for 
another, "scenes of violence involving animals shall be banned from 
cinema and television." To no one's surprise the charter skirts the 
awkward issue of killing animals for food. Yet it makes up for this 
with a bold declaration that "any act involving mass killing of wild 

3g J.L. AUSTIN, supra note 16, a t  185. 
40 I wish to say here that I had to start writing before receiving my copy of Alan Gewirth's 

Reason and Morality. But I hope and expect that my remarks in the present subsection will 
serve as a kind of "trailer" to his symposium contribution. 
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people have become increasingly inclined to affirm that we all have 
rights to whatever it is thought that it would be good for everyone 
to have. I t  is significant that modern declarations of human rights 
are much longer - as well as being far less well-written - than 
those adopted in the American and French Revolutions of the eight- 
eenth century. The most notorious, that adopted by the General 
Assembly of the United Nations in December 1948, covers in my 
text six printed pages. Among many other things, it tells us: that 

. "everyone, as a member of society, has a right to social security 
. . ." (Article 22); that "Everyone has the right to . . . periodic 
holidays with pay" (Article 24); and that "Everyone has the right 
to a standard of living adequate for the health and well-being of 
himself and of his family . . . and the right to security in the event 
of unemployment, sickness,. disability, widowhood, old age or other 
lack of livelihood in circumstances beyond his control" (Article 25). 
Oh yes, and be sure not to miss Article 26: "Everyone has the right 
to education. Education shall be free, at  least in the elementary and 
fundamental stages. Elementary education shall be compulsory;" 
and so on, through a clause specifying that it must "further the 
activities of the United Nations," to the slightly incongruous after- 
thought conclusion that "Parents have a prior right to choose the 
kind of education that shall be given to their children." 

To someone detecting, and objecting to, a note of reactionary 
ridicule in the previous paragraph, my reply must be that any for- 
mulation of such claims, and any reporting of them, is bound to 
sound absurd. This is so for the excellent Groucho Marxist reason 
that they are absurd. The absurdity lies in putting forward as uni- 
versal human rights demands which it would not be sensible to 
make except against a modern industrial state. The traditional pol- 
itical rights - such as the famous three specified in the American 
Declaration of Independence - are rights to non-interference. As 
such they could be and are rights against all comers, rights which 
everyone must have a corresponding duty to respect. But the pro- 
posed new rights are rights to provision, and there surely cannot be 
corresponding duties on everyone else to make these provisions. The 
former may be distinguished as option and the latter as welfare 
rights. 

In 1960 in the United States the Democratic Party promised in 
its platform that, if elected, its administration would "reaffirm the 
economic bill of rights which Franklin Roosevelt wrote into our na- 
tional conscience sixteen years ago." That platform listed eight 
great rights of provision, including "(1) The right to a useful and 
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any particular part, however important, but with the whole. Thus 
his very first paragraph puts "the question concerning the summum 
bonum, or, what is the same thing, concerning the foundation of 
morality. "4g 

Perhaps, having said so much, I should also mention the possibil- 
ity of erring in the opposite direction. Simply to respect other peo- 
ple's rights is not, I would indeed agree, to fulfil the whole duty of 
man. Maybe Ayn Rand, her few followers, and some others, actually 
have, by maintaining that it is, erred in this opposite direction. 
Nevertheless, even if they have, we must not, in our love of seeing 
ourselves as taking a sensibly Aristotelian middle way between two 
opposite faults, make the mistake of thinking that such opposite 
errors are always equally tempting and equally well-patr~nized.~~ In 
fact - in this particular case - the overwhelming weight, both of 
sheer numbers and of academic prestige, lies on the side of going 
wrong with Rawls rather than in what is often but perhaps wrongly 
believed to be Rand's way. 

On the relations and differences between the world of rights and 
the rest of morality I have little to offer; which, this late in my day, 
is just as well. However, if we are to maintain such a distinction, 
then the weight of what the old Roman lawyers used to call the mos 
majorum, and what the new Austinians see more particularly as the 
verbal habits formed and tested through generations of experience, 
is for accepting that justice and rights are fundamentally concerned 
with not doing and not suffering actual harm or injury; "to allow to 
each their own, to harm no one, to live honourably." The key notion 
appears to be non-interference; and where rights to receive more 
positive goods arise, these are less fundamental, being derived from 
promises and contracts. (The rights of children to support by their 

- -- 

'@ J.S. MILL, supra note 46, a t  I. 
50 Perhaps there is no call to make this point before an American audience. But in my own 

country in its decline and fall it is as common as it is ruinous to see the path of political 
wisdom as necessarily equidistant between two opposite and always equally matched ex- 
tremes of left and right. Since, while there are in fact very many totalitarian socialist extre- 
mists, often entrenched in powerful positions in the trades unions and their Labour Party, 
there is not any correspondingly numerous dedicated and influential counterforce of absolute 
antisocialists, the clients of this inept model have to identify Prime Minister Margaret 
Thatcher and Sir Keith Joseph as their right-wing extremist bogeypersons. Positioning them- 
selves, therefore, equidistant between such mild conservatives and the mass of authentically 
Leninist ultras, their middle road is always the road to full Clause IV and 1984 socialism; 
but taken less fast then the ultras would wish. Compare, on the error of the popular misguid- 
ing doctrine that truth is always in the middle, A. FLEW, THINKING STRAIGHT $ 8  2.30-2.33 
(1977). 
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ment the incongruity of the fact that, at  least in my own country, 
those who habitually describe welfare state provisions as fulfilling 
the norms of (social) justice, nevertheless attack those wanting to 
slow or reverse the expansion of the state welfare machine: not as 
would-be doers of injustice; but rather as lackers of compassion. 
4. Rights and Liberty: Bernard Mayo maintains, apparently as 
conceptual theses, both that what I claim as my right must be in 
my interests, and that claims to rights must be claims against the 
state or other competent i n s t i t ~ t i o n . ~ ~  He offers no support for the 
second thesis other than the never to be minimized truth that insti- 
tutions and states in particular constitute the main threats (as well 
as the main supports) to the rights most usually asserted. It is 
obvious that this reason by itself is not good enough. Even the 
fundamental and universal human rights can be, and in fact are, 
asserted against all comers. 

It is more difficult to discover the truth about Mayo's first thesis. 
But this thesis surely cannot go through unless liberty is always in 
my interests, which would, I suppose, be perfectly consistent with 
his sound observation that a claim for something which is in our in- 
terests may nevertheless be a claim to something we in fact do not 
want. I confess, without a trace of shame, to resonating to Herbert 
Hart's assertion that the notion of a right is "peculiarly . . . con- 
nected with the distribution of freedom of If I have any 
light to throw on these issues i t  will be by raising the question 
whether it is coherent to proclaim a right while at  the same time 
insisting that its exercise is to be compulsory. 

Whether coherently or not, this is very often in fact done. In 
Britain, for instance, the industrial Trades Union Congress and its 
political creature the Labour Party never miss any chance of de- 
manding and proclaiming the workers' unalienable-rights to form 
and to join labour unionsSs4 But they also demand and, so far as they 
can, enforce closed shops. Thus British Rail and other state monop- 
olies have - with the full support of the TUC, the Pariliamentary 
Labour Party, and the Cabinet, indeed a t  their behest - dismissed 
many employees with records of long and impeccable service on the 

" Mayo, What are Human Rights?, in D.D. RAPHAEL (ed.), supra note 51, a t  68, 74-78. 
53 Hart, Are There Any Natural Rights?, 64 PHILOSOPHICAL REV. 175, 184 (1955). 
54 Not actually the strict truth: for when recently there were reports from the USSR that 

some heroes were trying to form a genuine labour union independent of the party and the 
government, i t  proved almost impossible to screw out of the General Council of the TUC even 
the faintest murmur of sympathy or support for these Tolpuddle Martyrs of our own time. 
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Our second Doublespeak Award goes to Mr. James Loucks, 
President of Crozer Chester Medical Center of Chester, Penn- 
sylvania. Loucks got a court order allowing his hospital to give 
a Jehovah's Witness a blood transfusion. The woman had re- 
quested in writing that the hospital respect her religious beliefs 
and not give her a transfusion under any circumstances, but 
Loucks says he ignored her wishes "out of respect for her 
rights." 







HUMAN RIGHTS 

persons ought to regard and act toward one another, about what 
interests of which persons are worth pursuing and supporting, and 
the like. And there is also considerable evidence that many contem- 
poraries, both philosophers and non-philosophers, would share 
(although perhaps less systematically) one or another of such 
divergent moral principles. 

Nor does the difficulty end there. For in many fields of empirical 
science and of practice where the "authorities" or ordinary persons 
disagree, we have some common conception at  least of the context 
or subject-matter to which one must look as a kind of independent 
variable for testing their divergent assertions. Examples of these 
subject-matters are natural or experimental phenomena in the case 
of natural science, physical health in the case of medicine, rates of 
inflation or unemployment in the case of economics. But it seems 
that the very context or subject-matter to which one should look to 
resolve the disagreements of moral principle is itself involved in 
such disagreements. Obviously we should already be taking sides on 
this issue of moral principle if we were to urge that religion or eco- 
nomic history or socia! utility or aesthetic sensibility be appealed 
to as the independent variable fpr this purpose. Although Thomas 
Jefferson, following a long tradition, wrote that "all men . . . are 
endowed by their Creator with certain inalienable rights," it does 
not seem true to say that persons are born having rights in the sense 
in which they are born having legs. At least their having legs is 
empirically confirmable, but this is not the case with their having 
rights. And while it is indeed possible to confirm empirically, al- 
though in a more complex way, that most persons are born having 
certain legal rights, this, as we have seen, is not sufficient to estab- 
lish that they have moral or human rights. 

These general difficulties about moral criteria are reinforced when 
we look at recent attempts of moral philosophers to answer the 
substantive questions of what are the specific criteria for, having 
moral rights and how it can be known that humans have such rights. 
For even where the philosophers agree a t  least in part on the scope 
or content of the rights, they disagree as to how the existence of 
these rights can be established or justified. We may distinguish five 
different recent answers. The intuitionist answer that humans' pos- 
session of certain inalienable rights is self-evident, most famously 
expressed in the Declaration of Independence, is reiterated in Noz- 
ick's peremptory assertion that "Individuals have rights, and there 
are things no person or group may do to them (without violating 
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egalitarian conclusion only by putting into its premises the egalitar- 
ianism of persons' universal equal ignorance of all their particular 
qualities. This ignorance has no independent rational justification, 
since humans are not in fact ignorant of all their particular quali- 
ties. Hence, apart from an initial egalitarian moral outlook, why 
should any actual rational informed persons accept the principle 
about equal moral rights that stems from such ignorance? 

It may be objected that all the above difficulties about moral or 
human rights arise because I have taken too "cognitive" or 
"ontological" a view of them. Thus it may be held that moral rights 
are not something known or existent; the correct analysis of a rights- 
judgment is not "descriptive" but rather "prescriptive" or of some 
other noncognitivist sort. Rights-judgments are claims or demands 
made on other persons; they do not state that certain knowable facts 
exist; rather, they advocate, urge, or exhort that certain facts be 
brought into existence. Hence, questions of justification or validity 
are logically irrelevant to such judgments. 

Now the prescriptivist interpretation of rights-judgments is partly 
true, but this does not remove the point of the justificatory ques- 
tions I have asked. For one thing, as we have seen, different per- 
sons may make conflicting right-claims, so that the question still 
remains which of these claims is correct. Moreover, ascriptions of 
correctness or justification are intrinsic to rights-judgments: these 
consist not only in certain claims or demands but also in the im- 
plicit view, on the part of the persons who make them, that the 
claims have sound reasons in their support. If this were not so, 
discussion or debate about rights would consist only in vocal ejacu- 
lations or attempts at  propagandistic manipulation; it would not 
have even potentially the aspects of rational argument or reflective 
appraisal which it in fact can and does display. In addition, the 
logical connections that  hold among rights-judgments would be 
obscured or even left unexplained if the.ejaculatory or manipulative 
interpretation were the sole or the main correct analysis of such 
judgments. 

Let us now begin to develop answers to the above questions about 
human rights. First, since these rights derive from a valid moral 
criterion or principle, we must consider what I have referred to as 
the context or subject-matter of morality. We saw that although in 
many other fields their subject-matters serve as independent varia- 
bles for testing the correctness of conflicting judgments made within 

9 
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within the context of action, which is the context within which all 
moral rights ultimately have application. The argument is dialecti- 
cally necessary in that it proceeds from what all agents logically 
must claim or accept, on pain of contradiction. To see how this is 
so, we must briefly consider certain central aspects of action. Since 
I have presented the argument in some detail elsewhere,? I shall here 
confine myself to outlining the main points. 

As we have seen, all moral precepts, regardless of their varying 
specific contents, are concerned directly or indirectly with how per- 
sons ought to act. This is also true of most if not all other practical 
precepts. Insofar as actions are the possible objects of any such 
precepts, they are performed by purposive agents. Now every agent 
regards his purposes as good according to whatever criteria (not 
necessarily moral ones) are involved in his acting to fulfill them. 
This is shown, for example, by the endeavor or at  least intention 
with which each agent approaches the achieving of his purposes. 
Hence, a fortiori, he also, as rational, regards as necessary goods the 
proximate general necessary conditions of his acting to achieve his 
-. purposes. . For withoiit these conditions he either would not be aMie 
to act for any purposes or goods at  all or at  least would not be able 
to act with any chance of succeeding in his purposes. These neces- 
sary conditions of his action and successful action are freedom and 
well-being, where freedom consists in controlling one's behavior by 
one's unforced choice while having knowledge of relevant circum- 
stances, and well-being consists in having the other substantive 
general abilities and conditions required for agency. The compo- 
nents of such well-being fall into a hierarchy of three kinds of goods: 
basic, nonsubtractive, and additive. These will be analyzed more 
fully below. 

In saying that every rational agent regards his freedom and well- 
being as necessary goods, I am primarily making not a phenomenol- 
ogical descriptive point about the conscious thought-processes of 
agents, but rather a dialectically necessary point about what is logi- 
cally involved in the structure of action. Since agents act for pur- 
poses they regard as worth pursuing-for otherwise they would not 
control their behavior by their unforced choice with a view to 
achieving their purposes-they must, insofar as they are rational, 
also regard the necessary conditions of such pursuit as necessary 
goods. Just as the basic goods are generically the same for all agents, 

See A. GEWIRTH, REASON AND MORALITY ch. 2 (1978). 
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characterizes the indispensable conditions that all agents must ac- 
cept as needed for their actions. 

Now it might be argued that when "necessary good" is understood 
in this universal and rational way, from "X is a necessary good for 
A" it does follow that "A has a right to X." For since the idea of a 
right involves normative necessity, "A has a right to X" is entailed 
by "It is normatively necessary that A have X," and this seems 
equivalent to, "X is a necessary good for A." There are three interre- 
lated considerations, however, which show that "X is a necessary 
good for A" is not sufficient to provide the logical ground for "A has 
a right to X" as a matter of logical necessity. First, as we have seen, 
"A has a right to X" entails that other persons, B, C, and so forth, 
have correlative duties toward A. But how can these duties of other 
persons be logically derived from "X is a necessary good for A," 
which refers only to A, not to other persons? 

Second, it must be kept in mind that rights involve not only 
"oughts" or normative necessity but also the idea of entitlement, 
of something due to the rightholder. There is logical correlativity 
between "A has a right to X," on the one hand, and "Other persons 
ought to refrain from interfering with A's having X and ought also, 
under certain circumstances, to assist A to have X," on the other, 
only when these "oughts" are viewed as indicating what A is enti- 
tled to or ought to have as his due. But in "X is a necessary good 
for A" this idea of A's entitlement to X, of its being due or owed to 
him, is not found. Hence, it cannot serve to generate logically the 
conclusion, "A has a right to X." 

A third consideration which shows this is that, as we saw above, 
a rights-judgment is prescriptive: it advocates or endorses that the 
subject or right-holder A have the X which is the object of the right. 
But such advocacy need not be present in "X is a necessary good 
for A," For this statement, as such, does not necessarily carry with 
it any advocacy or endorsement on A's behalf by the person who 
makes the statement, even while he recognizes its truth. Hence, 
again, "X is a necessary good for A" is not sufficient to logically 
generate or entail "A has a right to X." 

What these considerations indicate is that for the concept of nec- 
essary goods logically to generate the concept of rights, both con- 
cepts must figure in judgments made by the agent or right-holder 
himself in accordance with the dialectically necessary method. It 
will be recalled that this method begins from statements or judg- 
ments that are necessarily made or accepted by protagonists or 
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agent's right-claims from his judgment about necessary goods; I 
have dealt with these el~ewhere.~ What I have tried to show is that 
every agent must claim or accept, at least implicitly, that he has 
rights to freedom and well-being, because of the logical connection 
between rights and necessary goods as involving normative neces- 
sity, prescriptiveness, and entitlements when these are viewed from 
the internal, conative standpoint of the agent himself who makes or 
accepts the respective judgments. The argument may be summed 
up by saying that if any agent denies that he has rights to freedom 
and well-being, he can be shown to contradict himself. For, as we 
have seen, he must accept (1) "My freedom and well-being are 
necessary goods." Hence, the agent must also accept (2) "I, as an 
actual or prospective agent, must have freedom and well-being," 
and hence also (3) "All other persons must a t  least refrain. from 
removing or interfering with my freedom and well-being." For if 
other persons remove or interfere with these, then he will not have 
what he has said he must have in order to be an agent. Now sup- 
pose the agent denies (4) "I have rights to freedom and well-being." 
Then he must also deny (5) "All other persons ought a t  least to 
refrain from removing or interfering with my freedom and well- 
being." By denying (5) he must accept (6) "It is not the case that 
all other persons oug%t at  least to refrain from removing or interfer- 
ing with my freedom and well-being," and hence he must also ac- 
cept (7) "Other persons may (are permitted to) remove or interfere 
with my freedom and well-being." But (7) contradicts (3). Since, as 
we have seen, every agent must accept (3), he cannot consistently 
accept (7). Since (7) is entailed by the denial of (4), "I have rights 
to freedom and well-being," it follows that any agent who denies 
that he has rights to freedom and well-being contradicts himself. 

Thus far I have shown that rights and right-claims are necessarily 
connected with. action, in that every agent, on pain of self- 
contradiction, must hold or accept that he has rights to the neces- 
sary conditions of action. I shall henceforth call these generic rights, 
since freedom and well-being are the generic features of action. As 
so far presented, however, they are only prudential rights but not 
yet moral ones, since their criterion, as we have seen, is the agent's 
pursuit of his own purposes. In order to establish that they are also 

A. GEWIRTH, supra note 7, at 82-103. 
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important interests of all other prospective agents, namely, the in- 
terests grounded in their needs for the necessary conditions of 
agency. And these generic rights are also human rights, since every 
human being is an actual, prospective, or potential agent. I shall 
discuss the distribution of these rights among humans more fully 
below. But first I must also establish that the generic rights are 
human rights in the further respect indicated above, namely, that 
they are grounded in or justified by a valid moral criterion or princi- 
ple. 

The above argument for the generic rights as moral rights has 
already provided the full basis for deriving a supreme moral princi- 
ple. We have seen that every agent, on pain of self-contradiction, 
must accept the generalization that all prospective purposive agents 
have the generic rights to freedom and well-being. From this gener- 
alization, because of the correlativity of rights and strict "oughts," 
it logically follows that every person ought to refrain from interfer- 
ing with the freedom and well-being of all other persons insofar as 
they are prospective purposive agents. It also follows that under 
certain circumstances every person ought to assist other persons to 
have freedom and well-being, when they cannot have these by their 
own efforts and he can give them such assistance without compara- 
ble cost to himself, although more usually such assistance must 
operate through appropriate institutions. Since to refrain and to 
assist in these ways is to act in such a way that one's actions are in 
accord with the generic rights of one's recipients, every agent is 
logically committed, on pain of self-contradiction, to accept the 
following precept: Act in accord with the generic rights of your 
recipients as well as of yourself. I shall call this the Principle of 
Generic Consistency (PGCJ, since it combines the formal considera- 
tion of consistency with the material consideration of the generic 
features and rights of agency. To act in accord with someone's right 
to freedom is, in part, to refrain from coercing him; to act in accord 
with someone's right to well-being is, in part, to refrain from harm- 
ing him by adversely affecting his basic, nonsubtractive, or additive 
goods. In addition, to act in accord with these rights may also re- 
quire positive assistance. These rights, as thus upheld, are now 
moral ones because they are concerned to further the interests or 
goods of persons other than or in addition to the agent. The PGC's 
central moral requirement is the equality of generic rights, since it 
requires of every agent that he accord to his recipients the same 
rights to freedom and well-being that he necessarily claims for him- 
self. 
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the categoricalness of the PGC. For since agency is the proximate 
general context of all morality and indeed of all practice, whatever 
is necessarily justified within the context of agency is also necessary 
for morality, and what logically must be accepted by every agent is 
necessarily justified within the context of agency. Thus the argu- 
ment has established that since every agent logically must accept 
that he has rights to freedom and well-being, the having of these 
rights is morally necessary. Hence, the requirement indicated above 
is fulfilled: the rights to freedom and well-being exist as human 
rights because there is a valid moral criterion, the PGC, which 
justifies that all humans have these rights. 

Questions may be raised about the extent to which the generic 
rights as I have defined them are indeed human rights. To be human 
rights they must be had by every human being simply as such. The 
generic rights, however, are rights to the necessary conditions of 
agency. But may not some humans lack these rights because they 
are incapable of agency in one degree or another? Examples of such 
humans include children, mentally deficient persons, paraplegics, 
persons with brain damage, fetuses, and so forth. From these exam- 
pies i t  might seem to follow that the generic rights to the necessary 
conditions of action are not truly human rights in the sense in which 
such rights were initially defined. 

This question rests in part on a variant of the dictum that 
"ought" implies "can," for it assumes that for some person A to 
have a right to something X, A must be capable of having or doing 
X. Now this assumption is correct, but only if the capability in 
question is correctly interpreted. All normal adult humans are fully 
capable of action as this has been interpreted here, as voluntary and 
purposive behavior, for all such persons have the proximate ability 
to control their behavior by their unforced choice with a view to 
attaining their goals while having knowledge of relevant circum- 
stances. This description applies even to paraplegics despite the 
lesser range of the control of which they are proximately capable, 
for they can think, choose (although within narrower limits), and 
plan. 

In the other cases mentioned, the capabilities for action are less, 
and hence their rights too are proportionately less. Children are 
potential agents in that, with normal maturation, they will develop 
the full abilities of agency. In their case, as well as in that of men- 
tally deficient persons and persons with brain damage, their posses- 
sion of the generic rights must be proportional to the degree to which 
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maintaining undiminished one's level of purpose-fulfillment and 
one's capabilities for particular actions. A person's nonsubtractive 
rights are violated when he is adversely affected in his abilities to 
plan for the future, to have knowledge of facts relevant to his pro- 
jected actions, to utilize his resources to fulfill his wants, and so 
forth. Ways of undergoing such adversities include being lied to, 
cheated, stolen from, or defamed, suffering broken promises, or 
being subjected to dangerous, degrading, or excessively debilitating 

e conditions of physical labor or housing or other strategic situations 
of life when resources are available for improvement. 

Additive goods are the abilities and conditions required for in- 
creasing one's level of purpose-fulfillment and one's capabilities for 
particular actions. A person's additive rights are violated when his 
self-esteem is attacked, when he is denied education to the limits 
of his capacities, or when he is discriminated against on grounds of 
race, religion, or nationality. This right is also violated when a per- 
son's development of the self-regarding virtues of courage, temper- 
ance, and prudence is hindered by actions which promote a climate 
of fear and oppression, or which encourage the spread of physically 
or mentally harmful practices such as excessive use of drugs, or 
which contribute to misinformation, ignorance, and superstition, 
especially as these bear on persons' ability to act effectively in pur- 
suit of their purposes. When a person's right to basic well-being is 
violated, I shall say that he undergoes basic harm; when his rights 
to nonsubtractive or additive well-being are violated, I shall say that 
he undergoes specific harm. 

Besides these three components of the right to well-being, the 
human rights also include the right to freedom. This consists in a 
person's controlling his actions and hissparticipation in transactions 
by his own unforced choice or consent and with knowledge of rele- 
vant circumstances, so that his behavior is neither compelled nor 
prevented by the actions of other persons. Hence a person's right to 
freedom is violated if he is subjected to violence, coercion, decep- 
tion, or any other procedures which attack or remove his informed 
control of his behavior by his own unforced choice. This right in- 
cludes having a sphere of personal autonomy and privacy whereby 
one is let alone by others unless and until he unforcedly consents to 
undergo their action. 

In general, whenever a person violates any of these rights to well- 
being or freedom, his action is morally wrong and he contradicts 
himself. For he is then in the position of saying or holding that a 
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for the justifiable overriding of one moral right by another and hence 
for the resolution of conflicts among rights. The basis of these cri- 
teria is that the PGC is both a formal and a material principle 
concerned with transactional consistency regarding the possession 
and use of the necessary conditions of action, The criteria stem from 
the PGC's central requirement that there must be mutual respect 
for freedom and well-being among all prospective purposive agents. 
Departures from this mutual respect are justified only where they 
are required either to prevent or rectify antecedent departures, or 
to avoid greater departures, or to comply with social rules that 
themselves reflect such respect in the ways indicated in the proce- 
dural and instrumental applications of the PGC. Thus the criteria 
for resolving conflicts of rights or duties fall under three headings 
of progressively lesser importance. 

The first criterion for resolving the conflicts of rights is the pre- 
vention or removal of transactional inconsistency. If one person or 
group violates or is about to violate the generic rights of another and 
thereby incurs transactional inconsistency, action to prevent or 
remove the inconsistency may be justified. Whether the action 
should always be undertaken depends on such circumstances as the 
feasibility and importance for subsequent action of removing the 
inconsistency: this may be very slight in the case of some lies and 
very great in the case of basic harms. Thus, although the PGC in 
general prohibits coercion and basic harm, it authorizes and even 
requires these as punishment and for prevention and correction of 
antecedent basic harm. 

This criterion of the prevention of transactional inconsistency also 
sets a limitation on the right to freedom. This right is overridden 
when a person intends to use his freedom in order to infringe the 
freedom or well-being of other persons. Such overriding stems from 
the PGC's general requirement that each person must act in accord 
with the generic rights of his recipients, since this requirement sets 
limits on each person's freedom of action. The prohibition against 
coercion or harm is itself overridden, however, by two considera- 
tions, each of which also stems from the PGC. First, one person A 
may coerce or harm another person B in order to prevent B from 
coercing or harming either A himself or some other person C. Thus 
if B physically assaults A or C, A may physically assault B in order 
to resist or prevent the assault. Second, coercion or harm may be 
justified if it is inflicted in accordance with social rules or institu- 
tions that are themselves justified by the PGC. I shall discuss this 
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violated just as surely, although perhaps less powerfully and irrevoc- 
ably, if he is kidnapped and held for ransom as if he is subjected to 
unjust imprisonment; and torture by a private person is just as 
much an infringement of one's human rights as torture by an agent 
of the state. So too, although in lesser degrees, a person's human 
rights are violated when he is lied to, discriminated against, or made 
to work for starvation wages when better conditions could be made 
available. Moreover, a large part, although not the whole, of the 
human rights that should be legally enforced consist in the legal 
protection of individuals from suffering violations of their most im- 
portant human rights to just treatment on the part of individuals 
or groups other than those representing the state. 

To deal with the legal context of the protection of human rights, 
we must turn to another kind of application of the PGC besides the 
one so far considered. The PGC has two different kinds of applica- 
tions: direct and indirect. In the direct applications, the PGC's 
requirements are imposed on the actions of individual agents; the 
actions are morally right and the agents fulfill their moral duties 
when they act in accord with the generic rights of their recipients 
as well as of themselves. In the indirect applications, on the other 
hand, the PGC's requirements are imposed in the first instance on 
social rules and institutions. These are morally right, and persons 
acting in accordance with them fulfill their moral duties, when the 
rules and institutions express or serve to protect or foster the equal 
freedom and well-being of the persons subject to them. Thus by the 
indirect applications recipients may even be coerced or harmed, yet 
this does not violate their human rights to freedom and well-being, 
because the rules or institutions that require such coercion or harm 
are themselves justified by the PGC. For example, when the umpire 
in a baseball game calls three strikes, the batter is out and must 
leave the batter's box even if he does not consent to this. This calling 
him out operates to coerce the batter so that he is forced to leave 
the batter's box. Nevertheless, the umpire's action is morally justi- 
fied and the batter's right to freedom is not violated insofar as he 
has freely accepted the rules of the game. Or again, a judge who 
sentences a criminal to prison operates to coerce and harm him, yet 
this is morally justified and the criminal's rights to freedom and 
well-being are not violated insofar as the rules of the criminal law 
serve to protect and restore the mutuality of occurrent non-harm 
prescribed by the PGC. 
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for the state. First, there is what I have called the static- 
instrumental justification of social rules, consisting in the criminal 
law. This serves to protect basic and other important rights from 
occurrent attack by other persons, including the rights to life, physi- 
cal integrity, and reputation. But the PGC also sets standards or 
limits as to how this protection is to operate: only persons who have 
violated these rights of others are to be punished, there must be 
equality of all persons before the law, trials must be fair, habeas 
corpus must be guaranteed, punishment must not be cruel, vindic- 
tive, or inhuman. 

Second, there is the dynamic-instrumental justification of social 
rules. This recognizes that persons are dispositionally unequal in 
their actual ability to attain and protect their generic rights, espe- 
cially their rights to basic well-being, and it provides for social rules 
that serve to remove or mitigate this inequality. In this way the 
supportive state serves to protect social and economic rights. Thus, 
where the static phase (the criminal law) tries to restore an occur- 
rent antecedent status quo of mutual non-harm, the dynamic phase 
tries to move toward a new situation in which a previously nonexis- 
tent dispositional equality is attained or more closely approximated. 
Social rules supporting the various components of well-being, but 
especially basic well-being, are justified in this dynamic way. 

These supportive rules must have several kinds of contents. First, 
they must provide for supplying basic goods, such as food and hous- 
ing, to those persons who cannot obtain them by their own efforts. 
Second, they must try to rectify inequalities of additive well-being 
by improving the capabilities for productive work of persons who are 
deficient in this respect. Education is a prime means of such im- 
provement, but also important is whatever strenthens family life 
and enables parents to give constructive, intelligent, loving nurture 
to their children. The wider diffusion of such means is a prime 
component of increasing equality of opportunity. Third, the rules 
must provide for vafious public goods that, while helping all the 
members of the society, serve to increase the opportunities for pro- 
ductive employment. Fourth, the rules must regulate certain impor- 
tant conditions of well-being by removing dangerous or degrading 
conditions of work and housing. 

A third area of legal enforcement of human rights is found in what 
I have called the necessary-procedural justification of social rules. 
This justification is an application of the PGCS freedom component 
to the constitutional structure of the state. It provides that laws and 
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tains to each citizen, and each person has a right to be a citizen of 
a state having the civil liberties. 

We have now seen that the PGC's indirect applications require 
that three kinds of rights receive legal enforcement and protection: 
the personal-security rights protected by the criminal law, the social 
and economic rights protected by the supportive state, and the pol- 
itical and civil rights and liberties protected by the constitution 
with its method of consent. 

The second of these kinds comprises important phases of the right 
to well-being, while the third encompasses a large part of the right 
to freedom. I wish to conclude by considering two opposite extreme 
views about how the social and economic rights figure in the legal 
enforcement and protection of human rights. 

One view is that these rights, including the right to be given food 
and the other goods needed for alleviating severe economic handi- 
caps and insecurities, cannot be "human" rights because they do 
not meet two tests: universality and practicability.ll According to 
the test of universality, for a moral right to be a human one it must 
be a right of all persons against all persons: all persons must have 
the strict duty of acting in accord with the right, and all persons 
must have the strict right to be treated in the appropriate way. Thus 
all persons must be both the agents and the recipients of the modes 
of action required by the right. The rights to life and to freedom 
of movement pass this test: everyone has the duty to refrain from 
killing other persons and from interfering with their movements, 
and everyone has the right to have his life and his freedom of move- 
ment respected by other persons. But in the case of the right to be 
relieved from starvation or severe economic deprivation, it is ob- 
jected that only some persons have the right: those who are threat- 
ened by starvation or deprivation; and only some persons have the 
duty: those who are able to prevent or relieve this starvation by 
giving aid. 

The answer to this objection need not concede that this right, like 
other economic and social rights, is universal only in a "weaker" 
sense in that while all persons have the right to be rescued from 
starvation or deprivation, only some persons have the correlative 

" See  M .  CRANSTON, WHAT ARE HUMAN RIGHTS? 66-71 (1973). See his contribution in 
Cranston, H u m a n  Rights: A Reply to  Professor Raphael, in POLITICAL THEORY AND THE RIGHTS 
OF MAN 96-100 (D. Raphael ed. 1967). For the weaker sense of the universality of rights 
referred to below see Raphael, H u m a n  Rights, Old and New, in id. a t  65-67; Raphael, T h e  
Rights of  M a n  and the  Rights of  the  Citizen, in id. a t  112. 
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the economically deprived are prospective purposive agents, the 
latter's right to be helped by the former is a human right. 

These considerations also apply to the contention that the social 
and economic rights are not human rights because they do not pass 
the test of practicability, in that many nations lack the economic 
means to fulfill these rights. NOW it is indeed the case that whereas 
the political and civil rights may require non-action or non- 
interference rather than positive action on the part of governments, 
the economic rights require the positive use of economic resources 
for their effective implementation. This does not, however, militate 
against governments' taking steps to provide support, to the extent 
of their available resources, to persons who cannot attain basic eco- 
nomic goods by their own efforts. There is a considerable distance 
between the position that the same high levels of economic well- 
being are not attainable in all countries and the position that a more 
equitable distribution of goods and of means of producing goods is 
not feasible for countries at  the lower end of the scale. 

This point is also relevant to a view that stands at  the opposite 
extreme from the one just considered: that for most persons in many 
parts of the world the social and economic rights are the only human 
rights which should be legally implemented. According to this view 
the political and civil rights, by contrast, are of little importance for 
persons in the "Third World" with its predominant illiteracy, tradi- 
tionalism, poverty, non-individualist ethos, and lack of regard for 
the rule of law. This position is epitomized in the dictum, "Food 
first, freedom later," where the "freedom" in question consists espe- 
cially in the political and civil liberties. The contention is that until 
the economic rights to subsistence, housing, and employment are 
effectively implemented, persons who lack these have little interest 
or opportunity or need for the political and civil rights, and that 
fulfillment of the former rights is a necessary prerequisite for fulfill- 
ing the latter. 

A distinction may be drawn between such personal-security rights 
as habeas corpus and non-infliction of torture or cruel punishment, 
and the political rights of the method of consent with its civil 
liberties of speech, press, and association. Nevertheless, the latter 
provide important safeguards for the former. Both these kinds of 
rights, in turn, are far from being antithetical to or needless for the 
economic and social rights. Indeed, the order of priority may be the 
reverse of that upheld in the view under consideration. The effective 
distribution of the civil liberties, far from being a passive effect of 





ORDERING RIGHTS CONSISTENTLY: OR 
WHAT WE DO AND DO NOT HAVE RIGHTS 
TO* \ 

Roger Pilon** 

In the last two decades we have seen what at  least one commenta- 
tor has called a "rights explosion,"l culminating in the present ad- 
ministration's concern, at once, with "economic justice and human 
rights? But are all these rights justified? And if they conflict with 
our older rights-or indeed with each other-how can we say they 
all exist? For to have a right, on the ordinary view, is to have a clear 
title; it is not to have that title compromised by a conflicting obliga- 
tion. If my assets are in fact my own, for example, then I have a right 
to use them as I please; but that right is diminished by your right 
to have me contribute to your child's education, especially if he 
decides to make that an extensive education. And your right not to 
be terminated from your employment at  age sixty-five may very 
well conflict with my right to "equal opportunity" from that same 
ernpl~yer ,~  just as both of these rights conflict most certainly with 

- 
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the course of my discussion of the interpretive question I will point 
to some of those slips, which when corrected will yield a rather 
different picture of the world of rights than Gewirth has drawn. 
Nevertheless, in developing this question I shall be building upon 
much of the justificatory groundwork he has established, for I be- 
lieve he has located, drawn together, and solved some of the most 
basic problems in the theory of rights? 

As just suggested, then, my purpose in this essay will be to sketch 
the world of moral rights, at  least in outline. This amounts to show- 
ing, a t  a general level, just what rights there are and are not and 
how those rights are related to each other. I will show that these 
rights are justified and hence exist by deriving them from a back- 
ground moral theory that is itself justified. Moreover, I will relate 
them to each other in such a way that the overall picture is consis- 
tent: we do not want to be able to derive a proposition of the form 
"A does and does not have a right to x at  the same time and in the 
same respect." The best way to avoid this is by seeing to it that 
there are no inconsistencies in the justificatory theory itself. 

Finally, before we begin, a word about moral and legal rights. I 
will be concerned in this essay, as I have said, with moral rights, 
quite apart from whether those rights are recognized by any legal 
system and hence exist as legal rights. By "moral rights" I mean to 
denote those rights that describe both our general and our special 
relationships with each other and with the various associations and 
institutions we create. General relationships are those relationships 
that the common law treats as holding between strangers: the rights 
and obligations that describe them are sometimes referred to as our 
natural rights. Special relationships are those relationships that 
arise from some particular historical event involving the parties to 
the relationship-most generally, a tort, crime, contract, or the be- 
getting of a child? I will be working, then, within the tradition of 
state-of-nature theory: whatever rights and obligations there are are 
held first by individuals as such; institutions, such as governments, 

has developed to ends he would find disquieting. He has directed, more or less firmly, my 
doctoral dissertation. See R. Pilon, A Theory of Rights: Toward Limited Government, Ph.D. 
Diss., University of Chicago, 1979. 

Gewirth's best discussion of the subject, in my view, is found in Moral Rationality, The 
Lindley Lecture, Univ. of Kansas (1972); I will try to indicate some reasons for this view in 
Part 111, infra. 

On general and special relationships see Hart, Are There Any Natural Rights?, 64 PHIL. 
REV. 175, 183-88 (1955). 
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result from their having rights that individuals are thought to have 
them. Indeed, rights are intended precisely to stand athwart the 
utilatarian calculus, to brake the democratic engine: they allow for 
unpopular behavior of all kinds, for experimentation in life, for the 
various pursuits that will inevitably arise from the manifold world 
of individual values .I5 

In virtue of this deontological grounding, then, the theory of rights 
has sought to obtain a more secure place in epistemology than the 
theory of good. The difficulties of value theory in this connection are 
notorious; for the conclusions that flow from our sentiments are 
seldom thought to be true or false, at  least among those who are 
given to think about such things. The conclusions that flow from 
reason, on the other hand, are said to have a better claim to cogni- 
tive grounding. Thus it is that the moral rationalism of recent years 
has sought to extricate us from the iicissitudes to which Hume and 
his disciples in the Vienna Circle consigned the whole of ethics; they 
have attempted to show that rather more of ethics than has hereto- 
fore been thought is rooted not in the third of A.J. Ayer's famous 
trichotnmy of propositinns-evaluative "truths"-nor even in the 
class of empirical truths, but in reason itself.I6 This, after all, is 
where Locke, following a long tradition, had grounded his own 
theory of rights, however uncertainly.'' 

Now I understand Gewirth to be in the forefront of these recent 
developments in moral rationalism, especially in his earlier writings 
on the subject. Of late, however, he has begun to drift a little, to 

l5 To be sure, this view of the nature and foundation of rights is not reflected in the 
preponderance of modern legal thought, a t  least since Holmes, and as reflected not only in 
the schools of pragmatism, legal realism, and legal positivism, but even in the current rebirth, 
in the legal literature, of natural law thinking. In general, in all of this, rights are thought of 
simply as values or interests, which are distinguished from other values by their having 
"found their way" into positive law: we locate a value we want to protect, as it were, which 
we do by making it a legal right. Thus privacy, abortion, or the enjoyment of pornography 
will come and go as rights according as they happen to be valued a t  any point in our legislative 
or judicial history. This view, however, not only fails to sufficiently distinguish the legal 
creation of rights from their theoretical justification, but it tends to conflate rights and values, 
when those two concepts come from very different dimensions of morality. On this last point 
see Hart, supra note 9, a t  186. For examples of contemporary treatments that conflate rights 
and values see Grey, supra note 13; Richards, H u m a n  Rights and the  Moral Foundations of 
t h e  Subs tan t ive  Criminal Law,  13 GA. L. REV. 1395 (1979). For a partial critique of the 
instrumentalism implicit in this view, especially in i ts  earlier versions, see Summers, 
Pragmatic Instrumentalism: America's Leading Theory of  Law, 5 CORNELL L. F. 15 (1978). 
'' See A. AYER, LANGUAGE, TRUTH AND LOGIC (1946), especially ch. 6. 
l7 J. LOCKE, SECOND TREATISE OF GOVERNMENT $6; the derivation of "ought" from "is" in 

this passage is direct. 
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