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invcrtment codes arrd individual in\cstmrnt agrccmcnts f reqocn~ly  
rercr to the arbitration procedures oiICSID. The widespread acceptabil- 
i ~ y  or  lCSID procedures, indicated by thr largc number countrics 
(120) that have so f i ~ r  signed the ICSlD Convrn~ion.  and by the 
rererenre to ICSID arhitration in hundrrds of largc investment con- 
tracts, may be due, in addition lo its relatively low cost, lo the fact that i t  
is the only form o i  arbitration where awards are not subject to suhse- 
quent judicial review in lCSlD member countrics. ICSID in fact provides 
two kinds of independent arbitration procedures: ICSlD Convention 
arbitration procedures, which are available for cases where both the 
home and the host State of the investor are parties to the ICSID 
Convrntion; and arbitratim procedures undcr thc rwcallrd ICSID 
Additional F.trility, which arr xdi lh lc .  f i n  rascs wherr rither ihc hctme 
or the hosl Statc is not n party la thc Conventiun. Rcfercnces tu buth 
types ~ f ~ r o c c d ~ ~ r e s  arc frequently included in the provisions rererred to 
a h v c  oT bilateral invesltnent m a t i e s  and national inveslment codch. 
Part 3 Cuidrlinc V furthrr encourages such use, as  appropriate, 
procedures provided by the [CSID Canvention or Additional Facility. 

TOWARDAGENERALAGREEMENTONTHE 
REGULATION OF FOREIGN DIRECT INVESTMENT 

Considering the important developments o r  the last half- 
century, the growth of roreign investments and the expansion of 
the international activities o r  corporations . . . and considering 
the way in which the economic interests of states h a w  pralirer- 
ated, it may at f r s t  sight appear surprising that the evollrtion o r  
law has not gone further and that no generally accepted rules in 
the matter have crystallised on the international plane. 

l ' h ~ .  Intcrnati<,nal Court dJust ice . '  

With international trade issues capturing much o i  the business 
world's attention, the growth and importance of forcign direct invest- 
ment (FDI) has gone somewhat unnoticed, despite comments such as  
t h t ~  o r t h c  1ntcr11ation;tl C o w l  or,Justiw (ICJ).'In Fact, FDIgrowth Tar 
outpaced trade growth throughout lhc IXlOs, with trade inr~.casing dt ;I 
compound rate of live pcrcent annually cmnparcd to twenty percent 

or trade occurs betwcen 
importance, states have t 
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The absencc of such an  agreement is particularly striking in view o l  

the number of trade-related agreements that have been negotiated in 
reccnc years. These include the successful conclusion to the Uruguay 
round of the General Agreement on Tariffs and Trade (GATT) and 
subsequent establishment of the World Trade Organization ( W O ) , S  
thr  North American Frrr  Trade Agreement (NAFTA); and the adop- 
tion of the Treaty on European Union (Maastricht Treaty).' Not 
surprisingly, the need for an  international FDI agreement has been 
noted by numrroos intcrnational officials," acadrmics,'and thc ICJ,"' as 
all have rommcnted on the larkofinternational FDI regulation. Further- 
murr, t h e  ;~bscnrr of an  intcrnational FDI agrrernent has hcc~t  c ~ s ~ l ~ ,  
both lo  states anxious to attract FDI and to multinational rurparations 
raper to enter and compete in new markets, since difkring regulatory 
fralncworks discouragr potential investment by increas~ng administra- 
tive costs and rrrating unrcrtainty." 
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TOWARD AN INTERNATIONAL FDI AGREEMENT 

The inability to conclude an  FDI agreement has genrrally been 
attributed to two primary factors. First, there has often been significant 
disagreement among states about the importance and thc best method 
of regulating FDI." Second, it has long been an established principle of 
international law that states retain the exclusive right to  regulate the 
entry of investment into their own territory, and an  agreement rcgulat- 
ing the admissianafFD1 is regarded as an encroachment on that right." 

Despite the lack of progress in this arra, several recent events have 
provided somc reason lor optimism. Developments such a s  the inclusion 
of investment as part o l  the GAlT, ' "  the increasingly significant role 
hcing played by the International Ccntre ibr th r  Settlement of lnvest- 
ment Disputes (ICSID) and the Multilateral Invcrtment Guarantee 
Agency ( M I G A ) , ' " ~ ~  the pralifcration of bilateral investment treatics 

Hausno Chornrfir nn l n l m o r m u i  %mC 0~0w:ormn.  m 12(11. Clntlrd h l a l r ~  l ) r j ~ n r l r n m l  rl S w c  
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(BITS)," indicatv that many statcs are anxious 10 r>~ab l i sh  inlcrns- (time limits, inlbrrnation to b e  suhm i t~ rd  10 ;rdminis~crinfi aulhc,rilics) 
tianal 1:DI standards and regulations. Moreovrr, agrrcmcnls such as and to substance (criteria for rejectionaFinvest~ncnt,industries restrict- 
the aforemrntionrd NAFTA and the h laastr i rh~ Treaty arc i l lustra~ive ing  Foreign participation), that the basic Framework Tor a General 
oT statcs' incrrased willingness to surrender rrononlic sovereignly as a Agreement on the Regulation oFFare~gn Direct Investment (GARFDI), 
precondition Tor enter.ing into international rwnumic agrecmcn~s." i s  much closrr than is  currently realized."' 

W i t h  states acknowledging the value or sacdicing some degree or Prior to examining the various FDI codes, Part I of this Article 
economic sovereignty in return for the benefits olunrestricted trade and assesses the importance OF FDL and the practical etTectr OF FDI codes. 
investment, the one remaining, albeit most significant, barrier to an While the HavanaCharter was the first post-World War I I a t t emp t  at an 
international agreement on the regulation of FDI appears to be the lack agreement, there have since been several other significant agreements 
of consensus on the mcthod in which FDI should he regulated. As concluded, some orwhich continue to influence FDI and its regulation. 
Samuel K.B. Asante, the former director or the UNCTC, has noted: Therdore, this Part also contains a historical review detailing some OF 

thc past attcmpts at negotiating FDI agrcenicnts at the international, 
I lnc c I ~ ~ ~ u ~ ~ ~ ~ ~ l r . t l c ~ I  w i l l i ~ ~ q w *  of ~ 1 x 1 ~ s  [t'on~ :$I1 rvxiorml p o u p  rv~ iona l ,  and l i l a l ~ ~ r a l  lwcls. 
tu  prticip;ttc in t l i s  pruccss 01' creating new nwms F i r  the Part I1 OF lhir  Articlc survcyr the admission procedures 01 clcven 
rcpulatirm af intcrnalinnnl business supports thc stihmission nalional legal frarncworks for FDI.  The survey has been l imited to 
~ h : t ~  ~ h c w  arv nu ductl-1ru1 impediments to the elaboration of admission provisions since such provisions, which rcgulatc the entry and 
i n t c r n a ~ i w d  htundnrda as such. What i s  rontcstcd i s  not so eslabl ishn~rnl of roreign investors, arc the primary lcgal means pas- 
much the idea ~r l in ternnt ional  stdndards as the content OF the ressed by slates to exclude, or impose conditions upon, a prospective 
prrscribrd norms.'" Foreign investor. I t  is ~ h r r e r o r r  not surprising to find that i t  is at this 

st.qy lhal  i~wcstors i : ~ ~ c u u n ~ o r  : ~nd  l,wotn~. d iscou l i~ f i~d  will1 11w 1~011.11- 
Th r r c l i r r ,  arcording 11, Asantr and others,'" dcspite a convergence uT tially conrusing and time consuming regulations established by indi- 
state virwa w i ~ h  rcgard to the bcwf ic ia l  nature of FDI, thc difficult vidual states." 
matter oF prerincly how l o  rcgulate FDI remains a source of disagree- The following national legal Frameworks Tor FDI are surveyed: From 
mrnt  brtwcen stales. North America, the United States and Canada; From Europe, the 

This Arlicle rhallcngrs t h i s  commonly held hclicf by examining the United Kingdom, Portugal, and Poland; From Asia, Japan, South Korea, 
FDI lrgislation (orten reFerreblPirc"codes") o f  eleven states From and Thailand; rrom Lat in America, Argentina and M e x l c ~ ; ~ ~  and Trom 
arou - f t t e d  that the nearly universal desire to AFrica, Nigeria. While the particular reasons lor  each statr's inclusion in 
altract FDl has i rd to a conrergcnce of the policies and standards the survey are discussed at Part 11, i t  shuuld be nu l rd  thal il i s  not the 
exercised by states with respect to the admission and establishme~~t nf author's cuntention that the states choscn are rrprrsentat ivc OF all 
FDI. Furthermol-r, i t  i s  the premise oT this Article that there has been states. Rather, the states have beenselected to provide a broad gcographi- 
such significant convergence on this issue, both with respect to Form cal mix, a variety OF markct sizes that are all, based on  past pcrFor- 

Appmhrs ra Imprunzng ihr lniuamm< C l i r o i c  alfiwluplng (bunlncr Thr co,~i g I C S I D  ~,,d .WI;A. 3'3 20. For convcnlcncr, throughout ihc rrmamdrr allhis Arlwlr the arrt,nym GAKFI>I 1% urrd # I ,  

H m v .  I~~'L.I_~. IOJ (199:)). 'dcr to the cunccp, "I an inlernaliunal agrcemcn, rcglrlalingrc,rrign din.<, ,nrr,,n1rn,. 
Ih .On ,"/m Par, I. 21. E.8. in a 1991 rcwrwoflacm Ammican FIM cdrr,Un~vcr~if)~orTrxar ri Au%lin prolrwur 
17. 1'1h Nnrrn ,,,. I~IA,. ~ C , I , ~ V ~ . ~ I ,  I ~ ~ ~ ~ ~ I ~ I ~ , ~ I O . ~ ~ ~ , L C  ,,.,,.I,~L~,.,, ,,,~,h~~,~,,,, ,I,,, I, ,,.I, .,,,,,,I Mrrk Baker ~ t r d  thn: "t lw glc~wrl dirinrrnlivv t o  dirrrl t l ln lq l  I I IV~I I I I~~ 1x1 LIC~IIIX w h  

III r l lw h r  llir r ~ - t l l ~ . ~ n c n l  o l  dqwlo uulsdc or ~nvrnm~cnlal hbap Sim~larls, rhr Mar~crt~ht Imal aulhorllira. forrig" invr~lora d" nut l i kc  to deal with Glrrl~n au,h,.llllrr hrrau<r the,. 
l ' l t . i l l ~ ,  i t \  11.1rl 111 l l i c  1.11~rr lKllr~ml~cml Ilwm S I I I I I  l l l l ~ ,  1 8 . 8 ~  1w<~r1 i l > ~ n ~ b ~ . #  %l.l~l.. !,# ylllllrlllll illtldl~illi~ln 111111 .II)~IIIIY.I~ 13~w~lllllry .m. ~wlclvi#r .wll w w  lllllll.lllll.ll llll.lyl." M.~rk I!. Il.okrr & 
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mance, attractive to  fbrcign investors, and a reprrsrntation o l s t a tes  a t  
different stages of economic development. Moreover, states considered 
politically unstable o r  not rully accepting of free market principles are 
excluded lrom the survey lor reasons detailed at Part 11. 

Furthermore, it should be noted that it is not the  author's intention to 
provide acomprehensive legal guidc to  forrign investment for cach state 
examined. Although the legislation analyzrd is complete and accurate 
as orApril 1994, Further legal barriers outside the scope of this sumey 
may arise during the course of investing. In addition, while the Article is 
devoted primarily to the establishment of new entities, known as 
greenfield investing, the laws discussed herein apply equally, unless 
otherwise noted, to  FUI through acquisition o f t h e  shares or assets o f a n  
established domestic firnm. 

Following the examination of the legal frameworks for FDI, the 
conclusion of the  Article discusses their primary similarities and key 
remainingdilFrrenccs. T h e  issucs that would be afcenlral importance in 
1 1 1 ~  d d i i n g  01' a GARF1)I. S W I I  :IS the admiv~istcring a g c t ~ y ,  tttc 
definition of foreign investor and l imign investment, time issues, the 
information to be submitted to  administering authorities, the criteria 
for rejection of an  investment, and the industries that restrict foreign 
participation, are each addressed. Although the Article does not recom- 
mend specific wording lor a GARFDI, the lundamental principles and 
standards that could potentially form the basis Tor such an agreement, 
asderived from the findings in Part 11, are noted. 

The Article concludes by reviewing the obstacles to an  international FDI 
agreement and assessing the possibility of negotiating such an  agreement 
in the near luture. Beforc examining the national legal frameworks 
forFD1, howcver, further background on the elFcct of FDI regulation and 
past altrmpts a t  concluding an international agreement is needed. 

A. Thr Imporlance of FDI 

The tremendous increase o lFDI  has resulted in FDI growth autpac- 
ing, by as much as a ractor of lour, the growth of international trade. 
Moreover, a number of studies have uncovered a direct correlation 
between trade and investment.This phrnamenan is generally altriboted 
to the fact that as much as fifty percent o l  intcrnatianal trade occurs 
beween afiliated companies, relcrrrd to as intrafirm tradc." 

TOWARD AN INTERNATIONAL FDI AGREEMENT 

In addition to  its effect on trade, FDI ~ r a v i d e s  the  host state with 
numerousother benefits. Thesc include theintrnduction o lnew technolo- 
gies, management skills, capital, and the creation of new jobs." More- 
over, the presence o r  an  internationally competitive manufacturer o r  
service provider can often raisr the overall performance of competing 
firms within a domestic market.' A furthcr,  olien overlooked advan- 
tage, may arise fmm the fact that fareign investors regularly lobby their 
home government for favorable policies toward the  host s t a t e  tu protect 
their investments. Althnugh such lobbying arises out  of self-interest, a 
major multinational corporation may have a more significant effect than 
the host s ta te  lobbying on its own behaKZ6 

Many states, recognizing the benefits discusscrl above, have in reccnt 
years made a concerted effort t o  attract FDI by establishing lucrative 
investment incentive programs. Such programs of t rn  include thc avail- 
ability o l  tax holidays, inexpensive financing, and land at  reduced 

Although virtually all states have es tabl ish~d incentive pro- 
grams, rcwnt  studies bavr cast doubt on thc rffrcti\cness o l  such 
incentives, particularly wherc disinrantivcs, sud l  ;lr con~plcx  rcgtrlatmy 
Crameworks, are also in place. Far example, a rrccnt O E C D  review on 
the topic concluded that:  

The general impact of international investment incentives on  
the broad directions o l  direct investment flows is also generally 
l imited.  . . . [A]$ sern from thr above discussion, disincentives, 
in camparison to  investment incentives, are likely t o  h a w  a 
wider impact on international direct investment decisions; they 
are mare closely associated with inwstors' perception of the  

28 business c l imate .  . . . 

It has therefore become increasingly apparent that  although incen- 
tives may be of some assistance in attracting FDI, thc  elimination of 
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disincentives has a Tar more positive cffect. This is psrt~cularly true in 
thc  m s e  ai small and medium s i ~ e d  firms, which d t c n  possess many 
desired technologies and a willingness to  invest but lack the resources to  
negotiate their way through complex regulatory  framework^.'^ Partly in 
response to this di lenma,  several attempts a t  negotiating FDI agree- 
ments have taken place at the international, regional, and bilateral 
levels, the most significant orwhich are discussed below. 

I. International and Regional FDI Agreements 

The  first attempt at regulating FDI at  the international level took 
place soon after World War 11 with the Havana Charter. Although the 
Charter was never ratified. the pruvisions pertaining to FDI were 
essentially a codification uf accepted international law principles at the  
time and specifically provided that each state had the rolc right and 
jurisdiction to implement rules and restrictions relating to the admis- 
sion of FUI into its t r r r i t ~ r ~ . ~ "  

This international law principle has sincc been affirmcd in a series of 
United Nations resolutions and declarations. For example, U.N. Gen- 
eral Asscmbly Rcschtian 3281, whir11 cstablishcd the so-t;~llt.,l Nrw 
International Eamomic Ordrr  and which received the nrar universal 
support o l  the developing world, providcd at Article 2(2) that: "Each 
State has the right: (a) T o  rcgulatc and cxercise authority over foreign 
investment within its national jurisdiction in accordance with its laws 
and rrgulations and in conhrmity with its national objectives and 
priorities. No State shall be compelled to grant  preferential treatment 
tororeign investment . . . ."" 

Although international activity generally has h e n  confined to drclara- 
tions such as Resolution 3281, a number of regional organizations have 
also attempted to  rrgulate FUI, occasionally with some success. In 1958, 
the Economic Committee of lhe Consultative Assembly or the Council 
ofEurope stated that: 

The question ofdrafting an investment s ta tute  is not new, but i t  
is again becoming topical; furthermore, it is oT world intcrest 
and is under consideralion by the ECOSOC. It is easier lo reach 
an agreemenl in a regional rather than in a world Cramcwork, 

and such rrgional agreement cannot help but facilitate a wider 
arrangcmcnt.'2 

T h e  committee's comments proved to he prophetic, since today one of  
the fundamental freedoms of the European Union i s  t h e  rree movement 
of capita^.^^ 

The  mast recent directive aimed a t  Facilitating the rree movement or 
capital within the  European Union is Directive 8813611EEC." T h e  
directive calls for the  abolition of all restrictions to the  movement ol 
capital and includes in the definition of capital movements a wide 
variety ordirect investments, including the establishment o r  new under- 
takings, the  acquisition of establishcd undertakings, and the  participa- 
tion in new or established undertakings.:'"n fact, the explanatory notes 
attached to  the directive dehnc direct investment in a manner that is 
entirely consis~ent  with the definition used by the IMF.~'  

The  European Union is not the sole multinational organization t o  
endeavor to  liberalize capital movements, however. O n e  o l  the more 
significant agreements in this field is the Organization for Economic 
Co-operation and Development (OECD) 1961 Capital Liberalisation 
Code.'' T h e  OECD Code, which in many rerperts establishes a rrame- 
work similar to  the unc advucated by this Artirlc, lpl-widcs thal signetw 
ries abolish all restrictions to the  f rcr  movement o r  capital, excepting 
those measures that  further: the  protection of public ordcr, health, 
morals, and sarety; essential security interests; and the  fulfillment of 
international peace and security obligations.3A As with the  EEC Treaty, 
the definition o r  capital movements includes direct investmcnt and is 
consistent with the IMFdefinitian." 

32. Cullncil ofEuropc, Dm. 798,Apr. 1. 1958, para. 34. 
33. Treaty Estabhrhing thr Eurupcan Gonnmir Community (Trcaq uil lumr) .  Mar. 25, 1957, 

art. 67.298 U.N.T.S. 3. (2 [h~rc ina f t r r  EEC Trcntyl. 
31 Council Dircanr RH/361/EEC,Junr 24, 1988. 
35, ld. Anncx 1. 

36. B~,w<:r  O F P A Y M L N ~ ~ N U A I . , ~ ~ ~ ~ ~  nuor 2,  at 13-1 
37. O ~ L ~ ~ ~ O N  FOR E~(IUOLII(: Cmsfl~110~ AND DEVIIOYMIN~. CDUL ut LIBEWII$AIII)H 

or C A ~ A L M O Y U ~ E Y ~  (1993) [hcrcinahcr OECDCooc]. 
38. Id. arts. 1-3. 
39 Ann.. A of the OECD C d a ,  which provider docailod d<fi,biccons for r a r w x  icrrnr, 

includcr t h c  following r m a r k r :  
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Unfortunately, thc e~cctivcncss o l t h r  OECD Cude has bcen sevrrrly 

curtailed by two factors. First, although the basic principle o f  the code 

establishes the almost complctcly unrestricted movement ofcapital, the 

code also permits members l o  lodge reservations to the basic principle in 
an attached annex. Second, since th r  code contains no penal provisions, 

thcre has been litt le incentive for strict adherence by the signatories. 

As noted in the introduction, there have also been sevcral interna- 

tional agreements which, although not concerned with the admission of 

FDI per s t ,  have endeavored to improve the international legal FDI 
climatr by addressing a series of investor concerns. One a f tbe  f irst such 

attempts was the creation of the ICSID, an international dispute 

settlement center established specifically far th r  resolution of FDI 
disputes. The number of signatories to the ICSID convention has grown 

steadily, and the use of the ICSID as a non-partisan arbiter has became 
increasingly papular4" Similarly, the establishment of MIGA provided 

investors with increased assurance of the safety or their investments. 

This has been particularly beneficial for investors considering invest- 

ment indeveloping states, some ofwhich have a history ornationalizing 

roreign-owned firms." As noted aboac, thc recently concludrd Uruguay 

round talks ol' Ihc GATT included, lor t l ~ r  l i n t  timc, a suction on 

investment. A l t hou~h  l imitcd i n  sropc and the t a r ~ e t  of considerable 

criticism, its i n c l w i w  1s a dear ackn<wludgc~nent by states ol the 

importance of investmunl issues and uf the need far such issues to be 

addressed at the inlcrnalionai level.'" 
In addition l o  thc in t lmat iund  and large regional agreements dis- 

cussed above, thcrc haw ;duo bcru a serirr ( r l  unallcr regional agree- 
ments conclud~d that regulate FDI and, to varying degrecs, liberalize 

the rules of the participating signatories. Far example, a 1973 treaty 

designed to create a common market among several Caribbean states'3 

includrd a prwision that removed rrstr ir t ionr to thc Free movement of 
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capital among the mcmbcr states, subjcct only t o  an cxccptiun on the 

of public order, health, morality, and national security." 

Two recent free trade agreements, one between Australia and Ncw  

~ealand,'hand the above noted NAbTA between the U n i t r d  States, 

Canada, and Mexico,'"' havc each included provisians governing thc 

admission dinvestment. The Australia-New Zealand agrerment, which 

did not sprcifically regulate FDI i n  the ini t ial  agrrement, bas since 

added a protocol liberalizing trade i n  services, subject t o  a number of 
resrrvations contained i n  an annex." The NAFTA also addresses and 

liberalizes investment by stipulating that national treatment" be ac- 

corded to FDI originating from any of the three signatories, subject to 

certain exceptions set out in an a n n e ~ . ' ~  Moreover, the agreerncnt also 

establishes a binding dispute resolution procedure designed to ensure 

full compliance and [air interpretation of the agreement.'" 

Not  all regional agreements have been successful in liberalizing FDI, 
however. For example, the 1973 Andean agreement increased the 

restrictiveness or i ts signatories' FDI rramcworks, therrby causing con- 

siderable concern amongst foreign in~es tors .~ '  Although the code has 

sincr undergone several revisions so that i t  i s  no longer particularly 

rcstrictiac," i t  currently makes n o  attempt l o  lihcralizc the admission o f  

FDI sincr i t  leaves FDI r cgu la t i o~~  subjrcl to each signatories' national 

Icgislation."Sirrril;trly, a 1987 invcstmer~t agrcement among the Associa- 

t ion of South East Asian Nations (ASEAN) provides for the cncuuragc- 

41 'T lva ly  rlI ~h r  L:rcrbli4>n>rn< 111 GIN C.trthh,.nct Ccmslc>l# Mark~t,.IuI) 1, 1073, art  35. 12 

11.M IU93,)0b?d3. 
45. Clnsrr Eronom~ Rclaciunr Trrdr Agrccmrm. Mar. 28. 19HS.Aurtl.-NZ, 22 I.L.M. 945. 
46. NAFTA,'upro nolc 6. 
47. P ~ O ~ C ~ I  on T . ~ F  it, SWICCI, ja. I. 198% CIUICI. E C O ~ D ~ ~ C  ~ d d t i ~ n s l - r ~ d ~  ~grcrnwnt. 

r q r .  nolr 45. a,,. 2 
48 TDc prinripl< "r ~rtmnal trracmrnc prondrs that goxrning authurilie~ m a !  rurcign 

,nvrr,ar, and r,,rrlg,, ,,,rc.,mrnr i n  a m.,,ncr ryu.1 ,od"m~s,l~inr.s,"nalld dnmer,ic ,nv~.,m~n,. 
49. NAFTA.mpm no<< 6. art. 1102, rl 613. 
50. Id. ans.?LNl-1Y.r~ 694-98. 
51. Tbr iurrrnl  r#gnrtororr to l l ~ c  Andem ngrecmenl are Prru,Col~~mhia,Vcnrru~la,Bolivta, 

and Ecuador:Chilc xan an orrglnnl ilgnzlor) in 1913 hut lcfl thc in 1976. For further 

information on thr Andean rgr<cm<nl. %c Richard W. Moron, Homonkmhm o/For<zp 

I n m t n m ~  Lous among Llulopmg Counmn:  An Inmpnlotzon o/ lhr A n d m  Group Erpmmu, 16 J. 
COMMON MKT. STUD. 22 (1977). Sm d k  F. Armslrong. Pvltlirol Componmtr ondFktuo1 EJen, @the 

h & a n  Fowlgn Inunmmt Code, 27 STAN. L. Rw. 1597 (1975) 
52. Thc latest rcrsion of the regalationr pertaining lu FI>I t r l n d r o n  Croup: Colnmllrron L lc l r ion  

291 Common Codefir rhr Trmlmm( o/Fmei,fn C a p i l d m d o n  E o d c n ~ d r ,  Pnano. Lrrmun m d R g r a b t a ,  Mar. 
21, 1991,~umlobbm LEXIS,lndar Lihrar).. ASlL Fib [hcrcinaflrr Drrwm?YI]. 

53. Id. art,. 2 & 3. 
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ment o l  FDI hut lcavcr applicablr FDI rrgulations sul+ct to individual 
national legislation."' 

Despite the fact that few agrcrntcnts at eithcr the international or 
regional levcl have significantly curtailed national sovereignty v i s -h i s  
the regulation of FDI, some progress has clearly been made. Moreover, 
thc lict that agrcemcnts haw brrn ncgotiatrd and concluded on ;I 

regular basis aver the past lorty years is indicative a l  the fact that the 
regulation o l  FDI is regardrd as an important issue by a significant 
number o l  states. More impressive than the progress at the interna- 
tional and regional level, however, is the prolileration o l  bilateral 
investment treaties, discussed below. 

2. Bilateral Invcsunent Trcatics (BITs) 

BITS, used primarily to assure prospec 
their investments, have become an  extrem a r  lorm a l  invest- 
ment agreement. The  first BIT was concl 
and Pakistan in 1 9 5 ~ , ~ '  and their popularity rapidly since-such 
that by 1991,440 BITS had repurtedly bee 
ol the BIT has became truly international, ually every developed 
state and ovrr ninetydcvelopingstates hav 

BITs, until recently, wcrc generally concluded between a devclaped 
state (the capital cxporting state) and a developing state (the capital 
imparting state), with each party entering into reciprocal undertakings 
qrarantrcing, at a minimum, the protection o l  FDI and plrdging the 
er~couragc~nct~t  and rrcatirm i~l'l'avurabllc u d i t i o r ~ s  li,r I:I>I.""~ltl ,utt~l~ 
most BITS adhercd to this lorm, recent BlTs involving developing states 
such as Thailand, South Korea, China, and Poland as the more economi- 
cally developed o l  the two parties, indicate that the previous distinction 
betwrcn capital cxporting and capital importing has brrume somewhat 
blurred. 
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Despite their popularity, thc provisions contained in most BITs have 
remaintrl r;ttlwr rnodcst and, with rrspcrl to thc: adrnissiorl ofinvcst- 
ment, often simply codiry existing national l~g i s la t iun .~"  Onc exception 
to this gencral rule has been the U.S.-model BIT that  includcs a 
provision mandating national treatment lor bath the admission o i F D I  
and its t r ra tmcnt  once ~ s t a b l i s h r d . ~ ~  Unlikc most o ther  BITs, which 
limit the effectiveness of such provisions by making them subject 111 
national law, the US.-model BIT does not include such a limitation; 
instead, it contains an  annex in which the parties may list those 
industries excepted lrom the general principle. This method, which is 
similar in farm to the OECD Code discussed above, removes potential 
canlusion and thereby enhances transparency. Altbough the United 
States has bern criticized lor employing this lorm o l  BIT,6' its BIT 
program has enjoyed some succcss, and the United States  has entcred 
into agreements with several states, including Russia, the Czech Repub- 
lic, Argentina, and Sri Lanka. 

Although the popularity olBIl's is indicative o l t h c  cagerness o lmany  
states to attract FDI, it may also be attributable to the absence d a n  
international FDI agreement.6' Moreover, the general unwillingness a l  
BITS to encroach upon established national law may be one explanation 
lor the fact that thcy have not been found to significantly affect 
investment flows.6' 

As the l%regoing review demonstrates, there  has been increasing 
worldwide recognition o l  the benefits of FDI. This realization has 
r rcatrd a ncw willingnt:ss to admit FDI and to enter  into agreements 
aimcd at attracting FDI. Wlietl~cr ;rt 1111: intc~rnati<m:il, i cg io~ ld ,  or 
bilateral level, many states are now more receptive to the concept o l  
surrendering economic sovereignty in order to achieve economic growth 
and to establish a n  investor lriendly market. 

Although thr political will for a GARFDI q q x n r s  to be on lhc rise, 
according tu mast analysts there are lingering ditl'crcnces in policy 

to the admission and regulation o l F D l  among states. Part 11 
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challenges thir v i w ,  howcwr, as the examination of eleven national 
lrgal rrameworks for FDI reveals that the differences hetween states 
may not bc a4 si~nificant as is genel.dly prrcrived. 

11. NAI'IONAI. FDI CODES 

As discussed above, many states have determined that FDI is benefi- 
cial to their domestic economy and should therelore be encouraged. 
Although this may bode well for the establishment uf a GARFDI, a 
closer examination of the particular policies employed hy individual 
states is necessary in order to ascertain the degree to which a conver- 
gcnce has occurred with respect to FDI policy and practice. 

This Part or  the Artirlc undertakes such a n  examination by analyzing 
eleven national FDI codes. Although the specific reasons for cach state's 
inclusion are  noted individually, all states su~veyed share a numher of 
common charartrristics that make them well suitcd t o  reprrsmt other 
states in their geographic region or at their levcl or  economic develop- 
ment. All states examined adhere to a free market economic approach, 
are members of the WTO, and have adopted policies encouraging FDI.64 
Furthermore, cach state has in recent years cnjoyrd a relativrly high 
degree olpolitiral stability, particularly from an econumic perspective~i 
and each state has proven to be highly successful in attracting FDI, olien 
through a combination of an attractive market sire for investors and its 
FDI policies and legal lramcwork. 

Although the laws and regulations disrusscd lor each state are 
complete and up to date as o l  April 1994, the analysis should not be 
regardcd as a comprehensive legal Sinrc the focus of this Article 
is t l ~ c  admission and establishment o l  FDI, many othcr regolatory 

-- 

b4 Thr ur.. 111 llh crilcrar zhsuld nut hr i n h n  cu wggcrc that FDI d m  nut -cur in ,taler 

t h ~  qlr, rtoc rluplcm) Irrc. m d r r  ldir ic>ur are W M  m m h m  n r h r  W O  Thr P m p l r ' ~ ~ c p u b ~ i ~ o r  

Ch#~u~ .wl t8~ l t  ha, r c c w ~ l ~  b c m  dna<)j~g c l ~ c w r l d ' ~  kadingwc i~mntsdFt ) t , i s  ~ ~ ~ ~ ~ x ~ c I I ~ ~ ~  

tu chcronlrar\ I l u r r r r r . i l  iknsunlrd lha l  3Ialr- thrc have crnbrarcd such polirierand have phown 

n w l h n g ~ ~ r ~ r  cn rn l r r  i n w  iwrruawnal  r w n o c t l ~  rgrcrrnmlr  in thr parl >rould hr more rercptivc 

,,, ,hr parlhl~ll, ,,rc.crrinl in(* a~~~~~~ 

65. Allhough pulmcnl ,lablllq i5 no, 1 pxrcql l iam for FDI. parl inrrr lmcn~ ircndr incilra~c 
chnt i r n r m r ~  am mom likrly to m c s i  uhcrc lhrrc arc asruranccs that the legal or 

l r a m ~ w r k  IS ,no# Ihk~ly u itndcqu rrddal lcnciotb For this reason. Rueria. ~whi~h ,~h~ , , ld  it 

, p l  ph&ald;ffrduc~. would k a pupbrdramrcion furmvcsior~, harbrcn cxctudcd(mm 

,hr~,~,c,cxam,"cd," ,hi33"WC,. 
b6. Throuphoul chc rumr). lhr Eqllsh v m i m  o i lhe  rc lwant  lcgislalion ha, hrtn used. Th,% 

i5 ,hr xcrt lor the Llnwd S m %  Canada. ,he Unitrd Kingdom, and Nigcrla. F~~ ,hc 
rrmalning , ta tr9 .  8 1  translalion lrom #he o r i g m  and. lhould any ikrurr uiintcrpr.lation ari,r, 
Ihr oriWnal lrnguagr vrrrmn should k ranrulcrd. 
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issues, includ~ng disputc scttlcmcnl, invcstn~crtt iwcnlivcs, i d  indostry- 
specific regulations are beyond the scope of this Article. Where avail- 
able, howrver, rurther reCerenccs are provided so that a more dctailed 
study may be undcrlaken lor a pr t i cu lnr  stat<. 

For sake olclarity and east of comparison, thc statcs arc groopcd by 
geographic region. Each state's discussion is outlined similarly to assist 
the reader in comparing the various legal lrameworka and to allow Tor 
conclusions to be more easily drawn in Part Each section hegins 
with a briel description and cornparison or  thc state's market size, i ts 
past inward FDI flaws, and its most rccent approach and policy toward 
FDI. 

Following this general discussion, the legal framework is examined. 
Since virtually all states employ a notification and/or prior approval or 

68 review procedure, each section analyzes the specifics of these prore- 
dures, including the Following: 

(a) which ministry or agency regulates the FDI review process; 
(b) whether a distinction is made between greenfield investment 
and FDI by acquisition; 
(c)  the definition o l a  forcign investor; 
(d) time issues, such as prior or post notification of the FD1 and 
the time permitted for official review; 
(e)  the inlormation required for submission by thc foreign 
investor to the administcring aut horities; 
( f )  the issues to beconsidered by authorities in the revicw proccss; 
(g) the criteria for rejection olFDI;  and 
(h)the availability oran appeal. 

The  final issue addressed in the sectiun is a review olindustries which, 
either through complete or through limitations on permit- 
t rd  holdings, restri't p a r t i ~ i ~ a t i u n  by loreign investors. Such rcslric- 
tiuns may arise as a result or rulcs contained within the national FDI 
code or, as isoften the case, lrom heparate, industry-specific rcgolal i~~ns.  
As the particulars pertaining to such indurtry-spccific regulations are 
beyond the scope of this Article, this aspect ol'thr analysis is limited to a 
listing o l  those industries that are restricted, accompanied by a discus- 
sion o lany  peculiarities. 
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I. United States 

As thc world's lcading recipient u l 'FDI  and its largest investor, the 
IJnitvd S ta r s  m;ty haw ~ h r  must to gni11 From a GARF1)I."" According 

tu Cunlmrrcc lkpar ln lent  statistics, i n  I990 thc Uuitcd States at- 
tracted US$29.97 hillion i n  FDI, the highest figure among the eleven 
statrs surveyed.'" Wi th a population of over 250 mill ion people and one 
o l  the world's highrst per capita GNP figures at US$22,240," i t  is not 
surllrising to find that the United States represents perha1,s the single 
most important ruarkct lo r  foreign investors. 

The U.S. framework far the admission o f  FDI is among the most 

liberal of the elrverl states surveyed. Unlike most states, there i s  no 
singlc FDI code. Virtually all investment i s  bath permitted and not 
subjcct to r c v i r ~ . ' ~  There are exceptions to this general rule, however, 
since a procedure For notitication exists lor  all FDI and certain F D I  may 
be reviewable. 

The requircmen~ to notify al l  F D I  arises from the International 
Investment andTrade i n  Sewices Survey Act, 1976 (IITSSA).'%dminis- 
tered by the Commerce Department, IITSSA mandates that al l  F D I  

involving a direct or indirect loreign participation at least a ten 
percent holding be reported within forty-tivc days o l  establirhrnrnt." 
Furthermore, IITSSA requires foreign investors to suhmit periodic 
reports, on either an annual or quarterly basis depending on the size of 
the entity.75 Thcse notifications are lor  statirlical purporcs only, and no 
review or the inveslmcnt is conducted hy the Commerce Departmcnt. 

Pvtcntially morc significant is the rrvicw prorcrs, which arises as a 

result o f  the Exon-Flario amendment to the Dcfrnre Production Act.'" 
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Enacted i n  1988, the rule applies exclusively to Foreign acquisitions o r  
domestic firms engaged i n  defense related industries. Foreign investor is 
defined by ascertaining whethcr the investing cnti ty is "controlled" hy 
forcign inrerests. The definition ~ l "contro l  involves an evaluation o r  the 
power to c;olsr ilwisions to hc. t;~kcn ( rh  bc to  rcmlrol), r ;~ thcr  than 
dceming as control a specific pcrccntagr olowncrrhip (dc jurr  control). 
The review i s  administered by a specially created agency, the Commit-  
tee on Foreign Investment i n  the United States (CFIUS), which is 
headed by the Treasury Department but is comprised o f  representatives 
from various departments. 
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Unlike many review procedurcs, reporting toCFIUS i s  optional rather 
than mandatary. There is considerable incentive to report, however, 
since lailure to do so leaves CFIUS free to investigate and potentially 
unwind the transaction at any time. The information rcquired to be 
submitted to C R U S  includes biographical information o f  the persons 
investing,7H a summary of the transaction, a dcscriprion o f  the assets 
being acquired, and ruture plans For the rntcrprise. Once reported, 
CFIUS has th i r ty  days to act or else the acquisition is deemed approved. 
Should CFIUS determine that further review i s  warranted, an addi- 
tional forty-five day period may bc used toconduct further i n ~ e s t i ~ a t i o n . ' ~  

The sole criterion used i n  conducting the review involves a determina- 
tion orwhether the acquisition threatens to impair national security.RU 
Should CFIUS make such a determination, the President is required to 
review i t  and provide final approval for the unwinding or blockage o f t he  
transaction within fifteen days. There is no appeal process provided lo r  
i n  the statute." 

I n  addition to these notitication and review procedures, there arc a 
number of industries that restrict lorr ign participation. The rnost 
prominent rrstr ir ted industrirs include: atomic cnergy, broadcasting, 
air and land transport, and shipping.H' Fur thrmwre,  the banking and 
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insurance industries, although opcn to Porrign invcstors, have some 
restrictions in place, orten as a result d s t a t e  legislation.H3 

Although the United States employs both a notification and review 
prwedure, the foregoing review reveals that it is both limited in scope 
and of only minimal concern to foreign investors. The notification 
procedure is purely Sor statistical purposes, while the review process is 
only applicable in a limirrd set of circumstances. Moreover, the indus- 
tries that rcstrict Soreign participation are also limited and, as will 
bccon~e apparent, are typical of thosc industries commonly restrictcd by 
start-s. 

7. Canada 

For much of thc 1970s and early I980s, Canada was ~erceived as 
highly prutec-tionist with respect to thc admission of foreign investment. 
However, in 1985 it signalled itsdesire 10 attract foreign investmentB1 by 
repealing the much criticized Foreign Investment Review ~ c t "  and 
replacing i t  with the Investment Canada Act (ICA).'" With a population 
of 27.3 millitrn pcople and a per capita GNP of US$20,440,"' Canada is 
representative of high income, smaller populated states such as Austrn- 
lia and the Scandinavian states. 

The ICA is administered by a specially created agency ~lanied, appro- 
priarely enough, Investment Canada. Although the ICA is fairly com- 
plex and has been criticized for being poorly draftcd, it has succeeded in 
providing investors with a unified legal framework for FDI." Although 
the ICA's approval provisions treat greenfield investments and acquisi- 
tions on the same basis, there are differences, discussed below, with 
rcsptrct to a b c t h r r  a rt.vicw is required. Forcign investor is dcfined on 

[he hasis (11'cr1ntrol, clt~t.rnerl to he a majority voting intrrest, clr.  Iictcr 
control, or instances 4 e r c  the board of directors or managemenr o f t b e  

83. Id a1 33-39. 
. . . . . . - 

84. Srt prmlb  K.K. PVl.tH>ON. LAN.lDlAN Hl.c,urA'tlclli OF IKIFRN.+W)KAI. T ~ l l t  AN[) Ih\'t.\l- 
M L N I  (I!UIb) t o r  a g<lod rt.vlcw 01 Lanada's hlslurlcP1 pollcy toward hU1 and an analysts of thr ICA, 

5rc ld a 313-42. 

t l j .  S.C. 1973-74, (1) .  46 [nu\+ rcpcs lcd) .  

HO. W.S.C , ch. 211 (1985) (1st Supp.), a. amendrd [herr lnaf tcr  [CAI. 
R7. Won111 I)FVEI.OP~~EX'T REmRT,rupro note 71, a1 239 
88. PATERIUS, I U ~ O  note 84. 

R9. This aspcrl ul the  ICA IS, u~rtorlunaleiy. u n n ~ t r r s a r t l )  complex. Sic ICA f 26 (for f u r t h r r  
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by requiring that all FDI be notified to  Investment Canada prior to or 
within thirty days of estah~ishment . '~  The information required to  be 
submitted includes biographical information and details pertaining to 
the invrtsiment, such as the amount to be invested, the projected 
number of employees, and the projcrtcd earnings."' 

If the FDI is a investment, it is subject to approval only i f i t  
is classified as  a cuhural industry, defined as the publication, distribu- 
tion or sale ol' books, rnagazincs, and newspapers; or thc pruduction, 
distribution, sale o r  exhibition of films. videos. and audio or video 
r e ~ o r d i n ~ s . ~ '  If the FDI is an acquisition, there arc detailed regulations 
that establish minimum thresholds to determine whether the transac- 
tion is subject lo  aplmwal.g3 

Should the FDI fall under one of the above categories, Investment 
Canada hits forty-five days to review thc investment to determine 
whether it is of net benefit to Canada." The Iactors taken into consider- 
ation under this rest include the investment's effect o n  the Canadian 
economy, its effect on productivity and tcchnulogical development, its 
competitive effects both within Canada and globally, and its com~at ib i l -  
ity with Canadian industrial, economic, and cultural policies."5 IT Invest- 
ment Canada d o ~ s  not makr a determination within the forty-five day 
period, the investment is deemed approved. If it tlcterrnines that the 
investment should not be permitted, a n  appeal prorrss is available 
whereby the investor may propose various undertakings in order to 
persuade the agency t o  reverse its deckion.@ 

In addition to the cultural industries noted above, Canada has several 
other industrics that, as a result of industry-specific legislation, restrict 
foreign participatiorr. As with the United Slates and Mexico, these 
restrictions remain in force dc:spitr thc national treatment provision 
contained in the NAFTA. Kzsirictcd inrimtries includc: a i r  and land 
transport, marine services, fishing, oil and uranium mining, banking, 
;rtd in~urancc.."~'7 

The ICA providcs a good example of an 1:DI code that atlempts to 
balance the good of  attracting FDI with the drsire to maintain some 
regulatory framework and governmental ccmtrols. The resultitig frame- 

.- . 

90. Id. 6 1 1  
91. Invrsf imc~~t  Canatla Kegulallons, Schedule Ont. 

92 Invrstrncnt Canada Kcgulalions,Schcdulr Four. 

93. ICA 8 14. 

94. Id. 9 21. 
95. Id. 6 20. 
96. Id. 8 23. 
97. NAFTA.wpra note 6, at Anncx I, at 104. 
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resident individuals o r  corporations, or those Portuguese corporations 
that, through a holding in capital or by any other means, should be 
considered economically connected to  a non-resident individual or curpo- 
ration."u 

Law 197 utilizes a combined notification and approval framework. All 
FDI, with the exception of those investments subject to the investment 
incentives program, must be notified to  ICEP prior to  establishment."' 
Investors are required to  submit t o  ICEP biographical inlormatian, 
details on their main activities and financial participation, and the FDI's 
objrctives."' Applications submitted by EU natiunalr may only he 
relured an  the l i h w i n g  grounds: if the FDI rncroachrs au the rxcrci3e 
of public authority; if i t  affects public order, srcurity, or health; if it 
relates to the production o r  trade of weapons or arnmonitiqn; or if i t  
contravenes any law.'13 Moreover, applications submittrd by non-EU 
nationals may hr assrssrd on the  basis of thc FI)I', vIfi.ct on the 
Portuguese economy. This asaessmcnt takes a varioty of l jcturs into 
consideration, including thc  creation of new jubr, thC intruduction 
new technologies and pmlcssional training, tho impn~vrrnent ol Portu- 
guese natural resources and domcstic products, and the reduction or 
industrialpullution."'ICEP must render its derision within two months, 
and failure to do so is deemed approval."s I f lCEP rejects the applica- 
tion, there is no appeal process available, and the application may not be 
rrsubmitted for cunsideration."" 

Law 197 does not specify any industries spcrifically restricting &>reign 
participation. However, Portugal haslodged reservations with the OECD 
restricting foreign participation in several industries, including cinema, 
flagvessels, travel agencies, banking, and i n s u r a n c ~ . " ~  

Portugal's FDI cadr provides another good example of a framework 
that balance3 the need to attract FDI with the desire to regulate it in 
certain instances. Law 197 is invrstor friendly since there are only 
limited restrictions tu FDI and the  criteria upon which bureaucratic 
decisions are mad? are rcndily transparent to  foreign investors. 

TOFI'ARD AN INTERN.4TION.U FDI AGREEMENT 

3. Poland 

Poland, with one of Eastcrn Europe's largest populations a t  38.2 
million people as well as a strategic l ~ c a t i a n , " ~  is among  the most 
papular destinations far FDI in the In fact, despite a low per  
capita GNP olUS$1,790 and debilitating economic reforms, Poland still 
attracted the second highest levcl uSFDI in Eastern Europe in 1991"" 
and, after further liberalizing its legal framework, nearly doubled 
inward FDl  in 1992.'2' 

Poland's FDI system is regulated hy a singlr code, the  Law on 
Companies with Foreign ~ a r t i c i ~ a t i o n . " ~  T h e  1991 Law is administered 

by the Ministry o r  Ownership Transformatitm (MOT) ,  al- 
though the newly created State Foreign Investment Agency (PAIL) also 
plays a rolc in attracting and assisting Soreign investors. T h r  1991 Law 
docs nut distinguish botween greenfield invcstmcnts ;md arqoisiriuna, 
and it dcfinea forcign investor a n  the hasis of control, in this case cither 
voting control or the  power to  appoint or dismiss a majority of the  
company's managing body."" 

Although th r  1991 Law does not rxmlain an explicit notifiration 
procew, the procedure for the creation of a company in Poland con- 
tained in the  Commercial Code, while a formality, acts as such 3ince i t  
involves submitting biographical information, the cum pan).'^ s ta tute ,  
and a valuation of any nan-monetary contributions by the  foreign 
i n v e s t ~ r . ' ~ '  Moreover, the M O T  is entitled to  request that  fur ther  
information, including documents relating t o  thc financial s ta tus  of the  
investor and expert opinions on the investor or thc  FDI agreement ,  hc 
submitted within thirty days o f n ~ t i f i r a t i o n . ' ~ ~  

T h e  approval process established by thc  1991 Law is considerably 
more significant, however.The 1991 Law mandates that FDI engaged in 
the  operation of harbors and airports, rcal estatc,  defence, the  wholesale 

118. Poland rnalnxainl h r d c r r  w h  r l x  ~ ~ ~ r ~ ~ r i e ~ .  m l u d m y  Russia t h ~  Ukrrine.  l h r  Crrrh 
K.ll~bli'. and Grrmally. 

119. W I ~ R ~ D L J L V L L U P M L ~ ~ ~  K T R I H I . J ~ ~ ~  nvlc 7l ,a l?1Y.  

120. R b n d  nnrartcd llS1291 rnllhon FDl in 199tld. at 2H3. 

121 S m r t  KUWW LWLITHFII A ~ W ( : V  (Y.41Z). P U I I M U ~ W < ;  F u w m ; ~  INVVATMI:~~ 8h R u m  
(1993). sn 2. Dosonww. Foanw lnvra rm oh ens ma^ Euaopr v2-45 (19%) ( h r  rur lh l r  

drcai15 ihr hlswical rtgulslim FUI  i h  Pol;lncll. ,n oLo lhuid Cordan, ~ h r  Pollih Fwqn 
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trade US impurtrd consumer goods, and lcgal serviccr, obtain prior 

approval from thc ~ 0 T . l ' ~  By implication, FDI in all other industries 

may be rstahlished wilhout prior approval, although industry-specific 

regulations may require t hat separate pcrmits he obtained. 

The MOT must render its decision within two months o f  submis- 

sion"' and may request that additional information, such as documents 

or expert opinions pertaining to the financial condition of the investor, 

bc suhmittcd."' The MOT may only reject an application on the 

Krounds that the mvestment would threaten state economic interests or 
stare security ar defence. Moreover, rcfusal on the basis o f  economic 

intc-rrsts must he accampanied by a fa~tualjustification,'~~ and the approval 

m i q  I*. Kritt l~cd ~ ~ ~ l ~ i w t  1 < 1  IIII. innposition doprrat ing conditions.'"" 

In  ;alditi<w to thc idustries noted above, thcrc arc srvel-al otllcr 

industrics that rt:stricl foreign participation duc to industry-sprcific 

legislation. T h e s e  includc air, sva, and land transport, thc music and 

film industrics, banking, insurance, and certain aspects of the mining 

industry. 1 3 '  

With the 1991 reformsand the creationofastate agencycharged with 

IIIC tmk of l :d i tat ine F I X  Poland has clearly i~~d i r ; t (cd  tn invrstors th i~ t  

it i s  anxious to attract FDI. Its currunt lrgirl fr;xtne~urk permits 

iwcsunerlt in n w s ~  industrics wi t lxm burcaurl-atir inlvrfcrcncc, and 

where approval i s  mandated, thc regulatiuns arc typical of those found 

elsewherr in this survey. 

I. Japan 

Although i t  is Japani trade surplus that often captures headlines, 

Japan's investment surplus has also angcred its economic competi- 

~ors.'" Wllilr Japan emerged as one af the uorld's leading sources of  

FDI during the 1980s, inward FDI did not keep pace, resulting in an 

emmmous investment imbalance that further heightened tensions 

12f1 1991 1.ax. *r, .1(1). 
127 Id. art. 18. 
1 2 X  Id ar, 111) 
IY Id .A,# I 7  
110 Id LC, 11, 

1:II KPhll;. lh\b\lur~~ a Pl,lrrl, 7'1 (2tl ctl. 1993). 
112. ,~.'~'."'."".,',,., 1l:sII I I " l l l l l l l l l l11I  lil)l 11, 1!1!12. IIII~I ,,I, I I,,. ,,, I,,. , , , , , , 1 , , 1  .I,,PI,,,I IE,,, c 

o l n  3, adc<rrdw fmm 9.5 in the prr\inur y r a r  ' Ihc 8S h~urr mcans that thcrr m r  8 1 mimrs rnurr 

s,,t*nrcl Japanrrr FIN than ~ ~ ~ a r d  FDI lor rhr y r r r  Yo Makino. Oirrxral Dmr Inuntmn, Fnllr/rr 

l h < r d l ' m r .  Nlrril WI LLI.Y,JIIIII 7. Ic1!!5, .I, 3. , 
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between Japan and its ~ o m ~ r t i t n r s . " ' ~  Moreover, the lack of investment 

i s  somewhat surprising sincc Japan, with a population o f  123.9 million 

and a per capita GNP dUS126.930, has one of the world's largest 

and wealthiest populations, making i t  an ideal market for FDI.'~' 
Historically regarded as protectionist, the Japanese regulatory frame- 

work underwent reforms in 1980 and 1992 that improved the situation 

considerably. FDI is regulated primarily hy the Foreign Exchange and 

Foreign Trade Control Law (FECL),"' which i s  administered by the 

Ministry of Finance (hfOF). Thc FECI. does not distinguish between 

grecnfirld investments and acquisitions, provided that the acquisition 

constitutes a minimum of ten percent o l  the domestic company's 

shar~s."'"The FECL dehncs forrign investor on the basis o f  control and 

i r ~ d d c s  ill tIw ddini l io~t  l~dclings 01' l i l ly  pvrwnl  ( r l -  n w w  c , l  tIw 

company in qucstion or instances whcre foreign prrsuns conlprisc a 

m+city <J thc  bu:~rd ~ ~ f d i w c t ~ ~ r s . " "  

The FECL utilizes both a n~~t i l ical ion and an approval proccdurc. All 

investments not requiring approval must be notified within liftpen days 

establishment. The information to he submitted to the MOF is the 

snmt: for hoth the notification and approval procedures and includrs 

biographical inli,rnl:tlion iwd L11c TC:LSOII (iw, ol?jwIivt~, i d  Y;IIIN I I ~  tlw 

investment."" 

FDI  i s  subject to prior approval if i t  i s  catrgoriwd in unr c t l  thrcc 

groups causing apprehension.'"' The first group includes invrstmcnts 

that imperil national security, disturb the maintenance of public. order, 

or hamper the protection oS the general puhlic."" The second group 

invalvcs invrstments in thnse industrics For which Japan has lodged a 

reservation with thc OECD, including agriculture, forestry. fishcrirs, 

mining, oil, and leathrr.'" Thc third group applies to foreign investors 
resident in a state that dws not grant Japanese invrstors reciprocal 
inwstmrnt rights."? 

1~'s. se Mirhacl A. G r l s .  Frnqn D m t  lnuu~nrnl  in J q m :  A G u d ~  to (hr L q o i  Frmmuark, 9 
BANLIKG bi FIN L. R W  305 iprn,tdin~ drtail~ on thc lnvcermunt surplar, as wcll a= a drtaikd 
~xxm~n.~~ ic~c t  ,8r,Ia~xd. 'urrc-nt l kp  1r;tmc.wiwk h r  FDI); irr nlru MIIWO h(hrs!l~kwlrh. INIEW*. 
rlclrrt ' r a ~ n e  M ) C : O M I . L ~ ~ ~ O N  IA* ISJAPAN 17(1-271 (1993). 

It4 w m ~ l  ~ ~ ~ P ~ L N I  RTPCIRT,IU,,,~ 71, at 239. 
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117. / , I  ,uc ?o(Il. 
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K49. l~'l~l~l., . ~ r t .  27. 
1 4 0  C : d b ~ n c ~ I h d ~ r  Nu : 3 5 I , . ~ u ~  1(1)(,~). 
141. Id mt.3(l)(b). 
142. Ordinancr ConrermngI)#rrrl Dmmrrtic 1nvestmt:ncr.Final ammd.,Dc~.21. 1991. 



If the FDI falls undrr one or these grtwps, sn application for approval 
must be submitted at least three months prior to the intended date of 
eslablishment. The MOF may approve the investment within thirty 
days, or ,  if i t  dcterrnines that rurther investigation is warranted, delay 
i t s  dctcrnlination for up to five months."" The hfOF is required to 
commence an inquiry should it suspect that thc FDI might imperil 
national security, dislurl) the maintenance of public order, hamper the 
protection of the general public, or adversely and seriously affect the 
Japanese ~ . c o n o r n ~ . " ~  This last condition has in the past bcen inter- 
preted broadly, leading some analysts to express concern over the power 
exercised bv ministry officials in the Purm of administrativr guidance.145 
If the MOF rejects the application, there is no appeal procrss available 
to thc foreign investor. 

In addition to the FECL, numerous industries are subject to industry- 
specifit It:gislation r tw~lt ing in restrictions on foreign participation. 
These include, in addition to the OECD reservations notrrl above, 
I,ro;~tl<.asting, air and st:a transport, tclctornmunirations, prtrolt .~~rn, 
bankir~g, and insurance. "'" 

Japan's attempts to improve its legal framework for FDI have resulted 
in a system that compares favorably with others surveyed herein. Thc 
post-notification procedure is similar to those used elsewhere, and, 
although the approval procedure is lengthy, the standards under which 
an investment may be rejected have bcen made relatively transparent. 

-. .. -. .. - 

2. South Korea 

One of the four dragons of Asia,I4' South Korea enjoyed the world's 
highest economic growth rate in the mid-1980s and corwquently be- 
came a highly attractive market for in~estment.~~"urthermore, with 
one or Asia's largest populations at 43.3 million people and with a per 
capita GNP of US$6330, i t  is  nearly ready to join the high income group 
of states."" 

South Korea's ccanon~ic pdicies have ol'ten mirrored those of its 

153. FECL. art. 27. 
I44 Id arr ? 7 ( : 0  
14.5 Str j fnrvollr  (;<,kt, wpm noic IJ:i 
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neighborJapan, and its legal framework for FDI is na exception. until 
recently, South Korea was very restrictive toward FDI and, despite 
significant reforms to the legal framework in 1993, investors remain 
critical.'5u The admission of FDI to South Korea is comprehensively 
regulated by the Foreign Capital lnducemenr Act (FCLA).I5' T h e  FCIA 
is adniinistcred by the Ministry of Finance (MOF) and is the most 
restrictive and complex framework of those surveyed herein. Thc FCU 
does not distinguish between greenfield investments and acquisitions, 
and foreign investors are broadly defined as companies organized under  

I 
foreign ~ e ~ i s l a t i o n . ' ~ '  

The FCIA utilizes a combined notification and approval proccdurc 
whereby all investments must be notified and, under certain c i rcu~n-  I stances, may also be subject to the MOF's approval. Unlike all other  
notification procedures surveyed however, South Korea's notification 
procedure is also, for all practical purposes, an approval procedure since 
notification may be rejected. 

Notification must take place prior to tht= c:s~;thlishrn~ni of an c.ntt.r- 
prise,"' by submitting to the MOY biograph~cal infbrn~ation anti .a 

business plan.154 The MOF has thirty days to determine whether to 
accept thc notification or request that  it be reviewed for an additional 
thirty days by a special c ~ m m i t t e e . ' " ~  The MOF will reject the notifica- 
tion if it determines that the proposed investment may: threatrn 
national security, public order, or the protection of public m w a - k + k c t  
the ability t o  fulfill international peace and security agreements; lessen 
the protection of national health or the environment; or result in 
monopolistic pricing or other anti-competitive behavior.'56 If the MOF 
rejects the notification, the foreign investor is entitled to respond to the 
rejection and to enter submissions on its own behalf.I5' 

The FCIA's approval procedure operates in much the same manner. 
Although t h e  FCLA broadly details the types of industries subjecl to 

150. F m i l n r r r  Ccd ro Send, Im'L H ~ A L D  TRIB , Mar. 3, 19'J.t. at 15. SM I I a p a r d ,  mpra notr 
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attachments to the Regulaticms on Foreign 1 1 w e s t m e n t ' ~ ~  
de ta ikd  lists nl industr i rs  that rrstrict rorcign participation"'0 

or are subject to priar approval. Among the industries suhject to  priar 
approval are  rctail stores, telrcommunications, insurance, health, ~ u b -  
lishing, and mining. The FCLA's approval procedure is identical tn the 
notification procedure as the MOF has thirty days to  rwiew the applica- 
tion and to  make a determination. The MOF's decision is based on 
the criteria noted above as well as an  analysis o r  the investment's 
influcncc on domestic industries and relation to internal and external 
policies.'"' 

South Korea's current FDI legal framework is the most complex and 
restrictive a l  the eleven states surveyed. Nevertheless, South Korean 
ofiicials have exprrsscd a desire to  lurther deregulate the current 
structurr and are  apparently concerned about the recrnt drop in inward 
FDI."" Murravrr, although the rramework is complex, the basic struc- 
ture ol'notification and approval mirrors many others surveyed herein. 

3. Thailand 

One  01' the lastcst gnwing  economics in the world, Thailand is th r  
third 1:~rgrst state in thc ASEAN with a population 01 57.2 m i l l i ~ n . ' " ~  
Locatrd in the  heart oSSuuth-East Asia, Thailand provides closc links to 
nrwly opened states surh as Victnam and Cambodia and has managed 
t u  attract a riguilirant amount o1'FI)I."'" 

FDI is regulated by two statutes operating in tandem. The Alien - . 
Businns Law (ABL)'"' outlincs those industries that restrict loreign 
participation, while the Investment Promotion Act (IPA)'b"establishcs a 

158. This list induder public work3 prqcclr, imcrtmrntl  rclatrd to hralth, thr rnvironmcnc, 

and n lu r l l s ,  2nd thuec ,nvr,,mrn,r l.rlng<rrrlrivr en=rwor  prndut,ng hey pllul lun.  Id. a,,. 10. 

15~1. R ~ ~ ~ l ~ t ~ ~ ~ ~ ~ ~  Forrsgn Invrrmm~ hlrr 1991. 
160. Therr ihdurtr#cr mrludc cdurrlien. delcsm, and bankmr. 
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proccdurc lor the revicw d s u r h  invcstmcnts.""Thr ;ulministration of 
FDI is conducted jointly by the  Ofiice of thc  Board o l  Investment 
(OBOI), which is comprised o1'represrntativrs rromvarious m i n i s t r i e ~ , ' ~ ~  
and the Department of Cummercial Registration (DCR), a division 
within the hi inis tv  olCommerre .  Forrign investors are defined as those 
who own ovcr lirty percent o l  th r  capital o l  thc  investing company, or 
instances where aver filty percent o l a n  investing company's sharehnld- 
ers are  loreigners, regardless o r  their cumulative capital holdings."" 

Thailand does not employ a notification pmcedure; only those invest- 
ments subject to  approval must comply with the  ABL. T h e  ABL covers 
loreign participation in virtually all industrial sectors, dividing invest- 
ment into three categories: Category A, which is always rcstricted; 
Category B, which is generally restricted hut lor which an  approval may 
be obtained rrum the 0 8 0 1 ;  and Category C,  which is generally 
restricted but ror which an  Alien Business Licence may br obtained. 

Catrgory A industries inrludc real cstatr,  arcuuntancy, law, adwrtis- 
ing, and construction. Catcgwy B indtlstriw inrludc rrtail  stores.domes- 
tic air, land, and sca transport, hotels, l'orestry, lishing, publishing, and 
many typrs 01' manul'arturing. In o rd r r  to obtain t h r  OBOl's approval, 
thc irwcstw must apply 1'br a p r , m ~ , t i m d  ccrtilic:ttc, ~cnlit l i!~g i t  to I x ~ t l ~  
the necessary ;tpprr,val and to  investment inrcntives. In its deturmin;~- 
tion, thc OBOI considers hc to r s  such as thc p o s p e r t  that thc inwst-  
ment will expand the domestic market, roreign currency considerations, 
and ;inything clsv dccmrd i-rlr .van~. '~' '  I)rpcnding on thc sir? o r  the  
investment, the OBOI must ~ u p o r r d  within sixty o r  ~ ~ i n v t y  days 01 
submission,"' and conditional approval may br grantcd."'Although n o  
appeal praccss is pnlvided Tor in the  IPA, an OBOI publication indicates 
that appeals arc possible, providrd that thry arc submitted within sixty 
days a l t h e  decision being rendered."' 

Category C industries includc all servicrs not lislcd undcr A M  B and 
a wide range or manuracturing industries. In order to  obtain an Alicn 
Busincss Licence, the ABI. stipulates that an application must bc made 
to  the DCR, whichdcterminrs whethcr togrant  the liccnsr bawd on thc 
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amount o l  drht financing i n  th r  prnjcct and the pnqrortiun of Thai 
involvement. A l~hough  no guirleline.~ are  provided as to how much T h ~ i  
involvement is necessary, many licenses are granted on the condition 
that alter a certain period of time Thai and loreign participation will be 
at least equal."'Thrrr i s  no time period prescribed Tor the rendering of. 
a decision, although an appeal prucedurc i s  available should the applica- 
tion be r~ j ec ted . "~  

Although Thailand has a well devrloped invrstment inwntive pro- 
gram, the ABL, which governs \,irtually all investment, remains some- 
wha~ rcst~~ictive and outdated. The procedures employed by Thailand 
have much in comnvm with other systems; however, Soreign participa- 
tion remains rcst r ic~cd i n  a signifiranl numhcr olindustries. 

I. Argentina 

The third largest statc i n  Latin Amcrica w i ~ h  a pupulation o l  32.7 
mi~l ion,"~ Argentina lor  many yrars restricted FDI."' Howewr, i t  

recently abolishrd all investment rrslrictions and has cslablinhed n 
lramework that i s  the most liberal olthosc s u n ~ y c d .  .Although the latest 
legislation enacted i n  Septcrnbcr I993 lacks d ~ t a i l ,  i t  pnwidcs inves~urs 
with a clear and unequivocal indication oSArgentina's commitment to 
attract FDI."H 

FDI is governed by Drcrer I853""and is a d m i n i s ~ e r ~ d  hy thc Sccrc- 
taryolCnmmcrrr and Invcstrnrnt (SCI), a division w i ~ h i n  the Mi r~ is t ry  
o l  Economy and Public Works and Srrvicrs.'"" Foreign investors arc 
defined on thr basis c , l  mn t rd l ing  inlvrrst, hrrc.in deemcd to he Scmy- 
nine percent or  rnorc olcnpital or  a majority ufsharcholdrl-s.'"' 1)vcrec 
1853 applies equally to greenfield investments and to acquisitions.'H2 

TO WARD AN INTERNATIONX, FDI AGREEMEN7 

Decree I853 provides that all industrics dre rqlcn to Foreign invest- 
I "'3 

ment without notification or prior ;tpproval. This ncw dccrce abol- 

ishes an earlier systcm u l  prior notilic;rtion and has l imi tcd the SCI's 
duties to gathering statistical data.'" Notwithstanding this complete 
liberalization, scveral industries restrict loreign participation due to 
industry-specific regulations, including 181 mining, oil, gas, fishing, forestry, 
broadcasting, banking, and insurancr. 

Wi th  virtually no administrative rrstcictiuns or involvement, Argenti- 
na's F D I  Sramcwork comes the clasrst among those surveyed to granting 
foreign invrsrors unqualified national treatment. Its desire to attract 
FDI is apparent l rnm its l ibmal lcgnl lramework and, although the 
l r a n ~ w n r k  i s  nrw and un~cstrd,  i t  pravidrs investors wi th the assurance 
d a n  investw l r i rndly  mnrkrt.  

Having adopted new liberal economic policies, Mexico has become the 
largest recipient US FDI in Lat in A m ~ r i c a . " ~  Moreover, with a largc 

oF83.5 mil l ion people, a rapidly increasing pcr capita GNP,'*' 
unimpeded access to the U S ,  market, and a new F D I  i-rgulatory 
Sramewurk, Mexico pnmiscs to bc a kad ing  hnst to F D I  ibr thc 
Sorrsecable lu tu r r .  

The most rccent revision to the F D I  Sramcwork came i n  I991 with t h r  
promulgation ul' a new F The 1993 Act is 
essentially a codification oS the 1989 ~ e g u l a t i o n s , ' ~ ~  which had h e m  
r r i t i c i r rd  Sbr larking lrgal wcight and Tor violating thc now abolished 
1971 Fa~e ign  Inv r r tn~ent  ACI.""' 'l'hr 1W" Act i s  adrniuistcl-ul by lltv 
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National Commission oT Foreign Investments (NCFI), an  agency com- 
prised OT representatives Trom several government m i n i ~ t r i e s . ' ~ '  It does 
not distinguish bctwcen greenfield investments and acquisitions and de- 
htws foreign investors simply as thosc entities that arc not M e ~ i c a n . ' ~ ~  

The I993 Act rstablishcs a dual notification and approval procedure 
under which all FDI must be notified and certain FDI must also receive 
prior approval. The notification procedure, which is Tor statistical pur- 
poses only, requires investors to register their investment within Torty 
working days ~Testabl ishment  by submitting biographical information 
and the approximate amount o f the  investment to the  National Registry 
of Foreign lnvcstment.'" Furthermore, investors must update thcir 
notification on an annual basis by submitting updated financial inlorma- 
t i~n."* 

The prior appwval requirement is based both on the  FDl's industrial 
sector and on the percentage oT Toreign ownership in the investment. 
The 1993 Act lists those industries that are reserved exclusively to the 

1 W  Alcxican gavernmcnt, reserved exclusivrly to  Mexicans," '~imit for- 
eign participation to  a maximum oT Torty-nine pcrrrnt, 'q7 or require 
prior approval Tor foreign participation exceeding Forty-nine 
Furthcrrnul-c, \+lrrrc the  lurcign par t ic ipt iun in a n  FDI project, rrg;irrl- 
lcss of t h r  industrial sector, rrrcerls cighty-fivr million pesos and 
lorty-nine prrccut aunership, prior appl-cwal is mandated.'"" 

Once a n  application Tor approwl has been submittcd, thc NCFI has 
I,rty-fiw working days to makr a drtcrmination; i rno  decision has bern 
rendrrrd by that timc, appnwal is d r rmed  grantrtl.""' The NCFI 
evaluates thc proposed FUI on the basis 01' thc Tblluwing criteria: its 
impact on employment, technological contribution, compliance with 
t:nvironmcntal legislation, and general cw~ribut iun to Mexico's rompeti- 
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tiveness."" Moreover, thc NCFI may rcjcct any application on natiurlal 
security grounds.'u2 The 1993 Act does not provide Tor a n  appeal process 
should an application be rcjrcted. 

Although Mexico has made significant progrrss in liberalizing its FDI 
framework, the  foregoing dcmonrtra t rs  that  it is still fairly rrstrictivc 
with regard to Toreign majority ~wnersh ip .~""  T h e  procedural aspects of 
notification and approval now compare favorably to  other systems 
surveyed, however, and Mexico has pledged to  undertake further re- 
Torms in the coming years. 

1. Nigeria 

Although ATrica is host to only a small percentage oT total interna- 
tional FDI, numerous states are  endeavoring to improve on this record 
and attract in~es tment .~" '  Thc poorest of the  states survcycd hcrein 
with a p r r  capita GNP oT only US$340, Nigeria has been selected to  
represent Africa since it has the  continent's largest population a t  99 
million people and is its leading recipient oTFDI.20S 

Nigeria's FDI franlrwork is gov~rnvd  by two st;!tutcs, hulh of rhilln 
wcre lihrralized in the late 1980s and work in coniunction with one 
anotlxcr. T h e  Industrial 1)rvcloprnent Co-ordination Actn*' cstablishvd 
the Industrial Develooment Co-ordination Commit tee  (IDCC). which is , . 
headed by thc  Ministry 01 lndustrics"" and prwidt.s invrshl-s with 
one-stop shopping as it is responsible Tor granting all approvals rclated 
to thc  cstablishn~cnt uf FDI. 



The other relevant statute is the Nigerian Enterprisrs Promotinn Act 
(NEPA) . " "T~~  NEPA provides that, with thc exceptinn tfrorty indus- 
tries listcd i n  an annex, all  industries are opcn to ["reign inarstmcnt.""' 
tIowever, w e n  this exception may be overridden ir thr invrstmcnt's 
value exceeds twenty mill ion Nigerian naira."" T h r  NEPA applies only 
to greenfield investments and defines foreign investors simply an anyone 
who i s  not ~ i ~ e r i a n . " '  

The Nigerian FDI framework does not require nutification since all 
invrstments are subject to prior approval. A l l  FDI applications, which 
must include biographical idormat ion and a certificate or incorpora- 
tion,"' arc to be submitted to the IDCC, which must rcndcr a decision 
within thirty days orsuhmission."" According to a 1990 Industrial Policy 
pal"', as 11.81 I d ' t l ~  . ~pp r~v id  ~ T O I C S S  investors arc rcquircd to ohtain 3 

business permit, an appravcd status to ensurr that imported capital may 
be repatriated, and mvcstrncnt guarantee approvals.2"There are nr i -  
ther guidelines drtai l ing how the IDCC arrives at a decision nor a 

provision for an appeal process. 
Although Nigeria has liberalized i t s  FD I  policies, thc current rrame- 

work stil l suffers Tram a lark or transparency. I n  theory, provided the 
investment is or n crrtain size, thorr are no restricted industries. 
However, the absrm I. dd r ta i l s  regarding thr drcisian-making process 
may discourage some in\cstors. 

As thc lwrgoing s u w q  dc l l l ~~ l~s l l ~a l r s .  a~t11~ncgl1 III) two 1:1)1 (Tdmv- 

works a r c  identical, thc convergence of FD I  policy has led to significant 
similarities i n  thr standards and procedurrs applied to thc admission o r  
FDI internatimally. Al l  eleven states surveyed have adopted gcnrral 
p d i ~ i c s  of lpcrrrtitting F1)I sohjrrt to certain rxrcptiona (a positive 
rrarnewurk) ~ . ~ t h e r  than adopting gener;d bans on FDI with permittcd 
exceptions ( a  rrrgative framework). Moreover, the almost uniform use 

of a nrltif icatim and/or prior approval praccdure rurthrr demonstrates 

208 Niqrrull Ent~rpnrrr Promollon Art. lkc. 29. 1989. rh. 303 [hcrcinaitcr NEPA]. 
209. Ther Ih mtaladr. man) qp9.s o i  mnnuinrturm~, r c m d  rtorrs, puhlirhinK, brardirlllsg. 

t r a w l  aqcn&,, . a d w r ~ s ~ ~ t q  and d o n x s t ~  transport. 

210 NEP.4. S I 
211 I d $ l l .  
212 I&\~\nr<. A, ml\r LklruEx,,rupm nulr IOU. at 28. 
213. IDCAD9 
214. chudl 1Jbrmnu Rmnr ,4inmdmmIi lo Iniu .-?@t~ng ~ o r q n  bvrirnrni N I S ~ , , ~ .  H 
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that widespread agreement currently exists on the mcthod toreview the 
admission orFD1. 

This Part of thc Article cxarnines ill Sol-thrr detail the sirnilaritirs 
among the eleven FDI rrarneworks and attempts to establish the hasic 
principles, based on thcre similarities, on which a GARFDI could be 
rramed. I n  fact, i t  is submitted that the issucs discussed below could 
provide much o f t hc  loc~ndation ibr an agrerrnent aimed at facil itating 
international investmrnt by standardizing thc procedures Tor the admis- 
sion oI'FD1. 

Thr  principle or national treatment, which serves as one of  thc 
roundations Tor the GATI'. ,lluuld also s r w c  as the underlying and 
rundamenla1 principle for a GARFDI. W i th  thc exception of Argen- 
tina,"' th r  principle i s  not explicitly mentioned i n  any o r  the FDI codes. 
I n  practice though, all clcven lcgal frameworks s u ~ e y c d  use i t  as their 
underlying principlc,2"'sincc all states accord forcign investors the r ight 
to ertahlish themselves i n  their state. This right is then qualified hy the 
implementation or notification and approval procedures and hy the 
limitations created by restricting foreign part icipatim in cwta in  indus- 
tries. I n  keeping with cstahlished state practicr thcrclorc, a GARFI I I  
should have as its foundation t h r  national trratrncnt principlr, with 
much or the rcmaindcr o f  thc agreement d w u t r d  to qualifying t h k  
u r i n r i ~ d t  hv outlinine the ~ m x e d o r a l  l iamrwork lor ratahlishmcnt ;wd 

Although the agency that administers FDI policy i n  individual stater 
would be beyond the scope or a GARFL)I and i s ,  nwrrnvrr, 01' lcss 
importance than thc policies themselves, i t  shuuld be lrntcd that sevcrt o r  
the clrven states surveyed have cstablished agenrirs charged specifically 
with the task orregulating FDI. There are several advantages to the use 

o r  an agency specializing i n  FDI. First, such an agcncy will l ik r ly  be 

215 D~rrrr 1853 proMdrs that: ' ' For t t~n  tnve~timr iwa) itwrc i n  ihc country uothlluc plil.r 

approval undrr ih" ram= cond,,,onr a* Inrc.lor*d"m,<ilcil ri,hin ihrrountry."lk<rcc IH13,;,,,. 2. 
Saiuprn now5 179-80and acrurnpmymg l c r l .  

216 As n m d  in  Pan I, n l  ihc  i#~lc.rnaliunnl lcurl. thc OE<:D Ccdc crplir i t ly ~ul8l~z.r~ natlllllrl 
trca#ment provision and prrmicz rrxrvaumr  l o  ihr lprlnciplr by ihr c d r ' s  s~gnalnri~~. Similarly, 
the md4 US. BIT r r l l s  lor naw!lal lrenlmcnl in the admission of FDI by both parur. to ihl 

rgrrcrnrnl but p c r r n i l ~ d r r o g r l m s  in an attnchrd m w r  



pr rc rnwl  by S h i p  inr.estars as both exprrt i n  thc liekl and bettcr able 
to provide i n h m a t i o n  and advice that will not bc cont rvd ic t~d  at e 

lu turr  timc, thereby increasing certainty. Srcond, and perhaps marc 
importantly, sincc many of the F D I  agencies are compr isd of represen- 
tatives from s~vera l  government ministries, no single ministry within a 

government i s  ablc unilaterally to dictate F D I  policy. As noted in the 
discussions on.Japan and Sauth Korea, the exclusive powcr vrsted i n  
their finance ministrics has led to investor concerns over the cnormt,us 
pawrr wieldcd by thest ministrics, since the).orten adminis- 
t r r  u th r r  industry-specific legislation. By establishing an F D I  agrnry 
outside af the cstablishcd hureaucracics, regulaturyponcr i s  dilutcd and 
FDI ~SSLIPS can hc addressed from a non-partisan pcrspcelivc. 

Wi th regard to what agrnry might administrr a GARFDI i t s c l i ,  thr rz  
is no obvious answer, although several options exist. First, the agree- 
mcnt could conceivably b r  adminirtercd by the Wcrlrl 1'r;dc Orsaniza- 
tion, which, as noted abovc, has incrrascd i t s  FDI-rrlatcd act ir i t~rs." '  
A l t ~ ~ r n a t i v ~ l ~ ,  :r r l w +  or-gani~ation arlnlinisterccl 1,). thr. World B;tnk 
~ n ~ t p  n ~ l d  be created. Such an organization could wurk alot,gsi& 
l(:Sll) ~~ IK I  h l l ( 4  ;ts t l ~ t .  i n ~ ~ r n ~ ~ t i ~ ~ n ~ ~ l  q u l x t i m  ( 8 1 '  F1)I umt i n t~cd  to 
dcv r l ~q~ .  Kvy.trdlrss *,I' thr :xgcnry uwd, howvr r ,  thc aucccss c11' ;LIB 

~ I ~ ~ ~ ~ I W I D ; ~ ~  . ~ p w n ~ t , n ~  n w l d  hv d ~ ~ p ~ n d c n t  primarily on a .statr'.v 
willingness to adhrre lhutll to thc terms and spirit d t h c  agrcrmcnt and 
not i,n which ;tgrnc) i s  rngagcd i n  i t s  administration. 

I n  order to establish the srupc of a GARFDI, agrermcnt must be 
r ca r l r d  on drl i r i~t irms Cur loreign investor and lorcign investment. T h r  
c r ; tm iu t im in P:m I1 revcals ronsidcrablr similarities, particularly 
with rcspert to thc definition of loreign invcstur. W i t h  the exreption of 
l h c  Unired fingdwn, Sauth Kllrca, hlcxicu, and Nigeria, a l l  of whom 
utilizc nationalit) as th r  basis lor  drfining "rurcignn investor, tho 
rernain in~ states rxamille thc dcgrec l o  which thc entity making th r  
invcstmcnt i s  controlled by forrign interests i n  assessing w h ~ t h e r  an 
inwstor should be suh j~c t  to its F D I  legal framework. The drf ini t ion or 
control i s  thc critical aspect of the definition, and virtually every F D I  
cndr rcv i~wcd takes a practical approach to the matter, dcfining control 
on i h r  hasis or voting rontn,l, control o f  thr rntitv's Illdn.lgPmrn1, or 
contrd lby al ly  ejthcr rtw:lns, w h ~ ~ t h ~ ~ ?  dirw t w i n d i m  I. ' I ' l ~ i a  ;~lqmmd,, 
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which dcterrnincs whcthcr defido cmtro l  cxists, rnsurcs that an F D I  
rramework cannot be avoided by employing legal techuicalitics. 

The drlinitian o l a  lorcign invrstment is somewhat less clear. Although 
the IhfFdef in i t im natcd i n  thc introduction enjoys near universal accep- 
tance, i t  i s  not readily apparent whether a GARFDI  should encompass 
only greenlield investments or includc FDI by acquisition. The majority 
ofthe FDI codes reviewed treat grecnficld investments and acquisitions 
as the same lo r  admission purposes; however, there is not universal ac- 

cord with regard t o  what percentage o f  share acquisition should qualify 
as FDI."' Furthermore, a number o f  FD I  codes contain separate provi- 
sions designed specifically [or FDI by acquisition. Without  consensus i n  
this area, including acquisitions i n  a GARFDI may p r o w  to b r  difficult. 
Therefarc, restricting such an agreement to greenfield inwstmcnt, to 
which all F D I  codes apply, may he the safes1 short-term approach. 

Apart from codifying the national trratrncnt prinr iplr,  the estahlish- 
ment ulstandardized notificatiun and approval procrdures would hc. the 
most significant achievrmcnt of a CARFDI. Standardization would 
rcdtjcc r cg~~ la to r y  ~umfc~siorI~ s;tvir!~ Imth timv ;d IllOtWy, and incrv:wc 
investor confidence and certainty i n  the legal fr , tnwrr~orks  fi,r F I N  <,I 
states that are  signatories l a  such a n  agrcemrnt. 

Although not all states utilize both a notification and appnrvd prow-  
dure, with the exception olArgentina, which has neither, al l  other states 
employ some combination ol'the two. Moreover, there are considerable 
rirnilaritics with r rsprr t  10 the manner i n  which these procedures are 
administered. Since thc need lor specificity would be great i n  this part d 
an agreement, the particular aspects of each procedure are addressed 
individually helow. 

1. Notification 

Of the eleven rtatcs surveyed, seven util izc a notification procedure, 
while an  additional state, Portugal, combines the notification and ap- 
p rwa l  procedures. Among the remaining three statcs, Thailand and 
Nigrria use only approval procedures, and Argentina does not use either. 
The information required to be submitted by investors i s  generally the 
same as that required lor  approval, since i n  many states, including 
Canada,Japan, and Sooth Korea, the artnal fornls usrd are identical. 
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The notification prorcdures are itlm)st invariably pw-cstablishmcnt 
and, therefore, only require submission of the notification within a 
certain period alicr thc investment has bcen established. This stenis 
from the fact that ,  with the exccption ofSouth Korea,"'the notitication 
procedure is for statistical or legal establishment purposes only and does 
not serve as a means o r  reviewing or possibly rejecting an  investment. 
The periods for submission range rrom any time prior to establishment, 
t a a  maximum orfortyworking days after establishment, as is the case in 
Mexico. On average, the time period is approximately one month,which 
presumably provides investors with sufficient time to  establish them- 
selves and assures praspeclivc inwstors that therc are no disguised 
motives behind the notification ~equ i r r rnen t .~" '  

With considerable common practice, adoption d a  standard notifica- 
tion procedure should not pose any major difficulties. A procedure 
whereby notilication was mandated, for statistical or legal establish- 
ment purpos<,s only, within thirty days o r  establishment would likely 
mwt with wi~lcsprr:td ~ a g r w n ~ c ~ n t ,  sinrc it would rcquirr little: ~ l t : ~ r ~ g ~ !  
l iom most cxisting lrgal frmirworks. Moreover, standardizrd twtilica- 
tion ;ad :1p1110v;11 ( ; ) r t ~ ~ s ,  .IS fi1r1l1t.r ~ I S ( . I ~ S W ~  IwIow, W O I I I ~  (.i15(. t i , , .  
process ol'applicatirm l'ir 1'in:ib.n invcslors by increasing l$nliliarity and 
eliminating ronll.iion and unnercssary custs. 

Although notification procedures play a role in FDI kameworks, the 
approval procedures are clearly more significant, both as the method of 
implementing FDI policy and as the primary barrier and disincentive to  
foreign investors. With thc exception of Argrntina and the Unitcd 
Kingdom, all stales sun,eyed utilize some rorm of approval procedure. 
These rangc in drgrec ol severity from t h r  United Statcs' derense 
industry approval to  thc all-encompassing approval rrquired o r  those 
investing in Nigeria. Despite this rangc of approval requirements, there 
appears to be sufiricnt similarity between the frameworks to rrarh an 
agreement that establishes harmonired standards. Discussed beluw is 
an analysis of thr various aspects o r  the approval procedure with 
recammendatirms designed to gain widespread approval. 

219, h. discussed in the r u n c y  on South  Korm, 1,s notifirmon prxrdure  is e ~ c c c i v c l y  an 
appmvi  p rmed~rc  zinc(. tht. r ~ i r u i n g a ~ n h o r l c y  i r  pcrmmcd l o  rrlrrt i h c  iloufir&,n. 

1 2 n  A l l h o q h  8 ,  m i  s,.cnt ,,~rpri,ir,~. smc lhc ~~rinxar ,  .,ilicirm, Il, l lccl  rc,lrll;ln'r I:I:(:I 
lor many yc:arr war that lhr requlrcn>ent that nc,tificnt~on bc rubmlucrl proor in i r ~ \ ~ ~ c i ~ ~  a 
d i ~ # ~ ~ w I  I I I I ~ I I X I  (11 ~ c ' l i r k  . s , r ~ , ~ , d l ~  (:VI-I, wpm I I I Z I C  1'l:l. 

There  are two separate time issues that are relcvant with respert to  
approval procedures. First, as with notification, is the  time period ibr 
submission of an approval application by the investor. Since approval 
procedurrs are dcsigncd to review proposed investments prior to  their 
being established, virtually all require that  submission be made before 
the  establishment o r the  i n ~ e s t m e n t . ~ ~ '  The second time issue relates to 
the  amount  r r r  time granted to  the administering agency for review or  
the application.Although there is a range d p e r i n d s ,  rrom thirty days in 
Nigeria to up to five months in Japan, most FDI codes mandate that  a 
drcisian bc rendered within two months of application. Mareovcr, 
virtually all codes deem approval to  have taken place i f the re  has been no 
response when the time period has elapsed. Accordingly, the two month 

would likely rcceive hroad support a s  a standard time ror review, 
sincc it would require unly a minimal modification by most states. 

l ) c ~ s l ~ i t ~ ~  cab s1;tIv h ;uv i~ t~  ils ow11 p x t i w l a r  u1nccrlw, llw i n l ' ~ ~ r n i : ~ -  
tion that cach requires tu llc submitted by prosprrtive investors is w r y  
similar. All states rcquirc, a t  a minimum, basic biographical infonna- 
tion such as the name, address, and nationality of the  investor, as well as 
legal dorumcnts such as a corporate char ter  or statutr: and a domestic 
addrrss h r  lcg:d servicr.. k'urtlwmwrc, c ; ~ h  ol '1~11 rcqniws dclxils 
pertaining to  the invcstmrnt, such as a drscription, thc investment 
value, s tar t  date,  objective, and projected revenues. Since, as noted in (c) 
below, the  criteria ror rcjcction are generally similar, it is not surprising 
that the  information rcqursted is also similar. As such, a s i~n i l i r an t  
benefit oCa GARFDI would be the adoption a f a  standard approval ibrm 
incorporating all the information notcd above, to  be usrd ror submission 
to all signatory states. 

Since it has long been assumed that  each s ta te  has its awn specific 
concerns with respect to the admission of FDI, perhaps tbe most 
uncxpectud finding ol this  survey is the degrec to  which the criteria used 



i n  the evaluation d F D I  arc similar. Wi th the exception ofNigeria, all 
stater util izing an approval procedure also provide investors wi th details 

to the grounds Tor rejection ofproposed investments. 
The standardization i n  a GARFDI of the criteria for rcjection would 

bc cxtrerncly significant for several reasons. First, harmonized stan- 
dards would provide certainty to investors and eliminate much of the 
confusion surrounding the approval process. Second, the development of 
international standards might, after a period of time, yield universal 
interpretations of said standards.222 These interpretations would act as 
precedents and would assist i n  curtail ing abuses or a GARFDI by 
l imi t ing rcjcction ofproposcd investments on dubious grounds. 

The criteria for r:jcctioncan be grouped into three broad catcgorirs. 
T h r  first category is rejection on national sccurity or drfense grounds. 
This i s  found i n  virtually cvery F D I  ~ode '~%ad wauld justifiably remain 
a ground for rejection under a GARFDI since state security clearly takes 
precedence uvcr any investment considerations. The second category is 
rejection on public order, sarcty, or health grounds. This, too, is fbund in 
many o f  the F D I  codes, since the protection of citizens as i s  deemed 
necessary i s  rrgarded as an inhcrrnt right in th r  c n c ~ i s r  o r  start. 
s o v ~ r c i g n t ~ .  

Thz third and most cmtmversial ratcgrtry i s  w jcc t im on the basis 01. 
atxtr rcanornic intrrrsts or national competitiveness. Although the 
manner i n  which this ground is termcd varies gruatly,"' the ultirnatr 
goal of such uitcnia i s  to ensure that the p r o p o ~ d  invcstnrent d ~ e s  not 
harm domestic r r o r ~ u m i ~  intcrcsts. Since this is the broadest of the 
ca~rgories, il is also the nrust open to abusc. Most states have outlined 
criteria to he used i n  its interpretation, however, which often includr the 
importation of technology, job crration and training consideratiuns, 
rnvironmental issues, national competitiveness and antitrust issurs, the 
impartation of capital, and domestic participation i n  !he new entity. 
Although not all states use all these considrrations,  his l i s t  enc<lm- 

passes most criteria. 
A GARFDI that detailed the critcria set out above, tho(jgh obviously 

nut immune to abuse, would undoubtedly incrrasr transparpncy and 
remove some of the confusion that currently plagues FDI codes. 
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Morewcr, a developing casc law an the criteria's interpretation would 
l imit a state's likelihood of abusing the standards or, at the very least, 
call investors' attention to potentially troublesome areas. 

d. Appro1 Procrdures 

The rcview i n  Part I1 indicates that the availability or an appeal 
procedure i n  the event that an application for approval is rejected is 
quite rare. States seem to bc suggesting that, arter due consideration, a 

derision is final. Although a GARFDI would be unlikely to mandate the 
establishment of appeal procedures at the national levcl, an appeal 
procedure for disputes arising out a f t h e  agreement itself could prove 
bendicial. Such disputes might include questions on the interpretat ion 
a f a  clause i n  the agreement, delays i n  a state granting approval, or the 
requirement of submission of additional documentation not encom- 
passed by the standardized forms. The ICSID might be best qualified to 
act as an arbiter i n  such situations, since i t  i s  already responsible for 
assisting i n  the resolution o f  foreign investment disputes between 
investors and statc authorities. 

c .  Indrrilrier Su@d la ilppro,uonl 

The survey i n  Part I1 reveals that there is agreat dealofcommonali ty 
with regard to the industrics that restrict ibrcign participatilm crr x r  
subject to approval.Althaugh aGARFDIwould not immediately remove 
thrac barriers, i t  could allow for them to be morc easily identified and 
pro\,idr a lramcwork for their futurc relaxation. 

For the majority of states, th r  following industrics arc subject to 
revirw o r  are restricted: defcnse and weapons industries, publishing, 
broadcasting, domrstic land, sea, and air transport, telecommunica- 
tiunr, cunrtruction, natural resource-basrd industrics such as agricul- 
ture, fisheries, and mining, education, retail stares, hanking, and insur- 
ance. Although this is a long and daunting list, a GARFDI could 
conceivably be of bencfit i n  two ways. First, an annex to the agreement 
i n  which each signato1.y n.auld be permitted to list those industries lor 
which some restrictions to foreign participation exist could be created, 
thereby increasing transparency. 

Second, a GARFDI could peside over negotiating rounds, inuch likc 
the GATT, i n  order to reduce restrictions through multi lateral bargain- 
ing. This could be achieved by gradually increasing the degree o f  foreign 
participation permitted in a restricted industry. Fnr cxample, a statc 
that completely restricts foreign participation i n  an industry might be 



p c r s t ~ ~ ~ l ~ d  to permit n h o r i t y  fbr+, < n w v n I ~ i ~ ~ ,  wlwr,.,~s ,t st:,tc ~ I , ; , I  

requires approval might be pcrsuadcd to duxngrade mercly to n o ~ i l i ~ ; ~ .  
ticm A l t h o u ~ h  progrrss would likrlp br inrrcmcn~;tl ,  a (;AKFI)I ,,,,,,,[(l 
pnwidc a suitablc ibrunr in which s la t r r  could gradually elirninalr 
restrictions to hreign participation and rventually establish an i ~ n ~ ~ , , ~ l i .  
l i d  lprinciplc d ~ ~ : ~ t i < ~ r ~ : d  trcatnict~t OII  .I!, intcru;tt io~~itl  SC:~IC. 

The increasing importance and growth ofworldwidc FDI is a phenome- 
non whirh, while not havinggonr completely unnoticed, has been largely 
overshadowed by world trade issues. Consequently, the development ,,f 
iutcrnational legal startd:cnla gnvrrning the area has, with few cx,.,.l,. 
rims, becn limited tcb a scrirs of  international declarations with 
limited efrect. 

The lack of progress is particularly glaring in view o f t h r  progress that 
has brcn made on the  regional and b i l a t~ ra l  It.,&, both of which 
den,onstratc thc desire ol'individual states to improve the legal climate 
Ibr FDI. The nrcd fbr n murr developed legal rramework was rcccntly 
rtitcratcd hy thc World Bank, tvhich statrd in a report that:  

The lack of progress has generally been attriboted to the belief that 
there is insufficient international consensus with rcgard to FDI policy i l l  
order to succ~ssfully reach an agreement. In particular, although i t  has 
sometimes brrn arknowlrdged that virtually all stares no* brlicvc that 
FDI should be encouraged, the manner in which i t  shoold bc regulated is 
a source ofdisagreement. 

The survey of clcven national legal framewt,rks inr F111 in Pa1.t I1 

sought to  cx:trninr thc  validity of this claim and, on the  basis uf this 
cxamirlati,,n, assess w h c t l ~ r r  g ~ ; t t t . ~  ~ m s w s w s  n ~ t y  t.xi*l 1h;ln is c t ~ r -  

rcntly r e a l i d .  Although difirrnces clrarly rcmain among slates,  tlic 
admission pruccdurcs, both in and in fbrm, havc brcome r c m u k -  

ably similar regardlcsr of a state's geographic region o r  sragc of ccrr- 
dcvrl , ,pm~nt .  Stntcs wr:h ;ts thc lJni t rd  S ta t r s ,  the  Uni ted 

Kingdom, and ~ ~ ~ ~ ~ t i ~ a  h a w  established legal f r a m w w k s  that r r c a t r  
minimal bureaucratic interference and come closest to an  unqualified 
national t reatment  principle. A second group of states,  which includcs 
Canada, Portugal, Poland, and Japan, have established legal frameworks 
that,  while requiring prior approvals, pose few problems for investors 
and are only moderately restrictive. Even among the  must restrictive 
states survrycd, including South Korca, Thailand, Mexico, and Nigeria, 
investment is encouraged, and their legal frameworks bear considerable 
resemblance to th r  othrr ,  more liberal states. 

I n  view of the significant similarities, a GARFDl may bc casicr lo  
achicve than is cummanly ~crceived.  As with the  G A I T ,  such an 
agreement could be Caundcd a n  the principle of national t reatment ,  
with derogations to the general principle to  be subsequently reduced 
through multilateral negotiation. Marcovcr, such a n  agreement could 
establish harmonized rlandards, with rcgard to  Corm and policy, as t a  
the  manncr in which in\.cstment is admitted t o  individual statfs.  

Although w c h  an  agrecmrnt has long bcen rcgardcd as a potcntiid 
cncroachrncnt on s ta te  sovereignty, the existing similarities ensure  that  
mast stalcs would ncrd only iminw i ~ l j ~ s t ~ ~ ~ r n t s  1 0  tlwir po l i~ ics  i n  ~ d r r  
to comply with the international s t ; ~ n d a r d  All r l w c n  st;ctcs rcvicwcd use 

the national trcatrnent principle, although ~drnitleclly l i w  vxprrss it as 
such. Similarly, the  definition of foreign investor and foreign invrit- 
ment ,  a critical rlerneot in :m i~~ tc~~n; t t i cm:~ l  : ~ ~ r r c m t . n t ,  is widely ngrcctl 
upon. Time issues, both with rcspert to thc submissicrn cll'ar~ app l i~ ; i l i~~r l  
and to rcview by administering au~hor i t i e r ,  encompass a ratlgc or 

periods, all o r  which are quite similar. Most important,  virtually all 
statcs have adopted some form of notifiratit,n and/or approval prc8cc- 
dure. These procrdures arc remarkably s ~ m i l a r  in their r r q u i r r a ~ r n l s  
for information submission, thr i r  critcrin tbr 1-rjrction, and in lhc 
industrim that are made subject to rcvic\$ or that restrict ibrcign 
participation. 

The degree similarity rradily lcntls irscll In :an ;i~l-CCmClll thill 

establishes harmonized FDI standards in several areas.  First, a standard- 
ized notification and approval form that takes into acoounl the informa- 
tion required by all states would eliminntc porrrttinl cunfusjon, linguistic 




