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LAW & POLICY IN INTERNATIONAL BUSINESS

investment codes and individual investmen agreements {requently
refer 1o the arbitration procedures of ICSID. The widespread acceptabil-
ity of ICSID procedures, indicated by the large number of countries
(120) 1hat have so far signed the ICSID Convention, and by the
reference to 1CSID arhitration in hundreds of large investment con-
tracts, may be duc, in addition 1o its relatively low cost, (o the fact that it
is the only form of arbitration where awards are not subject to subse-
quent judicial review in IGSID member countries, IGSID in lact provides
two kinds of independent arbitration procedures: ICSID Convention
arbitration procedures, which are available for cases where both the
home and the host State of the investor are partics to the ICSID
Convention; and arbitration procedures under the so-called [CSID
Additional Facility, which are available for cases where cither the home
or the host State is not a party to the Convention. References te both
types ol procedures are frequently included in the provisians referred to
above of bilateral investment treaties and national investment codes.
Part 3 of Guideline V further encourages such use, as appropriate, of
pracedures provided by the [CSID Convention or Additional Facilitv.

Souzees: Tue INTERNA TTONaL Bank FOR RECONSTRUCTION AND DEVELOPMENT/THE WURLY Bank, 1]
GUEBELINES ON FHE TREATATENT OF FORNGN INVES TRENT AND BETORT 10 THE DEVELOPMENT GOMMIT-
TEE ARG GUIDFLINES OK rReE TREATMENT OF FOREIGN INVESTMERT 30-31, 44 {1992) (iootnetes have

been madified slightly fram the ariginal source to conform with journal styde requirements)
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TOWARD A GENERAL AGREEMENT ON THE
REGULATION OF FOREIGN DIRECT INVESTMENT

MICiIAEL A. GEIST*

Considering the important developments of the last half-
century, the growth of foreign investments and the expansion of
the international activities of corporations . .. and considering
the way in which the economic interests of states have prolifer-
ated, it may at Frst sight appear surprising that the evolution of
law has not gone [urther and that no generally accepted rules in
the matter have crystallised on the international plane.

The International Court of Justice.'

INTRODUCTION

With international trade issues capturing much of the business
world’s attention, the growth and importance of foreign direct invest-
ment (FDI) has gone somewhat unnoticed, despite comments such as
those of the International Court of Justice (IG]).? In fact, FDI growth far
outpaced trade growth throughout the 1980s, with trade increasing ata
compound rate of five percent annually ecompared to twenty percent
annually for FDI.* Moreover, as discussed in Part I of this Article,
investment is often a key determir@nt of trade 3inge a large percentage
of trade occurs between Affliatetbgompanies.” Despite its apparent
importance, states have thus far been tnable, or ugwilling, to conclude
an international agreemeng regulating FDL

* Assistant Professor Dalhousie Law School, Halifax, Nova Scotia. LL.M., Cambridge, 19%;
LL.B.,, Osgoode Hall, York University, 1992. This Article is based on a thesis submitied by the
auther while studying at Cambridge. The author would like to thank Dr. Barry Rider for his
supervision; Rene Geist, Guy Harpaz, Jayaprakesh Sen, and Philip Solomon for their heipful
comments on carlicr drafis; Sain Geist for inaking Cambridge a reality; and Allison Geflen for her
continued love and support.

I. Belgium v. Spain, 1970 LC J. Rep. 3, at 47-18 [hereinalter Barcelona Yraction].

2. Although there is ne uniform definition for foreign direct investment, the one advocated by
the International Monetary Fund has increasingly gained acceptance as the standard definition.
The IMF defines forcign direct investment as: “Investment that is made to acquire a lasting
interest in an cnterprise operating in an economy other than that of an investor, the investor’s
purpose bring 1o have an effvetive voice e the nanagement of the cnterprise.”” INTERNATIONAL
MONETARY FUND, BALANCE OF PavMexts MastaL ¥ 404, at 130 {4th ed. 1977) [hercinalier BALANCE
OF PAYMENTS Manual]

3. DrAsny JuLius, GLOBAL COMPANIES a8D Public PoLcY L4 (1990).

4. M a7
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LAW & POLICY IN INTERNATIONAL BUSINESS

The absence of such an agreement is particularly siriking in view of
the number of trade-related agreements that have been negotiated in
recent years. These include the suceessful conclusion to the Uruguay
round of the General Agreement on Tariffs and Trade (GATT) and
subsequent establishment of the World Trade Organization (WTQ),”
the North American Free Trade Agreement (NAFTA)," and the adop-
tion of the Treaty on European Union (Maastricht Treaty).” Not
surprisingly, the need for an internationai FDI agreement has been
noted by numerous international officials,” academics,” and the IG],' as
all have commented on the lack of international FDI regulation, Further-
mure, the absence of an international FDI ugrecment has heen costly,
both to states anxious to attract FDI and to muitinational corporations
eager to enter and compete in new markets, since differing regulatory
fraineworks discourage potential investment by increasing administra-
tive costs and creating uncertainty,'!

5. General Agreement on Tariffs and Trade, opened for signature Oct. 30, 1'M7, 4 BIS D, |
{1969) [hereanafter GATT]. The initial GATT text can alsa be found at 61 Stat. pt. 5-6, and 55
UN.TS. 187 {unamendel). Far a briel ceview of the major accamplishments of the Uruguay
Round, see Aud Now For Samething Completely Different, ECONOMIST, Dec. 18, 1993, a1 59. For a goad
compeundium on the GATT, sce Law ano PracTice UNDER THE GATT (Kenneth R Simmaaods &
Brian W Hill eds., 1994).

6. North American Free Trade Agreement, Dec. 17, 1992, U.S.-Can.-Mex. (entered inte force
Jan. 1, 19943, 32 LL.M. 605 [hereinafier NAFTA]. For an exceltent compendium of NAFTA-related
materials, ser NORTH AMERICAN FREE TRADE AGREEMENTS (James R. Holbein & Brian W. Hill eds.,
1994},

7. Treaty 1 Eusopean Union (Maastriche Treaty), Feb, 7, 1992, Althaugh far mare compre-
hensive than a mere irade agreenmient, the Maastricht Teeaty, as part of the larger Eucopean Uniaa,
has the free movemuem of goods as one of sts fnundations.

B. See, e.g., the comments ol Peter Hansen, 1the Executive Directur of 1the United Nations
Centre for Transnabonal Gorporations (UNGTC) in Peier Hansen & Victoria Aranda, An Emerging
International Framework for Transnational Corporations, 19 FORDRHAM INT1, L,]. HB1 (1990-91); see adta the
comments of Thrahim F1 Shihata, ¥iee-President & General Gounsel o) the World Bank and the
Sevretary General of the Invernativoid Crotre for the Settlement of Investment Disputes (10C511),
17 lbrahim F 1. Shihata, Facters Influencing the Flow of Foresgn Investment and the Relevance of a Multilateral
Investment Guarantee Seheme, 21 IN1°L Law. 671 {1987).

9. Academics have endeavierrd 3o atiract allentien Lo this area since the lailure of the Havana
Charter in 1948. Some of the most recent arlicdes include: C.F. Bergsien & EM. Graham, Needed:
New Internationad Rules for Foreign Divect Invetment. 7 18171 Tabr, ] 15 (19492,
Trade Related Investment Measures in the Uruguay Roung, T
GoMM. & Re. [ 309 (1991); and Jeswald W. Sulause, Toaards a New realy Immmurl Jor Direct
Foreign Investmend, 51t J. AIR L. & Cosm. 969 (1443).

10, Barcelona Traction, supra note |

IL. For further details on the effects ol disincentives on foreign investment, see DRGANISATION
FOR ECONOMIC COOPERATION aND DEVELOPMENT, THE OECD Drciakanon ann DECISIONS ON
INTERNATIONAL INVESTMENT AND MULTIRATIONAL ENTERPRISES: 1991 REVIEW 76-H6 (1992} [hrreinal-
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The inability to conclude an FDI agreement has generally been
atiributed to two primary factors. First, there has often been significant
disagreement among states about the importance and the best method
of regulating FDL.'? Second, it has long been an established principle of
international law that states retain the exclusive right to regulate the
entry of investment into their own territory, and an agreement rcgulat-
ing the admission of FDT is regarded as an encroachment on that right."*

Despite the lack of progress in this area, several recent events have
provided some reason for optimism. Developments such as the inclusion
ol investment as part of the GATT,'* the increasingly significant role
heing played by the International Centre for the Settfement of Invest-
ment Disputes (ICSID) and the Multilateral Investment Guarantee
Agency (MIGA),'® and the proliferation of bilateral investment treatics

ter OECD DecLaRaTION]; Robert 0. Kevhane & Van Doorn Ooms, The Multinationat Firm and
International Regulation, 29 INT'L ORre. 169 (1975). See atso G.S. Trisciuzzi, Multilateral Regulation of
Foreign Direct Investment, in REGUIATING THE MULTINATIONAL ENTERFRISE: NATIONAL AND INTERNA-
TONAL CILALLENGES 143 {B.S. Fisher & J. Turner eds., 1943). in a discussion on an international
agreement on the regulation of FDI, the authar nates that: “Perhaps the most impuriant potential
benefit would be the harmonization of currently diverse systems of national laws and regulations.
For example, harmonization could reduce the high costs borne by multinational corperations in
dealing with widely divergent regalatory regimes in different countries.”” fd. at 148,

12. For a good discussion on historical legal policy toward FDI, sec Samuel K.B. Asante,
International L.aw and Foreign investment: A Reappraisal, 37 INT'L & ComP. L.Q). 588 (1988).

13. The Havana Charter clearly stated the accepted international law principle at Chapter 3
of the Gharter dealing with Economic Development and Reconstructian where it stated:

The members recognize that:

(c} without prejudice 10 existing international agreements to which members
are partics, a member has the right:
(i) to 1ake any appropriate safeguards to cnsure that foreign invest-
ment is not used as a basis for interference in its internal alfairs or
natienal policies;
(i) to determine whether and to what extent and upon what terans it
will allow [uture loreign investment;
{iii) to prescribe and give effect on just terms te requirements as to the
ownership of existing and future investnent:
(iv) to prescribe and guve effect 1o other reasonable requiremaents with

respect to existing and futare inveytments,

Havana Charter for an International Trade Organization, art, 12{1), United States Lepartiment of State
Pub. 3206 (1947) {hereinafier Havana ()

14. For details on the GATT's indusion of tyade-related investment measures, or TRIMs, sce
111, Negotiating fnoestment in the GATT: A Call for

Kwaw, supra, note 9. See afso Paul Bryan Chrisl
Funclionalism, 12 Mic, [ Inre L. 743 (19%1)
15. For a guod review on this increasingly important rule, see Malcolm D. Rowar, Multilateral
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(BITs},’® indicate that many states are anxious to establish interna-
tional FDI standards and regulations. Moreover, agreements such as
the aforementioned NAFTA and the Maastricht Treaty arc illustrative
ol states’ increased willingness to surrender economic sovereignty as a
precandition lor entering into international cconomic agreements.'”
With states acknowledging the value of sacrificing some degree of
economic sovereignty in return for the benefits of unrestricted trade and
investment, the one remaining, albeit most significant, barrier to an
international agreement on the regulation of FDI appears to be the lack
of consensus on the method in which FDI should be regulated. As
Samuel K.B. Asante, the former director of the UNCTC, has noted:

The demuanstrated willingness of stides from all regional groups
to participate in this process of creating new norms for the
regulation of international business supports the submission
that there are no doctrinal impediments to the elaboration of
international standards as such. What is contested is not so
much the idea of international standards as the content of the
prescribed norms.'*

Therelore, according to Asante and others,' despite a convergence of
state views with regard to the bencficial nature of FDI, the difficult
matter of preciscly how to regulate FDI remains a source of disagree-
ment between states.
This Articte challenges this commonty held belief by examining the
W“mdes”) of eleven states from
arou - Tt is submitted that the nearly universal desire to
attract FDI has led to a convergence of the policies and standards
excrcised by states with respect to the admission and establishment of
FDI. Furthermore, it i5 the premise ol this Article that there has becen
such significant convergence on this issue, both with respect to form

Approaches to Improving the Tnvestment Glimate of Developing Countries: The Caes of ICSID and MIGA. 33
Harv. INULLL 103 (1992).

16 See infra Part L

17, The NAFTA inchales a avitateral, binding dispute resohition wechanism wihaeh is designed
Lo aluw for the settlement of disputes owside of governmental bias. Similarly, rhe Maastricht
Tre

eeapnie soveresguty wish 1espect to the lee movement of gonuds, serviees, prasons, aml capital,

aty, as part of the Targer Buropean Tnwon serueture, has forceld member stares 10 surrene v

and accept the binding nature of the European Court of Justice.

18, Asante, supre note 12, at 628,

19. For otber examples, see Hansen & Aranda, supra note B, at 8H2-83. See olro ] FE. DUNNING,
MurmisaTioNar ENTERPRISES AND THE GLoBalL Ecoscsy 583-88 (1993).
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{time limits, information to be submitted 1o administering aut herities)
and to substance (criteria for rejection of investinent, industries restrict-
ing foreign participation), that the basic framework for a General
Agreement on the Regulation of Foreign Direct Investment (GARFDI),
is much closer than is currently realized ™

Prior to examining the various FDI codes, Part 1 of this Article
assesses the importance of FDI and the practical effects of FDI codes.
While the Havana Charter was the first post-World War ITattempt at an
agreement, there have since been several other significant agreements
concluded, sormne of which continue to influence FDI and its regulation.
Therefore, this Part also contains a historical review detailing some of
the past attempts at negotiating FDI agreements at the international,
regional, wnd bilateral levels,

Part 1I of 1his Article surveys the admission procedures of eleven
national legal framewarks for FDI. The survey has been limited to
admission provisions since such provisions, which regulate the entry and
establishrment of foreign investors, are the primary legal means pos-
sessed by states 1o exclude, or itnpose conditions upon, a prospective
foreign investor. It is therefore not surprising to find that it is at this
stage that investors encounter and become diseouraged with the poten-
tially confusing and time consuming regulations established by indi-
vidual states,”'

The following national legal frameworks for FDI are surveyed: from
North America, the United States and Canada; from Europe, the
United Kingdom, Portugal, and Poland; from Asia, Japan, South Korea,
and Thaiiand; [romn Latin America, Argentina and Mexico;?? and (rom
Africa, Nigeria. While the particular reasons (or each state’s inclusion in
the survey are discussed at Part 11, it should be noted that it is not the
author’s contention that the states chosen are representative ol all
states. Rather, the states have been selected to provide a broad geographi-
cal mix, a variety of market sizes that are all, based on past perfor-

20. For canvemence, throughout the remainder of this Article the acronym GARFIDN i3 used 1o
refer to the concepi of an international agreement regulating foreign direcy investment.

21, Eg.,ina 1991 review of Latin American FDI codes, University of Texas at Austin professor
Mark Baker noted thac Yhe greatest disineestive 1o ditect furelgn mvestmend was dealing with
local authorities. Foreign investors do not like 1o deal with foreign autherities hecause their
aplication and approval procediees are wnclear and viose sulatntial delys” Mark B Baker &
Mark D. Holmes, An Anafyriv of Latin American Foreign Investinent Law: Proposals for Stnking @ Balanee
Betiween Foreign Tnvestment and Politreal Stability, 23 U, Miami Ivrex-aAu. L. Rev, 1, 30 (1991).

22, Although Mexicu can be classified as both a Latin and North American state, it is included
under the Latin American region since, from an cconomic perspective, it better represents that
region.
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mance, attractive to foreign investors, and a representation of states at
different stages of economic development. Moreover, states considered
pelitically unstable or not fully accepting of free market principles are
excluded [rom the survey for reasons detailed at Part II.

Fu_rtht:rmnre, it should be noted that it is not the author’s intention to
prOVIC'lc acomprehensive legal guide to foreign investment for each state
examined. Although the legislation analyzed is complete and accurate
as of April 1994, further legal barriers outside the scope of this survey
may arise during the course of investing. In addition, while the Article is
devoted primarily to the establishment of new entities, known as
greenfield investing, the laws discussed herein apply qu:ﬂlly unless
otherwise noted, 1o FDI through acquisition of the shares or assn:’ls of an
established domestic firm.

Following the examination of the legal frameworks for FDI, the
conclusion of the Article discusses their primary similarities anci key
remaining dilferences. The issues that would be of central importance in
the (-lral'ling ol a GARFDI, such as the administering agency, the
Flt:ﬁnltion of foreign investor and loreign investment, time issues’ the
1nf0rrr.1ati.on to be submitted to administering authorities, the cri;eria
for r.e_|.ecr1.0n of an investment, and the industries that restrict foreign
participation, are each addressed. Although the Article does not recom-
mend specific wording for a GARFDI, the fundamental principles and
standards that could potentially form the basis for such an agreement
asderived from the findings in Pari 11, are noted. ’

The Article concludes by reviewing the obstacles 1o an international FDI
agreemcnt and assessing the possibility of negotiating such an agreement
in the near future. Before examining the national legal frameworks
for FDI, howcver, further background on the eMect of FDI regulation and
past attempts at concluding an international agreement is needed.

I. FDI BACKGROUND INFORMATION
A, The Importance of FDI

_ The tremendous increase of FDI has resulted in FDI growth outpac-
ing, by as much as a factor of four, the growth of international trade.
Moreover, a number of studies have uncovered a direct correlation
between trade and investment. This phenomenon is generally aterihuted
to the fact that as much as fifty percent of international trade occurs
between afliliated companies, referred to as intrafirm trade,

g - . .
. Fn_r further details on intrafirm trade, see JULIS, supre note 3, a1 74 (the author confirms
that aceording to |96 figures, fifty-five percent of LS. exports and fifty-one pereent of U S, imports

67
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In addition to its effect on trade, FDI provides the host state with
numerous other benefits. These include the introduction of new technolo-
gies, management skills, capital, and the creation of new jobs.z" More-
over, the presence of an internationally competitive manufacturer or
service provider can often raise the overall performance of competing
firms within a domestic market.” A further, often overloocked advan-
tage, may atise [rom the fact that foreign investors regularly lobby their
home government for favorable policies toward the host state to protect
their investments. Although such lobbying arises out of self-interest, a
major multinational corporation may have a more significant effect than
the host state lobhying on its own behalf.*®

Many states, recognizing the benefits discussed above, have in recent
years made a concerted effort to attract FDI by establishing lucrative
investment incentive programs. Such programs often include the avail-
ability of tax holidays, inexpensive financing, and land at reduced
priccs.” Although virtually all states have established incentive pro-
grams, rccent studies have cast doubt on the cffectiveness of such
incentives, particularly where disincentives, such as complex regulatory
frameworks, are also in place. For example, a recent OECD review on
the topic concluded that:

The general impact of international investment incentives on
the broad directions of direct investment fows is alse generally
limited . ... [A]s seen from the above discussion, disincentives,
in comparison to investment incentives, are likely to have a
wider impact on international direct investment decisions; they
are more closely associated with investors’ perception of the
business climate . . . .**

It has therefore become increasingly apparent that although incen-
tives may be of some assistance in attracting FDI, the elimination of

involved intrafirm trade). For a discussion on intrafirm trade as it relates 10 Japan, sce Robert Z.
Lawrence, How Open is fapan?, in TRADE WITH JAPAN: Has e Door OPENED WineR 9-48 (Paul
Krugman cd., 1991). Lawrence comments that: “a remarkably high proportion of international
{rade oocurs thraugh intrafirm shipments. This institutional reality underscores the complimenta-
rity Ihat lrequeantly exists between foreign trade and direct foreign investinent.” Id a1 14

24, OOECD DECIARATION, supra note i, at 8.

25, Shihata, supra nate 8, at 674-75.

26. Id

27. Although a vomprehensive examination of investment incentives 13 beyond the scope of
this Article, for further details, see OECD DEGLARATION, supra note |11, at 77-86.
2B. T4 ar 85-H6.
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disincentives has a [ar more positive cffect. This is particularly true in
the case of small and medium sized firms, which often possess many
desired technologies and a willingness to invesi but lack the resources to
negotiate their way through complex regulatory frameworks.”® Partly in
response to this dilemma, several attempts at negotiating FDI agree-
ments have taken place at the international, regional, and bilateral
levels, the most significant of which are discussed below.

B. Historical Background

. International and Regicnal FDI Agreements

The first attempt at regulating FDI at the international level took
place soon after World War Il with the Havana Charter. Although the
Charter was ncver ratified, the provisions pertaining to FDI were
essentially a codification of accepted international law principles at the
time and specifically provided that each state had the sole right and
jurisdiction to implement rules and restrictions relating to the admis-
sion of FDI into its territory,™

This international law principle has since been affirmed in a series of
United Nations resolutions and declarations, For example, U.N. Gen-
eral Asscembly Resolution 3281, which established the so-called New
International Economic Order and which received the near unjversal
support of the developing world, provided at Article 2(2) that: “Each
State has the right: (a) To regulate and exercise authority over foreign
investment within its national jurisdiction in accordance with its laws
and regulations and in conformity with its national objectives and
priorities. No State shall be compelled 10 grant preferential treatment
to foreign investment . .. "

Although international activity generally has been confined to declara-
tions such as Resolution 3281, a2 number of regionai organizations have
also attempted to regulate FDI, occasionatly with some success. In 1958,
the Economic Committee of the Consultative Assembly of the Council
of Europe stated that:

The question of drafting an investment statute is not new, but it
is again becoming topical; furthermore, it is of world interest
and is under consideration by the ECOSOQC. It is easier to reach
an agreement in a regionzal rather than in a warld framework,

29. Jurgen Vass, The Protection and Fromation of Foreign Divect Investment in Developing Countries:
Interests, Inierdependencies, Intricacies, 31 INT'L & Come. L.Q. 686, 691 (1982).

3. Havana Charter, supra note 13,

31 ULN. Gencral Assemhiy Res. 3281 {XXIX}, art. X(2), adopted Dec. 12, 1974.
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and such regional agrecment cannot help but {acilitate a wider

3
arrangement. 2

The committee’s comments proved to be prophetic, since today one of
the fundamental freedoms of the European Union js the free movement
of capital.®®

The most recent directive aimed at [(acilitating the free movement ol
capital within the European Union is Directive 88/361/EEC.* The
directive calls for the abolition of all restrictions to the movement of
capital and includes in the definition of capital movements a wide
variety ol direct investments, including the establishment of new under-
takings, the acquisition of cstablished undertakings, and the participa-
tion in new or established undcrtakings.:“r’ In fact, the explanatory notes
attached to the directive define direct investment in 2 manner that is
entirely consistent with the definition used by the IMF *¢

The European Union is not the sole multinational organization to
endeavor to liberalize capital movements, however. One of the more
significant agreements in this field is the Organization for Economic
Co-operation and Development (OECD) 1961 Capital Liberalisation
Code.”” The OECD Code, which in many respects establishes a lrame-
work similar to the one advocated by this Article, provides that signato-
ries abolish all restrictions to the free movement of capital, excepting
those measures that further; the protection of public order, health,
morals, and safety; essential security interests; and the fulfiliment of
international peace and security obligations.”® As with the EEC Treaty,
tbe definition of capital movements includes direct investment and is
consistent with the IMF definition.*

32. Cuuncil of Europe, Doc. 798, Apr. 1, 1438, para. 34,

33. Treaty Establishing the European Economic Community {Trcaty of Rome), Mar. 25, 1957,
art. 67, 298 U.N.T.S. 3, 42 [hercinalter EEC Treaty].

4. Council Disecive 88/361/EEC, June 24, 1988,

35, Id. Annex 1.

36. BAIANCE OF PAYMENTS MANUAL, supra pute 2, at 13641,

37. ORGANISATION FOR ECONOMIC COOPERATION AND DEVELOPMENT, CODE UF LIBERALISATION
OF CAPITAL MOVEMENTS (1993) [hereinafier OECD CoODE].

38. I4. ares. 1-3.

39 Aonex A of the OECD Code, which provides detailed definitions for various terms,

includes the following remarks:

The authorities of Members shall not maintain or introduce: regulations or practices
applying to the granting of licenses, concessions, or similar authorizations, including
conditions or requirements attaching 1o such authorizations and affecting the operanions
of entecprises, than raise special barriers or limitations with respect 1o non-resident (as
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Unfortunately, the eflectiveness of the OECD Code has been severely
curtailed by two factors. First, although the basic principle of the code
establishes the almost complcetely unrestricted movement of capital, the
code also permits members to ladge reservations to the basic principle in
an attached annex. Second, since the code contains no penal provisions,
there has been little incentive for strict adherence by the signatories.

As noted in the introduction, there have also been several interna-
tional agreements which, although not concerned with the admission of
FDI per se, have endeavored to improve the international legal FDI
climate by addressing a series of investor concerns, One of the first such
attempts was the creation of the ICSID, an international dispute
st.:tllemem center established specifically for the resolution of FDI
disputes. The number of signatories to the ICSID convention has grown
steadily, and the use of the ICSID as a non-partisan arbiter has become
increasingly popular.*’ Similarly, the establishment of MIGA provided
investors with increased assurance of the safety of their investments.
This has been particularly beneficial for investors considering invest-
ment in developing states, some of which have a history of nationalizing
foreign-owned firms.*' As noted above, the recently concluded Uruguay
round talks of the GATT included, for the first time, a section on
in.vestmem. Although limited in scope and the target of considerable
Frllicism, its inclusion 15 a ceay acknowledgeinent by siates of the
importance of investment issues and of the need for such issues to be
addressed al the international level *

In addition 10 the international and large regional agreeinents dis-
cussed above, there have adso been a series of smaller regional agrece-
ments concluded that reguiate FDI ang, to varying degrees, liberalize
the rules of the participating signatories. For example, a 1973 treaty

designed 1o create a common market among several Caribbean states??
included a provision that removed restrictions to the free movement of

compared Lo resident) investors, and that have the intent or 1he effect of preventing or
significantly impeding inward direct investment by nen-residents.

{4 Annex A.

4. As of October 1991, 109 states had become signatories (o the ICSID cvonvention with every
region of the world represented. See Jan Paulsson, JCSID Ackicvements and Prospecis, 6 lCSIb
Rev.—FoRreIGN Inv. 1. Rev. 380 (1991) (for further details of ICSTD’s accomplishtnems)

41. Bhihata, supra note 8, a1 68644, V

4). Ser generally Kwaw, supra note 9; Christy, supra note b4; And N

s y > 3 o for Semething C lely
Different, supra note 5, at 39-6{. / s Complect
43. The partics to the agreement are Barbados, Jamaica, Trinidad and Tobago, and Guyana
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capital among the member states, subject only to an exception on the
grounds of public order, health, morality, and national security.“

Two recent free trade agreements, one between Australia and New
Zealand,* and the above noted NAFTA between the United States,
Canada, and Mexico,* have each included provisions governing the
admission ol investment. The Australia-New Zealand agrecment, which
did not specifically regulate FDI in the initial agreement, bas since
added a protocol liberalizing trade in services, subject to a number of
reservations contained in an annex.'” The NAFTA also addresses and
liberalizes investment by stipulating that national treatment® be ac-
corded to FDI originating from any of the three signatories, subject to
certain exceptions set out in an annex.’” Moreover, the agreement also
establishes a binding dispute resolution procedure designed to ensure
full compliance and [air interpretation of the agrecmem.50

Not all regional agreements have been successful in liberalizing FDI,
however. For example, the 1973 Andecan agreement increased the
restrictiveness ol its signatories® FDI [rameworks, thereby causing con-
siderable concern amongst foreign investors.”" Although the code has
since undergone several revisions so that it is no longer particularly
restrictive,” it currently makes no atiempt to liberalize the admission of
FDI sinee it leaves FDI regulation subject to each signatories’ national
legislation.®” Similarly, a 1987 investment agreement among the Associa-
tion of Seuth East Asian Nations (ASEAN) provides for the encourage-

41 Tivcaty of the Establishment of the Caribbean Gommon Market, July 4, 1473, art. 35, 12
1L.M. 1033, 1062-63.
45. Closer Economic Relations Trade Agreement, Mar. 28, 1983, Austl-N.Z., 22 LL.M. 945.

46. NAFTA, supra nole 6.
47. Protocol on Trade in Seevices, Jan. |, 1949, Closer Economic Relations Trade Agreement,

supra noic 45, art. 2.
48, The principle of national treatment provides that governing authorities treat foreign
invesiors and foreign investment in a manner equal ta domestic investors and domestic investment.
49. NAFTA, supra note 6, aet. 1102, a0 613.
50. Jd. arts. 2003-1%, 20 694-98.

51. The current signatories to the Andean agreement are Peru, Columbia, Vencauela, Bolivia,
and Ecuador: Ghile was an original signatory in 1973 but left the organizatien in 1976. Far further
information on the original Andean agreemen, sec Richard W. Moxon, Hamonization of Foreign
Tnvestment Laws Among Developing Countries: An Interprrtation of the Andean Group Expenience, 16 J.
CoMMON MKT. STUD. 22 (1977). Sec atso F. Armstrong, Palitical Compenents and Practical Effects of the
Andean Foreign Investment Code, 27 STAN. L. Rrv. 1597 (1875}

52. The latest version of the regulations pertaining Lo FDI is Andean Group: Commission Decision
291 Common Code for the Treatmen! of Foreign Capital and on Trademarks, Patents. Licenses and Royalties, Mar.
21, 1991, avaifabie in LEXIS, Intlaw Library, ASIL File [hereinafter Drcision 29717,

53. Kd arts. 2 & 3.
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ment of FDI but leaves applicable FDI regulations subject 1o individual
national legislation.™

Despite the fact that lew agreements at either the international or
regional level have significantly curtailed national sovereignty vis-a-vis
the regulation of FDI, some progress has clearly been made. Moreover,
the fact that agreements have been negotiated and concluded on a
regular basis over the past forty years is indicative of the fact that the
regulation of FDI is regarded as an important issue by a significant
number of states. More impressive than the progress at the interna-
tional and regional level, however, is the proliferation of bilateral
investment treaties, discussed below,

2. Bilateral Investment Treaties (BITs)

BITs, used primarily to assure prospective investors of the salety of

¢d between West Germany
and Pakistan in 1959, and their popularity Has growd rapidly since—such
® Moreover, the use

state and over ninety developing states having entered into at least one,”

BITs, until recently, were generally concluded between a developed
state (the capital exporting state) and a developing state (the capital
importing state), with each party entering into reciprocal undertakings
guarantecing, at a minimum, the protection of FDI and pledging the
encouragement and creation of favorable conditions for FDL™ Although
mast BITs adhered to this form, recent BITs involving developing states
such as Thailand, South Korea, China, and Poland as the more economi-
cally developed of the two parties, indicate that the previous distinction
between capital exporting and capital importing has become somewhat
blurred.

54. Agreement far the Promotion and Protection of Investments, Dec. 15, 1987, ari. 3, 27
LLM. 612,613,

53. Jeswald W. Salacuse, BIT by BIT: The Growth of Bilateral Investment Treaties and Their Impaci on
Foreign Investment in Developing Countries, 24 INUL Law, 655, 655 (1990).

56, UNITED NATIONS CENTER FOR TRANSNATIONAL CORPORATIONS & INTERNATIONAL C:munan/fg\
COMMERCE, BILATERAL INVESTMENT TREATIES—1959-1991 (1992) [hercinafter BILATERAL INVEST-
MENT TREATIES—1959-1991].

57. Mohamed 1. Khalil, Treaiment of Foreign Invesiment in Bilateral Investment Treaties, 7 1CEID
Rev.—Fareign Inv. L J. 339 (1992).

58. For an excellent review of model BITs, see UNITED NATIONS CENTER ON TRANSNATIONAD
CORPORATIONS, BILATERAL [NVESTMENT TREATIES (1988). Ser also BILATERAL INVESTMENT TREATIES—
1959-1991, supra note 56.
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Despite their popularity, the provisions contained in most BITs have
remained rather modest and, with respect to the admission of invest-
ment, often simply codify existing national legislation.” One exception
to this general rule has been the U.S.-model BIT that includes a
provision mandating national treatment for both the admission of FDI
and its treatment once established.®® Unlike most other BITs, which
limit the effectivencss of such provisions by making them subject to
national law, the U.S.-model BIT does not include such a limitation;
instead, it contains an annex in which the parties may list those
industries excepted lrom the general principle. This method, which is
similar in form to the OECD Code discussed above, removes patential
confusion and thereby enhances transparency. Altbough the United
States has becn criticized for employing this form of BIT,®' its BIT
program has enjoyed some success, and the United States has entered
into agreements with several states, including Russia, the Czech Repub-
lic, Argentina, and Sri Lanka.

Although the popularity of BITs is indicative of the cagerness of many
states to attract FDI, it may also be attributable to the absence of an
international FDI agreement.® Morcover, the general unwillingness of
BITs to encroach upon established national law may be one explanation
for the fact that they have not been found 1o significantly affect
investment flows.®

As the foregoing review demonstrates, there has been increasing
worldwide recognition of the benefits of FDI. This realization has
created a new willingness to admit FDI and to enter into agreements
aimed at attracting FDI. Whether at the international, regionad, or
bilateral level, many states are now more receptive to the concept of
surrendering economic sovereignty in order to achieve economic growth
and to establish an investor [riendly market.

Although the political will for a GARFDI appears to be on the rise,
according to most analysis there are lingering dificrences in policy
pertaining to the admission and regulation of FDI among states. Parc 11

59. Khalil, supra note 57, at 34649,

60. For an excellent review of U.S. BIT palicy, see Kenneth J. Vandervelde, U.S. Bilateral
Investment Treaties: The Second Wave, 14 Micu. J. INT'LL. 621 (1993).

61. See Michael R, Reading, Note, The Bilateral Investment Treaty in ASEAN: A Comparalive
Anaiysis, 42 DUKE L.J. 679 (1992} (for a recent example of such criticism).

62. It has often been stressed that the absence of a mulijlateral ramework for investment
appears Lo have intensified the nced to rely on concluding bilateral investment treaties. BILATERAL
INVESTMENT TREATIES—1959-1991, supra note 56, at 105,

63. “[Tlhere is no apparent direct relationship between the number of bilateral agreements
and the volume of foreign investment fAows.” Id. at 14.
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challenges this view, however, as the examination of eleven national
legal frameworks for FDI reveals that the differences hetween states
may not be as significant as is generally perceived.

iI. National FIM CobEes

As discussed above, many states have determined that FDI is benefi-
cial to their domestic economy and should thercfore be encouraged.
Although this may bode well for the establishment of a GARFDI, a
closer examination of the particular policies employed hy individual
states is necessary in order to ascertain the degree to which a conver-
gence has occurred with respect to FDI policy and practice.

This Part of the Article undertakes such an examination by analyzing
eleven national FDI codes. Although the specific reasons for each state’s
inclusion are noted individuaily, all states surveyed share a numher of
comman characteristics that make them well suited to represent other
states in their geographic region or at their level of economic develop-
ment. All states examined adhere to a [ree market economic approach,
are members of the WTO, and have adopted policies encouraging FDL"*
Furthermore, each state has in recent years enjoyed a relatively high
degree ol political stability, particularly from an economic pcrspeclli\.rc,65
and each state has proven 1o be highly successful in attracting FDI, often
through a combination of an attractive market size for invesiors and its
FDI policies and legal [ramework.

Although the laws and regulations discussed [or each state are
complete and up to date as of April 1994, the analysis should not be
regarded as a comprehensive legal guide.® Since the focus of this Article
is the admission and establishment of FDI, many other regulatory

64 The use of this criteria should nut be taken tu suggest that FDI docs not oceur in states
that do not eamplay Iree market pulicies er are nat members of the WTO. The Peaple’s Republic of
Ching, whieh has recently been among the world's leading recipients of FDL is an excellent example
tuthe contrary. However. it is assumed that states that have embraced such policies and have shown
A wilhngness to enter into e rnational economic ageeements in the past would be more receplive
1o the pessibility of encering into a GARFDI

55, Although polincal stability is nat 2 prerequisite for FDI, past investment trends indicate
that mvestors are more likely (o invest where there are assurances that the legal or paolitical
framework is nat likely (o wndeego radicat alteratian. For this reason, Russia, which, should it solve
215 pelrtical difhenlties, would be 2 papular destinatian for investors, has been excluded from ameng
the states examined in this survey.

06. Throughoul the survey, the English version of the relevant legislation has been osed. This
is the original 1cat for the Unaited States, Canada, the United Kingdam, and Nigeria. For the
remaining states, 1U1s a translation from the original and, should any issues of interpretation arise,
the original language version should be cansulted.
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issues, including dispute settlement, investment incentives, and industry-
specific regulations are beyond the scope of this Article. Where avail-
able, however, further references are provided so that a more detailed
study may be undertaken for a particular state.

For sake of ¢larity and case ol comparison, the states are grouped by
geographic region. Each state’s discussion is outlined similarly to assist
the reader in comparing the various legal [rameworks and to allow for
conclusions to be more easily drawn in Part IIL%” Each section hegins
with a briel description and comparison of the state’s market size, its
past inward FDI flows, and its most recent approach and policy toward
FDI.

Following this general discussion, the legal ramewark is examined.
Since virtually all states employ a notification and/or prior approval or
review procedure,™ each section analyzes the specifics of these proce-
dures, including the following:

(a) which ministry or agency regulates the FDI review process;
(b) whether a distinction is made between greenfield investment
and FDI by acquisition;

(c) the definition of a foreign investor;

{d) time issues, such as prior or post notification of the FDI and
the time permitted for official review;

{e¢) the information required for submission by the foreign
investor to the administering authorities;

() the issues to be considered by authorities in the revicw process;
(g) the criteria for rejection of FDI; and

{h)the availability of an appeal.

The final issue addressed in the section is a review ol industries which,
either through complete prohibition or through limitations on permit-
ted holdings, restrict participation by loreign investors. Such resiric-
tions may arise as a result of rules contained within the national FDI
code or, as is often the case, from scparate, industry-specific regulations.
As the particulars pertaining to such industry-specific regulations arc
beyond the scope of this Article, this aspect of the analysis is limited to a
listing of those industries that are restricted, accompanied by a discus-
sion of any peculiarities.

67. For a briel, chart-fTorm comparison, the reader's auention is called 1o Appendix A, which
contains a charl contrasting cach state’s appraach to several FDI jasues.

68. The tcrms approval and review are used interchangeably throughout the survey, since
whichever s mandaled, the effect on the foreign investor is the same.
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A.  North America
I. United States

As the world’s leading recipient of FDI and its largest investor, the
United States may have the most 10 gain from a GARFDL™ According
to Commerce Departmient statistics, in 1990 the United States at-
tracted US$29.97 hiilion in FDI, the highest figure among the eleven
states surveyed.” With a population of over 250 million people and one
af the world’s highest per capita GNP figures at US$22,240,” it is not
surprising to find that the United States represents perhaps the single
most important market for foreign investors,

The U.S. framework for the admission of FDI is among the most
liberal of the eleven states surveyed. Unlike most states, there is no
single FDI code. Vlrlually all investment is both permitted and not
subject to review.”® There are exceptions to this general rule, however,
since a procedure for notilication exists for all FDI and certain FDI may
be reviewable.

The requirement to notify all FDI arises from the International
Investment and Trade in Services Survey Act, 1976 (IITS5A)." Adminis-
tered by the Commerce Department, IITSSA mandates that all FDI
involving a direct or indirect foreign participation of at least a ten
percent holding be reported within forty-five days of establishmene.”™
Furthermore, IITS5A requires foreign investors to submit periadic
reports, on enher an annual or quarterly basis depending on the size of
the entity.” These notifications are for statistical purposes only, and no
review ol the investment is conducted by the Commerce Departmeni.

Potentially more significant is the review process, which arises as a
result of the Exon-Florio amendment to the Defense Production Act.”®

69. JULIUS, supra note 3, at 44

70. U.S. CoMMERCE DEPARTMENT, FOREIGN DIRECT INVESTMENT N THE UNITED STATES: DETAIL
FOR HISTORICAL-COST POSITION AND BALANCE GF PAYMENTS FLOWs (1990}

71. Al population and per capita GNP figures cited herein are as of the end of 1991 and are
taken from INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT & WORLT BANK, WORLD

2 »
DevELOPMENT REPORT 1993 238-39, 282-83 (1993) [hereinafiec WORLD DEVELOPMENT REPORT].

72. See [ M. Bamseau & MW, ANsLie, A GUIDE TO FOREGN DIRECT INVESTMENT 1N THE UnrTeD
States (1992) (for a comprehensive guide to the laws and regulations pertaining 1o FDI in the
United States).

73, 22U.5.C 8§ 3101-08 (1994)

4. There is, however, a small exception made for agricuttural land under 200 acres in size and
for acquisibions where the asset value is under US$1 miHion.

73 BARBEAL & ANsilE, supra note 72, at 46

76. 50 ULS.C. App. § 2170 (1994). See Patrick L. Schmidt, Exon-Florio: A Primer for Foreign
Investors and Forrign Leaders Doing Business in the United States, 20 INT'L BUs, Law. 485 (1992) {for
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Enacted in 1988, the rule applies exclusively to foreign acquisitions of
domestic firms engaged in defense related industries. Foreign investor is
defined by ascertaining whether the investing entity is “controlled” by
foreign interests. The definition of cantrol involves an cvaluation of the
power to cause decisions to he taken (de facto control), rather than
deeming as control a specific percentage of ownership (de jure control).
The ceview is administered by a specially created agency, the Commit-
tee on Foreign Investment in the United States (CFIUS), which is
headed by the Treasury Dcpartmcnt but is comprised of representatives
from various departments,”’

Unlike many review pracedures, reporting to CFIUS is optional rather
than mandatory. There is considerable incentive to report, however,
since failure to do so leaves CFIUS free to investigate and potentially
unwind the transaction at any time. The information required to be
submitted to CFIUS includes biographical information of the persons
invcsting,’" a summary of the transaction, a description of the assets
being acquired, and future plans for the enterprise. Once reported,
CFIUS has thirty days to act or else the acquisition is deemed approved.
Should CFIUS determine that further review is warranted, an addi-
tional forty-five day period may be used toconduct further investigation.”

The sole criterion used in canducting the review involves a determina-
tion of whether the acquisition threatens to impair national security.”
Should CFIUS make such a determination, the President is required to
review it and provide final approval for the unwinding or blockage of the
transaction within fifteen days. There is no appeal process provided for
in the statute.”

In addition to these notihication and review procedures, there arc a
number of industries that restrict foreign participation. The most
plomlncnl restricted industries include: atomic energy, broadcasting,
air and land transport, and shipping. ® Furthermore, the banking and

further details on the Exan-Florio amendment); see also Evan Berlack & Hendrik Gordenker,
Exon-Florio—Amended but Still Unclear, INT'L CORP. L., July-Aug., 1993, at 36.

77. BARBEAU & AINSLIE , tupra note 72, at 27-29.

7B. Biographical information, which is required by virtually every state in this survey, refers 1o
1he following information: name, address, official corporate documents, and name and address in
the investing state. Depending on the scate, it may also include the local name of the person
accopling legal service and the names and addresses of members of the board of directors or senior
management officials.

79. BARBEAU & AINSLAE, supra note 72, ay 27-29.

BO. Id.

Bl. H.

B2. Id ar 31-33.
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LAW & POLICY IN INTERNATIONAL BUSINESS

resident individuals or corporations, or those Portuguese corporations
that, through a holding in capital or by any other means, should be
considered economically connected to a non-resident individual or corpo-
ration.'"®

Law 197 utilizes a combined notification and approval framework. All
FDI, with the exception ol those investments subject to the investment
incentives program, must be notified to ICEP priar to establishment.'!’
Investors are required to submit to ICEP biographical information,
details on their main activities and financial participation, and the FDI's
objectives.''? Applications submitted by EU nationals may anly he
refused on the following grounds: if the FDI encroaches an the excercise
of public authority; if it affecis public order, security, or health; if it
relates to the production or trade of weapons or ammunition; or if it
contravenes any law.''? Moreover, applications submitted by non-EU
nationals may be assessed on the basis of the FDUs effect on the
Portuguese economy. This asscssment takes a varicty of factors into
consideration, including the creation of new jobs, the introduction of
hew technologies and professional training, the improvement of Portu-
guese natural resources and domestic products, and the reduction of
industrial pollution.'"* ICEP must render its decision within two months,
and failure to do so is deemed approval.''” If ICEP rejects the applica-
tion, there is no appeal process available, and the application may not be
resubmitted lor consideration.''®

Law 197 does not specily any industries specifically restricting foreign
participation. However, Portugal has lodged reservations with the QOECD
restricting [oreign participation in several industries, including cinema,
flag vessels, travel agencies, banking, and insurance.'!’

Portugal’s FDI code provides another good example of a [ramework
that balances the need to attract FDI with the desire to regulate it in
certain instances. Law 197 is investor friendly since there are only
limited restrictions tu FDI and the criteria upon whick bureaucratic
decisions are made are readily transparent to foreign investors,

1O i art. 2(1).

10Y. £ art. 5(1).

112. Prior Declaration of Foreign Investment, Form A.
113. Law 197, ar1. 7.

114, Xd ant. 4.

115. Id ari. b.

116. K. ant. 7(3).

117 GECI Codr, supira nute 37, Annex H
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3. Poland

Puland, with one of Eastern Eurape’s largest populations at 38.2
million people as weil as a strategic location,’'® is among the most
popular destinations for FDI in the region.'' In lact, despite a low per
capita GNP of U$%1,790 and debilitating economic reforms, Poland still
attracted the second highest level of FDI in Eastern Europe in 1991'%°
and, after further liberalizing its legal framework, nearly doubled
inward FDI in 1992.'%'

Poland's FDI system is regulated by a single code, the Law on
Companies with Foreign Participation.'** The 1991 Law is administered
primarily by the Ministry of Ownership Transformation (MOT), al-
though the newly created State Foreign Investment Agency (PAIZ) also
plays a role in attracting and assisting foreign investors. The 1991 Law
does not distinguish between greenfield investments and acquisitions,
and it delines forcign investor on the basis of control, in this casc either
voting control or the power to appoint or dismiss a majority of the
company’s managing body.'**

Although the 1991 Law does not contain an explicit notification
process, the procedure for the creation of a company in Poland con-
tained in the Commercial Code, while a lormality, acts as such since it
involves submitting biographical information, the company’s statute,
and a valuation of any non-monetary contributions by the [oreign
investor.'?* Moreover, the MOT is entitled to request that further
information, including documents relating to the financial status of the
investor and expert opinions on the investor or the FDI agreement, be
submitted within thirty days of notification.'*®

The approval process established by the 1991 Law is considcrably
more significant, however. The 1991 Law mandates that FDI engaged in
the operation of harbors and airports, real estate, delence, the wholesale

118. Poland maintains borders with six countries, including Russia, the Ukraine, the Czech
Republic, and Germany.

119. Wosip DEvELOPMENT REPORY, supra note 71, at 239,

120, Poland attracied US$291 mitlien in FDLin 1991, Id. at 283,

121, STATE FOREIGN INVESTMEN]T AGENCY (PAIZ), PROMOTING FOREIGN INVESTMENT IN POLAND
(1993). Ser Z. Dopasiewtcz, FOREIGN INVESTMENT 18 EasTERN EUROPE 42-45 (1992) (for further
details vn 1he histerical regulation of FDI in Paland), see also David Gordan, The FPolisk Foreign
Investment Law gf 1990, 24 [no't. Law. 335 (199,

122 Law on Gompanies with Curcign Participasson, June 14, 1991 jhercinatier 1991 Law].

123. 14 ar1. 7(2}.

124, M. Orzelski. A Flesible Framework for Developmient, INT'1. CORP. L., Mar, 1992, a1 37.

125. PAIZ. PERMISSION FOR CREATING & CoMpany (1493).
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trade of imported consumer goods, and legal services, obtain prior
approval from the MOT.'*® By implication, FDI in ali other industries
may be established withoul prior approval, although industry-specific
regulations may require that separate permits be obtained.

The MOT must render its decision within two months of submis-
sion'?” and may request that additional information, such as documents
or expert opinions pertaining to the financial condition of the investor,
be submitted."® The MOT may only reject an application on the
grounds that the investment would threaten state economic interests or
state security or defence. Moreover, refusal on the basis of economic
interests must be accompanied by a factual justification,’®® and the approval
may be granted subject 1o the imposition of operating conditions. ™

In addition to the industries noted above, there are several other
industries that restrict forcign participation due to industry-specific
legislation. These include air, sea, and land transport, the music and
film industries, banking, insurance, and certain aspects of the mining
industry, "'

With the 1991 reforms and the creation of a state agency charged with
the task of facilitating FDL, Poland has clearly indicated 10 investors that
it is anxious to attract FDL Tis current legal lramework permils
investment in most industries without burcaucratic intecference, and
where appraval is mandated, the regulations are typical of those found
elsewhere in this survey.

C. Arsia

l. Japan
Although it is Japan’s trade surplus that often captures headlines,
Japan’s investment surplus has also angered its economic competi-
1ors.'* While Japan emerged as one of the world’s leading sources of

FDI during the 1980s, inward FDI did not keep pace, resulting in an
enurmous investment imbalance that further heightened tensions

126, 1991 Law, art. 4(1).

127, Id. art, 18,

128, Id art. 4(1).

13 I ar, b2

130, Jd ar, V6.

Vi KPMOG, INvesTMeNT v Porasn 74 (2d ed. 1993).

132, Japan atteaened US$108 billion of FDU i B2, cesultiog inoao investment sarplus figase
of 8.3, a decrease from 9.5 in the previous year. The B.3 figure means that there was 8.3 1imes mure
outward Japanese FDf than inward FDI for the year. Yo Makino, Qvevseas Direct Investment Falls for

Third Year, NIKREI WI'P.KI,Y,_]IIIII‘ 7,199, a3 N
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between Japan and its competitors.'** Moreover, the lack of investment
is somewhat surprising since Japan, with a population of 123.% million
people and a per capita GNP of U5326,930, has one of the world’s largest
and wealthiest populations, making it an ideal market for FDL'**

Historically regarded as protectionist, the Japanese regulatory frame-
work underwent reforms in 1980 and 1992 that improved the situation
considerably. FDI is regulated primarily by the Foreign Exchange and
Foreign Trade Control Law (FECL),"* which is administered by the
Ministry of Finance (MOF). The FECL daes not distinguish between
greenfield investments and acquisitions, provided that the acquisition
constitutes a minimum of ten percent ol the domestic company’s
shares.'* The FECL defines forcign investor on the basis of control and
includes in the definition holdings of [ifty percent or more of the
company in quéstion or instances where foreign persons comprisce a
majority of the board ol directors,""’ :

The FECL utilizes both a notification and an approval procedure. All
investments oot requiring approval must be notified within hiteen days
of establishment. The information to be submitted to the MOF is the
same for both the notification and approval procedures and includes
biographical information and the reason tor, objective, and value of the
investment, "

FDI is subject to prior approval if it is categorized in one of three
groups causing apprehension.139 The first group includes investments
that imperil national security, disturb the maintenance of public order,
or hamper the protection of the general public.'" The secand group
involves investments in those indusiries for which Japan has lodged a
reservation with the QECD, including agriculture, forestry, fisheries,
mining, oil, and leather,'" The third group applies to foreign investors
resident in a state that does not grant Japanese investors reciprocal

investment rights.’*

133, See Michacl A, Geist, Foreign Direct Investment in Japan: A Guide to the Legal Framework, 9
BANKING & Fin. L. Rev, 305 (providing details on the investment surplus, as well as a detailed
examirittion af Japan'y current legal ivamewnrk for FDIY; see also Myysuo MATSUSHITA, INTERNA-
rioxat TRANE AND COMPETTTION [aw 1¥ Japan [H1-271 (1993),

134, WoRLD DFveraemENT RIPORT, supra note 71, a1l 239,

135, Liw Ne. 228 of 1944, as araended {hereinafior FECL].

136, fd. arc. ()

F37. & arn Me( 1)

138, FECL Cabinet Order Nw, 354, art. 3(4) (1991).

139, FECL, ar. 27,

190, Cabinet Creler Neo 354, et 3(1) ().

141. Id. arv, 3(1)(b).

142, Ordinance Cancerning 1irret Dimmestic Investments, Final amend., Dec. 21, 1991,
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If the FDI falls under one of these groups, an application for approval
must be submiitted at least three months prior to the intended date of
establishment. The MOF may approve the investment within thirty
days, or, if it determines thad further investigation is warranted, delay
its determination for up to five months.'** The MOF is required to
commence an inquiry should it suspect that the FDI might imperil
national security, disturb the maintenance of public order, hamper the
protection of the general public, or adversely and seriously affect the
Japanese economy.’ This last condition has in the past been inter-
preted broadly, leading some analysts to express concern over the power
exercised bv ministry officials in the form of administrative guidance.'*
If the MOF rejects the application, there is no appeal process available
to the foreign investor.

In addition to the FECL, numerous industries are subject to industry-
specific legislation resulting in restrictions on foreign participation.
These include, in addition to the OECD reservations noted above,

broadcasting, air and sea transport, telecommunications, petrolewm,

- - 14t
banking, and insurance. ™

Japan’s attempts to improve its legal ftamework for FDI have resulted
in a system that compares favorably with others surveyed herein. The
post-notification procedure is similar to those used elsewhere, and,
although the approvai procedure is lengthy, the standards under which
an investment may be rejected have been made relatively transparent.

2. South Korea

One of the four dragons of Asia,"’ South Korea enjoyed the world’s
highest economic growth rate in the mid-1980s and consequently be-
came a highly attractive market for investment."*® Furthermore, with
one of Asia’s largest populations at 43.3 million people and with a per
capita GNP of US$6330, it is ncarly ready to join the high income group

of states."*"

South Korca’s cconomic policies have often mirrored those of its

143, FECL. art. 27,

144 Jd art. 27(3).

145, Nee genevally Gieise, supra note 134

146, fid.

147, Thr viber vhrer dragons are Hong Kong, Singapore, and Taiwan.

148, Sicphen F. Hayward, Foreign fnvestment and Licenstng in Korea, 23 U. Brut. Colum. L. REV.
405 {1989} Somh Korea atiracied US$1.12 billion in FD{ in 1991, WORLD DEVELOPMENT REPORT,
sapra nolc 7], a1 243,

139, WORLD DEVELOPMENT REPORY, cwpra note 71, a0 23%
*
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neighbor Japan, and its legal framework for FDI is na exception. Until
recently, South Korea was very restrictive toward FDI and, despite
significant reforms to the legal framework in 1993, investors remain
critical.”™ The admission of FDI to South Korea is comprehensively
regulated by the Foreign Capital Inducement Act (FCIA)."® The FCIA
is administered by the Ministry of Finance (MOF) and is the maost
restrictive and complex framework of those surveyed herein. The FCIA
docs not distinguish between greenfield investments and acquisitions,
and foreign investors are broadly defined as companies organized under
foreign legislation.'*

The FCIA utilizes a combined notification and approval procedure
whereby all investments must be notified and, under certzin circum-
stances, may also be subject to the MOF’s approval. Unlike all other
notification procedures surveyed however, South Korea'’s notification
procedure is also, for all practical purposes, an approval procedure since
notification may be rejected.

Naotification must take place prior to the establishment of an enter-
prise," by submitting to the MOV biographical information and
business plan.'* The MOF has thirty days to determine whether to
accept the notification or request that #t be reviewed for an additional
thirty days by a special committee.'”® The MOF will reject the notifica-
tion if it determines that the proposed investment may: threaten
national security, public order, or the protection of public morals: affect
the ability to fulfill international peace and security agreements; tessen
the protection of national health or the environment; or result in
monopolistic pricing or other anti-competitive behavior.'™ If the MOF
rejects the notification, the foreign investor is entitled to respond 1o the
rejection and to enter submissions on its own behalf.'*’

The FCIA’s approval procedure operates in much the same maaner.,
Although the FCIA broadly details the types of industries subject to

130 Foreigners Cool to Seoul, INTL HERALD TRi8., Mar. 3, 1994, at |5. Ses Hayward, supra note
148, at 406-22 (for a historical review of South Korea’s FDI framewark and policies), See elso
Chan-Jin Kim, Foreign Investment Law of Korea, in BUSINESS Laws t~ KOREA 186 (Chan-Jin Kim ed., 2d
ed. 1988).

151. Law No. 1802, Aug. 3, 1966, as amcnded [heveinatier FCIA|

152. Id. art. 2(1}.

153. Id. art. 7, para. |.

154. FCIA Working Rules, art, 2.

155. FCIA, art1. 7(2).

156, FCIA Enforcement Decrec. art. 742},

157. Id. act. 7(3)
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approval,’™ attachments to the Regubations on Forcign Investment'™®
provide detailed lists of industries that restrict foreign participation
ar are subject to prior approval. Among the industries suhject to prior
approval are retail stores, telecommunications, insurance, health, pub-
lishing, and mining. The FCIA’s approval procedure is identical to the
notification procedure as the MOF has thirty days to review the applica-
tion and to make a determination. The MOF’s decision is based on
the criteria noted above as well as an analysis of the investment’s

influence on domestic industries and relation to internal and external
161

160

policies.
South Korea's current FDI legal framework is the most complex and
restrictive of the eleven states surveyed. Nevertheless, South Korean
officials have expresscd a desire to further deregulate the current
structure and are apparently concerned about the recent drop in inward
FDL'* Moreover, although the [ramework is complex, the basic struc-
ture of notification and approval mirrors many others surveyed hercein.

3. Thailand

Onc of the fastest growing economies in the world, Thailand is the
third dargest state in the ASEAN with a population of 57.2 million.'"?
Located in the heart of South-East Asia, Thailand provides close links to
newly opened states such as Vietnam and Cambodia and has managed
to attract a significant amount of FDL™

FDI is regulated by two statutes operating in tandem. The Alien
Business Law (ABL}'® outlines thosc industries that restrict foreign
participation, while the Investment Promotion Act {IPA)'® establishes a

158. This list includes public works projects, investments related to health, the environment,
and morals, and those investments using excessive energy ar producing heavy pollution. Id. art. 10.

159. Regulations on Foreign Investment, Mar. 1993,

160. These industries include education, defense, and banking.

161. FCIA, are. 7(3).

162, Foreigners Coof to Seoud, supra note 150, at 5,

163. Thailand’s per capita GNP is US§1570. WORLD DEVELOPMENT REPORT, supra note 71, at
238.

=

164, In 1991, Thailand attracted US$2.05 hillion in FDI, the second highest figure in the
ASEAN. Id. a1 282

165. National Executive Council Announcement No. 281, Nov. 26, 1972 [hereinafter Announce-
meut No, 2811,

166, Envestment Promotin Ace B 2520 (1977), as amended by Invesiment Promotion Act

(No. 2) B.E. 2534 (1991) [hcrein'aftcr IPA].
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procedure for the review of such investments.'”” The administration of
FDI is conducted jointly by the Office of the Board of Investrnent
(OBOI), which is comprised of representatives f[rom various ministries,'®
and the Department of Commercial Registration {(DCR), a division
within the Ministry of Commerce. Foreign investors are defined as those
who own over fifty pereent of the capital of the investing company, or
instances where over filty percent of an investing company’s sharehald-
ers are foreigners, regardless of their cumulative capital holdings.’®

Thailand does not employ a notification procedure; only those invest-
ments subject to approval must comply with the ABL. The ABL covers
foreign participation in virtually all industrial sectors, dividing invest-
ment into three categories: Category A, which is always restricted;
Category B, which is generally restricted hut for which an approval may
be obtained from the OBOI; and Category G, which is generally
restricted but for which an Alien Business Licence may be obtained.

Category A industries include real estate, accountancy, law, advertis-
ing, and construction. Category B industries include retail stores, domes-
tic air, land, and sea transport, hotels, forestry, fishing, publishing, and
many types ol manufacturing. In order to obtain the OBOI's approval,
the investor must apply for a promotional certificate, entitling it to both
the necessary approval and Lo investment incentives. In its determina-
tion, the QBOI considers factors such as the prospect that the invest-
ment will expand the domestic market, foreign currency considerations,
and anything clse deemed retevant.'™ Depending on the size of the
investment, the OBOI must respond within sixty or ninety days ol
submission,'”" and conditional approval may be granted.'”* Although no
appeal process is provided for in the IPA, an OBO1 publication indicates
that appeals are possible, provided that they are submitted within sixty
days of the decision being rendered.'”

Category C industries include all scrvices not listed under A or B and
a wide range ol manulacturing industries, In order Lo obtain an Alien
Business Licence, the ABL stipulates that an application must be made
to the DCR, which dctermines whether te grant the license based on the

167. See C. CORDIER ET Al., Titalanix: Guine 10 Busingss asp InvesMenT (1986) (for a
comprehensive guide to investment in Thailand}.

168. 1PA §6.

16%. Anncuncement No. 281, supra note 165, cl. 5.

170, IPA§ I8,

171, QFFICE OF THE BoOagD OF INVESTMENT, A GUIDE TO INvESTING IN THaiaso 41(1993}
[hereinafier A GUIDE TO INVESTING 1N ThAnAND].

172. TPA § 20.

173, A GUIDE 10 INVESTING IN THANAND, supra note 171, an 42,
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amount of deht financing in the project and the proportion of Thai
involvement. Although no guidelines are provided as to how much Thai
involvement is necessary, many licenses are granted on the condition
that after a certain period of time Thai and foreign participation will be

at least equal.'”* There is no time period prescribed for the rendering of

adecision, although an appeal procedure is available should the applica-
tion he rejected. '’ _

Although Thailand has a well developed investment incentive pro-
gram, the ABL, which governs virtually all investment, remains some-
what restrictive and outdated. The procedures employed by Thailand
have much in commaon with other systems; however, loreign participa-
tion remains restricted in a significant numher of industries.

D. Latin America
1. Argentina

The third largest state in Latin America with a population of 32.7
million,'’® Argentina for many years restricted FDL'"" However, it
recently aholished all investment rtestrictions and has established a
framework that is the most liberal of those surveyed. Although the latest
legislation enacted in September 1993 lacks detail, it provides investors
with a clear and uncquivecal indication of Argentina’s commitment to
attract FDL'™

FDI is governed by Decree 1853'™ and is administered by the Seere-
tary of Commerce and Investment (SCI}, a division within the Ministry
al Economy and Public Works and Services.'™ Foreign investors are
defined on the basis of controlling interest, herein deemed to be forty-
nine percent or more of capital or a majority of sharcholders." Decree
1853 applies equally to greenhield investments and to E.:cmlisili()ns.lH2

174. ABL Ministerial Reguiation § 8.

175. Announcement Na. 281, supra note 165, ¢l 12

176. WORLD DEvELOPMENY REPORT, supra nate 71, a0 239, Per capita GNP is US$2790. I4,

177. Bernardy E. Duggin & Grisclda Lambertini, Argentina, in INVESTING ACROSS BORDERS,
supra note 101, at 3-6.

178, Argemting auracied US$2-4 billion in FDL in (99}, (he second highest figure in Latin
America. WORLD DEVELOPMLN T REPORT. sigpra note 7). Ser alio Maciet, Norman & Asociados, Setiing
Up @ Business in Argenting, B I51°1 CoMpaxy & Comvrreiar L Rev, Supp. i-viii (1993) for a good
review of the legal frameworh for establishing a businesy in Argentina),

179. Decree 1853, Sept. K, 14493,

180 Fd. art. 9.

18E. Decree 1852, Sept. 8, 1993 (arcompanying 1egulations), agt, 2.

182 Id.
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Decree 1853 provides that all industries are open to foreign invest-
ment without notification or prior approval.’® This new decree abol-
ishes an carlier system of prior notification and has limited the SCI's
duties to gathering statistical data.'"* Notwithstanding this complete
liberalization, several industries restrict foreign participation due to
industry-specific regulations, including mining, oil, gas, fishing, forestry,
broadcasting, banking, and insurance, '

With virtually no administrative restrictions or involvement, Argenti-
na’s FDI framework comes the closest among those surveyed to granting
foreign investors unqualified national treatinent. Its desire to attract
FDI is apparent [rom its liberal legal framework and, although the
framecwork is new and untested, it provides investors with the assurance
of an investor [riendly market.

2. Mexico

Having adopted new liberal economic policies, Mexico has become the
largest tecipient of FDI in Latin America.'®® Mareover, with a large
population of 83.3 million people, a rapidly increasing per capita GNP,™
unimpeded access to the U.S. market, and a nmew FDI regulatory
framework, Mexico promiscs 1o be a leading host to FDI lor the
foresccable future.

The most recent revision to the FDI framework carne in 1993 with the
promulgation of a new Fqndgn—hmws The 1993 Act is
essentially a codification of the 1989 Regulations,'® which had becn
criticized for lacking lcgal weight and for violating the now abolished
1973 Forcign [nvestment Act."™ The 1993 Act is admiunistered by the

183, Decrec 1853, art. 2,

184, 1. arc 10,

1HS. MiINGs Y OF FCONOMY AND PUBLIC WORKS AKD SERVICES, ARGENTINA: A GROWING Cutin-
TRY 24-28 (1993},

186. Mexicn ariracted USS4E.76 billion in FIM in 1991, WORLD DEvELOPMENT REPORT, supra
note 71, a1 283, See generally Fernando Heftye Etienne, The New [nvestment Opportunity. Mexico, 46
Buir. 1N Fisear, Doc. 419 {1992) Hor a goad review of Mexico's new ecanomic policies).

187. Mexico's per capita GNP is US$303, the highest in Lavin Amierica. WORLD DEVELOPMENT
REPORT, supra note 71, at 239

188. Foreign Investment Act of 1993, Dec, 27, 1993 (Basham, Ringe & Correa, S.C. trans.}
[hereinafier 1993 Act].

189. Regulation to the Law w Promote Mexican livestment and Regulate Foreign Invest-
ment, May 16, 1989 (Hoagland y Jauregui Abogados Irans.).

190. Law To Promote Mexican [nvestment and Keguiate Fureign Investment, &ar. 4, 1973
(repealed) (translation reproduced from FORFIGN INVESTMPNT LEGAL FRAMEWORK AND [13 APHLICA-
TOK (1986)). See generally Hope H. Camp et al., Foreign Tnvesiment in Mexico from the Peripective af the
Foreign Investor, 24 §T. MarY's L.J. 775 (1993) (Tur a historical review of Mexican FDI poluy).
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National Commission of Foreign Investments (NCFI), an agency com-
prised of representatives from several government ministries.'' It does
not distinguish between greenfield investments and acquisitions and de-
fines foreign investors simply as those entities that are not Mexican.'#

The 1993 Act establishes a dual notification and approval procedure
under which all FDI must be notified and certain FDI must also receive
prior approval. The notification procedure, which is for statistical pur-
poses only, requires investors to register their investment within forty
working days of establishment by submitting biographical information
and the approximate amount of the investment to the National Registry
of Foreign Investment.'” Furthermore, investors must update their
notification on an annual basis by submitting updated financial informa-
tion,'™

The prior approval requirement is based both on the FDI's industrial
sector and on the percentage of foreign ownership in the investment.
The 1993 Act lists those industries that are reserved exclusively to the
Mexican g()vcrnmcnt,“"’ reserved exclusively to Mcxicans,"m limit for-
eign participation to a maximum of forty-nine percent,'” or require
prior appraval for foreign participation exceeding forty-nine percent.'”
Furthermore, where the foreign participation in an FDI projeet, regard-
less of the industrial sector, exceeds cighty-five miilion pesos and
forty-nine percent ownership, prior approval is mandated.'™

Once an application lor approval has been submitted, the NCFI has
forty-five working days to make a determination; if no decision has been
rendered by that time, approval is deemed granted.*™ The NCFI
evaluates the proposed FDI on the basis of the lollowing criteria: its
impact on employment, technological contribution, compliance with
cnvironmental legislation, and general contribution 1o Mexico’s competi-

191. 1993 Act, art. 23,

192, fd. are, 2

193. id. ares. 32,33,

194, fd. arc. 35.

195. These industries, which are unchanged from the 1973 Act, include petroleum, electricity,
telecommunications, and atomic energy. Id. are. 5.

196. These industries inctude Jand transpori, bruadeasiing, development banks, and retail
gasoline sates. Jd. art, 6.

197. These industries include: air transport, which is limited to 25 percent; banking and stock
arket services, which is limited to 30 percent; and insurance, publishing, fishing, cable 1elevision,
basic 1elephone service, and marine transport. Id. arc. 7.

198. These indusiries include education, legal services, cellular phones, oil and gas drilling,
and port services. Id. art. 8,

199. fd. are. 9.

20. fd. art. 28,
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tiveness.?’! Moreover, the NCFI may reject any application on national
security grounds.” The 1993 Act does not provide for an appeal process
should an application be rejected.

Although Mexico has made significant progress in liberalizing its FDI
framework, the foregoing demonstrates that it is still faicly restrictive
with regard to foreign majority ownership.”™ The procedural aspects of
notification and approval now compare favorably to other systems
surveyed, however, and Mexico has pledged to undertake further re-
forms in the coming years.

E. Africa
1. Nigeria

Although Africa is host to only a small percentage ol total interna-
tional FDI, numerous states are endeavoring to improve on this record
and attract investment.”™ The poorest of the states surveyed hercin
with a per capita GNP of only US$340, Nigeria has been selected to
represent Alflrica since it has the continent’s largest population at 99
million people and is its leading recipient of FDL.2*

Nigeria’s FDI (ramework is governed by two statutes, both of which
were liberalized in the late 1980s and work in conjunction with one
another. The Industrial Development Co-ordination Act™ established
the Industrial Development Co-ordination Committee (IDCC), which is
beaded by the Ministry of Industries®” and provides investors with
one-stop shopping as it is respensible for granting alt approvals related
to the establishment of FDIL

201, Id. art. 29.

202. Id art, 30.

203. Since several industries, such as telecommunications and land transport, are scheduled 16
be kiberalized before the year 2000, there is some reason for optimism. Morcover, even where an
investnent is reserved exclusively For the State or jor Mexicans, there may be limited cxeeptions
contained within an industry-specific statute permitting some foreign participation. For further
details see MA. Vega & RJ. Diez, Mexico Revamps Foreign Investment Lawws, INT'L Corp, L., Feh. 1994,
at 37

204, 1n addition (o Nigeria, states suc‘ll as Namibia, Tanzania, and Zambia have all, o recent
years, revised their FDI framewnrks in order to attrace FDL

205. Justice Niki Tobi of Nigeria’s High Court notes: “[Nigeria] is the largest African Gouwnary
[sic] with probably the Jargest concentration of foreign investment potentialities with viable and
adequate financing.” Niki Tobi, Legal Aspects of Foreign Investment and Financing of Energy Products in
Nigeria, 14 DALHOUSIE L.J. 5 (1991). Nigeria attracted US$712 million in FDI in 1991, Worin
DEVELOPMENT REPORT, supra nete 71, at 282,

206. Industrial Devetopment Co-ordination Act, Sept. 30, 1988, ch. 178 [hercivafeer IDCA).

207. 14 §2.
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The other relevant statute is the Nigerian Enterpriscs Promotion Act
(NEPA).*™ The NEPA provides that, with the exception of lorty indus-
tries listed in an annex, all industries are open to foreign investment. ™™
However, even this exception may be overridden if the investment’s
value exceeds twenty million Nigerian naira.”' The NEPA applies only
ta greenfield investments and defines foreign investors simply as anyone
wha is not Nigerian.”"'

The Nigertan FDI framework does not require notification since all
investments are subject 1o prior approval. Ali FDI applications, which
must include biographical information and a certificate of incorpora-
tion,2'? are to be submitted to the IDCC, which must render a decision
within thirty days of suhmission.”"* According ta a 1990 Industrial Policy
paper, as part af the approval process investars are required to obtain a
business permit, an approved status to ensure that imported capital may
be repatriated, and investment guarantee approvals.?'* There are nei-
ther guidelines detailing how the IDCC arrives at a decision nor a
provision lor an appeal process.

Although Nigeria has liberalized ixs FDI policies, the current frame-
work still suffers from a lack of transparency. In theory, provided the
investment is of a certain size, there are no restricted industries,
However, the absence of details regarding the decision-making process
may discourage some invesiors.

I1l. THE FRAMEWORK FOR A GARFDI

As the foregoing survey demonstrates, although no two FDI frame-
works are identical, the convergence of FDI policy has led to significant
similaritics in the standards and procedures applied Lo the admission of
FDI internationally. All eleven states surveved have adopted general
policies of permitting FDI subject to certain exceptions (a positive
framework) rather than adopting general bans on FIM with permitted
exceptions (a negative framework). Moreover, the almost uniform use
of a notification and/or prior approval pracedure further demonstrates

J08. Nigerian Enterprises Premotion Act, Dec. 29, 1989, ch. 303 [hereinafrer NEPA).

204 This fist wcludes many sypes of manufacturing, retail stores, publishing, broadcasiing,
travel agencies, advertising, and domestic transport.

210. NEPA, § I

211 Id §17.

212, INVESTING AcCROSY BORDERS, supra note 100, at 28,

213, IDCAS.

214. Chudi Ubezonu, Sante Recent Amendments te Laws Affecting Foreign Investment in Nigena, 8§
1CS1D Rev.—Foremos [av, 1)L 143, 135-26 (1943)
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that widespread agreement currently exists on the method to review the
admission of FDL

This Part of the Article cxamines in further detait the similarities
among the eleven FDI frameworks and attempts to establish the basic
principles, based on these similarities, on which a GARFDI could be
framed. In fact, it is submitted that the issues discussed below could
provide much ol the foundation for an agreement aimed at facilitating
international investment by standardizing the procedures for the ad mis-
sion of FDL.

A.  Basic Principle—National Treatment

The principle of national treatment, which serves as one of the
foundations for the GATT, should also scrve as the underlying and
fundamental principle for a GARFDI. With the exception of Argen-
tina,”*® the principle is not explicitly mentioned in any of the FDI codes.
In practice though, all eleven legal frameworks surveyed use it as their
underlying prineiple,®'® since all states accord foreign investors the right
to establish themselves in their state. This right is then qualified by the
implementation ofl notification and approval procedures and by the
limitations created by restricting foreign partivipation in certain indus-
trics. In keeping with established state practice thercfore, a GARFDI
should have as its foundation the national treatment principle, with
much of the remainder of the agreement devoted 1o gualifying this
principle by outlining the procedural framework tor establishment and
listing those industrial sectors Galling ontside ol the general prineiple,

B. Administering Agency

Although the agency that administers FDE policy in individual s1ates
would be beyond the scope of a GARFDI and is, moreover, ol less
imporiance than the policies themselves, it should be noted that seven of
the eleven states surveyed have established agencies charged specifically
with the task of regulating FDI. There are several advantages to the use
of an agency specializing in FDI First, such an agency will likely be

215. Decree 1853 provides that: “Foreign investars may invest in the country withaut prior
approval under the same conditions as investors domiciled within the country.” Decree 1853, art, 2.
Sez supra notes 179-80 and accompanying teat.

216. As noved in Part [, at the interaativnal level, the GECD Code explicitly utilizes a national
trcatment provision and permits reservatians ta the principle by the code’s signatories. Similarly,
the model U.S. BIT calls for rational treatment in the admissian of FDI by bath parties to the

agreement but permits derogations in an attached annex.
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perceived by foreign investors as both expert in the field and better able
to provide mlormation and advice that will not be contradicted at a
future time, thereby increasing certainty. Second, and perhaps more
impartantly, since many of the FDI agencies are comprised of represen-
talives from several government ministries, no single ministry within a
government is able unilaterally to dictate FDI policy. As noted in the
discussions on Japan and South Karea, the exclusive power vested in
their finance ministries has led to investor concerns over the ¢normous
power wielded by these ministries, particularly since they often adminis-
ter other industry-specific legisiation. By establishing an FDI agency
outside of the established bureaucracies, regulatory power is diluted and
FDI issues can be addressed from a non-partisan perspeciive.

With regard to what agency might administer a GARFDI iself, there
is no obvious answer, although several options exist. First, the agree-
ment could conceivably be administered by the World Trade Organiza-
tion, which, as noted above, has increased its FDI-related activities.*'’
Aliernatively, a new organication administercd by the World Bank
group could be created. Such an organization could work alongside
1CSID amed MIGA s the international regnlation of TDI continned 1o
develop, Regardless of the agency used, however, the success of an
imernapona) agreement would be dependent primarily on a state’s
willingness to adhere both o the terms and spirit of the agreement and
not on which agency is engaged in its administration.

. . . _
C. Definition of Foreign Investor and Foreign Investment

In order to establish the scope of a GARFDI, agreement must be
reached on definitions for foreign invesior and foreign investment, The
examination in Pare [T reveals considerable similarities, particularly
with respect to the definition of foreign investor. With the exception of
the United Kingdam, South Korea, Mexico, and Nigeria, all of whom
utize nationality as the basis for defining “forcign” investor, the
ln:maiuing states examinc the degree to which the entity making the
investment is controlled by loreign interests in assessing whether an
investor should be suhject to its FDI legal framework. The definition of
control is the critical aspect of the definition, and virtually every FDI
code reviewed takes a practical approach 1o the matter, defining control
on the hasis of voting control, control of the entity's management, or
control by any other means, whether direct or indirect. This approach,

7. Nee supra, Themas L. Brewer, fatermational Investment Disgute Seitlement Frocedures: The
Evulving Regime For Foreign Direct Inzestment. 2 Law & POUN INUU B, 633, 611 - (8 (1995).
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which determines whether de facto control exists, ensures that an FDI
Framework cannot be avoided by employing legal technicalities.

The definition of a foreign investment is samewhat less clear. Although
the IMF definition noted in the introduction enjoys near universal accep-
rance, it is not readily apparent whether a GARFDI should encompass
only greenfield investments or include FDI by acquisition, The majority
of the FDI codes reviewed treat greenfield investments and acquisitions
as the same lor admission purposes; however, there is not universal ac-
cord with regard to what percentage of share acquisition should qualify
as FDI.**% Furthermore, 2 number of FDI codes contain separate provi-
sions designed specifically for FDI by acquisition. Without consensus in
this area, including acquisitions in a GARFDI may prove 1o be dificult.
Therefore, restricting such an agreement o greenfield investment, to
which all FDI codes apply, may be the safesi short-term approach.

. Notification and Approval Procedures

Apart from codifying the national treatment principle, the establish-
ment of standardized notification and approval procedures would be the
most significant achievement of a GARFDI. Standardization would
reduce regulatory confusion, saving hoth thne and motiey, and inerease
investor confidence and certainty in the legal franteworks for FDI of
states that are signatorics to such an agreement.

Although not all states utilize both a notification and approval prace-
dure, with the exception of Argentina, which has neither, all other states
employ some combination of the two. Moreover, there are considerable
similarities with respect to the manner in which these procedures are
administercd. Since the need for specificity would be great in this part of
an agreement, the particular aspects of each procedure are addressed

individually below,

1. Notification

OFf the eleven states surveyed, seven utilize a notification procedure,
while an additional state, Portugal, combines the notification and ap-
proval pracedures. Among the remaining three states, Thailand and
Nigetia use only approval procedures, and Argentina does not use cither.
The information required to be submitted by investors is generaily the
same as that required for approval, since in many states, including
Canada, Japan, and South Korea, the actual forms used are identical.

218, For example, Japan uses 2 threshadd of en pereent, Portagal o thresholl of twenty

percent, and many other stales do not specily a particular threshold.
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The notification procedures are almost invariably post-cstablishment
and, therefore, only require submission of the notification within a
certain period after the investment has been established. This stenis
(rom the fact that, with the exception of South Korea,?' the notification
pracedure is for statistical or legal establishment purposes only and does
not serve as a means of reviewing or possibly rejecting an investment.
The periods [or submission range [rom any time prior to establishment,
toa maximum of forty working days after establishment, as is the case in
Mexico. On average, the time period is approximately one month, which
presumably provides investors with sufficient time to establish them-
selves and assures prospective investors that there are no disguised
motives behind the notification requirement.?"

With considerable common practice, adoption of a standard notifica-
tion procedure should not pose any major difficulties. A procedure
whereby notification was mandated, for statistical or legal establish-
ment purposes only, within thirty days of establishment would likely
meet with widespread agreement, since it would require little change
from most existing legal frameworks. Moreaver, standardized notifica-
tion and approval torms, as Turther discussed below, would ease the
process of application for forcign investars by increasing familiarity and
eliminating conflusion and unnecessary costs.

2. Approval

Although notification procedures play a rote in FDI frameworks, the
approval procedures are clearly more significant, bath as the method of
implementing FDI policy and as the primary barrier and disincentive to
foreign investors. With the exception of Argentina and the United
Kingdom, all states surveyed utilize some form of approval procedure.
These range in degree of severity from the United States” deflense
industry approval to the all-encompassing approval required of those
investing in Nigeria. Despite this range of approval requirements, there
appears to be sufficient similarity between the frameworks to reach an
agreement that establishes harmonized standards. Discussed below is
an analysis of the various aspects of the approval procedure with
recommendations designed 10 gain widespread approval.

219. As discussed in the survey on South Korea, its notification procedure is effectively an
approval procedure since the revicwing authority is permitted to teject the notification.

220. Although it may seem surprising, one of the primary criticisms teveled at Japan's FECI
for many yrars was that the sequirement that notification he submitted prior to mvesting was a
disguised method of review, bee generally (rvist, supra note 133,
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a. Time Issues

There are two separate time issues that are relevant with respect to
approval procedures. First, as with notification, is the time period for
submission of an approval application by the investor. Since approval
procedures are designed to review proposed investments prior to their
being established, virtually all require that submission be made before
the establishment of the investment.””' The second time issue relates to
the amount of time granted to the administering agency for review of
the application. Although there is a range of periods, from thirty days in
Nigeria ta up to five months in Japan, most FDI codes mandate thai a
decision be rendered within two months of application. Moreover,
virtually all codes deem approval to have taken place il there has becn no
response when the time period has elapsed. Accordingly, the two month
period would likely reeeive hroad support as a standard time for review,
since it would require only a minimal modificalion by most states.

b. Infermation tv be Submitted

Despite cach stde having its own particular concerns, tw informa-
tion that cach requires tu be submitied by prospective investors is very
similar. All states require, at a minimum, basic biographical inlorma-
tion such as the name, address, and nationality of the investor, as well as
legal documents such as a corporate charter or statute and a domestic
address for legal service. Furthermore, cach often requires details
pertaining to the investment, such as a description, the investment
value, start date, objective, and projected revenues. Since, as noted in (c)
below, the criteria lor rejection are generally similar, it is not surprising
that the information requested is also simmilar. As such, a significant
benefit of 2 GARFDI would be the adoption of a standard approval form
incorporating all the information noted above, to be used for submission
to all signatory states.

c. Criteria for Rejection of FDI

Since it has long been assumed that ecach state has its own specihic
concerns with respect to the admission of FDI, perhaps the most
uncxpected finding of this survey is the degree to which the criteria used

221. The sole exception to this among the FII codes reviewed is the United States, where
appraval is not mandatory and may take phace at any time. In view of CFIUS's pewer to unwind a
transaction, however, it is generally considered to be in the bestinterest of the imvestar to apply for

pravr approval.
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in the cva‘luation of FDI are similar. With the exception of Nigeria, all
states utilizing an approval procedure also provide invesiors with det,ails
pertaining to the grounds [or rejection of proposed investments.

The standardization in a GARFDI of the criteria far rejection would
be extremely significant for several reasons. First, harmonized stan-
dards !N'Ould provide certainty te investors and eliminate ntuch of the
Fonfuslon surrounding the approval process. Second, the development of
!nternational standards might, after a period of time, yield universal
interpretations of said standards.?®? These interpretations would act as
;.)rcg?dents and would assist in curtailing abuses of a GARFDI b
lizniting rejcction of proposed investments on dubious grounds. ’

ThF criteria [or rejection can be grouped into three broad categories
ThF- f}rst category is rejection on national security or defense grounds.
This is found in virtually every FDI code® and would justifiably remain'
a ground for rejection under a GARFDI since state security clearly takes
pr.t:ce(‘llcnct over any investment considerations, The second category is
rejection on public order, salety, or health grounds. This, too, is found in
many of the FDI cades, since the protection of citizens as’ is deemed
necessary is regarded as an inherent right in the exercise of state
soveregnty.,

The third and most controversial category is rejection on the basis of
stale cu..mumilc interests or npational competitiveness. Although the
manner in which this ground is termed varies greatly,** (he ultimate
goal of such criteria is to ensure that the proposed investmient does I(I(](.
barm d.()mtstic ceonamic interests. Since this is the broadest of the
catvgories, it is also the most open to abuse, Most states have outlined
‘-:nlcna t? he used in its interpretation, however, which often inciude the
lmportalmn of technology, job creation and training considerations
f-nvxronmlt:ntal issues, national competitiveness and antitrust issues tt;tzl
unportation of capital, and domestic participation in the new cnllit
Although not _all states use all these considerations, this list E,I'IC(!“’)\;-.
passes most criteria.

A.GARFDI that detailed the criteria set out above, though obviously
not immune o abuse, would undoubtedly increase transparency an(}i
remove some ol the confusion that currently plagues FDI codes

222: This process would be similar to the GATT's development of a case Jaw, which is derived
from actions that have come before its tribunals. ' T
523. In fact, in the U.S. approval system it is the only basis for rejection
24, For example, Canada utilizes the “net be " '
LG . » “net benefit” test, whereas Poland pui J
threats to state cconomic interests. potedly refes to
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Moreover, a developing case law on the criteria’s interpretation would
limit a state’s likelihood of abusing the standards or, at the very le ast,
call investors” attention to potentially troublesome areas.

d. Appeal Procedures

The review in Part II indicates that the availability of an appeal
procedure in the event that an application for approvai is rejected is
quite rare. States seem to be suggesting that, alter due consideration, a
decision is final. Although a GARTFDI would be unlikely to mandate the
establishment of appeal procedures at the national level, an appeal
procedure for disputes arising out of the agreement itsell could prove
heneficial. Such disputes might include questions on the interpretation
of a clause in the agreement, delays in a state granting approval, or the
requirement of submission ol additional documentation not encotn-
passed by the standardized forms. The ICSID might be best qualified to
act as an arbiter in such situations, since it is already responsible for
assisting in the resolution of [oreign investment disputes between

investors and state authorities.

¢.  Industries Subject to Approval

The survey in Part II reveals that there is a great deal ol commonality
with regard to the industries that restrict foreign participation or arce
subject to approval. Although a GARFDI would not immediately remove
these barriers, it could allow for them to be more casily identified and
provide a framework for their future relaxation.

For the majority of states, the following industries arc subject Lo
review ot are restricted: defense and weapons industries, publishing,
broadcasting, dotnestic land, sea, and air transpori, telecommunica-
tions, construction, natural resource-based industrics such as agricul-
ture, fisheries, and mining, education, retail stores, hanking, and insur-
ance. Although this is a long and daunting list, a GARFDI could
conceivably be of benefit in two ways. First, an annex to the agrecment
in which each signatory would be permitted to list those industries for
which some restrictions to fareign participation exist could be created,
thereby increasing transparency.

Second, a GARFDI could preside over negotiating rounds, wnuch Like
the GATT, in order 1o reduce restrictions through multilateral bargain-
ing. This could be achieved by graduaily increasing the degree ol foreign
participation permitted in a restricted industry. For example, a state
that completely restricis fareign participation in an industry might be
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pvrst_mdcd to permit minority foreign ownership, whereas astate that
requires appraval might be persuaded (o downgrade merely to notifi 'jg
ll(lll.\Allhﬂllgh progress would likely be incremental, a GARFDI w L;!
pro\'l.dc. a suitable forum in which states could g;'udually cli|11;:::|(n:
restrictions to loreign participation and eventually establish an unquali-
licd principle of national treatnient on an international scale. !

CONCLUSION

The {ncrcasing importance and growth of worldwide FDI is a phenome-
non which, while not having gone completely unnoticed, has been largely
f)vcrshadowed by warld trade issues. Consequently, the developr . )f
u.m-rnalional legal standards governing the area i]as, with l‘civn:,::.l(.;;
tio scen limite ies of | i nly
d;:f;;;;gcl:_mlud ta a series of international declarations with only

The lack of progress is particularly glaring in view ol the progress that
has been made an the regional and bilateral levels, both of which
(_lemons(rate the desire of individual states ta improve l’he legal chi N
for FDI. The necd for a more developed legal framework wgs ) lmatlc
reiterated hy the World Bank, which stated in a report that: reeenty

The nclrd for international legat standards is increased by t]

quest for improved investment climates on a worldwide }sr' :C
and the uncertainty surrounding international rules in thislﬁ'zls
arpresent. As the Tatest UNCTC report indicated “the question
18 no longer whether international norms should vxist" b

“'_"h'llu‘r the mternational framework as i exists today is st l‘l!t
tient—or, indeed, adequate—to ensure stable rcliabl:a)and r;'l N
tually heneficial foreign investment relatinns’ in the new “U'
nomic and political landscape.”** e

The l:?cl_i of progress has generally been atiributed to the belief th:

there is insufficient international consensus with regard to FDI poljc tﬂ
order Fo successfully reach an agreement, In particular, althou pl:' '1[");1'1"
sometimes been acknowledged that virtually all states ;mw bt'li%:v'l h‘lS
FDI should be encouraged, the manner in which it should be regul ed i
a source of disagreement. ulated s

The survey of eleven national legal frameworks for FIN in Part If

225. World Bank, World Bank Re; .
. port 1o the Drvt]upmcm Co it Fui
Treatment of FIM, 31 1L.L.AM. 1363, 1363 {adapted Sept. 21, [992). romitee and Guidehnes on ihe
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sought to examine the validity of this clain and, on the hasis of this
examination, assess whether preafer conscusus miy exis) than is cur-
rently realized. Although differences clearly remain among states, the
admission procedures, both in policy and in form, have becoine remark-
ably similar regardless ol a state’s geographic region or stage of cco-
nomic development. Syates such as the United States, the United
Kingdom, and Argentina have established legal frameworks that create
minimal bureaucratic interference and come closest to an unqualified
national treatment prineiple. A second group of states, which inciudes
Canada, Portugal, Poland, and Japan, have established legal frameworks
that, while requiting prior approvals, pose few problems far investors
and are only maderately restrictive. Even among the most restrictive
states surveyed, including South Korea, Thailand, Mexico, and Nigeria,
investment is encouraged, and their legal frameworks bear considerable
resemnblance (a the other, more liberal states.

In view of the significant similarities, 2 GARFDI may be casier to
achicve than is commanly perceived. As with the GATT, such an
agreement cauld be founded on the principle of national treatment,
with derogations ta the general principle to be subsequently reduced
through multilateral negotiation. Moreover, such an agreement could
establish harmonized standards, with regard to lorm and policy, as to
the manner in which investment is admitted to individual states.

Although such an agreement has long been regarded as a potential
encroachment on state sovereignty, the existing similarities ensure that
mast states would need only minor adjustments to their policies in urder
to comply with the international standard. All eleven states reviewed use
the national treatment principle, alihough admittedly fow express it as
such. Simiarly, the definition of foreign investor and foreign invest-
ment, a critical element in an interpational agreement, is widely agreed
upon. Time issues, both with respect to the submission of an application
and to review by administering authorities, encompass a range of
periods, all of which are guite similar. Most important, virtually all
states have adopted some form of notification and/or approval proce-
dure. These procedures are remarkably similar their reguirements
for information submission, their criteria for rejection, and in rthe
industrics that are made subject to review or thai restrict foreign
participation.

The degree of similarity readily lends itsell to an agreement that
establishes harmonized FDI standards in severat areas. First, a standard-
ized notification and approval form that takes into accouni the informa-
tion required by all states would eliminate potential conlusian, linguistie
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