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COMMON LAW VERSUS CIVIL LAW CONSIDERATIONS IN THE 
DRAFTING OF INTERNATIONAL CONTRACTS: The negotiation, conclusion, 
interpretation and enforcement of a multi-jurisdictional contract requires detailed 
and informed attention to the differences in legal tradition and practice. 

by Professor Richard J. Graving 

1. The acceleration in transnational business and commerce that we call 
globalization is producing two contradictory but expectable phenomena: more exposure 
to differences in tradition and practice and a concomitant diminution in those very 
differences. The more contact with the Unfamiliar, the less Unfamiliar it becomes. In the 
meantime the American lawyer and his client need to understand the differences that 
there are and to act on that understanding in dealing with those who approach business 
dealings fiom a different perspective. This morning we focus on that part of globalization 
that concerns contracting between parties fiom the Common Law tradition and parties 
from the Civil Law tradition. The latter is sometimes called, quite accurately, the 
Romano-Germanic tradition. There are other traditions as well, such as those in many 
parts of Africa and Asia, but our focus for business purposes is on the two Western legal 
traditions in which most of the world's transnational business is done. 

2. The classification of legal traditions is an imprecise and sometimes arbitrary 
affair. There are today no pure examples of one tradition or the other. There is a great 
deal of overlap and admixture. It is usually said that the four elements distinguishing one 
tradition fiom another are (a) historical origin, (b) nature and treatment of sources of law, 
(c) method of legal reasoning and (d) characteristic legal institutions. (We return for a 
practical application of these elements in a moment). On this basis national systems of 
law can be identified, sorted and geographically distributed as follows: the whole of 
continental Europe (with the possible exception of the Scandinavian countries) as well as 
the countries of continental South and Central America are looked upon as the core of the 
Civil Law tradition. The archetypes are France, Germany and Switzerland, fiom whose 
modern national systems most of the other Civil Law systems are derived. The Common 
Law orbit is roughly coextensive with the English-speaking world, with England of 
course the source. Scandinavia is considered sui generis. So-called Socialist Law, once 
considered by some a separate tradition and typified by the former Soviet Union, is 
reverting in varying degrees to its largely Civil Law heritage. Within some national 
systems in the Common Law tradition are enclaves belonging to the Civil Law tradition, 
albeit in somewhat attenuated form because of their isolation: Louisiana, Puerto Rico, 
Quebec and Scotland are examples. Finally, some systems, like that of Israel, are a 
veritable potpourri. 

3. The age of the two main traditions is vastly disparate. Historians date the Civil 
Law fiom c. 453 B.C. (Ancient Rome's Law of the Twelve Tables) and the Common Law 
from A.D. 1066 (the Norman Conquest of Britain). This means that when the Common 
Law was "born", the Civil Law was already older, by 1,5 19 years, than the Common Law 
is today. 



7. The easiest way to differentiate the two traditions as to nature and treatment of 
sources of law is to compare the role of "codes" in each. A Civil Law code is 
theoretically the embodiment of all written law. It is meant to be comprehensive. Gaps 
in coverage are filled by reference to general clauses of an equitable &&re or by analogy 
to code provisions covering other but putatively similar cases. There is no repository of 
case law on which to rely. That at least is the theory. Law reports in the United States 
and in England are filled with judicial musings about the existence or absence of 
precedents in a Civil Law country. Even expert witnesses testify to the same effect. They 
miss the mark. An American "code", in contrast, is merely the latest and invariably 
partial supplement to an underlying common law that fills in the gaps. Even our Uniform 
Commercial Code, drawn fiom the example of Germany (but not promoted or publicized 
as such) provides for suppletory application of the principles of law and equity (8 1-103). 
What then replaces the invocation of case law other than argument fiom the code itself? 
The answer is revealed by the historic role of the,~ornan j&isconsult (see paragraph 4), 
whose modem descendent is the academic commentator. ~nnotated copies of the Civil 
Law codes are the staple research tool of the Civil Law lawyer. Never mind past 
decisions. They have no binding force except between the parties to the particular case. 
Both the French Civil Code and the Statute of the International Court of Justice, for 
example, state this explicitly. (International Law resembles the Civil Law much more 
than it does the Common Law, something to bear in mind to the extent international law - 

may be relevant to the contemplated transaction.) Thus my Recommendation No. 1: 
Assess your legal position principally in reliance on the commentators, not judicial 
decisions. 

8. The method of legal reasoning in the Civil Law tradition is often described as 
deductive rather than inductive. It is said that we Commoners proceed up fiom the 
particular to the general but that the Civilians reverse the order, proceeding down fiom 
the general to the particular. I am not sure that this particular and popular dichotomy 
helps us much in drafting an international contract. More apposite, I think, is a kind of 
horizontal dichotomy between the Common Law maxim expressio unius est exclusio 
alterius - expression of one thing is exclusion of another - versus the Civil Law notion of 
in consimili casu - reasoning by analogy. Lord Denning, when he descended fiom the 
House of Lords to preside over the Court of Appeal as Master of the Rolls, put it as well 
as anyone when he observed that the Civil Law style "lacks precision" and "uses words 
and phrases without defining what they mean." (An excerpt h m  one of his "speeches" is 
attached to this outline.) Civil Law drafting reads more like a constitution than, say, a 
municipal ordinance. And interpretation leans more to the teleological than the 
syntactical. Purpose tnunps grammar. Thus my Pecommendation No. 2: Be tediously 
specific and detailed, leaving nothing to implication or inference (unless it is you 
who needs the ambiguity!) Nit-pick and fly-speck as much as you reasonably (and 
nicely) can without endangering the deal. 

9. The characteristic legal institutions of the Civil Law are going to be different 
and maybe even surprising. French administrative law, for instance, is markedly tipped in 
favor of the government, with even a separate hierarchy of courts and a separate court of 



the Enforcement of Judgments and the Rome Convention on the Law Applicable to 
Contractual Obligations. There is also the European Convention for the Protection of 
Human Rights and Fundamental Freedoms, a treaty of rapidly increasing importance even 
for business operations. Thus my Recommendation No. 6: Be familiar with 
unification and harmonization instruments even when they offer the promise of 
standardization. Diminution in difference is not necessarily diminution in challenge. 

13. Contrast between the printed word and actual practice is a peril in any context 
and especially so in transnational contracting. The variety of discrepancies can range 
fiom a kind of disguised but legitimate reliance on earlier judicial decision through 
corruption by political influence to outright graft. On the latter it is useful to consult the 
annual ''Corruption Perceptions Index" published by Transparency International (TI) in 
Berlin (www.transyarency.de/documents). Of the 139 countries on their current list, 
Denmark, Finland and New Zealand rank at the top for "purity", with Nigeria and 
Cameroon at the very bottom. The United States ranks 22nd. Thus my Recommendation 
No. 7: Find out how the law really works in the other party's country. What matters 
is the "living law". 

14. Finaily my Recommendation No. 8: Engage and interact knowledgeably 
with cosmopolitan local counsel. This is selfexplanatory. My outline is hardly a start! 

R.J.G. 
Houston 
25-II-00 



The following is an excerpt from the opinion in the English Court of Appeal 
of the Master of the Rolls, Lord Denning, in H.P. BuZmer Lid v. J.  Bollinger 
S.A., [I9741 2 All E.R. 1226, dealing with the "problem" of applying in 
England the civil-law structure of the 1957 Treaty of Rome (establishing the 
Common Market). 

10. T h e  Principles of Interpretation 
In view of these considerations, it is apparent that in very many 

=es the English courts will interpret the Treaty themselves. They will 
not refer the question to the European Court at Luxembourg. What 
then are the principles of interpretation to be applied? Beyond doubt 
the English courts must follow the same principles as the E u r o _ m  
Court. Othe-+e there would be differences between the countries of 
the Nine. That would never do. W the courts of all nine countries 
should interpret the Treaty in the same way. They should all apply the 
same principles. It is enjoined on the English courts by Section 3 of the 
European CornmuniQ Act, 1972, which I have read. 

What a task is thus szt before us! The Treaty is quite unlike any of 
the enactments to which we have become accustomed. The draftsmen of 
our statutes have striven to express themselves with the utmost exact- 
ness. They have tried to foresee all possible circumstances that may 
arise and to provide for them. They have sacrificed style and simplicity. 
They have foregone brevity. They have become long and involved. In 
consequence, the judges have followed suit. They interpret a statute as 
appIying only to the circumstances covered by the very words. They 
give them a literal interpretation. If the words of the statute do not 
cover a new idaation-which was not fore-wn-the judges hold that 
they have no power to fill the gap. TO do so would be a "naked 
v a t i o n  of the legislative power," see Magor and St. Melions R.D.C. V. 

Xewport Borough Council (1952) AC. 189. The gap must remain open 
until Parliament finds time to fill it. 

How different is this Treaty. It lays d o m  generd,prinaples. It . 
expresses its aims and purposes. All in sentences of moderate length 
and commendable style. But it 1acks precision. It uses words and 
phrases without defining what they mean. An English lawyer would 
look for an interpretafion &use, but he would look in vain There is 
none. All the way through the Treaty there are gaps and lacunae. 
These have to be filled in by the judges, or by regulations or directives. 
It is the European way. That appears from the decision of the Hamburg 
Court in Re Tax on Imported Lemons (1968) 7 CJlLR 1. 

Likewise the regulations and directives. They are enacted by the 
council sitting in Brussels for everyone to obey. They are quite unlike 
our statutory instruments. They have to give the reasons on which they 
are based (Article 190). So they start off with pages of preambles, 
"whereas" and "whereas" and "whereas." These show the purpose and 
intent of the regulations and directives. Then foUow the provisions 
which are to be obeyed. Here again words and phrases are used without 
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Before L. HAND, SWAN, and AUGUSTUS N. HAND, Circuit 
Judges. 

L HAND, Circuit Judge. These G o  appeah involve only the 
tquestion of the statute of limitations. The libels were filed for damage 
to certain consignments of goods, shipped on the respondent's vesseh 
"under bills of lading, issued in France, and containing the following 
clause (Rule 18): "AU litigations arising out of interpretation or execu- 
tion of this contract or bill of lading shall be judged according to the 
French law at  the Tribunal of the place indicated in the bill of lading, 
and the owners of the ship and claimants formally declare to accept its 
competency." The bills further provided: "Disputes resulting from the 
interpretation or execution of this bill of lading shall be submitted to 
the court provided for in Rule 18 of the Commerce Court of the Seine." 

The respondent proved the French law by its relevant sections, and 
by a competent French lawyer, and maintained that under it the 
limitation of one year was made a condition of the obligation, in the 
sense that the lapse of that period extinguished the right. Hence it 
argued that the local statute did not apply as part of the lex fori, and 
that as the libels had not been filed within a year, though within the 
time allowed by the local law, the suits must f a2  The following 
sections of the French Codes are pertinent. Section 433 of the Commer- 
cial Code, which is under the title, "Prescription," provides: 'The 
following are barred by prescription. All claims for delivery of goods, 
or for damages for average losses, or delay in the caniage of them, one 
year after the ship's arrival." This is all that there is in the Commer- 
cial Code, but the Civil Code under chapter five, which concerns the 
"discharge" (extinguishment), "of obligations," provides, &on 1234: 
"Obligations are discharged" (s'6teignent1, %y payment (or perform- 
ance-~ novation-by voluntary release-by set-off--by merger-by 
loss of the subject matter-by being void or by rescission-by the effect 
of a condition in avoidance, which has been explained in the preceding 
chapter; by prescription which will form the subject of a special title." 
The only evidence in the record of that special title is the following two 
sedions: Section 2220, 'The right of prescription may not be waived" 
(renond), %forehand; prescription which has been already acquired 
may be waived"; section 2223, "Judges may not of their own motion 
base their decisions upon grounds which depend upon prescription." 

The testimony of the expert was exceedingly confusing, not due to 
any fault of his, but inevitable because of the attempt to import into the 
French law the refined notion which pervades our own, of a right 
barred of remedy, but still existing in nubibus. He based his opinion 
upon the reasoning that since section 1234 of the Civil Code provides 
that "prescription" shall extinguish or discharge obligations, and since 
-on 433 of the Commercial Code establishes a prescriptive period of 
one year for suits like those at bar, it follows that the French law 
extinguished these obligations. When faced with the sections from the 
Civil Code dealing with prescription, he became however less clear: It 



elsewhere.' This has ordinarily come UP in the wise nf, 

'atutory rights in which the limitation was imposed by the same 
Tatu*  which created the right itself rCiWions.1 But it is not .n+, . - , 

-sary that the Limitation should be in the same statute, so the purpose - - 

n e  embarrassment is, as we have said, that we have to interpret 
mother system of law according to notions wholly foreign to it. It is 

- indeed easy to say that as the French law recognizes nothing but the 
extingushment of an obkgation by lapse of time, we have nothing more 
to do than take all obligations there created as subject to such a 

Our own statutes of limitation do in fact extinguish the right so far as 
they extinguish all remedies, for a right without any remedy is a 
meaningless scholasticism, and the distinction we make is more than 
formal only in that the applicable period varies with the law of the 
forum where the suit chances to be laid. At any rate it is permissiile 
for us to say that if the assumed extinguishment which the F'rench law 
imposes, is itself subject to conditions which assimilate it to our o- 
-ry statutes of limitation, it makes no difference that it speaks of 
3xtiaguishment" We are to decide whether the defense falls within 
one class or the other recognized by us, and in that inquiry we are not 
necessarily concluded by the terms used, we may assimilate it rather to 
matter of remedy, just because it has those conditions which would so 
determine it in our law.' _. ... - .. - -- -- - 

It appears to us-thiit-this'& the case here. For example, as mere C1;/ 
matter of procedure the'-defendantunder our law need not plead the 
limitation, when it is a condition upon the right.g [Citations.] The rule 
is otherwise when it merely bars the remedy, and section 2223 of the 
French Civil Code pro tanto makes the defense like that of our ordinary 



The Ekpert's Testimony in the Wood & Selick Case 

The following is taken from the Record which was before the 
Circuit Court of Appeals in the above case (the bracketed numbers are 
folio numbers of the Record): 

UNITED STATES DISTRlCT COURT, 

Southern District of New York 

A. SALOMON, INC., 
Libellant, 

AGAINST 
COMPAGNIE GENERALE 

TRANSATLANTIQUE, 
Respondent. 

WCOD & SELICK, INC., 
Libellant, 

AGAINST 
COMPAGNIE GENERALE 

TRANSATLANTlQuE, 
Respondent. 

JEAN C. MANCINI, called as a witness on behalf of the respon- 

dent, having t? duly sworn, testified as follows: Da?I 
Mr. Long1 y [attorney for the plaintiff or "libellant"]: Let the 

record appear that we except to the witness testifying, on the ground 
that it  is immaterial. I w i l l  admit the witness is well qualified as an 
expert in French law. 

b 
D i n t  Exarnirrcztwn by Mr. Garity: 

Q. Are you a lawyer admitted to practice under the laws of the 
Republic of France? A Yes, sir. . [1881 

Q. Are you a F'rench citizen? A.' Yea, sir. 
Q. Have you a law degree delivered to you by the Republic of 

France? A Yes, sir. 

Q. Where and when did you obtain this degree? A In Paris, in 
1918. 

Q. Are you qualified to practice law in France and to appear 
before the Courts of France? A. I am. 

Q. Have you a law office in Paris? A. I have. 



FOREIGN LAW IN OUR C O ~ T S  --- 195 

Read section 433. A. It is in French, but there is a tramla- 

I notice that it says "Prescription'? A. Yes. 
What does the word "prescription" mean? A. Limitation. 

Q. Limitation? A. Yes, sir. 
Q. What does the word mean,' prescription? A. It means limita- 

tion. 
Q. All right then, this is article 433? A. Article 433.' [I941 

Q. Continue. A. Are extinguished- 
Q. Where do you get the word extinguished? A. That is it here. 

Q. I asked you what the word prescription meant, and you did not 
say extinguished, you said limitation, what does the word prescribe 
mean? A. Extinguish. 

Q. What is the French word for extinguish? A. Eteindre. 
Q. 'Prescription does not mean that? A. Yes, your Honor, pre- 

scription is a way of distinguishment, extinguishment of the 
obligation. W51 

Q. Do you know Latin? A. Yes. 
Q. Does the word prescribe mean the thing that the word pre- 

scribe would etymologically? A. Yes, sir. 
Q. Prescribe does not mean extinguish, does it? A. But it is in 

the Code. 
Q. What? A. In our Code prescription means- 
Q. I am not asking for the effect, I am asking you to read that. 

Show me the French for "the obligations, are extinguished on pay- 
ment," show us that, that is the important part of this case? A. 
Section of the Code, article 1234. 

Q. We will get at 1234, do you speak French? 11961 
Mr. Gari* Not fluently enough b discuss that, your Honor. 

If your Honor please, I think that this certificate of the translation 
we have been given of it will show that that does mean a distinc- 
tion is made between that and limitation. 11971 

The Court: Chapter 5, for the extinguishment of obligations? 
That is a different section and is entirely different from this other 
section that you referred to. Here, this is what prescription means, 
is it not? 

Mr. Garity.. I cannot testify t6 i t  
The Court: What do you want to show me? 
The Witness: That prescription here is shown. 

1. For (mis)translation of the pertbent titled "Minction of Obligations." For an 
parts of that article. see infra p 197. outline of this code. see infra pp. 531-532 

j. Book U Title Chapter V of the 
French Civil M e  ( d e s  1234-13141 m- 



Mr. Gariw I think the record should be made clear by having , 
article 433 of the Code in there. 

The Court: What Code is that? 

The Witness: The last one was the Civil M e .  

The Court: And now what are you reading? 

The Witness: Now I am going to read from the Code of 

The Court: Read from the Commercial Code, section 433. Do 

Mr. Longley: I see the point, but I say it does not apply. 

The Witness: Article 433: Am extinguishedm all actions in 

0 
By Mr. Garity: 

Q. Is it necessary to refer to this article 433 in the bill of lading? 
A. No. 

Q. Did I understand you to say that in your opinion under the 
laws of France by article 433 an adion for damage to cargo is extin- 
guished unless the action is started within one year, is that correct? A. 
Yes. 

Q. Now, you were talking to his Honor about prescription, what 
do you mean by that? Do you mean that the right under the contract 
or the remedy under the contract is extinguished if suit is not instituted 
within a year? A. It is the right which is extinguished. 

Q. The right is extinguished? A. Yes. 

Q. Rights under the contract are extinguished unless action is 
started within a year, is that your interpretation of the French law? A. 
Yes, sir. 

Q. Is that based on the statutes you have just read to us? A. 

. - .  
m French: Sont p-tea (emphasis now been replaad by srtide 26 of Iaw No. 

in text eupplied). For &rimtion, e e  aupra 66420 of June l8, 1966, which provides 
note k The anresponding p- of that claims for damage to cage "sont 
article 433 of the Commercial Code has prescritee par un a n w  



- - - -- - - - - 
LCXU'S ony in W& & Selick, supra, will aid trial courts, 

". F&ed upon, Z r c i s e  their discretion in thjs mattor so as to afford 
the parties (represented by counsel aided by experts) their full day in 

What follows is the continuation of the trial record in the Wood & 
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v- The Court: That is as to the effect of it? 
u.. 
g. Mr. Garity Yes. I 
k- The Court You know what it means? 
2- 
?. Mr. Garity: Yes, under the French law. 

A. It means that if the presaiption is not raised by the parties, - the judge has no right to raise it. But it does not mean that the 
I 

prescription is not the extinguishment of a right. [2221 
Q. Mr. Mamini, when you say that it is not the extinguishment of FT. 

. a right, how do you explain that? 
,, . .. The Court Just let me ask you a question. A prescription is 
2, .. nothing like anything in the American law? 

w&: 
: .,- The Witness: I do not think so. 
p- $: P231 

The Court: Do you know what Limitation means? 
c+ -. -,: The Witness: Yes, sir. 

The Courk Do you know what is called expiration of Limit,- 
tion? 

The Witness: Yes. 
\ 

The Court: Is the French prescription the same as Limitation? 

The Witness: Yes. 1 C. 
it 

is 
The Court: This means in American law that a party who d m  @ ' 

5 not plead limitation waives it? 

c The Witness: Yes. 
The Courk Is that what this clause means, that it is waived? 

.., The Witness Yes 

The court: The Court cannot raise the question of prescription- 
if the party himself does not? 

The Witness: Yes. 
The Court: Is that what that means? 
The Witness: Yes. 

b - The Court: Is that right? 

-. Mr. Gariiy No. 
L -  

[zw] 
The Co& It it is not, set me right. Is that what you 

understand it to mean? 
Mr. Longleg: I think there was an inconsistency between bis 

. . answers made to you and his answens made to my brother. 

The Court: Did you read all those provisions, 2219? 



Mr. Garity: I was just going to try to lead up to the main point. 
The Court: Did you testify? - .  
The Witness: I -ed that that aff& the right. 

Q. Does this Section 2223 of the French Civil Code in any way 
&e you change your statement that you have previously made as 
regards the effect of Section 433? A. No. Not at all. f2321 

Q. How can you explain the fact that if the judge cannot of his 
own motion raise the question of prescription that Section 433 of the 
Commerce Code affects a right rather than a remedy? A. The Code 
says that a prescription is a way of extinguishment of an obligation. 
From the authorities in France we find that the meaning of the 
prescription is an extinguishment of right. I remember. I can quote 
from his work, which is stated in the very precise manner, that the 
prescription is an extinguishment of a right. Therefore Article 2223 
cannot go against what we have seen in the Code and what the 
authority has been. Furthermore, I understand that such article 
means that the judge cannot raise the prescription by himself if it is a 
right, because if a party does not want to take advantage of a right the 
Court cannot force such party to take it. f2331 

The Court: Well, under 2223, if a party does not take advan- 
tage of it, then the right exists to be enforced. 

The Witness: Yes. The right exists. f234 
The Court: That is under 2223. What is the other section? 
Mr. Garity: 433. 
The Court: Now, if a prescription under 433 takes effect, and 

nobody alludes to it, could the party recover? 
The Witness: The rights still exist. 
The Court: The rights still exist under 433 too? 
The Witness: Yes. 
The Court: The rights still exist? 
The Witness: Yes. 
The Courk So in both instances it is only the 'remedy that is 

affected. 
The Witness: It is only the remedy that is affected under 2223. 
The Court: The right- 
The Witness: No. Under 433 there is no remedy. Under 

Sedion 433 it is a right. 
The Courk Suppose you get a right which you otherwise would 

have if it were not for 433, if you understand me, if it were not for 
433 you would have a right. You can enforce that right, can't 
you? 

The Witness: The right is extinguished. 
The Court: You cannot sue? 
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The Court: Have you any +erstanding of it? 
Mr. Garity: No. I understand this, ~ubge; he has so testified: 

I had better ask questions rather'than make statements though, 
hadn't I? .-.- 

The Court: You -my ask the witness questions if you want 
to. w23 
Q. Does Section 2223 have any application when the defendant . .. sets up the provisions of 433? A. No. 
Q. When the defendant does set up the provisions of Section 433, 

what will the Court do? A. If the defendant claims that there is 
prescription, the Court will give,%he C0uf.t will dismiss the case.[243] 

The Court: That is a different case. The case you are putting 
forward, the plaintiff himself is urging prescription. 

Mr. Garity: Yes, as in this instance, we have set up prescrip 
tion. We plead for the defense. 

t 
B The Court: I understand that. 

Mr. Garity: That is to say we plead that. The other case has 
no relevancy in this particular case. 

i 
! The Court: You raise the plea? 
t Mr. Garity: We are pleading it, [MI 

The Court: Section 2223 applies to a case where it is not 
I pleaded. 
I Mr. Garity: Where it is not pleaded. 
I 

The Court: And there the Judge cannot raise it. What that 
means is immaterial, because in this case before me, I understand 
it is pleaded. Do I get the fact right? 

Mr. Garity: I did not ask the witness. It was just for that 
reason that I objected to any admission of the evidence. [245J 

The Court. I understand. 
Mr. Longley: I desire to ask Mr. Mancini one question. 

By Mr. Longlq: a 

Q. Section 433, I take it in your testimony, is a statute providing a 
defendant a statutory defense to a claim which may be filed or a suit 
which may be tiled after the statutory period has elapsed, under the 
French Law. That is the situation, is it not? A. Yes, sir. 12461 

Mr. Longley That is our case, if your Honor please. 

By Mr. Wty: 
Q. Mr. Mancini, is that statutory defense directed to a remedy 

which is open to a defendant or to s right under a contract? A. It is 
directed to a right. 

Q. Why do you say it is directed to a right rather than to a 
remedy? A. For two reasons: The f d  is because in the Code itself 



FULLISIUII  h ~ r r  .-. --. - 
The Witness: In principle thirty years. When there is no 

a provision of the law within tbirty years but in this e - case there is a 
. provision of the law. - -  - - 

The Court: That is a provision of thirty years. Is that a 
translation by you? 

The Witness: That is a translation. 

The Court: You are speaking of the rights of patrimony? 
The Witness: Yes. 
The Court: That is you said prescription is a way of extinguish- 

ment of a patrimony? 

The Witness: I have given an explanation. 

The Court: Patrimony under the French law? 

The Witness: Is where the man's property and rights are 
involved. That is what this is. I could not find any translation of 
the Rench words. The translation is patrimony.P 

Q. Did you say that patrimony under the French Law means 
extinguishment of all the rights? A. Means the whole of the rights of 

Q. Of the man's what? A. With reaped to his property. 

Q. And the prescription of patrimony means the prescription of 
the entire rights? 

The Court: The next paragraph helps you out. What is that? 

The Witness: The +ts of actions susceptible of prescription. 
That is the way of extinguishment applies [sic] to all the rights of 
patrimony, the rights of claims, and the rights on property of third 
parties. Not only the rights of patrimony are extinguished by the 
non-use, but also all the real or personal actions attached to these 

The Court: Have you any other reasons upon which you base 

The Witness: Well, I base it on the books and on the authority 
and the Code. . 

. . .  
The Court: . . . you are willing to state what he says is the 

Mr. Longley I am willing to rest our case on Mr. Mancini's 

p The diftiaty of the wi- in thin aesetn "Net worthn or "estate" are kin- 
respect is understandable. Patrimoine dred but not d y  parallel concepts See m.1 = patrimonio (Sp.) = Venn6gen generally A. N. Y i  Pmputy 
(ar.)  &ajbeg "property" righQ mj 315 et seq. (POL 2 d huisiana C i d  h w  - .  . from "moraln or "person- 'RPatisc, 1980). 
-udesliabilitiesaswenat3 
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FOREIGN LA W I N  OUR COURTS Zu'3 

fie m n c h  Civil Code and articles 433 and 435 of the French Commer- 
,ial m e  related to each other. . --.-- --A - 
- (2) If an American lawyer who, has had some training iu cornpara- 

law were to look into the questions of French law raised by the . **cipal case, he could--by cursory res-d the following data: 
(a) The defense of prescription must ordinarily be pleaded 

(Code Civil, art. 2223) and is waivable, though not in advance (arts. 
2220, 2221, 2224). 

(b) After the period of prescription has run out, there remains 
what is known in the civil law as an obligatio natumlis, ie., an 
obligation which cannot be enforced. A voluntary performance of 
such "obligation" does not constitute a gif t .  An obligor who made 
payment in ignorance of the prescription, is not entitled to restitu- 
tion (condictio indebiti); the payee is not unjustly enriched, be- 
cause the payor, though he could not be sued, was still "obligated" 
to pay.' 

(c) There is controversy among French scholars as to whether 
prescription bars the right or the remedy. The theory which 
claims that the right is barred, is based mainly on the literal 
meaning of "extinguish" in Art. 1234 of the Code Civil. It is, 
however, the other theory, according to which only the remedy is 
barred, which has the weight of authority behind it. Among 
modern, sophisticated authors the view seems to be gaining ground 
that it is impossible to devise a unitary label accurately stating the 
nature and effect of prescription, and that prescription may have to 
be treated as procedural or remedial for some purposes, but as 
substantive for othem2 
(3) In his opinion, Judge L Hand referred to the 'kefined notion" 

of our law, according to which some statutory time limitations (especial- 
ly those in wrongful death statutes) extinguish the right, while others 
merely affect the remedy. On the basis of the expert testimony in the 
record, he thought that this refined notion was "wholly foreign" to the 
French system. In realitp-but this was not brought out in the 
examination of the expert-the pertinent French notions are no less 
refined than ours; in fact, they are more r e h e d a  While we distin- 
guish between two kinds of statutory time limitations, the French 
recognize at  least three different types: 

(i) Regular prescription (see supra). 
(ii) In some instances of short statutory limitation periods the 

rule prevails that the expiration of the time limit creates merely a 
presumption of payment, and that the presumption can be rebutted 
in certain waysf 

though not the termiuolog$ i s  esentidly 4. Martp a d  Raynaud, supra n. !2, at 
thesame. SeeRestatementottheh~af 08T1; Ferid ,eupranl ,atSecs .~03-  
Restitution, Sec 61 and Dl&. 4 (393'7). 105. 
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- ~k latter must be developed -ugh the testimony of expert; but 
coml cannot ask the right questions unless he knows .- precisely. what - . 
the criterion i s 6  - . I .  _ . 

1 

. Defendant's counsel apparently thoeht  that the criterion is pre& 
=ted on whether the French, in unspecified contexts, Zabel their 
prexription as substantive or proced~ral.~ Libellant's counsel. on 
other hand, correctly anticipated the criterion which the appebxte 

S u r t  ultimately used. Thus, the few questions he asked turned out $Q 

% the decisive ones. 
(7) The sophisticated and perhaps overly refined criterion an- 

nounced by the Second Circuit in the principal case was foilowed by 
some other courts,' but the Second Circuit itself abandoned it same 
time ago for maritime cases.s In Bournias v. Atlantic Maritime Ca. 
220 F.2d 152 (2d Cir., 19551, the Court of Appeals for the Second C3rcu.i; 
modified the views expressed in the principal case and announced a 
new criterion, predicated on whether the foreign time limitation is 
specifically directed to the right in question.1° Under this rule, it would 
be necessary to present expert testimony concerning the "specificity" of 
the foreign prescription statute. Along what lines would you question 
the expert in order to prove or disprove that art. 433 of the F'rench 
Commercial Code is "specifically" directed to causes of action for 
damage to cargo shipped under an ocean bill of lading? 

8. In cases where the forum's choice-of- 
law rule is clear, counsel and exprta are 
more likely to understand, and to focus on, 
the precise question of foreign law to be 
explared. In such cases, the expertss testi- 
mony is apt to be more helpful. For an 
example, see Diaz v. Southeastern Drilling 
Co. of Argentina. SA. 324 FSupp 1 (N.D. 
Tex. 1969). afPd 449 F A  258 (5th Cir. 
1971). 

7. There is some support for this poei- 
tion. See Goodwin v. Towllsepd, 197 F.Zd 
970, 972-3 (3d Ci., 1952); Matter of 
Tonkonogoffs Estate, 1'17 Misc 1015. 32 
N.Y.S.2d 661 (SurrN.Y.Co. 1941; Foley, 
S.). 

8. See. cg., Ramsay v. The Baing Co, 
432 F A  592 (5th Cir. 1970). In tbis 
mngtul death case, the defendant in- 
voked a Belgian statate irnposins a tive- 
peartimefimitationuponenlydaimaris- 
mg from a tort ahtch at the same time 
~)mtitutes a crime. Faced with the ques 
tion whether this Belgiau time limitation 
mma)mtantiveorpmcedural,thecourtmar- 
veyed theamtrwnaial views -.in, 
the cases concerning the pmper. a tenon 
to-be applied, and then @urporhne to de- 
termine tbe question under the choiceof- 
l a w r u l e s o f ~ p p i ) ~ t b e W o o d &  
Wick cribrim M the aoundwt one. An 
t h e e x p e r t ~ y r h o t R c d t h a t r r a Q r  
Belgian law this particPlar rtatrrbry time 
limitation cannot be waived, sad thnt it 
mustbeappliedbytheamrtaoffieio.it 

treated aa subetsntive under the Wood 

& Selick test, with the result that it had to 
be applied in the case at bar. 
Cf. Gillies v. Aemnaoes de Mexicq 468 

F a  281 (5th Cir. 1972) CAeti011 SWIX- 
ance pay under Mexican law, including 
wages for the period from the day of dis- 
charge to the date of the judgment HeEd, 
under Florida law, that where defendant is 
subject to continuously accumulating 
claims but plaintiffis rrpuLedtobringhi~ 
~withintwvm~llths,thefimelimitis 
uubstantivebecauaeofits~ermnec- 
tion with plaintill's substantive claims, the 
further accumulation of ahich the time 
limit ia designed to stop). 

9. Indiversityeasestheque&ionisgov- 
erned by state law. See Klfmn Ca v. 
Stentor Electric M f g .  Co, 313 U S  481.61 
S.Ct.l020(lSUT S e e a l s o t h c ~ a t e d  
inn.8,suprA. 

10. Was the Iimitatian d k & d  to the 
newly aeated liability m aped&& as to 
warrant sayingthntitqtlatificdtbcright?" 
Bourniaa v. Atlantic Mariiime Ca, Ud, 
n u m a t  156, quotingbmMr.MiIls, 
194 US. 451.45424 S.Ct. 692,694 (SO4). 

To the same effect see Xalmid~ t. Bruno, 
553 F A  649 (7th Cir. 1 9 m  a ctllv in 
whichthecourLhadtaddcrminewhe&r 
certain time ]imitations impaed by the 
law OlYugodavia were rubshntioe ar p m  
c e d d  



Articulo 1916 Bis CODICO CIVIL 440 

Cuando un hecho u omisidn ilicitos produzcan un daiio moral, el responsable 
del rnisrno tendrd la obligacidn de repararlo mediante una indemnizacidn en 
dinero, con independencia de que se haya causado daiio material, tanto en 
responsabilidad contractual como extracontractual. lgual obligacicin de 
reparar el daiio moral tendrd quien incurra en responsabilidad objetiva con- 
forme a1 artfculo 191 3, as; como el Estado y sus servidores p0blicos, conforme 
a 10s articulos 1 927 y 1928, todos .ellos del presente c6digo. 
La accidn de reparaci6n no es transmisible a terceros por pacto entre vivos y 
s61o pasa a 10s herederos de la victirna cuando esta haya intentado la accidn 
en vida. El monto de la indemnizaddn lo determinarzi el juez tomando en 
cuenta 10s derechos lesionados, el grado de responsabilidad, la situacidn 
econdmica del responsable y la de la victirna, asi como las demds circunstan- 
cias del caso. Cuando el dafio moral haya afectado a la victirna en su decoro, 
honor, reputacidn o consideraci6n1 el juez ordenard, a peticidn de &a y con 
cargo al responsable, la publicacidn de un extracto de la sentencia que refleje 
adecuadamente la naturaleza y alcance de la misma, a travCs de 10s medios 
informativos que considere convenientes. En 10s casos en que el dano derive 
de un  act0 que h a p  tenido difusidn en 10s medios informativos, el juez 
ordenari que 10s mismos den publicidad al extracto de la sentencia, con la 
misma relevancia que hubiere tenido la difusidn original. 

Articulo 1916 Bis No estar6 obligado a la reparacidn del daiio moral quien ejerza 
sus derechos de opinidn, cn'tica, expresidn e informacidn, en 10s tCnninos y 
con las limitaciones de 10s articulos 6 y 7 de la Constituci6n General de la 
Repii blica. 
En todo caso, quien demande la reparacidn del daiio moral por responsabili- 
dad contractual o extracontractual deberd acreditar plenarnente la iliutud de 
la conducta del demandado y el daiio que directamente le hubiere causado 
tal conducta. 

Articulo 191 7 Las personas que han causado en comiin un dQ, son responsables 
solidariamente hacia. la victirna por la reparaci6n a que estdn obligadas de 
acuerdo con las disposiciones de este capitulo. 

Articulo 1918 Las personas morales son responsables de 10s daiios y pejuicios 
que causen sus representantes legales en el ejercicio de sus funciones. 

Articulo 1919 La que ejerzan la patria potestad tienen obligacidn de responder 
de 10s dafios y pe juicios causados p r  10s actos de 10s menores que estCn bajo 
su poder y que habiten con ellos. 

Articulo 1920 Cesa la responsabilidad a que se refiere el art'culo anterior, cuando 
10s menores ejecuten 10s actos que dan origen a ella, encontxhdose bajo la 
vigilancia y autoridad de otras personas, como directores de colegios, de 
talleres, etc., pues entonces esas personas a s u m i h  la responsabilidad de que 
se trata. 

Articulo 1921 Lo dispuesto en 10s dos articulos anteriores es aplicable a 10s tutores, 
respecto de 10s incapacitados que tienen bajo su cuidado. 

Articulo 1922 Ni 10s padres ni  10s tutores tienen obligacidn de responder de 10s 
daiios y pejuicios que causen 10s incapacitados sujetos a su cuidado Y 
vigilancia, si probaren que les ha sido imposible evitarios. Gta imposibilidad 
n o  resulta de la m e n  circunstancia de haber sucedido el hecho fuera de su 
presencia, si aparece que ellos no han ejercido suficiente vigilancia sobre 10s 
incapacitados. 
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