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"THEORY OF PUNISHMENT" as uscd in this volume refers to the guid- 
ing rationale for dealing with the adjudicated criminal as imple- 
mented by the state's for~ilal system of criminal justice. Punishment 
theory cot~siders the various points of view regarding thc desirable 
objectives of punishment and thc rationale that should sustain the 
sentencing and correctional system. 

Before considering this at somewhat greater length, it should be 
noted that, there are several areas of punishment with which we are 
not concerned. W e  do not considcr punishment in the interpersonal, 
informal, or the intrinsic sense, nor is attention given to the nature 
of punishment in prirnitivc societies. lntercsting and important as 
thcse areas are, they deal lnrgcly with subjecrs concept~~ally distinct 
from forrn:ll yunishnient theory, ant1 can be handled more ade- 
quately if treatcd independently. An effort to comhinc these quite 
disparate areas not only would present insurniounrablc difficulties 
but also would result in attenuated content with respect to formal 
punishment theory.' 

It is this writer's conviction that we do not give sufficient atten- 
tion to p~~nishncnt  theory in the devclopmcnt, msinteaancc, and 
salesmanship of the machinery for the administration of justice. Al- 
though matters concerning punishment theory have a way of he- 
coming abstract and difficult to discuss in ordinary terms, it is 
imperative that every effort be madc on the part of all persons, those 
involved in the actual implementation of justice as well as the aver- 
age citizen, to reflect on the meaning of punishment within the 
context of the philosophy of punishment. The punishment of the 
criminal and the objectives of the punishment are, after all, every- 



I one's concern. Too often we circle around questions that face the 
issue of the theory of punishment, as we rush on  to make changcs 
and to innovate. The  importance of the issue is nowhere better 
stated than in the observation attributed to Winston Churchill: 
"What is done to the criminal is a very accurate index to the quality 
of any civilization." 

Some years ago, Paul Tappan observed that our "total [punish- 
ment] objective remains for the most part inexplicit and confn~ed."~  
St would be less than precise, indeed, overly optimistic, co believe 
that the situation is very much different today. W e  are confronted 
with conflicting punishment ideologies. Too often, however, this 
conflict is submerged or unrecognized and is not brought to the 
surface for a healthy airing and open debate. 

A parallel and reinforcing aspect of this situation is the exis- 
tence of a high degree of public and individual ambivalence regard- 
ing punishment. Regardless of the position we take on the objectives 
of punishment we are apt to have strong misgivings. The  sustained 
controversy over thc dcath pelvalty is one case in point; the circular 
ancl erratic enforcement and expectations with respect to vice laws 
is another. 

Still anothcr factor contributing to the confused state of affairs 
is thc sustained existence of public indifference and insensitivity to 
many phascs of the crinle problem. Viewed from the perspective of 
the entire machinery for the ad~ninistration of justice, the result of 
this sct of circulllstanccs is that cliiiicult, indeed, impossible demands 
are iniposed upon it. In Tappan's words, "The incolnpatibles remain 
uureconcilcd but managc to persist, and thus measures of law ancl 
corrections arc marked by paradox and inconsi~tency."~ 

R?eanwhile, partly by design, more by default, and in response 
to pressures on legislators who are expected to initiate actiol~ to tio 
somcthiiig about the crime problem, we continue to pass criminal 
laws with c'runken abandon as if the laws themselves had a sacro- 
sanct or charismatic quality. Further, the passage of laws is too often 

.ume that done without asking whether or not it is reasonable to as- 
the behavior can be effectively controlled by the system of criminal 
justice. 

The  confused state of affairs notwithstanding, we cannot hope 
to ilnprove or ameliorate the situation-we cannot hope to make 
progress in our penal policy-without an open and sustained con- 
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sideration of the issues and our objectives. The collection of readings 
in this volume is designed to facilitate this task. 

Materials are organized around the classical theories of punish- 
ment: retribution, deterrence, rehabilitation, and the integrative 
theory. The  focus of each section is on discussions which argue for, 
critically examine, or empirically investigate a particular theory. 
With a few exceptions we present each selection in its entirety so 
that the continuity of the author's reasoning is retained. While the 
points of view with rcspect to any one theory vary to some extent 
from scholar to scholar, zach theory may be generally distinguished 
from the others in terms of its basic assumptions. Remove this sup- 
port and the entire framework crumbles. 

I t  should be nientiqned at the outset that each theory exists as 
an ideal, as an aspiration which at most is only approached in real 
life. A given punishment theory stands as a model which is used as a 
point of reference for generating and cvaluating punishment pro- 
cedures. Also note that to some extent the several theories overlap, 
and any attclirpt to summarkc them must of necessity do some dam- 
age to the total theme. I-Towcver, wc offer a few generalizing cam- 
ments at this point as an introduction and as a way of raising 
questions, not as critiques or detailed statements of the particular 
theory. 

THE RETI<IRUTIVIST defends thc desirability of a punit: 've response 
that the punitive reaction is the pain the 

it is highly desirable to provide for an 
of society's natural feeling of revul- 

sion toward aud disapproval of criminal acts. It is argued that this 
expression vindicates the criminal law and in so doing helps to unify 
society against crime xncl criminals. In a very real sense it is the re- 
tributive response which gives meaning to the label crinzinal, for it is 
this aspect of our response to the criminal which places him in a 
lower status than that of law-abiding citizens. Stated another way, 
if it were PI. .sible to remove the retributive response from our reac- 
tion to the criminal, would we not abandon the meaning that is con- 
ventionally attached to the label criminal? 
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Retribution must, however, be viewed within the cultural con- 
text. The punitive response and its interpretation are relative to time 
and place. What  is viewed as a punitive response today may be 
viewed differently at another time and place. Today sustained soli- 
tary confinement or  complete isolation of the criminal is generally 
viewed as extreme punishment. In 1800 isolation was seen as a vehi- 
cle for rehabilitation and a way for the criminal to repent and make 
peace with his God. 

One need not argue, however, for extreme punitiveness in 
order to support the retributive position. It should be emphasized 
that today we seldom hear the argument that penal sanctions should 
bc vengeful, cruel, or a means for giving vent to our purely emo- 
tional reactions. While we may reject cruel and extreme forms of 
punishment, is it not imperative that serious thought be given to 
how we can best provide for the retributive expression? Morris 
Cohen has observed: 

An enlightened society will recognize the futility of severely punish- 
ing unaooideblc retrogression in human ilignity. But it is vain to 
preach to any society that it must suppress its feelings. In all our 
various social relations-ill business, in pbl ic  life, in our academic 
institutions, and even in church-people are rewarded for being nt- 
tractive and therefore penalized for not being 

Assuming that we sliould avoid vengeance for vengeance' sake, but 
that nevertheless the retributive demand nceds to be legitimately 
recognized, there are still many questions to be considered. H o w  do 
we  measure the severity of punishment? A given punishment may 
have one meaning to one person and a quite different meaning to 
someone else. This is true for the punished as well as the punishers. 
Still another crucial question harassing us is the common phenome- 
non of sustained stigmatization, which is one indication of the de- 
mand for retribution. Is sustained stig~natization of the criminal in- 
consistent with the view that retribution should be tempered with 
restraint and undersunding? 

THE DETERRENT MODEL developed by the classical school of crimi- 
nology during the eighteenth and early nineteenth centuries saw 

the overriding objective of punishment as the achievement of the 
greatest happiness for the greatest number. Deterrence is seen as the 
way of achieving this condition. Taking its departure from the ra- 
tional view of man as a pleasure-seeking, pain-avoiding creature, the 
objective is to deal with the criminal in snch a way as to serve notice 
on potential offenders. T o  this end thc focus is on the assignment of 
that appropriate penalty, no more, no less, which will deter poten- 
tial offenders from committing crimes. Emphasis placed on poten- 
tial offenders is known as secondary deterrence, in contrast to the 
deterrence of the offendcr himself or primary deterrence. 

It should be remembered that tlle classical deterrent model 
arose in response to the extreme individualization and capriciousness 
of punishment that had developed by the late seventeenth century. 
With a view to correcting this situation, to providing maximum 
protection for the individual, and to achieving the greatest happi- 
ness for the greatest number, the early defenders of deterrence pro- 
posed to deal with the convictcd offendcr irl an exacting manner 
through the application of a d~finire scale of pcnaitics, a spccific 
penalty for a specific crime. In addition, it is usually snggested that 
the optimum conditions envisaged under the classical deterrent 
model require both celerity and certainty in thc apprehension of the 
criminal. All of these conditions are difficult, if not impossible, to 
achieve in today's society. 

Dificulties notu~itiisr..iidir~g., advocates of this position argue 
that while it is apparent all persons are not deterred, the deterrent 
objective, which in fact helps to support our cntirc structure of law 
enforcement, is still desirable. Regardless of the prevailing crime 
rates, it is assumed that many persons are in fact deterred; were it 
not for the operation of the deterrent machinery, the crime rates 
would be still higher. While there are certainly many who disagree 
with this position, it can be argued that detci-rence is the primary 
purpose of the state's sanctiqns. 

Given our tradition and historical development, if one chooses 
to cast aside or reject the deterrent theory he does so at some risk. 
The view of man as a value-oriented, value-choosing creature has 
deep roots. Surely we cannot deny that man does make choices. If 
this is true, then it seems reasonable to assume also that to some ex- 
tent he weighs, correctly or  incorrectly, the consequences of his 
behavior. And would this not then apply to choices to violate or  

7 
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not to violate the law? Although extensive data are not available 
regarding the operation of the deterrent principle, we  can point to 
some examples of persons who have been deterred-the decision to 
take special care to travel within the speed limit when we know that 
an aggressive effort is being madc to arrest speeders. A somewhat 
different example is our ability to reduce car thefts by locking cars. 
It is still possible to steal locked cars, and some persons do; but 
others do not have the teclinical skills, and still others do not like the 
odds. 

Many questions and problems relevant to the implementation 
of the deterretit theory remain and we have hardly scratched the 
surface in our efforts to investigate and to conduct research in this 
area. This is similarly true of the retributive rheory. Because of cer- 
tain biases which are inherent in the scientific outlook, social scien- 
tists have gcncrally eschewed investigations relevant to deterrcnce 
and retribution. 

DUKING 1.HE COUKSE OF TI%? .I.\VENTIE.rH CEHTURY t h ~ r ~  has beell 
an ascendancy of tire rehabilitative thcory of punishment. Today 
it is fair to say that on the verbal level an overriding emphasis is 
placed on this objective by corrccrional spo1;esmcn. 

~i.ation The lteynote of tlic approach is, of course, the individud'. 
of punishment-perhaps we should say trcatment-and working 
with the individual in such a way that he will be able to malce a sat- 
isfactory adjustment, or at least a non-criminal adjustment, once he 
is released from the authority of the state. Since most offenders do 
return to society, and some never technically leave it, it makes good 
sense to work with the otfcndcr in such a way that he will not again 
bc a criminal liability. 

Defenders of the rehabilitative theory sometimes forget, how- 
ever, that this objective of punishment is also an ideal. Some per- 
sons would have us bclieve that were it not for certain reactionary 
elements in our society-those defenders of retribution and de- 
terrence who, it is claimed, block the complete realization of the 
rehabilitative ideal-we would lnalce great strides in dealing with 
the problem of criminal behavior. At least for the present, howevcr, 
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we must question whether we in fact do have the knowledge neces- 
sary to make significant advances in this direction. 

Some persons taking the rehabilitative stance assert that they 
are "anti-punishment"; they speak of the "crime of punishment" 
and further contend that the rehabilitative objective is not punish- 
ment. Consistent with the definition of punishment as the objective 
of the state's handling of the adjudicated offender, the "anti-pun- 
ishment" point of view is appropriately considered under the reha- 
bilirative rubric. 

THE INCLUSIVE THEORY argues that it is desirable and possible to 
articulate a theory of punishment which integrates the several func- 
tions of punishment. Jktribution. U e n c c ,  and rehabilitation arc 
all seen as objectives of penal programs. Proselytizers for this point 
of view argue that it is both reaTistic and reasonable to insist that the 
machinery for irnpleliienting punishment in conteinporary society 
be callcd upon to achieve several objectives. 

Piinisliment involves working with the offender in such a man- 
ner that lie can be reassimilated into the comniunity. Simultaneo~s!~, 
society asks that we treat the individual in such a manner as to effec- 
tively mitigate, if not completely satiate, the deiiiancls for retribu- 
tion. Further, thcre is somc cxpcctation that thc oilendcr be dealt 
with so that his rreatmcrit will scrvc as an effective deterrent to 
potential offenders. N o  one argues, of course, that these demands 
exist or  should exist in a balanced or fixed proportion for all crimes, 
and indeed they vary from case to case with a given type of crime. 
This is in part wliy some scholars refer to punishme~~t as an art.s 

The reasonableness of a particular rheory of punisliment depcnds 
on ( I )  the assumptions one niabes about rhe nature of man, ( 2 )  rhc 
infor~nation one accepts as useful knowledge, ( 3 )  the Bind and ex- 
tent of ktiowledge one feels it is possible to achieve, and (4) an 
assessment of the requirements for impletnenting the particular 
theory, and of the probabilities of act~ially being able to meet these 
requirements. 

Similarly it should be emphasized that specific techniques and 



- procedures for dealing with the adjudicated offender make sense 
only within the context of punishment theory. Whether  one recog- 
nizes i t  or  not, the commendation or  negative criticism of a particu- 
lar mode of handling the offender emanates from the assumptions 
one makes about the objectives of punishment and the understand- 
ing he has of these assumptions and objectives. 

Is a solution t o  the punishment dilemma possible? Cnn we  rea- 
sonably expect to approach agreement regarding the objectives of 
punishmexi? Consensus may not be possible, but i t  is the responsi- 
bility of all citizens to reflect thoughtfully and intelligently on this 
subject. Someone has said that the mcaning of a problcm doesn't lie 
in its solution but in working at it incessantly. It seems well-advised 
to take a similar position with respect to the problem of determining 
the objectives of punishment and in deciding how they should be 
implemented. Punishment of the offendcr is a dynamic process that 
involves the continuous and careful assessment of our objectives and 
of the alternative consequences of a given judgment at any particu- 
lar point in time. I t  is hoped that the collection of materials in this 
volumc will facilitate this kind of rcflcction. 

NOTES 

I. For a very useful and interesting summary of the ramifications when 

. . 
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tified without regard to his past wrong act and its effects upon him- 
self. 

This is not, then, a plea for neglecting the factors of reforma- 
tion and deterrence or for making punishment harder. I t  is a plea 
for the proper understanding of retribution as the primary ground 
of punishment and as setting the limits within which social coercion 
can legitimately be exercised for the purposes of reformation and 
deterrence. On a superficial view it seems kinder to think of refor- 
mation alone and to forget about retribution, but in the end this is 
to forget moral responsibility and to incur the danger of looking 
upon men in the same light as animals to be trained to any pattern 
which appears desirable. It is impossible to take a just view of pun- 
ishment unless we remember that the normal adult has a certain ulti- 
mate responsibility for his deliberate actions and, if he acts wrongly, 
deserves his punishment. This recognition is due to the dignity of 
the human person. 

NOTES 

I .  F. H. Bradley, Ethical Studies, 2nd ed., 1927, pp. 27-8 
1. B. Bosmquet, Some Suggestions in Ethics, znd ed., 1919, p. 195. 
9. St. Thomas Aquinas, Summa contro Gentiles, lib. 111, cap. 144. 

The Retributivist Hits Back 

WHEN KINGSLEY AMIS, in his hook Lucky Jim, wanted to sum up 
the intellectual outlook of Professor Welch's wife, whose actions 
throughout show her to be excessively conservative, stodgy, snob- 
bish, authoritarian, and generally disagreeable, he spoke of "Her 
opposition to social services because they made people lazy, her at- 
titude to 'so-called freedom in education,' her advocacy of retribu- 
tive punishment, her fondness for reading what Englishwoman 
wrote about how Parisians thought and felt." This is interesting, for 
nowhere else in the book was punishment so much as mentioned. 
Amis uses advocacy of the Retributive theory purely as a symptom 
of a rather unpleasant, and certainly outdated, attitude, a symptom 
which his readers would surely recognize; and I think Amis was 
right-most of the people who read his book would understand the 
reference just as he intended it, would regard the theory as some- 
thing which, if it is not dead already, certainly should be. 

C. S. Lewis wrote an article' defending retribntivism. He is 
not a man whom one would normally expect to have any difficulty 
getting material published, yet the article appeared in an Australian 
periodical because, he said, he could get no hearing for his view in 
England. He claimed it had become clear during the controversy 
over the death penalty that his fellow-countrymen almost univer- 
sally adhered to a combination of the Deterrent and Reformatory 
theories of punishment. In the British philosophical world the posi- 
tion is apparently similar. J. D. Mabbott says: "In the theory of 
punishment, retribution has been defended by no philosopher of 

Reprinted from Mind, Vol. 70 (r961). 47'-490, with permission of the author 
and of the Editor of Mind. 
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note [for over fifty years] except Bradley. Reform and deterrence 
are the theories accepted in principle and increasingly influential in 
practice."" 

"And," it may be said, "This is just as it should be in an age 
that claims to be enlightened. Retributive punishment is only a po- 
lite name for revenge; it is vindictive, inhumane, barbarous, and 
immoral. Such an infliction of pain-for-pain's-sake harms the pcrson I 
who s"ffers the pain, the person who inflicts it, and the society which 
permits it; everybody loses, which brings out its essential pointless- 

1 
ness. The only humane motive, the only possible moral justification 
for punishment is to reform the criminal and/or to deter others from 
committing similar crimes. By making the punishment of wrong- 
doers a moral duty, the Retributive theory removes the possibility of 
mercy. The only people who today defend the Retributive theory 
are those who, whether they know it or not, get pleasure and a feel- 
ing of virtue from seeing others suffer, or those who have a hidden 
theological axe to grind. In any case, the theory is not only morally 
indefensible but conipletely inadequate in practice to determine 
what penalty the criminal should suffer in each case. Finally, the 
theory can be shown to be wrong by such simple facts of language 
usage as, for instance, that it makes sense to say 'He was punished 
for something he did not do,' because, inter alia, the theory demands 
that to say a man was punished for a crime logically necessitates that 
he committed it. Historically, morally, and logically, the theory is 
discredited." 

These, then, are some of the objections that have been urged 
against the Retributive theory of punishment. In my view they are 
all mistaken--either because they are based on confusions about 
what the theory is, or else because they spring from erroneous 
moral judgments. One charge, that the proponents of the theory are 
sadists or have a vested religious interest in it, I shall not deal with. 
For all I know it could even be true, but it seems irrelevant to the 
present discussion; philosophers, of all people, should surely be 
above using the ploy of analysing a man's motives instead of meet- 
ing his arguments. As for the objection that the theory is out of 
date, i.e. unfashionable, this seems so ludicrous philosophically that /! 
I would not have mentioned it at all if it were not for the unfortu- 
nate fact that it is the most common objection of all. I shall certainly 
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not bother with it any further, giving the reader credit for being 
free from what Belloc called "The degrading slavery of being a 
child of one's times." 

My aim is not to present, much less to establish as correct, a 
full-scale Retributive theory, or set of theories, of punishment. 1 
want firstly to sort out the issues in this confusing and confused 
area, and secondly to meet some of the attempts to discredit retrib- 
utivism which are made either by painting it, as I myself did in sum- 
mary fashion above, as a repulsive doctrine which could only be 
held by the morally insensitive, or else by reducing it to a harmless 
platitude which we all accept (so that the conflict between it and 
other theories of punishment turns out to have been no more than a 
foolish mistake). Let us start the process of clarification by deciding 
just what is meant by a 'Theory of Punishment', and what it would 
be for such a theory to be wrong. 

IT SOON BECOMES CLEAR when one studies the contexts in which the 
phrase appears that there is not just one type of theory being invari- 
ably referred to. Usually a theory sets out to resolve one or more of 
three main problems, although all too often the reader is not told 
which of them is being tackled. Indeed, one is often forced to the 
conclusion that the writers are not clear on the point themselves, 
which has led to a great deal of confusion and many false opposi- 
tions between theories which are not simply different but which 
are attempting to solve different problems. 

The first problem is over the meaning of the word 'punish- 
ment', and is thus a definitional or logical issue. We examine the 
way the word is used in ordinary language, the things to which it is 
applied, and try to produce some rule which covers all these cases 
and only these cases. Applying the same technique to many other 
words we would get a single unequivocal answer on which all users 
of the language would agree-in short, the definition of the term- 



but in the case of 'punishment' there is no such 
able answer, and so we may speak of a 'theory of 
the sense of a claim that a certain definition exactly 
correct use of the term.' For such a theory to be wrong would, be 
for it to mark out some range of things or activities not in fact oidi- 
narily referred to by the word 'punishment', or else to include only 
part of the proper range and/or more than the proper range. In this--' 
latter case we would probably say that the definition proposed was 
'too narrow' or 'too wide', but the theory itself we would say was 
wrong, because it claims that the proposed definition exactly fits 
normal usage. 

PRORLEM Z: Moral justification of the practice 

The second problen~ that a theory of punishment may be try- 
ing to solve is 'What, if anything, is the moral justification of pun- 
ishment as such?' W h y  should it be felt that this particular practice 
requires moral justification, when in the case of so many other prac- 
tices-from warning to washing-up--we do not feel that the ques- 
tion even arises? Clearly because punishment involves the deliberate 
infliction of pain, i.e. distress of some sort, normally against the 
wishes of the recipient, and this is something to which there is a 
prima facie moral objection, the overriding of which requires justi- 
fication. 

It is important to notice that the moral justification of a prac- 
tice is not the same thing as its general point or purpose, except in 
the eyes of those who have travelled so far down the Utilitarian 
road that they never question the means if the end is desirable. 
Every human practice that is not utterly random or uncunscious has 
some point, but not all have, and many do not need, a moral justifi- 
cation. An act or practice may have a very sound point indeed and 
still lack moral justification, e.g. torturing prisoners to get informa- 
tion, so that to say that the general aim of the practice of punishing 
criminals is, say, the protection of society is not eo ips0 to produce a 
moral justification of the practice, unless we assume that Bentham 

why it is 
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such could be wrong in two ways: firstly the general moral theory 
on which it is based could be incorrect, and secondly the theory of 
punishment could he a misapplication of the general moral theory. 

PROBLEM 3 : Pe7talty-fixing 

The third problem is this: which method or system of deter- 
mining penalties for crimes is best? A theory of punishment dealing 
with this problem might better be called a theory of punishments, 
or a theory of penalties. The point of view from which the advo- 
cated method is said to be best varies; sometimes it is in the interest 
of society as a whole, sometimes of the criminal, sometimes of both. 
One thing these theories have in common is that they are not so 
much concerned with what is as with what should be the case. T o  
be wrong, such a theory would have to be advocating a method of 
determining penalties which was actually not best, either because it 
was not best from the point of view considered, or because some 
other factor which ought, morally, to be primary had been over- 
ruled. 

Of these three problems, then, one is definitional, one is con- 
cerned with ethics, and one is largely practical, but with important 
n~oral overtones. The last two are very commonly dealt with as one, 
but the distinction is important for reasons which will become appa- 
rent later in this article. Given this division of the problen~s of pun- 
ishment, and the answering theories, into three categories, what of 
the attacks on retributivism? 

IT IS GENERALLY CONSIDERED that certain phrases which crop up 
fairly regularly in ordinary discourse, such as the troublesome "He 
was punished for something he did not do," create at least a prima 
facie difficulty for Retributive theories, and a number of different 
solutions have been offered in recent years."ecause it seems to me 
that all these solutions are more or less mistaken, I want to look 
again at this issue in the light of the above analysis. 

In the case of which of the three problems could a fact of lan- 
guage usage help to establish or prove wrong a theory of punish- 
ment? For the definitional problen~ it would clearly be relevant, and 



I shall later examine the significance of a typical phrase. But can 
such a language fact prove anything about a theory which deals 
with the second or third problem, or, more specifically, can it prove 
such a theory wrong? I suggest that it can do so only indirectly. 

Any attempt to solve the second or  third problem must assume 
that the logically prior problem of defining the word 'punishment' 
has already been solved. Unless we know what punishment is, what 
it means to impose a penalty for a crime, we cannot even start to 
talk about what system of fixing penalties is best, no matter from 
what point of view we may he considering it. Similarly, we cannot 
decide what it is that morally justifies punishment (inti1 we know 
what it is we are trying to justify. If the definition of 'punishment' 
that these theories had worked with were shown not to be in line 
with usage then they would be wrong in the sense that they would 
have turned out not to be theories of punishment at all, hut rather 
to be theories of something else. Incidentally, at this point we can 
already see where A. C. Ewing goes astray in his book T h e  Moral- 
i ty  of Punishment, for he starts with the assumption that, whatever 
it is, punishment is morally justified, and then rejects some defini- 
tions because he cannot agree that what they produce is morally 
justifiable (e.g. on p. 34). Clearly the logical order is first to decide 
what punishment is, then to decide whether this thing is morally 
justifiable or not. 

But if the term 'punishment' had been correctly defined, is it 
still possible for a fact about usage to prove a theory dealing with 
the second or third problem wrong? I have already mentioned what 
it would be for such theories to be wrong in themselves; what, then, 
is the relevance of word usage? 

Take the third problem. Settling what system of fixing penal- 
ties is best, no matter from whose point of view it may be consid- 
ered, is essentially an exercise in practical reasoning. It is hard to see 
how the fact that the word 'punishment' is sometimes used in cer- 
tain phrases could ever show that, say, the criminal was not in fact 
better off when his sentence had been fixed on such-and-such prin- 
ciples. Yet this is exactly what is required to demonstrate that a 
theory of ~unishment of the third type is wrong. 

The position with theories of the second type is somewhat 
similar. The way ethical terms are used certainly can show that a 

t 
general moral theory is incorrect, but this is not true of the way that 
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non-ethical terms are used. Now 'punishment' is not in itself an ethi- 
cal term: 'punishment', like all activity words, can occur in ethical 
propositions, but such propositions are not made ethical by virtue of 
its presence. Nor, if the general moral theory was correct, and, by 
hypothesis, the tern1 'punishment' had been correcrly defined, could 
the theory of punishment be shown to be a misapplication of the 
general moral theory by some fact about word usage. But to estab- 
lish the truth of this last assertion we will have to make a short ex- 
cursion into the field of Ethics. 

When it has been settled what it is for an activity to be moral 
or good (general moral theory), we still have to decide whether 
each particular activity, in this case the activity of punishing, is a 
case of a moral or good activity. The method employed to decide 
this varies with the general moral theory, but it will turn out to he 
one of the following kinds of procedure: 

(i) An appeal to intuition in the broadest sense. To decide whether 
a particular type of activity is good, a duty, what one ought to 
do, etc., one has simply to reflect (not ratiocinate) on it and 
one can just 'see' the answer. (Moore, Ross, in fact the ma- 
jority of recent theories.) 

(ii) A factual calculation of the total amounts of pleasure and pain 
that the action causes. (Hedonistic Utilitarianism.) 

(iii) (a) A check on whether God has told us, by Revelation, to do 
it. (The theory that Good is that which God enjoins.) 

(b) A check on whether the majority of the community ap- 
proves of it. (The theory that Morality is social conven- 
tion, i.e. Social Externalism.) 

( c )  A simple statement of whether the speaker himself likes or 
approves of it (Subjectivism) and wants others to do so 
too (Stevenson, Emotivists generally). 

(iv) Settling whether it is in accordance with Human Nature and 
Man's Final End, both by examining our internal, intuitive at- 
titude to it and by reasoning from what we already know of 
Man's nature and destiny. (Thomist theory.) 

(v) Checking it against a set of specific criteria of various sorts 
provided by the general theory for determining what is in 
accordance with the Moral Law (Kant) or what are genuine 
moral rules (Raier). 

Now if we consider all these methods it can be seen that in no 
case could the theory of punishment (moral justification) produced 



by their use be upset by facts about the use of the word 'punish- 
ment'. Remember that the original data about what it is for an ac- 
tivity to be good, moral, etc., and what punishment is are, in each 
case, correct by hypothesis. In method (i) no further data at all are 
introduced, so there is no possibility of error through false informa- 
tion. In method (ii) the additional information is scientific, mainly 
psychological; it is about how men feel, not about how they use 
words. In method (iii) there is room for error over (a) what God 
has commanded, or (b) what the majority of the community does 
approve of-it is very doubtful whether one could make an error 
over (c) what oneself approves of or likes-but neither of these 
could be shown to be erroneous by the way the word 'punishment' 
is used in sentences not about Revelation or approval. In method 
(iv) an error could only come in through a false notion of Human 
Nature or mistakes about Man's Final End; but our ideas about 
Man's Nature and End are in no way dependent on the question of 
which sentences using the word 'punishment' make sense and which 
do not. In method (v) the possible sources of error will vary with 
the criteria put up by the general moral theory for determining 
whether an activity constitutes a breach of a genuine moral rule. 
However, the only criterion which could be shown to have been 
misapplied by our noting that it made sense to use the word 'punish- 
ment' in some given non-ethical sentence would be one which spe- 
cified that this must not be the case, e.g. 'An activity, to be moral, 
must be such that the word signifying it cannot sensibly be used in 
such-and-such sort of non-ethical sentences'. Now, of course, no 
general theory of morals which would lead to the use of method 
(v)  has such a criterion, and it is hard to see what reason there could 
ever be for introducing such a one. 

W e  can see, then, that even if a theory of the moral justifica- 
tion of punishment can be wrong in the sense of being a misapplica- 
tion of the correct general moral theory, whichever that may be, its 
wrongness can never be proved by the fact that it makes sense to use 
the word 'punishment' in some given non-ethical sentence. The 
stage of appeal to language habits has already been passed. 

So far, we have established that while a fact about how the 
word 'punishment' is used might well show that a theory of punish- 
ment in the definitional sense was wrong, such a fact could not show 
that a theory dealing with the moral-justification or penalty-fixing 
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problems had done so incorrectly, except in the sense that they had 
dealt with something other than punishment. W e  must now turn 
back to definitional theories of punishment, to see what precisely is 
the effect on rhem of the fact, if it is a fact, that i t  makes sense to 
say, for example, "He was punished for something he did not do". 

Irrespective of which problem or problems it sets out to solve, a 
an usually be put under one of three head- 
rent, or Reformatory. When the problem is 

to define punishment these theories provlde roughly the following 
answers: 

I .  Retributive: Punishment is the infliction of pain, by an appropri- 
ate authority, on a person hecause he is guilty of a crime, i.e. for a 
crime that he committed. I do not intend to go into the question of 
just what constitutes an appropriate authority, because the answer 
would appear in all three definitions, and it is the differences between 
them, concerning who suffers pain and why, that I wish to stress here. 
Also, I use the word 'crime' deliberately, as it is ambiguous between 
an offence against a rule, the law, morality, or someone else's rights0 
2.  Deterrent: Punishment is the infliction of pain on a person in 
order to deter him from repeating a crime or to deter others from 
imitating a crime which they believe him to have committed. I am 
here subscribing to Benn's view that deterrence of the person pun- 
ished is not reform. Reform means that the man intends to avoid 
repeating the crime, not from fear of punishment but because he sees 
that it was wrong.? 
5 Refonnntory: Punishment is the infliction of pain on a person in . fl wbv  

I order to reduce his tendency to want to commit crimes or to commit _ 
(, L,(, ;f,r crimes of a particular sort. 

I am not urging the acceptance of any one of these three definitions 
in preference to the others. I have set rhem out so that we may see 
what difficulties arise for retributivism in this area from the alleged 
fact that it makes sense to say "He was punished for something he 
did not do". 

What does it come to to say that X makes sense, where X is 
sonie sequence of words? If we take it loosely, in what I shall 
henceforth call the weak way, it comes to saying that when we hear 
X we can understand what is being asserted by the speaker, and this 
does not necessarily imply that he is using all the words contained in 
X in their exactly proper way, but only that what is said is, so to 
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speak, 'near enough'. Thus, for instance, "They half killed him" 
makes sense in the weak way, even to someone not familiar with the 
phrase as an idiom, although killing, strictly speaking, is a deed that 
allows of no deg reeca  man is either killed or he is not. But we can 
also take 'X makes sense' in a tighter way, which I shall henceforth 
call the strong way, as indicating that each word has been used quite 
correctly so that an analytical substitution can be made for any term 
involved without revealing any contradiction, inconsistency, or 
other logical impropriety. 

If 'He was punished for something he did not do' makes sense 
in the weak way, how does this affect the Retributive definition? It 
is fairly easy to see that it is not incompatible with the truth of the 
theory. The person who used the sentence could simply be asserting 
that someone who was not in fact the perpetrator of a  articular 
crime had been treated as though he were, either because those in 
authority held sincerely though mistakenly that he was guilty of it 
or because they had deliberately tried to mislead the public. 

If, however, the given sentence made sense in the strong way, 
it is equally obvious that the Retributive theory (definition) 
would be proved wrong. Since, on the definition it proposes, to say 
that someone was punished for a crime involves saying that he com- 
mitted it, the Retributive definition would make "He was punished 
for something he did not do" a self-contradictory proposition. Thus 
either the sentence does not make sense in this strong way or the 
Retributive theory (definition) must be abandoned. 

But any satisfaction which advocates of the Deterrent or Re- 
formatory theories might feel over this incompatibility must be 

I 
short lived, for if the sentence did make sense in the strong way this 
would be equally fatal to their own proposed definitions, although 
for a different reason. Here the difficulty lies not in ". . . that he did 

i 
not do", but in ". . . for something . . . ". It is clear that the 'some- 
thing1 referred to is an act, a crime that somebody committed; but 
on neither the Deterrent nor the Reformatory theory is a man sub- 
jected to pain for a crime, but to deter him or others from commit- 

i ) 

ting crimes in the future or to rid him of the tendency to commit 
crime. The only theory with which the given sentence's making 

i 

sense in the strong way would be compatible would be one which 
i 
I 

defined punishment as 'The infliction of pain on a person because a 
I 

crime has been committed, whether by that person or not'. As far 
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as I know, such a theory is not held by any philosopher in the West- 
ern World. That this should be so is, I suggest, strong prnua facie 
evidence that the sentence does not in fact make sense in the strong 
way. 

T o  recapitulate: Only theories of punishment of the defini- 
tional type could be affected by a fact of language not involving 
ethical terms. If it makes sense in the weak way to say "He was 
punished for something he did not do" then the Retributive theory 
(definition) is still tenable; if it makes sense in the strong way then 
not only the Retributive, but also the Deterrent and Reformatory 
definitions are shown to be wrong. Thus the alleged difficulty is 
either no difficulty at all, or else it is an insuperable difficulty for all 
three definitional theories. In neither event are there grounds in 
word usage for discriminating against retributivism vis-a-vis its 
rivals. 

In passing we may note an interesting asymmetry between the 
sentence we have been discussing and the sentence "He was pun- 
ished although he was innocent", where this is interpreted to mean 
not just that the man was innocent of the particular crime for which 
he was 'punished' but that he was 'punished' altho~rgh he had not 
committed any crime at all. If "He was punished although he was 
innocent", interpreted thus, makes sense in the strong way, then 
whilst the Retributive theory (definition) is shown to be wrong the 
Deterrent and Reformatory theories (definition) are still viable. 

The treatments of this question given by Flew and Quinton 
have already been effectively criticized by Baierx; but Baier's own 
analysis differs from the one I have just set out. In his view, the fact 
that it makes sense to say "He was punished for something he did 
not do" is not incompatible with the Retributive theory, because 
the theory necessitates as a logical precondition of punishment not 
that the person who suffers the pain in fact committed the crime, 
but only that he was 'found guilty' of committing it. This 'finding 
guilty' can either be informal and implicit (as in the case of a parent 
punishing a child) or formal and explicit (as in the case of a jury an- 
nouncing its verdict). But the fault in this solution is that whilst the 
amended Retributive definition it is based on includes everything 
that we would call punishment, it also includes things we would 
not call punishment Merely to go through the moves of the 'game', 
as he puts it, is not enough to constitute a case of punishment .Take 
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the case of a man who clearly did not commit a crime, and who is 
obviously not even believed to have committed a crime; if, despite 
his known innocence, a court went through the formal motions of 
a trial, including the moves of the jury uttering the word "Guilty" 
at the appropriate time and the Judge sentencing him, and if he was 
duly executed-would it be proper to call this a case of punishment? 
Or  consider a schoolmaster regularly beating one of his pupils after 
saying the words "Bloggs! You were laughing!" (an informal dec- 
laration of guilt) although Rloggs never so much as cracks a smile 
and the teacher's eyesight is good-would we say Bloggs was being 
punished regularly? Would it not be more natural to say that these 
were cases of something other than punishment-victimization 
perhaps? 

EARLIER, I claimed that a lot of contemporary writing on the sub- 
ject of punishment is confused, much of the trouble springing from 
a failure to distinguish between the three separate problems in- 
volved. I can best support this claim by taking my examples from 
the t w w - w a r  articles on punishment.' Consider 
first this paragraph written by Flewlo in criticism of J. D. Mabbott's 
article "Punishment": "The objection to saying that the sole justi- 
fication for punishing someone is that he has committed an offence 
is that Mabbott and almost everyone else would allow that a punish- 
ment in certain circumstances was overdetermined in its justifica- 
tion-was justified twice over. Certainly: because, though Mabbott 
claims to 'Reject absolutely all utilitarian considerations from its 
justification', he is prepared to appeal to these to justify syste711s of 
punishment. Rut if a sy s t e~n  is to be justified even partly on such 
grounds, some cases within the system must be partly justifiable on 
the same grounds: the system surely could not have effects which 
no case within it contributed." 

Here Flew is confusing Problems 2 and 3. The point is that 
jnstifying systenls of punishment, i.e. which method or system of 
determining penalties for crimes is best (Problem 3), is quite dis- 
tinct from justifying, morally, the practice of punishment as such 
(Problem 2). T h e  is nothing inconsistent in Mabbott's view that, 
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whilst the moral justification of inflicting pain on people who com- 
mit crimes lies solely in retributive considerations, one system of 
fixing what penalties are to be inflicted for what crimes may be bet- 
ter than another from the point of view of its consequences on a 
particular society, i.e. on 'utilitarian' grounds. Flew has failed to 
realize that the word 'justification' is used in two quite different 
ways in the context of discussions of punishment, depending on 
which problem a theory is trying to solve. When dealing with 
Problem 3 a systertl is 'justified' precisely by establishing that it is 
most in the interests of some stated person or group that penalties 
should be fixed on the lines it prescribes. Of course it is always pos- 
sible that some system of determining penalties which has been 
'justified' in this may may be objected to on 71rornl grounds if it 
goes against a principle arising from the solution to Problem 2, e.g. 
if a system of fixing penalties, 'justified' by its deterrent effect alone, 
resulted in overruling the moral principle (derived from a Retribu- 
tive solution to Problem 2) that a very minor offence ought not to 
be punished more severely than a very serious one. But this is not 
surprising; if I say that punishment has a moral justification, I do not 
thereby resign my right to apply moral criticism to any system of 
fixing penalties. I might, for instance, hold that the practice of pun- 
ishing is morally justifiable, yet at the same time say that the Nazi 
system of partly determining penalties according to the race of the 
criminal was immoral. 

In his article "On Punishment" Quinton recognizes that theo- 
ries of punishment may deal either with what punishment is or with 
the problem of morally justifying it as a practice (Problems I and 
2 ) .  However, when he proceeds further he confuses the issue by 
misunderstanding retributivism in two ways. Firstly, he says that it 
is a logical and not a moral doctrine: "It does not provide a moral 
justification of the infliction of pnnishment but an elucidation of the 
use of the word" (p. I 34). W e  have seen that this is true of the Re- 
tributive theory, as it is also true of the Deterrent and Reformatory 
theories, but only when  the theory deals w i th  Problenz I .  If a par- 
ticular Retributive theory deals with Problem 2, as it well may, then 
it is a moral doctrine, albeit one that Quinton does not agree with, 
e.g. "The moral justification of punishment is simply that the inflic- 
tion of pain on those who have inflicted pain on others is a Good-in- 
itself, since it is a species of justice" would be a possible, though per- 

3' 



haps poor, Retributive theory dealing with Problem 2 .  Of course it 
is true that Retributive theories are very often concerned only with 
definition, but they can be, and sometimes are, concerned with 
moral justification or systems of penalty-fixing, e.g. C. S. Lewis's 
article "The Humanitarian Theory of Punishment" argue? for a 
Retributive theory of penalty-fixing, and A. C. Ewing argues 
against such a theory, thus recognizing its existence." Secondly, 
Quinton misunderstands retributivism when he says that it regards I 

punishment as trying to bring about "A state of affairs in which it is 
as if the wrongful act had never happened" (p. I 3 5 ) .  H e  criticizes 
this doctrine as only applicable to a restricted class of cases: "Theft 
and fraud can be compensated, but not mur 
ing retribution with restitution. If we recover stolen property, or if 
a confidence man repays the money he got by fraud, then although 
restitution has been made the retributivist 
ment was still due, i.e. the loss has been ann 

Only physically are things as they were before the crime. In 7 

ase of murder, restitution is clearly impossible-we cannot get 
back the life that was taken-but Retributive punishment is still 
possible. Further, the lex talionis is not an extension of retributivism, 
as Quinton claims, but a particular Retributive theory dealing with T d d @ , $  
Problem 3 (penalty-fixing), and in my view a poor Retributive 
theory, as I shall explain later. &-' 

WHAT OF THE OTHER CHARGES against retributivism? IS it, as is SO 

often said, inhumane? This charge, if correct, would count as a 
moral objection against a Retributive theory of penalty-fixing 
(Problem 3). In the area of this problem it seems to me that Retrib- 
utive theories stand up very well to comparison with purely Deter- 
rent or Reformatory theories. If we penalize the criminal according 
to what he has done, we at least treat him like a man, like a respon- 
sible moral agent. If we fix the penalty on a Deterrent principle (i.e. 
What penalty given to this criminal, or  class of criminal, will effec- 
tively deter others from imitating his crime?) we are using him as 
a mere means t o  somebody else's end, and surely Kant was right 

\ 
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when he objected to that! And why stop at the minimum, why not 
be on the safe side and penalize him in some pretty spectacular way 
-wouldn't thavbe more likely to deter others' Let him be whipped 
to death, publicly of course, for a parking offence; that would cer- 
tainly deter wte from parking on the spot reserved for the Vice- 
Chancellor! And of course a deterrent will deter as long as the 
person on whom the pain is inflicted is believed to be guilty by those 
we wish to deter. It really wouldn't matter, if deterrence is our aim 
in fixing penalties, whether he was in fact guilty or not; as long as 
we kept his innocence a secret we could make a very effective ex- 
ample of him. This conclusion has been acted on by more than one 
government in our own times. 

If, on the other hand, our aim in fixing penalties is the reform 
of the criminal-his cure, some might say-then the logical pattern 
of penalties will be for each criminal to be given reformatory treat- 
ment until he is sufficiently changed for the experts to certify him 
as reformed. On this theory, every sentence ought to be indetermi- 
nate-'To be detained at the Psychologist's pleasure', perhaps-for 
there is no longer any basis for the principle of a definite limit to 
punishment. "You stole a loaf of bread? Well, we'll have to reform 
you, even if it takes the rest of your life." From the moment he is 
found guilty the criminal loses his rights as a human being quite as 
definitely as if he had been declared insane. This is not a form of 
humanitarianism I care for. Nor does it become any more humane 
if we drop the word 'punishment1-it is still just as compulsory. 
C. S. Lewis wrote a sentence on this point that is worth quoting, 
even if only as a masterly piece of propaganda: "To be taken with- 
out consent from my home and friends, to lose my liberty, to 
undergo all those assaults on my personality which modern psycho- 
therapy knows how to deliver, to be remade after some pattern of 
'normality' hatched in a Viennese laboratory to which I never pro- 
fessed allegiance, to know that this proccss will never end until 
either my captors have succeeded or 1 have grown wise enough to 
cheat them with apparent success-who cares whether this is called 
punishment or not."'2 And, since prevention is better than cure, 
why wait until he commits a crime? On the Reformatory theory of 
penalty-fixing, it is the tendency to commit crimes that we want to 
eliminate, so if a man has the tendency let him be penalized before 
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the damage is done. Let him be for what he is, not for 
what he does, and let him be made over into what the authorities (or 
their experts) want him to be. 

The usual riposte to the sort of charges I have been making 
against Deterrent and Reformatory theories of punishment (pen- 
alty-fixing) is to refer back to a Retributive definition of punish- 
ment and rule out the charges as logically inadmissible.'' "The short 
answer to the critics of Utilitarian theories of punishment," writes 
C. K. Benn, "is that they are theories of punish?ltent, not of any sort 
of technique involving suffering."" But to say, to those who ask 
why we shouldn't punish the innocent when it would be socially 
useful, that "The infliction of pain on a person is only properly de- 
scribed as punishment if that person is guilty"lS is to give an answer 
which is technically correct (for those who subscribe to a Retribu- 
tive definition of punishment) but which misses the point behind 
the question. 

Suppose the questioner comes back as follows: "All right then, 
if you want to quibble about terminological niceties when I'm try- 
ing to make a serious moral and practical enquiry, I'll rephrase my 
question. W h y  shouldn't we do to the innocent that which, when 
it's done to the guilty, is known as punishment?" At this point those 
theorists who offer a Utilitarian moral justification for the practice 
of punishing (i.e. a Deterrent and/or Reformatory theory on Prob- 
lem 2) are in a difficult position; for on their view what morally 
licenses us to inflict pain on a man is not that he is guilty-that is 
merely what gives us a logical license to use the word 'punishment' 
to refer to the infliction of pain-but that there will be a socially 
useful result in terms of his reform and/or the deterrence of others, 
or, to put it more generally and in A4r. Benn's terminology, that the 
decrease in mischief to the public will be greater than the increase in 
nlischief to those who are subjected to the pain. The only objection 
these theorists could raise would be that inflicting pain on the inno- 
cent is not in fact an effective deterrent. This empirical hypothesis 
is of very doubtful validity-it is not hard to think of cases where a 
very great mischief to the public might be avoided by condemning 
and executing an innocent man under guise of punishing him, e.& 
who knows but that Klaus Fuchs might have been deterred from 
passing information on the A-bomb to the Russians if the Govern- 
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ment had previously 'framed' some innocent scientist on an espio- 
nage charge and executed him in a blaze of publicity? In any case, 
most people feel that there is more against 'punishing' the innocent 
than that it wouldn't effectively reduce crime. Nor does our sense 
of outrage arise solely from the lying imputation of guilt, as Quin- 
ton claims, although this is undoubtedly a partial explanation. Surely 
our principal objection is to the deliberate infliction of undeserved 
pain, to the injustice of it, and this moral objection to taking Deter- 
rent and Reformatory theories of penalty-fixing (Problem 3)  to 
their logical conclusion can only be accounted for on a Retributive 
theory of the moral justification of punishment as such (Problem 
2). as I shall show in a moment. 

But before we leave the question of penalty-fixing it is worth 
asking why it should be so often thought that Retributive theories 
in this area are necessarily barbarous. The charge springs from the 
misconception, which I mentioned before, that there is only one 
such theory-the lex talionis. In fact, all that a Retributive theory 
of penalty-fixing needs to say to deserve the name is that there 
should be a proportion between the severity of the crime and the 
severity of the punishment. It sets an upper limit to the punishment, 
suggests what is drre. But the 'repayment' (so to speak) need not be 
in kind; indeed in some cases it could not be. What would the lex 
talionis prescribe for a blind man who blinded someone else? Even 
in those cases where repayment in kind of violent crime is possible 
there is no reason why we should not substitute a more civilized 
equivalent punishment; the scale of equivalent punishments will, of 
course, vary from society to society. There is also no reason, having 
got some idea of the permissible limits of a man's punishment from 
Retributive considerations, why we should not be guided in our 
choice of the form of the penalty by Deterrent and Reformatsry 
considerations. 

In the area of the moral justification of the practice (Problem 
2) a Retributive theory is essential, because it is the only theory 
which connects punishment with desert, and so with justice, for 
only as a punishment is deserved or undeserved can it be just or un- 
just. What would a just deterrent be? The only sense we could 
give to it would be a punishment which was just from the Retribu- 
tive point of view and which also, as a matter of fact, deterred other 
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people. "But," it may be objected, "You are only talking about 
retributiue justice." T o  this I can only reply: What other sort of 
justice is there? 

A vital point here is that justice gives the appropriate authority 
the right to punish offenders up to some limit, but one is not neces- 
sarily and invariably obliged to punish to the limit of justice. Simi- 
larly, if I lend a man money I have a right, in justice, to have it 
returned; but if I choose not to  take it back I have not done any- 
thing unjust. I cannot claim more than is owed to me but I am free 
to claim less, or even to claim nothing. For a variety of reasons 
(amongst them the hope of reforming the criminal) the appropriate 
authority may choose to punish a man less than it is entitled to, hut 
it is never just to punish a man more than he deserves. It is a mistake 
to argue-as Ewing, for example, does in Chapter I1 of The Mo- 
rality of Punish?nent-that, on the Retributive theory, to punish a 
man less than the exact amount due is an injustice similar to punish- 
ing an innocent man. The  Retributive theory is not, therefore, in- 
compatible with mercy. Quite the reverse is the case-it is only the 
Retributive idea that makes mercy possible, because to be mercifnl 
is to let someone off all or part of a penalty which he is recognized 
as having deserved. 

Retrihutive punishment is not revenge, althongh hoth are spe- 
cies of justice. Revenge is private and personal, it requires no au- 
thority of one person or institution over another; punishment 
requires a whole system of authorities given a right to secure justice. 
As members of the State, we surrender the right to secure justice our- 
selves to the authorities that the State appoints (though retaining, 
for example, our right to punish our own children). It is these 
State-appointed authorities, not ourselves, who must hoth punish 
malefactors and recover for us, by force where necessary, what a 
reluctant debtor owes 11s. 

Finally, it is a distortion of the Retributive theory to say that it 
involves the infliction of pain-for-pain's-sake. On  my understand- 
ing of the theory, pain (which the appropriate authority is morally 
licensed to inflict because it is deserved) is inflicted for the sake of 
all or any of a number of different ends. Amongst these are the pro- 
tection of society, the reform of the criminal-which punishment 
may achieve sim 1 b making the criminal realize the full gravity k'y y 
of what he has done, as a child realizes how serious his offence has 
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been when he sees how angry it makes his father-and the deter- 
rence of others. All these ends are in themselves both morally and 
socially desirable; where the infliction of pain is justified by desert, 
pain may be a morally permissible nteans to achieving them. 

I w NOT CLAIM to have demonstrated in this article that Retributive 
theories are the correct solutions to each of the problems of pnnish- 
ment. My aim has been to make clear the distinction and intercon- 
nection between those problems and to show that, if we are to reject 
Retributive theories, objections more powerful than those currently 
advanced and accepted will have to be found, since the current oh- 
jections rest on confusions, or mis-statements of the problem, or 
mere prejudice. 

Where the problem is to define punishment (Problem I ) ,  some 
sort of Retributive theory now seems to be fairly generally ac- 
cepted, although whether the offence for which punishment is in- 
flicted is against the Law, some other set of explicit rules, or just the 
accepted moral standards of a community is still debated. Most of 
those who have examined the difficulty raised by the currency of 
the phrase 'He was punished for something he did not do' rightly 
conclude that the Retrihutive definition is more or less immune, 
even if their reasons for so concluding are faulty. That able philos- 
ophers should accept such unsatisfactory solutions to the apparent 
problem bears witness to the strength of their conviction that a 
Retributive definition is the right one. 

The  moral justification for the practice of punishment as such 
(Problem 2 )  is today sought almost invariably in Reformatory or 
Deterrent terms. For those who subscribe to simple Utilitarian theo- 
ries of morals of the total-pain-and-pleasure-to-society type, this is. 
of course automatic, and short of refuting their moral theory as a 
whole one cannot hope to shift their position on punishment. But 
most of those philosophers for whom retrihutivism is not ruled out 
a priori by their general moral theory-i.e. most of that great ma- 
jority who do not subscribe to Hedonistic Utilitarianism-also re- 
ject or, more commonly, ignore the Retributive theory of the moral 
justification of punishment; and this despite the unique ability of 
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that theory to connect punishment with the notions of desert and 
justice and, indeed, with the deep-seated general conviction we all 
have that to strike back and to strike first are two very different 
things, morally speaking, irrespective of the results they may pro- 
duce or be intended to produce. This is surprising; for though I 
have not demonstrated that these considerations in favour of a Re- 
tributive theory could never be outweighed by any conceivable 
arguments for Deterrent and/or Reformatory moral justification, I 
hope I have shown that they are too important to be altogether 
overlooked, or even to be summarily dismissed. It may he possible 
not to be moved by then], but they must at least be faced. I have 
referred to three factors which tend to account for the cavalier 
treatment of retributivism in the area of Problem 2 .  First, there is 
the mistaken belief that a Retributive moral justification of punish- 
ment would make the infliction of pain on the guilty a positive, in- 
escapable obligation, instead of merely creating a right to inflict pain 
which, like other rights, it may in some circumstances be foolish or 
mean to exercise. Second, there is the failure to distinguish between 
the moral justification of a practice on the one hand, and its 'general 
justifying aim' on the other. And third, there is the notion that if 
one concedes the definitional field to retributivism, there is no 
further area in which Deterrent and Reformatory theories can have 
a Retributive rival, that one can 'dissolve' the traditional conflict 
between the theories by declaring that 'Retributivism is not a moral 
but a logical doctrine'. 

When the problem is to find the best system of penalty-fixing 
there is no doubt that a purely Retributive theory would have seri- 
ous weaknesses, both practically, because it may be very difficult to 
decide which of two crimes is the more serious and thus deserving 
of severer punishment, and morally, because if Deterrent and Re- 
formatory considerations are altogether ignored when the list of 
penalties is drawn up a great social good might be sacrificed in order 
to achieve a small improvement in the accuracy of a punishment 
from the Retributive standpoint. But, on the other hand, I have 
pointed out that the charge that Retributive theories of penalty- 
fixing are barbarous is based on the mistaken assumption that the 
only snch theory is the lex talionis, and that a modified Retributive 
theory is perfect1 powible, one which only uses Retributive consid- 
erations to fix so M e sort of upper limit to penalties and then looks 
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to other factors to decide how much and what sort of pain shall be 
inflicted. Purely Reformatory or Deterrent theories of penalty- 
fixing, which lack that limit, run the risk of becoming far more 
inhumane than even a purely Retributive theory. 

Finally, I have been concerned to show that only if one sub- 
scribes to a Retributive theory of the moral justification of punish- 
ment (Problem 2 )  has one grounds on which to object to taking 
the Deterrent and Reformatory theories of penalty-fixing (Problem 
3)  to their logical conclusion, i.e. to inflicting pain on the innocent 
as a deterrent to others and as a means to removing suspected crimi- 
nal tendencies before they can be manifested in actual offences. 
Those who object that such action would not (logically) be pun- 
ishment are not objecting to the action taking place but only to its 
being given a certain name. Yet surely most people feel that there is 
more difference between inflicting pain on the guilty and inflicting 
pain on the innocent than that one can and the other cannot be 
called ~unishment? 
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I PROPOSE in this paper to defend a retributive theory of punishment 
and to reject absolutely all utilitarian considerations from its justifi- 
cation. I feel sure that this enterprise must arouse deep suspicion and 
hostility both among philosophers (who must have felt that the re- 
tributive view is the only moral theory except perhaps psychologi- 
cal hedonism which has been definitely destroyed by criticism) and 

ties. These are 
Morality of Punish7rzent, and I need not spend long over them. The 
central difficulty is that both would o n  occasion justify the punish- 
ment of an innocent man, the deterrent theory if he were believed 
t o  have been guilty by those likely to commit the crime in future, 
and the reformatory theory if he were a bad man though not a crim- 
inal. To this may be added the point against the deterrent theory 
that it is the threat of punishment and not punishment itself which . 
deters, and that when deterrence seems to depend o n  actual punish- 
ment, to implement the threat, it really depends on publication and 
may be achieved if men believe that punishment has occurred even 
if in fact it has not. As Bentham saw, for a Utilitarian apparent jus- 
tice is everything, real justice is irrelevant. 

Reprinted from Mind, Vol. 49 0939). 152-167, with permission of the author 
and of the Editor of Mind. 
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Dr. Ewing and other moralists would be inclined to cornpro- 
mise with retribution in the face of the above difficulties. They 
would admit that one fact and one fact only can justify the punish- 
ment of this man, and that is a past fact, that he has committed a 
crime. T o  this extent reform and deterrence theories, which look 
only to the consequences, are wrong. But they would add that ret- 
ribution can determine only that a man should be punished. It can- 
not determine how or how much, and here reform and deterrence 
may come in. Even Bradley, the fiercest retributionist of modern 
times, says "Having once the right to punish we may modify the 
punishment according to the useful and the pleasant, but these are 
external to the matter; they cannot give us a right to punish and 
nothing can do that but criminal desert." Dr. Ewing would main- 
tain that the whole estimate of the amount and nature of a punish- 
ment may be effected by considerations of reform and deterrence. 
It seems to me that this is a surrender which the upholders of retri- 
bution dare not make. As I said above, it is publicity and not punish- 
ment which deters, and the publicity though often spoken of as 
"part of a man's punishment" is no more part of it than his arrest or 
his detention prior to trial, though both these may be also unpleasant 
and bring him inro disrepute. A judge sentences a man to three 
years' imprisonment not to three years plus three columns in the 
press. Similarly with reform. The  visit of the prison chaplain is not 
part of a man's punishment nor is the visit of Miss Fields or Mickey 
Mouse. 

The  truth is that while punishing a man and punishing him 
justly, it is possible to deter others, and also to attempt to reform 
him, and if these additional goods are achieved the total state of af- 
fairs is better than it would be with the just punishment alone. But 
r and deterrence are not modifications of the ~unishment. still - 

A parallel may be found in the case of tact and 
truth If you ave to tell a friend an unpleasant truth you may do 
all you can to put him at his ease and spare his feelings as much as 
possible, while still making sure that he understands your meaning. 
In such a case no one would say that your offer of a cigarette'be- 
forehand or your apology afterwards are modifications of the truth 
still less reasons for telling it. You do not tell the truth in order to 
spare his feelings, but having to tell the truth you also spare his feel- 
ings. So Bradley 'was right when he said that reform and deterrence 
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were "external to the matter," but therefore wrong when he said 
that they may "modify the punishment." Reporters are admitted to 
our trials so that punishments may become public and help to deter 
others. But the punishment would be no less just were reporters ex- 

I cluded and deterrence not achieved. Prison authorities may make it 
possible that a convict may become physically or morally better. 

I They cannot ensure either result; and the punishment would still be 
just if the criminal took no advantage of their arrangements and 
their efforts failed. Some moralists see this and exclude these "extra" 
arrangements for deterrence and reform. They say that it must be 
the punishment itself which reforms and deters. But it is just my 
point that the punishment itself seldom reforms the criminal and 
never deters others. It is only "extra" arrangements which have 
any chance of achieving either result. As this is the central point of 
my paper, at the cost of laboured repetition I would ask the up- 
holders of reform and deterrence two questions. Suppose it could be 
shown that a particular criminal had not been improved by a pun- 
ishnlent and also that no other would-be criminal had been deterred 
by it, would that prove that the punishment was unjust? Suppose it 
were discovered that a particular criminal had lived a much better 
life after his release and that many would-he criminals believing him 
to have been guilty were influenced by his fate, hut yet that the 
"criminal" was punished for something he had never done, would 
these excellent results prove the punishment just? 

It will be ohserved that I have throughout treated punishment 
as a purely legal matter. A "criminal" means a man who has broken 

i a law, not a bad man; an "innocent" man is a man who has not , / broken the law in connection with which he is being punished, 

L d '  * though he may be a bad man and have broken other laws. Here I 
- h dissent from most upholders of the retributive theory-from Hegel, I r  

from Bradley, and from Dr. Ross. They maintain that the essential 

I connection is one between punishment and moral or social wrong- 
doing. 

: My fundamental difficulty with their theory is the question of 
status. It takes two to make a punishment, and for a moral or social 
wrong I can find no punisher. W e  may be tempted to say when we 
hear of some brutal action "that ought to be punished"; but I cannot 
see how there can be duties which are nobody's duties. If I see a man 
ill-treating a horse in a country where cruelty to animals is not a 
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legal offence, and 1 say to him "I shall now punish you," he will 
reply, rightly, "What has it to do with you? Who made you a 
judge and a ruler over me?" I may have a duty to try to stop him 
and one way of stopping him may be to hit him, but another way 
may be to buy the horse. Neither the blow nor the price is a punish- 
ment. For a moral offence, God alone has the status necessary to 
punish the offender; and the theologians are becoming more and 
more doubtful whether even God has a duty to punish wrong- 

with punishment proper. 
This connection, on which I insist, between punishment and 

crime, not between punishment and moral or social wrong, alone 
accounts for some of our beliefs about punishment, and also meets 
many objections to the retributive theory as stated in its ordinary 
form. The first point on which it helps us is with regard to retro- 
spective legislation. Our objection to this practice is unaccountable 
on reform and deterrence theories. For a man who commits a wrong 
before the date on which a law against it is passed, is as much in need 
of reform as a man who commits it afterwards; nor is deterrence 
likely to suffer because of additional punishments for the same of- 
fence. But the orthodox retributive theory is equally at a loss here, 
for if punishment is given for moral wrong-doing or for invasion of 
the rights of others, that immorality or invasion existed as certainly 
before the passing of the law as after it. 

My theory also explains, where it seems to me all others do not, 
the case of punishment imposed by an authority who believes the 
law in question is a bad law. 1 was myself for some time disciplinary 
officer of a college whose rules included a rule conrpelling attend- 
ance at chapel. Many of those who broke this rule broke it on prin- 
ciple. 1 punished them. I certainly did not want to reform them; I 
respected their characters and their views. I certainly did not want 
to drive others into chapel through fear of penalties. Nor did I think 
there had been a wrong done which merited retribution. I wished I 
could have believed that I would have done the same myself. My 
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position was clear. They had broken a rule; they knew it and I knew 
it. Nothing more was necessary to make punishment proper. 

I know that the usual answer to this is that the judge enforces 
a bad law because otherwise law in general would suffer and good 
laws would be broken. The effect of punishing good men for break- 
ing bad laws is that fewer bad men break good laws. 

[Ercrnrsta on Indirect Utilitarianisat. The above argument is a 
particular instance of a general utilitarian solution of all similar prob- 
lems. When I am in funds and consider whether I should pay my 
debts or give the same amount to charity, I must choose the former 
because repayment not only benefits my creditor (for the benefit to 
him might be less than the good done through charity) but also up- 
holds the general credit system. I tell the truth when a lie might do 
more good to the parties directly concerned, because I thus increase 
general trust and confidence. I keep a promise when it might do 
more immediate good to break it, because indirectly I bring it about 
that promises will be more readily made in the future and this will 
outweigh the immediate loss involved. Dr. Ross has pointed out that 
the effect on the credit system of my refusal to pay a debt is greatly 
exaggerated. But I have a more serious objection of principle. It is 
that in all these cases the indirect effects do not result from my 
wrong action-my lie or defalcation or bad faith-but from the 
publication of these actions. If in any instance the breaking of the 
rule were to remain unknown then I could consider only the direct 
or immediate consequences. Thus in my "compulsory chapel" case 
I could have considered which of my culprits were law-abiding men 
generally and unlikely to break any other college rule. Then I could 
have sent for each of these separately and said "I shall let you off if 
you will tell no one I have done so." By these means the general 
keeping of rules would not have suffered. Would this course have 
been correct? It must be remembered that the proceedings need not 
deceive everyh)dy. So long as they deceive would-be law-breakers 
the good is achieved. 

As this point is of crucial importance and as it has an interest 
beyond the immediate issue, and gives a clue to what I regard as the 
true general nature of law and punishment, I may be excused for 
expanding and illustrating it by an example or two from other fields. 
Dr. Ross says that two men dying on a desert island would have 
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duties to keep promises to each other even though their breaking 
them would not affect the futurc general confidence in pro~nises at 
all. Here is certainly the same point. But as I find that desert-island 
morality always rouses suspicion among ordinary men I should like i 
to quote two instances from my own experience which also illus- 
trate the problem. 

(i) A man alone with his father at his death promises him a I 

private ,and quiet funeral. H e  finds later that both directly and in- 
directly the keeping of this promise will cause pain and misunder- 
standing. H e  can see no particular positive good that the quiet 
funeral will achieve. No  one yet knows that he has made the promise 
nor need anyone ever know. Should he therefore act as though it 
had never been made? 

(ii) A college has a fund given to it for the encouragement of 
a subject which is now expiring. Other expanding subjects are in 
great need of endowment. Should the authorities divert the money? 
Those who oppose the diversion have previously stood on the past, 
the promise. But one day one of them discovers the "real reason" for 
this slavery to a dead donor. He says "We must consider not only 
the value of this money for these purposes, since on all direct conse- 
quences it should be diverted at once. W e  must ren~ember the effect 
of this diversion on the general system of benefactions. W e  know 
that benefactors like to endow special objects, and this act of ours 
would discourage snch benefactors in future and leave learning i 

worse off." Here again is the indirect utilitarian reason for choosing f 
i 

the alternative which direct utilitarianism would reject. But the im- 
mediate answer to this from the most ingenious member of the op- 

j 

position was crushing and final. He said, "Divert the money but 
keep it dark." This is obviously correct. It is not the act of diversion 

I 
which would diminish the stream of benefactions but the news of it 

I 
reaching the ears of benefactors. Provided that no possible bene- 

i 
factor got to hear of it no indirect loss would result. But the justifi- 
cation of our action would depend entirely on the success of the 
measures for "keeping it dark." I remember how I felt and how 

I 
i 
I 

others felt that whatever answer was right this result was certainly 
wrong. But it follows that indirect utilitarianism is wrong in all such 
cases. For its argument can always be met by "Keep it dark."] I 

The view, then, that a judge upholds a bad law in order that i 
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law in general should not suffer is indefensible. He upholds it simply 
because he has no right to dispense from punishment. 

The connection of punishment with law-breaking and not with 
wrong-doing also escapes moral objections to the retributive theory 
as held by Kant and Hegel or by Bradley and Ross. It is asked how 
we can measure moral wrong or balance it with pain, and how pain 
can wipe out moral wrong. Retributivists have been pushed into 
holding that pain ipro facto represses the worse self and frees the 
better, when this is contrary to the vast majority of observed cases. 
But if punishment is not intended to measure or balance or negate 
moral wrong then all this is beside the mark. There is the further 
difficulty of reconciling punishment with repentance and with for- 
giveness. Repentance is the reaction morally appropriate to moral 
wrong and punishment added to remorse is an unnecessary evil. But 
if punishment is associated with law-breaking and not with moral 
evil the punisher is not entitled to consider whethcr the criminal is 
penitent any more than he may consider whether the law is good. 
So, too, with forgiveness. Forgiveness is not appropriate to law- 
breaking. (It is noteworthy that when, in divorce cases, the law has 
to recognize forgiveness it calls it "condonation," which is sympto- 
matic of the difference of attitude.) Nor is forgiveness appropriate 
to moral evil. It is appropriate to personal injury. No  one has any 
right to forgive me except the person I have injured. N o  judge or 
jury can do so. But the person I have injured has no right to punish 
me. Therefore there is no clash between punishment and forgiveness 
since these two duties do not fall on the same person nor in connec- 
tion with the same characteristic of my act. (It  is the weakness of 
vendetta that it tends to confuse this clear line, though even there 
it is only by personifying the family that the injured party and the 
avenger are identified. Similarly we must guard against the plausible 
fallacy of personifying society and regarding the criminal as "injur- 
ing society." for then once more the old dilemma about forgiveness 
would be insoluble.) A clergyman friend of mine catching a burglar 
red-handed was puzzled about his duty. In the end he ensured the 
man's punishment by information and evidence, and at the same 
time showed his own forgiveness by visiting the man in prison and 
employing him when he came out. I believe any "good Christian" 
would accept this as representing his duty. But obviously if the 
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punishment is thought of as imposed by the victim or for the injury 
or immorality then the contradiction with forgiveness is hopeless. 

So far as the question of the actual punishment of any individ- 
ual is concerned this paper could stop here. No  punishment is mor- 
ally retributive or reformative or deterrent. Any criminal punished 
for any one of these reasons is certainly unjustly punished. The only 
justification for punishing any man is that he has broken a law. 

In a book which has already left its mark on prison administra- 
tion I have found a criminal himself confirming these views. Walls  
Have  Mouths, by W. F .  R. Macartney, is prefaced, and provided 
with appendices to each chapter, by Compton Mackenzie. It is in- 
teresting to notice how the novelist maintains that the proper object 
of penal servitude should be reformation (p. 97), whereas the 
prisoner himself accepts the view I have set out above. Macartney 
says "To punish a man is to treat him as an equal. T o  be punished 
for an offence against rules is a sane man's right" (p. 165, my ital- 
ics). It is striking also that he never uses "injustice" to describe the 
brutality or provocation which he experienced. He makes it clear 
that there were only two types of prisoner who were unjustly im- 
prisoned, those who were insane and not responsible for the acts for 
which they were punished (pp. 165-166) and those who were inno- 
cent and had broken no law (p. 298). It is irrelevant, as he rightly 
observes, that some of these innocent men were, like Steinie Morri- 
son, dangerous and violent characters, who on utilitarian grounds 
might well have been restrained. That made their punishment no 
whit less unjust (p. 301). T o  these general types may be added two 
specific instances of injustice. First, the sentences on the Dartmoor 
mutineers. "The Penal Servitude Act . . . lays down specific punish- 
ments for mutiny and incitement to mutiny, which include flog- 
ging. . . . Yet on the occasion of the only big mutiny in an English 
prison, rnen are not dealt with by the Act specially passed to meet 
mutiny in prison, but are taken out of gaol and tried under an Act 
expressly passed to curb and curtail the Char t i s t sa  revolutionary 
movement" (p. 255). Here again the injustice does not lie in the 
actual effect the sentences are likely to have on the prisoners 
(though Macartney has some searching suggestions about that also) 
but in condemning men for breaking a law they did not break and 
not for breaking the law they did break. The second specific in- 
stance is that of Coulton, who served his twenty years and then was 
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brought hack to prison to do another eight years and to die. This is 
due to the "unjust order that no lifer shall be released unless he has 
either relations or a job to whom he can go: and it is actually sug- 
gested that this is really for the lifer's own good. Just fancy, you 
admit that the man in doing years upon years in prison had expiated 
his crime: but, instead of releasing him, you keep him a further 
time-perhaps another three yearsbecause you say he has no- 
where to go. Better a ditch and hedge than prison! True, there are 
abnormal cases who want to stay in prison; but Lawrence wanted to 
be a private soldier, and men go into monasteries. Because occasion- 
ally a man wants to stay in prison, must every lifer who has lost his 
family during his sentence (I  was doing only ten years and I lost all 
my family) he kept indefinitely in gaol after he has paid his debt?" 
(p. 400). Why is it unjust? Because he has paid his debt. When that 
is over it is for the man himself to decide what is for his own good. 
Once again the reform and utilitarian arguments are summarily 
swept aside. Injustice lies not in bad treatment or treatment which is 
not in the man's own interest, bnt in restriction which, according 
to the law, he has not merited. 

It is true that Macartney writes, in one place, a paragraph of 
general reflection on punishment in which he confuses, as does 
Compton Mackenzie, retribution with revenge and in which he 
seems to hold that the retributive theory has some peculiar connec- 
tion with private property. "Indeed it is difficult to see how, in society 
as it is to-day constituted, a humane prison system could function. 
All property is sacred, although the proceeds of property may 
well be reprehensible, therefore any offence against property is sac- 
rilege and must be punished. Till a system eventuates which is based 
not on exploitation of man by man and class by class, prisons must 
be dreadful places, but at least there might be an effort to an~eliorate 
the more savage side of the retaliation, and this could be done very 
easily" (p. 166, 167). The alternative system of which no doubt he 
is thinking is the Russian system described in his quotations from A 
Physician's T o u r  in Soviet Rzrssia, by Sir James Purves-Stewart, the 
system of "correctional colonies" providing curative "treatment" 
for the different types of criminal (p. 229). There are two confu- 
sions here, to one of which we shall return later. First, Macartney 
confuses the retributive system with the punishment of one particu- 
lar type of crime, offences against property, when he must have 
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known that the majority of offenders against property do not find 
themselves in Dartmoor or even in Wandsworth. After all his own 
offence was not one against property-it was traffic with a foreign 
Power-and it was one for which in the classless society of Russia 
the punishment is death. It is surely clear that a retributive system 
may be adopted for any class of crime. Secondly, Macartney con- 
fuses injustice within a penal system with the wrongfulness of a 
penal system. When he pleads for "humane prisons" as if the essence 
of the prison should be humanity, or when Compton Mackenzie 
says the object of penal servitude should be reform, both of them 
are giving up punishment altogether, not altering it. A Russian "cor- 
rectional colony," if its real object is curative treatment, is no more 
a "prison" than is an isolation hospital or a lunatic asylum. T o  this 
distinction between abolishing injustice in punishment and abolish- 
ing punishment altogether we must now turn. 

It will be objected that my original question "Why ought X to 
be punished?" is an illegitimate isolation of the issue. I have treated 
the whole set of circiimstances as determined. X is a citizen of a 
state. About his citizenship, whether willing or unwilling, I have 
asked no questions. About the government, whether it is good or 
bad, I do not enquire. X has broken a law. Concerning the law, 
whether it is well-devised or  not, I have not asked. Yet all these 
questions are surely relevant before it can be decided whether a 
particular punishment is just. It is the essence of my position that 
none of these questions is relevant. Punishment is a corollary of law- 
breaking by a member of the society whose law is broken. This is a 
static and an abstract view but I see no escape from it. Considera- 
tions of utility come in on two quite different issues. Should there 
be laws, and what laws should there be? As a legislator I may ask 
what general types of action would benefit the community, and, 
anlong these, which can be "standardized" without loss, or should 
be standardized to achieve their full value. This, however, is not the 
primary question since particular laws may be altered or repealed. 
The choice which is the essential prius of punishment is the choice 
that there should be laws. This choice is not Hobson's. Other meth- 
ods may be considered. A government might attempt to standardize 
certain modes of action by means of advice. It might proclaim its 
view and say "Citizens are requested" to follow this or that proce- 
dure. Or  again it mikht decide to deal with each case as it arose in 
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the manner most effective for the common welfare. Anarchists have 
wavered between these two alternatives and a third-that of doing 
nothing to enforce a standard of behaviour but merely giving arbi- 
trational decisions between conflicting parties, decisions binding 
only by consent. 

I think it can be seen without detailed examination of particu- 
lar laws that the method of law-making has its own advantages. Its 
orders are explicit and general. It makes behaviour reliable and pre- 
dictable. Its threat of pnnishrnent may be so effective as to make 
punishment unnecessary. It promises to the good citizen a certain 
security in his life. When I have talked to business men about some 
inequity in the law of liability they have usually said "Better a bad 
law than no law, for then we know where we are." 

Someone may say I am drawing an impossible line. I deny that 
punishment is utilitarian; yet now I say that punishment is a corol- 
lary of law and we decide whether to have laws and which laws to 
have on utilitarian grounds. And surely it is only this corollary 
which distinguishes law from good advice or exhortation. This is a 
misunderstanding. Punishment is a corollary not of law but of law- 
breaking. Legislators do not choose to punish. They hope no pun- 
ishment will be needed. Their laws would succeed even if no 
punishment occurred. The criminal nlakes the essential choice; he 
"brings it on himself." Other men obey the law because they see its 
order is reasonable, because of inertia, because of fear. In this whole 
area, and it may be the major part of the state, law achieves its ends 
without punishment. Clearly, then, punishment is not a corollary of 
law. 

W e  may return for a moment to the question of amount and 
nature of pnnishment. It may be thought that this also is automatic. 
The law will include its own penalties and the judge will have no 
option. This, however, is again an initial choice of principle. If the 
laws do include their own penalties then the judge has no option. 
But the legislature might adopt a system which left complete or par- 
tial freedom to the judge, as we do except in the case of rpurder. 
Once again, what are the merits (regardless of particular laws, still 
more of particular cases) of fixed penalties and variable penalties? 
At first sight it would seem that all the advantages are with the vari- 
able penalties; for men who have broken the same law differ widely 
in degree of wickedness and responsibility. When, however, we re- 
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member that ~unishment is not an attempt to balance moral guilt 
this advantage is diminished. But there are still degrees of responsi- 
bility; I do not mean degrees of freedom of will but, for instance, 
degrees of complicity in a crime. The danger of allowing complete 
freedom to the jndicature in fixing penalties is not merely that it 
lays too heavy a tax on human nature but that it would lead to the 
judge expressing in his penalty the degree of his own moral aver- 
sion to the cr i~~ie .  Or  he might tend on deterrent grounds to punish 
more heavily a crime which was spreading and for which tempta- 
tion and opportunity were frequent. Or  again on deterrent grounds 
he might "make examples" by punishing ten times as heavily those 
criminals who are detected in cases in which nine out of ten evade 
detection. Yet we should revolt from all such punishments if they 
involved punishing theft more heavily than blackmail or negligence 
more heavily than premeditated assault. The death penalty for 
sheep-stealing might have been defended on such deterrent grounds. 
But we should dislike equating sheep-stealing with murder. Fixed 
penalties enable us to draw these distinctions between crimes. It is 
not that we can say how much imprisonment is right for a sheep- 
stealer. But we can grade crimes in a rough scale and penalties in a 
rough scale, and keep our heaviest penalties for what are socially the 
most serious wrongs regardless of whether these penalties will re- 
form the criminal or whether thev are exactlv what deterrence ~ ~~ ~ 

\roold require. Thc con~pn~mise o f  laying down rnaxi~l~unl prnaltics 
and allowinc iudces freedo~n l ) c l ~ ~ n .  thcxc limits allon.s for the arpu- - .  - - 
ments on both sides. 

T o  return to the main issue, the position I am defending is that 
it is essential to a legal system that the infliction of a particular pun- 
ishment should not be determined by the good that pnrticular ptn- 
ish711ent will do either to the criminal or to "society." In exactly the 
same way it is essential to a credit system that the repayment of a 
particular debt should not be determined by the good that particular 
payment will do. One may consider the merits of a legal system or 
of a credit system, but the acceptance of either involves the surren- 
der of utilitarian considerations in particular cases as they arise. This 
is in effect admitted by Ewing in one place where he says "It is the 
penal system as a whole which deters and not the punishment of any 
individual offender."' 

T o  show that'the choice between a legal system and its alterna- 

tives is one we do and must make, I may quote an early work of 
Lenin in which he was defending the Marxist tenet that the state is 
bound to "wither away" with the establishment of a classless soci- 
ety. H e  considers the possible objection that sonre wrongs by man 
against man are not economic and therefore that the abolition of 
classes would not ipso facto eliminate crime. But he sticks to the 
thesis that these surviving crimes should not be dealt with by law 
and judicature. "We are not Utopians and do not in the least deny 
the possibility and inevitability of excesses by individtial persons, and 
equally the need to suppress such excesses. But for this no special 
machine, no special instrument of repression is needed. This will be 
done by the armed nation itself as simply and as readily as any 
crowd of civilized people even in modern society parts a pair of 
combatants or does not allow a woman to be o~t raged."~  This alter- 
native to law and punishment has obvious demerits. Any injury not 
committed in the presence of the crowd, any wrong which required 
skill to detect or pertinacity to bring home would go untouched. 
The lynching mob, which is Lenin's instrument of justice, is liable 
to error and easily deflected from its purpose or driven to extremes. 
It must be a mob, for there is to be no "machine." I do not say that 
no alternative machine to ours could be devised but it does seem cer- 
tain that the absence of all "machines" would be intolerable. An 
alternative machine might be based on the view that "society" is 
responsible for all criminality, and a curative and protective system 
developed. This is the system of Butler's "Erewhon" and something 
like it seems to be growing up in Russia except for cases of "sedi- 
tion." 

W e  choose, then, or we acquiesce in and adopt the choice of 
others of, a legal system as one of our instruments for the establish- 
ment of the conditions of a good life. This choice is logically prior 
to and independent of the actual punishment of any particular per- 
sons or the passing of any particular laws. The legislators choose 
particular laws within the framework of this predetermined system. 
Once again a small society may illustrate the reality of these choices 
and the distinction between them. A Headmaster launching a new 
school must explicitly make both decisions. First, shall he have any 
rules at all? Second, what rules shall he have? The first decision is a 
genuine one and one of great importance. Would it not be better to 
have an "honour" system, by which public opinion in each house or 
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form dealt with any offence? (This is the Lenin method.) Or 
would complete freedom be better? Or  should he issue appeals and 
advice? Or  should he personally deal with each malefactor individ- 
ually, as the case arises, in the way most likely to improve his con- 
duct? I can well imagine an idealistic I-leadmaster attempting to run 
a school with one of these methods or with a combination of several 
of them and therefore without punishment. I can even imagine that 
with a small school of, say, twenty pupils all open to direct personal 
psychological pressure from authority and from each other, these 
methods involving no "rules" would work. The pupils would of 
course grow up without two very useful habits, the hahit of having 
some regular habits and the habit of obeying rules. But I suspect that 
most I-leadmasters, especially those of large schools, would either 
decide at once, or quickly be driven, to realize that some rules were 
necessary. This decision would be "utilitarian" in the sense that it 
would be determined by consideration of consequences. The ques- 
tion "what roles?" would then arise and again the issue is utilitarian. 
What action must be regularized for the school to work efficiently? 
The hours of arrival and departure, for instance, in a day school. 
But the one choice which is now no longer open to the Headmaster 
is whether he shall punish those who break the rules. For if he were 
to try to avoid this he would in fact simply be returning to the dis- 
carded method of appeals and good advice. Yet the Headmaster 
does not decide to punish. The pupils make the decision there. H e  
decides actually to have rules and to threaten, but only hypotheti- 
cally, to punish. The one essential condition which makes actual 
punishment just is a condition he cannot fulfil-namely that a rule 
should be broken. 

I shall add a final word of consolation to the practical reformer. 
Nothing that I have said is meant to counter any movement for 
"penal reform" but only to insist that none of these reforms have 
anything to do with punishment. The only type of refor~ncr who 
can claim to be reforming the system of punishment is a follower of 
Lenin or  of Samuel Butler who is genuinely attacking the syste711 
and who believes there should be no laws and no punishments. But 
our great British reformers have been concerned not with punish- 
ment but with its accessories. When a man is sentenced to imprison- 
ment he is not sentenced also to partial starvation, to physical brn- 
tality, to  pneumonba from damp cells and so on. And any movement 
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which makes his food sufficient to sustain health, which counters 
the permanent tendency to brutality on the part of his warders, 
which gives him a dry or even a light and well-aired cell, is pure 
gain and does not touch the theory of punishment. Reformatory 
influences and prisoners' aid arrangements are also entirely unaf- 
fected by what I have said. I believe myself that it would be best if 
all such arrangements were made optional for the prisoner, so as to 
leave him in these cases a freedom of choice which would make it 
clear that they are not part of his punishment. If it is said that every 
such reform lessens a man's punishment, I think that is simply mud- 
dled thinking which, if it were clear, would be mere brutality. For 
instance, a prisoners' aid society is said to lighten his punishment, 
because othenvse he would suffer not merely imprisonment but also 
unemployment on release. But he was sentenced to imprisonment, 
not imprisonment pliis unemployment. If 1 promise to help a friend 
and through special circun~stances I find that keeping my promise 
will involve upsetting my day's work, I do not say that I really 
promised to help him and to ruin my day's work. And if another 
friend carries on my work for me I do not regard him as carrying 
out part of my promise, nor as stopping me from carrying it out 
myself. He merely removes an indirect and regrettable consequence 
of my keeping my promise. So with punishment. The Prisoners' Aid 
Society does not alter a man's punishment nor diminish it, but 
merely removes an indirect and regrettable consequence of it. And 
anyone who thinks that a criminal cannot make this distinction and 
will regard all the inconvenience that comes to him as punishment, 
need only talk to a prisoner or two to find how sharply they resent 
these wanton additions to a punishment which by itself they will 
accept as just. Macartney's chapter on "Food" in the book quoted 
above is a good illustration of this point, as are also his comments on 
Clayton's administration. "To keep a man in prison for many years 
at considerable expense and then to free him charged to the eyes 
with uncontrollable venom and hatred generated by the treatment 
he has received in gaol, does not appear to be sensible." Clayton "en- 
deavoured to send a man out of prison in a reasonable state of mind. 
'Well, I've done my time. They were not too bad to me. Prison is 
prison and not a bed of roses. Still they didn't rub it in . . .' " (p. 
1 5 2 ) .  This, "reasonable state of mind" is one in which a prisoner on 
release feels he has been punished but not additionally insulted or 
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ill-treated. I feel convinced that penal reformers would meet with 
even more support if they were clear that they were not attempting 
to alter the system of punishment but to give its victims "fair play." 
W e  have ao more right to starve a convict than to starve an animal. 
W e  have no more right to keep a convict in a Dartmoor cell "down 
which the water trickles night and day" (p. 2 5 8 )  than we have to 
keep a child in such a place. If our reformers really want to alter the 
system of punishment, let them come out clearly with their alterna- 
tive and preach, for instance, that no human being is responsible for 
any wrong-doing, that all the blame is on society, that curative or 
protective measures should be adopted, forcibly if necessary, as they 
are with infection or insanity. Short of this let them admit that the 
essence of prison is deprivation of liberty for the breaking of law, 
and that deprivation of food or of health or of books is unjust. And 
if our sentimentalists cry "coddling of prisoners," let us ask them 
also to come out clearly into the open and incorporate whatever 
starvation and disease and brutality they think necessary into the 
sentences they p r ~ p o s e . ~  If it is said that some prisoners will prefer 
such reformed prisons, with adequate food and aired cells, to the 
outer world, we may retort that their numbers are probably not 
greater than those of the masochists who like to be flogged. Yet we 
do not hear the same "coddling" critics suggest abolition of the lash 
on the grounds that some criminals may like it. Even if the abolition 
from our prisons of all maltreatment other than that imposed by law 
results in a few down-and-outs breaking a window (as 0. Henry's 
hero did) to get a night's lodging, the country will lose less than she 
does by her present method of sending out her discharged convicts 
"charged with venom and hatred" because of the additional and 
uncovenanted "rubbing it in" which they have received. 

I hope J have established both the theoretical importance and 
the practical value of distinguishing between penal reform as we 
know and approve it-that reform which alters the accompani- 
ments of punishment without touching its essence-and those at- 
tacks on punishment itself which are made not only by reformers 
who regard criminals as irresponsible and in need of treatment, but 
also by every judge who announces that he is punishing a man to 
deter others or to protect society, and by every juryman who is 
moved to his decision by the moral baseness of the accused rather 
than by his legal g:ilt. 
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I. A. C. Ewing. T h e  Morality of Punishment, p. 66. 
1.  Lenin, T h e  State and Revol~rtion (Eng. Trans.), p. 9,. Original 

italics. 
3 .  "One of the minor curiosities of jail life was that they quickly pro- 

vided you with a hundred worries which left you notime or energy for 
worrying about your sentence, long or short. . . . Rather as if you were 
thrown into a fire with spikes in it, and the spikes hurt you so badly that 
you forget about the fire. But then your punishment would be the spikes 
nor the fire. Why did they pretend it was only the fire, when they knew 
very well about the spikes?" (From Lifer, by Jim Phelan, p. 40.) 



Punishnrent and Desert 

MY AIM IS TO TRY to do justice to the so-called retributive theory of 
punishment, and to discuss en route the original features of the ac- 
counts of punishment advanced by Dr. A. C. Ewing' and Mr. J. D. 
Mabbott.' In section I, I shall exalnine Ewing's attempt to provide a 
compromise between retributive and utilitarian principles. In section 
11, I shall give my own analysis of what I take to be the essentials of 
the traditional retributive theory, and shall unfold the implications 
of this analysis by showing how it renders irrelevant various criti- 
cisms which have been considered decisive. In Section 111, I shall 
examine what seems to me the most formidable objection to the tra- 
ditional retributive theory, the difficulty of applying it to punish- 
ment by the State, and, after rejecting Mabhott's conclusions, I shall 
try to solve this problem. In the last section, I shall offer some rea- 
sons for accepting my version of the retributive theory. 

EU~ING PRESENTS his own theory 
traditional theories of 
formatory-and 
solution. His 

Reprinred from Philorophicol Quarterly, Vol. 4, No. 16 (1914). 216-"8, with 
pennissiun of the aurkor and of the publishers. i 

ries, as these are usually conceived and as they are defined by 
Ewing; for 'reformatory' is used to refer to the effects of punish- 
ment in promoting the moral education of the person(s) punished; 
'deterrent' to refer to effects on other members of the community. 
Ewing's distinction between the deterrent and educative functions 
is that punishment is deterrent insofar as it makes people refrain 
from wrong actions through fear of punishment, and is educa- 
tive insofar as it makes them refrain from such actions because 
they are thought wrong. In support of his view that a penal sys- 
tem has an educative influence, he argues that people tend to 
divide the actions they believe to be wrong into two classes- 
'wrong' and 'very wrong indeed'; and that if a certain kind of 
wrong action is made punishable by law, this fact tends to 
make people put it into the latter class and regard it as something 
which 'simply must not be done'. Ewing attaches great iniportance 
to this function of punishment. He writes: 'The moral education of 
the community is a very important object indeed, and if it is desir- 
able for the attainment of this object that crimes should be "an- 
nulled" by punishment, then surely we have found a fresh purpose 
to justify the latter' (p. 102). He even speaks of such moral im- 
provement as being the 'special function' of punishment, and says: 
'The moral object of punishment as such is to make people think of 
a certain kind of act as very bad' (p. 104). But although, in Ewing's 
view, the educative function is of primary importance, he finds a 
place in his theory for the claims of each of the traditional theories. 
'The "educative" function of punishment must not be treated as the 
only one, but requires to be supplemented by the ordinary reforma- 
tory and deterrent views' (p. 120) Ewing's method of coming to 
terms with the retributive theory is probably the most original part 
of his theory. H e  rejects the retributive principle that it is fitting 
that a person guilty of a moral offence should suffer for it, that an 
offender deserves to suffer for his offence. In place of this principle 
he substitutes the following propositions-(a) that it is fittinp that 
we should disapprove of moral badness, and (h) that the infliction 
of pain is 'a suitable way of expressing' our disapproval. Ewing 
maintains that the ideal state of affairs would be one in which the 
good effects nornlally prodnced by punishment could be produced 
by expressing disapproval without inflicting pain; and this ideal, he 
points out, may be progressively approached in practice, for the 
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more sensitive we become to the disapproval of others, the less the 
pain which need be inflicted to produce the desired effects. 

Ewing considers that this solution incorporates what is true and 
important in the retributive theory. 'But,' he says, 'our view still 
differs from the retributive theory, as usually interpreted, for 

( I )  I t  holds the valuable element in punishment to be not the 
pain inflicted in proportion to desert but rather the moral disap- 
provat implied thereby. . . . 

( 2 )  Without denying the intrinsic value of this attitude of 
disapproval or  even of its expression in punishment, it justifies pun- 
ishment rather as a means to good than as an end-in-itself. Punish- 
ment is valuable not chiefly because it expresses a right attitude of 
moral disapproval but because it has good consequences' (p. log- 
110). 

One obvious criticism of Ewing's solution is that he is exagger- 
ating the importance of the educative function of punishment. I t  is 
understandable that he should lay stress on this function, since it had 
not usually been emphasised by philosophers of the utilitarian 
school. I can, however, see no reason for describing it as 'the moral 
object' or  'special function' of punishment. W e  may agree that the 
moral education of the community is a very important object, but it 
seems debatable whether it is more important than those stressed in 
the deterrent theory-protecting the life, liberty and property of 
law-abiding people, or  maintaining law and order. The  achievement 
of these objects is after all necessary for the existence of a civilised 
society. Moreover, the efficacy of a penal system in promoting the 
moral education of the community seems much more uncertain than 
its efficacy in deterring anti-social behaviour through fear of penal- 
ties. I do not wish to dispute the contention (made previously by 
Rashdal13) that a penal system has a considerable influence on con- 
ventional estimates of the relative wrongness of different kinds of 
actions; but I do not understand why people should be said to be 
'morally improved' if they come to regard an action as morally 
worse solely because it is made punishable by law, or  because the 
penalty is increased. Presumably the purposes of moral education 
are to convey the rcasons why certain actions are wrong and to 
strengthen the moral motive. T h e  promulgation of a new penal law 
may further the first purpose if it is accompanied by an explanation 
of the harm causetl by  the prohibited behaviour. But in that case it 
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is the explanation, not the threat of penalties, which performs the 
educative function. Concerning the second purpose of moral educa- 
tion, Ewing concedes that 'men commit crimes as a rule not because 
they do not know they are wrong, but because the consciousness of 
their wrongness is lacking in the power to influence action' (p. loo). 
Can we then have any confidence that the threat of punishment 
strengthens the moral motive and does not merely provide a non- 
moral motive for avoiding the proscribed actions? It is, I imagine, on 
account of such difficulties that utilitarian philosophers have not 
usually stressed the 'educative' function of punishment, or  dis- 
tinguished it sharply from the deterrent function. 

I do not propose to spend more time discussing the relative im- 
portance of the reformatory, deterrent and educative effects of 
punishment. W e  can readily understand the fact that practical peo- 
ple are often preoccupied with one or  other of these functions (e.g. 
administrators with the prevention of crime, social workers with 
reform of wayward individuals) and are consequently inclined to 
justify punishments solely or  primarily in terms of one such func- 
tion. Rut, from a philosophical standpoint, reformatory, deterrent 
and educative theories of punishment are merely variations on  the 
utilitarian theme. On utilitarian principles, the question whether a 
particular punishment, or  system of punishments, is justified would 
depend on the net value of all its consequences. (And, incidentally, 
a penal system has consequences of social importance which are not 
usually taken into account by utilitarian philosophers, e.g. its eco- 
nomic effects on the level of employment, wages, etc.). The  basic 
controversy is between those who maintain that punishment is to be 
justified by the value of its effects and the defenders of the retribu- 
tive theory who deny this. Here Ewing attempts to compromise, by 
saying that punishment is justified partly because it expresses a right 
attitude of disapproval, but chiefly because it has good conse- 
quences. 

Now we must keep in mind the reason why moralists have felt 
that punishment requires to be justified, namely the fact that punish- 
ment may be said to involve the 'deliberate infliction of pain'. This 
phrase suggests pictures of floggings or  thumbscrews, so it is impor- 
tant to remember that the pain in question may, and usually does, 
consist mainly in the frustration of a person's desires, resulting from 
unwelcome restrictions on his liberty. In most contexts one could 
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substitute 'constraint' or 'curtailment of rights or privileges' for 'in- 
fliction of pain' or 'making (a person) suffer'. Such a substitution 
would be inappropriate in cases of corporal punishment or the 
death-penalty, but the question whether penalties of these kinds are 
jiistifiable is independent of the question whether we should accept 
a utilitarian or a retributive theory of punishment. Now we would 
all, I think, admit that we have a duty not to inflict pain deliberately 
on another person; but we should also agree that this is not an un- i 
conditioned duty, since some other duty may provide a good or 
sufficient reason for inflicting pain. N o  one would deny that a suf- 
ficient reason for inflicting pain on a person may be provided by the 

I 
fact that it is necessary for his own welfare or for that of others. I 

Consider the things dentists do in the interests of the patient, or the 
unpleasant quarantine restrictions that are imposed on infectious 
people in the interests of others. The controversial question is 
whether the fact that a person has committed a moral offence con- 
stitutes a sufficient reason for inflicting pain on him. Though Ewing i ! 
does not raise this question in this form, it seems clear from what he 
does say that he would answer this question in the negative. This is, 
I think, the main point of disagreement between Ewing and defend- 
ers of the retributive theory. Ewing attempts to conciliate the ret- 
ributionists by conceding that punishment is justified partly on 
retributive (though chiefly on utilitarian) grounds. I am very 
doubtful, however, whether his modification of the retributive i 

theory leaves this con~promise open to him. 
As we have seen, Ewing rejects the principle that it is fitting I 

(i.e. morally fitting or right) that a person who commits a moral 
offence should be made to suffer solely on that account. He replaces 
this with the claims (a) that it is fitting that we should disapprove 

I 
of moral badness, and (b) that the infliction of pain is a suitable way 
of expressing our disapproval. E,wing clearly intends (a) to be an 
ethical proposition, 'fitting' meaning morally fitting or right. The  
retributionist would have no complaint if (b) were also to be inter- 
preted as an ethical proposition, namely, that it is morally fitting 1 
that we should express disapproval by the infliction of pain. In that 
case (a) and (b) would together imply the proposition they were 
introduced to replace. Ewing, however, intends (b) to describe a 
natural phenomenon-the fact that all or most human beings have a 

I I 
propensity to expkess disapproval by inflicting pain. This seems clear i 

from his statement 'all my view presupposes is that in a given society 
a certain amount of pain is a suitable way of expressing a certain 
degree of disapproval, just as one tone of voice may be a 7ttore suit- 
able way of expressing it than another' (p. 105, my italics). But on 
this interpretation the conjunction of (a) and (b) does not imply 
that punishment is morally justifiable. Given that we ought to dis- 
approve of wrong-doing, and that we have a natzrral inclination to 
express our disapproval by inflicting pain, this does not warrant the 
conclusion that this way of expressing disapproval is morally per- 
missible. For all that Ewing has said, the inclination in question 
might be one that we ought to inhibit, unless utilitarian considera- 
tions justify its expression. In view of this, Ewing ought surely to 
conclude that punishment is justifiable solely on utilitarian grounds. 

Ewing makes another apparent concession to the retributive 
theory when he says that 'punishment implies guilt and must be 
retrospective, insofar as it is inflicted because of a past offence' (p. 
44). He does not, however, treat this statement as a tautology, as I 
think it is. H e  says, for example: 'If the pain of punishment is edu- 
cative, why not inflict it on the innocent? The answer is: because it 
is educative only for the guilty' (p. 91); and he proceeds to give 
arguments in support of this last contention. But surely such argu- 
ments are superfluous. All one need say in answer to his question is 
that to speak of 'punishing the innocent' is a contradiction in terms, 
unlessit means 'inflicting pain on people because they are mistakenly 
believed to have committed an offence, or on the pretext that they 
have done so'. In that case the word 'punishing' is being used to 
mean 'intending (or pretending) -to punish'. This view is confirmed 
by the fact that the O.E.D. defines 'punish'as 'to cause (an offender) 
to suffer for an offence'. Someone might protest that this definition 
is too narrow on the grounds that people often speak of punishing 
animals and infants, which are not deemed to be morally or legally 
accountable. I doubt, however, whether people who use 'punish' in 
such contexts intend to depart from the O.E.D. definition. Parents 
and animal-lovers often display a surprising confidence regarding 
the knowledge of their charges-'he knows', they will say, 'that he 
ought not to play with the poker (bring bones into the dining- 
room)'. If such people were persuaded to regard the chastising of 
infants or animals merely as a mechanism for inculcating socially 
desirable habits, merely as a process of 'conditioning', they would, I 
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think, agree that their use of 'punish' was inappropriate, or at any 
rate metaphorical. Utilitarian philosophers are of course at liberty to 
recommend that we redefine 'punishment', e.g. as 'infliction of pain 
in order to inculcate socially desirable habits' or as 'infliction of pain 
in order to promote happiness'. But it is not difficult to show that 
such definitions do not correspond to current usage. The former 

I 
definition is disposed of by the fact that we describe as a punish- 
ment the imprisonment of a hardened criminal, and even if no one 
believes that the sentence will improve his habits, we regard such I 

punishment as justifiable; the latter by the fact that we do not re- 
gard the pain inflicted by a dentist as a punishment. 

If the statement that punishment must be inflicted for a past of- 
fence is warranted on purely linguistic grounds, it contributes 
nothing to settling our ethical problem, concerning the jr~stification 
of punishment. A utilitarian may accept the O.E.D. definition and 
still maintain that punishment can only be justified by the value of 
its after-effects. On the other hand, the meaning of 'punishment' 

! I 
may change; a time may come when its root meaning is, e.g., 'inflic- I 

tion of pain to inculcate desirable habits'. This eventuality would 
render it improper to call the retributive theory 'a theory of punish- 
n~ent' ,  but the moral principles on which this theory is based would 
not thereby be invalidated. 

I SHALL NOW OFFER an analysis of the retributive theory. It is doubt- ! 

less true that some of its defenders have meant more by 'retribution' 
than is involved in my analysis, but I feel sure that none of them 
have meant less. If anyone considers that my analysis omits any es- 
sential element of the traditional theory, I should be happy to call 
my own account 'a moral desert theory'. The theory to be discussed 
involves three elements, two ethical claims and a verbal recommen- i 
dation: 1 

( Claivz I ,  that the fact that a person has committed a moral of- 
! fence provides a sufficient reason for his being made to suffer; I I 

Claiw 2 (or 'the principle of proportion') that if (or when) ; 
, people are made t o  suffer for their offences, the suffering imposed 
I ought to be propArtionate to the moral gravity of their offences; 
I 

and the verbal recom7nendatio~z that 'punishment' should be ap- 
plied only to cases in which a person is made to suffer because (for 
the reason that) he deserves it on account of a moral offence. 

My reasons for formulating the retributive theory in this way 
will, I hope, become clear in the ensuing discussion. The first points 
to notice are: 

(i) that claims I and z are not analytic propositions, since they 
can be denied without contradiction, and the question whether they 
ought to be accepted cannot be settled simply by stndying linguistic 
usage; 

(ii) that although claims r and 2 are not usually clearly dis- 
tinguished, they ought to be distinguished in ethical discussions, since: 
to accept either claim does not commit us to accepting the other; ..! 

(iii) that claims I and 2 together provide an explication of the 
concept of v~oral  desnt;  

(iv) that even if claims r and 2 are accepted, there are the 
further questions whether 'punishment' is in fact applied only to 
cases where a person is made to suffer on the ground that he deserves 
it, or, if not, whether its meaning shoftld be restricted in this way. De- 
fenders of the retributive theory must wish to answer at least one of 
these questions in the affirmative, since they call their view 'a theory 
of pzmishnzent'. Now concerning actual usage, I have found that 
some people are somewhat undecided regarding the kind of reason 
for which an action must be performed in order to be called 'punish- 
ment'. I think it best, therefore, to avoid controversy about 'ordinary 
language' by interpreting the retributive theory as making a verbal 
recommendation. This, like any such recommendation, would be in 
one sense arbitrary; but, if the ethical claims are accepted, the recom- 
mendation would be a reasonable one; for it would involve using 
'punishment' to mark a distinction which needs to be marked-be- 
tween cases where people are made to suffer on the ground that they 
deserve it, and cases where they are made to suffer for other reasons. 

The above analysis might, however, be said to be incomplete, on 
the grounds that claims r and z do not provide a complete explication 
of the concept of moral desert, and that for this purpose we need to 
add a further principle to the effect that for any particular offence 
there is a determinate kind and/or amount of suffering which is the 
just penalty ('claim 3'). Whereas claim 2 implies only that the worse 
the offence, the greater should be the penalty, claim 3 involves the 
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notion of an absolute and precise equation between offence and pen- 
alty. Claim 3 seems to be in~plicit not only in formulae like 'an eye for 
an eye', but also, for example, in the view mentioned by Hegel when 
he says 'Reason cannot determine . . . any principle whose application 
could decide whether justice requires for an offence (i) a corporal 
punishment of forty lashes or thirty-nine, or (ii) a fine of five dollars 
or four dollars ninety-three, four. etc., cents. . . . And yet injustice is 
done at once if there is one lash too niany, or one dollar or one cent 
. . . too many or too few'.' 

! 
I am not certain whether, or to what extent, claim 3 is implicit 

in the popular conception of moral desert, but I submit that whereas 
claim z is acceptable, claim 3 is not. In order to apply the principle of 
proportion, all that is necessary is that we should be able (a) to com- 
pare different offences in respect of their relative moral gravity, and 
(h) to compare different penalties in respect of their relatiue un- 
pleasantness-and surely we can make such con~parisons in many, if 
not all, cases. In order to apply the principle of claim 3, we should 
need to be able to discern an alleged equivalence between the moral 
gravity of each offence and some specific penalty-and in order to 
do this we should presumably have to assess, on an absoltcte scale, 
both the moral gravity of offences and the unpleasantness of penal- 
ties. The contention that it is meaningless to speak of such an equiva- 
lence, because, e.g., the terms of the equation are not commensurable, 
provides one of the commonest criticisms of the retributive theory. 
For example, the objection which Professor W .  G. Maclagaw' treats 
as decisive in refuting the retributive theory-'the notion [of an 
equivalence between guilt and penalty] is, in fact, meaningless. . . . 
Thus there can be no meaning in saying that we ought to act retrib- 
utively'-is based on treating claim 3 as an essential element in the 
retributive theory. An unusual variation of this sort of criticism is 
given by Ewing, purporting to show that punishment by the State 
cannot be justified on a rctrillutive theory (pp. 39-40). Ewing 
argues that the State will almost invariably fail to impose the precise ! 

which an offender deserves; that 'every excess over the just 
amount must be in the same ethical position as punishment of "the 
innocent", an injustice which seems much worse than non-punish- 
ment of the guilty', and that too light a penalty is equally an injus- I 
rice; and, he concludes, 'to do an injustice seems worse than to do 
nothing at all'. Ewing's argument presupposes that the retributive 
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theory involves not only claim 3, but also (and this is indeed gratui- 
tous) the principle that all penalties which deviate at all from the 
just penalty are equally unjust! 

It might be said that by rejecting claim 3 we render the retribu- 
tive theory incomplete, since this implies that the answer to the 
question-what is the just penalty for a given offence-is not in 
principle determinate. If this is an objection, it surely applies with 
equal force against a utilitarian theory of punishment. A utilitarian 
who arguesR that punishment could never be justified on retributive 
principles, because we cannot know the precise degree of the of- 
fenders' guilt, etc., is exposed to the reply that punishment could no 
more be justified on utilitarian principles. If we reject the retributive 
theory on the ground that God alone knows the extent of our moral 
guilt, we ought equally to reject a utilitarian theory on the ground 
that God alone knows what constitutes and conduces to our long- 
rnn welfare. W e  mortals can only have more or less confident be- 
liefs concerning the welfare of others, and as to whether, and if so 
how, we can best promote this. In practice, it would appear that 
people responsible for imposing punishments can often be more 
confident in estimating what penalty is deserved, than they could 
be in solving the formidable problem of assessing the 'net welfare- 
productivity' of alternative penalties. 

Now let us consider the implications of claim I .  T o  accept 
claim I does not imply, as Ewing seems to think (pp. 13-14), thar 
we should say that punishment is 'an end-in-itself' or thar it has 
'intrinsic value'. Ewing assumes that u7e must say this if we reject 
the utilitarian view. I suggest that the dichotomy-'good-in-itself' 
or 'good-as-a-means'-is not applicable here. T o  say that punish- 
ment has intrinsic value would imply that the con~mitting of an of- 
fence has instrumental valne, but surely no-one would embrace this 
paradox! W e  may say that the porposc of punishment is to avoid 
the dis-value of injustice, or that the state of affairs in which an 
offender is punished is less evil than that in which he goes un- 
punished. 

T o  accept claim I does not imply Ewing's conclusion that 'in- 
fliction of pain for pain's sake is what the retributive theory enjoins' 
(pp. 16, 29). The retributionist would say 'for the sake of justice', 
not 'for pain's sake'. It may be argued that the psycho-analysts have 
explained the disposition to accept claim I ,  have shown it to be a 

67 



'rationalisation'of sadistic (and/or masochistic) impulses. The rctri- 
butionists may however retort that it is not difficult to find a psy- 
chological explanation of the disposition to reject what is really a 
principle of justice, since most of us would like to avoid the suf- 
fering we deserve! The issue can scarcely be settled by speculations 
about the unconscious niotives of opponents. 

T o  accept claim I docs not imply that people responsible for 
administering punishments should, when so doing, consider only 
retributive principles. Presumably everyone ought, in all his trans- 
actions, to consider, and, so far as his other duties permit, to pro- 
mote the welfare of others. Judges, parents and teachers arc not 
relieved of thisduty on the occasions when they incur the duty to 
punish (which is, on the present view, the duty to impose deserved 
suffering). T o  grant that decisions concerning the nature of a pen- 
alty should be made in the light of its probable effects on the wel- 
fare of the offender and others, is perfectly compatible with claim 
I .  It does not follow that one reason for making a person suffer is 
not independently sufficient, simply because other reasons may also 
warrant such an action. Admittedly, utilitarian considerations some- 
times conflict with retributive considerations and may warrant the 
remission (or an increase) of a deserved penalty. But I see no prob- 
lem here. Claim I does not imply that the duty to punish is an un- 
conditional duty, which could never be outweighed by the duties 
stressed in reformatory or deterrent theories. Moreover, the accept- 
ance of claim I is compatible with widely different views concern- 
ing the relative importance of retributive justice and the goals 
stressed by utilitarians. 

THERE REMAINS, HOWEVER, a formidable objection to the retribu- 
tive theory. If the State had a duty to punish vtoral offences as such, 
the State ought to pnnish everyone, for which of us is without sin? 
Only moral offences which have been legislated against are punish- 
able by the State, and, as Ewing puts it, 'it is obviously impractica- 
ble for the State to inflict pain . . . on everyone in accordance with 
their faults' (p. 41). This difficulty seems to warrant Ewing's con- 

clusion that, so far as the retributive theory is concerned, the State 
ought not to punish at all. Now this is really the same difficulty as 
that which Mr. Mabbott considers fatal to the retributive theory, as 
traditionally interpreted. He presents it as follows-'It takes two to 
make a punishment, and for a moral or social wrong I can find no 
punisher. W e  may be tempted to say, when we hear of some brutal 
action, "that ought to be punished"; but I cannot see how there can 
be duties which are nobody's duties. If 1 see a man ill-treating a 
horse in a country where cruelty to animals is not a legal offence, 
and I say to him: "I shall now punish you", he will reply, rightly, 
"What has it to do with you? Who made you a judge and ruler 
over me?" ' (p. 1 5 4 ~ ) .  The difficulty is that the facts seem to be in- 
compatible with claim I. W e  may want to insist that a man who 
commits what is a moral, but not a legal, offence deserves to suffer 
on that account, but if we treat this as implying that his offence is a 
sufficient reason for his being made to suffer, the question arises-by 
whom? By God perhaps; but neither the State nor any private citi- 
zen is thought to have a duty or a right to punish an adult for a 
moral offence as ncc11. It looks as if the most that could be claimed 
for the retributive theory is that it applies to punishments inflicted 
by parents and teachers and by God. 

Let us consider how Mabbott reacts to the above difficulty. H e  
will have no truck with utilitarian considerations. 'The truth is that 
while punishing a man and punishing him justly, it is possible to 
deter others, and also to attempt to reform him, and if these addi- 
tional goods are achieved the total state of affairs is better than it 
would be with just punishment alone. But reform and deterrence 
are not modifications of the punishment, still less reasons for it' (p. 
I f j t ) .  So far, so good; but Mabbott proceeds to treat punishment as 
a purely legal matter. H e  holds that the breaking of a law consti- 
tutes the only sufficient reason for an act of punishment. Mabbott 
sums up his position by saying 'No punishment is ?trornlly retribu- 
tive or reformative or deterrent. Any criminal punished for any one 
of these reasons is certainly unjustly punished. The only justifica- 
tion for punishing any man is that he has broken a law' (p. 158H 711y 
italics). Mabbott is, in effect, amending claim I by substituting 'legal 
offence' for 'moral offence'. Mabbott. however, claims to be defend- 

* P. 44 chis volume. t P. 42 this volume. tt P. 48 this volume. 
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i 
ing a retributive theory of punishment. Thus Ewing and Alabbott 
meet the same difficulty in very different ways; Ewing by saying 
that punishment by the State cannot be justified on a retributive 
theory, Mabbott by adopting a position implying that only punish- 
ment by the State is justified, and that such punishment is retribu- 
tive. 

Obviously Mabbott is using 'retributive' in an unusual sense. 
(He is, I think, using it as equivalent to 'non-utilitarian'.) Neither 
of the claims which I have taken the retributive theory to be mak- 
ing is involved in Mabbott's theory. Since Mabbott's version of this 
theory is not based on moral principles, on what, we may ask, is it 
based? If it were defended as a tautology, on the grounds that 'pun- 
ishment.' 711eans 'infliction of pain for a legal offence', its weakness 
would be transparent; for it is very common indeed for parents, 
teachers, clergymen, etc., to describe as 'punishment' the infliction 
of pain for moral offences which are not legal offences. Even if 
Mabbott were willing to extend his theory to cover breaches of 
rules promulgated by authorities other than the State, e.g. college 
authorities-and his examples on pages I 5 5  and 164 suggest this'- 
hi theory would still be unsatisfactory. It would, for example, im- 
ply that it is always incorrect to describe a punishment as unjust, 
provided that the person punished has broken a law and that the 
penalty falls within the limits prescribed by the law. But this is to 
ignore something of fundamental importance. Surely a punishment 
which is legally correct may still be nnjust, for example: 

(i) where punishment is inflicted for actions which were mor- 
ally and legally permissible when performed, but are later made 
punishable by retrospective legislation;' 1 

(ii) where punishment is inflicted for breach of a law or order 
which prescribes a morally wrong action. The sort of case that re- 
quires Mabbott's attention is, e.g., that in which an army officer is 
punished for disobeying an order to kill or torture civilians; 

(iii) where the statutory penalty for a legal offence is exces- 
sively severe in relation to the moral gravity of the offence, e.g. 
death for a starving man who steals a loaf. 

It seems to me that even if the implications of Mabbott's posi- i 
I 

tion might satisfy a practising lawyer, they provide no answer to 

\ Pp. 44 and 53 this volume. 
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the questions concerning punishment which have exercised moral- 
ists. His position seems tantamount to a refusal to discuss questions 
concerning the 71loral justification of punishment; for it can, I think, 
be fairly described as being limited to the claim that punishment for 
a legal offence and only such punishment is legally ju~tifiable.~ Ad- 
mittedly this claim cannot he denied without contradiction, but 
surely the same is true of the claim that punishment for a moral of- 
fence, and only such punishment, is 711orally justifiable. T o  ask if a 
punishment is legally justified and to ask if it is morally justified is 
surely to ask two different questions. 

W e  have now called attention to what is cogent in Ewing's 
criticism of the retribntive theory, and what is unsatisfactory in 
Mabbott's statement of it. The position we have reached is this: the 
retributive theory breaks down if it is based solely on ethical princi- 
ples involved in the concept of moral desert; yet if we divorce the 
theory froni these principles we are left with a barren remnant 
which is of little or no interest to moralists. In view of these find- 
ings, is there any escape from the conclusion that punishment, if it 
is justifiable, must be justified on utilitarian groonds? I suggest that 
there is, provided that we combine the moral and the legalistic ver- 
sions of claim I instead of regarding them as exclusive alternatives. 
As a first step we may replace claim I ,  as originally formulated, by 
the following-'if a person breaks a law, and if his action in so do- 
ing constitutes a moral offence, this is a sufficient reason for his 
being made to suffer'. 

T o  prevent misunderstanding of this formula let me hasten to 
add that 1 do not mean by it that, to be justly punishable, an action 
must be intrinsically wrong, i.e. wrong independently of its being 
forbidden by law. I am assuming that citizens have a moral obliga- 
tion to obey the laws of their State, an obligation which derives 
from the fact that regulation of their hehaviour by law is a neces- 
sary condition of civilised life. The actions proscribed by law need 
not, of course, be intrinsically wrong, provided that there is some 
good reason for proscribing them. However-and this is the point 
which Mabbott's account ignore+the duty to obey one's State is 
not an unconditional duty. No  problem arises in cases where the 
State proscribes intrinsically wrong actions, or enforces actions 
which, as such, are ethically neutral, e.g. the rules of the road. But 
if the State (or a duly appointed State official) commands one to 
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perform an intrinsically wrong action, one is faced with a conflict 
of duties, and one's obligation to obey the State may be outweighed 
by one's obligation not to perform actions of the kind in question. 
In that case, if one disobeys the State one is not committing a 77roral 
offence, and although the State is legally justified in punishing one's 
disobedience, it would not be morally justified in so doing. I am not 
suggesting, however, that the opinion of a law-breaker, as to I 

whether it was right for him to break the law, is to be accepted as 
final! Opinions may differ as to whether a particular act of law- 
breaking was morally justified. My revised claim I involves no 

i 

reference to the question who is to judge whether an act of law- 
breaking constitutes a moral offence. If such reference is to be 
included in claim I ,  it should read 'if a person A breaks a law, and if 
A's action in so doing is judged by B to be a moral offence, there 
will, in R's view, be a sufficient reason for A being made to suffer'. 
Here B is a variable which may refer to any individual, including A, i 
or to any group of people, e.g. the Government or 'the general 
public'. 

! 
\ 

My amended version of the retributive theory implies that pun- 
ishment of a person by the State is morally justifiable, if and only if 
he has done something which is both a legal and a moral offence, 
and only if the penalty is proportionate to the moral gravity of his 
offence. This seems to me to he satisfactory as far as it goes, but it 
does not go far enough. W e  must now extend our solution to make I 
it applicable to punishment in the sphere of edncation. W e  can do 
this by expressing claim I in more general terms, i.e. instead of 
speaking of a legal offence or of 1)realiing a law, we may speak of 
disobedience to, or breaking a rule laid down by, persons in author- 

i 
ity. This is not an arbitrary step, for surely punishment by a parent 
or teacher is only justifiable if imposed for an action which is both a 
moral offence and the breach of a rule or command. Assuming that 
a child has a duty to obey its parents' commands, yet a breach of 
this duty would not, I think, be held to justify punishment, if the 
action commanded were  nora ally wrong and the child disobeyed for 
this reason. Eqnally, ponishnlent of a child for a morally wrong ! 

action would surely not he justified unless the child had previously I 
been told that such actions were forbidden. If one chastised a child 
for doing something it had not been forbidden to do, the infliction 
of pain might be jbstified as a means of inculcating a desired habit, 

I 
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but, in that case, it should not, I think, be called 'a punishment'. 
Such a chastisement would no more bc a just punishment than a case 
where the State penaliscd a past action on the strength of retrospec- 
tive legislation. Furthern~ore, my proposed solution seems compati- 
ble with the concept of Divine Retribution. If, in this connection, 
theologians do not think it necessary to interpret claim I as specify- 
ing two distinct conditions (committing a moral offence and break- 
ing a rule or law), this would presumably be because they identify 
our moral duties with laws or commands made by God. 

IV 
WHAT I HAVE TRIED TO W, in the precedmg sections, is so to formu- 
late the retributive theory that it provides a consistent and conipre- 
hensive account of punishment which can he defended against the 
stock arguments of its critics. While I do not think that the ethical 
claims of the theory can be established by argument, I think I must 
say something about the acceptability of these claims.  he principle of proportion seems to me to be acceptable, to be 
a bas~c principle of justice and, moreover, to be incapable, as it is 
normally understood, of being derived from utilitarian principles., 
My reasons for this last statement are, briefly, as follows. (i) If thk 
purpose of punishment were the'refornm of the offender, correlation 
between the painfulness of the cure and gravity of the offence 
would be accidental. The most effective cure for poaching or 
drunkenness might be more painful than that for murder or treason. 
(ii) It is sometimes said that, on a deterrent theory, the severest 
penalties would be justified for minor offences. This, however, ig- 
nores Bentham's maximD that we should be 'frugal' in inflicting 
penalties, since pain is an evil. But this is not to say that the principle 
of proportion, as it is normally understood, can be derived from a 
deterrent theory. If some people perform a prohibited action with 
calculated deliberation and others perform the same action on im- 
pulse or in passion, we regard the former as morally worse and as 
deserving a heavier penalty. The deterrent aim would require, how- 
ever, that offences of the latter kind slioiild be punishcd the more 
severely, since such offences could only be prevented (if at all) by a 
penalty grcatcr than is needed to prevent deliberate offences. Such 
implications surely offend our sense of justice. 

73 



If one accepts the views given in the preceding paragraph, one' 
cannot adopt an exclusively utilitarian account of punishment; but 
one might still adopt a predominantly utilitarian account, if one re- 
jected claim I .  Many people nowadays would, apparently, reject 
claim I ,  but I suspect that their attitude to this claim might be due 
t o  misunderstanding its implications. T h e  retributive theory, as I 
have interpreted it, does not imply that any punishment, which is 1 
justified because it is deserved, is not also justifiable o n  account of 
the value of its after-effects. I doubt if we  can point to any cases of 
deserved punishment which have no valuable effects of any kind 
for the persons punished or  for others. This being so, it may appear 
t o  be a matter of indifference whether we  adopt a retributive 
theory, o r  conclude that punishments are multiply justifiable, mean- 
ing b y  this that retributive cons~derations and utilitarian considera- 
tions each provide a sufficient reason for the actions which (when 
not speaking metaphorically) we  call 'punishments'. A solution o n  
similar lines has been suggested by Mr. A. G. N. Flew.'O and it 
seems t o  me to be a tenable view, so far as it goes. But, for the fol- 
lowing reason, I d o  not think it goes to the root of the matter. 
Unless the utilitarian is prepared t o  adopt the kind of deterrent 
theory on which punishment is treated as a kind of arbitrary coer- 
cion, as a device for making others conform to one's will irrespective 
of their own  preferences or  principles, the good effects of punish- 
ment to which the utilitarian appeals depend upon the punishments 
being regarded b y  the offenders and b y  others as just, i.e. as de- 
served for morally wrong actions. This being so, there is an impor- 
tant sense in which retributive considerations are fundamental and 
utilitarian considerations derivative. 
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H e r b e ~ t  Morris 

Persons and Punishment 

They  acted and looked . . . nt us, and around in our house, in a way that 
had about it the feeli~ig-at least for nze-that w e  were not people. In 
their eyesight w e  were just things, that wnr all. 

[MALCOLM XI 

W e  have no right to trcnr a 71za?z liken dog. 
[GOVERNOR MADUOX of G E O T ~ ~ O ]  

ALFREIIO .I.RAPS in Durrcnmatt's tale discovers that he has brought 
off, all by hiinself, a murder involving considerable ingenuity. The  
mock prosccutor in the tale deiriands the death penalty "as reward 
for a crime that merits adnliration, astonishment, and rcspect." 
. . 
lraps is deeply n~oved; indeed, he is exhilarated, and the whole of 
his life becolrics rnorc heroic, and ironically, more precious. His 
defense attorney proceeds to argue that Traps was not only inno- 
cent but incapable of guilt, "a victim of the age." This defense 
Trap disavows with indignation and anger. H e  makes claim to the 
mnrdcr as his and dcmands the prescribed punishment-death. 

T h c  tlicriics to bc foiinri in tliis macabre talc do not often find 
their way into philosophical discussions of punishment. These dis- 
cussions deal with large and significant questions of whether or not 
we ever have the right to punish, and if we do, under what condi- 

Reprinted froni The Monist, Vol. ji, No. 4 (October ry68), 47~-jor, with per- 
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This essay was prescntcd in iis initial iorm at thc Conference on Human Rights 
at Tusliegee I~lstiture March 2-3, 1967. sponsored by the Council for Philosophical 
S~udics and directed by R. Wassrrstram. 
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t tions, to what degree, and in what manner. There is a tradition, of 
e 

course, not notable for its present vitality, that is closely linked with 
motifs in Durrenmatt's tale of crime and punishment. Its adherents 
have urged that justice requires a person be punished if he is guilty. 
Sometimes-though rarely-these philosophers have expressed 
themselves in terms of the criminal's right to be punished. Reacrion 
to the claim that there is such a right has been astonishment com- 
bined, perhaps, with a touch of contempt for the perversity of the 
suggestion. A strange right that no one would evcr wish to claim! 
With that flourish the subject is buried and thc right disposed of. In 
this paper the subject is resurrected. 

My aim is to argue for four propositions concerning rights that 
will certainly strikc some as not only false but preposterous: first, 
that we have a right to punishment; second, that this right derives 
from a fundamental human right to be treated as a person; thisd, 
that this fundanlental right is a natural, inalienable, and absolute 
right; and, fourth, that the denial of this right implies the dcnial of 
all irioral rights and duties. Showing the truth of one, let alone all, 
of these large and questionable claims, is a tall order. The  attempt 
or, more properly speaking, the first steps in an attempt, follow. 

I .  When someone claims that therc is a right to be free, we can 
easily irnaginc situations in which the right is infringed and easily 
irnaginc situations in which there is a point to asserting or claiming 
the right. With the right to be punished, matters are otherwise. The 
immediate reaction to thc claim that there is such a right is puzzle- 
nicnt. And the reasons for tliis are apparent. People do riot normally 
value pain and suffering. Punishment is associaied with pain and 
suffering. When we think about punishment we naturally think of 
the strong desire most persons have to avoid it, to accept, for exam- 
ple, acquittal of a criminal charge with relief and eagerly, if coil- 
victed, to hope for pardon or probation. Adding, of course, to the 
paradoxical character of the claim of such a right is difficulty in 
imagiring circuiiistances in which it would be dcnied one. When 
would one rightly demand punishment and meet with any threat of 
the claim being denied? 

So our first task is to sec when the claim of such a right would 
have a point. I want to approach this task by setting out two com- 
plex types of institutions both of which are designed to maintain 
some degree of social control. In the one a central concept is punish- 
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ment for wrongdoing and in the other the central concepts are 
control of dangerous individuals and treatment of disease. 

Let us first turn attention to the institutions in which punish- 
ment is involved. The institutions I describe will resemble those we 
ordinarily think of as institutions of punishment; they will have, 
however, addtional features we associate with a system of just 
punishment. 

Let us suppose that men are constituted roughly as they now 
are, ivirh a rough equivalence in strength and abilities, a capacity to 
be injurcd by each other and to make judgments that such injury is 
undesirable, a limited strength of will, and a capacity to reason and 
to conform conduct to roles. Applying to the conduct of these men 
are a group of rules, ones I shall label 'primary', which closely re- 
semble the core rules of our criminal law, rules that prohibit violence 
and deception and compliance with which providcs benefits for all 
persons. These benefits consist in noninterference by others with 
what each pcrson values, such matters as continuance of life and 
bodily security. The rulcs definc a sphere for each pcrson, then, 
~vlrich is immnnc iron1 intcrfcrcnce by others. A~lalcing possible this 
mutual benefit is the assumption by individuals of a burden. The 
burden consists in the exercise of self-restraint by individuals over 
inclinations that would, if satisfied, directly interfere or create a 
substantial risk of interference with others in proscribed ways. If a 
person fails to exercise self-restraint even tl~ough he might have and 
gives ill to such inclinations, he renounces a burden which others 
have voluntarily assunled and thos gains an advantage wliich others, 
\\rho have restrained themselves, do not possess. This system, then, is 
one in which the rules establish a mutuality of benefit and burden 
and in which the benefits of noninterference are conditional upon 
the assumption of hurdcns. 

Connecting punishment with the violation of these primary 
rules, and making public the provision for punishn~ent, is both rea- 
son2ble and just. First, it is only reasonable that those who volun- 
tarily comply with the rules be provided some assurance that they 
will not be assuming burdens which others are unprepared to 
assume. Their disposition to comply voluntarily will diminish as 
they learn that others are with inipunity renouncing burdens they 
are assuming. Second, fairness dictates that a system in which bene- 
fits and burdens are equally distributed have a mechanism designed 
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to  prcvent 2 ~noldi~rribution in the benefit5 and burdcns. Thus, sanc- 
tions are attached to noncompliance with thc pri~nar\- rulcs so as to 
induce compliance with the primary rules among those who may be 
disinclined to obey. In this way the likelihood of an unfair distribu- 
tion is diminished. 

Third, it is just to punish those who have violated the rules and 
caused the unfair distribution of benefits and burdens. A person who 
violates the rules has something others have-the benefits of the 
system-but by renouncing what others have assumed, the burdens 
of self-restraint, he has acquired an unfair advantage. Matters are 
not even until this advantage is in some way erased. Another way 
of putting it is that he owes something to others, for he has some- 
thing that does not rightfully belong to him. Justice-that is punish- 
ing such individuals-rcstores the equilibrium of benefits and 
burdens by  taking from the individual what he owes, that is, exacting 
the debt. I t  is important to scc that the equilibrium may be restored 
in another way. Forgiveness-with its legal analogue of a pardon- 
while not the righting of an unfair distribution by rr~aking one pay 
his deht is, nevcrthelcss, a restoring of the cqirilibrium by forgiving 
the debt. Forgiveness may be viewcd, at least in some types of cases, 
as a gift after the fact, erasing a deht, which had the gift been given 
before the fact, would not have created a debt. But the practice of 
pardoning has to proceed sensitively, for it may endangcr in a way 
the practice of justice does not, the maintenance of an equilibrium 
of benefits and burdens. If all are indiscriminately pardoned less in- 
ceritive is provided individuals to restrain their inclinations, thus in- 
creasing the incidence of persons taking wliat they do not deserve. 

There are also in this system we are considering a variety of 
operative principles compliance with which provides some guaran- 
tee that the system of punishment does not itself pronlote an unfair 
distribution of benefits and burdens. For one thing, provision is 
made for a variety of defenses, each one of which can he said to 
have as its object diminishing the chances of forcibly depriving a 
person of benefits others have if that person has not derived an 
unfair advantage. A person has not derived an unfair advantage if 
he could not have restroined himself or  if it is unreasonable to expect 
him to behave otherwise than he did. Sometimes the rules preclude 
punishment of classes of persons such as children. Sometimes they 
provide a defense if on a particular occasiou a person lacked the 
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any person are justified by that person's having violated the rules; 
fourth, the deprivation, in this just system of punishment, is linked 
to rules that fairly distribute benefits and burdens and to procedures 
that strike some balance betwcen not punishing the guilty and pun- 
ishing the innocent, a class defined as those who have not voluntarily 
done acts violative of the law, in which it is evident that the evil of 
punishing the innocent is regarded as greater than the nonpunish- 
ment of the guilty. 

A t  the core of many actual legal systems one finds, of course, 
rules and procedures of the kind I have sketched. It is obvious, 
though, chat any ongoing legal systcm differs in significant respects 
from what I have presented here, containing 'pockets of injustice'. 

capacity to conform his conduct to the rules. Thus, someone who 

I want now to sketch an extreme version of a set of institutions 
of a fundamentally different kind, institutions proceeding on a con- 
ccption of nian which appears to bc hasically at odds with that 
operative within a systcm of punishme~lt. 

Rules are promulgated in this system that prohibit certain types 
of injuries and har111s. 

In this world we arc now to imagine when an individual harms 
another his conduct is to be regarded as a symptom of some patho- 
logical condition in the way a running nose is a symptom of a cold. 
Actions divergiug from someronception of the normal are viewcd 
as manifestations of a disease in the way in which we might today 
regard thc arm and leg movenients of an epileptic during a seizure. 
Actions confor~ni~ig to what is normal are ;lssimilated to thc normal 
and healthy functioning of bodily organs. What a person does, then, 
is assimilated, on this conception, to what we bclieve today, or at 
least most of us believe today, a person undergoes. W e  draw a dis- 
tinction between the operation of the kidney and raising an arm on 
request. This distinction betwcen mere events or happenings and 
human actions is ctnscd in our imagined systcm.' 

There is, however, bound to be something strange in this eras- 
ing of a recognized distinction, for, as with metaphysical suggestions 
generally, and I take this to be one, the distinction may be reintro- 
duced but given a different description, for example, 'happenings 
with X type of causes' and 'happenings with Y type of causes'. Re- 
sponses of different kinds, today legitimated by our distinction 
between happenings and actions may be legitimated by this new 
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in an epileptic seizure strikes another is excused. Punishment in these 
cases would be punishment of the innocent, punishment of those 
who do not voluntarily renounce a burden others have assumed. 

$ 
! 

Punishment in such cases, then, would not equalize but rather cause ! 
an unfair distribution in benefits and burdens. 

Along with principles providing defenses there are require- 
menrs that the rules be prospective and relatively clear so that per- 
sons have a fair opportunity to comply with the rules. There are, 
also, rules governing, among other matters, the burden of proof, 
who shall bear it and what it shall bc, the prohibition on double 
jeoprdy, and the privilege against self-incrimination. Justice re- 
quires conviction of the guilty, and requires rlieir punishment, but 
in setting out to fulfill the demands of justice we may, of course, 
because we are not omniscient, causc injustice by convicting and 
punishing the innocent. The rcsolurion arrived at in the system I am 
describing consists in wcighing as the greater evil the punishment of 
thc innocent. The  primary function of the system of rules was to 
provide individuals with a splierc of intcrcst im~iiune from interfer- 
ence. Given this goal, it is determined to be a greater evil for socicty 
to interfere unjustifiably with an individual by depriving him of 
good than for the society to fail to punish those that have unjustifi- 
ably interfered. 

Finally, because the pri~nary rules arc designed to benefit a11 
and because the punishments prescribed for their violation are pub- 
licized and thc defenses respected, there is some plausibiliry in thc 
exaggerated claim that in choosing ro do an act violative of the rules 
an individual has chosen to he punished. This way of putting mat- 
ters brings to our attention the extent to which, when the system is 
as I have described it, the crirninal "has brought the punishment 
upon himself" in contrast to those cases where it would be mislead- 
ing to say "lie has brought it upon himself," cascs, for example, 
where one does not know the rules or is punished in the absence of 
fault. 

T o  summarize, then: first, there is a group of rules guiding the 
behavior of individuals in the community which establisli spheres of 
interest immune from interference by others; second, provision is 
made for what is generally regarded as a deprivation of some thing 
of valuc if the rules are violated; third, the deprivations visited upon 
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manner of description. And so there may be isomorphism between 
a system recognizing the distinction and one erasing it. Still, when 
this distinction is erased certain tendencies of thought and responses 
might naturally arise that would tend to affect unfavorably values 
respected by a system of punishment. 

Let us elaborate on this assimilation of conduct of a certain 
kind to symptoms of a disease. First, there is something abnormal in 
both the case of conduct, such as killing another, and a symptom of 
a disease such as an irregular heart beat. Second, there are causes for 
this abnornlality in action such that once we  know of them we can 
explain the abnornlality as we now can explain the symptoms of 
many physical diseases. The abnormality is looked upon as a hap- 
pening with a causal explanation rather than an action for  which 
there were reasons. Third, the causes that account for the abnormal- 
ity interfere with the normal functioning of the body, or, in the case 
of ltilling with what is regarded as a nornial functioning of an in- 
dividual. Fourth, tlie abnorm?lity is in some way a part of the indi- 
vidual, necessarily involving his body. A well going dry might 
satisfy our three foregoing conditions of disease symptoms, but it is 
hardly a disease or the symptom of one. Finally, and most obscure, 
tlie abnormality arises in some way from within the individual. If 
Jones is hit with a ~nallet by Smith, Jones may reel about and fall on 
James who may be injured. But this abnormal conduct of Jones is 
nor regarded as a sympto~ii of disease. Smith, not Jones, is suffering 
Irom sonic pathological condition. 

With this view of inan the institutions of social control re- 
spond, not with punisliment, but with eithcr preventive detention, 
in case of 'carriers', or therapy in the case of those manifesting 
pathological symptoms. The  logic of sickness implies the logic of 
therapy. And therapy and punishment differ widely in their impli- 
cations. In bringing out some of these differences I want again to 
draw attention to tlie important fact that while the distinctions we 
now draw are erased in the therapy world, they may, in fact, be 
reintroduced but under different descriptions. T o  the extent they 
are, we really have a punishment system combined with a therapy 
system. I am concerned now, however, with what the implications 
would be were the world indeed one of therapy and not a disguised 
world of punishment and therapy, for I want to suggest tendencies 
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of thought that arise when one is immersed in the ideology of disease 
and therapy. 

First, punishment is the imposition upon a person who is be- 
lieved to be at fault of sonlething commonly believed to be a de- 
privation where that deprivation is justified by the person's guilty 
behavior. I t  is associated with resentment, for the guilty are those 
who have done what they had no right to do by failing to exercise 
restraint when they might have and where others have. Therapy is 
not a response to a person who is at fault. W e  respond to an indi- 
vidual, not because of what he has done, but because of some condi- 
tion from which he is suffering. If he is no longer suffering froni the 
condition, treatment no longer has a point. Punishment, then, fo- 
cuses on the past; therapy on the present. Therapy is normally asso- 
ciated with compassion for what one undergoes, not resentment for 
what one has illegitimately done. 

Second, with therapy, unlike punishment, we do not seek to 
deprive the person of somcthing acknowledged as a good, but seek 
rather to help and to benefit the individual who is suffering by 
ministering to his illness in the hope that the person can he cored. 
T h e  good we attempt to do is not a reward for desert. The individ- 
ual suffering has not merited ,by his disease the good we seek to 
bestow upon him but has, because he is a creature that has the 
capacity to feel pain, a claim upon our sympathies and help. 

Third, we saw with punishment that its justification was related 
to maintaining and restoring a fair distribution of benefits and bur- 
dens. Infliction of the prescribed punishment carries the implication, 
then, that one has 'paid one's debt' to society, for the punishment is 
the taking froin the person of something commonly recognized as 
valuable. I t  is this conception of 'a debt owed' that luay permit, as I 
suggested earlier, under certain conditions, the nonpunish~nent of 
the guilty, for operative within a system of punishment may be a 
concept analogous to forgiveness, namely pardoning. W h o  it is that 
we may pardon and under what conditions-contrition with its ele- 
ments of self-punisll~nenr no doubt plays a role-1 shall not go into 
though it is clearly a matter of the greatest practical and theoretical 
interest. What  is clear is that the conceptions of 'paying a debt' or 
'having a debt forgiven' or pardoning have no place in a system 
of therapy. 
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Eourth, with punishment there is an attempt at some equiva- 
lence between the advantage gained by the wrongdoer-partly 
based upon the seriousness of the interest invaded, partly on the 
state of mind with which the wrongful act was performed-and the 
punishment meted out. Thus, we can understand a prohibition on 
'cruel and unusual punishments' so that disproportio~iate pain and 
suffering are avoided. With therapy attempts at proportionality 
make no sense. It is perfectly plausible giving someone who kills a 
pill and treating for a lifetime within an institution one who has 
broken a dish and manifested accident proneness. W e  have the con.. 
cept of 'painful treatment'. W e  do not have the concept of 'cruel 
treatment'. Because treatment is regarded as a benefit, though it may 
involve pain, it is natural that less restraint is exercised in bestowing 
it, than in inflicting punishment. Further, protests with respect to 
treatment are likely to be assimilated to the complaints of one whose 
leg must be amputated in order for him to live, and, thus, largely 
disregarded. T o  be sure, there is operative in the therapy world 
some conception of the "cure being worse than the disease," bur if 
the disease is manifested in conduct h a r m f ~ ~ l  to others, and if being 
a normal operating human being is valued highly, there will natu- 
rally be considerable pressurc to fiud the cure acceptable. 

Fifth, the rules in our system of punishment governing conduct 
of individiials were rules violation of which involved either direct 
interference with others or the creation of a substantial risk of such 
inrerference. One could imagine adding to this system of primary 
rules othcr rules proscribing preparation to do acts violative of rhe 
primary rules and cvcn rules proscribing tlioughts. Objection to 
such suggestions would have many sources but a principal one 
would consist in its involving the infliction of punishment on too 
great a number of persons who would not, because of a change of 
mind, have violated the primary rules. Though we are interested in 
diminishing violations of the primary rules, we arc not prepared to 
punish too many itldividuals who would never have violated the 
rules in order to achieve this aim. In a system motivat~d solely by a 
preventive and curative ideology there would be less reason to wait 
until symptoms manifest themselves in socially harmful conduct. It 
is understandable that we should wish at the earliest possible stage 
to arrest the development of the disease. In the punishment system, 
because we are dealing with deprivations, it is understandable that 
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we should forbear from imposing them until we are quite sure of 
guilt. In the therapy system, dealing as it does with benefits, there is 
less reason for forbearance from treatment at an early stage. 

Sixth, a variety of procedural safeguards we associate with pun- 
ishment have less ?ignificance in a therapy system. T o  the degree 
objections to double jeopardy and self-incrimination are based on a 
wish to decrease the chances of the innocent being convicted and 
punished, a therapy system, unconcerned with this problem, would 
disregard such safeguards. When one is out to help people there is 
also little sense in urging that the burden of proof be on those pro- 
viding the help. And there is less point to imposing the burden of 
proving that the conduct was pathological beyond a reasonable 
doubt. Further, a jury system which, within a system of justice, 
serves to make accommodations to the individual situation and to 
introduce a human elemcnt, would play no role or a minor one in a 
world where expertise is required in making detcr~ninations of dis- 
ease and treatment. 

In our system of punishment an attempt was nlade to iilaxi~nize 
cach individual's freedoin of choice by first of all delimiting by  rules 
certain -. spheres of conduct immune from interference by others. 
I he punishment associated with these primary rules paid deference 
to an individual's free choice i ~ y  connecting punishment to a freely 
chosen act violative of the rules, thus giving some plausibility to the 
claim, as we saw, that what a person received by way of punishment 
he himself had choscn. With the world of disease and therapy all 
chis changes and the individual's free choice ceases to be a determi- 
native factor in how others respond to hini. All thosc prificiplcs of 
our own legal system that minimize the chances of punishment of 
those who have not choscn to do acts violative of the rules tend to 
lose their point in the therapy system, for how we respond in a 
therapy system to a person is not conditioned upon what he has 
chosen but rather on what symptoms he has manifested or may 
manifest and what the best therapy for the diseasc is thnt is sug- 
gested by  the symptoms. 

Now, it is clear I think, that were we confronted with the al- 
ternatives I have sltetched, between a system of just punishment and 
a thoroughgoing system of treatment, a system, that is, that did not 
reintroduce concepts appropriate to punishment, we could see the 
point in claiming that a person has a right to be punished, meaning 
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by this that a person had a right to all those institutions and prac- 
tices linked to punishment. For these would provide him with, 
among other things, a far greater ability to predict what would 
happen to him on the occurrence of certain events than the therapy 
system. There is the inestimable value to each of us of having the 
responses of others to us determined over a wide range of our lives 
by  what we choose rather than what they choose. A person has a 
right to institutions that respect his choices. Our  punishment system 
does; our therapy system does not. 

Apart from those aspects of our therapy model which would 
relate to serious limitations on personal liberty, there are clearly ob- 
jections of a more profound kind to thc mode of thinking I have 
associated with the therapy model. 

First, human beings pride themselves in having capacities that 
animals do not. A common way, for example, of arousing shame in 
a child is to compare tlle child's conduct to that of an animal. In a 
system where all actions are assinlilated to happenings we are assimi- 
lated to creatures-indeed, it is more extrenie than this-\vhoiii we  
have always thought possessed of less than we. Fundamental to our 
practice of praise and order of attainment is that one who can do 
more-one who is capable of more and one who does niore is more 
worthy of respect and admiration. And we have thought of our- 
selves as capable where animals are not of making, of creating, 
among otl~er things, ourselves. The  conception of man I have out- 
lined would provide us with a status that today, when our conduct 
is assimilated to it in moral criticism, we consider properly evoca- 
tive of shame. 

Second, if all human conduct is viewed as something men un- 
dergo, thrown into question wolild be the appropriateness of that 
extensive range of peculiarly human satisfactions that derive from a 
sense of achievement. For these satisfactions we shall have to substi- 
tute those mild satisfactions attendant upon a healthy well-func- 
tiorling body. Contentment is cur lot if we are fortunate; intense 
satisfaction at achievement is entirely inappropriate. 

Third, in the therapy world nothing is earned and what we 
receive comes to us through compassion, or through a desire to con- 
trol us. Resentment is out of place. W e  can take credit for nothing 
but must always regard ourselves-if there are selves left to regard 
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once actions disappear-as fortunate recipients of benefits or unfor- 
tunate carriers of disease who must be controlled. W e  know that 
within our own world human beings who have been so regarded 
and who come to accept this view of themselves come to look upon 
themselves as worthless. When what we do is met with resentment, 
we are indirectly paid something of a compliment. 

Fourth, attention should also be drawn to a peculiar evil that 
may be attendant upon regarding a man's actions as symptoms of 
disease. The  logic of cure will push us toward forms of therapy that 
inevitably involve changes in the person made against his will. T h e  
evil in this would be most apparent in those cases where the agent, 
whose action is determined to be a manifestation of some disease, 
does not regard his action in this way. H e  believes that what he has 
done is, in fact, 'right' but his conception of 'normality' is not the 
therapeutically accepted one. When we treat an illness we normally 
treat a condition that the person is not responsiblc for. I-Ie is 'suf- 
fering' from some disease and we treat the condition, relieving the 
p c ~ s o i ~ o f  sonlething prevcl?ting his nornlnl functioning. When we 
begin treating persons for actions t l ~ a t  have been chosen, we do not 
lift from the person something that is interfering with his normal 
functioning but we diange the person so that he fnnctions in a way 
regarded as.norma1 by the current therapeutic community. W e  
have to change him and his judgments of value. In doing this wc  
display a lack of respect for the moral status of individuals, that is, 
n lack of respect for the reasoning and clioiccs of iniiividoals. They 
are but animals u ~ h o  must be conditioned. I think we can understand 
and, indecd, sympathize wirh a man's preferring dcath to being forc- 
ibly turned into what hc is not. 

Finally, perhaps most frightening of all would be the deroga- 
tion in status of all protests to treatment. If someone believes that he 
has done something right, and if he protests being treated and 
clianged, the protest will itseli be regarded as a sign of some patho- 
logical condition, for who would not wish to be cured of an afflic- 
tion? What  this leads to are questions of an important kind about 
the effect of this conception of man upon what we now understand 
by reasoning. Here what a person takes to be a reasoned defense of 
an act is treated, as the action was, on the model of a happening of a 
pathological ltind. Not  just a person's acts are taken from him but 

87 



Herbert Morris 

also his attempt at a reasoned justification for the acts. In a system 
of punishment a person who has committed a crime may argue that 
what he did was right. W e  make him pay the price and we respect 
his right to retain the judgment he has made. A conception of pa- 
thology precludes this form of respect. 

It might be objected to the foregoing that all I have shown- 
if that-is that if the only alternatives open to us are a just system of 
punishment or the mad world of being treated like sick or healthy 
animals, we  do in fact have a right to a system of punishment of this 
kind. But this liardly shows that we have a right si7npliciter to pun- 
ishment as we do, say, to be free. Indeed, it does nor even show a 
right to a just system of punishment, for surely we can, without too 
much difficulty, imagine situations in which the alternatives to pun- 
ishment are not this mad world but a world in which we are still 
treated as persons and there is, for example, not the pain and suffer- 
ing attendant upon punishment. One such worldrs one in which 
therc are rules but responses to their violation is not the deprivation 
of some good but forgivencss. Still anothcr typc of world would be 
one in wliich violation of the rules mere respondcd to by merely 
comparing the conduct of the person to something commonly re- 
garded as low or filthy, and thus, producing by this mode of moral 
criticism, feelings of shame rather than fcelings of guilt. 

I am prepared to allow that these objections have a point. 
While granting force to the above objections I want to offer a few 
additional comments with respect to each of them. First, any exist- 
ent legal system permits the punishment of individuals under cir- 
cumstances w-here thc conditions T havc set for111 for a just system 
have not been satisfied. A glaring example of this would be criminal 
strict liability which is to be found in our own legal system. Never- 
theless, I think it u,ould be difficult to present any system we should 
regard as a system of punishment that would not still have a great 
advantage ovcr our imagined therapy system. The  system of pun- 
ishment we imagine m-y more and more approximate a system of 
sheer terror in which hurnan beings arc treated as animals to be in- 
timidated and prodded. T o  the degree that the system is of this 
character it is, in my judgment, not simply an unjust system but one 
that diverges from what we normally understand by a system of 
punishment. A t  least some deference to the choice of individuals is 
built into the idea of punishment. So there would be some truth in 
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i saying we have a right to any system of punishment if the only 

$ alternative to it was therapy. 

i Second, people may imagine systems in which there are rules 
and in which the response to their violation is not punishment but 
pardoning, the legal analogue of forgiveness. Surely this is a system 
to which we would claim a right as against one in which we are 
made to suffer for violating the rules. There are several comments 
that need to be made about this. It may be, of course, that a high in- 
cidence of pardoning would increase the incidence of rule viola- 

I tions. Further, the difficulty with suggesting pardoning as a general 
I response is that pardoning presupposes the very responses that it is 

suggested ic supplant. A system of deprivations, or a practice of de- 
privations on the happening of certain actions, underlies the practice 
of pardoning and forgiving, for it is only where we possess the idea 
of a wrong to be made up or of a debt owed to others, ideas we ac- 
quire within a world in which therc havc been deprivations for 
wrong acts, that we have the idea of pardoning for the wrong or 
forgiving the debt. 

 ina ally, if we look at the responses I suggested would givc rise 
to feelings of shame, we may rightly be troubled with the appropri- 
ateness of this response in any comn~unity in which each person as- 
sumes burdens so that each may derive benefits. In such situations 
might it not be that individuals have a right to a system of punish- 
ment so that each person could be assured that inequities in the 
distribution of benefits and burdens are unlikcly to occur and if 
they do, procedures exist for correcting them? Further, it may well 
be that, everything considered, mc should prcfer the pain and suf- 
fering of a system of punisllli~cnt to a world it1 which we only ex- 
perience shame on the doing of wrong acts, for with guilt there are 
relatively simple ways of ridding ourselves of the feeling we havc, 
that is, gaining forgiveness or taking the punishment, but with 
shame we have to bear it until we no longer are the person who has 
l>ciiavcd in the sl~alriciul w-ay. Thus, I stlggest tlxi wc have, ri-hcr- 
ever there is a distribution of benefits and burdens of the kind I have 
described, a right to a system of punishment. 

I want also to make clear in concluding this section that I have 
argued, though very indirectly, not just for a right to a system of 
punishment, but for a right to be punished once therc is in existence 
such a system. Thus, a man has the right to be punished rather than 

89 



treated if he is guilty of some offense. And, indeed, one can imagine 
a case in which, even in the face of an offer of a pa rd# ,  a man 
claims and ought to have acknowledged his right to be punished. 

2 .  The primary reason for preferring the system of punishment 
against the system of therapy might have been expressed in terms 
the one system treating one as a person and the other not. In in- 

the right to be punished, one justifies one's claim by refer- 
ence to a more fundamental right. I want now to turn attention to 
c h i  fundamental right and attempt to shed light-it will have to be 
little, for the topic is immense--on what is meant by  'treating an in- 
dividual as a person'. 

When we talk of not treating a human being as a person or 
'showing no rcspect for one as a person' what we imply by our 
words is a contrast between the manner in which one acceptably 
responds to human beings and the manner in which one acceptably 
responds to animals and inanimate objects. When we treat a human 
being merely as an animal or some inanimate objcct our responses to 
the human being are determined, not by  his choices, but ours in 
disregard of or with indifference to his. And when we 'look upon' 
a person as lcss than a person or not a person, we  consider the per- 
son as incapable of rational choice. In cases of not treating a human 
being as a person we interfere with a person in such a way that 
what is done, even if the person is involved in the doing,'is done not 
by  the person but by the user of the person. In extreme cases there 
may even be an elision of a causal chain so that we might say that X 
killed Z even though Y's hand was the hand that held the weapon, 
for Y's hand may have been entircly in X's control. The  one agent 
is in some way treating the other as a mere link in a causal chain. 
There is, of course, a wide range of cases in which a person is used 
to accomplish the aim of another and in which the person used is 
less than fully free. A person may be grabbed against his willand 
used as a shield. A person inay be drugged or hypnotized and then 
employed for certain ends. A person may be deceived into doing 
other than he intends doing. A person may be ordered to do some- 
thing and threatened with harm if he does not and coerced into 
doing what he does not want to. There is still another range of cases 
in which individuals are not used, but in which decisions by  others 
are made chat affect them in circumstances where they have the 
capacity for choice and where they are not being treated as persons. 
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But it is particularly important to look at coercion, for I have 
claimed that a just system of punishment treats human beings as 
persons; and it is not immediately apparent how ordering someone 
to do something and threatening harm differs essentially from hav- 
ing rules supported by threats of harm in case of noncompliance. 

i There arc affinities between coercion and other cases of not 
I treating someone as a person, for it is not the coerced person's 

choices but the coercer's that are responsible for what is done. But 
I unlike other indisputable cases of not treating one as a person, for 

example using someone as a shield, there is some choice involved in 
coercion. And if this is so, why does the coercer stand in anv dif- 
ferent relation to the coerced person than the criminal law staAds to 
individuals in society? 

Suppose the person who is threatened disregards the order and 
gets the threatened harm. N o w  suppose he is told, "Well, you did 
after all bring it upon yourself." There is clearly something strange 

I 
in this. It is the person doing the threatening and not the person 
threatened who is responsible. But our rcaction to punishment, at 
least in a system that resembles the one I havc described, is precisely 
that the person violating the rules brought it upon himself. What 
lies behind these different reactions? 

There exist situations in the law, of coursc, which resemble 
coercion situations. There i re  occasions when in the law a person 
might justifiably say "1 am not being treated as a person but being 
used" and where he might properly react to the punisiinlenr ns 
sonrething "he was hardly responsible for." But it is possible to have 
n system in which it would be misleading to say, over a wide range 
of cases of punishment for noncompliance, that we are using per- 
sons. Thc  clearest case in which it would be inappropriate to so 
regard punishment would be one in which there were explicit agree- 
ment in advance that punishment sllould follow on the v o l u l ~ t a r ~  
doing of certain acts. Even if one does not have s ~ c h  cotlditions 

I 

satisfied, and obviously such explicit agreements are not characteris- 
tic, one can see significant differences between our system of just 
punishnient and a coercion situation. 

First, unlike the case with one person coercing another 'to do 
his will', the rules in our system apply to all, with the benefits and 
burdens equally distributed. About such a system it cannot be said 

I that some are being subordinated to others or are being used by  
I 
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others or gotten to do things by others. T o  the extent that the rules 
are thought to be the advantage of only some or  to the extent there 
is a maldistribution of benefits and burdens, the difference between 
coercion and law disappears. 

Second, it might be argued that at least any person inclined to 
act in a manner violative of the rules stands to all others as the per- 
son coerced stands to his coercer, and that he, at least, is a person 
disadvantaged as others are not. I t  is important here, I think, that he 
is part of a system in which it is commonly agreed that forbearance 
from the acts proscribed by the rules provides advantages for all. 
This system is the accepted setting; it is the norm. Thus, in any 
coercive situation, it is the coercer who deviates froin the norm, 
with the responsibility of the person he is attempting to coerce, de- 
feated. In a just punishment situation, it is the person deviating from 
the norm, indeed he might be a coercer, who is responsible, for it is 
the norm to restrain oneself from acts of that Bind. A voluntary 
agent diverging in his conduct from what is expected or what thc 
norm is, on general causal principles, is regarded as the cause of 
what results from his conduct. 

There is, then, soiile plausibility in the clai~n that, in a system of 
punishmcnt of the kind I have sltetched, a person chooses the pun- 
ishment that is meted out yo him. If, then, we can say in such a 
system that the r ~ ~ l c s  provide none with advantages that others do 
not have, and further, that what llappens to a person is conditioned 
by that person's choicc and not that of others, then mc can say that 
it is a system responding to o ~ i c  as a person. 

W e  treat a human being as a person provided: first, we permit 
the person to make the choices that will determine whaEJlappens to 
him and second, when our responses to the person are responses 
respecting the person's choices. When we respond to a person's ill- 
ness by treating the illness it is neither a case of treating or not treat- 
ing tllc individual as n pcrson. When we give a person a gift we are 
neither treating or not treating him as a person, utlless, of course, he 
does not wish it, chooses not to have it, but we  compel him to 
accept it. 

3 .  This right to be treated as a person is a fundamental human 
right belonging to all human beings by virtue of their being human. 
It is also a natural, inalienable, and absolute right. I want now to de- 
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fend these claims so reminiscent of an era of philosophical thinking 
about rights that many consider to have been seriously confused. 

If the right is one that we possess by virtue of being human 
i beings, we are immediately confronted with an apparent dilemma. 
I 

If, to treat another as a person requires that we provide him with 
reasons for acting and avoid force or deception, how can we justify 

' 

the force and deception we exercise with respect to children and the 

I mentally ill? If they, too, have a right to be treated as persons are 

i we not constantly infringing their rights? One way out of this is 
simply to restrict the right to those who satisfy the conditions of 
being a person. Infants and the insane, it might be argued, do not 
meet these conditions, and they would not then have the right. An- 
other approach would he to describe the right they possess as a 
prima facie right to be treated as a person. This right might then be 
outweighed by  other considerations. This approach generally seems 
to me, as I shall later argue, inadequate. 

I prefer this tack. Children possess thc right to be treated as 
persons but they possess this right as an individual might be said in 
the law of property to possess a future interest. Thcte are advantages 
in talking of individuals as having a right though complete enjoy- 
ment of it is postponed. Brought to our attention, if we ascribe to 
them the right, is the legitilllacy of their complaint if they are not 
provided with opportunities and conditions assuring their full en- 
joyment of the right when they acquire the characteristics of per- 
sons. More than this, all persons are charged with the sensitive task 
o l  not denying them the right to be a pcrson and to be treated ns a 
person by failing to provide the conditions for their becoming in- 
dividilals who are able freely and in an informed way to choose 
and who are prepared themselves to assume responsibility for their 
choices. There is an obligation imposed upon us all, unlike that we 
have with respect to animals, to respond to children in such a way as 
ro maximize the chances of their becoming persons. This may well 
impose upon us the obligation to treat them as persons from a very 
early age, that is, to respect their choiccs and io place upon then1 
the responsibility for the choices to be made. There is no need to say 
thar there is a close confiection between how we respond to them 
and what they become. It also imposes upon us all the duty to dis- 
play constantly the qualities of a person, for what they become they 

93 



will largely become because of what they learn from us is accept- 
able behavior. 

In claiming that the right is a right that human beings have by 
virtue of being human, there are several other features of the right, 
that should be noted, perhaps better conveyed by  labelling them 
'natural'. First, it is a right we have apart from any voluntary agree- 
ment into which we have entered. Second, it is not a right that 
derives from some defined position or  status. Third, it is equally ap- 

6 

parent that one has the right regardless of the society or community 
of which one is a member. Finally, it is a right linked to certain fea- 
tures of a class of beings. Were we fundamentally different than 
we now are, we would nor have it. Rut it is more than that, for the 
right is linked to a feature of human beings which, were that fea- 
ture absent-the capacity to reason and to choose on the basis of 
reasons-, profound conceptual changes would be involved in the 
thought about human beings. I t  is a right, then, connected with a 
feature of men that sets men apart from other natural phenomena. 

The right to be treated as a person is inalienable. T o  say of a 
right that it is inalie~lable draws attention not to limitations placed 
on what others may do with respect to the possessor of the right but 
rather to limitations placed on the dispositive capacities of the pos- 
sessor of the right. Something is to be gained in keeping the issues of 
alienability and absoluteness separate. 

There are a varicty of locutions qualifying whac possessors of 
rights may and may not do. For examplc, on this issue of alicnabil- 
ity, it would be wortliwhile to loolc at, alllong other things, whac is 
involved in abandoning, abdicating, conveying, giving up, granting, 
relinquishing, surrendering, transferring, and waiving one's rights. 
And with respect to each of these concepts we  should also have to 
be sensitive eo the varicty of uses of the term 'rights'. What  it is, for 
example, to waive a Hohfeldian 'right' in his strict sense will differ 
from what it is to waive a right in his 'privile~e' sense. 

Let us look at only two concepts very briefly, those of trans- 
ferring and waiving rights. The  clearest case of tra- rights / \ ) 
is that of transfelring rights with respect to specific objects. 1 own a 
wa:ch and owning it I have a complicated relationship, captured in 
this area rather well I think by Hohfeld's four basic legal relation- 
ships, to all persons in the world with respect to the watch. WE 
crudely capture these complex relationships by talking of my 'prop- 
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erty rights' in or with respect to the watch. If I sell the watch, thus 
exercising a capacity provided by the rules of property, I have 
transferred rights in or  with respect to the watch to someone else, 
the buyer, and the buyer now stands, as I formerly did, to all per- 
sons in the world in a series of complex relationships with respect 
to the watch. 

While still the owner, I may have given to another permission 
to use it for several days. Had there not been the permission and had 
the person taken the watch, we should have spoken of interfering 
with or  violating or, possibly, infringing my property rights. Or, to  
take a situation in which transferring rights is inappropriate, I may 
say to another "go ahead and slap me-you have my permission." 
In these types of situations philosophers and others have spoken of 
'surrendering' rights or, alternatively and, 1 believe, less strangely, of 
'waiving one's rights'. And recently, of course, the whole topic of 
'waiving one's right to remain silent' in the context of police inter- 
rogation of suspects has been a subject of extensive litigation and 
discussion. 

I confess to feeling that matters are not entirely perspicuous 
with respect to what is involved in 'waiving' or 'surrendering' 
rights. In conveying to another permission to take a watch or  slap 
one, one makes legally permissible what otherwise would not have 
been. But in saying those words that constitute permission to take 
onc's watch one is, of course, exercising precisely one of those ca- 
pacities that leads us to say IIC has, wl~ile othws havc not, property 
rights with respect to the watch. Has onc then waived his right in 
Hohfeld's strict sense in which the correlative is a duty to forebear 
on the part of others? 

W e  may wish to distinguish here waiving the right to have 
others forbear to which there is a corresponding duty on rlieir part 
to forbear, from placing oneself in a position where one has no 
legitimate right to complain. If I say the magic words "take the watch 
for a couple of days" or  "go ahead and slap me," have I waived my  
right not to have my property taken or a right not to be struck or  
have I, iather, in saying what I have, simply stepped into a relation 
in which the rights no longer apply with respect to a specified other 
person? These observations find support in the following considera- 
tions. T h e  right is that which gives rise, when infringed, to a legiti- 
mate claim against another person. What this suggests is that the 
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right is that sphere interference with which entitles us to complain 
or  gives us a right to complain. From this it seems to follow that a 
right to bodily security should be more precisely described as 'a 
right that others not interfere without permission'. And there is the 
corresponding duty not to interfere unless provided permission. 
Thus when we talk of waiving our rights or  'giving up our rights' 
in such cases we are not waiving or  giving up our right to property 
nor our right to bodily security, for we still, of course, possess the 
right n i t  to have our watch taken without permission. W e  have 
rather placed ourselves in a position where w e  do not possess the 
capacity, sometimes called a right, to complain if the person takes 
the watch or slaps us. 

There is another type of situation in which we may speak of 
waiving our rights. If someone without perniission slaps me, there 
is an infringement of my right to bodily security. If I now acquicsce 
or  go further and say "forget it" or "you are forgiven," we might 
say that I had waived my right to complain. But here, too, I feel un- 
comfortable about what is involved. For I do have the right to com- 
plain (a right without a corresponding duty) in the event I am 
slapped and 1 have that right whether I wish it or not. If I say to 
another after the slap, "you are forgivcn" what I do is not waive the 
right to complain but rather rnalte illegitimate my subsequent cxcr- 
cise of that right. 

Now, if we turn to the right to be trcatcd as a person, thz claim 
that 1 made was that it was inalienable, and what 1 rncant to convey 
by  that word of respectable age is that (a) it is a right that cannot 
be transferred to another in the way one's right with respect to oh- 
jects can be transferred and (b) that it cannot be waived in the 
ways in which people talk of waiving rights to property or waiving, 
within certain limitations, onc's right to bodily security. 

While the rnles of the law of property arc such that persons 
may, satisfying certain procedures, transfer rights, the right to be 
treated as a person logically cannot be transferred anymore than 
one person can transfer to another his right to life or privacy. What, 
indeed, would it bc like for another to havc our right to be treated 
as a person? W e  can understand transferring a right with respect to 
certain objects. The  new owner stands where the old owner stood. 
Buc with a right to be treated as a pcrson what could this mcan? My 
having the right meant that my choices were respected. Now if I 
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transfer it to another will this mean that he will possess the right that 
my choices be respected? This is nonsense. It is only each person 
him$lf that can have his choices respected. It is no more possible to 
transfer this right than it is to transfer one's right to life. 

Nor  can the right be waived. It cannot be waived because any 
agreement to being treated as an animal or an instrument docs not 
provide others with the moral permission to so treat us. One can 
volunteer to be a shield, but then it is one's choice on a  articular 
occasion to be a shield. If without our ~ermission, without our 
choosing it, someone used us as a shield, we may, I should suppose, 
forgive the person for treating us as an object. But we do not 
thereby waive our right to be  treated as a person, for that is a right 
that has been infringed and what we have at most done is put our- 
selves in a position where it is inappropriate any longer to exercise 
the right to conlplain. 

This is the sort of right, then, such that the moral rules defining 
relationships among persons preclude anyone from morally giving 
others legitimate permissions or rights with respect to one by  doing 
or saying certain things. One stands, then, with respect to one's 
person. as the nonowner of goods stands to those goods. T h e  nnn- 
owncr cannot, given the rule-defined relationships, convey to others 
rights and privileges that only the owner possesses. Just as there are 
agreements nonenforceable because void is contrary to public 
policy, so therc are pern~issions our moral outlook regards as with- 
out moral force. With respcct to being treated as a person, one is 
'disabled' from modifying relations of others to one. 

The  right is absolute. This claim is bound to raise eyebrows. I 
have an innocuous point in mind in making this claim. 

In discussing alienability we focused on incapacities with re- 
spect to disposing of rights. Here what 1 want co bring out is a sense 
in which a right exists despite considerations for refusing to accord 
the person his rights. As with the topic of alienability there are a 
host of concepts that deserve a close look in this area. Among them 
are according, acknowledging, annulling, asserting, claiming, deny- 
ing, destroying, exercising, infringing, insisting upon, interfering 
with, possessing, recognizing and violating. 

T h e  claim that rights are absolute has been construed to mean 
that 'assertions of rights cannot, for any reason under any circum- 
stances be denied'. When there are considerations which warrant 
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refusing to accord persons their rights, there are two prevalent 
views as to how this should be described: there is, first, the view that 
the person does not have the right, and second, the view that he has 
rights but of a prima facie kind and that these have been outweighed 
or  overcome by the other considerations. "We can conceive times 
when such rights must give way, and, therefore, they are only prima 
facie and not absolute rights." (Brandt) 

Perhaps there are cases in which a person claims a right to do a 
certain thing, say with his property, and argues that his property 
rights are absolute, meaning by this he has a right to do whatever he 
wishes with his property. Here, no doubt, it has to be explained to 
the person that the right he claims he has, he does not in fact possess. 
In such a case the person does not have and ncver did have, given a 
certain description of the right, a right that was prima facie or 
otherwise, to do what he claimed he had the right to do. If the 
assertion that a right is absolute implies that we have a right to do 
whatever we wish to do, it is an absurd claim and as such should not 
really ever have been attributed to political theorists arg.oing for 
absolute rights. But, of course, tlie claim that we have a lmma fncie 
right to do whatever we wish to do is equally absurd.'The right is 
not prima facie either, for who would claim, thinking of the right to 
be free, that one has a prima facie right to kill others, if one wishes, 
unless there are moral corisiderations weighing against ir? 

There ate, however, other situations in whicl~ it is acccpted by 
all that a person possesses rights of a ccrtain kind, and the difficulty 
we face is that of according the person the right he is claiming when 
this will promote more cvil than good. The  just act is to give tlie 
man his due and giving a man what it is his right to havc is giving 
him his due. But it is a mistake to suppose rhat justice is the only 
dinlension of morality. It may be justifiable not to accord to a man 
his rights. But it is no less a wrong to him, no less an infringement. 
It is seriously misleading to turn all justifiable infringements into 
noninf~in~ements by saying that the right is only prima facie, as if 
we have, in concluding that we should not accord a man his rights, 
made out a case rhat he had none. T o  use the language of 'prima 
facie rights' misleads, for it suggests rhat a presumption of the 
existence of a right has been overcome in these cases where all that 
can be said is that the presu~nption in favor of according a mati his 
rights has been overconle. If we begin to think the right itself is 
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prima facie, we shall, in cases in which we are justified in not 
according it, fail sufficiently to bring out that we have interfered 
where justice says we should not. OU; moral framework is unneces- 
sarily and undesirably impoverished by the theory that there are 
sua) r i~h t s .  

Ifhen I claim, then, that the right to be treated as a person is 
absolute what I claim is that given that one is a person, one always 
has the right so to be treated, and that while there may possibly be 
occasions morally requiring not according a person this right, this 
fact makes it no less true that the right exists and would be infringed 
if the person were nor accorded it. 

4. Having said something about the nature of this fundamental 
right I want now, in conclusion, to suggest that the denial of this 
right entails the denial of all moral rights and duties. This requires 
bringing out what is purely intuitively clear that any framework of 
rights and duties presupposes individuals that have the capacity t o  
choose o n  the basis of reasons presented to them, and that what 
makes legitimate actions within such a system are the free choices of 
individuals. Thcre is, in other words, a distribution of benefits and 
burdens in accord with a respect for the freedom of choice and 
freedom of action of all. I thinlt that the bcst way to make this point 
inay be to sketch some of the features of a world in which rights 
and duties are possessed. 

First, rights exist only when there is some conception of some 
things valucd and others not. Secondly, nud implied in the first point, 
is the fact that there are dispositions to defend the valued commodi- 
ties. Third, the valued commodities may be interfered with by 
others in this world. A group of animals might be said to satisfy 
these first rhrec conditions. Fourth, rights exist when there are rec- 
ognized rules establishing the legitimacy of some acts and ruling ouc 
others. Mistakes in the claim of right are possible. Rights imply the 
concepts of interference and infringement, concepts the elucidation 
of which requires the conccpr of a rule applying to the conduct of 
persons. Fifth, to possess a right is to possess something that consti- 
tutes a legitimate restraint on the freedom of action of others. I t  is 
clear, for example, that if individuals were incapable of controlling 
their actions we would havc no notion of a legitimate claim that 
they do so. If, for example, we were all disposed to object or  dis- 
posed to complain, as the elephant seal is disposed to object when his 



territory is invaded, then the objection would  operate in a causal 
way, or approximating a causal way,  in getting the  behavior of non- 
interference. I n  a system of rights, o n  the  other hand, there is a 
point to appealing t o  the rules in legitimating one's complaint. Im- 
plied, then, in a n y  conception of rights are the  existence of individ- 
uals capable of choosing and capable of choosing o n  the  basis of 
considerations wi th  respect t o  rules. T h e  distribution of freedom 
throughout such a system is determined b y  the  free choice of 
individuals. T h u s  any denial of the r ight t o  be  treated as a person 
would be a denial undercutting the  whole system, fo r  the  system 
rests o n  the assumption that  spheres of legitimate and illegitimate 
conduct are t o  h e  delimited wi th  regard t o  the  choices made by 
persons. 

Th i s  conclusion stimulates one  final reflection o n  the therapy 
world w e  imagined. 

T h e  denial of this fundamental right will also carry  wi th  it, 
ironically, the denial of the right to treatment to those w h o  are ill. 
I n  the  world as w e  n o w  understand it, there are those w h o  d o  
wrong  and who  have a r ight t o  be  responded to as p e r s o ~ ~ s  w h o  have 
done wrong. And  there are those w h o  have not  done wrong  but 
who  are suffering from illnesses that in a variety of ways interfere 
with their capacity t o  live their lives as complete persons. These 
persons who  are ill have a claim upon o u r  compassion. Bu t  more 
than this they have, as anitnals d o  not,  a r ight  to be treated as pcr- 
sons. W h c n  an  individual is ill he is entitled t o  that assistance which 
will make it possible for him to resume his functioning as a person. 
If it is an  injustice t o  punish an innocent person, i t  is no  less an in- 
justice, and a far  more significant one  in our  day, t o  fail t o  promote 
as best w e  can through adequate facilities and medical care the treat- 
ment of those w h o  are ill. Those  human beings w h o  fill ou r  mental 
institutions are entitled to more than they d o  in fact  receive; they 
should be viewed as possessing the r ight t o  be  treatcd as a person so 
that our  responses t o  them may increase the  liltelihood that  they 
will enjoy fully the  r ight t o  be  so treated. Like the  child the  men- 
tally ill person has a fu ture  interest w e  cannot r ightly deny him. 
Society is today sensitive to the infringement of justice in punishing 
the innocent; elaborate rules exist t o  avoid this evil. Society should 
be n o  less sensitive ro the  injustice of failing to bring back t o  the 
community of persons those w h o n ~  it is possible t o  bring back. 
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NOTES 

I .  "When a man is suffering from an infectious disease, he is a danger to 
the community, and it is necessary to restrict his liberty of movement. But 
no one associates any idea of guilr with such a situation. On the contrary, he 
is an object of commiserarion to his friends. Such steps as science recom- 
mends are zaken to cure him of his disease, and he submits as a rule without 
reluctance to the curtailment of liberty involved meanwhile. The same 
method in spirit ought ro be shown in the trcatmenr of what is called 
'crime.' " 

Bertrand Russell, Roads to Freedom (London: George Allen and Un- 
win Ltd., 1918)~ p. I J S  

"We do not hold people responsible for their reflexes-for example, for 
coughing in clmrch. W e  hold them responsible for their operant behavior- 
for example, for whispering in church or remaining in church while cough- 
ing. But there are variables which are responsible for whispering as well as 
coughing, and these may be just as inexorable. When we recognize this, we 
are likely to drop the notion of rcsponsibiliry altogether and with it the 
doctrine of free will as an i~iner causal agent." 

B. F. Skinner, Science and Human Behavior ( ~ y ~ j ) ,  p p  I r j-6. 
"Basically, criminality is but a symptom of insanity, using the term in its 

widest generic sense to express unacceptable social behavior based on un- 
conscious motivation flowing from a disturbed instinctive and emotional 
lifc, whether chis appears in franlr psychoses, or in less obvious form in 
neuroses and unrecogi~ized psychoses. . . . I f  criininals are products of early 
environmental influenecs in the same sense that psychotics acid neurotics are, 
then it should be possible to reach them psycliotl~erapeuticaIly." 

Benjamin Icarpman, "Criniinal Psychudynamics," Jozrrnnl of Cri?izinnl 
Low and Criminology, 47 (1956), p. 9. 

"We, the agcntv of society, must movc to end the game of tit-for-tat 
and blow-for-blow in which the offendcr has foolishly and futilely engaged 
himself and us. W e  are nor driven, as he is, to wild and impulsive actions. 
With knowlcdgc coltres pouzer, 2nd with power there is no need for thc 
frighte d vengeance of the old penology. In its place should go a quiet, 
dignit?$ therapeutic prograln for the rehshilitation of thc disor~anized onc, 
if possible, the ~rotcction of socicty durilig the treatment ~cr iod,  and his 
griided return to useful citizenship, as soon as this can bc effected." 

Karl Menningcr, "Therapy, Not Punishment," Harper's Magazine 
(August ~ Y S Y ) ,  pp. 63-64. 



COLLIN, op. cit. supra note 1 ,  at 189, rightly points out that since, under 
Ferri's system of minute legislative prescriptions, judges will not be called 
upon to "interpret the will of the legislator" but to investigate the nature of 
the individual delinquent, the course of judicial decision ("la iurispnrdence") 
"will have to adapt itself constantly to the evolution of scientific doctrines," 
presenring the dangerous alternative that, either the course of decision will 
have to follow step by step the development of science, "which would give 
rise to the most conflicting and perhaps most erroneous decisions," or judges 
will have to continue to apply the ideas of the framers of the project, "at the 
risk of maintaining, in the courts of justice, a scientific system abandoned by 
the majority of scholnrs." The system proposed herein will avoid at least the 
latter difficulty; since the content of the social-psychiatric categories could 
change with the advance of science, which advance it is presumed would bc 
reflected in the techniques of the experts attached to the treatment tribunals. 
The former difficulv could be minimized by providing for a specialized 
appellate tribunal which would tend to unify the findings of the different 
treatment boards of a stare, and for frequent conferences of the officials and 
associated scientists of the boards, for exchange of ideas on policy and treat- 
ment. 

j r .  The training of this personnel is a sine qua non to the success of the 
cntire project. Present tmining facilities and prejudices are not suitable. 

3 2 ,  "We know that thc old analysis of act and intent can stand only as an 
artificial lcgal analysis and thst the mental elenlent in crime presents a serics 
of difficult problems." POUND, CRIMINAL JUSTICE IN CLEVELAND ( 1 9 2 % )  586. 

3 3 .  One of the nlost important resolutions adopted by the Ninth Interna- 
tional Prison Congrcss in l g z ~  was "that the indeterminate sentence is the 
necessary consequence of the individualization of punishment and one of the 
most efficacious means of social defence." PRISON ASS'N OF NEW YORK, 
EIG~ITY-FIRST ANNUAL REPORT (1926)  73.  

Joseph F. Scott, formerly sispcrintendcnt of reformarorics for New Yorlr, 
in discussing the origin of the first Amcrican indeterminate sentence law in 
New York, says that Mr. Brockway's original draft of the bill in 1877 "em- 
bodied an indeterminate sentence without limitation, which was approved by 
the board of managers and incorporated in their report to the legislature. 
But, previous to its introduction in the legislature, fearing that the bill in this 
form might not pass, the draft was altered, limiting the sentence to 'the maxi- 
mum term provided by law for thc crime for which the prisoner was con- 
victed and sentenced.' " This h a  been d ~ e  model for all subsequent legislation 
on the suhjcct. Superintendent Scott was of the conviction, in r9r0, that. "Un- 
doubtedly, had the section containing the indererminate sentence clause as 
originally drafted been left in the hill, it would have become law, as drafted, 
and would have given to us the pl cly indeterminate sentence which we 
have not been able to obtain up to the present time." Sco;t, American Re- 
fomatorier fo7 Male Adult1 in HENDERSON, PENAL AND REFORMATORY INSTI- 
TUTIONS ( 1 ~ 1 0 )  89,94. 

The Humx~zitarian Theory of Punishment 

IN E,NGLANU w e  have lately had a controversy about Capital Pun-  
ishment. I d o  not  lrnow wherher a murderer is more likely t o  repent 
and make a good end o n  t h e  gallows a f e w  weeks after his trial 
o r  in the prison infirmary thirty years later. I d o  not  know wliether 
the fear of death is an indispensable deterrent. I need not, fo r  the  
purpose of this articlc, decide wherher it is a morally permissible 
deterrent;&hose arc questions which I propose t o  leave untouched. 
)My subject is not  Capital Punishrnent in particular, hut  that theory 
of punishment in general which the controversy showed t o  be  
almost universal among m y  fellow-countrymen. I t  may he called 
the Humanitarian theory. Those  who  hold it thinit that i t  is mild 
and merciful. In this I believe that they are seriously mistalten. I 
belicve that  the  "Humanity" which it claims is a dangerous illusion 
and disguises the possibility of cruelty and injustice without cnd. I 

: urge a re turn  to the traditional o r  Retributive theory not  solely, not  
even primarily, in the  interests of society, b u t  in the interests of the  
criminal. 

According to the Humanitarian theory, to punish a ma11 he- 
cause he  deserves it, and as much as he  deserves, is mere revenge, 
and, therefore, barbarous and immoral. It is maintained that t h e  
only legitimate motives fo r  punishing are the  desire to deter others 

: b y  example o r  t o  mend the criminal. W h e n  this theory is combined, 
' as frequently happens, wi th  the  belief that  all crime is more o r  less 
t pathological, the idea of mending tails off into that  of healing o r  
b 
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curing and punishment becomes therapeutic. Thus it appears at first 
sight that we have passed from the harsh and self-righteous notion of 
giving the wicked their deserts to the charitable and enlightened one 
of tending the psychologically sick. What  could be more amiable? 
One little point which is taken for granted in this theory needs, 
however, to be made explicit. T h e  things done to the criminal, even 
if they are called cures, will be just as compulsory as they were in 
the old days when we called them punishments. If a tendency to 
steal call be cured by psychotherapy, the thief will no doubt be 
forced to undergo the treatment. Otherwise, society cannot con- 
tinue. 

My contention is that this doctrine, merciful though it appears, 
really means that each one of us, from the moment he breaks the 
law, is deprived of the rights of a human being. 

The reason is this. The Humanitarian theory removes from 
Punishment the concept of Dcsert. But the concept of Desert is the 
only connecting link between punishment and justice. It is only as 
descrved or  undeserved that a sentence can be just or unjust. I do 
not here contend that the question "Is it descrved?" is the only one 
we can rcasonably ask about a punislimcnt. W e  may very properly 
ask whethcr it is likely to deter others and to refor111 the criminal. 
But neither of these two last questions is a question about justice. 
There is no sense in talking about a "just deterrent" or a "just cure." 
W e  demand of a deterrent not whether it is just but whether it will 
dctcr. W e  demand of a clue not whether it is just but whether it 
succeeds. Thus wlicn we cease to consider what tlie criminal de- 
serves and consider only what will cure him or deter others, we 
have tacitly removed him from tlie s p h e t i c e  altogether; 
instead of a person, a subject of rights, we now have a mere object, 

(i 
J 

a patient, a "case." 
The distinction will become clearer if we ask who will be 

qualified to determine sentences when sentences are no longer hcid 
to derive their propriety from thc criminal's deservings. O n  the old 
view the probiem of fixing the right sentence was a moral problem. 
Accordingly, the judge who did it was a person trained in juris- 
prudence; trained, that is, in a science which deals with rights and 
duties, and which, in origin at least, was consciously accepting 
guidance from the Law of Nature, and fro111 Scripture. W e  must 
admit that in the actual penal code of most countries at most times 

these high originals were so much modified by local custom, class 
interests, and utilitarian concessions, as to be very imperfectly rec- 
ognizable. But the code was never in principle, and not always in 
fact, beyond the control of the conscience of the society. And when 
(say, in eighteenth-century England) actual punishments conflicted 
too violently with the moral sense of the coniniunity, juries refused 
to convict and reform was finally brought about. ThiSwas posslbie 
because, so long as we are thinking in terms of Desert, the propriety 
of the penal code, being a moral question, is a question on which 
every man has the right to an opinion, not because he follows this 
or that profession, but because he is simply a man, a rational animal 
enjoying the Natural Light. But all this is changed when we drop 
the conccpt of Dcsert. The only two qoestions we may now ask 
about a punishment are whether it deters and whether it cures. But 
these are not questiolis on which anyone is ent&d to have an 
opinion simply bccause he is a man. Hc is not entitlcd to an opinion 
even if, in addition70 be~ng a man, he should happen also to be a 
jurist, a Christian, and a moral they are not q~~estions 
about principle but about for such cz~iqua77z in 
ma arte credendrm7. (let barbarous 
things have barbarous names), in the light of previous experiment, 
can tell us what is likely to deter: only the psychotherapist can tell 
us what is likely to cure. It will be in vain for the rest of us, speak- 
ing simply as men, to say, "but this punishment is hideously unjust, 
llideously disproportionate to the criminal's deserts." The  expelts 
with perfect logic will reply, "but nobody was calking about de- 
serts. N o  one was talking about pmish7nent in your archaic vindic- 

li 
t tive sense of the word. Here are the statistics provitlg that this ' 

treatment deters. Here are the statistics proving that this other E 
i; treatment cures. What  is your trouble?" 9 
6 

The  Humanitarian theory, then, removes sentences from the 

$ hands of jurists wholn tllc piiblic conscience is entitled to criticize 
C and places them in the hands of technical esperts whose special sci- 

ences do not even eniploy such categories as rights or justice. It 
might be argued that since this transference results from an aban- 
donment of the old idea of punishment, and, therefore, of all vin- 
dictive motives, it will be safe to leave our criminals in such hands. 
I will not pause to comment on the simple-minded view of fallen 
human nature which such a belief implies. Let us rather remember 



that the "cure" of cl.ilninals is to be  cnmpulsory; and let us then 
watch how the thco1.y nctually w o r k  in rhe mind of the Humani- 
tarian. The immediarc! t;tarting point of  article was a letter I read 
in one of our Leftist \crCeklies. T h e  a u h o r  was pleading that a cer- 
tain sin, now treatcd l ~ y  our laws as a crime, should henceforward be 
treatcd as a diseasc. And he complained that  under the present sys- 
tem, the offender, al11.1. a term in gaol  n-as simply let out to return 
to his original e n v i n ~ t ~ ~ ~ l , ~ ~  &ere he u-ould probably relapse. What 
he complained of WII!~ llot the shutting u p  but the letting out. On 
his remedial view of jr\lIlishn>ent the offender should, of course, be 
detained until he was c,nred. And of course the official s* IS 

are the only people WIG& say when that is. The first result of the 
Humanitarian theory is, therefore, to substitute for a definite sen- 
tence (reflecting to soll1e extent the community's moral judgment 
on  the degree of i l l - ~ l ~ : ; , ~ ~  involved) an indefinite sentence termin- 
able only by the wur.,l , , f  those experts-and they arc not experts in 
nioral theology nor ivcn in the Law of Nature-who inflict it. 
Which of us, if he S I I , ~ , , ~  in the dock, xvould not prefer to be tried 
by ~rhe old system? 1 It may he said tl1111 by the continued use of the word punish- 
ment and the use of I I I ( .  verb "inflict" I am misrepresenting Human- 
itarians. They are no1 1>unishing, not inflicting, only healing. But do 
not let us be dcceivccl lly a name. T o  be taken without consent from 
my home and frienils; to lose my liberty; to undergo all those 
assaults on my p c r s ( ~ ~ ~ , , l ; t ~  which modern psychotherapy knows 
how to deliver; to IIC tre-rnde after sonic pattern of "normality" 
hatched in a Viennc!.c laboratory to which I never professed alle- 
giance; to know tha~  tIlis process will never end until either my 
captors have succeedc~l or 1 grown wise enough to cheat them with 
apparent success-WIIII cares whether this is called Punishment or 
not? That it includcs 111ost of the elements for which any punish- 
ment is feared-shalt!?, exile, bondage, and ycars eaten by the locust 

is obvious. Only cllr,rlllous ill-desert could justify it; hut ill-desert 
;the very conception which the Humanitarian theory has thrown 
overboard. 

If we turn f ron~  rile curative to the deterrent justification of 
punishment we shall iitld the new theory even more alarming. 
M7hen you punish a in:!n in terrpre7/~, rnakc of him an "example" to 
others, you are admirtctlly using him as a means to an end; someone 
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else's end. This, in itself, would be a very wicked thing to do. O n  
the classical theory of Punishment it was of course justified on the 
ground that the man deserved it. That was assumed to be established 
before any question of "making him an example" arose. You then, 
as the saying is, kil-o birds with one stone: in the process of 

he deserved you set an exa-hers. But take 
the whole morality of the punishment disappears. 

Why,  in Heaven's name, am I to be sacrificed to the good of society 
in this way?-unless, of course, I deserve it. 

But that is not the worst. If the justification of exemplary pun- 
ishment is not to be based on desert but solely on its efficacy as 
deterrcnt, it is not absolutely necessary that the man we punis 
should Fven have committed the c_rinie. The deterrent effect dc- 
mands that the public should draw the moral, "If we do such an act 
we shall suffer like that man." The  punishment of a man actually 
guilty whom the public think innoccnt will not have the desired 
effect; the punishment of a man actually innocent will, provided 
the public think him guilty. Rut cvery modern State has powers 
which make it easy to fake a trial. When a victim is urgently needed 
for exemplary purposes and a guilty victim cannot be found, all the 
purposes of deterrence will be equally served by the puniqhment 
(call it "cure" if you prefer) of an innocent victim, provided that 
the public can be cheated into thinking him guilty. It is no use to 
ask me why  I assume that our rulers will be so wiclced. The  punish- 
ment of an innocent, that is, an undescrving, man is wiclced only if 
we grant the traditional vicw that righteous p~inishmcnt means de- 
served punishment. Once we  have abandoned that criterion, all 
punishments have to be justified, if at all, on other grounds that have 
nothing to do with desert. Where the punishment of the innoccnt 
can be justified on those grounds (and it could in some cases he justi- 
fied as a deterrent) it will be no Jess moral than any otiicr punisil- 
menr. Any distaste for it on the part of a Humanitarian will be 
merely a 11-ng-over from the Retributive theory. 

It is, indeed, important to notice that my argument so far snp- 
poses no evil intentions on the part of the Humanitarian and 
considers only what is involved in the logic of his position. M y  
contention is that good men (not bad men) consistently acting upon 
that position would act as cruelly and unjustly as the greatest tyrants. \ 
They might in some respects act even worse. Of all tyrannies a 



od of its victims may be the 
Ive under robber barons than 

d may sometimes sleep, his cupidity may at some point be satiated; 
but those who torment us for our own good will torment us with- 
out end for they do so with the approval of their own conscience. 
They may be more likely to go to 
lier to make a Hell of earth. Their very kindness stings with in- 
tolerable insult. T o  be "cured" against one's will and cured of states 
which we may not regard as disease is to be put on a level with those 
who have not yet reached the age of reason or those who never will; 
to be classed with infants, imbecilcs, and domestic animals. But to be 
punished, however severely, because we have deserved it, because 
we " o u ~ h t  to have known herter," is to be treated as a human person 

0 

made in God's image. 
In reality, liowcvcr, we must face the possibility of bad rulers 

armed with a Humanitarian theory of punishment. A great many 
popular blue prints for a ~hrisrian society are merely what the 
Elimbethans called "eggs in moonshine" becausc they assume that 
the whole society is Christian or that the Christians are in control. 
This is not so in most contemporary Stares. Even if it were, our 
rulers would still be fallen men, and, therefore, neither very wise 
nor very good. As it is, they will usually be unbelievers. And since 
wisdom and virtue are not thc only or the coInrnonest qualifications 
for a place in the government, they will not often be even the best 
unbelievers. Thc  practical problem of Christian politics is not that 
of drawing up schemes for a Christian society, but that of living as 
innocently as we can with unbelieving fellow-subjccrs under unbc- 
lieving rulers who will never be perfectly wise and good and who 
will sometimes bc very wicked and very foolish. And whcn they 
are wicked the Humanitarian theory of punishment will put in thei~. 
hands a finer ii.jriumcnt of tyranny than wickedness ever had 
before. For if crime and disease are to be regarded as the same thing, 
it follows that any state of mind which our masters choose to call 
"disease" can be treated as crime; and compulsorily cured. It will be 
vain to plead that states of mind which displease government need 
not always involve moral turpitude and do not therefore always 
deserve forfeiture of liberty. For our masters will not be using the 
concepts of Desert and Punishment but those of disease and cure. 
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W e  know that one school of psychology already regards religion as 
a neurosis. When this particular neurosis becomes inconvenient to 
government, what is to hinder government from proceeding to 
"cure" it? Such "cure" will, of course, be compulsory; but under 
the Humanitarian theory it will not be called by the shocking name 
of Persecution. No  one will blame us for being Christian, no one 
will hate us, no one will revile us. The new Nero will approach us 
with the silky manners of a doctor, and though all will be in fact as 
compulsory as the tunica molesta or Smithfield or  Tyburn, all will 
go c n  within the unemotional therapeutic sphere where words like 
"rightm and "wrong" or "freedom" and "slavery" are never heard. 
And thus when the command is given, every prominent Christian 
in the land may vanish overnight into Institutions for the Treatment 
of the ideologically Unsound, and it will rest with the expert gaol- 
ers to say when (if ever) they are to re-emerge. But it will not be 
persecution. Even if thc treatment is painful, even if it is life-long, 
even if it is fatal, that will be only a regrettable accident; the inren- 
tion was purely therapeutic. IZven in ordinary medicine there were 
painful operations and fatal opcracions; so in this. Bur because they 
are "treatment," not punishment, they can be criticized only by  
fellow-expcrts and on technical grounds, never by  mcn as men and 
on grounds of justice. 

This is why J think it essential to oppose the llumanitarian 
theory of punishment, root and branch, whenever we encounter it. 
It carries on its front a semblance of mercy which is wi~olly false. 
That is how it can deceive mcn of good will. Thc  error bcgan, per- 
haps, with Shelley's statement that the distinction between mercy 
and justice was invented in the courts of tyrants. It sounds noble, 
and was indeed the error of a noble mind. But the distinction is 
essential. The  older view was that mercy "tempered" justice, or (on 
the highest level of all) that mercy and justice had met and kissed. 
Thc esscntia! act of nicrcy was to pardon; and pardon in its very 
essence involves therecopnition of guilt and ill.-desert in the 
recipient. If crime is only a disease which needs cure, not sin which 
deserves punishment, it cannot be pardoned. H o w  can you pardon a 
man for having a gumboil or a club foot? But the Humanitarian 
theory wants simply to abolish Justice and substitute Mercy for it. 
This means that you start being "kind" to people before you have 
considered their rights, and then force upon them supposed kind- 



nesses which they in fact had a right to refuse, and finally kindnesses 
which no one but you will recognize as kindnesses and which the 
recipient will feel as abominable cruelties. You have overshot the 
mark. Mercy, detached from Justice, grows unmerciful. That is 
the important paradox. As there are plants which will flourish only 
in mountain soil, so it appears that Mercy will flower only when it 
grows in the crannies of the rock of Justice: transplanted to the 
marshlands of mere Humanitarianism, it becomes a man-eating 
weed, all the more dangerous because it is still called by  the same 
name as the mountain variety. But we ought long zgo to have 
iearned our lesson. W e  should be too old now to be deceived by 
those humane pretensions which have served to usher in every 
cruelty of the revolutionary period in which we live. These are the 
"precious balms" which will "break our heads." 

Therc is a fine sentence in Bunyan: "It came burning hot into 
my mind, whatever he said, and hourever he flattered, when he got 
me home to his house, he would sell me for a slave." There is a fine 
couplet, too, in John 13all: 

Be \,rare ere ye be woe 
Know your friend from your foe. 

One last word. You may ask why I send this to an Australian 
periodical. The  reason is simple and perhaps worth recording: I can 
get no hearing for it in England. 

The Humanitarian Theory of Punishment 

A Reply to C. S.  Lewis 

THE UNIVERSITY OF IMELBOURNE has recently established a Depart- 
ment of Criminology. Our Chairman is a ]udgc of the Supren~c 
Court, and our Board includes specialists in Medicine, Psychology, 
Sociology, Psychintry, and Criminology. Already it is clear that we 
all adhere, to a grcater or less degree, to what C. S. Lewis in his 
entirely delightful article called a "I-Iurnanitarian Theory of Pun- 
ishment." 

His thesis is so profoundly opposed ro our work as participants 
&I this new Department that it is incumbent upon us to scare our 
position; though we face this task with trepidation, seeing ourselves 
as Davids with literary slings incapable of delivering a series of 
blows as incisive as even one phrase from the armoury of Goliath 
Lewis. 

Lewis' vital contention is that thc Humanitarian Theory gives 
to the supposed expert an unwarranted and unjustified power over 
other men's lives. It is, of course, undeniable that to put a man in 
a white coar, or to give him a degree a psycho!ogy or sociology, 
does not diminish his sadistic potentialities or  the disrnpting effects 
of power on  him. Such specialists must be regarded with that 
healthy scepticism of which Lewis is a fine champion; but scepticism 

i should not lead us to deny their usefulness entirely, and insist-as 
, does Lewis--on purely condign punishment, linked, as he phrases 
1 1 it, to the criminal's "desert." As we shall show, the use of the expert 
P 
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does not involve any abandonment of control over him. H e  can he 
kept on tap and yet not on top. 

Let us attempt a reply to Lewis' article by advancing two prop- 
ositions contrary to his thesis. First, the possibility of linking with 
the Humanitarian Theory of Punishment a just consideration of the 
interest of society and of the criminal. Secondly, the impossibility 
of his suggested return to the Retributive Theory of Punishment. 
If these propositions he demonstrated, there is little left of Lewis' 
argument; though its great worth as a warning against the uncon- 
trolled allocation of powers remains. 

Lewis rests his case on a suggested dichotomy in which a con- 
trast is drawn between the "deserved" or  "just" punishment on the 
one hand, and therapy or treatment on the other-the latter being 
the significant purpose of those upholding the Humanitarian 
Theory of Punishment. T o  us, this seems an unreal distinction. 
Whatever the punishment inflicted as a "just" punishment, what- 
ever theory of punishment one rnay espouse, it cannot be denied 
that reformation procured in association with it is a desirable thing. 
T o  an extent, therefore, some concept of therapy is involved in 
every desirable theory of punishment. What Lewis opposes is that 
therapy should be procured through punishment (not in associa- 
tion with it  but by means of it), arguing that if treatment he ele- 
vated to a purpose as distinct from a mere subsidiary part of a 
punishment are shall have been delivered over to omnipotent moral 
busybodies who will work c~tielty without end. 

Herein then lies the kernel of the discussion-Lewis regards 
reformation and deterrence as subsidiary and never as a justification 
of punishment and suggests that the Humanitarian Theory of Pun- 
ishment has erected tliem into its vital aims. This, we believe, is a 
perversion of the H~~nani ta r ian  theory. T o  us, the vital purpose of 
thc criminal law is the protection o f  the cooa~m~zi ty ,  always limiting 
and conditioning its punishments in the light of two other factors. 
namely, a determination by  its actions never to deny the fundamen- 
tal humanity of even the most depraved criminal, and secondly, a 
critical appraisal of the limits of our understandings of the springs 
of human conduct and our ability to predict its course. There is a 
third limitation imposed by  the community's expectations of penal 
sanctions which we shall later consider. 
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Lewis' article omits any reference to the protection of the 
community as a vadd aim of penal sanctions. H e  stresses the human 
personality of each'individual criminal, and with this we agree. One 
human personality he overlooks, however, is the individual human- 
ity of the potential wictbir of the criminal. It is this humanity we  
defend; the humanity of those whose only likely connection with 
the criminal law is ;he law's failure to protect them from clearly 
dangerous people. 

There is, surely, a parallel in the medical sphere. None of us 
shrinks from imposing considerable limirations on the freedom of 
action of those suffering from an infectious disease, and it is per- 
fectly clear that over a wide area we have a Humanitarian Theory 
of Social A4edicine. By suggesting this, we do not mean to take up  
the completely determinist position, and do not argue that criminal 
actions are as inaccessible to the actor's control as are the germs that 
niay infect him. Crime is not a personal disease; it cannot he eqnated 
to personal discase; it is, however, a social disease. Looked at from 
the point of view of society, crime is a disease of an integral part of 
that society. And it is a virus from which society must seek protec- 
tion. Thus, Lewis' suggestion that the humanitarians think "all 
crime is more or less pathological" is untrue if he means by it that 
crime is regarded as individually pathological, No rcsponsihle 
authority would accept that crime is an individually pathological 
phenomenon; hut it is quite clearly a socially pathological phenom- 
enon. From the point of view of a society, thereforc, the prime 
function of punishment must clearly be the protection of that 

i societv. 
t 

The complete absence of any regard for the potential victim 
of the criminal which runs through Lewis' article is to us somewhat 

j shocking. His insistence on the individual personality of the criminal 
i to the extent that the pnnishrnent must in some way be rcgarded by  

the community as deserved, as capable of being measured by  an 
b ;. efficient punishment sys:em, carries with it a total disregard fo; the 

f essential personality of the potential victims of the criminal. Per 
contra, it seems to us that an argument for this aim of the criminal 
law-the protection of the community-is conclusive provided i t  
does not carry with it any serious disadvantages. And the disadvan- 
tage Lewis sees, and which is undoubtedly a threat, is the possibility 



of the abuse of power necessarily givento those aiming to fulfil this 
purpose. Can the expert be kept on tap and not on top? 

This risk of administrative abuse of power runs throughout the 
whole social pattern as we increasingly come to rely on the expert- 
in economics, in town planning, in many aspects of social organiza- 
tion, indeed in every sphere of our corporate life, including that of 
the detection and punishment of crime. One of the basic problems 
of our age is to erect effective controls by which we can make use 
of the services of experts and yet guard ourselves from their poten- 
tial authoritarian danger. In the field of penal sanctions, because of 
our traditional awareness of this danger, this protection can fairly 
easily be guaranteed. 

The Crinlinal Courts have traditionally represented the com- 
mon man and the common man's view of morality. T h e  Judges have 
earned the confidence of the people as unbiased and incorruptible 
men. The Courts have to hand excellent techniques for controlling 
the exuberance of the expert in criminology or penology. Let the 
ultimate control always reside in the Courts, let the expert always be 
accountable to them, let the criminal always have access to rbe 
Court, let the controls of natural justice which tlie law has built up 
be applicable, and, it is suggested, the tyranny which Lewis fore- 
shadows will not eventuate. This type of protection of the individ- 
ual citizen is surely not beyond the wit of a Nation that has built up 
thc concept of a Parliament and the idea of a Jury. 

A test case is given by one of the basic demands of those adher- 
ing to the Humanitarian theory: for  certain types of criminals the 
E-Iumanitarians wish to substimte for  definite sentences some degree 
of indeterminacy as to the period those criminals will spend in priso~i. 
As Lewis points out, herein lies a real risk of tyranny. The  answer 
is again to be found in the existing courts. These should require the 
expert to give evidence publicly and, subject to cross-examination, 
to substantiate the reasons for his decision concerning the release of 
the criminal. The  prisoner should have the power to initiate this 
type of enquiry at regular intervals, and the onus of proof should 
never sldft from the expert. 

An example of wise techniques of judicial control of the inde- 
terminate sentence is to be found in the recent Tasmanian Sexual 
Offences Act ~ g f  I ,  which allows the courts to impose several forlns 
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of indeterminate sentefe accompanied by re-educative measures on 
certain sexual offenders. One of these sentences is called a Treat- 
ment Order, and section 13 ( I )  of the Act protects the convicted 
criminal against the tyranny of the expert by providing that: 

A person against whom a treatment order has been made may peti- 
tion the court to discharge the order upon the ground- 
(a) that the treatment is unreasonable; 
(b) that the treatment is ineffective; 
(c) that the treatment is not being given or is unduly protracted; or 
(d) that the . . . petitioner is cured of the indisposition which the 
order was made to cure. 

The  use of "indisposition" is infelicitous, and there may well be 
other grounds on which the criminal should be allowed to petition 
the court; but the need to avoid the abuse of power and the estab- 
lishment of means of achieving this is clearly recognized in this Act  
as it is throughout Anglo-American jurisprudcllce. This recognition 
constitutes a cornplete rebuttal of Lewis' worst fears. 

W e  therefore submit that we  have demonstrated the practical 
possibility of a Humanitarian theory carrying with it a due rcgard 
for the interests both of society and of the individual criminal. N o w  
let us suggest the impossibility of a return, as Lewis recommends, to 
the Retributive Theory of Punishment. 

For certain types of criminals uiven our present moral con- 
' 0 science, a return to a purc Retribur~ve Thcory is unthinlcahlc. A t  

both ends of tlie scale of punishment practically cvery civilized 
society has abandoned thc Rctrilrutive Theory. With child crimi- 
nals we have abandoned it quite explicitly, holding that the welfare 
of the child must frequently be regarded as a major consideration 
motivatit~g courts charged wich sentencing juvenile delinquents. 
The cost to the community of rewarding the larceny of a few 
sweets by a child with a punishment exactly equated to that social 
harm, has proved too expensive to be tolerated. It has becn calcu- 
lated that an incurable schizophrenic costs the community some 

1 fzo,ooo throughout his life, and it is clear that the adult criminal 
: costs the community a great deal more. Therefore, both for the 
i child's sake and for the community's, it is frequently necessary to 
i reward thc deli~iquent child with a punishment not "justly related," 
F 



in the sense in which Lewis uses the phrase, to the offence he ha. 
committed. The  emphasis must be on therapy. W e  suggest that 
there would be no responsible opinion reversing this development. 

And at the other end of the scale of punishment the commu- 
nity has likewise abandoned any hint of a Retributive Theory. With 
habitual criminals every civilized society has abandoned any attempt 
to equate the punishment to the latest crime that that criminal com- 
mitted. There are various techniques adopted all over the world. 
By some the habitual criminal is first punished for the crime he has 
committed and then held in prison for a protracted period on 
account of his being an habitual criminal. Others add together the 
man's dangerousness to the community and hi latest offence, and 
impose a sentence on him as an habitual criminal which is clearly 
unrelated to that offence only. FIere again nobody could tolerate 
the thought of abandoning this Humanitarian approach to punish- 
ment and reverting to a purely Retributive one. 

It is, we agrce, possible to gather some support for a return to 
the Retributive Theory of Punishnlent for the graver and more 
professional type of criminal who has not yet developed into the 
habitual criminal. It is possible to do this simply because we do not 
know very much about the causes of crime. I t  is not possible, how- 
ever, to find support for such a retrograde step in regard to those 
people who are at present put on probation. These are asked to 
atone for their crinres by being good citizens. And the Courts, ad- 
vised by those who have studied problems of punishment and by 
those probation officers who are working in society, have decided 
that the people they put on probation are good risks, that is to say, 
they are not likely to offend again. A Retributive Theory could not 
tolerate such an approach to the punishment of these more minor 
offenders. Agreed, there is room for mercy in a Retributive Theory, 
but it could not be universally applied mercy for certain types of 
crimes or crilninals-if so, it would no longer be Rctributive. 

Thus for child delinquents, for habitual criminals, and for 
those on probation-to take only a few-the punishments accepted 
by all civilized societies as ~uitable are not "deserved" punishments 
in any expiatory talionic sense. This concept of "desert" is really 
the lynchpin of Lewis' article. As he sees it, the idea of the "de- 
served" or "just" ~nnishment is an acceptance that for each offence, 
calculated in the light both of the crime committed and the history 
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of crimes perpetuated by that individual, there is a price of punish- 
ment known fairly widely throughout the community-that there 
is, in other words, a price-list of deserved punishments. This may 
well be a true pictdre of what is in many men's minds; but it is only 
true for those people who consider a static situation in crime, who 
consider only two parties to any crime-the criminal and his victim. 
Now the contrast with this is the Humanitarian Theory which sees 
crime as a dynamic situation, not involving two parties, but involv- 
ing many parties: not only a criminal and his victim, but a whole list 
of future potential victims who, unless they are protected with the 
best means at our disposal, are likely to suffer hardship. In arranging 
this protection, however, the Humanitarian must always remember 
that it should be related to the extent of current knowledge, and 
to the fact that the con~munity must be expected to bear some risk 
for its dangerous and pathological elements. 

W e  do not go to the extreme of denying importance to the 
community's conception of a "deserved" punishment. The punish- 
ments imposcd on criminals serve purposes other than those we have 
canvassed-they constitute society's official pronouncement of the 
gravity wit11 which any criminal action is viewed, and therefore 
assist in reinforcing that community's sense of right. This sense of 
right, this group super-ego, must never be exacerbated either by the 
too great leniency or the extrcrne severity of any punishment im- 
posed. In other words, the community's sense of a just punishment 
will create the polarities of leniency and severity between which the 
criminal law may work out its other purposes. 

Where we do deny the validity of this conccpt of the just or 
deserved punishment is where it is advanced as a basic philosophic 
justification of punishment, and not merely as a limiting factor. 
Kant and Hegel built theories of punishment around this concept 
which had no more connection with the day-to-day realities of our 
criminal law than with the pieces on the chess board. It is a similar 
erection of an emotional sense of right, not applied to the factual 
exigencies of the task faced by those imposing penai sanctions, that 

i leads to such impossibilities as Lewis' suggested return to the Retri- 
i butive Theory of Punishment. 
6. by constantly making the experts justify to judges and to juries I. 

their actions in relation to criminals, punishment may be kept linked 
[; to the social conscience of the community. This, we submit, is a 
E. 



more truly comprehended "just" or  "deserved" punishment than is 
the entirely emotional, atavistic approach which Lewis advocates. 

It must not be assumed that Lewis' version of the Retributive 
Theory is itself completely satisfactory. Indeed, arguing from no 
less an authority than St. Thomas Aquinas, we may describe "retri- 
bution" as a deprivation or  limitation of the individual's powers to 
continue to exercise his choice between good and evil acts in the 
area where his delinquency has occurred. (See Dr. Hawkins' article 
"Punishment and Moral Responsibility" at page 92 of The King's 
Good Servant-Papers read to the Thomas More Society of Lon- 
don, 1948.) In most cases, therefore, the punishment which will 
take the form of removal from society is itself the retribution, and 
should logically continue until the prisoner reaches a sufficient state 
of grace that he no longer intends to transgress. T o  us, there is no 
lack of conformity between theories derived from the Scholastic 
and Humanitarian philosophies. 

Lewis niay have been led to his conclusion by what appears to 
us an over-simplified view of the aetiology of crime. H e  appears to 
regard any crime solely as the result of a wrong choice between 
doing good or  doing evil. W e  do not propose to wander into the 
morass of the free will-determinism argument, for we agree with 
Lewis that this is a cailsc of crime. W e  do not, however, regard it 
as the only cause of crime which is to us an extremely conlplicated 
moral, physical, psychological, and sociological phenomenon in 
which the totality of the criminal's inheritance and environment, 
together with his area of free will, will have causal connection with 
the crime he commits. T o  relate punishment to but one aetiological 
factor is to minimize the difficulty of fixing a rational sentence. 

Our argument thus leads to a rejection of the Retributive 
Theory, not only on philosophical but also on purely practical 
political grounds, and to an acceptance of a morally just Humani- 
tarian approach to punishment. It may be that a viral cause of our 
different -4iew of punishment from that accepted by Lewis lies in 
our lower estimation of the efficacy of law as a means of social con- 
trol. Law stands below Cusrom. and well below Religion as a means 
of guiding men to the Good Life. It is a relatively blunt instrument 
of moral control, and should not be thought of as a means of achiev- 
ing expiation of sin or completely just retribution for evil-doing. 

Crirninal Justice, Legal vnlues and the 

Rehabilitative Ideal 

AL.I''IOUGH OXE IS SOMETIMES inclined to despair of any construc- 
tive changes in the administration of criminal justice, a glance at the 
history of the past half-century reveals a succession of the most 
significant developments. Thus, tlie last fiity years have seen the 
widespread acccptancc of three lcgal inventions of great import- 
ance: the juvenile court, systcins of probation and of parole. During 
the same period, under the inspiration of continental rcsearch and 
writing, scientific criniinology became an established field of in- 
struction and inquiry in American universities and in other research 
agencies. A t  the sarne time, psychiatry made its rcmarltablc contri- 
butions to tlie theory of hul~iaii behavior and, inore specifically, of 
that form of human behavior described as criminal. 'These dcvelop- 
ments have been accompanied by nothing less than a revolution in 
public conceptions of the nature of crime and the crin~iiial, and in 
public attitudes toward the proper treatment of the convicted 
0ffender.l 

This history with its complex developnlents of thought, insti- 
tuiional behavior, and piiblic attitudes must be approached gingerly; 
for in dealing with it we are in peril of committing the sin of over- 
sin~plification. Nevertheless, despite the presence of contradictions 
and paradox, it seems possible to detect one common element in 
much of this thought and activity which goes far to characterize the 
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Prolego?izenon t o  the  Principles of Pu~zishment  

THE MAIN OBJECT of this paper is to provide a framework for the 
discussion of the niounting perplexities which now surround the 
institution of criminal puo~sliment, and to show that any morally 
tolcrable account of this institution must exhibit it as a conipromise 
between radically distinct and partly conflicting principles. 

General interest in the topic of punishment has never been 
greater than it is at present and I doubt if the public discussion of it 
has ever been more confused. The interest and the confusion are 
both in part duc to relatively modern scepticism about two elerilents 
which have figured as essential parts of the traditionally opposed 
"theories" of punishment. O n  the one hand, the old Bentharnite 
confidence in fear of the penalties threatened by the law as a pow- 
erful deterrent, has waned with the growing realisation that the part 
played by calculation of any sort in anti-social behaviour has been 
exaggerated. O n  the other hand a cloud of doubt has settled over 
the keystone of "Retributive" theory. Its advocates can no longer 
speak with the old confidence that statements of the form "This man 
who has broken the law could have kept it" had a univocal or agreed 
meaning; or where scepticism does not attach to the ~neaning of 
this form of statement, it has shaken the confidence that we are 
generally able to distinguish the cases where this form of statement 
is true from those where it is not.' 
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Yet quite apart from the uncertainty engendered by these 
fundamental doubts, which seem to call in question the accounts 
given of the efficacy, and the morality of punishment by all the 
old competing theories, the public utterances of those who conceive 
themselves to be expounding, as plain men for other plain men, 
orthodox or  common-sense principles, untouched by modern psy- 
chological doubts are uneasy. Their words often sound as if the 
authors had not fully grasped their meaning or  did not intend the 
words to be taken quite literally. A glance at the parliamentary 
debates or the Report of the Royal Conznzission on Capital Pzinbh- 
nrent shows that many are now troubled by the suspicion that the 
view that there is just one supreme value or objective (e.g., Deter- 
rence, Retribution, or  Reform) in terms of which all questions 
about the justification of punishment are to be answered, is some- 
how wrong: yet, from what is said on such occasions no clear 
account of what the different values or objectives are, or how they 
fit rogether in the justification of punishment, can be extracted? 

Noonc  expects judges or statesiuen occupied in the business of 
sending people to the gallows or prison, or in making (or unmak- 
ing) laws which enable this to be donc, to have much time for 
philosophical discussion of the principles which make it morally 
tolerable to do these things. A judicial bench is not and should not 
be a professorial chair. Yet what is said in public debates about pun- 
ishment by  those specially concerned with it as judges or legislators 
is important. Few are likely to be more circumspect, and if what 
they say seems, as it often does, unclear, one-sided, and easily refut- 
able by  pointing to some aspect of things which they have over- 
looked, it is likely that in our inherited ways of talking or thinking 
about punishment there is some persistent drive towards an over- 
simplification of multiplc issues which require separate considera- 
tion. T o  counter this drive what is most needed is not the simple 
admission that instead of a singlc value or a 

-!arm, or anv other) a plurality of 
aims should be given as a conjunctive answer to some single question 
concerning the justification of punishment. What is needed is the 
realisation that different principles (each of which may in a sense 
be called a "justification") are relevant at different points in any 
morally acceptable account of punishment. What we should look 
for are answers to a number of diffctent questions such as: What  



justifies the general practice of punishment? T o  whom may punish- 
ment be applied? H o w  severely may we punish? In dealing with 
these and other questions concerning punishment we should bear 
in mind that in this, as in most other social institutions, the pursuit 
of one aim may be qualified by or  provide an opportunity, not to be 
missed, for the pursuit of others. Till we have developed this sense 
of the complexity of punishment (and this prolegomenon aims only 
to do this )we shall be in no fit state to assess the extent to which 
the whole institution has been eroded by or needs to be adapced 
to new beliefs about the human mind. 

JUSTIFYING AIMS AND PRINCIPLES OF DISTRIBUTION 

THERE Is, I THINK, an analogy worth considering between the con- 
cept of Punishment and that of Property. In both cases we have to 
do with a social institution of which the celltrally important form 
is a structure of legal rules, though it would be dogmatic to deny 
the names of Punishnlent or Property to the similar though more 
rudimentary rule-regulated practices within groups such as a family, 
or a school, or in customary societies whose customs may lack some 
of the standard or salient features of law (e.g., legislation, organised 
sanctions, courts). In both cases we are confronted by a complex 
institution presenting different inter-related features calling for 
separate explanation; or, if thc morality of the institution is chal- 
lenged, for separate justification. In both cases failure to distinguish 
separate questions or attempting to answer them all by reference to 
a single principle ends in confusion. Thus in the case of Property we 
should distinguish between the question of the definition of Prop- 
erty, the question why and in what circumstaucc it is a good insti- 
tution to maintain, and the questions in what ways individuals may 
become entitled to property and how 7~nlch they should be allowed 
to acquire. These we  may call questions of Definition, General Jus- 
tifying Ainz, and Distribution with the last subdivided into questions 
of Title and Amount. I t  is salutary to take some classical exposition 
of the idea of Property, say Locke's Chapter "Of Property" in :he 
Second Treatire,3 and to observe how much darkness is spread by 
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the use of a single notion (in this case "the labour of (a man's) body 
and the work of his hands") to answer all these different questions 
which press upon us when we reflect on the institution of Property. 
In the case of Punishment the beginning of wisdom (though by no 
means its end) is to distinguish similar questions and confront them 
separately. 

( a )  Definition 

Here I shall simply draw upon the recent admirable work 
scattered through English philosophical4 journals and add to it only 
an admonition of my own against the abuse of definition in the 
philosophical discussion of punishment. So with Mr. Benn and Pro- 
fessor Flew I shall define the standard or central case of 'punish- 
~nent '  in terms of five elements: 

(i) It must involve pain or other consequences normally considered 
unpleasant. 

(ii) It must be for an offence against legal rules. 
(iii) It must be of an actual or supposed offender for his offence. 
(iv) It must be intentionally administered by hu~nan beings other 

than the offender. 
(v) It must be imposed and administered by an authority consti- 

tuted by a legal system against u~hich the offence is committed. 

In calling this the standard or central case of punishment I shall 
relegate to the position of sub-standard or secondary cases the fol- 
lowing among many other possibilities: 

(a) Punishments for breaches of legal rules imposed or administered 
otherwise than by officials (decentralised sanctions). 

( b )  Punishments for breaches of non-legal rules or orders (punish- 
menrs in a family or school). 

fc)  Vicarious or collective punishment of some member of a social 
group for actions done by others without the former's auchori- 
sation, encouragemcnt, control, or permission. 

( d )  Punishment of persons (otherwise than under ( c ) )  who are 
neither in fact nor supposed to be offenders. 

T h e  chief importance of listing these Sub-standard cases is to 
prevent the use of what I shall call the "definitional stop" in discus- 
sions of punishment. This is an abuse of definition especially tempt- 
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ing when use is made of conditions (ii) and iii) of the standard case 
against the utilitarian claim that the practice of punishment is justi- 
fied by the beneficial consequences resulting from the observance 
of the laws which it secures. Here the stock 'retributive' argument5 
is: If this is the justification of punishment, why not apply it when 
it pays to do so to those innocent of any crime chosen at random, or 
to the wife and children of the offender? And here the wrong reply 
is: That, by definition, would not be "punishment" and it is the 
justification of punishment which is in i s ~ u e . ~  Not  only will this 
definitional stop fail to satisfy the advocate of 'Retribution'; it 
would prevent us from investigating the very thing which modern 
scepticism most calls in question: namely the rational and moral 
srarus of our preference for a sysrcr~i of punishment under which 
measures painful to individuals arc to be taken against thcm only 
when they have committed an offence. W h y  do we prefer this to 
other forms of social hygiene which we might employ instead to 
prevent anti-social behaviour and which we do employ in special 
circumstances sonietir~~es with reluctance? No account of punish- 
ment can afford to dismiss this question with a definition. 

( b )  The nature of an offence 

Before we reach any question of justification we must identify 
a preliminary question to which the answer is so simple that the 
quesrion may not appear worth asking; yet it is clear that some 
curious "theories" of punishment gain their only plausibility from 
ignoring it, and others from confusing it with other questions. This 
question is: W h y  are ccrtain kinds of action forbidden by law and 
so made crimes or offences? The  answer is: T o  announce to society 
that these actions are not to be done and to secure that fewer of 
thcm are done. These arc the common immediate aims of iiialting 
any conduct a criminal offence and until we have laws made with 
these primary aims we shall lack the notion of a 'crime' and so of a 
'criminal.' Without recourse to the simple idea that the criminal law 
sets up, in its rules, standards of behaviour to encourage certain 
types of conduct and discourage others we cannot distinguish a 
punishment in the form of a fine from a tax on a course of c ~ n d u c t . ~  
This indeed is one grave objection to those theories of law which 
in the interests of simplicity or  uniformity obscure the distinction 

between primary laws setting standards for behaviour and secon- 
dary laws specifying what officials must or  may do when they are 
broken. Such theories insist that all legal rules are "really" directions 
to officials co exact "sanctions" under certain conditions, e.g., if 
people Yet only if we keep alive the distinction (which such 
theories thus obscure) between the primary objective of the law in 
encouraging or discouraging certain kinds of behavior and its 
merely ancillary sanction or remedial steps, can we give sense to the 
notion of a crime or offence. 

I t  is important however to stress the fact that in thus identify- 
ing the immediate aims of the criminal law we have not reached 
the stage of justification. There are indeed many forms of undesir- 
able behaviour which it would be foolish because ineffective or  too 
costly to attempt to inhibit by use of the law and some of these may 
be better left to educators, trades unions, churches, marriage guid- 
ance councils, or other non-legal agencies. Conversely there are 
some forms of conduct \~.hich we believe cannot he effectively in- 
hibited without use of the law. But it is only too plain that in fact 
the law may make activities criminal which it is morally important 
to promote and the suppression of these may be quite unjustifiable. 
Yet confusion between the simplc immediate aim of any criminal 
legislation and the justification of punishment seems to be the most 
charitable explanation of the claim that punishment is justified as an 
"emphatic denunciation by the community of a crime." Lord Den- 
ning'sO dictum that this is the ultimate justification of punishment 
can be saved from Mr. Uenn's criticism, noted above, only if it is 
treated as a blurred statement of the truth that the aim not of 
punishmcnt, but of criminal legislation is indeed to denounce certain 
types of conduct as something not to be practised. Conversely the 
immediate aim of criminal legislation cannot be any of the things 
which are usually mentioned as justifying punishment: for until it 
is settled what conduct is to be legally denounced and discouraged 
we have not settled from what we are to deter people, or who are 
to be considered crb~linals from whom we are to exact retr iht ion,  
or on whom we are to wreak vengeance, or whom we are to refoniz. 

Even those who look upon human law as a mere instrument for 
enforcing "morality as such" (itself conceived as the law of God or  
Nature) and who at the stage of justifying punishment wish to 
appeal not to socially beneficial consequences but simply to the 



intrinsic value of inflicting suffering on wrongdoers who have dis- 
turbed by their offence the moral order, would not deny that the 
aim of criminal legislation is to set up types of behaviour (in this 
case conformity with a pre-existing moral law) as legal standards of 
behaviour and to secure conformity with them. N o  doubt in all 
communities certain moral offences, e.g., killing, will always be 
selected for suppression as crimes and it is conceivable that this may 
be done not to protect human beings from being killed but to save 
the potential murderer from sin; but it would be paradoxical to look 
upon the law as designed not to prevent murder at all (even con- 
ceived as sin rather than harm) but simply to extract the penalty 
from the murderer. 

( c )  General Jz~s t i f y i~zg  Aim 

I shall not herc criticise the intelligibility or consistency or 
adequacy of these theories that are united in denying that the prac- 
tice of a system of punishment is justified by its beneficial conse- 
quences and claim instead that the main justification of the practice 
lies in the fact that when breach of the law involves moral guilt the 
application to the offender of the pain of punishment is icself a 
thing of value. A great variety of claims of this character designat- 
ing 'Retribution' or 'Expiation' or 'Reprobarion' as the justifying 
aim, fall in spire of differences under this rough general description. 
Though in fact I agree with Mr. Bennlo in thinking that these all 
either avoid the question of justification altogether or are in spite of 
their protestations disguised forms of Utilitarianism, I shall assume 
that Retribution, defined simply as the application of the pains of 
punishment to an offender who is morally guilty, may figure among 
the conceivable justifying aims of a system of punishment. Here I 
shall merely insist that it is one thing to use the word Retribution at  
this point in an account of the principle of punishment in order to 
designate the Generel Justifying Aim of the system, and quire 
another to use it to  secure that to the question "To whom may pun- 
ishment be applied?" (the question of Distribution) the answer 
given is "Only to an offender for nn offence." Failure to distinguish 
Retribution as a General Justifying Aim from retribution as the 
simple insistence that only those who have broken the law-and 
voluntarily broken it-may be ~unished may be traced in many 
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writers even perhaps in Mr. J. D. Mabbott's" otherwise most il- 
luminating essay. W e  shall distinguish the latter from Retribution in 
General Aim as "retribution in Distribution." Much confusing 
shadow-fighting between Utilitarians and their opponents may be 1 avoided if it is recognized that it is perfectly consistent m assert both 

1 that the General Justifying Aim of the practice of punishment is its 
beneficial consequences and that the pursuit of this general aim 

i 
should be qualified or restricted out of deference to principles of 

! Distribution which require that punishment should be only of an 
offender for an offence. Conversely it does not in the least follow 
from the admission of the latter principle of retribution in Distribu- 
tion that the General Justifying Aim of punishment is Retribution 
though of course Retribution in General Aim cntails rctribution in 
Distribution. 

W e  shall consider later the principles of justice lying at the root 
of retribution in Distribution. Meanwhile it is worth observing that 
both the most old fashioned Retributionist (in General Aim) and 
the most modern sceptic often make thc same and, I think, wholly 
mistaken assumption that sense can only be made of the restrictive 
principle that punishment be applied only to an offender for  an 
offence if the General Justifying Aim of the practice of punishment 
is Rctribution. The sceptic consequently imputes to all systems of 
punishment (when they are restricted b y  the principle of retribu- 
tion in Distribution) all the irrationalicy he finds in the idea of Retri- 
bution as a General Justifying Aim; conversely the advocates of the 
latter think the admissioll of retribution in Distribution is a refuta- 
tion of the utilitarian claim that the social consequences of punish- 
ment are its Justifying Aim. 

The  most general lesson to be learnt from this extends beyond 
the topic of punishment. It is, that in relation to any social institu- 
tion, after stating what general aim or value its maintenance fosters 
we sliould enquire whether t l~cre are any and if so what principles 
limiting the unqualified pursuit of that aim or  value. Just because the 
pursuit of any single social aim always has its restrictive qualifier 
our main social institutions always possess a plurality of features 
which can only be understood as a compromise between partly 

i discrepant principles. This is true even of relatively minor legal in- 
k stitutions like that of a coiltract. In general this is designed to enable 

i individuals to give effect to their wishes to create structures of legal 
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absence of the principle restricting punishment to the offender 
would be a further special iniquity; whereas admission of this prin- 
ciple would represent some residual respect for justice though in 
the administration of morally bad laws. 

WHAT IS MORALLY at stake in the restrictive principle of Distribu- 
tion cannot, however, be made clear by these external examples of 
its violation by  faked charges or vicarious punishment. T o  make it 
clear we must allot to their place the appeals to matters of Justifica- 
tion, Excuse, and Mitigation made in answer to the claim that some- 
one should be punished. The first of these depends on the General 
Justifying Aim; the last two are different aspects of the principles 
of Distribution of punishment. 

( a )  ]ustiJication and Excuse 
English lawyers once distinguished between 'excusable' homi- 

cide (e.g., accidental non-negligent killing) and 'justifiable' homi- 
cide (e.g., killing in self-defence or the arrest of a felon) and 
differcnt legal consequences once attached to these two forms of 
homicide. T o  the modern lawyer this distinction has no longer any 
legal in~portance: he would simply consider both kinds of homicide 
to be cases where some element, negative or positive, required in the 
full definition of criminal homicide (murder or manslaughter) was 
lacking. But the distinction between these two different ways in 
which actions may fail to constitute a criminal offence is still of 
great moral importance. Killing in self-defence is an exception to a 
general rule making killing punishable; it is admitted because the 
policy or aims which in general justify the punishment of killing 
(e.g., protection of human life) do not include cases such as this. In 
the case of 'justification' what is done is regarded as something 
which the law does not condemn or even  welcome^.'^ But where 
killing (e.g., accidenta!) is excused, criminal responsibility is ex- 
cluded on a different footing. What  has been done is something 
which is deplored, but the psychological state of the agent when he 
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did it exemplified one or more of a variety of conditions which are 
held to rule out the public condemnation and punishment of indi- 
viduals. This is a requirement of fairness o r  of justice to individuals 
independent of whatever the General Aim of punishment is, and 
remains a value whether the laws are good, morally indifferent, or 
iniquitous. 

The  most promitlent of these excusing conditions are those 
forms of lack of knowledge which make action unintentional: lack 
of muscular control which make it involuntary, subjection to gross 
forms of coercion by threats, and types of mental abnormality, 
which are believed to render the agent incapable of choice or  of 
carrying out what he has chosen to do. Not  all these excusing con- 
ditions are admitted by all legal systems for all offenders. Nearly all 
penal systems make some compromise at this point as we shall see 
with other principles; but most of them are admitted to some con- 
siderable extent in the case of the most serious crimcs. Actions done 
under these excusing conditions are in the misleading terminology 
of Anglo-American law done without "mens rea";16 and most 
people would say of them that they were 'not voluntary' or  'not 
wholly voluntary.' 

( b )  Mitigation 
Justification and Excuse though different from each other are 

alikc in that if either is made out then convictiorl and punishment 
are excluded. In this they differ from the idel of Mitigation which 
presupposes that someone is convicted and liable to be punished and 
the question of the severity of his punishment is to be decided. It is 
therefore relevant to that aspect of Distribution which we have 
termed Amount. Certainly the severity of punishment is in part 
determined by the General Justifying Aim. A utilitarian will for 
example exclude in principle punishments the infliction of which is 
held to cause more suffering than the offence unchecked, and will 
hold that if one kind of crime causes greater suffering than another 
then a greater penalty may be used to repress it. H e  will also exclude 
degrees of severity which are useless in the sense that they do no 
more to secure or maintain a higher level of law-observance or  any 
other valued result than less severe penalties. But in addition to 
restrictions on the severity of punishment which follow from the 
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aim of punishing special limitations are imported by  the idea of 
Mitigation. These, like the principle of Distribution restricting 
liability to to offenders, have a status which is indepen- 
dent of the general Aim. The special features of Mitigation are that 
a good reason for administering a less severe penalty is made out if 
the situation or mental state of the convicted criminal is such that 
he was exposed to an unusual or  specially great temptation, or his 
ability to control his actions is thought to have been impaired or 
weakened otherwise than by his own action, so that conformity to 
the law which he has broken was a matter of special difficulty for 
him as compared with normal persons normally placed. 

The special features of the idea of Mitigation are however 
often concealed by the various legal techniques which nlalte it 
necessary to distinguish between what may be termed 'informal' 
and 'formal' Mitigation, In the first case the law fixes a maximum 
penalty and leaves it to the judge to give such weight as he thinks 
proper in selecting the punishment to be applied to a particular of- 
fender to (among other considerations) mitigating factors. It is 
here that the barrister makes his 'plea in mitigation.' Sometimes 
however legal rules provide that the presence of a mitigating factor 
shall always remove the offence into a separate category carrying a 
lower maximum penalty. This is 'formal' mitigation and the most 
prominent example of it is Provocation which in English law is 
operative only in relation to homicide. It is not a matter of Justifi- 
cation or Excuse for it does not exclude conviction or punishment; 
but "reduces" the charges fro111 murder to manslaughter and the 
possible maximum penalty from death to life imprisonment. It is 
worth stressing that not evezy provision reducing the maximum 
penalty can he thought of as "Mitigation": the very peculiar provi- 
sions of s. 5 of the Homicide Act 1957 which (inter alia) restricted 
the dcath pcnalty to types of niurdcr not including, for example, 
murder by poisoning, did not in doing this recognise the use of 
poison as a "mitigating circumstance." Only a reduction of penalty 
made in view of the individual criminal's special difficulties in keep- 
ing the law which he has broken is so conceived. 

Though the central cases are distinct enough the border lines 
between Justification, Excuse, and Mitigation are not. There are 
many features of conduct which can be and are thought of in more 

than one of these ways. Thus, though little is heard of it, duress 
(coercion by threat of serious harm) is in English law in relation to 
some crimes an Excuse excluding responsibility. Where it is so 
treated the conception is that since B has committed a crime only 
because A has threatened him with gross violence or other harm, B's 
action is not the outcome of a 'free' or  independent choice; B is 
merely an instrument of A who has 'made him do it.' Nonetheless B 
is not an instrument in the same sense that he would have been had 
he been pushed by A against a window and broken it: unless he is 
literally paralysed by fear of the threat, we may believe that B could 
have refused to comply. If he complies we may say 'coactus voluit' 
and treat the situation not as one making it intolerable to punish at 
all, but as one calling for mitigation of the penalty as gross provo- 
cation does. On the other hand if the crime which A requires B to  
commit is a petty one compared with the serious harm threatened 
(e.g., death) by A there would be no absurdity in treating A's 
threat as a Justification for B's conduct though few legal systems 
overtly do this. If this line is taken coercion merges into the idea 
of "Neces~ity"'~ which appears on the margin of most systems of 
criminal law as an exculpating factor. 

In view of the character of modern sceptical doubts about 
criminal punishment it is worth observing that even in English law 
the relevance of mental disease to criminal punishment is not always 
as a matter of Excuse though exclusive concentration on the 
M'Nagliten rules relating to the criminal responsibility of the men- 
tally diseased encourages the belief that it is. Even bcforc the EIomi- 
cide Act 1957 a statute" provided that if a mother murdered her 
child under the age of 1 2  months "while the balance of her mind 
was disturbed" by the processes of birth or  lactation she should be 
guilty only of the felony of infanticide carrying a maximum penalty 
of life imprisonment. This is to treat mental abnormality as a matter 
of (formal) Mitigation. Similarly in other cases of homicide the 
M'Naghten rules re la t i~~g to certain types of insanity as an Excuse 
no longer stand alone; now sucll abnormality of mind as "substan- 
tially impaired the mental re~ponsibility"'~ of the accused is a 
matter of formal mitigation, which like provocation reduces the 
homicide to the category of manslaughter which does not carry the 
death penalty. 



IV 

THE RATIONALE OF EXCUSES 

THE ADMISSION OF excusing conditions as a feature of the Distribu- 
tion of punishment is required by distinct principles of Justice 
which restrict the extent to which general social aims may be pur- 
sued at the cost of individuals. The  moral importance attached to 
these in punishment distinguishes it from other measures which pur- 
sue similar aims (e.g., the protection of life, wealth, or property) by 
methods which like punishment are also often unpleasant to the 
individuals to whom they are applied, e.g., the detention of persons 
of hostile origin or  association in war rime, or  of the insane, or the 
compulsory quarantine of persons suffering from infectious disease. 
T o  these we resort to avoid damage of a catastrophic character. 

Every penal system in the name of some other social value 
conlpromises over the admission of excusing conditions and no sys- 
ten1 goes as far (particularly in cases of nrental disease) as many 
would wish. But it is important (if we are to avoid a silperficial but 
tempting answer to modern scepticism about the meaning or truth 
of the statement that a criminal could have kept the law which he 
has broken) to see that our moral preference for a system which 
does recognise such excuses cannot, any more than our reluctance 
to engage in the cruder business of false charges or vicarious 
punishment, be explained by reference to the General Aim which 
we rake to justify the practice of punishnient. Here, too, even 
where the laws appear to us morally iniquitous or where wc are 
unccrtain as to their moral character so that breach of law does not 
entail moral guilt, punishment of those who break the law uninten- 
tionally would be an added wrong and refusal to do this some sign 
of grace. 

Retributionists (in General Aim) have not paid much attention 
to the rcrionale of this aspect of punishment; they have usually 
(wrongly) assumed that it has no status except as a corollary of 
Retribution in General Aim. Bur Utilitarians have made strenuous, 
detailed efforts to show that the restriction on the use of punish- 
ment to those who have voluntarily broken the law is explicable on 
purely utilitarian lines. Bentham's efforts are the most complete, and 
their failure is an instructive warning to contemporaries. 
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Bentham's argument was a reply to Blackstone who in ex- 
pounding the main excusing conditions recognised in the criminal 
law of his day," claimed that "all the several pleas and excuses 
which protect the committer of a forbidden act from punishment 
which is otherwise annexed thereunto reduce to this single con- 
sideration: the want or defect of will" . . . . [and to the principle] 
'1 that to constitute a crime . . . . there must be first a vitious will." In 
the Principles of Morals and Legislationz1 under the heading "Cases 
unmeet for punishment" Bentham sets out a list of the main excus- 
ing conditions similar to Blackstone's; he then undertakes to show 
that the infliction of punishment on those who have done what the 
law forbids while in any of these conditions "must be inefficacious: 
it cannot act so as to prevent the mischief." All Blackstone's talk 
about want or defect of will or  lack of a "vitious" will is he says 
"nothing to the purpose," except so far as it implies the reason 
(inefficacy of punishment) which he himself gives for recognising 
these excuses. 

Bentham's argument is in fact a spectacular non-sequitur. H e  
sets out to prove that to punish the mad, the infant child, or  those 
who break the law unintentionally or under duress or  even under 
"necessity" must be inefficacious; but all that he proves (at the 
most) is the quite different proposition that the threat of punish- 
ment will he ineffective so far as the class of persons who suffer 
froin these conditions arc concerned. Plainly it is possible that 
the actual inpiction of punishment on those persons, though (as 
Bcntha~n says) the threat of punishment could not have operated 
on them, may secure a higher measure of conforlnity to law on the 
part of normal persons than is secured by the atlmission of excusing 
conditions. If this is so and if Utilitarian principles only were at 
stake, we  should, without any sense that we were sacrificing any 
principle of value or were choosing the lesser of two evils, drop 
frcm tlie law thc restriction on punishment entailed by the admis- 
sion of excuses; unless, of course, we believed that the terror or  
insecurity or misery produced by the operation of laws so Draconic 
was worse than the lower measure of obedience to law secured by  
the law which admits excuses. 

This objection to Bentham's rationale of excuses is not merely 
a fanciful one. Any increase in the number of conditions required 
to establish criminal liability increases the opportunity for deceiving 



courts or juries by the pretence that some condition is not satisfied. 
When the condition is a psychological factor the chances of such 
pretence succeeding are considerable. Quite apart from the provi- 
sion made for mental disease, the cases where an accused person 
pleads that he killed in his sleep or  accidentally or  in some tempo- 
rary abnormal state of unconsciousness show that deception is cer- 
tainly feasible. From the Utilitarian point of view this may lead to 
two sorts of 'losses.' The  belief that such deception is feasible may 
embolden persons who would not otherwise risk punishment to take 
their ch&e of deceiving a jury in this way. Secondly, a murderer 
who actually succeeds in this deception will be left at large, though 
belonging to the class which the law is concerned to incapacitate. 
Developments in Anglo-American law since Bentham's day have 
given more concrete form to the objection to this argument. There 
are now offences (known as offences of "strict liability") where it 
is not necessary for conviction to show that the accused either in- 
tentionally did what the law forbids or could have avoided doing it 
by use of care: selling liquor to an intoxicated person, possessing 
an altered passport, selling adulterated milkz2 are examples out of 
a range of 'strict liability' offences where it is no defence that the 
accused did not offend intentionally, or through negligence, e.g. ,  
that he was under some mistake against which he had no oppor- 
tunity to guard. T w o  things should be noted about them. First, the 
justification of this form of criminal liability can only be that if 
proof of intention or  lack of care were required guilty persons 
would escape. Secondly, 'strict liability' is generally viewed with 
great odium and admitted as an exception to the general rule with 
the sense that an important principle has been sacrificed to secore a 
higher measure of conformity and conviction of offenders. Thus 
Bentham's argument curiously ignores both the two possibilities 
which have been realised. First, actual punishment of those who act 
unintentionally or in some other norrnaliy excusing condition may 
have a utilitarian value in its effccts on others; and secondly, that 
when because of this probability, strict liability is admitted and the 
normal excuses are excluded, this may be done with the sense that 
some other principle has been overridden. 

On this issue modern extended forms of Utilitarianis~n fare no 
better than Bentham's whose main criterion here of 'effective' pnn- 

ishment was deterrence of the offender or  of others by  example. 
Sometimes the principle that punishment should be restricted to 
those who have voluntarily broken the law is defended not as a 
principle which is rational or  morally important in itself but as 
something so engrained in popular conceptions of justiceZS in cer- 
tain societies, including our own, that not to recognise it would lead 
to disturbances, or to the nullification of the criminal law since 
officials or  juries might refuse to cooperate in such a system. Hence 
to punish in these circumstances would either be impracticable o r  
would create more harm than could possibly be asset by any super- 
ior deterrent force gained by such a system. On this footing, a sys- 
tem should admit excuses much as, in order to prevent disorder or  
lynching, concessions might be made to popular demands for more 
savage punishment than could be defended on other grounds. T w o  
objections confront this wider pragmatic form of Utilitarianism. 
The  first is the factual observation that even if a system of strict 
liability for all or very serious crime would be unworkable, a system 
which admits it on its periphery for relatively minor offences is not 
only workable but an actuality which we have, though many object 
to it or  admit it with reluctance. T h e  second objection is simply that 
we do  not disassociate ourselves from the principle that it is wrong 
to punish the hopelessly insane or  those who act unintentionally, 
etc., by  treating it as sorniething merely embodied in popular nzores 
to which concessions must be made sometimes. W e  condemn legal 
systems where they disregard this principle; whereas we try to edu- 
cate people out of their preference for savage pen a 1 tles ' even if we 
might in extreme cases of threatened disorder concede them. 

It is therefore impossible to exhibit the principle by which pun- 
ishment is excluded for those who act under the excusing conditions 
merely as a corollary of the general Aim-Retributive or Utilitarian 
-justifying the practicc of punishment. Can anything positive be 
said about this principle except that it is one to which we attach 
moral importance as a restriction on the pursuit of any aim we  have 
in punishing? 

It is clear that like all principles of Justice it is concerned with 
the adjustment of claims between a multiplicity of persons. It 
incorporates the idea that each individual person is to be protected 
against the claim of the rest for the highest possible measure of 



security, happiness, or welfare which could be got at hi expense 
by  condemning him for the breach of the rules and punishing him. 
For this a moral license is required in the form of proof that the 
person punished broke the law by an action which was the outcome 
of his free choice, and the recognition of excuses is the most we can 
do to ensure that the terms of the licence are observed. Here per- 
haps the elucidation of this restrictive principle should stop. Perhaps 
we (or I) ought simply to say that it is a requirement of Justice, and 
Justice sirnply consists of principles to be observed in adjusting the 
competing claims of human beings which (i) treat all alike as per- 
sons by  attaching special significance to human voluntary action 
and (ii) forbid the use of one human being for the benefit of others 
except in return for his voluntary actions against them. I confess 
however to an itch to go further; though what I have to say may 
not add to these principles of Justice. There are, however, three 
points which evcn if they are restatements from different points of 
view of the principles already stated, may help us to identify what 
we now think of as values in the practice of punishment and what 
we may have to reconsider in the light of modern scepticism. 

(a) W e  may look upon the principle that punishment must be 
reserved for voluntary offences from two different points of view. 
The first is that of the rest of society considered as harmed by the 
offence (either because one of its members has been injured or 
because the authority of the law essential to its existence has been 
challenged or both). The  principle then appears as one securing that 
the suffering involved in punishment is a return for the harm done 
to others: this is valued, not as the Aim of punishment, but as the 
only fair terms on which the General Aim (protection of society, 
maintenance of respect for law, etc.) may be pursued. 

( b )  The second point of view is that of society concerned not 
as harmed by the crime but as offering individuals including the 
criminal the protection of the laws on  terms which are fair, because 
they not only consist of a framework of reciprocnl rights and duties, 
but because within their framework each individual is given a fair 
opportunity to choose between keeping the law required for so- 
ciety's protection or paying the penalty. From the first point of view 
the actual punishment of a criminal appears not merely as something 
useful to society (General Aim) but as justly extracted from the 
criminal as a return for harm done; from the second it appears as a 
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price justly extracted because the criminal had a fair opportunity 
beforehand to avoid liability to pay. 

( c )  Criminal punishment as an attempt to secure desired be- 
haviour differs from the manipulative techniques of the Brave N e w  
World (conditioning propaganda, etc.) or the simple incapacitation 
of those with anti-social tendencies by taking a risk. It defers action 
till harm has been done; its primary operation consists simply in 
announcing certain standards of behaviour and attaching penalties 
for deviation, making it less eligible, and then leaving individuals to 
choose. This is a method of social control which maximises individ- 
ual freedom within the coercive framework of law in a number of 
different ways, or perhaps, different senses. First, the individual has 
an option between obeying or paying. The  worse the laws are, the 
more valuable the possibility of exercising this choice becomes in 
enabling an individual to decide how he shall live. Secondly, this 
system not only enables.individuals to exercise this choicc but in- 
creases the power of individuals to identify beforehand periods 
when the law's punishments will not interfere with them and to 
plan their lives accordingly. This very obvious point is often over- 
shadowed by the othcr merits of restricting punishment to offences 
voluntarily committed, but is worth separate attention. Where 
punishment is not so restricted individuals will be liable to have 
their plans frustrated by  punishments for what they do unintention- 
ally, in ignorance, by accident or  mistalte. Such a system of strict 
liability for all offences, it is logically possible,2' would not only 
vastly increase the number of punishments, but would diminish the 
individual's power to idcnrify beforehand particular periods during 
which he will be free from them. This is so because we can have 
very little grounds for confidence that during a particular period 
we will not do something unintentionally, accidentally, etc.; 
whereas from their own knowledge of themselves many can say 
with justified confidencc that for some period ahead they are not 
likely to engage intentionally in crime and can plan their lives from 
point to point in confidence that they will be left free during that 
period. Of course the confidence justified does not amount to cer- 
tainty though drawn from knowledge of ourselves. My confidence 
that I will not during the next twelve months intentionally engage 
in any crime and will be free from punishment, may turn out to be 
misplaced; but it is both greater and better justified than my belief 



. that I will not do unintentionally any of the things which our 
system punishes if done intentionally. 

THE IDEA OF Mitigation incorporates the conviction that though 
the amount or  severity of punishment is primarily to be determined 
by  reference to the General Aim, yet Justice requires that those 
who have special diiculties to face in keeping the law which they 
have broken should be punished less. Principles of Justice however 
are also widely taken to bear on the amount of punishment in at 
least two further ways. The first is the somewhat hazy requirement 
that 'like cases be treated alike.' This is certainly felt to be infringed 
at least when the ground for different punishment for those guilty 
of the same crime is neither some personal characteristic of the 
offendcr connected with the commission of the crime nor the effect 
of punishment on him. If because at a given time a certain offence is 
specially prevalent a Judge passes a heavier sentence than on pre- 
vious offenders ("as a warning") some sacrifice of justice to the 
safety of society is involved though it is often acceptable to many 
as the lesser of two evils. 

The further principle that different kinds of offence of differ- 
ent gravity (however that is assessed) should not be punished with 
equal severity is one which like other principles of Distribution may 
qualify the pursuit of our General Aim and is not deducible from 
it. Long sentences of imprisonment might effectually stamp out car 
parking offences, yet we think it wrong to employ then;; not be- 
cause there is for each crime a penalty 'naturally' fitted to its degree 
of iniquity (as some Retributionists in General Aim might think); 
nor because we are convinced that the misery caused by such sen- 
tences (which might indeed be slight because they would need to 
be rarely applied) would be greater than that caused by the offences 
unchecked (as a Utilitarian might argue). The  guiding principle is 
that of a proportion within a system of penalties between those 
imposed for different offences where these have a distinct place in a 
common-sense scale of gravity. This scale itself no doubt consists of 
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very broad judgments both of relative moral iniquity and harmful- 
ness of different types of offence: it draws rough distinctions like 
that between parking offences and homicide, or  between 'mercy 
killing' and murder for gain, but cannot cope with any precise as- 
sessment of an individual's wickedness in committing a crime. (Who 
can?) Yet maintenance of proportion of this kind may be impor- 
tant: for where the legal gradation of crimes expressed in the rela- 
tive severity of penalties diverges sharply from this rough scale, 
there is a risk of either confusing common morality or  flouting it 
and bringing the law into contempt. 

T h e  ideals of Reform and Individualization of punishment 
(e.g., corrective training, preventive detention) which have been 
increasingly accepted in English penal practice since 1900 plainly 
run counter to the second'if not to both of thesc principles of Jus- 
tice or proportion. Some fear, and others hope, that thc further in- 
trusion of these ideals will end with the substitution of "treatment" 
by experts for judicial punishment. It is, however, important to see 
precisely what the rclation of Reform to punishment is because its 
advocates too often niis-state it. 'Reform' as an objective is no doubt 
very vague; it now embraces any strengthening of the offender's 
disposition and capacity to keep within the law which is intention- 
ally brought about by human effort otherwise than through fear of 
punishment. Reforming methods include the inducement of states 
of repentance or recognition of moral guilt or greater awareness of 
the character and demands of society, the provision of cducarion in 
a broad sense, vocational training, and psychological treatment. 
Many seeing the futility and indeed harmful character of much tra- 
ditional punishment speak as if Reform could and should be the 
General Aim of the whole practice of punishment or the dominant 
objective of the criminal law: 

The corrective theory based upon a conception of multiple causa- 
tion and curative rehabilitative treatment should clearly predoininar: 
in legislation and in judicial and administrative pra~tices.2~ 

Of course this is a possible ideal but is not an ideal for punish- 
ment. Reform can only have a place within a system of punishment 
as an exploitation of the opportunities presented by  the conviction 
or compulsory detention of offenders. It is not an alternative Gen- 
eral Justifying Aim of the practice of punishment but something the 



pursuit of which within a system of punishment qualifies o r  dis- 
places altogether recourse to principles of justice or  proportion in 
determining the amount of punishment. This is where both Reform 
and individualized punishment have run counter to the customary 
morality of punishment. 

There is indeed a paradox in asserting that Reform should "pre- 
dominate" in a system of Criminal Law, as if the main purpose of 
providing punishment for  murder was to reform the murderer not 
to prevent murder; and the paradox is greater where the legal of- 
fence is not a serious moral one: e.g., infringing a state monopoly of 
transport. T h e  objection to assigning to Reform this place in pun- 
ishment is not merely that punishment entails suffering and Reform 
does not; but that Reform is essentially a remedial step for which 
ex hypothesi there is an opportunity only at the point where the 
criminal law has failed in its primary task of securing society from 
the evil which breach of the law involves. Society is divisible at any 
moment into two classes: (i) those who have actually broken a 
given law and (ii) those who have not yet broken it but may. T o  
take Reform as the dominant objective would be to forgo the hope 
of influencing the second and-in relation to the more serious of- 
fences-numerically lnuch greater class. W e  should thus subordi- 
nate the prevention of first offences to the prevention of recidivism. 

Consideration of what conditions or  beliefs would make this 
appear a reasonable policy brings us to the topic to which this paper 
is a mere prolegomenon: modern sceptical doubt about the whole 
institution of punishment. If we believed that nothing was achieved 
b y  announcing penalties or  by  the example of their infliction either 
because those who do not commit crimes would not commit them 
in any evetlt or because the penalties announced or  inflicted on 
others are not  among the factors which influence them in keeping 
the law then some dramatic change concentrating wholly on actual 
offenders would be necessary. Just because at preseat w e  do  not 
entirely believe this we have a dilemma and an uneasy compromise. 
Penalties which we  believe are required as a threat to maintain con- 
formity t o  law at its maximum may convert the offender to whom 
they are applied into a hardened enemy of society; while the use of 
measures of Reform may lower the efficacy and example of punish- 
ment on others. A t  present we compromise on this relatively new 
aspect of punishment as we do over its main elements. W h a t  malces 
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this compromise seem tolerable is the belief that the influence which 
the threat and example of punishment exerts is often independent of 
the severity of the punishment and is due more t o  the disgrace at- 
tached to conviction for  crime and to the deprivation of freedom 
which many reforming measures at present used, would in any  case 
involve. 

I .  See Barbara Wootton Social Science and Social Pathology for a clear 
and most comprehensive modern statement of these doubts. 

1. In the Lords' debate in July 1956 the Lord Chancellor agreed with 
Lord Denning that "the ultimate justification of any punishment is not that 
it is a deterrent but that it is the emphatic dcnunciation of the committing of 
a crime" yet also said that "the real crux of the question a t  issue is whether 
capital punishment is a uniquely effective deterrent." See 198 H. L. Dcb (5th 
July) 576, 577, 596 (1956). In his article "An Approach to the Problems of 
Punishment" (Philosophy, 1958) Mr. S. L. Benn rightly observes of Lord 
Denning's view char denunciation does not imply the deliberate imposition of 
suffering which is the feature needing justification (325 n.1). 

3. Chapter 1V. 
4. K. Baier, "Is Punishment Retributive?" Analysis, March 16, p. 16 

(rq55). A Flew, "The Justification of Punishment," Philosophy, 1954, p p  
zg1-jo7. S. I. Benn, op. cit. pp. 325-326. 

5.  Ewing, The Morality of Punishment, L). J. B. Hawkins, Punishment 
and Moral Responsibility" (The Kings Good Servant, p. 92), J. D. Mabbott, 
"Punishment."* Mind, 1939, p. 153. 

6.  Mr. Benn seemed to succutnb at  times to the temptation to give "The 
short answer to the crirics of utilitarian theories of punishment-that they are 
theories of punishlnent not of any sort of technique involving suffering" (op. 
cit. p. 322). I-lc has since told me that he does not now rely on t!le definitional 
stop. 

7. This generally clear distincdoo may be blurred. Taxes may he imposed 
to discourage the activities taxed though the law does not announce this as it 
does when it makes them criminal. Conversely fines payable for some criminal 
offences because of a depreciation of currency became so small that they are 
cheerfully paid and offences are frequent. They are then felt to bc mere taxes 
because the sense is lost that the rule is meant to be taken seriously as a 
standard of behavior. 

' Also reprinted in chis vulume. 
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8. Cf. Kelsen, General Theory o f  Law and State, 30-3. 33-34;, 143-144 

( 1946). "Law is the primary norm which stipulates the sanction. . . , ( id .  61 ) 

p. In evidence to the Royd Commisaon on Capital Punishmenr, Cmd. 
8932. B $3 (1953). Supra,n.l. 

10. Op. cit., pp. 316335. 
11. Op. cit. It is not always quite clear what he considers a "retributive" 

theory to be. 
11. Amount is considered below in Section 111 (in connexion with Miti- 

gation) and Section V. 
13. See J. Rawls, "Two Concepts of Rules," Philosophical Review, 1955, 

PP. 47'3, 
14. Constitution of emperors Arcadius and Honorius. 
IS. In 18x1 Mr. Purcell of Co. Cork, a septuagenarian, was knighted for 

Wine four bur~lars with a carving knife. Kenny, Outlines of  Criminal Linu, " - 
5ch Ed., p. 103,  n.3. 

16. Misleading because it suggests moral guilt is a necessary condition of 
criminal responsibility. 

17, i.e., when breaking the law is held justified as the lesser of two evils. 
18. Infanticide Act, 1938. 
19. Homicide Act, 1957. sec. 2 .  

2 0 .  Commentaries. Book IV. Chap. I I . ~ 

n. Chap. XIII. 
11. See Glanville Williams, The  Crimknnl Law, Chap. 7, p. 238, for a 

discussion of and protest against strict liabiliry. 
1 2 .  Weschler and Michael, "A Rationale of the Law of Homicide," 37 

Columbia Law Review, 701, esp, pp. 752-757. and Rawls, op.  cit. 
14. Some crimes, e.g., demanding money by menaces, cannot (logically) 

be committed uninrentionally. 
I S .  Hall and Glueck, Carer on Criminal Law and its Enforcement, 8 

(1951). 

The Purposes of a S y s t m  for the Administration 
of Criminal Justice 

"CRIMINAL LAII"' in English-speaking countries refers primarily to 
the common law of crimcs, and the fact that much of it has been 
enacted into legislation has not altered its paramount significance. 
This law, as is well known, has its roots in popular custom and belief 
and it extends rather definitely from the beginning of the thirteenth 
century to the present onc. If the origin of the professional litera- 
ture may be conveniently located in the work of Bracton, we also 
have an unbroken line of thoughtful analysis and scholarship in the 
criminal law from that brilliant century to our own times. 

I t  is also clear that while many changes have been made, for 
example, by the invention of the offenses comprising "theft," 
changes in punishment, especially in the latter eighteenth and early 
nineteenth centuries,' and the rise in this century of probation, 
parole, presentence hearings and so on, there has also persisted a core 
of ethical principle in the criminal law which was progressively re- 
fined as knowledge advanced. I t  is expressed in an organized set of 
ideas; and this system of criminal law,2 no less than that of the physi- 
cal sciences, is evidence of a high order of imagination and ration- 
ality. Man is distinguished not only by such conceptual thought and 
reasoning but also by language, by a body of knowledge and the 
invention of instruments to apply it, by zrtistry and, last, though 
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