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I INTRODUCTION

Legal theorists in the United States should pay more attention
to Jiirgen Habermas.' His theory of discourse ethics provides us
with an enriched understanding of the term “normative validity.”
Discourse ethics “is concerned . . . with the grounding of norma-
tivity . . - its central focus is the . . . specification of appropriate
validation procedures.” Once participants in political discourse
agree on validation procedures, they are then in a position to

1. Habermas’s work on discourse ethics points the way towards a genuine participatory
democracy. See Davip M. Rasmuasen, Reaping Hagermas (1990); Hasermas: CrrricaL De-
paTES 1-11 (John B. Thompson & David Held eds., 1982); HaBeRmas AND MoDERNITY 1.8
(Richard J. Bernstein ed., 1985).

Habermas has integrated continental! and Anglo-American philosophies to some extent,
and he tries to answer the question: How is mutual understanding among humean beings
possible? For an anthology of excerpts taken from Habermas's writings, see JURGEN
Harermas oN SociETY anD Pourrics: A Reaper (Steven Seidman ed., 1989); see also Jane
BRaaTEN, HaneRMag’s CRrticaL THEORY oF SocreTy (1991); THoMas McCARTHY, IDEALS AND
ILLusiONS: ON RRCONSTRUCTION AND DECONSTRUCTION IN CONTEMPORARY CRITICAL THEORY
(1991); STeEvEN WHITE, THE ReCENT WORK OF JURGEN HABERMAS (1988). Rasmussen’s recent
book contains biographical material about Habermas (including bibliographies of his work
and secondary works about his writing). See Rasmussen, supra. 1f 1 were to label
Habermas’s political theory, I would call it “liberal communitarianism.” See Ezexier J.
Emanver, THe Exps or HuMan Lire 155-177 (1991) (description of liberal
communitarianism).

2. Sevia BenHABIB & FRED DALLMAYER, THE COMMUNICATIVE ETHics CONTROVERSY 3
(1990).
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achieve a fully rational consensus® about normatively right laws

that are in everyone’s best interests.*

Habermas maintains that when the validity of a social norm or
law has been questioned,

social actors have three alternatives: they can switch to strategic ac-
tion; they can break off all discussion and go their separate ways; or
they can continue to interact practically by entering into a critical
discussion (practical discourse) about the validity of the norm in
question. A practical discourse aims at a rationally motivated con-
sensus on norms. Discourse ethics articulates the criteria which
guide practical discourses and serve as the standard for distinguish-
ing between legitimate and illegitimate norms.®

Discourse ethics “must be a fully public communicative process
unconstrained by political or economic force.””® When the stringent
conditions of discourse ethics are operative, participants in politi-
cal debate achieve a universalistic’ perspective that takes every
other person’s interests equally into account. This attitude solidi-
fies the social bonds linking all people trying to resolve their differ-
ences of opinion cooperatively. Controversies end on a satisfactory
note when the best reasoned argument is admittedly convincing to
everyone. This article compares discourse ethics with bureaucratic

and judicial procedures. The focus is upon rules issued by federal
administrative agencies.

Accgrding to Habermasian discourse ethics, the moral burden of
proof is or an agency proposing a gag rule that suppresses morally
relgvant information. Unfortunately, the Supreme Court places the
moral burden of persuasion on pregnant women who challenge reg-

. l’: Hal‘)ermas does not Pit mti(?nal analysis and deeply felt emotions againet each other. A
ully rmonfll coneensus is one in which participants in debate reach political agreement
after reflectl\fely considering whether a proposed norm (procedural or substantive) is norma-
tively right, instrumentally rational and peychologically acceptable. According to discourse

ethics, agreements are b uj
 agTer ased upon the best reasoned argument rather than u
deal a selt-interested negotiator can maKe. s n upon the best

. 4 See Jiirgen Habermas, Justice and Solid
6.7 21 Puw F. 32, 46-51 {1989-90).

wlgéaJ)em Cohen, Discourse Ethics and Civil Saciety, 14 PuL. & Soc. Crivicism 315, 316

6. Id.

arity. On the Discussion Concerning “Stage

’ 7. Seyla Benhabi.b writes that “universalizability is defined as an intersubjective proce-
dure of argumentation geared to attain

| : icative agr " Seyla Benhabib, I
Shadow of Aristotle and Hegel: Communicative Et ontro P l (

[ hi d Lo .
teeal Fhlfosophy’ 2 PH’L F 1’ 6 (1989_90). ics and Current Controversies in Prac
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ulations that deny them information relevant to their well-being.
Section Il examines Rust v. Sullivan,® which upheld the validity of

an agency rule that destroys the honest relationship between
women and their health care providers.

11. A Criricar ExaminaTion of Rust v. Sullivan

A. Overview of the So-Called Gag Rule Regulations

Rust v. Sullivan' upheld the facial validity of regulations promul-
gated in 1988 by the Secretary of Health and Human Services (the
«Secretary”) pursuant to Title X of the Public Health Service
Act.M

Section III canvesses the inadequacies of contemporary legal

. theory. Because the theories advocated by most American jurists
focus on judicial review, they suffer by comparison to Habermas’s
more comprehensive democratic theory.® Section II1 also discusses
why the paradigm of positivism is inferior to Habermas’s discourse
ethics. For the benefit of readers not already familiar with
Habermas’s work, Section IV clarifies his jargon, including such

terms as “self-steering systems,” the “lifeworld,” and “ideal speech
conditions.”

Under the regulations, a physician discussing family planning mat-
ters with his patient is prohibited in virtually all instances from dis-
cussing abortion. For example, if a woman at a Title X clinic asks
ber physician for information about abortion, the physician, in most
circumstances cannot tell the woman anything other than that the

Relying primarily on Habermas, the article explains why ordi-
nary citizens need to resist the imperialistic subsystems that colo-
nize society via the media of money and power. These subsystems
include corporate hierarchies, governmental bodies, and the courts.

Rust v. Sullivan is used to illustrate the extent of unchecked bu-
reaucratic power.

Section V reveals that courts, by way of judicial review, are una-
ble to reconstitute administrative law. Section VI proposes several
alternatives to judicial review — alternatives that should
strengthen participatory democracy in the United States.

Most of the American people believe that the agency’s gag rule
upheld in Rust violates the bond of trust between government and
the women who ask their subsidized health care providers what
their medically indicated choices are. Rust moves us away from the
liberal ideals of an enlightened demoecracy that enable individuals
1o obtain advice that enables them to re-examine their beliefs and
plans. In short Rust violates the principles of discourse ethics,
which provide a critical vantage point for condemning agency regu-

lations that prevent the public discourse from being fair, honest,
and genuinely open.

8. 111 8. Cu. 17569 (1991).
9. C dedly, Hab 's work d ibing links bet

law and morality is somewhat
sketchy and needs to be developed more completely and more successfully. See Joroen
Havaruas, Low and Morality, in 8 Tue Tanner Lectures on Human VaLuzs 219 (Sterling
N. McMurrin ed. & Kenneth Baynes trang,, 1988).

clinic does not believe in abortion [as & method of family planning]
and therefore does not talk about it.}*

Furthermore, “the physician is required to make referrals from a
censored referral list.”** Although women currently have a consti-
tutionally recognized abortion option,'* Title X physicians are re-
quired to withhold this information.

“Family planning,” as used in the regulations, refers to the “pro-
cess of establishing objectives for the number and spacing of one’s
children and selecting the means by which those objectives may be
achieved.”*® The regulations “pose a choice to family planning
clinics: Either take the federal funding and do not discuss abortion
{as a method of family planning), or discuss abortion (as a method
of family planning) but forfeit federal funding.”** Although the rel-
evant details of the regulations are reproduced in the appendix to
this article, “[t]he bottom line is that a practitioner in a Title X-
funded clinic is prevented from saying anything to a pregnant wo-

10, 111 8. Ct. at 1759. This article refers only to Rust; however, my commentary and the
Court's holding and opinion apply as well 1o the companion case of New York v. Sullivan,
111 8. Ct. 1759 (1891).

1. See Family Planning Servicea and Population Research Act of 1970, Pub. L. No. 81-
572, 84 Stat. 1508 (codified as amended at 42 U.S.C. § 300 a-b (1982}).

12. Planned Parenthood Fed'n of Am. v. Bowen, 680 F. Supp. 1465, 1477 (D. Colo. 1988),
aff'd sub nom., Planned Parenthood Fed'n of Am. v. Sullivan, 913 F.2d 1492 (10th Cir.
1990), vacated, 111 S. Ct. 2262 (1991).

13. id. ot 1478,

14. See Roe v. Wade, 410 U.S. 113 (1973).

15. 42 C.F.R. § 682 (1990).

16. See Carole 1. Chervin, Note, The Title X Family Planning Gag Rule; Can the Gov-
ernment Buy Up Constitutional Rights?, 41 Stan. L. Rev, 401, 402 (1989).
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accomplish indirectly what lawmakers are constitutionally forbid-
den to achieve directly.*”

Professor Sullivan argues that courts should at least require
lawmakers to explain why conditions on government benefits that
“indirectly’ burden preferred liberties should not be as invalid as
‘direct’ burdens on those same rights, such as the threat of crimi-
nal punishment.*® She identifies the harmful systemic effects of
unconstitutional conditions (viz., the inappropriate allocation of
relationships between the government and rightholders, the invidi-
ously discriminatory effects on some rightholders, and the perpetu-
ation of an already underprivileged caste).” She cogently points
out the limitations of existing judicial methods that only ask
whether the challenged condition is (1) penalizing or coercive,’®
(2) the result of governmental extortion, deceptions and manipula-
tions,'® or (3) a denial of basic rights.*®?

The law’s validity is suspect when courts uphold conditions that
burden liberties simply because formally correct procedures were
followed.'** Nevertheless, Professor Sullivan’s proposals for stricter
scrutiny of conditions, which pressure indigents to surrender pre-
ferred rights, were ignored by a majority of the Justices in Rust v.
Sullivan.® Thus, once again, a professor’s legal theory has failed
to influence the direction of law. Indeed, Professor Sullivan, who
helped write the brief filed by petitioners in Rust, did not even
advocate her own theory.

Professor Sullivan’s failure to persuade the Court is unfortunate.
As stated earlier, Rust upholds regulations which induce citizens to
forego the exercise of cherished First Amendment rights, namely
freedom of conscience, freedom of speech, freedom of association
and freedom to obtain medically relevant information and counsel-

tive Rights in a Positive State, 132 U. Pa. L. Rev. 1293 (1984); Albert J. Rosenthal, Condi-
tional Federal Spending and the Constitution, 39 S1aN. L. Rsv. 1103 (1987); Note, Uncon-
stitutional Conditions, 73 Harv, L. Rev. 1596 (1980).

97. Sullivan, supra note 92, at 1413.

98. Id. st 1419.

99. Id. st 1491,

100. Id. at 1428-56.

101, Id. at 1456-76,

102. Id. at 1476-89.

103, By contrast, Habermas observes that legal norms that are not morally justified can-
not be sufficiently legitimized through a positivistic reference to procedures. See 2 JURGEN
Haseruas, THE THEORY of CoMMUNICATIVE AcTion: THE CrITIQUE OF FUNCTIONALIST REAGON
364-65 (1981).

104, 111 S, Ct. 1759 (1991).
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mg.e"il‘?; Cc:iurt', Fonugry’to t},le. principles of discourse ethics, im-
p?m eha mlmstr'atlon s politically inspired vision of moralit;y on
:u u:’n wh 0se own Judgmentgl capacity — concerning what repro-
ctive choices are morally right — is deemed untrustworthy

C. The Paradigms o itivi ]
o f Positivism and Communicative Action

1. Positivism and Rust v. Sullivan

The Justices in Rust v. Sulli i
. Sullivan did not questi i
. . e e » th
:).t", ‘Ietgalt:stlu.c positivism that restricts their world ox:]iewe’Il."lE:Zthl'n
r; tfdsfroen:e:e t?att faftual statements can be ontologically sl:(:;'
: on-factual statements or generalizations.1%® itivism
] ! ns.1o® P

:;eel::g;li}; &:::e:ce;i tt).y science, and the validity of s:isel:c‘:sri];

_ ndent of any moral principles, Indeed, thi
events in the world are viewed by i Pntally ratior, Funge and
e potentialty mamiee e objecy;g.mat;rument;ally rational scientists

Fo}r-h;: gﬁﬁ: l;:osltgnst conce;_)t'uglize law and the legal system?:0s
por an jssueds b1one arch-positivist, laws are the sovereign’s ct;m—
pands twaued | y olne or more habitually obeyed persons who do
o oncer ha ::ug' o(l;ednence to anyone.'®” This Austinian defini-
oo dis ; ited. Cox?tem.porary positivists now explain that
noral comm n('s Ee.g:, leglslatlon) become binding if, but only if,
conte o y (including judges authorized to discern the law) ac-,

ommands as authoritative and recognizes them as valid

m l’el because they ha
N
€ y ve been duly en&cted aCCOrdlllg to eXIStmg

U . T
accol;gie;gat orzg;;ne of positivism, judges should not evaluate laws
eyt ot e1versally.valxd norms of morality. Although the Sec-
ey 8 can easﬂ_y be validated in a regime of positivism, it

y Incompatible with the principles of discourse ethics. C(;I:-

105. 2 Jesrrgy C. Armx
c . ANDER, THEORETICAL LOGH
LASSICAL THOUGHT: MARX Anp Dunkuzig xviii (Igglzc) 1 Socorocr. Ths Avtivaws or

lhl:;,)e that scientific methods could be successf
a 1.0;5 "T;HB ENcycLorEbia o Pumosory 414
- JO3EPH Raz, THE CONCEPT OF & Licar

108. See Ronald Dworkin,

1l i i igi

|;1 9y6 ;Tployed in ethica, religion, potitics, and
Sverese 5 (2d ed. 1980)

The Mode! of Rules, 35 U. Cwi, L. Rev. 14, 17-46 (1967)
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i iti hilos-
i of experts in disciplines such as social theO{y: pOhGn?elr:] Hhos”
mcl(: or ethics.!® The former United StateslSolfcn‘or ;1 el oo
o on insisted that law is “‘a ra

itivisti tion when he insisted | . !

. Il)0sll.ltl:j‘::::;lcsl(;(r)li:awhat; cut off from its ethical, philosophical, and
cal s , !
other heady roots. . . "7

For most positivists, there are no ]ega! princxples tlTat tr;u;s:g;;il
H ] system."'® The positivists’ uncritical conception o poel
the lege S'yforces the power of economic and hureaucrat.lc su sty
:yxsnt:l:;lor:g;idge freedoms that advance everyone's best interests.
e

“A legal system can be conceived of as a'sys‘t(?n.) of r;asz:; f(());
actions ,gmo but laws in force, according to posxth::r,in ge;; o
cisi authorized by power-con rules.
the decisions of persons x power-conferring o e
“nropositions that characterize duc 1 .
Mox:o,\,l:: arf ngt always relevant because p0.81t1y,1::,s claim tha
‘vyr:gt ga]l legal standards are grounded in morality.

According to Habermas, “one cann(:it F?da(;rgsglx;::a::é ]e;(l:::lf
itivisti rvade(s 1

o ?e Kl)t(:):;:]v;isg?”f’inll’e)es’i‘tﬁsm condones the b}xrea}Jcratlza-
lgCtuﬂl 8:1 Cl: of the areas of everyday life.”'* Statists in power
tion of :}11108 olitical system’s economic problems (scarcxtxets: me;
it 'esgcurities crises, etc.).!”® Owing to the complex{tles 0d
que}htles, o ement ,success—oriented subsystems (economic anh
SOCla'l 'ntlsmﬁge) enc;oach on the ability of ordinary pgogloe to reac
2glx:.:llergzur:based agreements about the content of law.

M H H 137
Subsystems that are instrumental in steering society**” become

116. See Jorn FINNIS, NATURAL LAw AND NaturaL RicHTs 357 (1980).
117'. Fried, supra note 71, at 332-33.
118. Raz, supra note 107, at 209 n.2. d
: in force an
I;g ?.::rzcloiferring rules designate lawmakers to change the legal norms in for
. 0 - 4
eﬁtct when they are pleased to do so. See id. at 228.
121. E1sENBERG, supra note 87, at 14.
122. Id. at 76. L s |
MODERNITY, supra note 1, a . eiien
e ]]:{{m:l;::z A::;ra note 103, at 311 (quoting T. Luckerman, :wgnfe und&Flr;eLvogler
y L h 1. ; 3
imlt:’;mds der Gessellschaftsstruktur, 3 Neve Anthropologie 190 (H.
eds., 1972)).
125. See id. at 343-48. N
B e wibe io-cultural subsystem include the political-as min-
ive o ““l;l‘y‘“m‘ ﬁ?“:t“r e §°°‘zr°rl)“’f.a polistic enterprises that are relatively
igtrative and the ec bur

. . o
i d {2) industries such as armamen'
estraints of small entrepreneurs an b g
fr;g :f theo:?:;::: l'argely towards production for and consumption by the state. See
which are

AND MopERNITY 96 (1989).

noted how the combination of ;
strumental rationality accelera
Max Weser, The PROTESTANT ETHIC AND THE Spirrr oF CapitaLism I(e) (Talcott P
trans., 1958).
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ingly, individuals are dominated b

areas of life, such as reproductive autonomy,
physical and mental health, and other areas
lifeworld.”® In sum,

been replaced by a system of social control
often uncontrollable.

“Viewed historically, the monetarization and bureaucratization

of labor power [replacing feudalism and
no means a painless process;
tional forms of life.
sively high since th

primitive capitalism] is by
its price is the destruction of tradi-
7120 The price currently exacted seems exces-
e bureaucracies (commercial, financial and po-
liticaHegal-administrative) are not effectively attaining their
strategic goals (e.g., utilizing the most economically productive

method of distributing scarce resources) and are not adapting well
to changing conditions.!*!

Nevertheless, contemporary positivists condone the dominance
of purposive or instrumental rationality,'** which, according to
Max Weber,'** leads to “the creation of an ‘iron cage’ of bureau-
cratic rationality from which there is no escape.”'3* Worse yet, the
systematized social environment, where there is inadequate space
for consensual agreements, inhibits normatively right and emotion-
ally satisfying kinds of social coordination. These distortions call

into question the positivist’s model, which condones institutional-
ized dehumanization.

Held, Crisis Tendencies, Legitimation and the State, in HABERMAs: CRITICAL DeBares 181
(John B. Thompson & David Held eds., 1982).

128. HABERMAS, supra note 103, at 307-09.

129. For a discussion and definition of “lifeworld,” see infra notes 151-159 and accompa-
nying text.

130. HaBeRMas, supra note 103, at 321,

131, Id.

132. HaBERMAS AND Mop,
tally and do not think nor

ERNITY, supra note 1, at 5. When individuals think instrumen-
critical perspectives on 8oci

matively or empathetically, they become incapable of "

offering
al development.”

Douctas KeLLNER, CRITicAL THEORY, MARXISM
133. In his examination of the aggressively opportunistic 8pirit of capitalism, Weber
ncreasingly complex social subsystems and the need for in-

ted the growth of public and private bureaucracies. See, ¢.g.,

arsons
134. Hasermas anp MoueRNITY supra note 1, at 5.

111

peculiarly indifferent to the individuals whom they affect, This de-
humanizing process of legal regulation and bureaucratization'** has
produced a colossal economic-political-legal Leviathan. Increas-
y agencies claiming expertise in
family relationships,
previously left to the
many private consensual arrangements have

that paradoxically is

SPEXL WY
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IV. REALIGNING THE BOUNDARIES OF POWER

A. Unemancipated Public Opinion

- entury, inhumane laws are tol-
ol b ﬂPmeLC:sﬂ;? :l:,: rli)?bﬁ:s:v;o are );mt a.lways fully aw:l:e :lf
ernf/ed by ?eTinterests. Members of the publu; CBPDOF fr(?e e“as
e trom ercive purposive-rational**® s'ocml lnStltutl?{'lS‘ o
selves fro;ln c:et,ain the ideological world-plcturg [of pl<1)s1 w(:TVeg
long o ':');nizes them, nor can they [e:n_m.nmpate t emstheir
et ;deological world-picture [of posn;_lvxsm] as_long‘as heir
frorp] :x:Zive social institutions render [their worldview] imm
?:s;:ee discussion and criticism.”***

. , ve
ini i ¢t facilitate the state’s mass
Court opinions like Rus pssive
Sug'!:t!i!(\; into private spheres of (reedom. llJnfo;-t;maat:rlli,y o
e Court opinion upholding an immoral aw oate geven rale)
P eate the false belief that immoral laws are legltlrfl pe 'idua]s hen
:;eate:)bliterate the reasonable expectations of indiv
ey
groups. o . .
Vaclav Havel was surely right when he said, tl}f:f [il‘su lxl";;ruth
f ee:om where full truth is not given free &ass;%ee.rd Dull truth
. i long as the ts ’
i be given free passage so | u
o E "y agergwy rules that conditicn beqeﬁts ondtgebrec:‘;,)(:; s
b?{ls' am§as to withhold medical information need e )crh omen
wi mgl:he government exacts silence or censored spee iy
w}.lceln ro quo for a benefit or subsi@y, human 'betllx:gs t(l)rvee manipy
?“t‘ed pas objects of government poll_cy. E\_’en if :hi M
; ds are justifiable, certainly its manipulative use o e o
€mtsThe persons most severely affected b);‘ tl}:e benetees pensing
ol i lients of the grantees,

Id in Rust are the ¢ : "
g?tg rl\.u;:)ulrl\‘;hepoor pregnant women urgently needing trustworthy
olte v s
advice.

i ha-

Unfortunately, the media’s coveragle'l of t!\e. gag ;;;Ledlss;xet;?;;on-

i ic-reasoning of the r etorlclfms. y :
:l:ne;i;:ep:ngleril groups. This kind of reporting impoverishes pub:

ion in which ele-
i atems of action in which e
“ ive-rational action . . . refers to n(ftlonf or ay! [ e
o~ }P]:;m':;::;;): and instrumentally efficient implementation of techni
e oo ” ra note 74, at 29. romt
st pr;d;ommate.ngd;C’Arn: ‘[(;J:.‘:por A CRrmicAL THEORY: HABERMAS AND THE FRANK
136. RaymoND 3

a -eiection C N 8-DISPATCH, June 1 » ak A~
137. Waldheim Won’t Seek Re-elect RicxmonD Times-DispaTcH, J 22, 1991, at A

4, col. 6.

1981)

lic discourse,
concerning the validity of agency rules th
oppression of women. When
cal, informed, organized, persuasive,
Congress and the administrative agen

B. Towards a More Informed, Effective Public Opinion

Many individuals are victimized by their own self-
sivity. This passivity results in m
unreflective spectators watchin
gles. Habermas’s critical theor

y challenges the pubtlic to alter the
existing boundaries of

power.'*® More specifically, individuals must
realize that their inability to discern their own best interests is

partially the result of their own readiness to accept, without ade-
quate cross-examination and Protest, “an increasingly dense net-
work of legal norms” implemented by bureaucracies.'® This Levia-

urce of personal problems and rarely helps
people solve “problems of mutual understanding.’ 1+

In the United States, the federal courts have done virtually

nothing to diminish the power of bureaucracies. Agency rules and
orders are presumed valid, even when the statutory source of the
agency’s practically unfettered discretion is unclear, if not unintel-
ligible. The United States, like other nations, has been unable to
control abuses of power by agencies.

Habermas’s “ ¢
steering systems
“exercis(ing] an i

classic’ texts in social theory”!*! describe how the
that colonize the lifeworld disable society from
nfluence over itself by the neutral means of politi-

138. Geuss, supra note 136, at 61.
139, Jonaen HaBERMAS, THE
fence trans., 1987).
140. See id. at 963
| 9184}; FrEp R DaLrmave, Crimicar ENcounTeRs: Between PuiLosopny anp PoLrmics 73
i)

PHILOSOPHICAL Discoursg o MOoDERNITY 361 (Fredrick Law-

RUST v. SULLIVAN 113

and does not generate a fully rational consensus
at are insensitive to the
public opinion is not sufficiently criti-
and heard, the President,
cies do not heed the public
interest.

imposed pas-
embers of the public becoming
g inside-the-beltway power strug-
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8. In addition to environmental impact statements and other im-
pact statements required by law, there should be a normative right-
ness statement justifying any proposed or final rule on grounds of
morality and social justice. All such statements should indicate how
the rules are responsive to human needs and aspirations.

9. Procedures for decentralizing controversial decisionmaking con-
y planning (by delegating power to state

cerning family life and famil
and local governments, as well as to other relevant private organiza-

tions) should be institutionalized unless there are compelling coun-
tervailing reasons requiring centralized control.

10. Eligibility conditions for grants must never burden fundamen-
tal rights directly or indirectly unless the agency’s well-documented,
reasoned explanation identifies how and why paxticularized compel-
ling interests are advanced by the most narrowly tailored, least bur-
densome, least discriminatory eligibility requirements.

11. If congressional intent is arguably unclear, the agency should
send its proposed rule and its proposed statutory construction to ap-
propriate committees in Congress whose members shall be invited to
comment on the rulemaking record.
rt, whenever practicable, a

12. If a rule is issued and upheld in cou
s should be considered in

citizen's petition for redress of grievance
congressional subcommittee hearings.

13. All proposals for greater public participation in rulemaking
should be docketed in a record open for public inspection. Whenever
possible, a brief reasoned statement explaining why eny such propo-
gal was rejected should also be docketed.

14. Town meetings should be held, where appropriate, to discuss
proposals for reconstituting administrative law.

15. In order to generate greater public awareness and a more in-
formed public debate, legal scholars ought to make a greater effort
to educate the public about the need to curb agency power.
Habermas's theory of discourse ethics should be pertinent in this
scholarly effort.
uired to publish in the Federal Register
a list of any rules that are being reviewed by the White House or the
Office of Management and Budget (OMB). Moreover, each federal
agency should be required to explain how any review by the White
House or OMB has affected their decision to draft a rule in a certain
way. Finally, the White House and OMB should be required to dis-
close to the media all documents pertaining to its review of an

16. Agencies should be req
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incidence of abortion. . . .
“Title X” means Title X of the Act, 42 US.C. 300, et seq.

“Title X program” and “Title X project” are used interchangea-
bly and mean the identified program which is approved by the Sec-
retary for support under . . . the Act, . . . Title X project funds
include all funds allocated to the Title X program, including but not
limited to grant funds, grant-related income or matching funds.
§69.8 Prohibition on counseling and referral for abortion services;
limitation of program services to family planning.

(a)(1) a Title X project may not provide counseling concerning the
use of abortion as a method of family planning or provide referral
for abortion as a method of family planning.

(2) Because Title X funds are intended only for family planning,
once a client served by a Title X project is diagnosed as pregnant,
she must be referred for appropriate prenatal and/or socia} services
by furnishing a list of avajlabje providers that promote the welfare
of mother and unborn child. She must also be provided with infor-
mation necessary to protect the health of mother and unborn child
until such time as the referral appointment is kept. In cases in
which emergency care is required, however, the Title X project shall
be required only to refer the client immediately to an appropriate
provider of emergency medical services.

(3) A Title X project may not use prenatal, social service or emer-
gency medical or other referrals as an indirect means of encouraging
or promoting abortion as a method of family planning, such as by
weighing the list of referrals in favor of health care providers which
perform abortions, by including on the list of referral providers
health care providers whose principal business is the provision of
abortions, by excluding available providess who do not provide abor-

tions, or by “steering” clients to providers who offer abortion as a
method of family planning.

(4) Nothing in this subpart shall be construed as prohibiting the
Provision of information to a project client which is medically neces-
sary to assess the risks and benefits of different methods of contra-
ception in the course of selecting a method; provided, that the pro-
vision of this information does not include counseling with respect
to or otherwise promote abortion as a method of family planning.

§ 59.9 Maintenance of program integrity.

A Title X project must be organized so that it is physically and
fnancially separate, as determined in accordance with the review es-
tablished in this section, from activities which are prohibited under
section 1008 of the Act and § 59.8 and § 59.10 of these regulations




