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BOOK REVIEWS

Tre Morarity oF Law. By Lon L. Fuller.t New Haven: Yale Uni-
versity Press. 1964. Pp. vili, 202. §5.00.

This imaginative, original, and thought-provoking book is richly
stocked with a variety of themes, many of which deserve a much fuller
treatment than the author accords to them. During several rereadings
of the book, my interest never for a moment waned, and I am certain
. that T shall return to it to ponder its wisdom and to spur my ever-flagging
efforts at self-criticism. But I have found and shall find rereading neces-
sary for other reasons. For though the main positions which the author
wishes to defend are clearly and frequently stated, and though they are
often illustrated with suggestive examples and analogies drawn from
science or economics, it is nonetheless often difficult amid the author’s
firm and clear assertions of what is right and wreng in jurisprudence
to identify any equally firm and clear argument in support of these asser-
tions. Yet in saying this I am haunted by the fear that our starting
points and interests in jurisprudence are so different that the author and
I are fated never to understand each other’s work. So it may be that
where I find the author’s thought obscure it is really profound and out
of my reach. I wish that I dare hope that where he finds my thought
misguided it is really, or even merely, clear.

The central theme of the book is the unique virtue of conceiving of
law and even of defining “law” as “the [purposive] enterprise of
subjecting human conduct to the governance of rules.” This large con-
ception of law, admittedly and unashamedly, includes the rules of clubs,
churches, schools “and a hundred and one other forms of human asso-
ciation.” The outer boundaries of this wide conception cannot be de-
termined from this book with any precision, since the author does not
give us any account of what “rules” are, but speaks throughout as if the
notion of a rule were unambiguous and otherwise unproblematic. Indeed,
it is clear that the author would think it of little importance to determine
with any greater precision the boundaries of what is for him “law.”
One boundary is, however, suggested by the author when he draws
attention to the word “enterprise” and tells us that for what it is worth
an intefligible, though not precise or important, line between morals
and law is that in the latter case, but not in the former, the enterprise of
subjecting human conduct to the governance of rules is made the sphere
of “explicit responsibility.”

The development of a number of important issues opened by the
conception of law as the purposive enterprise of subjecting men to the
guidance of rules is, then, the book’s main constructive theme. Its
polemical theme is the inadequacies, indeed the vices, of traditional
efforts to distinguish law from other forms of social control by reference
to its provision for sanctions or the hierarchical structure of its rules

1 Carter Professor of General Jurisprudence, Harvard University.
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or by reference to the notion of formal sources. Approaches such as
these, associated as they are with the names of Austin or Kelsen, are not
credited even with the virtue of partial insights. Nor is there in this
book any concession made to the view that investigations into the struc-
ture of legal systems and inquiries (such as the author’s) designed to
draw out the implications of law as a form of purposive activity are not
rivals but complementary forms of jurisprudence. So short work is
made in this short book of some very long books.

Such then in crudest outline are the author’s constructive and de-
structive themes. What follows here is my estimate of some only of his
leading contentions.

I. Tue MorariTy oF DUTY AND THE MORALITY OF ASPIRATION

The book opens with a contribution to moral philosophy which cer-
tainly deserves to be assessed as such and not merely as a casual by-
product of jurisprudential thought; for the first chapter is a protest
against thinking of morality as a simple unitary concept, and makes a
detailed plea for the discrimination within morality of different, though
related, dimensions of assessment of human conduct. The distinction
upon which the author most insists is that between a morality of duty
and a morality of “aspiration” or, as we might say, of ideals. When we
judge conduct by reference to the former we apply to it definite, easily
formulable rules: we speak in imperative or quasi-imperative forms
{“thou shalt not,” or its modern equivalents) and though deviation from
the rules attracts accusations and censure, conformity with them is not
usually a matter for praise. We have to do not with the heights of moral
excellence but rather with a moral minimum. By contrast, when we

consider human conduct from the point of view of the morality of

aspiration we bring to bear on it not mandatory rules but conceptions
of the “Good Life,” of “what beseems a human being functioning at his
best” or “is unbefitting a being with human capacities.” Here we
praise for attainments but do not condemn or accuse, though we may
show disdain, for shortcomings.

The aut_hor makes many interesting comparisons between thIS divided
conception of morality and economics and law. The morality of aspira-
tion is compared to marginal utility econamics, and the morality of duty,
with its hallmark of reciprocity, to the economics of exchange. It is
true that this laudable effort to break up excessively monolithic con-
ceptions of the nature of morality is, as the author notes, not new. In-
deed, it could hardly be missed by anyone willing to attend to the con-
trast between the common use of black and white rule-determined
words such as “right” and “wrong,” and the use of comparative scale-
determined words like “good,” “better,”” “best.” But even if the author
has not discovered, he has certainly advanced this more realistic con-
ception of morality as comprising distinct dimensions of assessment.

Nonetheless, there is much in this first chapter which must puzzle any
moral philosopher worth his salt. First and foremost there is this: the
author’s initial characterization of duty ties it very closely to what is
“rationally discoverable” and objective, as contrasted with the morality
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of aspiration to the higher reaches of which he finds “subjectivism ap-
propriate.” Indeed, he pours scorn on those who, failing to grasp the
distinction between these two moralities, speak as if “obvious” duties
rested on “some essentially ineffable preference.” Yet this clear initial
picture of duty as rationally discoverable and objective is difficult to fit
with other things the author says about duty. Though for him the
morality of duty lays down the basic rules without which an ordered
society is impossible, this does not exhaust its role; for he notes that
moralists may differ as to what range of conduct should fall within the
respective spheres of duty and the morality of aspiration, and he hasg
some fine observations on those moralists who forever try to expand the
area of duty instead of inviting us to join them in realizing some ideal
of human nature. But it is not clear how, given these divergent concep-
tions of the range of duty, the author would apply to it his initial charac-
terization of rationally discoverable and nonsubjective. Furthermore,
it is sutprising, given this initial characterization, to find the author
speaking not only of many possible moralities of aspiration but also of
alternative moralities of duty. Some of these, he says, are “tinctured by
an appeal to self-interest,” others “rest on the lofty demands of the
Categorical Imperative,”

Similar difficulties arise from the hints (they are no more) of the
author’s epistemology of morals, e, his views as to how we know or
settle what is our duty, or “befits beings with human capacities.” Here
he says some mysterious things: “When we are passing a judgment of
moral duty, it seems absurd to say that such a duty can-in some way
flow directly from knowledge of a situation of fact.” This is con-
trasted with the situation when we apply to conduct a morality of
aspiration. The contrast is explained by the author as due to the fact
that before we conclude “that a duty ought to exist,” however well we
may understand the facts, there will still seem to intervene an act of
legislative judgment. I think T have some glimmer of what the auther
means by the close connection between understanding a person’s ideals
and our approval and disapproval. But T am most perplexed by his
references to duty as involving “legisiation.”” Deoes this mean that
duties, in spite of their initial characterization as rationally discover-
able, and as obvious, are after all a matter of choice, even if not of
“ineffable preference?” Presumably not, since when we pass a moral
judgment of duty the author speaks of us as concluding that it “ought”
to exist. But does this “ought” come from the morality of duty or the
morality of aspiration, or neither?

I hope that in subsequent editions of this book the author may deal
with these unclarities since they cloud a perceptive approach to morality .2

II. INNER AND EXTERNAL MORALITIES OF Law

The author deploys his talents for the fashicning of instructive alle-
gories in order to introduce a legislator, Rex, who fails in eight carefully

_ 2In addition fo the distinction between duty and aspiration, it is necessary to
distinguish between the accepted morality of a social group and the personal or
critical morality of individuals. “Duty” may appear in all of these. See Strawson,
Social Morality end Individuel Ideal, 36 Purmosorsy 1 (1961).
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distinguished ways to produce rules apt for the guidance of his subjects.
Corresponding to these eight forms of failure the author then identifies
eight “demands of the inner morality of law” which a system of rules
should strive to satisfy. Rules should be (1) general; (2) made known
or available to the affected party (promulgation); {3) prospective, not
retroactive; (4) clear and understandable; (5) free from contradictions;
and they should not (6) require what is impessible; (7) be too fre-
quently changed; finally (8) there should be congruence between the law
and official action.

These eight principles for carrying out the purposive activity of sub-
jecting human conduct to rules are designated by the author “the inner
morality of law’’; his other names for them include “the morality that
makes law possible,” “the special morality of law,” “procedural natural
law,” and “the principles of legality.” 1 shall adopt the last, most
conventional, designation because, as I shall argue later, the classifica-
tion of these eight principles as a form of morality breeds confusion.
It should be noted that the force of the word “inner” in the author’s

favored designation is to stress the fact that these forms of legal excel--

lence are derived, not from principles of justice or other “external”
mora] principles relating to the law’s substantive aims or content, but
are reached solely through a realistic consideration of what is necessary
for the efficient execution of the purpose of guiding human conduct by
rules. We see what they are by occupying the position of the conscien-
tious legislator bent on this purpose, and they are essentially principles
of good craftsmanship. Indeed, they are compared by the author to
principles (he says, “natural laws”) of carpentry. They are inde-
pendent of the law’s substantive aims just as the principles of carpentry
are independent of whether the carpenter is making hospital beds or
torturers’ racks.

In the detailed discussion of these eight principles of legality, the
author says some novel and important things. Whereas the principle
requiring promulgation of the law is, for him, a peremptory requirement
which can be made the subject of definite, easily formulable rules, the
remaining requirements cannot be thus formalized since their satisfac-
tion is very often a matter of degree varying from situation to situation:
exceptions are necessary and so are many compromises and adjustments.
The author’s account of these adjustments (or “antinomies” as he calls
them) fill what are in my opinion the best pages of the book, presenting
some old issues in a welcome new light. He shows, for example, how
exceptions may have to be made to the principle forbidding retrospec-
tive legislation in order to cure or counter viclations of other principles,
as when a law is passed to validate retrospectively marriages which are
invalid because of a failure to comply with formalities required by a
statute which was itself insufficiently promulgated or which specified
formal requirements with which it was not possible to comply at the
time of the marriage. His general discussion of retroactivity discloses
the vague borderlines of this concept. If ex post facto criminal statutes
clearly violate this principle of legality, is it equally clear that tax laws
violate it by imposing taxes on earnings received before the date of
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their enactment? The author shows how even the demand for clarity
in the sense of the requirement that rules should be understandabie
by those who are affected by them may conflict with the need for
those technical systematic elements in a legal system which enable
courts to make consistent applications of the law, and which lend to the
system its predictability. He also shows how the requirements that law
should be free from self-contradiction needs to be given content over and
above the logician’s bare veto of rules commanding subjects to do both
“A’ and “not-A"; and how this content can be given by constant re-
course to the consideration that rules should afford the citizen an in-
telligible guide as to what to do. In the discussions of the need for
congruence between enacted laws and judicial or other official action
the author develops a theory of interpretation of statute which makes
interesting comparisons between the task of interpretation and that of
completing an incomplete invention. He exhibits the cooperative nature
of the task of maintaining the principles of legality in a critique of
fundamentally unsound forms of legislation such as paragraph five of
section four of the Statute of Frauds which, by wrongly supposing that
there was some definite relationship between the time required to per-
form a contract and the time when a witness would be called to testify,
was to produce puzzles with no possible solutions.?

In general, the author considers that far greater use could and
should be made by courts of the principles of legality as a relatively ob-
jective undisputed part of “the inner logic” of law. Thus, his theme at
some points resembles Professor Wechsler’s plea for “neutral principles”
of decision,* and he argues that instead of excursions into the debatable
area of “substantive justice,” the Supreme Court might well have dis-
posed of cases by reference to the law’s “inner morality.” It was a mis-
take in the author’s view for the Court in Rebinson v, California ® to have
held that a statute making the state or condition of being a drug addict
a crimme punishable by six months’ imprisonment violated the eighth
amendment by imposing “a cruel and unusual punishment.” Instead,
the Court should have brought the decision within the confines of due
process on the footing that the criminal law ought to be presented to
the citizen in such a form that he could mold his conduct by it.

So far so good. But the author’s insistence on classifying these princi-
ples of legality as a “morality” is a source of confusion both for him and
his readers. The objection that the description of these principles as “the

3 The author’s discussion of strict Tability is less felicitous. He attempts to
show that strict Mability in criminal law offends against the principle that Jaws,
since their purpose is to guide the conduct of men, should not require what
is impossible. But if strict liability laws are known to those to whom they
apply, they can guide their conduct just as effectively as laws which make liability
to punishment dependent on “fault.” It is strange that though the author treats
strict liability in tort as a justifiable way of attaching a special surcharge of legal
responsibility to certain types of conduct, e.g., blasting operations, he seems to
treat all strict Hability in criminal law as “commanding the impossible.” But why
should it not sometimes serve to “guide” men away from those enterprises to
which it is attached if they cannot be sure of their ability to comply with
“strict' regulations?

* Wechsler, Toward Neutral Principles of Constitutional Law, 73 Hazv. L. Rzv,
1 (1939).

S3w0 U.S. 660 (1962),
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special morality of law” is misleading because they are applicable not
only to what lawyers think of as law but equally applicable to any rule-
guided activity such as games {or at least those games which possess
rule-making and rule-applying authorities) would no doubt be rejected by
the author: he would simply appeal to his wide conception of law as
including the rules of games. But the crucial objection to the designa-
tion of these principles of good legal craftsmanship as morality, in spite
of the qualification “inner,” is that it perpetrates a confusion between
two notions that if is vital to hold apart: the notions of purposive ac-
tivity and morality. Poisoning is no doubt a purpesive activity, and
teflections on its purpose may show that it has its internal principles.
(“Avoid poisons however lethal if they cause the victim to vomit,”
or “Avoid poisons however lethal if their shape, color, or size is
likely to attract notice.”) But to call these principles of the poisoner’s
art “the morality of poisoning” would simply blur the distinction be-
tween the notion of efficiency for a purpose and those final judgments
about activities and purposes with which morality in its various forms
is concerned.

It is important to observe that this criticism of the author’s designa-
tion of his eight principles as a morality is not merely a verbal criticism;
for his insistence upon it causes him to misapply to these principles the
distinction worked out in his first chapter between a morality of duty
and a morality of aspiration, and this has grotesque results. A morality
of aspiration, it will be recalled, is one by which we bring to bear on human
conduct not definite rules of what must and must not be done, but a
conception of the Good Life and the best development of human capaci-
ties. When we criticize human conduct by reference to such a morality,
we do not condemn or blame but show disdain. But the author having
called the principles of legality a morality finds himself bound to discuss
the question whether they constitute a morality of aspiration or of
duty; he decides that, except for the peremptory principle that laws
must be promulgated, the morality of law is “largely condemned” to
remain a morality of aspiration and not of duty.

But surely both the discussion of this question and the decision
reached are absurd. It is perfectly true with any principles of crafts-
manship that some may be formulated as peremptory rules (in the
case of the poisoner’s craft, “See that the poison is not too big to
swallow”} while others may be only advanced in terms of an indication
of a direction of effort (“See that the poison is not too costly”). But
this distinction between peremptory rules and merely indicative prin-
ciples has surely nothing to do with the distinction between a morality of
duty, carrying with it accusation and blame, and a morality of aspira-
tion, carrying with it praise and disdain. If the legislator wantonly uses
retrospective laws to terrify his subjects has he only violated a morality
of aspiration? Can we not accuse him of a violation of moral duty?
Yet the author says that whereas a moral duty with respect to publica-
tion is readily imaginable, the primary appeal of the inner morality of
law is to “the pride of the craftsman.” These conclusions are strange
indeed, and the root of the trouble is surely the confusion of principles

o

i




1965] BOOK REVIEWS 1287

guiding any form of purposive activity with morality. What makes a
morality of aspiration into a morality is not the mere fact that it is
guided by nonperemptory indicative principles towards a given end, but
that the end is some ideal development of human capacities which is
taken to be of ultimate value in the conduct of life. Only if the purpose
of subjecting human conduct to the governance of rules, no matter what
their content, were itself such an ultimate value, would there be any
case for classing the principles of rulemaking as a morality, and dis-
cussing whether it was a morality of duty or aspiration.

I do not think the author would have fallen into this ditch of his own
digging but for his conviction that there are important, if not necessary,
connections between “external” morality concerned with human justice
and welfare, and what he terms the “inner morality of law.” Indeed, he
says in a later chapter that the demonstration of this connection justi-
fies his terming these eight principles a meorality. He takes me
seriously to task for having said that respect for the principles of
legality is unfortunately “compatible with very great iniquity”; but I
cannot find any cogent argument in support of his claim that these
principles are not neutral as between good and evil substantive aims.
Indeed, his chief argument to this effect appears to me to be patently
fallacious. He claims that the simple demand of the inner morality of
law that it should be expressed in intelligible terms is not, as it might
appear, “ethically neutral.” And he cites the example of racially
discriminatory legislation in South Africa. This legislation, according
to the author, was a gross departure from the innmer morality of
law because, in the absence of any uniform or scientific basis of racial
classification, statutes attaching legal consequences to race necessarily
gave rise to insoluble difficulties in interpretation. But this shows
nothing to the author’s purpose: it shows only that the principle that
laws must be clearly and intelligibly framed is incompatible with the
pursuit of vaguely defined substantive aims, whether they are morally
good or evil. In particular, it does not show what the author asserts —
that clear rules are not “ethically neutral” between good and evil sub-
stantive aims. There is therefore no special incompatibility between
clear laws and evil. Clear laws are therefore ethically neutral though
they are not equally compatible with vague and well-defined aims.

One feature in the author’s exposition of this argument is truly sur-
prising. He actually makes reference to what he terms “the bitter
irony”’ that the Israeli High Court has experienced well-nigh insoluble
problems in applying the Law of the Return which grants Israeli na-
tionality to immigrant Jews. Surely this law might be credited with
a morally good substantive aim even though it is too vague to be
achieved through clear rules. Do not the South African and Israeli
statutes taken together show the ethical neutrality both of clarity and
unclarity? Indeed, in order to purge the author’s argument of its
fallacy, we need the additional premise that good ends are essentially or
peculiarly determinate and bad ends are essentially vague and indefin-
able and so cannot be achieved by clear laws. I do not know whether
the author would subscribe to this view, but I do not.
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It may be that the author’s argument proceeds as it does because he
has treated my modest remark that the inner morality of law is “com-
patible with very great iniquity” as if I had said that it was compatible
with every sort of iniquitous aim, vague or specific.® I did not say this,
because, of course, it is false; just as it is false that clear laws are
compatible with every sort of good aim, vague or specific, It is of
course perfectly true, as the author stresses throughout the book, that,
for example, the Nazi government in pursuit of monstrous aims often
violated the principles of legality, notably in order to pass secret enact-
ments designed to give retrospective cover to vast illegalities. It is also
quite generally true that a regime bent on monstrous policies will often
want the cover of secrecy and vague, indefinable laws if it is not certain
of general support for its policies or finds it necessary to conciliate ex-
ternal opinion. But this is a matter of the varying popularity and
strength of governments, not of any necessary incompatibility between
government according to the principles of legality and wicked ends.

III. PoreEmICs

The author has harsh words for those writers whose theories do not
centrally focus, as his does, on the purposes of those who make
and administer the law. But in some cases (though not in my
own) the writers whom he attacks are but his own men of straw, so
it is not surprising that he knocks them down with a mere puff of wind.
In particular, he treats most unfairly the theory (which is no favorite
of mine) that law is most usefully distinguished from other forms of
social control by its organized provision for the enforcement of its rules
by sanctions. The author writes as if the only excuse for putting for-
ward this theory were the trite facts that legal systems since they seek
to control violence must be prepared to meet it with violence, and that
the administration of the criminal law which is most direcily concerned
with physical sanctions is closely identified with legal ritual and solemn
forms. But the selection of the provision for sanctions as a distinguishing
mark of law by writers like Austin 7 or Kelsen 8 was plainly independent
of these considerations: they were motivated by the conviction that the
introduction of organized sanctions explains the peculiarly imperative
character of legal as distinguished from other types of social norm, and
brings with it a number of associated differences. This is why not only
dry, analytical jurists but legal sociclogists of the stature of Max Weber
and Karl Renner, who were concerned to discriminate in order to
understand diverse forms of social processes, also took the provision for
sanctions as a distinguishing mark of law. But, in the author’s account,
this theory of law is caricatured before it is butchered: no one reading
this book could possibly imagine that the theory could have been of the
slightest use to anybody. For in an extended section on “The Concept of

®H. 1. A. Hagr, Tae CoNCEPT OF LawW 202 (1961). He says my words are an
“explicit denial of any possible interaction between the internal and external morali-
ties of law.” (emphasis added).

T Bee Austiv, THE PRrovINCE OF JURISPRUDENCE DETERMINED 1-30 (5th ed. 1883).

® See KELsEN, GENERAL THEORY OF LAW AND STATE 61 (1945).




























