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fully mean a better financial basis for the various official 
programs under this new policy. On the other hand, we can even 
now observe the unpleasant effecta of new oil findings within 
some Indian communities. 

PERSPECTIVES ON CODE STRUCTURE: 
HISTORICAL EXPERIENCE, MODERN FORMATS, 
AND POLICY CONSIDERATIONS 

The subject of code revision has received a great deal of 
attention in Louisiana, much of it designed to urge revision of 
the Louisiana Civil Code of 1870.' The revision is now under- 
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1. Even a partial bibliography is substantial. See, e.g., Baudouin. The Influence of 
the Code Napoleon. 33 Tul. L. Rev. 23 (1958); de Crasperi, El Futuro de la Codificacibn, 
29 Tul. L. Rev. 223 (1955); Fabre-Sweyer. The Future of Codification with Regard to 
the Execution of  Wilb. 29 TuL L. Rev. 210 (1955); Hartkamp. Civil Code Revision in  the 
Netherlands: A Suruey o f  Its InpIcence on Dutch Legal Practice, 35 La. L. Rev. 1059 
(1975); Herman. Command Versrrs Avpase: The Scyllo and Charybdis of the Code 
Drafter, 52 Tul. L. Rev. 115 (1977); Herman, Legislative Management of History: Notea 
on the Philoaophical Foundations Of the Ciuil Code. 53 Tul. L. Rev. 380 (1979); Hood, 
The History and Deuelopment o f  the Louisiana Civil Code, 33 Tul. L. Rev. 7 (1958); 
Hubert. Techniques Used in  the Revision of the Code of Practice, 33 Tul. L. Rev. 153 
(1958); Jolowia. The Ciuil Low i n  Lwisiana. 29 Tul. L. Rev. 491 (1955); Lawson. Some 
Reflections on Sales and Ciuilian Methodology, 44 Tul. L. Rev. 750 (1970); Levassew, 
On the Structure of a Ciuil Code, 44 Tul. L. Rev. 693 (1970); Maillet. The Historical 
Significance of French Codifications, 44 Tul. L. Rev. 681 (1970); Morrison, Legishtiw 
Technique and the Problem o f  Suppletiw and Constructive Lawa. 9 Tul. L. Rev. 544 
(1935); Morrison. The Need for a Reuision of the Louisiana Civil Code, 11 Tul. L. Rev. 
213 (1937); Morrow, An Approach to  the Reuwion of the Louiaiana Ciuil Code, 23 Tul. 
L. Rev. 478, 10 La. L. Rev. 59 (1949); Morrow. Civilian Codification Under Judicial 
Reuiew: The Generality of "Immorality" in  Louisiana. 21 Tul. L. Rev. 545 (1947); Mor- 
row, Current Prospects for Revision of the Louisiana Civil Code, 33 Tul. L. Rev. 143,6 
La. BJ .  247, 236 La. 85 (1958); Morrow. Lwisiana Blueprint: Civilian Codification and 
Legal Method for State and Nation. 17 Tul. L. Rev. 537 (1943); Morrow, Louisiana 
Criminal Code of 1942-Opportunities Lost and Challenges Yet Unanswered, 17 Tul. L. 
Rev. 1 (1942); Morrow. The h t u r e  of Codibation in Louisiana, 29 Tul. L. Rev. 249 
(1955); Morrow, The 1942 Lorrisiana Criminal Code in 1945: A Small Voice from the 
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way;* several parts of the new code have already been enactedS 
and others, complete in projet form, await legislative action.' 
Despite these successes, one suspects that the current status of 
the revision effort in Louisiana would be less than satisfactory to 
the civilians who first urged the undertaking. Although the revi- 
sion is occurring, it has not been the ordered process its early 
advocates en~isioned.~ Blueprints for revision, unveiled decades 

past, 19 Tul. L. Rev. 483 (1945); Morrow. The Proposed Louisiana Criminal Code-An 
Opportunity and a Challenge, 15 Tul. L. Rev. 415 (1941); Niboyet, La Question d'un 
Nouveau Code Civil en France, 29 Tul. L. Rev. 254 (1955); Rabel, Private Laws of West- 
ern Civilization. 10 La. L. Rev. 1, 107, 265, 431. 449 (1950); Smith. A Proposed Code 
Revision on Tort Liability, 10 La. L. Rev. 253 (1950); Smith. Law Reform in a Mixed 
'Civil Law' and 'Common Law' Jurisdiction, 35 La. L. Rev. 927 (1975); Trudel, The 
Usefulness of Codification: A Comparative Study of Quasi-Contract, 29 Tul. L. Rev. 303 
(1955); Tucker, The Code and the Common Law in L o u i s i a ~ .  29 Tul. L. Rev. 739 
(1955); Tucker. Tradition and Technique of Codificotion in The Modern World: The 
Louisiana Experience, 25 La. L. Rev. 698 (1965); Tunc, Limitation on Codification-A 
Separate Law of Traffic Accidents, 44 Tul. L. Rev. 757 (1970); Tunc. The Grand Out- 
lines of the Code Napoleon, 29 Tul. L. Rev. 431 (1955); Walton. Ciuil Codes and their 
Revision. Some Suggestions for Revision of the Title "Of Ownership", 1 S.L.Q. 95 
(1916); Zengel, The Real Actions-A Study in Code Revision, 29 Tul. L. Rev. 617 (1955). 

2. The mandate for revision of the 1870 Code was delivered by the legislature in 
1948. 1948 La. Acts, No. 335. The actual work of revision, however, was not undertaken 
until the mid-1960's. La. State L. Inst.. Biennial Report t o  the Legislature (1968). The 
Institute's charter appears in La. Rev. Stat. Ann. $0 24201-:205 (West 1950). 

3. Book 111, Title VI of the Civil Code, dealing with matrimonial regimes. was en- 
acted by 1979 La. Acts, No. 709. A new Chapter 4. dealing with the marital portion, was 
added to Book I11 by 1979 La. Acts, No. 710. Book I1 of the Civil Code, comprising the 
property law of the state, was enacted in revised form in five separate acts: 1976 Lk 
Acts, No. 103 (Title 111, Personal Servitudes); 1977 La. Acts, No. 169 (Title VI, Bounda- 
ries); 1977 La. Acts, No. 170 (Title V, Building Restrictions); 1977 La. Acta, No. 514 
(Title IV. Predial Servitudes); 1978 La. Acts, No. 728 (Title I, Things); 1980 La. Acts, 
No. 150 (Title XI. Partnership). Title I1 of Book 11, dealing with Ownership, was enacted 
by 1979 La. Acts, No. 180. 

4. The portion of the Code dealing with Obligations has been completed in projet 
form. Litvino& Consumer Protection and the Civil Code: Louisiana Perspective, 10 Re- 
vue Generale de  Droit 24, 25 (1979). 

5. Compare, e.g., Morrow. An Approach to the Revision of the L o u i s i a ~  Civil 
Code, 23 Tul. L. Rev. 478. 10 La. L. Rev. 59 (1949) [hereinafter cited, with reference to 
23 Tul. L. Rev. 478 only, as Approach], with Morrow, Current Prospects for Revision of 
the Louisiana Civil Code, 33 Tul. L. Rev. 143 (1958) [hereinafter cited as Current 
Prospects]. 

The first article. Approach, supra, was an address delivered to the Louisiana State 
Law Institute in May of 1949, id. a t  478 n... shortly after the Institute had received ita 
legislative mandate t o  revise the Civil Code. See note 2 supra. In that address, Professor 
Monow outlined the approach to revision he felt was essential t o  success: 1) the revisions 
should turn to civil law models, including the modern European codes, for inspiration. 
Approach, supra, a t  482-83; 2) the project should be viewed as  a long-term effort, with 
no less than five years-and more realistically, ten years-set aside for the project, id. a t  
483; 3) in preparation for the effort, the Institute should undertake and fund scholarly 
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ago, stand neglected and unrealized as standards against which 

reaearch in civil law and comparative law topics, the production of doctrinal writings, 
and the translation of foreign treatises and codes. id. a t  483-84; 4) in the actual drafting 
of the new projet, the revisers should relegate purely doctrinal and didactic materials to 
the ExpwC des Motifs (excising them from the Code itaelD, seek the substantive law in 
civil law rather than common law doctrine, critically asses  any common law concepts 
already accepted into the private law, and avoid producing a mere restatement of the  
jurisprudence, id. a t  484-87; 5) the revisers should seriously consider abandoning the  
format of the 1870 Code in favor of the German model with its General and Special 
Parts, and a t  the same time avoid excessive particularity in the drafting of substantive 
rules, id. a t  487-88; 6) the revisers should include a clarified and expanded discussion of 
civilian methodology in the  Preliminary Title or General Part, which would include dis- 
c u ~ i o n s  of the respective roles of the court and the legislature, the rule of stare decisis 
in Louisiana jurisprudena, the  role of jurisprudence as a source of law, and the appro- 
priate gap-filling methodology. and would provide for constant revision of the Code, id. 
a t  488-89; 7) finally, the Institute should undertake a comprehensive educational and 
lobbying program designed to aseure the successful enactment of the finished product, 
id. a t  489-90. 

Ten years later, Professor Morrow again addressed the question of Code revision, 
this time focusing on the obstacles to that effort. Current Prospects, supra, a t  144. The 
tone of this article is much less optimistic. 

We have paid a high price for our refusal to accept Livingston's plans for con- 
atant recodification. . . . Law achool faculties have continued to teach the ne- 
cessity for Code revision for a t  least the last 30 years. . . . Revision of the Civil 
Code remains in the "talking" stage. I contributed to the "talking" in an ad- 
dress before the Louisiana Law Institute in May, 1949, almost ten years ago 
. . . . In that paper I suggested in quite specific terms the approach which I 
thought should be made to. . . revision. . . . I t  seems pointlees to repeat here 
what was said on that -ion, and I have not changed my mind, although 
practicality compels the realization that perhaps no one here is familiar with 
. . . that paper. Today I have thought i t  best to speak frankly and realistically 
about some of the more obvious obstacles to a euccesful revision of the Code. 
After a& many p e r m  believe a revision is necessary. the machinery exists 
and there is ample precedent for such a step. . . . I can put the question to 
thosc assembled here as  bluntly as  it has been put to me: "What the hell are 
we waiting for?" 

Id. a t  14 -44  (footnotea omitted). After recognizing the "obvious" and "publicly as- 
signed" rtaaons for the delay-the Institute's "carefully d r a m "  plans to undertake 
1-1 projecta first, the lack of adequate financial resources, and the shortage of qualified 
pemnnel-Profennor Morrow delineated the "more important" hidden obstacles. 1) The  
Institute, ten years after receiving its legislative mandate, had not been able to secure 
the support of the legal profession of the state: 

The proaped of creating a stillborn product to be placed on the shelf with 
Livingston's dead Criminal Code, is a dismal one . . . . I t  is my conviction that 
the Law Institute ahould not proceed until i t  is assured of support for the pro- 
ject by a l a g e  mejority of Bench and Bar, which I do not believe i t  has a t  the 
present time. 

Id. a t  145. 2) The Council of the Law Institute had been unable to reach agreement on 
the type of document i t  should seek to  produce-a mere editorial revision incorporating 
a restatement of the jurisprudence, an  adaptation of the code of some other civil law 
jurisdiction, or a true recodification designed to meet the needs of Louisiana, id. a t  145- 
49. 
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current progress might be measured. Yet the annual progress of 
piecemeal revision requires attention to issues of general struc- 
ture and design. 

This paper addresses an important, though neglected aspect 
of the revision process: whether the current three-book structure 
of the Louisiana Civil Code should be retained or discarded in 
favor of another format. Our inquiry is necessarily poised be- 
tween contrary impulses-a reverence for tradition and a desire 

[Tlhere simply is no agreement, even among those who wish to proceed, about 
the type of document for which we shoukl strive. . . . The Council must 
decide first what kind of Code, basically, is to be produced. If it merely ap- 
points a group of draftsmen or "reporters" and asks them to begin work with- 
out any indication of the general approach expected of them, there is too great 
a danger that the draftamen themaelves will be working at  cross-purposes 
. . . .  

Id. at 145-46. 3) Those charged with the task were simply shrinking from the sheer diffi- 
culty of the effort and the bitter controversy it  was likely to engender. Id. a t  149. "At the 
outset, merely undertaking a project of ten or more yeam duration requires a degree of 
vision, patience and dedication for which the modern American is not noted." Id. a t  150. 
"A State which cannot, or will not, finance an adequate public school system is not likely 
to find funds for a project so lacking in popular appeal as revision of the Civil Code." Id. 
"Will the Legislature accept the judgment of the Council of the Institute? Will the 
Council accept the judgment of the draftsmen. . . ? . . . The grave doubt that this will 
occur causes even our mast enthusiastic exponents of Civil Code revision to hesitate." Id. 
a t  151. 

Thus. ten years after the legislature had directed the Institute to revise the Civil 
Code of 1 8 7 G b u t  before the task was actually undertaken-one of the chief advocates 
of the effort was moved to conclude that: 

If the project is begun under existing conditions, it will limp along from 
financial crisis to financial crisis under the handicap of harassed, overworked, 
frustrated, ever-changing personnel, thus depriving the project of essential 
continuity. 

. . . .  

. . . I personally have never abandoned hope that in time, through all the 
various aspects of the legal-educational process, the law people of this state 
may be induced to let our present Code speak for itself and realize its enor- 
mous potential. . . . [Ulntil we are wry sure that the doubts and fears about 
which I have spoken can be overcome, so that we have complete confidence we 
are moving forward and not backward, our efforts to achieve the truly mature 
legal system must rest upon intelligent loyalty to the very Code 118701 we seek 
to honor today. 

Id. at 150-52. 
Today, 30 years later still, it would be interesting to compare Professor Morrow's 

remarks to the candid asneeamenta of the current reporters and research associates to 
determine which, if any, of t h e  obstacles have truly been overcome. 

But cf. Tucker, Tradition and Technique of Codification in the Modern World: The 
Louisiana Experience, 25 La. L. Rev. 698, 707-19 (1965) [hereinafter cited as b u i s i a ~  
Experience] (the jurists of Louisiana are quite ready for and capable of the undertaking 
of revision). 
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to be as up-to-date as the twenty-first century demands and the 
human imagination permits. While tradition may dictate reten- 
tion of three books, contemporary circumstances may call for 
more books, different arrangements of topics within books, or an 
utterly different format. In the civil law tradition, no particular 
number of books has been sacrosanct for compilations of law or 
doctrinal works. Drafters in the Romanist tradition realized that 
any structure had both virtues and drawbacks; their trick was to 
be the masters of the structure, not its slaves. If, after much la- 
bor, the drafters found a particular format unsuitable for intelli- 
gent elaboration of the law, they experimented with others. On 
the whole, however, they showed a healthy respect for tradi- 
tional structures and did not reject them cavalierly. 

More than a century has passed since the last revision of 
the Louisiana Civil Code. According to Colonel John H. Tucker, 
Jr., the revision of 1870 was undertaken mainly to account for 
the political changes wrought by the Civil War.' For all practical 
purposes the overall structure of the Louisiana Civil Code has 
been ignored since Moreau Lislet, Livingston, and Derbigny exe- 
cuted their mandate to remodel the Digest of 1808' and saw 
their code of 1825 approved and promulgated on April 12,1824.* 
This inattention to the Code's overall structure is perfectly un- 
derstandable for several reasons. First, civil law jurisdictions of 
the modern mos gallicus had generally followed the French 
model, and nothing had happened to suggest a deviation. Sec- 
ond, the Prussian Allgemeines Landrecht of 1794, with its 
nineteen thousand-odd  paragraph^,^ offered a warning against 
cumbersome structures. Third, the Austrian Allgemeines 

6. Tucker, Source Books of Louisiana Law. 1 La. Legal Archives xv. 1x1 (1937). 
7. See id. a t  xxiii. 
8. Id. a t  u i v .  According to Colonel Tucker, the "Code of 1870 [was] substantially 

the Code of 1825 with these changes: I )  Elimination of all articles relating to slavery; 2) 
Incorporation of all acts, amendatory of the Code, passed since 1825; 3) The integration 
of acts p a d  since 1825, dealing with matters regulated by the Code, but not apecifi- 
a l l y  amending it." Id. a t  xxxi. 

9. This Code's chief defect appears to have been its exceeaive particularity. "Fred- 
erick the Great desired . . . a separate provision for every case. This ercesive particuler- 
ity is the great& fault of the  Prussian Code . . . otherwise favorably distinguished from 
all others by clarity of expression, sound views, and exhaustiveness." A General Survey 
of Continental Legal History 437 (1912) [hereinafter cited as Survey]. One might think 
Portalis had the P m i a n  experience in mind when he said the  drafter should write gen- 
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last as (they) are also modes of acquiring. Such examples, in 
the first book, are the absentee whose relatives profit from ab- 
sence, marriage, divorce, filiation, adoption, paternal authority; 
and in the second book, acceeaion, usufruct, use, habitation, 
and servitudes. Also, did not the judicious Domat, by putting 
in a preliminary book necessary ideas about peraons and 
things, thus divide his work into two parts, contracta and suc- 
cessions? Despeisses, who treated all the topics of the civil law 
with great method and clarity, followed the same division; and 
these two authorities could be followed. Meanwhile the division 
of the Civil Code can be defended on good grounds; it is sim- 
ple; each book offers quite distinct objecta; it is certainly better 
than that of Justinian's Institutes . . . and finally it must be 
agreed that as the same objecta can be envisaged from different 
aspecta, every division of these grand subjecta is necessarily a 
bit arbitrary.Ie 

Earlier we said that a fixed number of books was not sacrosanct 
for any compilation of laws. Maleville's observations show that 
even the French Civil Code should not be excepted from this 
generalization, if only because it  is doubtful that the number of 
books was ever seriously debated. It is easy to assert that the 
tripartite structure of the French Civil Code was not sacrosanct. 
But the truth of the proposition can be demonstrated only by 
means of historical and comparative surveys of experimenta that 
preceded and followed the enactment of the French Civil Code. 
Such a survey is neceaaary to make an informed decision on the 
structure of the Louisiana revision. n 

The remainder of thh  paper is divided 
nine parts. Parta 11-VI survey a panorama of 
uity and the work of important systematizers of Roman and 
French law; parta VII and VIII concern the Pandectist heritage 
and a number of codes enacted after the French Civil Code. Part 
IX briefly examines current French revision efforts. Part X sug- 
gesta general criteria for the new blueprint in light of policies 
associated with Louisiana's unique role as a hybrid legal system. 

Although Gaius and Justinian subscribed to a view of soci- 
ety as a civil drama that develops successively the actors (per- 

18. l d .  at 2-3. 

19801 CODE STRUCTURE 995 

sons), the stage set (things), and the dramatic action (modes of 
acquisition), neither jurist allowed this conception to dictate the 
number of books in his work. Each developed his Institutes in 
four books. While Gaius used two books for things, and included 
obligations in them, Justinian divided obligations between his 
third and fourth books because obligations were then thought to 
fit the categories of both things and actions.Ie No number of 
books appears to have had special significance in Roman litera- 
ture and legislation. Twelve was the important number for the 
Twelve Tables and the Codex Iustinian~rn.'~ The Pandecta (or 
Digest) numbered fifty," and the Codex Theodosianus had six- 
teen books." Paul's Sentences were in five  book^.'^ Other divi- 
sions of classical Roman works ranged from one book to sixty." 

In the Byzantine Empire, the Ecloga of Leo the Isaurian 
consisted of eighteen titles,'O and the Basilica of Leo the Wise, a 
major restatement and modernization of all of Justinian's legis- 
lation, was compressed into sixty  book^.'^ A later medieval work, 
the Hexabiblos of Constantine Harmenopoulos, written in 1345, 
consisted of six books?' The standard codifications of Eastern 
ecclesiastical law contained fourteen and fifty titles 
respecti~ely.~' 

This survey illustrates that classical jurists imposed no 
preconceived structure on their expositions of law. The tripartite 
division was chosen principally to permit ample elaboration of 
the law. The modern 
is also indebted to mediev 
revival of the study of the Ro- 
mano-Germanic family of legal  system^.'^ Medieval scholars ad- 

19. See J. Moyle, The Institutes of Justinian v-viii (1913). 
20. J. Wolff, Roman Law 56, 164 (1951) [hereinafter cited as Wolw. 
21. Id. at 166. 
22. Id. at 162. 
23. Pauli Sententiarum ad filium libri quinque. Id. at 137. 
24. Id. at 133-47. 
25. A. Watson. The Law of the Ancient Romans 95 (1970) [hereinafter cited as 

Watson]. 
26. H. Jolowin & B. Nicholas, Historical Introduction to the Study of Roman Law 

503 (3d ed. 1972). See also Watson, supm note 25, at 95; Wolff, supra note 20, at 182. 
27. Watson, supra note 25, at 96; Wolff, supra note 20, at 182. 
28. The Nornocanon in fourteen titles and the Nornocanon of fifty titles. See J. 

Meyendorff, Byzentine Theology 80-84 (1974). 
29. R. David & J. Brierley, Major Leeal Systems in the World Today 49 (2d ed. 

1978) [hereinafter cited as David & Brierley]. - h 
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ded important ideas to the structure of classical Roman law and 
contributed a new literature. Early in the revival, medieval ju- 
rists abandoned rules on outmoded institutions such aadsvery- 
because they had disappeared from society. Some classical RO- 
man rules were replaced by rules of different origin. For in- 
stance, canon law regulated m a r r i w l s . a O  The Post-Glos- 
sators Gent still further in adapting Roman law to new social 
conditions unknown to classical Roman jurists. Their contribu- 
tions include a rudimentary commercial law, an elaboration of 
conflict of laws, and new doctrines of criminal law.a1 

According to Professors David and Brierley, "[tlhe methods 
of the Roman jurists were abandoned by European continental 
scholars: they no longer merely sought to rediscover the Roman 
solutions, but endeavored to continue, perfect and complete Ro- 
man legal scholarship by using Roman law to explain rules 
adapted to the society of their own time."aa Although the civil 
codes of France and Germany reflect the imprint of Roman law, 
the reflections are rendered impressionistically, rather like Mo- 
net's depictions of the Reims cathedral. A modernized Roman 
law, a usus modernus pandectarum, required the efforts of 
many minds over many years. It  has come to us through the 
Middle Ages, the Renaissance, and the early modern period re- 
touched, and sometimes recast, by members of the Humanist 
school, the modem school of natural law, and the historical 
school. 

111. THE CONTRIBUTION OF THE ENLIGHTENMENT: A DRIVE TO 

SYSTEMATIZATION 

There probably cannot be an exhaustive list of influences 
and sources of the French Civil Code. Roman law, French cus- 
tomary law, royal ordinances, Germanic sources, and the works 
of doctrinal writers like Pothier and Domat all exercised an in- 
fluence, and sometimes even contributed the precise wording of 

30. Id. at 41. 
31. Id. See also Wolff, supra note 20, at 189-90. A renowned medieval jurist, Barto- 

lus of Sssaoferratto, tried to bring order out of the chaos that had resulted from compet- 
ing systems of Roman law, canon law, and the customary law of his time. His teaching on 
the theory of statutory interpretation is sometimes considered the real beginning of anal- 
yaio of the conflict of laws. See, e.g.. Bartolus on the Conflict of Laws (J. Beale tram 
1914). 

32. David & Brierley, supra note 29. at 41. 
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code articles.ss Along with these influences must be counted the 
drafters' drive to systematize and to clarify their law-in short, 
the intellectual attitude with which they approached their task. 
The drafters' work figured in a mu move- 
ment that we now describe as the nlightenment. 

It was . . . a period inspired . . . by optlmlsm and by faith in 
the capacity of reason the course of human affairs. 
Minds were dlrec 4. toward the discovery and ordering of gen- 
era1 ideas, both as standards for cr-d as premises from 
which consequences could be deduced. There was a strong ten- 
dency . . . toward s m bull 1 @Fx3' 

This system building was nurtured by an era of logic in Europe 
heralded by Descartes' Discourse on Method. "I have been very 
lucky," wrote Descartes in a self-deprecating tone, 

for certain paths that I have happened to follow ever since my 
youth have led me to considerations and maxims out of which I 
have formed a method; and this, I think, is a means to a grad- 
ual increase in my knowledge that will raise it little by little to 
the highest point allowed by the mediocrity of my mind and 
the brief duration of my life." 

According to Descartes, his method imitated the mechanical 
arts: it developed independently because it contained instru- 
ments appropriate for its development. He believed that nature 
had engraved upon the human mind elementary precepts or 
rules for the improvement of knowledge. 

The first [rule] was never to accept anything as true unlese I 
knew it was evidently so. The second [rule] was to divide every 
problem under examination into enough parts for its best reso- 
lution. The third . . . to order my thoughts by starting with 
the simplest objects most accessible to knowledge and to move 
by degrees to the more complicated ones . . . and the last rule 
was always to make large enough accumulations and summa- 
ries to assure that I had not missed anything.8a 

These rules, dressed in a variety of clothes, appear in the doctri- 

- - 

33. R. Batiza. Domat. Pothier and the Code Napolbn: Some Obse~atioIIs Con- 
cerning the Actual Sources of the French Civil Code 3-4 (private printing 1973). 

34. J. Dawson. The Oracles of the Law 236 (1968) [hereinafter cited as Dawson]. 
35. Deseartes. Discourse on Method, in Descartes' Philosophical Writinga 8 (1st ed. 

E. Anscombe & P. Geach trans. 1971). 
36. Id. at 20-21. 
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nal works of jurists examined later in this paper. They are rules 
of evidence, analysis, synthesis, and formal induction; though 
they are characteristic of mathematics, the universal instrument 
for thinkers of the Enlightment, other disciplines also relied on 
them. In particular, jurists and philosophers stressed the impor- 
tance of rigor, order, and certitude; these cardinal virtues of 
mathematics reached beyond the domain of measurable size and 
quantity. 

"This veritable method," said Pascal of mathematical rea- 
soning "that would form the most excellent demonstrations . . . 
should consist of two principal items: First, no term should be 
used unless its meaning was clearly explained. Second, no pro- 
position should be advanced unless i t  was demonstrated by 
truths already known . . . d ! m s  should be defined and all 

shoull be proved.'" Pascd7s observation expressed 
an important reorientation for a variety of disciplines: it re- 
flected the growing conviction that conclusions for the legal or- 
der could be deduced from general propositions that were per- 
manently valid and were discoverable by the exercise of human 
reason alone. 

Faith in human reason altered the whole mode of discourse 
current in political and social philosophy in the late 1600's. Hob- 
bes, Spinoza, and Pufendorf, though their purposes differed, 
"had in common a method which derived from central postu- 
lates a series of consequences in a descending level of generality, 
rigorously organized into a system of mathematical forms of 
logic."" At the same time, Grotiue ranged widely over most of 
private law in search of basic postulates for a society governed 
by human reason. "The secularization of natural law, which Gro- 
tius helped promote, continued under the influence of rational- 
ism in philosophy and new discoveries in mat he ma tic^."^^ Just 
as Galileo had defended the autonomy and systematic integrity 
of mathematical physics, Grotius, Hobbes, and Pufendorf con- 
tended for the autonomy and systematic integrity of law. A gen- 
eral interest in mathematics and a belief in the applicability of 

37. B. P d ,  P e h  et opuscules 165 (de Brunschwicg ed.) (quoted in A. Arneud. 
Les Origines Doctrinales du Code Civil Franwis 127 (1969) [hereinafter cited aa 
Arnaud]). 

38. Dawson. supra note 34, at 235. 
39. Id. 
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mathematical principles to other fields cannot be overempha- 
sized. Perhaps i t  can be driven home with two short anecdotes 
recounted by Professor A. Arnaud. Arnaud points out that while 
jurists of the sixteenth century customarily used their leisure to 
cultivate the belles-lettres, during the eighteenth century math- 
ematics became quite the rage for a number of them. Even small 
local journals helped cultivate and popularize the new passion. 
The Afiches de Provence, that Portalis and Mirabeau may have 
read, weekly published mathematical problems to be solved by 
its readership as modern readers would solve crosswords and 
anagrams.40 In 1771, the Galerie franqaise reported that Chan- 
cellor Daguesseau loved mathematical problems because he con- 
sidered them the natural avenues and routes of the human 
mind. He acknowledged mathematics as the source of the "lumi- 
nous order admired in all judicial pleadings, wherein truths are 
born one from the other."41 

If human r e w u l d  guide the course of human affairs, 
then the Civil Code was a product and a tool of that reason. 
Sagnac captured this rationalistic spirit of the cod 
lowing passage: 

The Civil Code should be eimple and clear, like the laws of 

of contract._From these premises 

40. Arnaud. supra note 37. at 123. 
41. Id. 
42. P. Sagnac, La IRgislation dvile de la Revolution Fran~aise (1789-lW), at 385 

(1898) (author's trans.). 



lo00 TULANE LAW REVIEW [Vol. 54 

nant estate. Likewise, if freedom of contract was axiomatic, then 
a contract constituted legislation between the parties, and trans- 
fer of ownership required only mutual consent on object and 
price, not delivery of pos~ession.'~ 

J 
We have said that the Civil Code expressed the conviction 

that human reason could guide the course of human eventa. Our 
characterization of the Code as a large deductive system has 
stressed the element of human reason. But if the Code were just 
a deductive system, it might have been nothing more than a 
complex toy. The Code's effect on human events suggests that it 
was also a powerful tool of social and political change. The 
French ,Civil Code was rooted in a new ideology associated with 
&onomic liberalism, the dissolution of feudal m t i o n s ,  the 
&e of the bourgeoisie, and the emergence of the French nation 
state. A commonly cited objective of the codification movement 
in France was the desire to unify French law." That impulse 
toward unification had several aspe~ta.'~ In large measure, it was 
a reflection of French nationalism. Unification of the law 
through codification tended . . to bring about territorial integrity in 
France, c- the once diverse and 

12. These w i n b  are developed in Herman. The Uses and Abuses of Roman Law - -- 

Terts, 29 Am. J. Comp. L. - (1980). 
44. E.g., R, David & H. de Vries, The French Legal System 13 (1958); J. Mer- 

,.pan, The Civil Law Tradition 29 (1969); Audit, Recent Revis io~  of the French Civil 
Code, 38 La. L. Rev. 747. 793 (1978) [hereinafter cited as Recent Revisiom]; D a m n ,  
The Codification of the French Customs, 38 Mich. L. Rev. 765 (1940) [hereinafter cited 
as French Customs]; Maillet, The Historical Significance of French Codificatio~, 44 
Tul. L. Rev. 681, 687 (1970) [hereinafter cited ee Historical Significance]; Pound, The 
French Civil Code and the Spirit of Nineteenth Century Law, 35 B.U. L. Rev. 77, 77 
11955) Ihereinafter cited as Spirit]; Tunc, The Grand Outlines of the Code Napoleon, 29 .----, . 
Tul. L. Rev. 431, 432 (1955) [hereinafter cited as Grand Outlines]. 

45. Historical Significance, supra note 44. at 687-88. 
46. Id. at 688. See David & de Vries. supra note 44, at 15; Merryman, supra note 

44, at  28-29; Grand Outlines, supm note 44, at  433. 
47. Historical Significance, supm note 44. at  688. See Merryman, supra note 44. at 

28-29. 30. 

48. Historical Significance, supra note 44. at  687. See David & de Vries, supra 
note 44. at 12; D a m n .  supra note 34, at 3% Merryman, supra note 44, at 29; Recent 
Revisio~,  supra note 44, at  793-% Spirit, supra note 44, at 78; Grand Outlinos, supra 
note 44, at 432.434. 

49. David & Brierley. supm note 29. at  60-61; David & de Vriea. supra note 11 at 
12.14-15; D a m n ,  supra note 34, at 392-461; Merryman, supra note 44, at  29-30; Recent 
Revisio~,  supra note 44, at  793-94; Historical Significance, supra note 44, at  687; . Spirit. supra note 44. at  77; Grand Outlines, supra note 44, at 434. 

50. Grand Outlines, supra note 44. at 431-32. See David & de Vriea. supra m t e  44, 
at  9-12. 

51. The natural law theorist believed that then was a univerd law which 
would provide all men for all time with rules to govem their actions and w e n -  
der equality and justice. In public law, this philasophid approach provided a 
legal basis for reaction against royal caprice; in private law, it pointed the way 
toward codification of the diveme rules existing within a mingle n a t i o d  
territow. 
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law should be wri 

David & de Vries, supra note 44. at 12. See D a m n .  supra note 34, at 392 On the school 
of modem natural law. see text accompanying noten 56-68. 81-84. 103-06 infm. 

52. David & Brierley. supra note 29. at 60-61; David & de Vriee. supra note 44. a t  
14-16; Merryman, supra note 44, at  29-31; Recent Revis io~ ,  supra note 44, at  793-9(; 
Spirit, supm note 44. at 77. 

53. What remains . . . the permanent basis for a Code, is the principle which 
was a h ,  historically, i b  h t  justification: The Law Shwld be C l w ,  and 
stated in written form so that, as much ee poseible, every citizen would h o w  
what are hie rights and duties. Only by this clarity may litigation be de- 
creased, injustices avoided, and freedom preserved. 

Grand Outlines, supra note 44, at 434 (citations omitted) (emphmiis added). 
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rules, and it should arrange them logically . . . . A fourth im- 
portant feature should also be mentioned, namely, the fact that 
the Code is grounded in experience.04 - 

Professor Tunc's passage, reminiscent of Sagnac's characteriza- 
tion of the civil code, indicates the essential objective of codifica- 
tion: to render the law accessible to citizens by making it clear. 
For Tunc, this objective demands that the Code have certain 
characteristics~ompleteness, an optimal level of generality, a 
logical arrangement, and a grounding in experience."" In short, 
the objectives of codification demand that a code be a structured 
artifact. In succeeding sections we shall see a startling variety of 
techniques and organizational plans utilized by jurists to render 
the law accessible. Despite individual variations, however, nearly 
all the plans-and certainly those of French jurists-reflect two 
ideas: First, the indispensability of a clear comprehensive body 
of law to achievement of political and territorial unification; sec- 
ond, man's centrality in the legal order and a corresponding em- 
phasis upon the doctrine of subjective right. 

IV. SYSTEMATIZERS OF THE ROMAN LAW 

Donellus 

Thanks to the Glossators and Commentators, study of class- 
ical Roman law flourished in Italy and France by the twelfth 
century. Some writers, confident of the powers of human reason, 
turned the plan of the Institutes to their own particular pur- 
poses. Loisel's Institutes CoutumiBres, for example, grouped 
topics of feudal customary law in a framework similar to that of 
Justinian's Institutes, thereby stripping the latter of its classical 
content. The drive to systematize materials was likewise appar- . 
ent in the work of Donellus, a French author whose influence in 
Germany exceeded his influence in France until the 1760's. Un- 
like Loisel, Donellus systematized the ensemble of available Ro- 
man texts. He discarded the accumulation of glosses and com- 
mentaries on the Corpus Juris and focused on the text of the 
Corpus Juris itself. His overriding purpose was to organize the 
whole complex of rules as a logically structured, self-contained 

54. Id. at 4.35. Compare Sagnac's deacription given in text at note 42 supra. 
55. For an elaboration of the relationship between clarification as the essential ob- 

jective of French codification and the fow salient features that describe a civil code, see 
Grand Outlines, supra note U, at 435-44. 
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system. According to Professor Dawson, "the method of Donel- 
lus was primarily that of strict and rigorous analysis; he repudi- 
ated almost entirely the medieval constructions and sought to 
found his system on the logic of the  text^.""^ Donellus evidently 
conceived his Commentarii de Iure Ciuili as a methodical treat- 
ment of law, although the name "commentary" suggests that he 
wanted it to fit into a traditional genre. For Donellus, however, 
tradition had limits. His plan did not slavishly follow that of the 
Digest or any other collection of Roman texts. In organizational 
terms, he distributed the texts according to Gaius' tripartite di- 
vision-persons, things, and modes of acquisition. Like Domat, 
whose work would appear two centuries later, he put generaliza- 
tions about the law at the beginning of his work. Donellus' work 
resembled the French Projet of the Year Eight which also con- 
tained a preliminary book on the law in general, and three books 
concerning respectively persons, things, and the modes of acqui- 
sition. Eventually, the French Civil Code itself would reflect 
these principal divisions. 

Grotius 

Hugo Grotius is generally credited with having founded the 
school of modern natural law; and his epoch-making work, De 
Jure Pacis ac Belli (1625), reflected his commitment to rational- 

m t e m  building, for it proceeded from the ~ostul- 
men are innately?eaaoning, moral beings imbued with an im- 
pulse toward ordered fellowship with one another. Beginning 
with this postulate Grotius recast the law of nations. 

The original contribution of Grotius ia . . . that he separated 
and placed it upon a purely 
d this contribution was . . . 
. . . it made its appearance 

precisely at the moment when the medieval community of peo- 
ples, based upon a community of religion, had collapsed." 

To appreciate Grotius' contribution, we must distinguish his 
brand of modern natural law from the earlier medieval natural 
law, espoused by scholasticism. The difference is elementary, but 
it bears repeating. For the scholastics, who regarded law as an 
aspect of theology, law was a natural, unchanging order imposed 

56. J. Dewson. Unjust Enrichment 82 (1951). 
57. Survey. supra note 9. at 412-13. 
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upon man and nature by a divinity. For Grotius, man was the 
source of law. This fundamental switch from a divinely ordered 
law to one that was humanly ordered could occur, so went the 
argument, if one accepted the postulate that men are innately 
reasoning beings imbued with social impulses. Napoleon later 
capsulized the switch: "Who has the place of God on earth? The 

ty had a natural, logical, and knowa- 
rules of this society from 

of self-defense, 
Grotius deemed 

Roman law a "recip- 
rocal voucher of corre~tnese."~ He is legitimately credited with 
having elaborated a "natural" private law down to the smallest 
details.@ 

Samuel Pufendorf went even further than Grotius. In Libn 
Octo de J w e  Naturae et Gentium (1672), he started from indi- 
vidualistic premises of the modern natural law and founded a 
system based upon the concept of subjective rights. According to 
Pufendorf, men, by definition, had inherent natural rights that 
they could enforce. These rights of the individual were indepen- 
dent of family and state; they rested upon doctrines of self-pres- 
ervation, mutual fair conduct, and the performance of contrac- 
tual duties under the social compact. The laws of property and 
obligations rested upon the same bases. He divided his magnum 
opus into eight books: generalities on the moral sciences; duties 
of man to himself regarding his soul and body; duties of man 
toward others; agreements in general; rights over property; du- 
ties flowing from property; duties growing out of engagements; 
rights and duties toward persons in the familia, including chil- 
dren and servants; and in the last two books, rights and duties 
of the eovereign." 

At the center of Pufendorfs system was man, the subject of 
all rights. Precursors of Bentham's prudent pleasure maximizers, 
by now familiar fixtures to every law student engaged in utilita- 

58. Ray. supra note 15. at 129. 
59. Survey. supra note 9. at 411. 
60. Id. 
61. Id. at 415-16. 
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r im interest balancing, Pufendorf s men had understanding, and 
could thus calculate the consequences of their acts. They were 
autonomous and thus could select their acts. If these assump- 
tions were correct, then legal precepts became imperatives di- 
rected a t  man's free will and threatening him with punishment 
for disobedience. Pufendorfs work shows that he was thoroughly 
familiar with Roman law, to which he adhered in almost all 
points except for a few isolated Germanic legal sources. H e  al- 
most always justified his appeal to Germanic sources on grounds 
of simplicity, clarity, and aequitas juris naturalis." 

In contemporary scholarship there is debate over the extent 
to which Pufendorfs system emphasized rights over duties. To 
some writers, Pufendorfs system was unduly egoistic; i t  was a 
system "of rights, not d~ties."'~ They viewed the French Decla- 
ration of the Rights of Man as the culmination of Pufendorfs 
"unruly emphasis on rights and a subordination of correspond- 
ing d ~ t i e s . ' ~  

This observation is contradicted, to an extent, by 
Pufendorfs division of law into two parts, the first devoted to 
general rules that guide human actions and the second to social 
life where the main cells are the family and the state. I t  may be 
argued that Pufendorfs entire work was based on a notion of 
duty, expressed even in the title of his De Oficiis Hominis et 
Civis Juxta Lege in Naturalem Libri Duo. According to Profes- 
sor Peter Stein, the combative and cooperative impulses in 
Pufendorf's man were probably in equipoise. Altruism balanced 
egoism. In support of this proposition Professor Stein quoted 
the following passage: 

[M]an is an animal extremely desirous of hie own preservation, 
in himself exposed to want, unable to exist without the help of 
hie fellow-creatures, fitted in a remarkable way to contribute to 
the common good, and yet at all times malicious, petulant and 
easily irritated, as well as quick and powerful to do injury.86 

Some scholars consider Pufendorf s man essentially altruistic 
and cooperative. According to Professor Michel Villey, 

--- - 

62. Id. at 417. 
63. Id. at 416. 
64. Id. 
65. S. Pufendorf, De jure naturae 11.3.15 (C.H. & W.A. Oldfather trans. 1934) 

(quoted in P. Stein, Legal Evolution 5 (1980)). 
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sources, customs, French legislation, and decisions. In the purest 
Cartesian terms, Domat announced his approach and objectives 
in the beginning of his work: 

The design of this book is to put the civil laws in their natural 
order, to distinguish the subjects of law and to assemble them 
according to their rank in the body they naturally compose; to 
divide each subject according to its parts; and to arrange in 
each part the detail of its definitions, of its principles and 
rules, advancing nothing either not clear in itself or not pre- 
ceded by all that is needed to make it understood." 

Domat's avowed approach sounds so much like Descartes' ana- 
lytical method that the reader may wonder whether Domat had 
Descartes' Discourse on Method before him as he wrote. The re- 
sult of Domat's method was a logical rigor uncommon for his 
time. Portalis said that Domat was the first jurist to "deal in 
generalities."" Boileau expressed his gratitude to Domat for 
having been the first to show him the hidden plan and wisdom 
of legal science. He called Domat the "restaurateur" (restorer) of 
reason in jurisprudence?@ 

Domat, like his close friend, Blaise Pascal, had studied 
mathematics. He applied the rigor of mathematics to the compo- 
sition of his work. Starting with the most general maxims, "he 
arrived by degrees . . . at  the most particular dispositions, 
thereby impressing on all details of the laws the breadth of their 
first principles, and giving to the whole edifice an austere and 
majestic simplicity."" He viewed himself as a scientist of the 
law, and with a scientist's dedication he sought to bring order 
out of the chaos of the Digest. On the need for certainty and 
clarity of law, he said: 

Since . . . there is nothing more necessary in sciences than to 
possess their first principles, and . . . every science starts by 
establishing its own principles and by setting them in a light 
whereby their truth and certainty may be best discovered . . . 
they may serve as a foundation for all the particulars that de- 
pend upon them. It is important to consider the principles of 
law, in order to know the nature and firmness of the rules that 

73. R h y .  Prkface de I'editeur to 1 Oeuvres Complbtes de Domat, at vi (J. Wmy 
ed. Paris 1835) (quoting Domat but not identifying source of quotation) (author's trans.). 

74. Survey, supra note 9, at 269. 
75. Arnaud, supm note 37, at 146 n.405. 
76. Id. at 143. 
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depend on them. . . . The first principles of law have a charac- 
ter of truth, Ulat touches and persuades more than that of the 
principles of other human sciences . . . a character of truth 
which everybody can know and which atrecta the mind and 
heart, spirit and reason, alike." 

For Domat, a law depended upon "natural, immutable principles 
of equity," such as no man should injure another, each should 
receive his due, and each must be sincere in his engagements 
and faithful in all sorts of agreements. For Domat, these maxims 
also expressed a Christian ethic. Human links were founded in 
caritas, and they fell generally into two classes: Matrimonial and 
familial ties on one hand, and relationships of the workplace on 
the other. Without such ties, there would be no human society. 
Assuming the correctness of these two categories of relation- 
ships, Domat divided the bulk of his work into engagements and 
successions, the latter requiring separate elaboration because 
"one generation had to transmit wealth to the next" irrespective 
of agreements. Domat introduced his work, Les Lois Ciuiles 
duns leur Ordre Naturel, with a book on notions of law in gen- 
eral. Domat's work was widely read and well received. The 
Count Portalis wrote that "Domat proceeds as a geometer and 
ranks in natural order all the subjects of jurisprudence . . . . 
Domat was the precursor of codification. He inspired Pothier, 
who is ~referred. '~e 

It is worth recalling here Maleville's remarks, quoted earlier, 
on the redactore' uncertainty about the structure of the French 
Civil Code. "The judicious Domat, by putting in a preliminary 
book necessary ideas about pereons and things, divided his work 
into two p h ,  contracts and  succession^.'^' The French drafters 
rejected Domat's format; Portalis' preliminary book, probably 
inspired by Domat, was junked, except for six articles.80 

Daguesseau 

In a discussion of the systematization of laws Chancellor 
Daguesseau may seem anomalous because he did not achieve a 

77. Domat, supm note 73. at 1.2. 
78. Amaud, supm note 37, at 146. 
79. Maleville. supra note 17. at 3. 
80. Later, we shall coneider the wisdom of retaining or altering the preliminary 

title on laws in the Louisiana Civil Code. Several of its articles reflect Domat's influence. 
See text at notes 210-18 infm. 
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full synthesis of French law. But his ordonnances on donations, 
wills, and substitutions contained numerous articles that ap- 
peared ultimately in the Civil Code. Like Domat, Daguesseau 
wanted to systematize French law and to create a plan inspired 
by the school of modern natural law founded by Grotius and 
Pufendorf. Broadly educated in mathematics, Daguesseau 
showed his commitment to logical systematization even in his 
daily correspondence. He recommended reading the preliminary 
book of Domat's Lois Ciuiles because Domat, according to 
Daguesseau, followed "the method of geometers in which (he) 
was trained, fixing first the rules and general axioms that influ- 
enced all parts of the jurisprudence.'"' In his writing on general 
notions of natural law, he showed himelf to be a faithful repre- 
sentative of the school of modem natural law, and his system 
represented a synthesis of Pufendorf and Domat. It will be re- 
called that Pufendorf derived his system from individualistic 
principles: man was viewed in terms of his duties toward God, 
hi duties toward himself, and his relationship with society. Do- 
mat's system was premised on Christian charity. Daguesseau 
united Pufendorf's tripartite ensemble with Domat's Christian 
ethic. 

Man, who is placed by an invisible and omnipotent hand be- 
tween God, his creator, and other creatures who are his equals, 
sees easily that all his thoughts, actions, and desires flow to- 
ward three main goals. The first is God, author and final end of 
his being; the second is man himself; the third society, that is, 
a man's fellows, to whom he is tied by natural inclination and 
reciprocal needs." 

Daguesseau divided obligations into three parts, and in the third 
part he identified two wellsprings of all obligations, variations on 
the Golden Rule: "I should never do to others what I would not 
want done to me," and "1 should always act for their advantage 
or benefit as I would desire them to do for me."sa These ethical 
maxims echoed the theme of can'tas, the essence of Domat's 
system. 

81. Arnaud, supra note 37, at 148. 
82. H. Daguesseau, Eaaai d'une Institution au Droit public, in 1 Oeuvres 

d'Aguessesu 447 (Paris 1759). 
83. Id. at 475. 
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The Procedural Plan of PrkuBt de lo Jannes 

Thus far, we have described a variety of plans-all based on 
substantive law-to show that there was nothing sacrosanct 
about the tripartite division of the French Civil Code. To mod- 
ern eyes, the plan of PrhvBt de la Jannhs, Pothier's predeceseor 
in the chair of French law at Orlhans, seems curious. Unlike the 
plans of Domat and Daguesseau, this work was based upon pro- 
cedure because the author felt such an approach would assist 
practitioners. But Pr6v6t de la Jannhs went well beyond the 
modest procedural format he first proposed, imbuing his plan 
with a remarkably modern formulation of subjective right: 

AU the rights a man may exercise vis-a-vis his fellows are re- 
ducible to two types; rights in things and rights over pereons. 
The k t  arises when somethii belongs to me, either in full 
ownership, or in certain reapecte. . . . I have the right to oblige 
its poeeessor to let me enjoy it, though he has no legal agree- 
ments with me. The eecond arises when someone is obliged by 
an agreement pereonal to him to do something for me or to 
give me something, and in this role I have the right to con- 
strain him. Whence coma the principal . . . division of actions 
into real ones and personal ones . . . . Real actions are the 
ones whereby we pursue directly our rights in things. Personal 
actions are thoee whereby we pursue our rights over  person^.^ 

The author, passing quickly over persons, first analyzed real ac- 
tions, including possession, ownership, successions and wills, hy- 
pothecs, feudal matters, and servitudes. The second major part 
of his work concerned marriage, obligations, tutorship, and pro- 
cedure strict0 semu. To modem eyes this "procedural" plan 
might seem to lead up a blind alley, but it did not. For the plan 
of Prhv6t de la JannL was informed by the theme of subjective 
righta sounded earlier by Pufendorf and Grotius. Hi coherent 
deductive system flowed from the natural lawyers' assumption 
that man was a t  the center of the cosmos and ought to shape his 
own destiny. 

As we have seen, three French writers-Domat, Daguesseau, 
and Pr6v6t de la Jannh-inventively developed rational synthe- 
ees of French law that were not based on the tripartite division 
suggested by Gaius' maxim. Of these writers, only Domat offered 

84. Pr6v6t de La Jamb,  Les Principea de La Jurisprudence francaise upo&e sui- 
vant I'orde dea dive- espken &actions qui se poursuivent en justice 7-8 (Paris 1770). 



1012 TULANE LAW REVIEW [VoI. 54 

a work of immediate relevance to the drafters of the Projet of 
the Year Eight. Dagueseeau's work remained incomplete. The 
work of Pr6v6t de la J a m b  had little influence upon the draft- 
ers of the Civil Code, perhaps because it appeared superficially 
to be only a manual of procedure. 

During the seventeenth and eighteenth centuries, the tripartite 
division of the Institutes increasingly intrigued French jurists. 
Despite individual variation, the works examined here were all 
organized according to the rubrics of persons, things, and ac- 
tions. We shall aee also how several of these writers, because of 
individual preferences, filled the classical form with new and dis- 
tinctive content. 

Lamoignon 

Earlier we noted that Loisel cast topics of feudal customary 
law in the framework of the Institutes, thereby stripping them 
of content. During the reign of Louis XIV, Lamoignon, 
President of the Parlement of Peris, used the external structure 
of the Institutes to elaborate the ArrZt&s, a work based princi- 
pally on the Custom of Paris. Lamoignon summed up the pur- 
pose of his work in these terms: "A principal goal of the ordon- 
n,, . . . was to give as much as possible a general law to 
France and to correct certain extraordinary usages introduced in 
some places against the common law."m His work was in five 
parts: Persons, things, actions and obligations, righta arising 
from marriage, and succession6 and wills. By means of these di- 
visions, he sought to alleviate the disorder of the Custom of 
Paris. The three legal rubrics of the Institutes-persons, things, 
and obligations--shone through in his organization of materials. 
Obligations occupied two parts of the work because questions 
about the community of gain6 had become more complex than 
they were in classical Roman law. Successions and wills, which 
Lamoignon considered modes of acquisition, appeared in a final 
chapter, and adiom, that is, sanctions for failure to perform ob- 
ligations, were treated together with them. According to Viollet, 
Daguesseau drew inspiration from Lamoignon's Arrktb, and the 

-- - 

85. P. Viollet, Histoire du dmit ad f& 241 (3d ed. 1905) (author% trans.) 
[hereinafter cited as Viollet]. 
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redactors of the French Civil Code must have had his work close 
a t  hand when they carried out their task .a8  

Claude Fleury and Gabriel Argou 

These men were contemporaries as well as close friends. In- 
deed, scholars like Laboulaye believed for many years that they 
collaborated on a work called Institution au Droit francais, 
though now it is thought that each man executed his own work 
but sometimes attributed it to anonymous  author^.^' At first 
glance, the old plan of the Roman Institutes does not seem to 
form part of Fleury's Institution au Droit francais, for it had 
eight parts: Public law, private law (persons), things, obligations, 
obligations-part two, civil procedure on the trial level, civil pro- 
cedure on appeals, and criminal procedure on the trial level. Al- 
most clairvoyantly, Fleury perceived the classical distinctions 
now taken for granted between public and private law and be- 
tween civil and criminal procedure. Stripping away public law 
and procedure, we find the three traditional masses of the Insti- 
tutes, with obligations substituted for the classical category of 
actions. In Fleury's work of the late 1600'8, we witness the trans- 
formation in France of the Roman Institutes into a modern plan 
based on a tripartite mass that envisaged successively persons, 
things, and obligations. According to Professor Arnaud, Fleury's 
elaboration is distinctly modern because the three main subjects 
are interdependent. As in the work of Grotius and Pufendorf, 
Fleury elaborated everything in terms of the individual-the 
holder of subjective rights enforceable against other persons by 
means of certain procedures. Fleury was aware that he was 
proposing a conception of law consistent with tenets of modern 
natural law: 

Private law consists of two points, the rights of each individual 
and the manner of rendering to each one what belongs to him, 
which . . . are called substance and form. To treat substance, 
we must explain who are the pereons and which things belong 
to them. And persons muat be treated first because law is 
established only for themaw 

-- 

86. Id. at 241. 
87. Arnaud, supra note 37, at 301. 
88. 1 Fleury. Institution nu Dmit franc 215 (Laboulaye & Darest ed. 1858) 

(quoted in Arnaud. supra note 37. at 158) (emphasis added). 
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Fleury's terminology was distinctly modern. At once he used the 
"right" in the sense of "subjective right," a notion rooted 

in the primacy of the individual; he established utility as a goal 
of the law; he established as the jurists' goal the organization of 
the whole mass into a modern rational system in which man is 
the primary datum; and his fundamental postulate a priori was 
man's inherent and natural freedom to have and to exercise 
rights. 

Like Fleury, Argou split his Institution into three 
parts-persons, things, and obligations-thereby salvaging the 
framework of Justinian's Institutes. But the beginning of his 
work, like that of Fleury, reflects his intention to transform their 
content: 

All law of individuals consists in two parts, the rights of each. 
individual and the manner of rendering to each what belongs 
to him. First we shall examine persons, because the laws are 
made for them only; then we shall explain things, and then the 
necessary means to acquire and to keep them.#* 

The works of both Fleury and Argou infused into the structure 
of the Institutes a utilitarian, individualistic cast of mind that 
reemerged in the French Civil Code. 

Bourjon 

After reading the works of generations of jurists, Bourjon 
lamented their failure to compile a unique and comprehensive 
body of French law. His impatience was reflected in his com- 
ments on the Coutume de Park  

The plane of the Commentaries can be reduced to two catego- 
ries. Some followed the letter of the custom and commented on 
the letters as they appeared. Others, more exact and more re- 
flective, . . . gave a certain arrangement to the letter . . . 
neither method could form a complete body . . . . They had to 
be reunited, but the size of the reunion was an obstacle to its 
order. The order was achieved only piecemeal. First, everything 
was gathered, but the final goal could be reached only by order, 
precision and harmony over a complete whole." 

89. Argou, L'Institution au Droit franwis 2 (11th ed. 1787) (quoted in Arnaud, 
supra note 37, at 159) (emphaeis added). 

90. Bourjon. Dissertation to Le Droit commun de la France et la Coutume de Paris 
(Paris 1747) (quoted in Arnaud, supra note 37. at 159-60). 
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Convinced that the text of the Custom needed rearranging, 
Bourjon set for himself the task of doing for law what Boasuet in 
his Discourse on Universal History had done for history. To at- 
tain his goal, he established in Cartesian fashion several 
principles: 

To divide the whole so that one can find all decisions under the 
same title and chapter. . . . By means of this precision . . . all 
the matters or topics can be seen, and all their branches appear 
in their order . . . They will be born by degrees one from the 
other; briefly, to put the common law of France, together with 
the Custom of Paris, into their natural order . . . doing what 
Domat has done for the civil law, . . . going further than he 
went in t e r m  of the exactitude of the divisi~n.~' 

Using Domat's work as a model, Bourjon intended to write a 
complete and unified body of French law, a structured artifact 
useful for practitioners. Although the two authors' methods were 
similar, their results differed. First, Bourjon's Droit commun 
closely followed the Institutes, for he based it on the tripartite 
division into persons, things and obligations. Second, in contrast 
with Domat's plan, Bourjon's work was not based upon subjec- 
tive rights; autonomy of the will and equality of individuals, cor- 
nerstones of the French revolutionary legislation, were not es- 
sential to the fabric of Bourjon's work. 

The drafters of the Civil Code had Bourjon's work before 
them. The two documents are similar in many ways, both exter- 
nally and in terms of details. Comparing them closely, however, 
we see that feudal aspects of Bourjon's work like 'karde noble et 
bourgeoise" and "retrait lignager" disappeared from the Code. 
Furthermore, Bourjon's work contained no general theory of 
ownership or obligations. For such general notions, one must 
look under Bourjon's title on fiefs and under the various con- 
tracts. The echoes of feudal law in Bourjon's work are under- 
standable. Far more than the drafters of the Code civil, Bourjon 
relied on the Custom of Paris, producing what has been called 
"a new Custom of Paris in lovely order, logically deduced, care- 
fully divided.'** 

91. Bourjon. supra note 90 (quoted in Arnaud, supra note 37, at 16142). 
92. Viollet. supra note 83. at 251. 
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Pothier 

No study, however brief, of the precursors of the French 
Civil Code would be complete without a discussion of Pothier 
(1699-1772). This is especially true for Louisiana lawyer8 who, as 
students and practitioners, know Pothier's name as well as they 
know Corbin and Williston. Pothier's work, translated into En- 
glish more than that of any other French jurist of the pre-Revo- 
lutionary period, is also familiar elsewhere in the United States. 
His treatise on obligations is cited by the foremost Anglo-Arneri- 
can scholars including Lon Fuller,'s Grant Gilmore, and Fried- 
rich K e ~ s l e r . ~  According to Richard Danzig's heavily docu- 
mented study of the great English case, Hadley u. B a ~ e n d a l e , ~  
Pothier9s thought figured prominently in nineteenth century 
English damage formulations. Indeed, English judgea may have 
read Pothier as much as they read S e d g ~ i c k . ~  Despite hie popu- 
larity, Pothier's originality has been questioned, moat notably by 
Professor Dawson. 

The draftamen of the Code, facing an abundance [of scholar- 
ship] so overwhelming, chose the simplicities of Pothier. For he 
had managed, just in time, to produce a shallow but readable 
statement that for some pemns, strangely, still has charms. 
The lawyers of the old regime, for whom he became the ulti- 
mate spokesman, deserved from posterity a better fate." 

Dawson's criticism is relentlea. In Unjust Enrichment, he a h  
attacked Pothier's work: 

The chief feature of Pothier's discmion was ita total lack 
of originality. He was in general a man of quite inferior talent, 
with a gift for simplification. He was the French Blackstone, 
without Blackstone's dominant motive of apologizing for ex- 
isting social and political institutions. The principal murcea for 
Pothier were the Roman texta, which he interwove with con- 
temporary French ideas in an ingenious and readable manner. 

93. L. Fuller & M. Eisenberg. Basic Contract Law 27 (3d ed. 1972). 
94. F. Kessler & G. Gilmore, Contracte: Cases and Materiala 96 (2d ed. 1970). 
95. Danzig, Hadley v. Baxendale: A Study in the Indlrstrialization of the Law, 4 J. 

Legal Stud. 249. 257-59 (1975). Professor Danzig credits Professor A.W.B. Simpson with 
having traced the Hadley formulation of liability for breach of contract into Pothier's 
witinga and Sedgwick's Treatwe on the Meaaure of Damages. On Pothier's significance 
in nineteenth century American law, aee Stein, The Attraction of the Civil Law in Post- 
Revolutionary America. 52 Va  L. Rev. 403. 412. 422 (1966). 

96. Danzig. supra note 95, at 259. 
97. Dawson. supra note 34, at 350. 
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On unjust enrichment he went straight back to Roman law but 
gave a most incomplete version. . . . The ornamentation of 
Pothier's argument, with equity and quotations from 
Pomponius, has served to disguise the substance. In substance 
his appeal to the Roman texts was a misleading simplification. 
He narrowed down the scope of unjust enrichment remedies to 
much less than was known in classical Rome. French law was 
to pay a price for using Pothier as ita model.aa 

Equally bitter attacks on Pothier appear elsewhere in Professor 
Dawson's scholarship. We should take special note of his views 
for two reasons: First, Dawson is a meticulous scholar who, as a 
rule, makes judgments cautiously; second, Pothier is among the 
most often cited French writers in Louisiana jurisprudence. Any 
survey of Pothier's contribution must acknowledge that while 
his charm and originality can be debated, his dedication and sin- 
gle-minded purpose cannot. Pothier, by nature timid, even re- 
clusive, must have spent all of his waking hours in legal scholar- 
ship, for he left modern civilians at least twenty important 
treatises on a vast array of subjects including the Custom of Or- 
leans, Roman law, numerous topics in civil law, and even mari- 
time law. He succeeded PrBv6t de la Jannhs as professor of 
French law at Orleans, and he continued the work of his prede- 
cessor. According to Viollet, these two jurisconsults "were rec- 
ommended by the same qualities . . . simplicity, clarity, and a 
spirit of popularization. . . . All of the treatise of Pothier be- 
came habitual reading, the bread of jurisconsults who came to 
draft the Civil Code." Though Pothier was not as original as 
Domat and Donellus, he shared with them a drive to systematize 
his materials and to put them in a natural order. This drive ap- 
pears even in Pothier's earliest works, a treatise on the Coutume 
d'0rlkan.s and a Roman law text, Pandectae Justinianeae in 
nouum ordinem digestae. His commentary on the Custom of Or- 
leans, was preceded by a general introduction to the customs 
consisting of 122 articles and four chapters. Predictably, the 
chapters reflect the tripartite division of Justinian's Institutes. 

Superficially, Pothier's Pandectae are very similar to Jus- 
tinian's Digest. He deals with the fifty books in their usual or- 
der. But at the end of the Pandectae there appears the phrase 

98. J. Dawson, Unjust Enrichment 95-96 (1951). 
99. Viollet, supra note 83, at 253. 
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"operis divisis," indicating that he was beginning a new work. 
Apparently, Pothier intended to publish the two works sepa- 
rately, but Chancellor Daguesseau persuaded him to combine 
them. Pothier introduced this "operis divisio" as follows: "The 
work is divided into five parts. The first treats general rules of 
natural law or of civil law. . . . The second concerns persons, 
the third things, and the fourth actions. The fifth we depute to 
public law."loO Upon Gaius' traditional tripartite scheme Pothier 
imposed rationalistic notions of the school of modern natural 
law.lol His use of jura and jus, especially in his treatise on prop- 
erty, reflected a sensitivity to the idea of subjective rights. He 
began, traditionally enough, with the categories of res in com- 
mercio and res extra commercium, and then divided the former 
category, as did the classical Romanists, into corporeals and in- 
corporeals. But, in his examination of the utility of things, an 
item of interest to the modern temper, he elaborated jura in the 
sense of subjective rights and further subdivided them into jura 
in re and juras ad rem. His division of topics under the rubric 
"obligations" would become a blueprint for the French Civil 
Code and codes modelled upon it. Pothier's imprint would ap- 
pear in the style of the Code as well as its substance. Instead of 
simply reordering Justinian's texts, he broke up large topics into 
brief, staccato sections and articles, linked together logically. 

In view of what we have said of Pothier, Professor Dawson's 
observations about him deserve re-examination.lm Indeed, as 
Dawson writes, Pothier may have been average in terms of his 
originality. Perhaps it was this "average" quality that made hie 
work attractive, for the French Civil Code was to be understood 
by the average French citizen, as well as the scholar. Pothier'e 
clarity, simplicity, dedication, and systematic spirit are virtues 
not lightly discounted, for they contributed to the pedagogical 
soundness of his work. They would be welcome in a jurist today, 
even if he had nothing new to say. 

100. 3 R. Pothier, Pandectae Justinianeae in novum ordinem digestae L.50. T17 
(quoted in Arnaud. supra note 37, at 165). 

101. Arnaud. supra note 37. at 165-67. 
102. See text accompanying notes 97-98 supra. 
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VII. THE PANDECTIST HERITAGE, THE GERMAN CIVIL CODE AND 

ITS INFLUENCE 

The legal community of Louisiana, ta have a full inventory 
of organizational schemes for a new civil code, must take ac- 
count of the German Civil Code, and the Pandectist heritage 
that inspired its style and substance. The German Code is today 
the "other" great civil code of western Europe. In terms of doc- 
trinal ancestry, the German and French Codes have much more 
in common than might be supposed. Both were based on the 
premise that territorial and political unity required a compre- 
hensive accessible body of law, and the genesis of both appeared 
in the work of Donellus. One of the first continental systematiz- 
ers, Donellus, had a profound impact upon German doctrine, for 
he spent nine years of his wandering career on German law fac- 
ulties after he was exiled from France. It will be recalled that 
Donellus' chief purpose was to organize the whole complex of 
Roman law rules as a logically structured, self-contained system. 
Thus, his work was an easily imported commodity. According to 
Dawaon, he was "a precursor of the German nineteenth century 
Pandectists in his attempt to construct out of Roman law 
sources a superstructure of theory valid for any time or 
place."loa 

The founder of the Pandectist School was Christian Worn 
(1679-1754), professor at  the University of Halle. Because the 
importance of mathematical precision in legal inquiry has been 
stressed so much already, the following description of WOWS 
approach may already be anticipated: 

[Wolffe] presentation excluded all inductive and empirical ele- 
ments through deduction, without gape, of all natural law rules 
from axioms, down to the smalleat details. Every particular 
rule is derived from the previous, more general rule in the 
strictest logical sequence and requires in the process the exact- 
ness of geometrical proof, which is achieved by a logical chain 
of reasoning by exclueion of the opposite. In this manner is 
produced a closed system the basis for whose validity is the 
freedom from logical contradiction of all its assertions. . . . If 
the basic method of the older legal science [before Wola waa 
derivation by analysis from an authoritative text, the ultimate 
scientific ground for decision becomes, primarily through his 

103. Dawson. supra note 34. at 233-34. 
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influence, the synthesizing concept, drawn from the rule of 
next highest generality by means consistent with the sys- 
tem. . . . Wolff thus became the father of the "jurisprudence 
of conceptions" or "constructions" which dominated the sci- 
ence of the Pandects in the nineteenth century . . . and de- 
spite severe crises over legal method is still operative [in Ger- 
many] today.'M 

Later German systematizers, chiefly academicians, were influ- 
enced by Wolff, even when they reacted against him. According 
to Dawson, 

Germany had emerged from the Middle Ages with a disordered 
mass of highly localized rules. The absence of means to organ- 
ize them had been due most of all to the medieval breakdown 
of government, the dispersal of the judicial function and reli- 
ance on lay adjudicators who were neither equipped nor moti- 
vated to express their solutions in intelligible rules that 
reached beyond particular cases. One of the attractions of Ro- 
man law was that it did supply a vast mass of rules, worked 
over, applied and integrated by concerted efforts over centu- 
ries. Even so the reception in Germany had been selective. . . . 
Much more important was the effect of the reception on Ger- 
man legal method. As one distinguished historian has put it, 
the lasting effect of the reception was that German law was 
"scientificized." (~erwissenschaftlicht).'~~ 

As the nineteenth century progressed, the ascendancy of aca- 
demic jurists, established more than 200 years earlier aa a by- 
product of the reception of Roman law, was made more secure. 
The seeming logic of the Pandectist approach became common 
coin among German lawyers. The Pandectenrecht movement 
culminated in the work of Windscheid, whose three volume work 
appeared in stages between 1862 and 1870. According to Daw- 
son, Windscheid's writings, because of their influence, may be 
compared with the Accursian gloss of medieval Italy. His works 
were adopted as the statutory law of Greece, and remain the pri- 
mary source for anyone seeking access to Pandectist learning.'- 

The German Civil Code was a monument to the Pandectist 

104. F. Wieacker, Privatrechtsg~hichte der Neuzeit 193 (1952) cited and tram- 
lated in Dawson, supra note 34, at 237. See also C. Wesenberg, Neuere deutsche Privat- 
rechtsgeschichte 132, 134 (1954). 

105. Dawson, supra note 34, at 237-38. 
106. Id. at 459. 
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school in general and Windscheid in particular for he had a com- 
manding influence over the first drafting commission of the 
Code. The judges and lawyers who formed a majority of the 
commission had all been trained in the Pandectist system and 
knew Windscheid's writings well. Though Windscheid died 
before the Code waa promulgated, i t  "embodied . . . the meth- 
ods and the instruments of cerebration that Windscheid had 
best e~emplified." '~~ 

The structure and style of the Civil Code clearly mark it as the 
ultimate triumph of the Pandectist.. It opens with a General 
Part that arches over the whole, cast at the highest level of 
abstraction. It then proceeds through descending levels of gen- 
erality-all obligations, then contractual obligations, then par- 
ticular contracts and noncontractual obligations, and so on. 
These provisions all interlock and all must be constantly kept 
in mind. The language is . . . copied from Pandectist text- 
books, though extremely condensed; it is a special language, ar- 
tificial and refined, and is used throughout with rigorous con- 
sistency. . . . It was addressed to lawyers, for whom each word 
should strike a chord resonating back on their own well-tem- 
pered scale.'" 

In ita treatment of persons, things, and legal transactions, the 
German Civil Code reflects the Roman division of the Institutes. 
But i t  is divided into five books: the general part, obligations, 
thin@, family law, and inheritance. Although the Roman tripar- 
tite division waa conceptually helpful to the drafters, i t  did not 
fix the Code'e structure. The practical structure of the German 
Civil Code developed around major institutions of the civil law 
ae i t  had evolved from the usus modernus Pandectarum in re- 
aponae to needs of modem society. 

The format of the German Civil Code has adherents and 
has spurred innovation. It haa furnished the model for the Civil 
Code of Greece, aa well aa the codes of a number of Soviet So- 
cialist Republics, Poland, and Czechosl~vakia.'~' Austrian trea- 
tises, by including a general part, reflect the influence of the 
Pandectista. This is so, even though the Austrian Civil Code it- 
self contains no general part. 

107. Id. at 459-60. 
108. Id. at  460. 
109. See David & Brierley, supra note 29, at 85. 
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The influence of the German scheme did not stop in Eu- 
rope. The Civil Code of Brazil clearly reflects the influence of 
both the German Civil Code and German scholarship. A leading 
commentary on the Brazilian code is studded with references to 
Leibniz, Endemann, Kohler, Savigny, and Wind~cheid."~ The 
Brazilian Civil Code itself consists of an elaborate general part 
divided into three books-persons, things, and juridical facts 
and acts. This last category especially reflects the imprint of the 
German Civil Code, which generalized the idea of an all-inclu- 
sive category of juridical acts. 

In this century the Swiss Civil Code of 1912 and the Swiss 
Code of Obligations of 1881-1912 constituted the first significant 
variations on the German theme."' Although the Swiss legis- 
lators rejected the idea of a separate general part, their dual 
codification haa five parts: Persons, family law, inheritance, 
things, and obligations, including provisions both civil and 
commercial."' 

VIII. MID-TWENTIETH CENTURY CIVIL CODES: CONTINENTAL 
INNOVATIONS 

Italian Civil Code 

After the Swiss Codes, the Italian Codice Civile of 1942 waa 
the next major revision of this century."' Its innovative struc- 
ture represented a major departure from both the French and 
the German codes, although in one respect it is more like the 
French.l14 Revisers of the Italian Civil Code considered and re- 
jected an elaborate general part on the ground that it waa suited 
to legal scholarship, not legislation."' However, the draftera in- 
cluded in their Civil Code substance formerly in the Code of 
Commerce of 1882. Thus, the Italian Civil Code of 1942 con- 
tained a distinct body of law responsive to a growing market 
economy. "' 

110. CMigo Civil dos Estados Unidos do Brasil 80-90 (C. Bevilaqua ed. 1975). 
111. Zweigert & Dietrich, aupra note 10, at 42. 
112. Id. 
113. Id. at 43. 
114. Cappelletti. Merryman & Perillo, The Italian Legal System 222 (1967) [here- 

inafter cited as Cappelletti]. 
115. Codice Civile [C.C.] 5-1 (Italy). 
116. Cappelletti. aupra note 114, at 218-19. 
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The result of the Italian drafters' efforts was a code in six 
books. I t  opens with a short title, "Dispositions on the Law in 
General," consisting of thirty-one articles not considered techni- 
cally part of the Code."' There follow four books in the tradi- 
tional continental mode: Persons and the family, successions, 
property, and obligations. This last book, because it combines 
the civil and commercial rules on obligations, is much larger 
than its French and German counterparts.llB The fifth book cov- 
era labor, company law, protection of the rights of professionals, 
and a variety of non-contractual commercial subjects such as 
trademarks, copyright, corporate finance, security regulations, 
and unfair competition. 

The sixth book concerns "institutions of a prevalently in- 
strumental character" which function to protect subjective 
rights."' It  haa been characterized as a grab-bag of topics such 
ae proof, prescription, recordation, the enforcement of judg- 
ments, and the expiration of rights.lPO Although these provisions 
have traditionally appeared in civil codes,"' they have not gen- 
erally been relegated to a separate book. Instead, aa in the Loui- 
siana and French Civil Codes, they are interspersed among sub- 
stantive articles."' 

The Creek Civil Code (1940-1946) 

This code followed the structure of the German Civil Code, 
though it used less abstract language than its model."' Notably, 
the Greek legislators included in the general part rules on pri- 
vate international law and excluded general provisions on prop- 
erty.la4 Like the Swiss format, the Greek reflected a tendency to 
adapt a multiple-book structure to contemporary needs. 

Developments in the Netherlands 

The Dutch are the most recent innovators on the continent. 
For over 140 years the Dutch draftsmen have not felt bound to 

Id. at 229. 
Id. at n.7. 
Id.  at 239. 
Id. 
Cf .  La. Civ. Code arts. 3516-3555 (prescription). 
Id. arts 2232-2291 (proof). 
Zweigert & Dietrich, supra note 10. at 43. 
Id. 
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dictions, reflect the interpenetration of common law and civil 
law influences; both seek to maintain a civil law heritage in a 
federation dominated by the common law. But there is an im- 
portant difference between Quebec and Louisiana-the former 
has maintained the primacy of the French language, while the 
latter has not. For doctrinal development, this difference is cru- 
cial because the vast majority of Louisiana lawyers are cut off 
from original sources. 

Finding the Quebec Code of 1866 out of date, contemporary 
Quebec legislators sought to restore to the Code its primary 
function: "[gloverning relations between citizens in accordance 
with the norms, concepts, and techniques of our time."lM To  ac- 
complish this task, a radical change in drafting techniques was 
required. According to Professor Crbpeau, "the task of revision 
could not be approached in the same spirit as that which guided 
the first codification. In comparison with what was done a little 
more than a century ago, it seemed to us that the situation 
called for a complete reversal in the objectives to be 
achieved."1s6 The question of the irrelevance of the Code of 1866 
was addressed vigorously. 

The obsolescence of the Civil Code required that priority be 
given to reforming the institutions of the Civil Law, and that 
there be undertaken, in the light of experience and of compara- 
tive law, a systematic examination of the entire Code, with a 
view to removing the traces of a vanished past and to bring the 
law into harmony with contemporary reality.'" 

The avowed goal of the Quebec drafters was achieved in part by 
adopting a nine-book structure. By restricting each major insti- 
tution to a separate book, the drafters sought to make it more 
clearly visible and amendable. The Quebec draftera believed 
that in the long run expansion to nine books would help extend 
the life of the Code. The nine books of the draft Quebec Civil 
Code are: peraons, family, succession, property, obligations, evi- 
dence, prescription, publication of rights, and private interna- 
tional law. The Quebec scheme deserves the careful considera- 
tion of Louisiana's draftera because, as already noted, the two 

(1967). 
134. 1 P. Cdpeau, Foreword to Report on the Quebec Civil Code at xxvii (1977). 
135. Id. 
136. Id. 
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jurisdictions share historical characteristics and there are al- 
ready close ties among their law faculties. 

Seychelles 

The recently enacted code of the Seychelles is instructive 
because it has maintained the tripartite structure and internal 
order of the French Civil Code. When the Seychelles drafters 
deviated from the French model, they used the French tech- 
nique of subdivision of articles, discussed in the next section of 
this paper. Additional sections were inserted where new sub- 
stance was deemed necessary and there were no corresponding 
articles in the current French Civil Code.ls7 Notably, the Sey- 
chelles Code retained the traditional tripartite structure for the 
sake of tradition, not logic. The value of tradition should not be 
underestimated in a mixed jurisdiction like Louisiana, where ex- 
traneous influences will interpenetrate with local ones. The Sey- 
chelles drafters also made interesting use of the German tradi- 
tion. There was apparently no barrier to using the more logical 
divisions of the German Civil Code of 1900.lW Though a full- 
fledged general part was not enacted, the preliminary title of the 
French Civil Code was expanded and infused with important 
ideas borrowed from the German code. Article 2 of the Sey- 
chelles Civil Code, like German Civil Code article 138, refera to 
rules of public policy. Article 3 of the Seychelles document con- 
cerns capacity of persons, a topic treated in detail in the general 
part of the German code.lae 

Ethiopia 

The Ethiopian Civil Code of 1960 is a major development in 
recent civilian codification. The work of the renowned French 
jurist, Renk David, it reflects advanced continental legal 
thought140 and shows that it is possible to adapt the law to the 
particular needs of a developing nation in the twentieth cen- 
tury."' The Ethiopian Code also makes a particularly persuasive 

137. Chloros, supra note 13, at 6-7. 
138. Id. at 7. 
139. Biirgerliches Gesetzbuch [BGB] arts. 104-115 (W. Cer.). 
140. David. Sources of the Ethiopian Civil Code. 4 J .  of Ethiopian L. 341 (1967) 

[hereinafter cited as Sources]. 
141. Id. at 343-44. See also David. La Refonte du Code Civil dans les Etats Afri- 

cains. 1962 Annales Africaines 160. 160 [hereinafter cited as Refonte]. 
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case for increasing the number of books in the Louisiana Civil 
Code. 

The Ethiopian decision to have a code in the civilian tradi- 
tion was to an extent dictated by the consciousness of Ethiopia's 
historical relationship to the Romano-Germanic family. This re- 
lationship developed basically from the Fetha Negast (Justice of 
the Kings).14' Received into Ethiopian law around 1650, the 3 
Fetha Negast was the Ethiopian ideal in law, even though Ethi- + 

opian conduct and customs did not strictly conform to it.14a It :" 
was a translation from Arabic into Ge'ez (the liturgical language 
of the Coptic church) of the Nomacanon of As Safi ibn al As- 

-% 

~ a 1 . l ~ ~  This document of the Roman Byzantine legal tradition 
contained both canon law and civil law pre~epts."~ 

About the Fetha Negast, the drafters of the Ethiopian Civil 
Code have said: 

Whatever the differences between the rules contained in this 
collection and the solutions applied in practice, it remains no 
less true that the Fetha Negast has been constantly considered ;. 
in Ethiopia as the model, crowned with a character nearly sa- . 
cred, to which it would have been desirable to conform.14' 

To an outsider, the Ethiopian Civil Code appears to belong 
to the continental family. Its divisions and conceptual frame- 
work reflect the imprint of Romanist scholarship. Technically, 
however, it does not constitute a reception of a particular na- t t  

tional law. It synthesizes venerable local laws, such as the Fetha ; 
Negast,14' and provisions of a variety of codes including those of +; 

142. See Emperor Hailie Selasaie I, Preface to Ethiopian Civil Code, at v-vii 
(1960). See also Refonte, supra note 141. at 162-63. 

143 Sources, supra note 140. at 343. In the European experience the role of an 
ideal body of law was fulfilled variously by Roman law or natural law; the notion of an 
Ideal law persisted well into the nineteenth century in European thought. Such a law waa 
taught and expounded with little attention to the law applied in the courta. Id. 

144. Id. at 342-43. Vanderlinden. An Introduction to the Sources of Ethiopian 
Law from the 13th to the 20th Century, 3 J. of Ethiopian L. 227, 250 (1966) [hereinafter 
cited as Vanderlinden]. The Arab Nomocanon was written in the thirteenth century in 
Arabic by the Egyptian Christian canonisf An Safi ibn d had, and wan translated into , 
Ce'ez between the fourteenth and the first half of the sixteenth century. , , 

145. Vanderlinden. supra note 144, at 250. There is controveray over the reapecti~ 
influences of Byzantine and Mualim law on the Nomocanon. Id. X 

146. David. A C~vil Code for Ethiopia: Considerations on the Codification of the 
' 

Civil Law in Afrrcan Countries. 37 'N. L. Rev. 187. 192 (1963) [hereinafter cited II# 

Considerations]. D -.- 
147. See text at notea 143-45 supra. 'k 
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France, Switzerland, Greece, Italy, and Egypt."' The simplicity 
and conciseness of the code articles indicate a preference for 
French drafting technique, and their brevity reminds the reader 
of the new Quebec draft. According to Professor David: 

The Ethiopian Civil Code is an original creation, based on 
comparative law. in which rules have been selectively adopted 
from various foreign legal systems, supplemented, and organ- 
ized in a manner that ie unique in some respects. Thus, we 
have a synthesis, put together with an effort to be comprehen- 
sive, rather than a reception. In these areas, the Ethiopian 
Civil Code could best be viewed as a possible uniform Euro- 
pean law, rather than a reproduction of some particular na- 
tional law.l4. 

In principle, the general plan of the Ethiopian Civil Code 
reflects Swiss inspiration allowing for differences of pure form. I t  
has a five-book structure, but differs substantively from the 
Swiss legislation.lw The first three books contain many rules of 
Ethiopian provenance; the last two, largely products of compara- 
tive legal method, contain material deemed necessary for mod- 
ernization.16' The first book on persons is followed by a second 
regulating the family and successions. These two books consoli- 
date what the Swiss codes present in three books,16' but their 
substance represents an adaptation to local needs. The third 
book "Of Goods," corresponds to the Swiss Civil Code's fourth 
book, "Of Real Rights."16a It contains much of the customary 
Ethiopian property law in addition to two modern titles, Regis- 
ters of Immovable Property, and Literary and Artistic Prop- I 

erty.16' The first three books reflect the imprint of the Fetha j 1 

Negast,lE6 while the substance of the last two books is decidedly .!I I 
,, ! I  

western.16e Taken together, the five books consolidate many top- !. 
' 1 ;  

148. Sources, supra note 140. at 347. 
149. Id. at 346 (emphasis added). 
150. David, Le Code C;vd Ethiopien de 1930, 26 Zeitschrift fltr ausliind~sches und 

internationales Privatrecht [ZAIP] 668, 670 (1961) [hereinafter cited as Structures, so 
called after its first subdivision]. For a discussion of the Swiss Codes, see text at notea 
111-12 supra. 

151. So~uces, supra note 140, at 345-46. 
152. Structures, supra note 150, at 670. 
153. Id 
154. Sources. supra note 140, at 346. 
155. Id. at  345. 
156. Id. at  346. 
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its of substantive Swiss law that are divided between the Swiss 
Civil Code and the Code of  obligation^.^^' 

The Ethiopian Code is also notable for the absence of two 
features, a book on commercial law and a general part. Commer- 
cial law is regulated in the Ethiopian Code of Commerce, also 
promulgated in 1960.'" Although the drafters had flirted with 
the idea of one code, both civil and commercial in scope, it was 
abandoned. The drafters maintained close contact and collabo- 
rated sufficiently to produce two documents without conflicting 
rules."' 

The omission of a general part1- is due partly to a need for 
simplicity and partly to the influence of the Swiss Civil Code,''' 
which uses obligations as the part of general referen~e.'*~ A gen- 
eral part appeared to be an unnecessary luxury and even a com- 
plication of a sophisticated legal profession. According to Profes- 
sor David, who was familiar with the virtues and drawbacks of 
the Pandectist techniques for interpreting the German Civil 
Code, 

[w]e did not want to oblige the jurist, who must for example 
resolve a question about the rental of a dwelling house, to refer 
to a general part in addition to the three parts of the code that 
he already must consult; the book on obligations and contracts 
in general, general dispositions of the chapter on leaae of an 
immovable, and general dispitiom on the rental of residen- 
tial houses. The general part of the code appeared to be a com- 
plication more than a simplification; this reason led us to re- 
nounce it1" 

Having noted similarities between the Ethiopian Code and 
those of France and Switzerland, we should also take into ac- 
count its departures from the continental tradition. A section on 
literary and artistic property has already been mentioned. The 
title on extracontractual responsibility and unjust enrichment 
regulates an ancient subject with a richness and nuance gener- 

157. Structures. supra note 150, at 670. 
158. Sourcea, supm note 140, at 341. 
159. Conridemtionr, supra note 146, at 197. 
160. Structure, supra note 150, at 670. See also David & Brierley, supra note 28, at 

83-85; Refonte, supra note 141, at 165; 
161. Refonte. supm note 141. at 165. 
162. Structure, supra note 150. at 671. 
163. Id. See Refonte, supra note ?41, at 165. 
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ally absent from the very succinct titles of most modern codes. 
Another stark contrast appears in the Ethiopian Code's regula- 
tion of delictual liability. Instead of the typical ten or fifteen 
articles on this topic, there are 135. After establishing a series of 
general rules, the drafter has detailed a series of specific cases. 
The particularism of this regulation of tort liability is more akin 
to the common law than to a traditional civil code. More than 
thirty years ago, Professor C.J. Morrow noted the generality 
with which civil codes regulate delicts: "The whole theory of the 
Civil Code articles on delictual responsibility rests upon the no- 
tion that this field requires a minimum of predictability in ad- 
vance and a maximum of individualization of decision, and thus 
that only broad standards need be provided in the Code."'w 

The English institution of bailment has apparently inspired 
a title on "contracts relative to custody, the use and enjoyment 
of a thing.""" Consequently, a set of general rules precedes the 
regulation of certain special contracts like lease, deposit, and 
cornmodaturn. Finally, there is a special title on contracts rela- 
tive to immovables because the regulation of "contracts of sale, 
undertakings, . . . and lease would gain clarity if we distin- 
guished carefully the cases where these contracts affect an im- 
movable from those affecting another as~et."'~' 

IX. RECENT DEVELOPMENTS IN FRANCE AND CRITICISMS 

Today the French Civil Code retains its tripartite structure. 
A code revision commission formed in 1945 flirted with, but 
abandoned, the idea of a general part which would have been 
placed in a preliminary book and coupled with a fourth book on 
legal tranaactions (des actes et des faits j~ridiques)."~ In 1964, 
a new revision program began. Its object was a systematic, piece- 
meal revision of the Code, not a total overhaul.'" By means of 
this revision, the traditional structure has so far been preserved 
despite criticism of it.''' One reason offered for retention of the 
structure is the possibility of saving the traditional, even legen- 
dary, article numbers to avoid disturbing the acquired habits of 

164. Approach. supra note 5, at 486. 
165. Structure, supra note 150, at 671. 
166. Id. at 673. 
167. Zweigert & Dietrich, supra note 10. at 41. 
168. Recent Reuisionr. supra note 44. at 756-57. 
169. Id. at 760. 
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the legal community. When gaps have opened because of the re- 
peal of particular provisions, their numbers have been retained. 
When new material has been added, it has been subdivided so 
that the principal article numbers can be preserved. Thus, be- 
sides article 220, there are articles 220-1, 220-2, and the like.170 
Problems in citation might arise from this numbering technique; 
it is easy to confuse 2201 with 220-1. But the numbering tech- 
nique gives the impression of stability despite substantive 
change. It is worth noting that Louisiana drafters have some- 
times employed similar numbering techniques. Repealed articles 
of the Louisiana Civil Code remain in sequence. Article 916, con- 
cerning the usufruct of the surviving spouse, now has a compan- 
ion article 916.1. Critics of this approach to numeration have ar- 
gued that it is detrimental to the elegance of the Code and to 
facility of presentation, and it may induce belief in a hierarchy 
of texts that in fact does not exist. In practice, the numbering 
technique has thus far produced only minor difficulties.l7l 

Maintenance of the tripartite structure, though based on 
reasons of convenience, seems to contravene two of the four 
principles of the traditional French approach to codification ar- 
ticulated by Professor Tunc. According to Tunc, a code should 
be complete in its field, generally applicable, logically arranged, 
and grounded in experience.lT' Perhaps the piecemeal, ad hoc 
numbering process is not grounded in experience. Certainly, it 
sacrifices logic of presentation. Assuming with Professor Tunc 
that logic brings clarity and justice,'7a one finds it hard to accept 
a limitation of institutions within arbitrary boundaries. To the 
claim that inner consistency is a badge of the French Civil Code, 
one may counter that the Code's plan "was neither seriously ex- 
amined nor absolutely willed."17' As Maleville wrote, "every di- 
vision on these grand subjects is necessarily a bit arbitrary."lT6 
The inner consistency found by French and Louisiana lawyers 
may be due more to force of habit than to the current organiza- 
tion of the documents themselves. 

There have been important critics of the tripartite division 

170. Id. at 761. 
171. Id. at 761-62. 
172. Grand Outline, supra note 44, at 435. See text acco'mpanying note 44 supra. 
173. Grand Outline. supra note 44. at 441. 
174. b y ,  supra note 15, at 208. 
175. MaleviUe. supra note 17. at 3. 
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of the French Civil Code. Planiol, for example, stressed the 
unity of private law: "Private law governs in principle all the 
acts of individuals in their private capacity. It should form a ho- 
mogeneous and single unity. But in France and in most civilized 
states, it is at  present divided into three sections. They are civil 
law, procedure, and commercial law."176 Like Ray, Planiol re- 
garded the tripartite division of the Code as artificial, even acci- 
dental.lV7 Against the claims of legal scientists that a code 
needed a scientific order, Planiol argued that the desideratum 
was a division of subjects convenient for the profession. 

There is nothing scientific about the plan of the French Civil 
Code. In drafting modern codes, an effort has been made to 
bring about a more rational grouping of legal provisions. But it 
is well to avoid exaggerating what the scientific nature of a 
plan may play in the real value of a code.1V8 

Planiol also disliked the tripartite division for its damage to 
Book Three: "The crowding together of so many heterogeneous 
subjects into one book is not very logical. In addition the divi- 
sion into books is useless. A single series of titles would be more 
simple and would permit of all additions which might become 
necessary."17e This last remark is reminiscent of the Quebec 
drafters' rationale for their new nine-book structure. Contem~o- 
rary civil codes, depending upon heritage and geography, may'be 
located on a spectrum from the tripartite scheme all the way to 
Planiol's series of titles. If we locate the Seychelles Code on one 
end of the spectrum, the codes of Quebec and the Netherlands 
are near the other. Over time, Planiol's series probably would 
have been grouped and ordered in terms of function and 

Though the structure of the French Civil Code may have 
been accidental, Louisiana's unique history and geography sug- 
gest that any plan of the Louisiana Civil Code be "seriously ex- 
amined and absolutely willed."'- Codification in revolutionary 

176. 1 M. Planiol. Trait4 (lementaire de droit civil, no. 23 (6th ed. La. State L. 
Inst. tans. 1965). 

177. Id. no. 26. 
178. Id. no. 87. 
179. Id. 
180. See b y .  supra note 15. at 208. 
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France was the culmination of a centuries-long process of evolu- 
tion. By contrast, Louisiana's code was a transplant, though 
there were indigenous Spanish and French influences. Unlike 
France in 1800, Louisiana in the 1980's cannot afford centuries 
of evolution; nor can accident haphazardly define the Code's 
structure. Whatever the d e t i i l  of a new blueprint, Louisiana's 
lawmakers must bear in mind that the state is a hybrid jurisdic- 
tion, vulnerable to the pressure of forty-nine sister states. 
Hence, modernization of the Civil Code, if it is eventually to be 
achieved, must be a conscious and courageous act of 
preservation. 

According to Professor Batiza, the Civil Code is one of the 
most interesting and significant developments in the history of 
codification in the western hemisphere. Louisiana's Civil Code is 
a monument, but i t  is under seige. 

It  has been from the outset. The sheer weight of the com- 
mon law influence exerted by forty-nine sister jurisdictions, and 
by a federal system operating both above and within the state; 
the effect of historical factors that served simultaneously to cut 
off the flow of doctrinal nourishment from the continent and to 
replace it with the legal literature of the Anglo-American com- 
mon law; the continuing tendency of Louisiana courts to misin- 
terpret, misapply, or simply ignore the substantive provisions of 

i 
the Civil Code; the rapid expansion of the dominion of public 
and private law independent of the Code; the routine extrusion 
of common law legislation by state lawmakers insensitive to both 
civilian drafting techniques and the basic nature and function of 
the Code itself; the predominance of research tools produced by 
publishers geared to common law rather than civil law method- 
ology; the tendency of state law schools to rely on the casebook 
method of instruction even in civil law courses; all these factors 
have exerted-and continue to exert--a corrosive pressure upon 
the core of civilianism in Louisiana law. The effects of this pres- 
sure must always be borne in mind if the consensus reflected in 
the legislative mandate for revision is to be given its effect. I t  is 
preservation, then, that code revision must seek to 
achieve-preservation of the basic civilian character of the 
state's private law. 

Structural Objectives of Code Revision 

Implicit in the very concept of a civil code is the notion that 
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it is intended to endure, to be, "a frame of reference moving in 
time.""' To identify preservation of civilian tradition as a pri- 
mary objective of recodification in Louisiana is to do no more 
than emphasize that fundamental characteristic of the artifact 
itself. For, as the French learned two centuries ago, a civil code 
is more than a collection of legal rules. It  is a t  once the product 
and the embodiment of the civilian perspective, the style that is 
the heritage of the civil law. The code cannot survive the erosion 
of civil law tradition without ceasing to be a civil code, because 
the artifact and the heritage it embodies are inseparable. The 
vulnerability of one is the vulnerability of both. The internal ar- 
rangement of the Code must seek to maximize its resistance to 
the erosive forces which have made Louisiana the hybrid juris- 
diction that i t  is today, and which continue to exert pressure 
toward conformity with the common law jurisdictions that sur- 
round us. Thus, while i t  is still too early to develop a full scale 
blueprint for code revision, we may nevertheless discover in the 
factors which have tended to erode the civil law tradition in this 
state the rudimentary contours of a new design-the particular 
objectives from which a new structure might be deduced. 

The preservationist goals of code revision and the history of 
common law encroachment in Louisiana combine to suggest the 
basic criteria for structural revision: the logical arrangement of 
the civil code should seek to achieve methodological stability, 
pedagogical soundness, and practical utility. 

Methodological Stability 

There can be little doubt that methodology lies at  the very 
heart of the civilian tradition. No other issue has so absorbed 
the attention of scholars debating the proper characterization of 
Louisiana's legal system. The role of the judge, the place of the 
case, the definitional tug-of-war between decisional precedent as 
stare decisis or jurisprudence constante have all figured promi- 
nently in the various "position papers" characterizing Louisi- 
ana's legal system as Anglo-American,"' ~ivilian,'~' or mixed.'@' 

181. Herman, Legislative Management of History: Notes on the Philwophical 
Foundations of the Civil Code, 53 Tul. L. Rev. 380. 385 (1979) [hereinafter cited aa 
Philwophical Foundations]. 

182. E.g., Crebitks, Louisiana Not a Civil Law State, 9 Loy. L.J. 51 (1928); Ireland, 
Louisiana's Legal System Reappmised, 11 Tul. L. Rev. 585 (1937). See also Reeves. The 
Common Law State of Louisiana, 2 Tul. Civ. L.F.., Issue 111 (1974) [hereinafter cited aa 
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History would indicate that the importance given to method- .' 
ological questions is not misplaced. The fate of the Field codealBb 
in the western states teaches us that; under the influence of --m --- 
common law techniques of statutory interpretation, those codes 
have become little more than "glorified statutes," interpreted 
and applied in ways that have completely nullified the effect of 
codification.'n The importance attached to methodological is- 
sues by Louisiana's legal literature indicates for academic circles 
that such issues are pivotal to the broader question of Louisi- 
ana's identity as something other than a common law jurisdic- 
tion. The forces that neutralized the codes of California, Mon- 
tana, and the Dakotaa nag a t  the Louisiana Civil Code, and it is 
eldom, if ever, seriously doubted that the same fate awaits it.ls7 

Structure in codification is "the intellectual mechanism that 
permits one to find his way through the code."'88 The point here 
is that the Code remains a civil code only to the extent that the 
pathways thus illuminated are essentially civilian in character. 
Code structure must encourage reliance upon civilian 
ogy, establishing substantive and spatial relationships within 

Common Law State]. 
183. E.g., Daggett, Dainow, Hebert & McMahon, A Reappraisal Appraised: A 

Brief for the Ciuil Law of Louisiana, 12 Tul. L. Rev. 12, 41 (1937) [hereinafter cited as 
Reappraisal Appraised]; Barham, A Renaissance of the Civilian Tradition in Louisiana. 
33 La. L. Rev. 357, 357 (1973) [hereinafter cited as Civilian Renaissance]. 

184. E.#., Tab. The Role of the Judge in Mixed Jurisdictions: The Louisiana Ex- 
prknee, in The Role of Judicial Deciiiona and Doctrine in Civil Law and in Mixed 
Juriedictians 23 (J. Dainov ad. 1974) [hereinafter cited as Judge's Role]; Tate, Civilian 
Methodology in Louisiana, 44 'I'd L. Rev. 673 (1970) [hereinafter citedzCivilian 
Methodology]. 1 

185. Thie reference is to the code prepared for the state of New York in 1865 by 
 avid Dudley Field. A wdificntion of common law principles, it was adopted by four 
-tern states: California, North Dakota. South Dakota, and Montana. Jolowia, The 

S-%d. L. Rev. 49-rrow, Louisiana 
Codification and Legal Method for State and Nation (pt. 1). 17 Tul. 

402-03 (1943) [hereinafter cited as Louisiana Blueprint]. Although it em- 
than civil law substantive rules, the code nevertheleaa called 

"i  inte r ' . See Jolowia, supra, at  499-500. 
-pro note 1s. at  403. See Jolowia, supra note 1s. at 

500. 
187. There are, of course. mme optimists, most notably Albert Tate and Mack E. 

Barham, two leading civilians who recently left the Louisiana Supreme Court. See Civil- 
ion Renaissance, supm note 183 (Barham); Judge's Role, supra note 184 (Tate). These 
jurists do not question the existence or effect of the pervasive common law influence that 
has been at  work in Louisiann since the Grst Code was enacted. They simply argue that 
the emergence of our hybridism is not the deathknell of our civilian heritage. 

188. Structure, supra note 11, at 697. 
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and between its institutions, and among its divisions, subdivi- 
sions, and units, that to the greatest extent possible force the 
intellect into civilian modes of thought1s* This is not a call for a 
rigid legislative crackdown on the but a simple recogni- 
tion of the obvious: The way the code is organized determines 
how it is used and colors our approach, our perspective, in 
thinking of the law. That is what we mean by a "logical" ar- 
rangement. That is why we demand it in a code. 

What this suggests is an arrangement keyed to the problem- 
solving techniques traditionally utilized in the civil law.'*' This 
arrangement involves both judicial technique and legislative 
style. To the civilian, the code is central and controlling. The 
civil law judge turns always to the code, seeking first to identify 
and interpret the controlling provisions. He invokes an elaborate 
interpretive machinery in this process, bending it to the search 
for the true significance of one relevant text.'*' Though prior de- 

and influential in this process, they are not 
he code and thereby insulate the decision- 

conceptualization of the law.'*8 

169. See id. at  700-01. See, e.g., Morrison. The Need for a Revision of the Louisi- 
a m  Civil Code, 11 Tul. L. Rev. 213, 234 (1937) [hereinafter cited as Need jor Revision]: 
" P h  b not important for itself, but its purpose should be to organize the materials of 
the law amrding to baeic directives into a systematic pattern designed to indicnte insti- 
tutional interrelations, and thua impart unity, clarity and homogeneity to the docu- 
ment" (Footnotes omitted). Thi b alao Professor Morrow's point in Approach. supra 
note 5, at 487-88. 

190. See Need for Revision, supra note 169, at  237: "The purpose of a code ia to 
announce legislatively legal rules and principles, to establish legal institutions and to 
sanction, regulate and delimit the sphere of juridical activity . . . ." 

191. For a detailed summary of the civilian method bv a c i v i i i  urist, eee Louisi- 
ana Blueprint, supFi60te 185, at  548-56.=desc~iption b excerp&I and quoted in 
Civilian Methodology. supm note 184, at  674-76. 

192. Louisiana Blueprint, supra note 185, at  549. Morrow sketches the interpretive 
process as follom: 

Regard will be had to the Languege of the text and the sense it conveys, the 
influence of other articles, consideratiom of textual arrangement of the Code 
as unit, historical factom, the clarifying effect of the motifs on obeeure 
psssages, and the allowable arenu within which the legislator has indicnted that 
judicial distinction may be used in taking account of special factors. The whole 
import of the process is the ascertainment of the genuine significance of the 
Code tert. 

Id. (footnotes omitted). See David L de Vries, supra note 44. at  87-99. See also Com- 
ment, Litigation Preclusion in Louisiana: Welch v. Crown Zellerbach Corporation and 
the Death of Collateml Estoppel. 53 Tul. L. Rev. 875. 898 n.159 (1979). 

supra note 185, at  550-52. For an interesting diecuaeian 
doetrine of jurisprudence constante in Louisiana. eee 

F 



TULANE LAW REVIEW 

Where this search proves fruitless, the civilian judge neverthe- 
less maintains his focus on the code. He reasons from the social 
and legal perspective embodied in the code, projecting the 
plasma1M of the code's organic harmony onto a situation not 
precisely covered by the legislative scheme.le8 But the code re- 
mains the central point of departure for his analogy, and the 
ultimate goal of his interpretation remains the same: to find and 
properly apply the controlling legislative concept~alization.'~ 
Where the code provides no solution, either directly or by anal- 
ogy, the judge faces the unprovided-for case.'" Here his inter- 

freedom expands, and begins to approach the full rule- 
or conceptualizing power of the common law judge.len 

even here, is never absolute, however; for the code 
delimits the extent of his discretionlW and establishes the frame- 

Reeves, Common Law State. supra note 182. at  11-19. 
194. "Plasma" is Profesaor Baudouin's word: "A code is apparently complete in 

ay that, in spite of its division into books, chapters. 
t permeates it totally." Baudouin, The Influence of 

the Code Napoleon. 3 v. 21. 22 (1958) (emphasis added) [hereinafter cited aa 
~ ~ p ~ e n c e ] .  Mr. Justice Douglas might have said "penumbra" instead of "plaama" See 
Griswold v. Connecticut. 381 U.S. 479, 483 (1965). It is perhaps a significant difference. 
Certainly, it is provocative. Consider, for example, what the subtler distinctions between 
t h e  words suggest about the differences between the civil law and common law per- 
spectives on legislation. 

195. L o u i s i a ~  Blueprint, supm note 185. at  552: 
In the absence of a controlling Code text, the civilian judge by no means 

drafted Codes have what the 

197. Id. at 554. See id. at 554-56. See genemlly Franklin, Equity in Locrisiam The 
Rnle of Article 21.9 Tul. L. Rev. 485 (1935); Stone, The So-called Unprouided-for Case, ---- - ., - 

53 Tul. L. Rev. 93 (1978). 
198. L o u i s i a ~  Blueprint. supra note 185. at 554. 
199. See, e.g., La Civ. Code art. 21: "In all civil matters, where there is no express 

law, the judge is bound to proceed and decide according to equity. To decide equitably. 
an appeal is to be made to natural law and reason, or received usages, where positive law 
is silent." Compare id. with Schweizeriache Zivilgesetzbuch [ZGB], Code civil suisse 
[C.C.], Codice civile svizzem [Cod. civ.] art. 1 (quoted in Stone. The So-Called U n p m  
uided-for Case, 53 Tul. L. Rev. 43, 103 (1978)): 

The Code applies to all legal questions for which it contains a provision in its 
terms or its exposition. If no command can be taken from the statute, then the 
judge shall pronounce in aceordance with customary law, and failing that, ac- 
cording to the rule which he as a legislator would adopt. He should be guided 
therein by approved precept and tradition. 

See id. at 103-04; Morrow, L o u i s i a ~  Blueprint, supra note 185, at 554. For an interest- 
ing history and analysis of the jurisprudential application of article 1 of the Code civil 
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work for his decision.a00 Furthermore, the resolution thus 
reached is prevented from becoming a true judicial conceptual- 
ization, a judge-made rule of law, by the absence of stare decisis. 
The judge-made rule, unable to reach into the future to bind 
judges in subsequent decisions, is little more than an ad hoc ar- 
bitration of a particular dispute." 

Implicit as corollaries to the foregoing methodology are cer- 
tain elements of legislative style. As Professor Morrow noted, 
"Generalization is the soul of civilian codifi~ation.'~~' To the ci- 
vilian, the legal rule is designed to operate at an optimum level 
of abstraction. This level may be seen as a point of equilibrium 
between the broad generality of the ordering legal principle and 
the extreme particularity of the concrete resolution of an indi- 
vidual dispute.'0s A rule too general is over inclusive and cannot 
provide practical guidance or sufficient predictability; a rule too 
particular is too exclusive, and leads to rigidity, and obaoles- 
c e n ~ e . ' ~  This point of equilibrium is not fixed. It varies accord- 
ing to the substantive content of the rule itself and to the pod- 
tion the rule occupies in the overall legislative scheme.a06 Thus, 
certain branches of the law which demand a high degree of pre- 
dictability, such as successions, property, and prescription, 
would seem to demand a relatively low level of abstraction-and 
the pertinent legal rules, therefore, should be relatively detailed 
and partic~larized.'~ As we suggested in our discussion of the 
Ethiopian Code, other areas, such as the law of quasi-delicts, re- 
quire individualized judicial resolutions based primarily upon 
factual variables. And as Professor Morrow showed, such areas 

suisse, see J. Mayda. Francois &y and Modern Juriap~dence 31-64 (1978). 
200. See the diacuasion of Francois &ny's methodology in Locrisia~ Blueprint. 

supra note 185, at  554-56. Compare id. with Mayda, supra note 199, at  1-29. 
201. Louisiana Blueprint, supra note 185. at  555; see Mayda, supra note 199. at  

28. 
Judge Tate, in asswing Morrow's poeition, notes that Morrow's lament for the de- 

mise of civilian methodology in Louia ia  waa perhaps unduly pessimistic. Judicial tech- 
nique in Louisiana differs, says Tate, "subtly but ensentially" from that utilized in the 
common law, Civilian Methodology, supra note 184, at 677, and need not be seen aa a 
retreat from the methodology outlined and advocated by Morrow. Id. at 679-80. 

202. Approach, supra note 5, at 487. 
203. David & Brierley. supm note 29, at 88-89. 
204. Id. 
205. Id. a t  89; Structure, supra note 11, at  701-03; Approach, supra note 5, at  486, 

488. 
206. Approach, supm note 5, a t  188. See David & Brierley, supra note 29, a t  89. 
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demand a relatively high level of abstraction-and thus the per- 
tinent legal rules should provide relatively broad guiding stan- 
dards for the exercise of judicial dis~retion.~~' Similarly, the or- 
ganizational scheme of the artifact as a whole establishes a clear 
logical interdependence among the institutions and provisions of 
the civil code. An important aspect of that interdependence is 
the rapport between the general and the parti~ular. '~~ The opti- 
mal level of abstraction for any given rule cannot be fixed with- 
out reference to its logical position vls-h-vis the provisions and 
institutions which precede and follow it. Thus, the logical rela- 
tionship between "sales" and "conventional obligations" will de- 
mand that the former be relatively more particular, and the lat- 
ter relatively more general.'- These observations emphasize the 
fundamental point of this discussion: the close relationship be- 
tween code structure and civilian methodology. The two are in- 
separable: when one is struck the other rings; when one erodes, 
the other must collapse. But by the same token, the logic of each 
informs the logic of the other, and by manipulating structure, we 
can reemphasize and strengthen the methodology upon which 
our civil law tradition depends. 

Expressed in terms of methodological stability, the broad 
structural objectives of recodification are easily summarized. If 
the civil law method is to be preserved it must be as clearly de- 
lineated as possible. TO a great extent, such a delineation might 
well be expressly embodied in a revised preliminary titlesa0 
which sets forth the acceptable limits of judicial activity and the 
general framework for the interpretation. For Professor Franklin 
the current preliminary title is supremely important: it permits 
extension of code provisions, and sketches the organizational 
logic of the substantive rules which follow."' The number and 

207. Approach, supra note 5, at 488. See David & Brierley, supra note 29, at  89. 
208. Structure, supra note 11, at 702; see id. at  700-03. 
209. Id. at 702. 
210. The Preliminary title compriaea articles 1 through 23 of the Louisiana Civil 

Code of 1870. 
211. Approach, supm note 5, at 48889. Profeasor Morrow stresses the importance 

of guiding judicial activity by legislative conceptualization: 
[Bjy means of Codes the legislator was not binding judges to invariable action 
in all aituationa, but rather, by meana of language and its arrangement, indi- 
eating allowable areas for individwliurtion, areas within which judges are free 
to t d e  account of special factors. . . . [Tlhe foremost problem of the legal 
order [is] accurate delimitation of those areas for the proper exercise of judicial 
discretion. 
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arrangement of boob, and of the divisions and subdivisions 
within each book, .could supplement the express provisions of 
the preliminary title by utilizing the general-to-particular ar- 
rangement implicit in civilian methodology, and by juxtaposing 
institutions and provisions in a manner designed to call atten- 
tion to the logical interrelationships involved."' The redactor's 
art can be used to fix both the optimal level of abstraction in 
light of the substance and the logical positioning of the various 
provisions, and to determine the kind of interpretive discre- 
tion-factual or legal-that is to be left to the courts."' 

Pedagogical Soundness 

Almost by reflex, civilians shy away from the suggestion 
that the civil code performs legitimate pedagogical functions. 
"The law commands," says L'Hospital in a traditional positivis- 
tic maxim, "it is not made to instruct, and it has no need of 
con~incing.""~ The code is legislation, not doctrine, not a text- 
book on the civil law. That maxim emphasizes the fundamental 
division of labor between legislation and doctrine in the civil 

Lorr i s ia~  Blueprint. supra note 185. at  55-56 (footnotes omitted). 
212. See text at notes 191-201 suDra. 
[Wle are by no meana saying that the code consists of a simple juxtaposition of 
institutions . . . . [Tjhe concept of "code" and the apirit that pewaden it 
emerge to provide the intellectual mechanism . . . . Thii mechanism consists 
mainly in the methods of reasoning . . . and, secondarily in the notions of in- 
terdependence between the articles. 

The civil code is one and only one law; it ia a whole built on "n" articles, 
each eseential to the whole. "The civil code is a well ordered monument, whose 
deaign and outlooks have a meaning. Beyond this apparent arrangement, there 
exist implicit and changing coordinations, a deep life, hidden feeling8 and con- 
ceptions which are the h e  cement of the l e d  ~rovision- " " . .-,a. 

Structure, supra note 11, at  700-03, quoting J. Ray, Eesai aur la S t ~ c t u r e  Logique du 
Code Civil hancais (1926) (translation by Professor Levasseur). Both Morrow and Mor- 
rillon strongly urged adoption of the German model's General Part. Need for Reoision, 
supra note 189, at  234-35; Approach. auDra note 5. at  487-88. 

.. 
213. See Approach. s u p 4  note 5. at  488. It is iuggeated that the redactor can con- 

trol the exercise of judicial d i t i o n  not only by exprena delimitations and the implicit 
framework established by the arrangement of provisions, but also by the very nature of 
the determinations he leaves to the judiciary. For inatance, by incorporating a standard 
of "good faith" into a given proviaion, the redactor may thereby limit the interpretive 
discretion of the judge to the = n W y  factual question of whether good faith is pre- 
sent. By llo doing, the rednctor effectively immunizaa the code provision against judicial 
amendment. See, e.g., La. Civ. Code art 520. 

214. Need for Revision, supra note 189, at  241. See id. at 239-41; de la Morandikre, 
P r e l i m i ~ r y  Report of the Civil Code Reform Commission of France, 16 La. L Rev. 1, 
25, 26-27 (J. Dainow trana 1955). 
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law and reflects the fear that confusion of the two may weaken 
the primacy of legislation as a source of law."" But to concede 
that point is not necessarily to deny the code a legitimate role as 
an instrument of education-particularly in a mixed jurisdiction 
such as Louisiana. The inclusion of doctrinal materials in the 
Louisiana Civil Code has long been a source of complaint. But 
even the Old Guard purists could not agree on the extent to 
which such material should be excised. James Morrison, for in- 
stance, cited the whole of the Preliminary Title as objectiona- 
ble."@ Clarence Morrow, on the other hand, felt that title should 
be expanded and argued strongly for detailed doctrinal discus- 
sions in the exposk des motifs of the new revi~ion."~ As a practi- 
cal matter, recognition of sound pedagogy as a major considera- 
tion in the structuring of the Revised Civil Code seems almost 
inevitable. As Professor Franklin has noted, the Code has always 
sfpIed as an instructional tool: 

It can be ventured that the draught of the Year VIII met colo- 
nial demands better than the Code Civil Fran~ais itself be- 
cause the draught of the Year VIII was more pedagogic. The 
Louisiana Civil Code today has 3556 articles, as against 2281 of 
the Code civil. The difference in the length of the two codes 
was a difference, in no small way, between a code that was a 
code, and a code that was a code, a law school and doctrine all 
at once.'la 

The emergence of the major law schools of the state and the 
development of an ever-deepening pool of accessible doctrinal 
works have mitigated the need for so virtuoso a performance by 
the Civil Code, but the need has not been totally satisfied. The 
continuing vulnerability of the civil law tradition in Louisiana 
and the preservationist approach it demands of the recodifica- 
tion process are sufiicient authority for such a proposition."' 

215. Need for Reuision. supra note 189. at  237. 
216. Id. at  241. 
217. Approach, supra note 5, at  484-89. 
218. Franklin, Some Obseruatio~ on the Influence of French L a w  on the Early 

Ciuil Codes of L o u i s i a ~ ,  Le Droit Civil Francais-Liwe-souvenir des Journ6es du droit 
civil francais 841 (Bamau de Montrhl 1936). 

219. Professor Louis Baudouin has made this point directly: 
It has been contended by Professor Morrison that the whole preliminary title 
of your Code was "[O]bjectionable as doctrinal, and was excluded from the 
French Civil Code for that reason . . . ." In ao far as this statement expresses 
a measure of regret on the part of the eminent Profesmr, I do not share his 
regret on that very point. In all deference, I think that this statement in the 
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This is not to say that doctrine and legislation should be 
viewed as one and the same, or that the former should be in- 
cluded in the provisions of the code itself. On the contrary, 
much of the doctrinal material suggested by Professor Mor- 
row,- should be relegated to the expose des motifs. What we 
suggest is that the legitimate pedagogical functions of the code 
be recognized and taken into consideration during the revision 
process. This may involve no more than a recognition that the 
achievement of clarity in the logical arrangement of code provi- 
sions, the structuring of methodologically sound relationships 
among legal institutions, and the realization of the ultimate 
preservationist objectives of recodification all, to a great extent, 
are pedagogical in nature. To preserve, the code must teach-or, 
perhaps more accurately, it must augment the  process of civil- 
ian legal education."' The design and the order that are to in- 
form the conceptualization of the private law of Louisiana 
should be approached with due consideration for both the edu- 
cator's experience and his needs. Those who teach in the civil 
law curricula of the state's law schools have faced the problems 
of presenting the institutions of the Code in perspective, of em- 
phasizing the subtle interrelationships that are the essence of 
the total tapestry. The order and number of books should reflect 
that experience. 

Practical Utility 

Practical utility is undeniably a sine qua non of effective 

preliminary title of your Code has, consciously or not. set up a barrier wainst 
the intrusion or attempted intrusion of any other legal system into hisiana. 
This statement in your Code, in my humble opinion. has contributed to the 
maintaining of your entire Code by-nerving as a self-defense mechanism in a I 

country which is surrounded by the Anglo-American common law world. There 
is no doubt that such a statement wan not necessary in the French Code. due 
to the political unity of France, but it seems to me that it has ita real impact 
on the whole fate of your codification. 

: 1 > ,  
Influenee. supra note 194, at 24. 

220. Approach. supra note 5. a t  484-89. 
221. The central role of education in the preservation of civilian tradition in Loui- 

siana seems obvioua. In one of the most emotional statementa of the preservationist posi- 
tion to be found in the legal literature of Louisiana. Abbott Reeves places the future of 
the civil law tradition wholly in the arms of education, calling for more rigorous law 
school curricula (required courses in civilian methodology and the French l a m e ) .  the 
establishment of a graduate school of civilian techniques for Louisiana judges, and the 
expansion of opportunities for academic doctrinal writing. Common Law State. supra 
note 182, at 20-33. 
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codification. This proposition is implicit in the concept of a civil 
code. The problem with the proposition is that it is so funda- 
mental-and so broad-that it offers little real guidance to those 
who would seek to use it as a criterion for reordering the Civil 
Code. Of course the Code must work; the question is how? 

At bottom, considerations of practical utility are inseparable 
from the methodological and pedagogical functions outlined in 
the preceding sections of this paper. Only the emphasis is differ- 
ent. By stressing practical utility as a structural objective of 
code revision, we remind ourselves that the code must ultimately 
function in what practitioners and law students are apt to call 
the "real world." Supercilious as that distinction might seem to 
many academicians, it nevertheless suggests the necessity for 
balancing the impulse toward civilian purity against the practi- 
cal realities of the legal system as it currently exists. That 
awareness reflects the ever-present tension between the idieal 
and the real, between folklore and practice,"' that for decades 
has haunted Louisiana's civilians like a recurrent nightmare. 
Much, if not most, of the attention that has been focused upon 
code revision, and the characterization of the state's legal system 
has involved, at bottom, an attempt to alleviate that tension. 
Over time, the contours of that debate have changed,llS but its 
essential purpose remains the same: to locate for a mixed juris- 
diction the point of equilibrium between the countervailing im- 

222. See J. Merryman, supra note 44, a t  43-49. A discussion of the tension between 
folklore and practice in the civilian tradition appears in Herman, Bwk Review, 22 Loy. 
L. Rev. 417.420-28 (1976) (The Role of Judicial Deeiiions and Doctrine in Civil Law and 
in Mixed Jurisdictions (J. Dainow ed. 1974)) [hertinafter cited as Dainow Review]. 

223. As h a  been noted, the position8 originally staked out by the participants in 
the debate were somewhat extreme. Professor Ireland called upon Louisiana's legal 
scholars to face the cold and bitter fact that their invocations of civil law tradition repre- 
sented little more than hollow chauvinism. Ireland. Louisiana's Legal System Reap- 
praised, 11 Tul. L. Rev. 585 (1937). For a more recent expression of a similar position, 
see Fleming, Book Review, 26 Am. J .  (-hmp. L. 673, 673 (1978) (F. Stone, Tort Doctrine 
(La. Civ. L. Treatise vol. 12, 1977)). Profeaaor Morrow perhaps best exemplifies the con- 
trary view, calling for civilian purity in Louisiana and, indeed, suggesting the exportation 
of civilianism to both the federal and state legal systems throughout the nation. Louisi- 
ana Blueprint, supra note 185. a t  572. Mort recently. Abbott Reeves has advocated a 
revitalization of the civil law in Louisiana in terms suggesting his sympathy with the 
purists' psition. Common Law State, supra note 182. Of late, however, the state legal 
system has been recognized more frequently as mixed rather than as purely civilian or 
Anglo-American. What remaina of debate now has a finer focus: What is the appropriate 
balance between the civilian and Anglo-American concepts and techniques that now co- 
exist and vie for supremacy in the mixed legal system of this state? 
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pulses toward re-establishing civilian purity and surrendering to 
the common law. 

The designation of practical utility as a structural objective 
of recodification is thus meant to emphasize the role of code re- 
vision as a process of mediation between opposing impulses."' 
In that light, the revision process can be seen as requiring. at  the 
threshhold, the resolution of fundamental 

any, should be made bet 
legislation"? What, in ess 
Louisiana as a mixed j 
bated in the legal literature of this state, have never been fully 
resolved as a matter of affirmative public policy. Now, however, 
they must be. Before we can achieve the basic preservationist 'I 

objectives of code revision-including methodological stability 
and pedagogical soundness-we must know with fair precision 
just what it is we seek to preserve. This involves nothing less , I  \ I : , ,  

than the principled recharacterization of the legal system as a . , 

whole-a recharacterization that will provide substantive con- 
tent to the term "mixed jurisdiction," and relieve the tension ' I  i s ;  

between folklore and practice that has long muddied the doctri- ~ , i / '  
nal waters of this state. While a full development of that 
recharacterization far exceeds the ambitions of this paper, it is 
at least possible to briefly sketch the general contours of the me- 
diation process by which the threshhold questions of policy 
might be resolved. 

The suggested resolution requires a continuing awareness of 
the unique characteristics of Louisiana as a mixed jurisdiction 
when viewed against the backdrop of the folkloric elements of 
the parent legal systems. Perhaps the most fruitful illustration 
of the appropriate perspective can be found in a brief examina- 
tion of the doctrine of separation of powers as it might color the 
resolution of the basic policy questions identified above. 

224. We might describe the original debate, see note 223 supra, as a polemic be- 
tween those who would attack fact in the name of tradition and those who would attack 
tradition In the name of fact. The more recent consensus can thus be seen as an emerg- 
ing polemic between those who would exalt either fact or tradition to the exclusion of 
the other, and those who would mediate between the two. See Damow Review, supra 
note 222, a t  420. 
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Portalis noted, it is the fundamental task of 
civilian legislation to establish general principles of law, 
#'f&conds en consequences, " from which particular applications 
might be deduced.'- Thus, the civilian model presents the now 
familiar division of labor between the judge and the legislator. 
"There is a legislative skill as well as a judicial skill, and the two 

11 /'me quite distinct. The skill of the legislator is to discover the 
I principles in each area which most conduce to the common weal; 

I the skill of the judge is to put these principles into action 
. ."'se As has been noted, however, common law tradition 

is almost the converse of that embodied in the civil 1 

Not surprisingly, therefore, the judicial approach to s d u -  
tory construction in the two traditions differs significantly. The 
Anglo-American mind has traditionally viewed legislation as ad 
hoc enactments designed to alleviate a particular social or eco- 
nomic mischief.a43 Anglo-American empiricism, in combination 
with a conception of the decisional common law as a seamless 
web, inevitably reacts with suspicion to such enactments-the 
common law judge begins to sense that legislation is itself a kind 
of mischief, a nagging disturbance of "the lovely harmony of the 
Common Law.""' Thus, rules of statutory interpretation evolve 
that reflect the judges' conviction that the mischief of legislative 
interference should be confined within a narrow compassu6 and 
statutes in derogation of the common law (as indeed nearly all 

238. Portalis, Discours Rkliminoire, in Fenet. supra note 14, at 470. 
239. Portalis, Discours Pdliminoire, in Fenet, supra note 14, at 475, translated by 

T. Weir in Zweigert & Kotz, supra note 226. at 83. See the translation by S. He- in 
,do Portalis. suora note 9, at 772. -"-- - - - . . 

226, at 266-67; see note 237 supra and accompa- 

supra note 226. at 82. See 
0L.o Zweigert & Puttfarken, Statutory Interpretation-Civilian Sty&, (11 Tul. L. Rcv. 
7M 708-09 (1970) (hereinafter cited as Civilian Interpretation]. 

J 
. . .  '--'%. 

Zweigert & K6tz, supra note 226. at 268-69. 
244. Id. at 269: "The judges saw statutea as being an evil, a neceasmy evil, no 

doubt, which disturbed the lovely harmony of the Common Law . . . ." 
245. F. Pollock. Essays in Jurisprudence and Ethics 85 (1882). 
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statutes ares4*) are strictly construed and limited to only the 
particular situations they are unquestionably designed to ad- 
dress.a47 This is so even in the face of the most comprehensive of 
legislative schemes. If the particular facts before the court do 
not fall within the unquestionable coverage of the legislation, 
the judge will turn away from it, back to the general principles 
of the common law."8 He has no fear of the legislative gap, the 
unprovided-for case. He relishes it. For he is working with a 
safety net; when he falls through the superstructure of the legis- 
lative scheme, he lands safely in the seamless web of the com- 
mon law. 

Civil law tradition presents a model that is diametrically op- 
posed to the description above. To the civilian judge, a body of 
law is by definition legislative in character; he is in real partner- 
ship with the legislator, his function complementary rather than 
an tag on is ti^.^'^ Unlike his brother in the common law, his im- 
pulse is to avoid the legislative gap. His methodol~gy'~~ reflects 
his view of legislation as the fountainhead of predictability in 
law: no matter how much he engages in judicial lawmaking, he 
does it for the sake of the integrity of the legislation and the 
legislation is always his ultimate justification. For the civilian 
judge, there is no safety net. There is only the superstructure of 
the legislative scheme-the legislation, its animus, the plasma of 
the civil code-and beyond that, void. 

The correlative to these vastly differing judicial approaches 
to legislation in the two traditions is an equally divergent ap- 
proach to legislative drafting. Common law legislation, designed 
(as we have noted) to address specific ills, and subject to the 
"vigilant skepticism" of the common law judge, is necessarily 
characterized by extreme particularity and pr~lixity.'~' Civilian 

246. See notes 233-35 supra and accompanying text. 
247. Zweigert & Kotz, supra note 226. at 269. 
248. Id. 
249. Id. See text at note 239 supra. 
250. See notes 192-201 supra and accom~anvine text. 
251. E.g., Zweigert & KBG, supra note 2i6, a t  270: 
Continental 0 b s e ~ e r s  are struck by the pedantic and 
[common law] statutes deal with the simplest matters, obviously so as to make 
it more difficult for the judges to get round them: where a continental legisla- 
tor would be satisfied with a single comprehensive notion, the English legisla- 
tor, simply in order to bind the judges, will use five specific terms, without 
adding anything to the meaning. 
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legislation, on the other hand, imbued with the codifiers' per- 
spective, subject to interpretive techniques developed for the 
construction of civil codes-techniques, that tend to expand 
rather than restrict the scope of its applicationaba-is character- 
ized by abstraction and compression.abs 

In their respective traditions, civil law and common law leg- 
islators, like civil law and common law judges, perform quite dif- 
ferent functions. Those functions are only roughly comparable. 
As Zweigert and Puttfarken have suggested, the differences in 
those functions may well exceed the similarities: 

A code is . . . "a general act intended as a unified coverage of 
its subject matter"; its common law counterpart would not be 
any single statute but rather the whole body of case authority 
pertaining to the entire field of law which in a civil law system 
is covered by a code. The proper object of comparison for the 
civil law methods of code interpretation is not the common law 
system of statutory interpretation but rather the methods of 
legal reasoning from precedents, the techniques of case law, the 
ways of distinguishing cases, of determining holdings and dicta, 
of ascertaining the ratio decidendi of previous cases, and thus 
finally distilling the rule of law . . . .'M 
Against this backdrop of folklore elements the legal system 

of Louisiana must be viewed, and ultimately defined, if a princi- 
pled structural revision is to be achieved. As a practical matter, 
judicial and legislative methodologies in Louisiana oscillate be- 
tween the poles embodied in the civil law and common law ide- 
als. Legislation ranges from the most abstract and generalized of 
code provisions to the most caeuktic and prolix of statutory en- 
actments. Legislators function both as the guardians of predict- 
ability, and as derogators from the "common law." Judges in- 
voke both Portalis and Williston. The dominant image of the 
legal system is the schizophrenic, not the hybrid. 

Neither methodological stability nor pedagogical soundness 
can be achieved without the prior resolution of the fundamental 
policy questions that exemplify that schizophrenia. The invoca- 

252. Ciuilian Interpretation, supra note '242. at 706-08. 
253. E.g., David & de Vries, aupm note 44, at 81-84. Thia is true even of what we 

have termed "statutory" (i.e.. non-codnl) legislation in the civil law, that is direded to- 
ward specific ills. Id.; Ciuilian Interpretation. supra note 242, at 708. 

254. Ciuilian Interpretation. supra note 242, at 708-09 (footnotes omitted). 
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tion of practical utility as a structural objective of code revision 
is intended to warn against a facile and fundamentally chauvin- 
istic adoption of either tradition's ideal. Purity is not necessarily 
responsive to the ultimate preservationist objectives of the revi- 
sion effort. A code must be grounded in experience. In Louisi- 
ana, that experience is neither purely civilian nor purely Anglo- 
American. The rigid separation of powers doctrine that informs 
the civilian ideal has never had currency in Louisiana. Yet there 
is in our tradition a civilian impulse against the common law 
ideal, and toward systematic legislation, codification, and its im- 
plicit methodologies. 

Code revision demands, at  the outset, a principled 
recharacterization of the legal system of the state. That 
recharacterization will, in all likelihood, entail describing a sys- 
tem that is truly mixed-a hybrid that embodies aspects of both 
parent traditions. Whatever description emerges, the new code 
must embody a workable resolution of the basic policy questions 
that are still unanswered in this state. At a minimum, it must 
implicitly describe the legislative and judicial functions, delimit- 
ing the rule-making powers of each in light of the mixitk of the 
Louisiana experience. I t  must implicitly balance the relative le- 
gitimacy and strength of legislation, jurisprudence, and doctrine 
as sources of law in a mixed jurisdiction. I t  must contain, as part 
of its implicit doctrinal foundation, a clear sense of the differ- 
ences between "code" and "statutory" legislation and the rela- 
tive position of each as sources of law, as subjects of judicial in- 
terpretation, and as products and objects of legislative action. 

This process of mediation is a first necessary step in the 
procesa of recodification. As T.B. Smith has put it: "We must 
make sure not only of where we wish to go, but also of where in 
fact we stand."a66 

255. T.B. Smith, The Preseruation of the Ciuilian Tradition in Mixed Jurisdic- 
tions, in Civil Law in the Modem World 3, 25 (A. Yiannopoulos ed. 1965). 


