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INTRODUCTION

The subject of code revision has received a great deal of
attention in Louisiana, much of it designed to urge revision of
the Louisiana Civil Code of 1870.'! The revision is now under-

* Associate Professor of Law, Tulane University. M.A. 1965, J.D. 1969, Tulane
University.

** B.A. 1970, Centenary College of Louisiana; J.D. 1980, Tulane University. The
authors wish to thank Professor David Combe, Librarian, Tulane School of Law, for his
guidance through pre-Revolutionary French sources, Thomas Stadnik for his invaluable
research assistance, Professor Jean-Louis Baudouin of the University of Montreal for his
helpful criticism of an earlier version of this article, Professor William Crawford, Direc-
tor, Louisiana State Law Institute, and Terry Ryder, Research Coordinator of the Insti-
tute for their encouragement and support.

1. Even a partial bibliography is substantial. See, e.g., Baudouin, The Influence of
the Code Napoleon, 33 Tul. L. Rev. 23 (1958); de Grasperi, El Futuro de la Codificacién,
29 Tul. L. Rev. 223 (1955); Fabre-Surveyer, The Future of Codification with Regard to
the Execution of Wills, 29 Tul. L. Rev. 210 (1955); Hartkamp, Civil Code Revision in the
Netherlands: A Survey of Its Influence on Dutch Legal Practice, 35 La. L. Rev. 1059
(1975); Herman, Command Versus Purpose: The Scylla and Charybdis of the Code
Drafter, 52 Tul. L. Rev. 115 (1977); Herman, Legislative Management of History: Notes
on the Philosophical Foundations Of the Civil Code, 53 Tul. L. Rev. 380 (1979); Hood,
The History and Develop t of the Louisi Civil Code, 33 Tul. L. Rev. 7 (1958);
Hubert, Technigues Used in the Revision of the Code of Practice, 33 Tul. L. Rev. 153
(1958); Jolowicz, The Civil Law in Louisiana, 29 Tul. L. Rev. 491 (1955); Lawson, Some
Reflections on Sales and Civilian Methodology, 44 Tul. L. Rev. 750 (1970); Levasseur,
On the Structure of a Civil Code, 44 Tul. L. Rev. 693 (1970); Maillet, The Historical
Significance of French Codifications, 44 Tul. L. Rev. 681 (1970); Morrison, Legislative
Technique and the Problem of Suppletive and Constructive Laws, 9 Tul. L. Rev. 544
(1935); Morrison, The Need for a Revision of the Louisiana Civil Code, 11 Tul. L. Rev.
213 (1937); Morrow, An Approach to the Revision of the Louisiana Civil Code, 23 Tul.
L. Rev. 478, 10 La. L. Rev. 59 (1949); Morrow, Civilian Codification Under Judicial
Review: The Generality of “Immorality” in Louisiana, 21 Tul. L. Rev. 545 (1947); Mor-
row, Current Prospects for Revision of the Louisiana Civil Cade, 33 Tul. L. Rev. 143, 6
La. B.J. 247, 236 La. 85 (1958); Morrow, Louisiana Blueprint: Civilian Codification and
Legal Method for State and Nation, 17 Tul. L. Rev. 537 (1943); Morrow, Louisiana
Criminal Code of 1942—Opportunities Lost and Challenges Yet Unanswered, 17 Tul. L.
Rev. 1 (1942); Morrow, The Future of Codification in Louisiana, 29 Tul. L. Rev. 249
(1955); Morrow, The 1942 Louisiana Criminal Code in 1945: A Small Voice from the
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way;? several parts of the new code have a!ready bee?n enac.ted:
and others, complete in projet form, await legislative action.
Despite these successes, one suspects that the current status of
the revision effort in Louisiana would be less than satisfactory to
the civilians who first urged the undertaking. Although Fhe revi-
sion is occurring, it has not been the ordered process its early
advocates envisioned.® Blueprints for revision, unveiled decades

. L. Rev. 483 (1945); Morrow, The Proposed Louisiana Criminal Ct'Jde—An
S;ﬁo:tir::; and a Challenge, 15 Tul. L. Rev. 415 (1941); Niboyet: La Question d’un
Nouveau Code Civil en France, 29 Tul. L. Rev. 254 (1955); Rabel, I_’rwate Laws of West-
ern Civilization, 10 La. L. Rev. 1, 107, 265, 431, 449 (1959); Smith, A Proeosed dee
Revision on Tort Liability, 10 La. L. Rev. 253 (1950); Smith, Law Reform in a Mixed
‘Civil Law' and ‘Common Law’ Jurisdiction, 35 La. L. Bev. 927 (1975); Trudel, The
Usefulness of Codification: A Comparative Study of _Quasx-(?o_ntract, 29 Tul. L. Rev. 303
(1955); Tucker, The Code and the Common Law in 'Loux_smna, 29 Tul. L. Rev. 739
(1955); Tucker, Tradition and Technique of Cod;ﬁcatwn.lnl Th.e Modern ‘Worlfi: The
Louisiana Experience, 25 La. L. Rev. 698 (1965); Tunc, Limitation on Codification—A
Separate Law of Traffic Accidents, 44 Tul. L. Rev. 757 (1970); Tul.'lc., The Grand Out'-
lines of the Code Napoleon, 29 Tul. L. Rev. 431 (19.55); Walton, Cwll.ngea and their
Revision. Some Suggestions for Revision of the Tltle_ j‘O[ Ownership”, 1 S.L.Q. 95
(1916); Zengel, The Real Actions—A Study in Code Reumon,. 29 Tul. L. Rev. 6.17 (1955.).

9. The mandate for revision of the 1870 Code was delivered by the legislature in
1948. 1948 La. Acts, No. 335. The actual work of revision, however, .was not undertaken
until the mid-1960's. La. State L. Inst., Biennial Report to the Legislature (1968). The
Institute’s charter appears in La. Rev. Stat. Ann. §§ 24:201-:20? (W.est 19.50).

3. Book IIl, Title VI of the Civil Code, dealing with matrimonial r.eglmes, was en-
acted by 1979 La. Acts, No. 709. A new Chapter 4, dealing with. t.he marital port..u.)n, was
added to Book III by 1979 La. Acts, No. 710. Book II of .the Civil Code, comprising the
property law of the state, was enacted in revised form in five separat? acts: 1976 La.
Acts, No. 103 (Title III, Personal Servitudes); 1977 La. Ac!.s, No. 169 (Title VI, Bounda-
ries); 1977 La. Acts, No. 170 (Title V, Building Restrictfons); 197.7 La. Acts, No. 514
(Title IV, Predial Servitudes); 1978 La. Acts, No. 728 (Tltle. I Thlngs);.1980 La. Acts,
No. 150 (Title XI, Partnership). Title II of Book II, dealing with Ownership, was enacted

. Acts, No. 180. )
b 1379';1 Aportion of the Code dealing with Obligations has'b.een complete(! in projet
form. Litvinoff, Consumer Protection and the Civil Code: Louisiana Perspective, 10 Re-

éné Droit 24, 25 (1979). -
i genzr:rl:p::e, e.g., Morrow, An Approach to the Revision o[ the l.,ouisiana Civil
Code, 23 Tul. L. Rev. 478, 10 La. L. Rev. 59 (1949) [hereinafter cited, with refer?l?ee to
23 Tul. L. Rev. 478 only, as Approach], with Morrow, Current f’mspectf for Revision of
the Louisiana Civil Code, 33 Tul. L. Rev. 143 (1958) [hereinafter cited as Current

cts).
P’O'-;F:e tﬁl]'st article, Approach, supra, was an address delivered to the Louisinn:a Sta.t.e
Law Institute in May of 1949, id. at 478 n.*, shortly after the Institute had received its
legisiative mandate to revise the Civil Code. See note 2 supra. In that address, Profu';sor
Morrow outlined the approach to revision he felt was essential to success: 1) t.l'.ne re‘vmfam
should turn to civil law models, including the modern .European codes, for msplratl?n.
Approach, supra, at 482-83; 2) the project should be viewed as.a long-term effort,.mth
no less than five years—and more reslistically, ten years—set aside for the project, id. at
483; 3) in preparation for the effort, the Institute should undertake and fund scholarly
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ago, stand neglected and unrealized as standards against which

regearch in civil law and comparative law topics, the production of doctrinal writings,
and the translation of foreign treatises and codes, id. at 483-84; 4) in the actual drafting
of the new projet, the revisers should relegate purely doctrinal and didactic materials to
the Exposé des Motifs (excising them from the Code itself), seek the substantive law in
civil law rather than common law doctrine, critically assess any common law concepts
already accepted into the private law, and avoid producing a mere restatement of the
jurisprudence, id. at 484-87; 5) the revisers should seriously consider abandoning the
format of the 1870 Code in favor of the German model with its General and Special
Parts, and at the same time avoid excessive particularity in the drafting of substantive
rules, id. at 487-88; 6) the revisers should include a clarified and expanded discussion of
civilian methodology in the Preliminary Title or General Part, which would include dis-
cussions of the respective roles of the court and the legislature, the rule of stare decisis
in Louisiana jurisprudence, the role of jurisprudence as a source of law, and the appro-
priate gap-filling methodology, and would provide for constant revision of the Code, id.
at 488-89; 7) finally, the Institute should undertake a comprehensive educational and
lobbying program designed to assure the successful enactment of the finished product,
id. at 489-90,

Ten years later, Professor Morrow again addressed the question of Code revision,
this time focusing on the obstacles to that effort. Current Prospects, supra, at 144. The
tone of this article is much less optimistic.

We have paid a high price for our refusal to accept Livingston’s plans for con-

stant recodification . . . . Law school faculties have continued to teach the ne-

cessity for Code revision for at least the last 30 years. . . . Revision of the Civil

Code remains in the “talking” stage. I contributed to the “talking” in an ad-

dress before the Louisiana Law Institute in May, 1949, almost ten years ago

-+ .- In that paper I suggested in quite specific terms the approach which I

thought should be made to. . . revision. . . . It seems pointless to repeat here

what was said on that occasion, and I have not changed my mind, although

practicality compels the realization that perhaps no one here is familiar with

. . . that paper. Today I have thought it best to speak frankly and realistically

about some of the more obvious obstacles to a successful revision of the Code.

After all, many persons believe a revision is necessary, the machinery exists

and there is ample precedent for such a step. . . . I can put the question to

those assembled here as bluntly as it has been put to me: “What the hell are

we waiting for?”

Id. at 143-44 (footnotes omitted). After recognizing the “obvious™ and “publicly as-
signed” reasons for the delay—the Institute’s “carefully drawn” plans to undertake
leaser projects first, the lack of adequate financial resources, and the shortage of qualified
personnel,—Profeasor Morrow delineated the “more important” hidden obstacles. 1) The
Institute, ten years after receiving its legislative mandate, had not been able to secure
the support of the legal profession of the state:

The prospect of creating a stillborn product to be placed on the shelf with

Livingston®s dead Criminal Code, is a dismal one . . . . It is my conviction that

the Law Institute should not proceed until it is assured of support for the pro-

ject by a large majority of Bench and Bar, which I do not believe it has at the

present time.

Id. at 145. 2) The Council of the Law Institute had been unable to reach agreement on
the type of document it should seek to produce—a mere editorial revision incorporating
a restatement of the jurisprudence, an adaptation of the code of some other civil law

Jurisdiction, or a true recodification designed to meet the needs of Louisiana, id. at 145-
49.
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current progress might be measured. Yet‘ the annual progress of
piecemeal revision requires attention to issues of general struc-
ture and design.

This paper addresses an important, though neglected aspect
of the revision process: whether the current three-boqk structug'e
of the Louisiana Civil Code should be retained or dlsca.u-ded in
favor of another format. Our inquiry is necessgnly poised t?e-
tween contrary impulses—a reverence for tradition and a desire

{T)here simply is no agreement, even among thoso.j who wish to prmeeq. about
the type of document for which we should strive. . . . The (.Jouncﬂ must
decide first what kind of Code, basically, is to be produced. If it merely ap-
points a group of draftsmen or “reporters” and asks them to begin -work with-
out any indication of the general approach exPected of t.l}em, there is too great
a danger that the draftsmen themselves will be working at cross-purposes

Id. at: i4.5-46. 3) Those charged with the task were simply shrinking from the she:r diffi-
culty of the effort and the bitter controversy it was likely to engeflder. !d..at 149. “At the
outset, merely undertaking a project of ten or more years t.'luratzlon requnres”a degree of
vision, patience and dedication for which the modern Ament.:an is not notcd.' Id. at'150.
«A State which cannot, or will not, finance an adequate publl(_: §chool syst;e{n'ls not h'!(ely
to find funds for a project so lacking in popular appeal as revision of the .ClVll Cod.e. Id.
«Wwill the Legislature accept the judgment of the Council of the Institute? Will the

Council accept the judgment of the draftsmen . . . ? . . . The grave doubt that this will

occur causes even our most enthusiastic exponents of Civil Code revision to hesitate.” Id.
at 151
Thus, ten years after the legislature had directed the Institute to re»tise the Civil
Code of 1870—but before the task was actually undertaken—one of the chief advocates
of the effort was moved to conclude that: ) o
If the project is begun under existing conditions, it will limp along from
financial crisis to financial crisis under the handicap of harassed, overworkt?d,
frustrated, ever-changing personnel, thus depriving the project of essential
continuity.

: I personally have never abandoned hope that in time, through‘all the
various aspects of the legal-educational process, the law people ?{ t!us state
may be induced to let our present Code speak for itself and realize its enor-
mous potential. . . . [U]ntil we are very sure that the doubts and fears about
which I have spoken can be overcome, so that we have complete confidence we
are moving forward and not backward, our efforts to achieve the truly mature
legal system must rest upon intelligent loyalty to the very Code [1870) we seek

to honor today.

Id. at 150-52. ) . )
Today, 30 years later still, it would be interesting to compare Professor Morrow’s

remarks to the candid assessments of the current reporters and research associates to
determine which, if any, of these obstacles have tmly been overcome.

But ¢f. Tucker, Tradition and Technique of Codification il‘l the Mofiern World.: .The
Louisiana Experience, 25 La. L. Rev. 698, 707-19 (1965) [hereinafter cited as LouLs:.u_na
Experience) (the jurists of Louisiana are quite ready for and capable of the undertaking

of revision).

1980] CODE STRUCTURE 991

to be as up-to-date as the twenty-first century demands and the
human imagination permits. While tradition may dictate reten-
tion of three books, contemporary circumstances may call for
more books, different arrangements of topics within books, or an
utterly different format. In the civil law tradition, no particular
number of books has been sacrosanct for compilations of law or
doctrinal works. Drafters in the Romanist tradition realized that
any structure had both virtues and drawbacks; their trick was to
be the masters of the structure, not its slaves. If, after much la-
bor, the drafters found a particular format unsuitable for intelli-
gent elaboration of the law, they experimented with others. On
the whole, however, they showed a healthy respect for tradi-
tional structures and did not reject them cavalierly.

More than a century has passed since the last revision of
the Louisiana Civil Code. According to Colonel John H. Tucker,
Jr., the revision of 1870 was undertaken mainly to account for
the political changes wrought by the Civil War.® For all practical
purposes the overall structure of the Louisiana Civil Code has
been ignored since Moreau Lislet, Livingston, and Derbigny exe-
cuted their mandate to remodel the Digest of 1808” and saw
their code of 1825 approved and promulgated on April 12, 1824.%
This inattention to the Code’s overall structure is perfectly un-
derstandable for several reasons. First, civil law jurisdictions of
the modern mos gallicus had generally followed the French
model, and nothing had happened to suggest a deviation. Sec-
ond, the Prussian Allgemeines Landrecht of 1794, with its
nineteen thousand-odd paragraphs,® offered a warning against
cumbersome structures. Third, the Austrian Allgemeines

6. Tucker, Source Books of Louisiana Law, 1 La. Legal Archives xv, xxx (1937).

7. See id. at xxiii.

8. Id. at xxiv. According to Colonel Tucker, the “Code of 1870 [was] substantially
the Code of 1825 with these changes: 1) Elimination of all articles relating to slavery; 2)
Incorporation of all acts, amendatory of the Code, passed since 1825; 3) The integration
of acts passed since 1825, dealing with matters regulated by the Code, but not specifi-
cally amending it.” Id. at xxxi.

9. This Code’s chief defect appears to have been its excessive particularity. “Fred-
erick the Great desired . . . a separate provision for every case. This excessive particular-
ity is the greatest fault of the Prussian Code . . . otherwise favorably distinguished from
all others by clarity of expression, sound views, and exhaustiveness.” A General Survey
of Continental Legal History 437 (1912) [hereinafter cited as Survey). One might think
Portalis had the Prussian experience in mind when he said the drafter should write gen-
eral provisions that were ‘féconds s 2 ey (fertile in effect). See Levasseur,
Code Napoleon or Code Portalis?, 43 Tul. L. Rev. 762) 769 (1969).
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last as (they) are also modes of acquiring. Such examples, in
the first book, are the absentee whose relatives profit from .ab-
sence, marriage, divorce, filiation, adoption, paternal au%hor.lty;
and in the second book, accession, usufruct, use, habltatlf)n,
and servitudes. Also, did not the judicious Domat, by putting
in a preliminary book necessary ideas about persons and
things, thus divide his work into two parts, contracts and suc-
cessions? Despeisses, who treated all the topics of tht? ?wxl law
with great method and clarity, followed the same divxslo.n;' a.nd
these two authorities could be followed. Meanwhile the division
of the Civil Code can be defended on good grounds;. it is sim-
ple; each book offers quite distinct objects; it is certa}nly better
than that of Justinian’s Institutes . . . and finally it must be
agreed that as the same objects can be envisaged from diﬁe.rent
aspects, every division of these grand subjects is necessarily a
bit arbitrary.'®

Earlier we said that a fixed number of books was not sacrosanct
for any compilation of laws. Maleville’s observations show thtft
even the French Civil Code should not be excepted from this
generalization, if only because it is doubtful that the number of
books was ever seriously debated. It is easy to assert that the
tripartite structure of the French Civil Code was not sacrosanct.
But the truth of the proposition can be demonstrated only by
means of historical and comparative surveys of experin{er.lts that
preceded and followed the enactment of the French.C.'ml Code.
Such a survey is necessary to make an informed decision on the
structure of the Louisiana revision.

The remainder of this paper is divided((accidentally) i )
nine parts. Parts II-VI survey a panorama of s ures-ifi antiq-
uity and the work of important systematizers of f.toman.and
French law; parts VII and VIII concern the Pandectist heritage
and a number of codes enacted after the French Civil Code. Part
IX briefly examines current French revision eﬁ‘or.ts. Part X sug-
gests general criteria for the new blueprint in light of policies
associated with Louisiana’s unique role as a hybrid legal system.

II. THE VARIETY OF STRUCTURES IN ANTIQUITY

Although Gaius and Justinian subscribed to a view of soci-
ety as a civil drama that develops successively the actors (per-

18. Id. at 2-3.
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sons), the stage set (things), and the dramatic action (modes of
acquisition), neither jurist allowed this conception to dictate the
number of books in his work. Each developed his Institutes in
four books. While Gaius used two books for things, and included
obligations in them, Justinian divided obligations between his
third and fourth books because obligations were then thought to
fit the categories of both things and actions.!®* No number of
books appears to have had special significance in Roman litera-
ture and legislation. Twelve was the important number for the
Twelve Tables and the Codex Iustinianum.* The Pandects (or
Digest) numbered fifty,** and the Codex Theodosianus had six-
teen books.?® Paul’s Sentences were in five books.?® Other divi-
sions of classical Roman works ranged from one book to sixty.™

In the Byzantine Empire, the Ecloga of Leo the Isaurian
consisted of eighteen titles,* and the Basilica of Leo the Wise, a
major restatement and modernization of all of Justinian’s legis-
lation, was compressed into sixty books.* A later medieval work,
the Hexabiblos of Constantine Harmenopoulos, written in 1345,
consisted of six books.*” The standard codifications of Eastern
ecclesiastical law contained fourteen and fifty titles
respectively.?®

This survey illustrates that classical jurists imposed no
preconceived structure on their expositions of law. The tripartite
division was chosen principally to permit ample elaboration of
the law. The modern civil la s-a debt man law but it
is also indebted to medievaXglossators and %ommentaﬁrs whose
revival of the study of Roman Taw marked i the Ro-
mano-Germanic family of legal systems.?® Medieval scholars ad-

19. See J. Moyle, The Institutes of Justinian v-viii (1913).

20. J. Wolff, Roman Law 56, 164 (1951) [hereinafter cited as Wolff].

21. Id. at 166.

22. Id. at 162.

23. Pauli Sententiarum ad filium libri quinque. 7d. at 137.

24. Id. at 133-47.

25. A. Watson, The Law of the Ancient Romans 95 (1970) [hereinafter cited as
Watson].

26. H. Jolowicz & B. Nicholas, Historical Introduction to the Study of Roman Law
503 (3d ed. 1972). See also Watson, supra note 25, at 95; Wolff, supra note 20, at 182.

27. Watson, supra note 25, at 96; Wolff, supra note 20, at 182.

28. The Nomocanon in fourteen titles and the Nomocanon of fifty titles. See J.
Meyendorff, Byzantine Theology 80-84 (1974).

29, R. David & J. Brierley, jor al Systems in the World Today 49 (2d ed.
1978) {hereinafter cited as David & Brierley].

R
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ded important ideas to the structure of classical Roman law and
contributed a new literature. Early in the revival, medieval ju-
rists abandoned rules on outmoded institutions such ag slavery
because they had disappeared from society. Some classical Ro-
man rules were replaced by rules of different origin. For in-
stance, W@nﬂﬂls."’ The Post-Glos-
sators went still Turther in adapting Roman law to new social
conditions unknown to classical Roman jurists. Their contribu-

tions include a rudimentary commercial law, an elaboration of
conflict of laws, and new doctrines of criminal law.*

According to Professors David and Brierley, “[t]he methods
of the Roman jurists were abandoned by European continental
scholars: they no longer merely sought to rediscover the Roman
solutions, but endeavored to continue, perfect and complete Ro-
man legal scholarship by using Roman law to explain rules
adapted to the society of their own time.”** Although the civil
codes of France and Germany reflect the imprint of Roman law,
the reflections are rendered impressionistically, rather like Mo-
net’s depictions of the Reims cathedral. A modernized Roman
law, a usus modernus pandectarum, required the efforts of
many minds over many years. It has come to us through the
Middle Ages, the Renaissance, and the early modern period re-
touched, and sometimes recast, by members of the Humanist
school, the modern school of natural law, and the historical
school.

1II. THeE CONTRIBUTION OF THE ENLIGHTENMENT: A DRIVE TO
SYSTEMATIZATION

There probably cannot be an exhaustive list of influences
and sources of the French Civil Code. Roman law, French cus-
tomary law, royal ordinances, Germanic sources, and the works
of doctrinal writers like Pothier and Domat all exercised an in-
fluence, and sometimes even contributed the precise wording of

30. Id. at 41.

31. Id. See also Wolff, supra note 20, at 189-90. A renowned medieval jurist, Barto-
lus of Sassoferratto, tried to bring order out of the chaos that had resulted from compet-
ing systems of Roman law, canon law, and the customary law of his time. His teaching on
the theory of statutory interpretation is sometimes considered the real beginning of anal-
ysis of the conflict of laws. See, e.g., Bartolus on the Conflict of Laws (J. Beale trans.
1914).

32. David & Brierley, supra note 29, at 41.
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code articles.*® Along with these influences must be counted the
drafters’ drive to systematize and to clarify their law—in short,
the intellectual attitude with which they approached their task.
The drafters’ work figured in a mu oader | ectual move-
ment that we now describe as the \Enlightenment.

It was . . . a period inspired . . . by optimism and by faith in
the capacity gf_l%f_gn/bg_guidﬂhe course of human affairs.
Minds were directed toward the discovery and ordering of gen-
eral ideas, both as standards for criticismiand as premises from

which consequences could be deduced. There was a strong ten-
dency . . . toward u

This system building was nurtured by an era of logic in Europe
heralded by Descartes’ Discourse on Method. “I have been very
lucky,” wrote Descartes in a self-deprecating tone,

for certain paths that I have happened to follow ever since my
youth have led me to considerations and maxims out of which I
have formed a method; and this, I think, is a means to a grad-
ual increase in my knowledge that will raise it little by little to
the highest point allowed by the mediocrity of my mind and
the brief duration of my life.>®

According to Descartes, his method imitated the mechanical
arts: it developed independently because it contained instru-
ments appropriate for its development. He believed that nature
had engraved upon the human mind elementary precepts or
rules for the improvement of knowledge.

The first {rule] was never to accept anything as true unless I
knew it was evidently so. The second {rule] was to divide every
problem under examination into enough parts for its best reso-
lution. The third . . . to order my thoughts by starting with
the simplest objects most accessible to knowledge and to move
by degrees to the more complicated ones . . . and the last rule
was always to make large enough accumulations and summa-
ries to assure that I had not missed anything.*®

These rules, dressed in a variety of clothes, appear in the doctri-

33. R. Batiza, Domat, Pothier and the Code Napoléon: Some Observations Con-
cerning the Actual Sources of the French Civil Code 3-4 (private printing 1973).

34. J. Dawson, The Oracles of the Law 236 (1968) [hereinafter cited as Dawson].

35. Descartes, Discourse on Method, in Descartes’ Philosophical Writings 8 (1st ed.
E. Anscombe & P. Geach trans. 1971).

36. Id. at 20-21.
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nal works of jurists examined later in this paper. They are rules
of evidence, analysis, synthesis, and formal induction; though
they are characteristic of mathematics, the universal instrument
for thinkers of the Enlightment, other disciplines also relied on
them. In particular, jurists and philosophers stressed the impor-
tance of rigor, order, and certitude; these cardinal virtues of
mathematics reached beyond the domain of measurable size and
quantity.

“This veritable method,” said Pascal of mathematical rea-
soning “that would form the most excellent demonstrations . . .
should consist of two principal items: First, no term should be
used unless its meaning was clearly explained. Second, no pro-
position should be advanced unless it was demonstrated by
truths already known . . . all terms should be defined and all

&pro;msitions should be proved.”” Pascal’s observation expressed
an important reorientation for a variety of disciplines: it re-
flected the growing conviction that conclusions for the legal or-
der could be deduced from general propositions that were per-
manently valid and were discoverable by the exercise of human
reason alone.

Faith in human reason altered the whole mode of discourse
current in political and social philosophy in the late 1600’s. Hob-
bes, Spinoza, and Pufendorf, though their purposes differed,
“had in common a method which derived from central postu-
lates a series of consequences in a descending level of generality,
rigorously organized into a system of mathematical forms of
logic.”** At the same time, Grotius ranged widely over most of
private law in search of basic postulates for a society governed
by human reason. “The secularization of natural law, which Gro-
tius helped promote, continued under the influence of rational-
ism in philosophy and new discoveries in mathematics.”*® Just
as Galileo had defended the autonomy and systematic integrity
of mathematical physics, Grotius, Hobbes, and Pufendorf con-
tended for the autonomy and systematic integrity of law. A gen-
eral interest in mathematics and a belief in the applicability of

37. B. Pascal, Pensées et opuscules 165 (de Brunschwicg ed.) (quoted in A. Arnaud,
Les Origines Doctrinales du Code Civil Francais 127 (1969) [hereinafter cited as
Arnaud}).

38. Dawson, supra note 34, at 235.

39. Id.
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mathematical principles to other fields cannot be overempha-
sized. Perhaps it can be driven home with two short anecdotes
recounted by Professor A. Arnaud. Arnaud points out that while
jurists of the sixteenth century customarily used their leisure to
cultivate the belles-lettres, during the eighteenth century math-
ematics became quite the rage for a number of them. Even small
local journals helped cultivate and popularize the new passion.
The Affiches de Provence, that Portalis and Mirabeau may have
read, weekly published mathematical problems to be solved by
its readership as modern readers would solve crosswords and
anagrams.*® In 1771, the Galerie francaise reported that Chan-
cellor Daguesseau loved mathematical problems because he con-
sidered them the natural avenues and routes of the human
mind. He acknowledged mathematics as the source of the “lumi-
nous order admired in all judicial pleadings, wherein truths are
born one from the other.”

If human reason could guide the course of human affairs,
then the Civil Code was a product and a tool of that reason.
Sagnac captured this rationalistic spirit of the code in the fol-
lowing passage:

The Civil Code should be simple and clear, like the laws of

nature. It must be reduced to a small number of articles that
flow logically from general principles of the ne w,( s0-

2

ciety. The individual will know the laws that govern him; he i
will be delivered from the subtleties and infinite complications :
that deceivers invent at his expense.** - /

While French revolutionaries did their work in the political %

arena, the jurists, by rationalizing their laws, revolutionized
traditional analysis. For law and pe g Civil Code symbol-
ized a generally held belief tha o-Systems based upon
certain axioms and postulates couldapply to many different dis-
ciplines. Among th¢ axjoms~of the Civil Code were the right to
private property and freedom of contract. From these premises
could be derived a broad range of specific rules. For example, if
the right to private property was axiomatic, then a servyitude
grant should be strictly construed against the owner of a do

40. Arnaud, supra note 37, at 123.

e

" s

42, P. Segnac, La Législation civile de la Révolution Francaise (1789-1804), at 385 M

(1898) (author’s trans.).
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i ise, i tract was axiomatic, then

nt estate. Likewise, if freed9m of con . i

:l::ontract constituted legislation between the parties, an.d trans

fer of ownership required only mutual consent on object and
price, not delivery of possession.*®

said that the Civil Code expressed the conviction
thatVlY:;g ieason could guide the course of hun}nn events. ?1‘"
characterization of the Code as a large dgductwe system | ai
stressed the element of human reason. But if tl!e Code weliclea_]nus
a deductive system, it might have been nothing more th .:
complex toy. The Code’s effect on human eveptis suggests t z'aIt‘; hl
was also a powerful tool of social an(.l political cht_mge. ! E
French Civil Code was rooted in a new 1deology. ass_ocna.ted Wl}f;
economic liberalism, the dissolution of feudal institutions, the
fise of the bourgeoisie, and the emergence o( the French natlor:
state. A commonly cited objective of the COdlﬁC:l‘tlon mqvemelrsle
in France was the desire to unify French law. That impu
toward unification had several asp?cts.“ In.largg measure, it \;vaas
a reflection of French nations:hsm. Umﬁca'tlor! of the. d
through codification tended to bring about territorial integrity 13
France, cén " al control-bver the once diverse a;x1
fragmented regions of the country by placing th?.m fall.umi‘ler t e
umbrella of a uniform and common body of law.** Similarly, uni-

fication tended teé—centralize politi<@acfog@< by establishing
3

. . e hat
king prerogative to the legislativ bran.c
th: impulse toward unification had a social ‘agpect. As tlfe Code
was blind in its application to the geographical boundaries that

43. These points are developed in Herman, The Uses and Abuses of Roman Law
29 Am. J. Comp. L. _ (1980). .
Te“:; 29E;n R. David & H. de Vries, The French Legal Sys.tem 13 (1958); J. M.el:-
. Th:a éivii Law Tradition 29 (1969); Audit, Recent Revisions of t.h.e French Civil
3’;:"-38 La. L. Rev. 747, 793 (1978) [hereinafter cited as Recent (I)!)et[;:wl[:n]a;ftgaw?:exz
¢ stio : ! i . . 765 (194 erei r ci
ificat the French Customs, 38 Mich. L Rev. e .
The}‘co‘:ftgu:(:zn(z]' Maillet, The Historical Significance of Freru:h Codifications, 44
;‘sl rE"Rev 681 68"7 (1970) {hereinafter cited as Historical Significance]; Pound, The
Fu ’ h Civi‘l Coc'ie and the Spirit of Nineteenth Century Law, 35 B.U. L. Rev. 77, 77
(1’;;;) [hereinafter cited as Spirit]; Tunc, The Grand Outlines .of the Code Napoleon, 29
Tul. L. Rev. 431, 432 (1955) [hereinafter cited as Grand Outlines).
45. Historical Significance, supra note 44, at 687-88. .
46. Id. at 688. See David & de Vries, supra note 44, at 15; Merryman, supra nof
. 1d. . : o
28-29; Grand Outlines, supra note 44, at 43
“ .:7 Historical Significance, supra note 44, at 688. See Merryman, supra note 44, at

28.29, 30.

e primary source of law and by restricting the law-
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had once stitched the face of France, so too was it blind to the
social hierarchy that had once stratified the population.** This
aspect of unification can be seen as a function of natural law
theories that had developed j Europe during the seventeenth
gnd-eighteenth centuries.** The egalitarianism implicit in natu=
ral law philosophy demanded that individuals be protected from
th@ administration of justice. In England, that protec-

tion was sought in the rule of stare decisis and the concept of ‘

trial by jury; in France, appeal was made to the notion that the
law should be written and thereby rendered accessible to the in-
dividual citizen.* {[n this way, natural law theery—rointed the
‘way toward codification of the private law.®! But it also had a
profound impact upon the nature of legislation that was to em-

body the rules of private law.** As André Tunc has put it, the LW\ ‘ :
law, to_be accessible, must not only be written—it must be 2

clear.’® o

This justification of a Code {i.e., clarity] may explain the tradi-
tional French approach to codification. A Code, for a French-

man, should be complete in its field; it should lay down general @ ;

48. Historical Significance, supra note 44, at 687. See David & de Vries, supra
note 44, at 12; Dawson, supra note 34, at 394; Merryman, supra note 44, at 29; Recent
Revisions, supra note 44, at 793-94; Spirit, supra note 44, at 78; Grand Outlines, supra
note 44, at 432, 434.

49. David & Brierley, supra note 29, at 60-61; David & de Vries, supra note 44, at
12, 14-15; Dawson, supra note 34, at 392-461; Merryman, supra note 44, at 29-30; Recent
Revisions, supra note 44, at 793-94; Historical Significance, supra note 44, at 687,
Spirit, supra note 44, at 77; Grand Outlines, supra note 44, at 434.

50. Grand Outlines, supra note 44, at 431-32. See David & de Vries, supra note 44,
at 9-12.

51. The natural law theorist believed that there was a universal law which

would provide all men for all time with rules to govern their actions and engen-

der equality and justice. In public law, this philosophical approach provided a

legal basis for reaction against royal caprice; in private law, it pointed the way

toward codification of the diverse rules existing within a single national
territory.
David & de Vries, supra note 44, at 12. See Dawson, supra note 34, at 392. On the school
of modern natural law, see text accompanying notes 56-68, 81-84, 103-06 infra.

52. David & Brierley, supra note 29, at 60-61; David & de Vries, supra note 44, at
14-16; Merryman, supra note 44, at 29-31; Recent Revisions, supra note 44, at 793-94;
Spirit, supra note 44, at 77.

53. What remains . . . the permanent basis for a Code, is the principle which

was also, historically, its first justification: The Law Should be Clear, and

stated in written form so that, as much as possible, every citizen would know

what are his rights and duties. Only by this clarity may Ulitigation be de-

creased, injustices avoided, and freedoms preserved.

Grand Qutlines, supra note 44, at 434 (citations omitted) (emphasis added). m I\J_’) .
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rules, and it should arrange them logically . . . . A fourth im-

portant feature should also be mentioned, namely, the fact that

the Code is grounded in experience.** -
= -—\—_\

Professor Tunc’s passage, reminiscent of Sagnac’s characteriza-
tion of the civil code, indicates the essential objective of codifica-
tion: to render the law accessible to citizens by making it clear.
For Tunc, this objective demands that the Code have certain
characteristics—completeness, an optimal level of generality, a
logical arrangement, and a grounding in experience.®® In short,
the objectives of codification demand that a code be a structured
artifact. In succeeding sections we shall see a startling variety of
techniques and organizational plans utilized by jurists to render
the law accessible. Despite individual variations, however, nearly
all the plans—and certainly those of French jurists—reflect two
ideas: First, the indispensability of a clear comprehensive body
of law to achievement of political and territorial unification; sec-
ond, man’s centrality in the legal order and a corresponding em-
phasis upon the doctrine of subjective right.

IV. SYSTEMATIZERS OF THE ROMAN LAw

Donellus

Thanks to the Glossators and Commentators, study of class-
ical Roman law flourished in Italy and France by the twelfth
century. Some writers, confident of the powers of human reason,
turned the plan of the Institutes to their own particular pur-
poses. Loisel's Institutes Coutumiéres, for example, grouped
topics of feudal customary law in a framework similar to that of
Justinian’s Institutes, thereby stripping the latter of its classical
content. The drive to systematize materials was likewise appar-
ent in the work of Donellus, a French author whose influence in
Germany exceeded his influence in France until the 1760's. Un-
like Loisel, Donellus systematized the ensemble of available Ro-
man texts. He discarded the accumulation of glosses and com-
mentaries on the Corpus Juris and focused on the text of the
Corpus Juris itself. His overriding purpose was to organize the
whole complex of rules as a logically structured, self-contained

54. Id. at 435. Compare Sagnac’s description given in text at note 42 supra.

55. For an elaboration of the relationship between clarification as the essential ob-
jective of French codification and the four salient features that describe a civil code, see
Grand Outlines, supra note 44, at 435-44.
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system. According to Professor Dawson, “the method of Donel-
lus was primarily that of strict and rigorous analysis; he repudi-
ated almost entirely the medieval constructions and sought to
found his system on the logic of the texts.”®® Donellus evidently
conceived his Commentarii de Iure Civili as a methodical treat-
ment of law, although the name “commentary” suggests that he
wanted it to fit into a traditional genre. For Donellus, however,
tradition had limits. His plan did not slavishly follow that of the
Digest or any other collection of Roman texts. In organizational
terms, he distributed the texts according to Gaius’ tripartite di-
vision—persons, things, and modes of acquisition. Like Domat,
whose work would appear two centuries later, he put generaliza-
tions about the law at the beginning of his work. Donellus’ work
resembled the French Projet of the Year Eight which also con-
tained a preliminary book on the law in general, and three books
concerning respectively persons, things, and the modes of acqui-
sition. Eventually, the French Civil Code itself would reflect
these principal divisions.

Grotius

Hugo Grotius is generally credited with having founded the
school of modern natural law; and his epoch-making work, De
Jure Pacis ac Belli (1625), reflected his commitment to rational-
istic system building, for it proceeded from the postulate that -
men are innately reasoning, moral beings imbued with an im-
pulse toward ordered fellowship with one another. Beginning
with this postulate Grotius recast the law of nations.

The original contribution of Grotius is . . . that he separated
law from theological speculations, and placed it upon a purely
worldly basis o ' d this contribution was . . .
especially significant . . . because . . . it made its appearance
precisely at the moment when the medieval community of peo-
ples, based upon a community of religion, had collapsed.*”

To appreciate Grotius’ contribution, we must distinguish his
brand of modern natural law from the earlier medieval natural
law, espoused by scholasticism. The difference is elementary, but
it bears repeating. For the scholastics, who regarded law as an
aspect of theology, law was a natural, unchanging order imposed

56. J. Dawson, Unjust Enrichment 82 (1951).
57. Survey, supra note 9, at 412-13.
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upon man and nature by a divinity. For Grotius_, man was the
source of law. This fundamental switch from a divinely ordered
law to one that was humanly ordered could occur, so ernt the
argument, if one accepted the postulate that men are innately
reasoning beings imbued with social impulses. Napoleon later
capsulized the switch: “Who has the place of Go§l on earth? The
Jegislator.”*® Assuming so iety had a natural, loglcfnl, anfi knowa-
ble order, Grotius ¢ od'the private rules of this society from
Roman law. From Justinian he borroivzg(_l_r_u_le_c_/_sofs.elf-glgfense,
property,-obligatiens, contracts, and damages. Grotius deem‘ed
the coincidence between his deductions and Roman law a “recfp-
rocal voucher of correctness.”® He is legitimately credited with
having elaborated a “natural” private law down to the smallest

details.®

Pufendorf

Samuel Pufendorf went even further than Grotius. In {‘ibl-'i
Octo de Jure Naturae et Gentium (1672), he started from indi-
vidualistic premises of the modern natufal l{aw and foum.ied a
gystem based upon the concept of subjective rights. Act.:ordmg to
Pufendorf, men, by definition, had inherent. natural rlghts that
they could enforce. These rights of the indidefﬂ were indepen-
dent of family and state; they rested upon doctrines of self-pres-
ervation, mutual fair conduct, and the performance of contrac-
tual duties under the social compact. The layvs_ of property and
obligations rested upon the same bases. He dwnded. his magnum
opus into eight books: generalities on the moral sciences; duties
of man to himself regarding his soul and body; duties of man
toward others; agreements in general; rights over property; du-
ties flowing from property; duties growing 0\.11:, ot: engag_ement.s;
rights and duties toward persons in the famtha', including Ch.ll-
dren and servants; and in the last two books, rights and duties
of the sovereign.*!

At the center of Pufendorf’s system was man, the subject of

all rights. Precursors of Bentham’s prudent pleasure maximizers, -

by now familiar fixtures to every law student engaged in utilita-

58. Ray, supra note 15, at 129.
59. Survey, supra note 9, at 411
60. Id.

61. Id. at 415-16.

3 %’éa;#

1980] CODE STRUCTURE 10056

rian interest balancing, Pufendorf’s men had understanding, and
could thus calculate the consequences of their acts. They were
autonomous and thus could select their acts. If these assump-
tions were correct, then legal precepts became imperatives di-
rected at man’s free will and threatening him with punishment
for disobedience. Pufendorf’s work shows that he was thoroughly
familiar with Roman law, to which he adhered in almost all
points except for a few isolated Germanic legal sources. He al-
most always justified his appeal to Germanic sources on grounds
of simplicity, clarity, and aequitas juris naturalis.®*

In contemporary scholarship there is debate over the extent
to which Pufendorf’s system emphasized rights over duties. To
some writers, Pufendorf’s system was unduly egoistic; it was a
system “of rights, not duties.”*® They viewed the French Decla-
ration of the Rights of Man as the culmination of Pufendorf’s
“unruly emphasis on rights and a subordination of correspond-
ing duties.”*

This observation is contradicted, to an extent, by
Pufendorf’s division of law into two parts, the first devoted to
general rules that guide human actions and the second to social
life where the main cells are the family and the state. It may be
argued that Pufendorf’s entire work was based on a notion of
duty, expressed even in the title of his De Officiis Hominis et
Civis Juxta Lege in Naturalem Libri Duo. According to Profes-
sor Peter Stein, the combative and cooperative impulses in
Pufendorf’s man were probably in equipoise. Altruism balanced
egoism. In support of this proposition Professor Stein quoted
the following passage:

[M]an is an animal extremely desirous of his own preservation,
in himself exposed to want, unable to exist without the help of
his fellow-creatures, fitted in a remarkable way to contribute to
the common good, and yet at all times malicious, petulant and
easily irritated, as well as quick and powerful to do injury.®®

Some scholars consider Pufendorf’s man essentially altruistic
and cooperative. According to Professor Michel Villey,

62. Id. at 417.

63. Id. at 416.

64. Id.

65. S. Pufendorf, De jure naturae IL3.15 (C.H. & W.A. Oldfather trans. 1934)
(quoted in P. Stein, Legal Evolution 5 (1980)).
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Pufendorf acknowledged that “a certain order is imposeq mor-
ally on men and it is discovered through observation of

nature.”®®

Whoever examines nature realizes that society consists qf the
individuals living in it. Everyone has, at the outset, duties to
fulfill toward himself and others. And becau.se‘ legal agreements
are the very expression of links among i.ndl.wduals, men’s du-
ties are expressed notably by the sincerl.ty in the agreements.
Whoever says agreements means also reciprocal du};xes, for 'du-
ties have correlative rights, the most typical one belpg the right
of property resulting from acquisition of gpods. Finally, frOfn
the management of property flows a series of contracts in
which individuals recognize mutually their rights and dl{-
ties. . . . Man still has duties in his role as a member of soci-
ety, whether he is in the family or the state.*’

Whether Pufendorf’s human being was essential{y combative,
cooperative, or a complex combination of many lmpl{lses, th.e
trio of individual, family, and state formed the basis of his

organization.

ibni.

Leibniz, an important metaphysician anq the invent:or.of
the calculus, applied the methods of rationalistic systembuilding
to the division of Justinian’s Institutes. Influenced by .Do'nellus,
whom he often cited, Leibniz had already seen Grotu_xs great
achievement before he published his Nouq Methodus dlsce(;da‘e
docendaeque jurisprudentiae in 1667. Lnke l?esc_:artes, Lenbptz
linked reasoning to logic and mathematical principles. For .lnm,

ason meant “not the faculty of reasoning, that may be either
well used or badly used, but the interconnection 9f truths tlﬁs
can only produce truths; one truth cannqt c<.)nt.rad1ct another.
As a logician, Leibniz-stressed that l?glc, if it was t.o becom.::
truly inventive, had to abandon tradltlonal'scholast}c.pa'ths.
For Leibniz Roman law requi eorganization. Justinian’s In-
stitutes, as well as those of Gaius, were chaotic, and therefore

66. Villey, Les fondateurs de I'école du droit natural modérne au XVII siétle 86
(1961) (quoted in Arnaud, supra note 37, at 137) (author’s trans.).

67. Arnaud, supra note 37, at 137-38.

68. 9 G. Leibniz, Oeuvres historiques et politiques 300 (Belaval trans: 1768).

69. E. Cassirer, The Philosophy of the Enlightenment 253 (F. Koelin & J. Pet-

tegrove trans. 1951).
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impossible to study. For example, Leibniz asked whether it was
sensible to divide matters into persons, things, and actions. Be-
cause actions arose from either persons or things, he did not see
the need to put actions in a separate category. It should be
remembered that Gaius’ Institutes treated freedmen and slaves
in a single book on persons. Fragmentary regulations on this
subject were scattered throughout Justinian’s Institutes. One
could argue that if slaves belonged to the category of things,
freedmen belonged to a book on persons.

To end the chaos, Leibniz proposed two systematic text-
books. The first would be an elementary work, reminiscent of
the Twelve Tables for its lapidary terseness. It would proceed
rigorously from general propositions 1o specifics, from genus to
species. The second book was to be a “Novum corpus juris,” a
newly systematized version of classical Roman law. Legal exege-
sis even demanded an encyclopedia of law that explained “philo-
logia juris,” “grammatica legalis seu lexicon juridicum,” “ethi-
ca et politica legalis,” and “logica et metaphysica juris.”
Unfortunately, Leibniz executed little of his ambitious program.
By commission of the electoral prince of Mainz he began work
on Justinian,” but his greatest scholarship was to be done in
mathematics and physics. Nevertheless, his jurisprudential work
contained advice on a method for constructing a body of law ap-
propriate for his time. Like a lantern holder in a cave, he showed
jurists a way to reconstruct their materials in a logical, quasi-
mathematical form. Starting with the qualitas moralis of juridi-
cal acts as a base for the whole body of law, a jurist could ex-
amine serially subjects, objects; quiring things.
An axiomatic system could be constructed by deriving from first
truths immediate consequences and then more remote ones.”

.

arrd~modes of acq ng

V. FRENCH SYSTEMATIZERS
Domat

Domat’s Les Lois Civiles dans leur Ordre Naturel has been
called the preface to the Code Napoleon.™ It is remarkable for
both its philosophical spirit and its unification of Roman

70. Survey, supra note 9, at 422.
71. Arnaud, supra note 37, at 132.
72. Survey, supra note 9, at 269.
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ources, customs, French legislation, and decisions. In the. purest
Eartesiz’m terms, Domat announced his approach and objectives
in the beginning of his work: l
i i ivi in their natura
ien of this book is to put the civil laws in
Ir‘:iee:i eti;gdi.tatinguish the subjects of law and to assemble th'em
accor;]ing to their rank in the body they naturally compose; to
divide each subject according to its parts; :.and to arrange u(;
ch part the detail of its definitions, of its principles an:
e:xles advancing nothing either not clear in itself 10:- not pre-
cedetli by all that is needed to make it understood.

Domat’s avowed approach sounds so much like Descartes’ta:a(i
lytical method that the reader may wonder whether Don"I?h a !
Descartes’ Discourse on Method bet_'ore h}m as he wrote. ] e ;ﬁ
sult of Domat’s method was a logical rigor u.ncqmmon“do:;l is
time. Portalis said that Domat was .the ﬁr§t jurist b]()) et f:)x;
generalities.””* Boileau expressgd his g}'atltude to ;m{a :
having been the first to show him the hidden plax}, and wis on}
of legal science. He called Domat the “restaurateur” (restorer) o
reason in jurisprudence.”™ | -
Domat, like his close friend, Blaise Pas?al, had studied
mathematics. He applied the rigor of mathematics to the. com(;‘)lc:;
gition of his work. Starting with the most gs:neral r(xixaxlmst,
arrived by degrees ... at the most particular mpos; :ﬁnis;
thereby impressing on all details of the laws .the breadth o ed
first principles, and giving to the w.hole edifice an au:e;t,erefeixll1
majestic simplicity.”"® He viewed ‘hlmself as a scnentn'st o Y e
law, and with a scientist’s dedication he sought to brlpg or ecll'
out,of the chaos of the Digest. On the need for certainty an
clarity of law, he said: .

i i ing more necessary in sciences than
3::;::85 ‘tl‘ieti:-lefl;slts ;'(;;l;i;‘l;es. and . .. every science .starts' by
establishing its own principle§ and by setting th.em in adllght
whereby their truth and certainty may be best fils](:ove:; t. d.e:
they may serve as a foundation for all th? particulars tl al ]
pend upon them. It is important to consider the princip eshot
law, in order to know the nature and firmness of the rules tha

73. Rémy, Préface de l'editeur to 1 Oeuvres Complétes de D?mat, at vi '(Jt Rf:)y
ed Pm;is 1835) '(quoting Domat but not identifying source of quotation) (author’s trans.).
’ 74. Survey, supra note 9, at 269.
75. Arnaud, supra note 37, at 146 n.405.
76. Id. at 143.

'3,
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depend on them. . . . The first principles of law have a charac-
ter of truth, that touches and persuades more than that of the
principles of other human sciences . . . a character of truth
which everybody can know and which affects the mind and
heart, spirit and reason, alike.?

For Domat, a law depended upon “natural, immutable principles
of equity,” such as no man should injure another, each should
receive his due, and each must be sincere in his engagements
and faithful in all sorts of agreements. For Domat, these maxims
also expressed a Christian ethic. Human links were founded in
caritas, and they fell generally into two classes; Matrimonial and
familial ties on one hand, and relationships of the workplace on
the other. Without such ties, there would be no human society.
Assuming the correctness of these two categories of relation-
ships, Domat divided the bulk of his work into engagements and
successions, the latter requiring separate elaboration because
“one generation had to transmit wealth to the next” irrespective
of agreements. Domat introduced his work, Les Lois Civiles
dans leur Ordre Naturel, with a book on notions of law in gen-
eral. Domat’s work was widely read and well received. The
Count Portalis wrote that “Domat proceeds as a geometer and
ranks in natural order all the subjects of jurisprudence . .
Domat was the precursor of codification. He inspired Pothier,
who is preferred.”?®

It is worth recalling here Maleville’s remarks, quoted earlier,
on the redactors’ uncertainty about the structure of the French
Civil Code. “The judicious Domat, by putting in a preliminary
book necessary ideas about persons and things, divided his work
into two parts, contracts and successions.””® The French drafters
rejected Domat’s format; Portalis’ preliminary book, probably
inspired by Domat, was junked, except for six articles.®®

Daguesseau

In a discussion of the systematization of laws Chancellor
Daguesseau may seem anomalous because he did not achieve a

71. Domat, supra note 73, at 1.2.

78. Amaud, supra note 37, at 146.

79. Maleville, supra note 17, at 3.

80. Later, we shall consider the wisdom of retaining or altering the preliminary
title on laws in the Louisiana Civil Code. Several of its articles reflect Domat’s influence.
See text at notes 210-18 infra.
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full synthesis of French law. But his ordonnances.on donations,
wills, and substitutions contained numerous articles that ap-
peared ultimately in the Civil Code. Like Domat, Dag_uess.eau
wanted to systematize French law and to create a plan l.nsplred
by the school of modern natural law founded‘by Grotius and
Pufendorf. Broadly educated in mathematufs, Dagugssea‘u
showed his commitment to logical systemat?zatlon even in his
daily correspondence. He recommended reading the prelu.nmary
book of Domat's Lois Civiles because Domat, .accor'dmg to
Daguesseau, followed “the method of geomet.erg in whlch. (he)
was trained, fixing first the rules and general axioms that influ-
enced all parts of the jurisprudence.”' In his wrltlng on general
notions of natural law, he showed himelf to be a falthful repre-
sentative of the school of modern natural law, and hl§ system
represented a synthesis of Pufendorf and Domat..It .W}ll be. re-
called that Pufendorf derived his system fron3 individualistic
principles: man was viewed in terms of his dutlgs towz.ard God,
his duties toward himself, and his relationship “flth society. Do-
mat’s system was premised on Christian charity. Dague.sse:au
united Pufendorf’s tripartite ensemble with Domat’s Christian

ethic.

Man, who is placed by an invisible and omnipotent hand be-
tween God, his creator, and other creatures who are his equals,
sees easily that all his thoughts, actions, and desires flow to-
ward three main goals. The first is God, author and final end f’f
his being; the second is man himself; the third soci?ty, ‘that is,
& man’s fellows, to whom he is tied by natural inclination and
reciprocal needs.”

Daguesseau divided obligations into three part§, and in. th.e third
part he identified two wellsprings of all obligations, variations on
the Golden Rule: “I should never do to others what I would not
want done to me,” and “I should always act for their advantfzge
or benefit as I would desire them to do for me.”®* These ethlca,ll
maxims echoed the theme of caritas, the essence of Domat’s

system.

81. Arnaud, supra note 37, at 148. . o

82. H. Daguesseau, Essai d'une Institution au Droit public, in 1 Qeuvres
d'Aguesseau 447 (Paris 1759).

83. Id. at 475.
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The Procedural Plan of Prévdt de la Jannés

Thus far, we have described a variety of plans—all based on
substantive law—to show that there was nothing sacrosanct
about the tripartite division of the French Civil Code. To mod-
ern eyes, the plan of Prévot de la Jannés, Pothier’s predecessor
in the chair of French law at Orléans, seems curious. Unlike the
plans of Domat and Daguesseau, this work was based upon pro-
cedure because the author felt such an approach would assist
practitioners. But Prévot de la Jannés went well beyond the
modest procedural format he first proposed, imbuing his plan
with a remarkably modern formulation of subjective right:

All the rights a man may exercise vis-a-vis his fellows are re-
ducible to two types; rights in things and rights over persons,
The first arises when something belongs to me, either in full
ownership, or in certain respects. . . . I have the right to oblige
its possessor to let me enjoy it, though he has no legal agree-
ments with me. The second arises when someone is obliged by
an agreement personal to him to do something for me or to
give me something, and in this role I have the right to con-
strain him. Whence comes the principal . . . division of actions
into real ones and personal ones . . . . Real actions are the
ones whereby we pursue directly our rights in things. Personal
actions are those whereby we pursue our rights over persons.*

The author, passing quickly over persons, first analyzed real ac-
tions, including possession, ownership, successions and wills, hy-
pothecs, feudal matters, and servitudes. The second major part
of his work concerned marriage, obligations, tutorship, and pro-
cedure stricto sensu. To modern eyes this “procedural” plan
might seem to lead up a blind alley, but it did not. For the plan
of Prévot de la Jannés was informed by the theme of subjective
rights sounded earlier by Pufendorf and Grotius. His coherent
deductive system flowed from the natural lawyers’ assumption
that man was at the center of the cosmos and ought to shape his
own destiny.

As we have seen, three French writers—Domat, Daguesseau,
and Prévét de la Jannés—inventively developed rational synthe-
ses of French law that were not based on the tripartite division
suggested by Gaius’ maxim. Of these writers, only Domat offered

84. Prévot de la Jannds, Les Principes de la Jurisprudence francaise exposée sui-
vant I'orde des diverses espéces d’actions qui se poursuivent en justice 7-8 (Paris 1770).
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i iate relevance to the drafters of the Projet of
?h:,o;’l;a‘:f I);;lfl::d gaguesseau’s work remained incomplete. The
work of Prévét de la Jannés had little ir_)ﬂuence upon the dx.'aft-
ers of the Civil Code, perhaps because it appeared superficially
to be only a manual of procedure.

V1. Tue TENDENCY TOWARD THE ARCHETYPE OF THE INSTITUTES

During the seventeenth and eight:eenth‘ cegturies, the tri-pm:tite
division of the Institutes increasingly mtngu.ed French jurists.
Despite individual variation, the_ works examined .here were all
organized according to the rubrics of persons,.thmgs, and ac-
tions. We shall see also how several ?f these wrl_bers, because ‘of
individual preferences, filled the classical form with new and dis-

tinctive content.

Lamoignon

Earlier we noted that Loisel cast topics of feuda.l customary
law in the framework of the Institutes, ther.eby strlppmg‘ them
of classical content. During the rei.gn of Louis X1V, Lamoignon,
President of the Parlement of Paris, u?ed the external struc‘tur.e
of the [nstitutes to elaborate the Ar.retés, a work based princi-
pally on the Custom of Paris. Lamongw.lon. summed up the pur-
pose of his work in these terms: “A pnnclpal goal of the ordon-
nance . . . was to give as much as ?os:uble a ggneral law to
France and to correct certain extraordinary usages mtrodl{ced in
some places against the common law.”“. HI.B work. was in ﬁve
parts: Persons, things, actions and 9bllgahOns, rights arising
from marriage, and successions and w1.lls. By means of these di-
visions, he sought to alleviate the dmox.‘der of the Custox'n of
Paris. The three legal rubrics of the .Instttutfzs-—Tpersons, thlpgs,
and obligations—shone through in his organization of maber!als.
Obligations occupied two parts of the work because questions
about the community of gains had becomg more com.plex th.an
they were in classical Roman law. Su.cc.e'ssnons and vnl'ls, which
Lamoignon considered modes of a(_:qumltxon,_appeared in a final
chapter, and actions, that is, sanctions for failure to perfon?: ob-
ligations, were treated together with thefn. Ac’cordmg‘to Viollet,
Daguesseau drew inspiration from Lamoignon’s Arrétés, and the

85. P. Viollet, Histoire du droit civil francais 241 (3d ed. 1905) (author’s trans.)
[hereinafter cited as Viollet).
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redactors of the French Civil Code must have had his work close
at hand when they carried out their task.*®

Claude Fleury and Gabriel Argou

These men were contemporaries as well as close friends. In-
deed, scholars like Laboulaye believed for many years that they
collaborated on a work called Institution au Droit francais,
though now it is thought that each man executed his own work
but sometimes attributed it to anonymous authors.® At first
glance, the old plan of the Roman Institutes does not seem to
form part of Fleury’s Institution au Droit francais, for it had
eight parts: Public law, private law (persons), things, obligations,
obligations-part two, civil procedure on the trial level, civil pro-
cedure on appeals, and criminal procedure on the trial level. Al-
most clairvoyantly, Fleury perceived the classical distinctions
now taken for granted between public and private law and be-
tween civil and criminal procedure. Stripping away public law
and procedure, we find the three traditional masses of the Insti-
tutes, with obligations substituted for the classical category of
actions. In Fleury’s work of the late 1600’s, we witness the trans-
formation in France of the Roman Institutes into a modern plan
based on a tripartite mass that envisaged successively persons,
things, and obligations. According to Professor Arnaud, Fleury’s
elaboration is distinctly modern because the three main subjects
are interdependent. As in the work of Grotius and Pufendorf,
Fleury elaborated everything in terms of the individual—the
holder of subjective rights enforceable against other persons by
means of certain procedures. Fleury was aware that he was

proposing a conception of law consistent with tenets of modern
natural law:

Private law consists of two points, the rights of each individual
and the manner of rendering to each one what belongs to him,
which . . . are called substance and form. To treat substance,
we must explain who are the persons and which things belong
to them. And persons must be treated first because law is
established only for them.®®

86. Id. at 241.

87. Arnaud, supre note 37, at 301.

88. 1 Fleury, Institution au Droit francais 215 (Laboulaye & Darest ed. 1858)
(quoted in Arnaud, supra note 37, at 158) (emphasis added).
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Fleury’s terminology was distinctl).' mc.)den?. At, ’once hg used th:;
word “right” in the sense of “subjective nght, a {u')tlon rooteal
in the primacy of the individual; _he. established utlhty.as a go

of the law; he established as the Ju.nsts’ goal the: orgapnzatnon qf
the whole mass into a modern rational system in whlch. man is
the primary datum; and his fundamental postulate a priort was
man’s inherent and natural freedom to have and to exercise

rights.

Like Fleury, Argou split his Institution into. three
parts—persons, things, and obligations—thereby .sal\fagmg tl'{e
framework of Justinian’s Institutes.‘ But ‘the beginning of h{s
work, like that of Fleury, reflects his intention to transform their
content:

All law of individuals consists in two parts, the rights of each-

individual and the manner of rendering to each what belongs

to him. First we shall examine persons, becfause the laws are

made for them only; then we shall explain things, and then the

necessary means to acquire and to keep them.*

i i he structure
he works of both Fleury and Argou mfl.xse.d into t 1
g‘f :h: Institutes a utilitarian, individualistic cast of mind that

reemerged in the French Civil Code.

Bourjon

After reading the works of generations of jurists, Bou:jpn
lamented their failure to compile a unique and con'lpre'henswe
body of French law. His impatience was reflected in his com-
ments on the Coutume de Paris:

The plans of the Commentaries can be reduced to two catego-
ries. Some followed the letter of the custom and commented on
the letters as they appeared. Others, more exact and more re-
flective, . . . gave a certain arrangement to the letter . .
neither method could form a complete body . . . . They had to
be reunited, but the size of the reunion was an.obstacle to'lts
order. The order was achieved only piecemeal. First, everything
was gathered, but the final goal could be reached only by order,
precision and harmony over a complete whole.*®

89. Argou, L'Institution au Droit francais 2 (11th ed. 1787) (quoted in Arnaud,

te 37, at 159) (emphasis added). ]
suprgono Bourjon, Dissertation to Le Droit commun de la France et la Coutume de Paris

(Paris 1747) (quoted in Arnaud, supra note 317, at 159-60).

Genatn 14
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Convinced that the text of the Custom needed rearranging,
Bourjon set for himself the task of doing for law what Bossuet in
his Discourse on Universal History had done for history. To at-
tain his goal, he established in Cartesian fashion several
principles:

To divide the whole so that one can find ail decisions under the
same title and chapter . . . . By means of this precision . . . all
the matters or topics can be seen, and all their branches appear
in their order . . . They will be born by degrees one from the
other; briefly, to put the common law of France, together with
the Custom of Paris, into their natural order . . . doing what
Domat has done for the civil law, . . . going further than he
went in terms of the exactitude of the division.®!

Using Domat’s work as a model, Bourjon intended to write a
complete and unified body of French law, a structured artifact
useful for practitioners. Although the two authors’ methods were
similar, their results differed. First, Bourjon’s Droit commun
closely followed the Institutes, for he based it on the tripartite
division into persons, things and obligations. Second, in contrast
with Domat’s plan, Bourjon’s work was not based upon subjec-
tive rights; autonomy of the will and equality of individuals, cor-
nerstones of the French revolutionary legislation, were not es-
sential to the fabric of Bourjon’s work.

The drafters of the Civil Code had Bourjon’s work before
them. The two documents are similar in many ways, both exter-
nally and in terms of details. Comparing them closely, however,
we see that feudal aspects of Bourjon's work like “garde noble et
bourgeoise” and “retrait lignager” disappeared from the Code.
Furthermore, Bourjon’s work contained no general theory of
ownership or obligations. For such general notions, one must
look under Bourjon’s title on fiefs and under the various con-
tracts. The echoes of feudal law in Bourjon’s work are under-
standable. Far more than the drafters of the Code civil, Bourjon
relied on the Custom of Paris, producing what has been called
“a new Custom of Paris in lovely order, logically deduced, care-
fully divided.**

91. Bourjon, supra note 90 (quoted in Arnaud, supra note 37, at 161-62).
92. Viollet, supra note 83, at 251.
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Pothier

No study, however brief, of the precursors of the French
Civil Code would be complete without a discussion of Pothier
(1699-1772). This is especially true for Louisiana lawyers who, as
students and practitioners, know Pothier’s name as well as they
know Corbin and Williston. Pothier’s work, translated into En-
glish more than that of any other French jurist of the pre-Revo-
lutionary period, is also familiar elsewhere in the United States.
His treatise on obligations is cited by the foremost Anglo-Ameri-
can scholars including Lon Fuller,*® Grant Gilmore, and Fried-
rich Kessler.* According to Richard Danzig’s heavily docu-
mented study of the great English case, Hadley v. Baxendale*®
Pothier’s thought figured prominently in nineteenth century
English damage formulations. Indeed, English judges may have
read Pothier as much as they read Sedgwick.”® Despite his popu-
larity, Pothier’s originality has been questioned, most notably by
Professor Dawson.

The draftsmen of the Code, facing an abundance [of scholar-
ship] so overwhelming, chose the simplicities of Pothier. For he
had managed, just in time, to produce a shallow but readable
statement that for some persons, strangely, still has charms.
The lawyers of the old regime, for whom he became the ulti-
mate spokesman, deserved from posterity a better fate.”

Dawson’s criticism is relentless. In Unjust Enrichment, he also
attacked Pothier’s work:

The chief feature of Pothier’s discussion was its total lack
of originality. He was in general a man of quite inferior talent,
with a gift for simplification. He was the French Blackstone,
without Blackstone’s dominant motive of apologizing for ex-
isting social and political institutions. The principal sources for
Pothier were the Roman texts, which he interwove with con-
temporary French ideas in an ingenious and readable manner.

93. L. Fuller & M. Eisenberg, Basic Contract Law 27 (3d ed. 1972).

94. F. Kessler & G. Gilmore, Contracts: Cases and Materials 96 (2d ed. 1970).

95. Denzig, Hadley v. Baxendale: A Study in the Industrialization of the Law, 4 J.
Legal Stud. 249, 257-59 (1975). Professor Danzig credits Professor A.W.B. Simpson with
having traced the Hadley formulation of liability for breach of contract into Pothier’s
writings and Sedgwick’s Treatise on the Measure of Damages. On Pothier’s significance
in nineteenth century American law, see Stein, The Attraction of the Civil Law in Post-
Revolutionary America, 52 Va. L. Rev. 403, 412, 422 (1966).

96. Danzig, supra note 95, at 259.

97. Dawson, supra note 34, at 350.
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On unjust enrichment he went straight back to Roman law but
gave a most incomplete version. . . . The ornamentation of
Pothier’s argument, with equity and quotations from
Pomponius, has served to disguise the substance. In substance
his appeal to the Roman texts was a misleading simplification.
He narrowed down the scope of unjust enrichment remedies to
much less than was known in classical Rome. French law was
to pay a price for using Pothier as its model.**

Equally bitter attacks on Pothier appear elsewhere in Professor
Dawson’s scholarship. We should take special note of his views
for two reasons: First, Dawson is a meticulous scholar who, as a
rule, makes judgments cautiously; second, Pothier is among the
most often cited French writers in Louisiana jurisprudence. Any
survey of Pothier’s contribution must acknowledge that while
his charm and originality can be debated, his dedication and sin-
gle-minded purpose cannot. Pothier, by nature timid, even re-
clusive, must have spent all of his waking hours in legal scholar-
ship, for he left modern civilians at least twenty important
treatises on a vast array of subjects including the Custom of Or-
leans, Roman law, numerous topics in civil law, and even mari-
time law. He succeeded Prévét de la Jannés as professor of
French law at Orleans, and he continued the work of his prede-
cessor. According to Viollet, these two jurisconsults “were rec-
ommended by the same qualities . . . simplicity, clarity, and a
spirit of popularization. . . . All of the treatise of Pothier be-
came habitual reading, the bread of jurisconsults who came to
draft the Civil Code.”® Though Pothier was not as original as
Domat and Donellus, he shared with them a drive to systematize
his materials and to put them in a natural order. This drive ap-
pears even in Pothier’s earliest works, a treatise on the Coutume
d’Orléans and a Roman law text, Pandectae Justinianeae in
novum ordinem digestae. His commentary on the Custom of Or-
leans, was preceded by a general introduction to the customs
consisting of 122 articles and four chapters. Predictably, the
chapters reflect the tripartite division of Justinian’s Institutes.

Superficially, Pothier’s Pandectae are very similar to Jus-
tinian’s Digest. He deals with the fifty books in their usual or-
der. But at the end of the Pandectae there appears the phrase

98. J. Dawson, Unjust Enrichment 95-96 (1951).
99. Viollet, supra note 83, at 253.
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“operis divisis,” indicating that he was beginning a new work.
Apparently, Pothier intended to publish the two works sepa-
rately, but Chancellor Daguesseau persuaded him to combine
them. Pothier introduced this “operis divisio” as follows: “The
work is divided into five parts. The first treats general rules of
natural law or of civil law. . . . The second concerns persons,
the third things, and the fourth actions. The fifth we depute to
public law.”** Upon Gaius’ traditional tripartite scheme Pothier
imposed rationalistic notions of the school of modern natural
law.!®* His use of jura and jus, especially in his treatise on prop-
erty, reflected a sensitivity to the idea of subjective rights. He
began, traditionally enough, with the categories of res in com-
mercio and res extra commercium, and then divided the former
category, as did the classical Romanists, into corporeals and in-
corporeals. But, in his examination of the utility of things, an
item of interest to the modern temper, he elaborated jura in the
sense of subjective rights and further subdivided them into jura
in re and juras ad rem. His division of topics under the rubric
“obligations” would become a blueprint for the French Civil
Code and codes modelled upon it. Pothier’s imprint would ap-
pear in the style of the Code as well as its substance. Instead of
simply reordering Justinian’s texts, he broke up large topics into
brief, staccato sections and articles, linked together logically.

In view of what we have said of Pothier, Professor Dawson’s
observations about him deserve re-examination.'®® Indeed, as
Dawson writes, Pothier may have been average in terms of his
originality. Perhaps it was this “average” quality that made his
work attractive, for the French Civil Code was to be understood
by the average French citizen, as well as the scholar. Pothier’s
clarity, simplicity, dedication, and systematic spirit are virtues
not lightly discounted, for they contributed to the pedagogical
soundness of his work. They would be welcome in a jurist today,
even if he had nothing new to say.

100. 3 R. Pothier, Pandectae Justinianeae in novum ordinem digestae L50, T17
(quoted in Arnaud, supra note 37, at 165).

101. Arnaud, supra note 37, at 165-67.

102. See text accompanying notes 97-98 supra.
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VII. THE PANDECTIST HERITAGE, THE GERMAN CiviL CODE AND
ITS INFLUENCE

The legal community of Louisiana, to have a full inventory
of organizational schemes for a new civil code, must take ac-
count of the German Civil Code, and the Pandectist heritage
that inspired its style and substance. The German Code is today
the “other” great civil code of western Europe. In terms of doc-
trinal ancestry, the German and French Codes have much more
in common than might be supposed. Both were based on the
premise that territorial and political unity required a compre-
hensive accessible body of law, and the genesis of both appeared
in the work of Donellus. One of the first continental systematiz-
ers, Donellus, had a profound impact upon German doctrine, for
he spent nine years of his wandering career on German law fac-
ulties after he was exiled from France. It will be recalled that
Donellus’ chief purpose was to organize the whole complex of
Roman law rules as a logically structured, self-contained system.
Thus, his work was an easily imported commodity. According to
Dawson, he was “a precursor of the German nineteenth century
Pandectists in his attempt to construct out of Roman law
sources a superstructure of theory valid for any time or
place.”*%*

The founder of the Pandectist School was Christian Wolff
(1679-1754), professor at the University of Halle. Because the
importance of mathematical precision in legal inquiry has been
stressed so much already, the following description of Wolff’s
approach may already be anticipated:

{Wolf’s] presentation excluded all inductive and empirical ele-
ments through deduction, without gaps, of all natural law rules
from axioms, down to the smallest details. Every particular
rule is derived from the previous, more general rule in the
strictest logical sequence and requires in the process the exact-
ness of geometrical proof, which is achieved by a logical chain
of reasoning by exclusion of the opposite. In this manner is
produced a closed system the basis for whose validity is the
freedom from logical contradiction of all its assertions. . . . If
the basic method of the older legal science [before Wolff] was
derivation by analysis from an authoritative text, the ultimate
scientific ground for decision becomes, primarily through his

103. Dawson, supra note 34, at 233-34.




1020 TULANE LAW REVIEW [Vol. 54

influence, the synthesizing concept, drawfvn from. the rule of
next highest generality by means consistent letl} the sys-
tem. . . . Wolff thus became the fathey of the “‘jurlsprudenc'e
of conceptions” or “constructions” which dominated the sci-
ence of the Pandects in the nineteenth century . . . a.nd de-
gpite severe crises over legal method is still operative [in Ger-

many) today.'*

Later German systematizers, chiefly academician:‘;, were in{lu—
enced by Wolff, even when they reacted against him. According

to Dawson,

Germany had emerged from the Middle Ages with a disordered
mass of highly localized rules. The absence of means to organ-
ize them had been due most of all to th.e‘medleva.l breakdowp
of government, the dispersal of the judicial fu.nctlon and relg-
ance on lay adjudicators who were neither eq.ufpped nor moti-
vated to express their solutions in intelligible 'rules that
reached beyond particular cases. One of the attractions of Ro-
man law was that it did supply a vast mass of rules, worked
over, applied and integrated by concerted efforts over centu-
ries. Even so the reception in Germany had been sel.ectlve. ...
Much more important was the effect of the reception on Ge.r-
man legal method. As one distinguished historian has put it,
the lasting effect of the reception was that German law was
“gcientificized.” (verwissenschaftlicht).'*®

As the nineteenth century progressed, the ascenda.ncy of aca-
demic jurists, established more than 200 years earlier as a by-
product of the reception of Roman law, was made more secure.
The seeming logic of the Pandectist approach became common
coin among German lawyers. The Pandectenrecht movement
culminated in the work of Windscheid, whose three Yolume work
appeared in stages between 1862 and 1870. A-ccordmg to Daw-
gon, Windscheid’s writings, because of th(_elr influence, ‘may be
compared with the Accursian gloss of medieval Italy. .Hls work‘s
were adopted as the statutory law of Greece, and remain t.h.e pf:;
mary source for anyone seeking access to Pandectist learning.

The German Civil Code was a monument to the Pandectist

104. F. Wieacker, Privatrechtsgeschichte der N it 193 (1952) cited and trans-

lated in Dawson, supra note 34, at 237. See also G. Wesenberg, Neuere deutsche Privat-
rechtsgeschichte 132, 134 (1954).

105. Dawson, supra note 34, at 237-38.

106. Id. at 459.

[N
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school in general and Windscheid in particular for he had a com-
manding influence over the first drafting commission of the
Code. The judges and lawyers who formed a majority of the
commission had all been trained in the Pandectist system and
knew Windscheid’s writings well. Though Windscheid died
before the Code was promulgated, it “embodied . . . the meth-
ods and the instruments of cerebration that Windscheid had
best exemplified.”*?

The structure and style of the Civil Code clearly mark it as the
ultimate triumph of the Pandectists. It opens with a General
Part that arches over the whole, cast at the highest level of
abstraction. It then proceeds through descending levels of gen-
erality—all obligations, then contractual obligations, then par-
ticular contracts and noncontractual obligations, and so on.
These provisions all interlock and all must be constantly kept
in mind. The language is . . . copied from Pandectist text-
books, though extremely condensed; it is a special language, ar-
tificial and refined, and is used throughout with rigorous con-
sistency. . . . It was addressed to lawyers, for whom each word
should strike a chord resonating back on their own well-tem-
pered scale.1%

In its treatment of persons, things, and legal transactions, the
German Civil Code reflects the Roman division of the Institutes.
But it is divided into five books: the general part, obligations,
things, family law, and inheritance. Although the Roman tripar-
tite division was conceptually helpful to the drafters, it did not
fix the Code’s structure. The practical structure of the German
Civil Code developed around major institutions of the civil law
a8 it had evolved from the usus modernus Pandectarum in re-
sponse to needs of modern society.

The format of the German Civil Code has adherents and
has spurred innovation. It has furnished the model for the Civil
Code of Greece, as well as the codes of a number of Soviet So-
cialist Republics, Poland, and Czechoslovakia.!®® Austrian trea-
tises, by including a general part, reflect the influence of the
Pandectists. This is so, even though the Austrian Civil Code it-
self contains no general part.

107. Id. at 459-60.
108. Id. at 460.
109. See David & Brierley, supra note 29, at 85.
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The result of the Italian drafters’ efforts was a code in six i‘

books. It opens with a short title, “Dispositions on the Law in Iy g
General,” consisting of thirty-one articles not considered techni-

The influence of the German scheme did not stop in Eu-
rope. The Civil Code of Brazil clearly reflects the influence of
both the German Civil Code and German scholarship. A leading

commentary on the Brazilian code is studded with references to
Leibniz, Endemann, Kohler, Savigny, and Windscheid.'*® The
Brazilian Civil Code itself consists of an elaborate general part
divided into three books—persons, things, and juridical facts
and acts. This last category especially reflects the imprint of the
German Civil Code, which generalized the idea of an all-inclu-
sive category of juridical acts.

In this century the Swiss Civil Code of 1912 and the Swiss
Code of Obligations of 1881-1912 constituted the first significant
variations on the German theme.!'! Although the Swiss legis-
lators rejected the idea of a separate general part, their dual
codification has five parts: Persons, family law, inheritance,
things, and obligations, including provisions both civil and
commercial.'*

VIII. Mip-TweNTIETH CENTURY CiviL CobpEs: CONTINENTAL
INNOVATIONS

Italian Civil Code

After the Swiss Codes, the Italian Codice Civile of 1942 was
the next major revision of this century.!'® Its innovative struc-
ture represented a major departure from both the French and
the German codes, although in one respect it is more like the
French.'** Revisers of the Italian Civil Code considered and re-
jected an elaborate general part on the ground that it was suited
to legal scholarship, not legislation.!’® However, the drafters in-
cluded in their Civil Code substance formerly in the Code of
Commerce of 1882. Thus, the Italian Civil Code of 1942 con-
tained a distinct body of law responsive to a growing market
economy.'!®

110. Codigo Civil dos Estados Unidos do Brasil 80-90 (C. Bevilaqua ed. 1975).

111. Zweigert & Dietrich, supra note 10, at 42.

112. Id.

113. Id. at 43.

114. Cappelletti, Merryman & Perillo, The Italian Legal System 222 (1967) [here-
inafter cited as Cappelletti].

115. Codice Civile {C.C.] 5-1 (Italy).

116. Cappelletti, supra note 114, at 218-19.

cally part of the Code.''” There follow four books in the tradi-
tional continental mode: Persons and the family, successions,
property, and obligations. This last book, because it combines
the civil and commercial rules on obligations, is much larger
than its French and German counterparts.’'® The fifth book cov-
ers labor, company law, protection of the rights of professionals,
and a variety of non-contractual commercial subjects such as
trademarks, copyright, corporate finance, security regulations,
and unfair competition.

The sixth book concerns “institutions of a prevalently in-
strumental character” which function to protect subjective
rights.”*® It has been characterized as a grab-bag of topics such
as proof, prescription, recordation, the enforcement of judg-
ments, and the expiration of rights.!?® Although these provisions
have traditionally appeared in civil codes,'” they have not gen-
erally been relegated to a separate book. Instead, as in the Loui-
siana and French Civil Codes, they are interspersed among sub-
stantive articles.'**

The Greek Civil Code (1940-1946)

This code followed the structure of the German Civil Code,
though it used less abstract language than its model.’** Notably,
the Greek legislators included in the general part rules on pri-
vate international law and excluded general provisions on prop-
erty.’* Like the Swiss format, the Greek refiected a tendency to
adapt a multiple-book structure to contemporary needs.

Developments in the Netherlands

The Dutch are the most recent innovators on the continent.
For over 140 years the Dutch draftsmen have not felt bound to

117. Id. at 229.

118. Id. at n7.

119. Id. at 239.

120. Id.

121. Cf. La. Civ. Code arts. 3516-3555 (prescription).
122. [Id. arts. 2232-2291 (proof).

123. Zweigert & Dietrich, supra note 10, at 43.

124. Id.

i
b

i
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follow French developments in all particulars. Their attitude is
understandable: their indigenous Roman-Dutch heritage dic-
tated as early as 1838 the requirement of delivery for the trans-
fer of property,’ a significant deviation from the rule expressed
in French Civil Code article 1583. The draft Dutch Civil Code of
1838 was inspired by Gaius’ format through the Code Napoleon:
it had a short preliminary chapter followed by four books—
persons, goods, obligations, and actions.!*® The new Dutch revi-
sion is still underway, but its structure has been reasonably well
established. Besides its traditional content, the new code will
contain the substance of the present commercial code. The unifi-
cation of commercial law and civil law also reflects the Roman-
Dutch heritage in which these subjects were not treated sepa-
rately.!*” Some private law presently in separate statutes will be
included in the new revision. The result will be a nine-book for-
mat covering serially persons and family law (including matri-
monial property), juristic persons (associations, corporations,
and foundations), patrimony (containing provisions generally
applicable to the law of property and rights in rem as well as
obligations), successions, rights in rem, general provisions on the
law of obligations, particular contracts, means of traffic and
transport (including land, sea, inland waterways and air law),
and industrial and intellectual property.'**

The Dutch format has some striking features. While it re-
jects the idea of a separate general part that figures so promi-
nently in the German model, the third book on patrimony incor-
porates a number of general provisions intended to apply by
analogy to topics besides property whenever “the matter per-
mits.”'** Both the Swiss and Italian codes have similar general
provisions authorizing code-wide application, though such provi-
gions appear under the heading of obligations. In a sense, the
third book of the Dutch revision assumes the ordinarily compre-
hensive role played by the law of obligations. It has several note-

125. Hartkamp, Civil Code Revision in the Netherlands: A Survey of Its System
and Contents and Its Influence on Dutch Legal Practice, 35 La. L. Rev. 1059, 1059 n.1
(1975) [hereinafter cited as Hartkamp].

126. H. Drion, Introduction to Book 6 of the Draft Civil Code of the Netherlands,
reprinted in Unofficial Translation of Book 6 of the Draft of a New Netherlands Civil
Code, 17 Neth. Int’l L. Rev. 225, 226 (1970).

127. Hartkamp, supra note 125, at 1061.

128. Id.

129. Id. at 1066 n.18.
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worthy features. First, corporeals and incorporeals are consid-
ered equivalents and the rules on them are combined. Second, it
generalizes institutions and doctrines traditionally associated
with contracts and successions that relate also to the patrimony
as a whole; this category includes the juristic act, good faith,
consent, and the law of agency. Third, it has rules on fiduciary
relations, an innovation that Louisiana might consider because
of its burgeoning law on trusts. Finally, the third book has gen-
eral provisions on actions including prescription, specific per-
formance, and the effects of judgments.'*®

Non-Continental Innovations and Developments
Israel

Like Louisiana and the Netherlands, Israel is revising its
private law in a piecemeal fashion. Israel’s private law has, on
the whole, been derived from English common law and equity.
Because Israel is at the confluence of several legal traditions, no
single external system provided a model for the Israeli revisions.
They were formulated as original products after comparative
study of several legal systems including Jewish law.’* The
names of the individual laws suggest a variety of influences: The
Agency Law (1965), Bailees Law (1967), Guarantee Law (1967),
The Security Interest Law (1967), Sales Law (1968), Gift Law
(1968), Transfer of Obligations Law (1969), Hire and Loan Law
(1971), Contracts (Remedies for Breach of Contract) Law (1970),
and Contracts (General Part) Law (1973).1** These titles, along
with others, will eventually be unified into a single comprehen-
sive code.

Quebec

The Civil Code of the Province of Quebec of 1866 departed
from the French scheme in minor ways; like the French Civil
Code it had three books dedicated respectively to persons,
things, and modes of acquisition as well as a fourth book on
commercial law.’** Both Quebec and Louisiana, as mixed juris-

130. Id. at 1065-67.

131. Shalev & Herman, A Source Study of Israel’s Contract Codifications, 35 La.
L. Rev. 1091, 1094 (1975). .

132. Id. at 1094 & n.13.

133. See generally L. Saintonge-Poitevin, Civil Code of the Province of Quebec




1026 TULANE LAW REVIEW [Vol. 54

dictions, reflect the interpenetration of common law and civil
law influences; both seek to maintain a civil law heritage in a
federation dominated by the common law. But there is an im-
portant difference between Quebec and Louisiana—the former
has maintained the primacy of the French language, while the
latter has not. For doctrinal development, this difference is cru-
cial because the vast majority of Louisiana lawyers are cut off
from original sources.

Finding the Quebec Code of 1866 out of date, contemporary
Quebec legislators sought to restore to the Code its primary
function: “[gloverning relations between citizens in accordance
with the norms, concepts, and techniques of our time.”* To ac-
complish this task, a radical change in drafting techniques was
required. According to Professor Crépeau, “the task of revision
could not be approached in the same spirit as that which guided
the first codification. In comparison with what was done a little
more than a century ago, it seemed to us that the situation
called for a complete reversal in the objectives to be
achieved.””®® The question of the irrelevance of the Code of 1866
was addressed vigorously.

The obsolescence of the Civil Code required that priority be
given to reforming the institutions of the Civil Law, and that
there be undertaken, in the light of experience and of compara-
tive law, a systematic examination of the entire Code, with a
view to removing the traces of a vanished past and to bring the
law into harmony with contemporary reality.'*

The avowed goal of the Quebec drafters was achieved in part by
adopting a nine-book structure. By restricting each major insti-
tution to a separate book, the drafters sought to make it more
clearly visible and amendable. The Quebec drafters believed
that in the long run expansion to nine books would help extend
the life of the Code. The nine books of the draft Quebec Civil
Code are: persons, family, succession, property, obligations, evi-
dence, prescription, publication of rights, and private interna-
tional law. The Quebec scheme deserves the careful considera-
tion of Louisiana’s drafters because, as already noted, the two

(1967). ) .
134. 1 P. Crépeau, Foreword to Report on the Quebec Civil Code at xxvii (1977).
135. Id.
136. Id.
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jurisdictions share historical characteristics and there are al-
ready close ties among their law faculties.

Seychelles

The recently enacted code of the Seychelles is instructive
because it has maintained the tripartite structure and internal
order of the French Civil Code. When the Seychelles drafters
deviated from the French model, they used the French tech-
nique of subdivision of articles, discussed in the next section of
this paper. Additional sections were inserted where new sub-
stance was deemed necessary and there were no corresponding
articles in the current French Civil Code.'*” Notably, the Sey-
chelles Code retained the traditional tripartite structure for the
sake of tradition, not logic. The value of tradition should not be
underestimated in a mixed jurisdiction like Louisiana, where ex-
traneous influences will interpenetrate with local ones. The Sey-
chelles drafters also made interesting use of the German tradi-
tion. There was apparently no barrier to using the more logical
divisions of the German Civil Code of 1900.!*® Though a full-
fledged general part was not enacted, the preliminary title of the
French Civil Code was expanded and infused with important
ideas borrowed from the German code. Article 2 of the Sey-
chelles Civil Code, like German Civil Code article 138, refers to
rules of public policy. Article 3 of the Seychelles document con-
cerns capacity of persons, a topic treated in detail in the general
part of the German code.'*®

Ethiopia

The Ethiopian Civil Code of 1960 is a major development in
recent civilian codification. The work of the renowned French
jurist, René David, it reflects advanced continental legal
thought*® and shows that it is possible to adapt the law to the
particular needs of a developing nation in the twentieth cen-
tury.!*! The Ethiopian Code also makes a particularly persuasive

137. Chloros, supra note 13, at 6-7.

138. Id. at 7.

139. Biirgerliches Gesetzbuch {BGB} arts. 104-115 (W. Ger.).

140. David, Sources of the Ethiopian Civil Code, 4 J. of Ethiopian L. 341 (1967)
{hereinafter cited as Sources].

141. Id. at 343-44. See also David, La Refonte du Code Civil dans les Etats Afri-
cains, 1962 Annales Africaines 160, 160 [hereinafter cited as Refonte].
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case for increasing the number of books in the Louisiana Civil ‘
Code. .

The Ethiopian decision to have a code in the civilian tradi- 7
tion was to an extent dictated by the consciousness of Ethiopia’s
historical relationship to the Romano-Germanic family. This re- 35
lationship developed basically from the Fetha Negast (Justice of 3
the Kings)."** Received into Ethiopian law around 1650, the i
Fetha Negast was the Ethiopian ideal in law, even though Ethi-

opian conduct and customs did not strictly conform to it.!*® It
was a translation from Arabic into Ge’ez (the liturgical language

of the Coptic church) of the Nomacanon of As Safi ibn al As- =

sal.'** This document of the Roman Byzantine legal tradition
contained both canon law and civil law precepts.'®

About the Fetha Negast, the drafters of the Ethiopian Civil
Code have said:

Whatever the differences between the rules contained in this

collection and the solutions applied in practice, it remains no

less true that the Fetha Negast has been constantly considered

in Ethiopia as the model, crowned with a character nearly sa-

cred, to which it would have been desirable to conform.'**

To an outsider, the Ethiopian Civil Code appears to belong
to the continental family. Its divisions and conceptual frame-

work reflect the imprint of Romanist scholarship. Technically,

however, it does not constitute a reception of a particular na-
tional law. It synthesizes venerable local laws, such as the Fetha
Negast,'” and provisions of a variety of codes including those of

142. See Emperor Hailie Selassie I, Preface to Ethiopian Civil Code, at v-vii

(1960). See also Refonte, supra note 141, at 162-63.

143. Sources, supra note 140, at 343. In the European experience the role of an
ideal body of law was fulfilled variously by Roman law or natural law; the notion of an
ideal law persisted well into the nineteenth century in European thought. Such a law was
taught and expounded with little attention to the law applied in the courts. Id. .

144. Id. at 342-43. Vanderlinden, An Introduction to the Sources of Ethiopian

Law from the 13th to the 20th Century, 3 J. of Ethiopian L. 227, 250 (1966) [hereinafter . :

cited as Vanderlinden]. The Arab Nomocanon was written in the thirteenth century in

Arabic by the Egyptian Christian canonist, As Safi ibn al Assal, and was translated into

Ge'ez between the fourteenth and the first half of the sixteenth century. .
145. Vanderlinden, supra note 144, at 250. There is controversy over the respective
influences of Byzantine and Muslim law on the Nomocanon. Id.

146. David, A Civil Code for Ethiopia: Considerations on the Codification of the

Civil Law in African Countries, 37 Tul. L. Rev. 187, 192 (1963) [hereinafter cited as

Considerations).
147. See text at notes 143-45 supra.
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France, Switzerland, Greece, Italy, and Egypt.'*® The simplicity
and conciseness of the code articles indicate a preference for
French drafting technique, and their brevity reminds the reader
of the new Quebec draft. According to Professor David:

The Ethiopian Civil Code is an original creation, based on
comparative law, in which rules have been selectively adopted
from various foreign legal systems, supplemented, and organ-
ized in a manner that is unique in some respects. Thus, we
have a synthesis, put together with an effort to be comprehen-
sive, rather than a reception. In these areas, the Ethiopian
Civil Code could best be viewed as a possible uniform Euro-
pean law, rather than a reproduction of some particular na-
tional law.!*®

In principle, the general plan of the Ethiopian Civil Code
reflects Swiss inspiration allowing for differences of pure form. It
has a five-book structure, but differs substantively from the
Swiss legislation.’®® The first three books contain many rules of
Ethiopian provenance; the last two, largely products of compara-
tive legal method, contain material deemed necessary for mod-
ernization.’®! The first book on persons is followed by a second
regulating the family and successions. These two books consoli-
date what the Swiss codes present in three books,'** but their
substance represents an adaptation to local needs. The third
book “Of Goods,” corresponds to the Swiss Civil Code’s fourth
book, “Of Real Rights.”’®* It contains much of the customary
Ethiopian property law in addition to two modern titles, Regis-
ters of Immovable Property, and Literary and Artistic Prop-
erty.'®* The first three books reflect the imprint of the Fetha
Negast,'*® while the substance of the last two books is decidedly
western.'®® Taken together, the five books consolidate many top-

148. Sources, supra note 140, at 347.

149. Id. at 346 (emphasis added).

150. David, Le Code Civil Ethiopien de 1960, 26 Zeitachrift fir auslindisches und
internationales Privatrecht [ZAIP) 668, 670 (1961) [hereinafter cited as Structures, so
called after its first subdivision]. For a discussion of the Swiss Codes, see text at notes
111-12 supra.

151. Sources, supra note 140, at 345-46.

152. Structures, supra note 150, at 670.

153. Id.

154. Sources, supra note 140, at 346.

155. Id. at 345.

156. Id. at 346.
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ics of substantive Swiss law that are divided between the Swiss
Civil Code and the Code of Obligations.’

iopian Code is also notable for the absence of two

featl'lE::, E t:)ol‘: on commercial law fmd a general part. Commcler-

cial law is regulated in the Ethiopian Code of Comxperce, a.sg
mulgated in 1960.:** Although the drafters h-ad ﬂlrteq wit,

El:: idea of one code, both civil and commercial in scope, it was

abandoned. The drafters maintained close conf.act and col.lat.Jo-

rated sufficiently to produce two documents without conflicting

rujes.!®®

The omission of a general part'® is due pal:tly t,o a need fgxl-
simplicity and partly to the influence of the Swiss lel“CAode,
which uses obligations as the part of general reference. gen-
eral part appeared to be an unnecessary luzury anq even Ia: cc;m-
plication of a sophisticated legal professn'on. According to r;:s es}
sor David, who was familiar Wit}.l the v1r!:ues and drawbacc' 0’1
the Pandectist techniques for interpreting the German Civi

Code, f l
i i juri t for example
did not want to oblige the jurist, who mus
£:2:lve a question about the rental of a dwelling house, to refer
to a general part in addition to the three par!,s of the code that
he already must consult; the book on obligations and contracts
in general, general dispositions of the chapter on lease 9f an
immovable, and general dispositions on the rental of residen-
tial houses. The general part of the code appeared to be a com-
plication more than a simplification; this reason led us to re-
nounce it.!$*

Having noted similarities between the Ethiopian C?de and
those of France and Switzerland, we should .al.so take m'to ac-
count its departures from the continental tradition. A. Sectlol'}‘ (t)ln
literary and artistic property has.al.r.eady been pmentlonfed. i
title on extracontractual responsxbnln?y and unjust enrichmen
regulates an ancient subject with a richness and nuance gener-

157. Structures, supra note 150, at 670.
158. Sources, supra note 140, at 3:2 197
. Considerations, supra note 146, at A . )

igg S(tjructure, supra note 150, at 670. See also David & Brierley, supra note 28, at
83-85; Refonte, supra note 141, at 165:

161. Refonte, supra note 141, at 165.

162. Structure, supra note 150, at 671.

163. Id. See Refonte, supra note 141, at 165.
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ally absent from the very succinct titles of most modern codes.
Another stark contrast appears in the Ethiopian Code’s regula-
tion of delictual liability. Instead of the typical ten or fifteen
articles on this topic, there are 135. After establishing a series of
general rules, the drafter has detailed a series of specific cases.
The particularism of this regulation of tort liability is more akin
to the common law than to a traditional civil code. More than
thirty years ago, Professor C.J. Morrow noted the generality
with which civil codes regulate delicts: “The whole theory of the
Civil Code articles on delictual responsibility rests upon the no-
tion that this field requires a minimum of predictability in ad-
vance and a maximum of individualization of decision, and thus
that only broad standards need be provided in the Code "

The English institution of bailment has apparently inspired
a title on “contracts relative to custody, the use and enjoyment
of a thing.”**® Consequently, a set of general rules precedes the
regulation of certain special contracts like lease, deposit, and
commodatum. Finally, there is a special title on contracts rela-
tive to immovables because the regulation of “contracts of sale,
undertakings, . . . and lease would gain clarity if we distin-
guished carefully the cases where these contracts affect an im-
movable from those affecting another asset.”'*s

IX. RECENT DEVELOPMENTS IN FRANCE AND CRITICISMS

Today the French Civil Code retains its tripartite structure.
A code revision commission formed in 1945 flirted with, but
abandoned, the idea of a general part which would have been
placed in a preliminary book and coupled with a fourth book on
legal transactions (des actes et des faits Juridiques).* In 1964,
a new revision program began. Its object was a systematic, piece-
meal revision of the Code, not a total overhaul.’** By means of
this revision, the traditional structure has so far been preserved
despite criticism of it.'*® One reason offered for retention of the
structure is the possibility of saving the traditional, even legen-
dary, article numbers to avoid disturbing the acquired habits of

164. Approach, supra note 5, at 486,

165. Structure, supra note 150, at 671.

166. Id. at 673.

167. Zweigert & Dietrich, supra note 10, at 41.
168. Recent Revisions, supra note 44, at 756-57.
169. [Id. at 760.
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the legal community. When gaps have opened because of th‘e re-
peal of particular provisions, their numbers have been .re.tamed.
When new material has been added, it has been subdivided so
that the principal article numbers can be preserved. Thuf;, be-
sides article 220, there are articles 220-1, 220-2, and the lllfe."°
Problems in citation might arise from this numbering tgchmque;
it is easy to confuse 2201 with 220-1. But the n}xmbermg te(fh-
nique gives the impression of stability despite substantive
change. It is worth noting that Louisiana drafters have some-
times employed similar numbering techniques. Repgaled articles
of the Louisiana Civil Code remain in sequence. Article 916, con-
cerning the usufruct of the surviving spouse, now ha§ a compan-
jon article 916.1. Critics of this approach to numeration have ar-
gued that it is detrimental to the elegance of the Code. and to
facility of presentation, and it may induce belief in a hlerarcfhy
of texts that in fact does not exist. In practice, the pumbermg
technique has thus far produced only minor difficulties.’”*

Maintenance of the tripartite structure, though based on
reasons of convenience, seems to contravene two of the four
principles of the traditional French approach to codification ar-
ticulated by Professor Tunc. According to Tunc, a code should
be complete in its field, generally applicable, logically arranged,
and grounded in experience.”™ Perhaps the piecemeal, a}d hqc
numbering process is not grounded in experience. Certainly, it
sacrifices logic of presentation. Assuming with Professor Tunc
that logic brings clarity and justice,'” one finds it hard to accept
a limitation of institutions within arbitrary boundaries. To the
claim that inner consistency is a badge of the French Civil Code,
one may counter that the Code’s plan “was neither seriously ex-
amined nor absolutely willed.”*** As Maleville wrote, “every di-
vision on these grand subjects is necessarily a bit arbitrary.”™
The inner consistency found by French and Louisiana lawyers
may be due more to force of habit than to the current organiza-
tion of the documents themselves.

There have been important critics of the tripartite division

170. Id. at 761.

171. Id. at 761-62. L

172. Grand Outline, supra note 44, at 435. See text accompanying note 44 supra.
173. Grand Outline, supra note 44, at 441. ¢

174. Ray, supra note 15, at 208.

175. Maleville, supra note 17, at 3.
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of the French Civil Code. Planiol, for example, stressed the
unity of private law: “Private law governs in principle all the
acts of individuals in their private capacity. It should form a ho-
mogeneous and single unity. But in France and in most civilized
states, it is at present divided into three sections. They are civil
law, procedure, and commercial law.”'?® Like Ray, Planiol re-
garded the tripartite division of the Code as artificial, even acci-
dental.'”” Against the claims of legal scientists that a code
needed a scientific order, Planiol argued that the desideratum
was a division of subjects convenient for the profession.

There is nothing scientific about the plan of the French Civil
Code. In drafting modern codes, an effort has been made to
bring about a more rational grouping of legal provisions. But it
is well to avoid exaggerating what the scientific nature of a
plan may play in the real value of a code.'”

Planiol also disliked the tripartite division for its damage to
Book Three: “The crowding together of so many heterogeneous
subjects into one book is not very logical. In addition the divi-
sion into books is useless. A single series of titles would be more
simple and would permit of all additions which might become
necessary.”'”® This last remark is reminiscent of the Quebec
drafters’ rationale for their new nine-book structure. Contempo-
rary civil codes, depending upon heritage and geography, may be
located on a spectrum from the tripartite scheme all the way to
Planiol’s series of titles. If we locate the Seychelles Code on one
end of the spectrum, the codes of Quebec and the Netherlands
are near the other. Over time, Planiol’s series probably would
have been grouped and ordered in terms of function and
purpose.

X. CobpE REevisioN IN LoUISIANA

Though the structure of the French Civil Code may have
been accidental, Louisiana’s unique history and geography sug-
gest that any plan of the Louisiana Civil Code be “seriously ex-
amined and absolutely willed.”** Codification in revolutionary

176. 1 M. Planiol, Traité élementaire de droit civil, no. 23 (6th ed. La. State L.
Inst. trans. 1965).

177. Id. no. 26.

178. Id. no. 87.

179. Id.

180. See Ray, supra note 15, at 208.
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France was the culmination of a centuries-long process of evolu-
tion. By contrast, Louisiana’s code was a t?ansplant, thou.gh
there were indigenous Spanish and French influences. Unll.ke
France in 1800, Louisiana in the 1980’s cannot afford centuru?s
of evolution; nor can accident haphazardly def'ine the ‘Cjode,s
structure. Whatever the details of a new blgeprmt, I.Jm.m;{am.as
lawmakers must bear in mind that the state is a hyb.nd jurisdic-
tion, vulnerable to the pressure of fo'rty-r.une sister states.
Hence, modernization of the Civil Cede, if it is eventually to be
achieved, must be a conscious and courageous act of

preservation.

According to Professor Batiza, the Civil que is one of the
most interesting and significant development.s in the: l}xstory <_>f
codification in the western hemisphere. Louisiana’s Civil Code is
a monument, but it is under seige.

It has been from the outset. The sheer weight 9f Phe com-
mon law influence exerted by forty-nine sister jut_'isc!nctlons, and
by a federal system operating both above a.nd within the state;
the effect of historical factors that served mmultane.ously to cut
off the flow of doctrinal nourishment from the contme.nt and to
replace it with the legal literature of the_Anglo-Amencan com-
mon law; the continuing tendency of Louisiana f:ourts to misin-
terpret, misapply, or simply ignore the substantnfe provisions (_)f
the Civil Code; the rapid expansion of the domm!on of pul.)llc
and private law independent of the Code; the. routlpg extrusion
of common law legislation by state lawmakers insensitive to both
civilian drafting techniques and the basic nature and function of
the Code itself; the predominance of research to.ol.s produced by
publishers geared to common law rather than civil law method-
ology; the tendency of state law schools to rely on the casebook
method of instruction even in civil law courses; all these factors
have exerted—and continue to exert—a corrosive pressure upon
the core of civilianism in Louisiana law. The effects of this pres-
sure must always be borne in mind if the consensus reflected in
the legislative mandate for revision is to be given its effect. It is
preservation, then, that code revision must seek to
achieve—preservation of the basic civilian character of the
state’s private law.

Structural Objectives of Code Revision

Implicit in the very concept of a civil code is the notion that
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it is intended to endure, to be, “a frame of reference moving in
time.”®* To identify preservation of civilian tradition as a pri-
mary objective of recodification in Louisiana is to do no more
than emphasize that fundamental characteristic of the artifact
itself. For, as the French learned two centuries ago, a civil code
is more than a collection of legal rules. It is at once the product
and the embodiment of the civilian perspective, the style that is
the heritage of the civil law. The code cannot survive the erosion
of civil law tradition without ceasing to be a civil code, because
the artifact and the heritage it embodies are inseparable. The
vulnerability of one is the vulnerability of both. The internal ar-
rangement of the Code must seek to maximize its resistance to
the erosive forces which have made Louisiana the hybrid juris-
diction that it is today, and which continue to exert pressure
toward conformity with the common law jurisdictions that sur-
round us. Thus, while it is still too early to develop a full scale
blueprint for code revision, we may nevertheless discover in the
factors which have tended to erode the civil law tradition in this
state the rudimentary contours of a new design—the particular
objectives from which a new structure might be deduced.

The preservationist goals of code revision and the history of
common law encroachment in Louisiana combine to suggest the
basic criteria for structural revision: the logical arrangement of
the civil code should seek to achieve methodological stability,
pedagogical soundness, and practical utility.

Methodological Stability

There can be little doubt that methodology lies at the very
heart of the civilian tradition. No other issue has so absorbed
the attention of scholars debating the proper characterization of
Louisiana’s legal system. The role of the judge, the place of the
case, the definitional tug-of-war between decisional precedent as
stare decisis or jurisprudence constante have all figured promi-
nently in the various “position papers” characterizing Louisi-
ana’s legal system as Anglo-American,*s civilian,'** or mixed.!s*

181. Herman, Legislative Management of History: Notes on the Philosophical
Foundations of the Civil Code, 53 Tul. L. Rev. 380, 385 (1979) [hereinafter cited as
Philesophical Foundations].

182. E.g., Crabités, Louisiana Not a Civil Law State, 9 Loy. L.J. 51 (1928); Ireland,
Louisiana’s Legal System Reappraised, 11 Tul. L. Rev. 585 (1937). See also Reeves, The
Common Law State of Louisiana, 2 Tul. Civ. L.F., Issue I1I (1974) [hereinafter cited as
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History would indicate that the importance given to method-
ological questions is not misplaced. The fate of the F}eld codes’®®
in the western states teaches us that; under t.he influence of
common law techniques of statutory interpretation, @hose codes
have become little more than “glorified statu.tes,” interpreted
and applied in ways that have completely nullified the et.fect .of
codification.’ The importance attached to methodolqgncz?] is-
sues by Louisiana’s legal literature indicates for acfldemlc clrc.le:s
that such issues are pivotal to the broader question ot: L9u1§1-
ana’s identity as something other than a common law .junsdlc-
tion. The forces that neutralized the codes of California, M‘or}-
tana, and the Dakotas nag at the Louisiana Civil Code, a.nd itis
seldom, if ever, seriously doubted that the same fate awaits it.’*’

Structure in codification is “the intellectual mechanism that
permits one to find his way through the code.”'** The point here
is that the Code remains a civil code only to the extent that the
pathways thus illuminated are essentially civilian in character.
Code structure must encourage reliance upon civilian meth9dol-
ogy, establishing substantive and spatial relationships within

State).
CO’";';;’:‘ LE':. Dng:ett. Dainow, Hebert & McMahon, A Reappraisal_ Apprai.tred: A
Brief for the Civil Law of Louisiana, 12 Tul. L. Rev. 12, 41 .(1937) [h.efemx‘ifter cnted as
Reappraisal Appraised)]; Barham, A Renaissance of the Civilian Tr.admon in Louisiana,
33 La. L. Rev. 357, 357 (1973) [hereinafter cited as Civilian .Renawsauce]. »

184. E.g., Tate, The Role of the Judge in Mixed Jurisdictions: The Louls.tana .Ex-
perience, in The Role of Judicial Decisions and Doctrine in Civil Law and in .M.lx'ed
Jurisdictions 23 (J. Dainow ed. 1974) [hereinafter cited as Judg.-e's Role!; Tate, C:.m.h-an
Methodology in Louisiana, 44 Tul L. Rev. 673 (1970} [hereinafter cntﬁl_as\Cm\tlu_:f
Methodology). )

185. This reference is to the code prepared for the state of New York in 1865 by
David Dudley Field. A codification of common law principles, it was adopted'by four
western states: California, North Dakota, South Dakota, and Montana. Jolowxw., _The

““Morrow, Louisiana

G in Louistana, . L. Rev. ) B '
% ivilian Codification and Legal Method for State and Nation (pt. 1), 17 Tul.
L

w. 351/ 402-03 (1943) [hereinafter cited as Louisiana Blueprint]. Although it em-

bodied common law rather than civil law substantive rules, the code nevertheless called

ivilian interpreti i . See Jolowicz, supra, at 499-500. .

186. Louisiana Blueprint, supra note 185, at 403. See Jolowicz, supra note 185, at
5 187. There are, of course, some optimists, most notably Albert Tate and Mac? E
Barham, two leading civilians who recently left the Louisiana Supreme Court. See Civil-
ian Renaissance, supra note 183 (Barham); Judge’s Role, supra note 184 f’]‘ate). These
jurists do not question the existence or effect of the pervasive common law influence that
has been at work in Louisiana since the first Code was enacted. They simply argue that
the emergence of our hybridism is not the deathknell of our civilian heritage.

188. Structure, supra note 11, at 697.
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and between its institutions, and among its divisions, subdivi-
sions, and units, that to the greatest extent possible force the
intellect into civilian modes of thought.’®® This is not a call for a
rigid legislative crackdown on the courts,'* but a simple recogni-
tion of the obvious: The way the code is organized determines
how it is used and colors our approach, our perspective, in
thinking of the law. That is what we mean by a “logical” ar-
rangement. That is why we demand it in a code.

What this suggests is an arrangement keyed to the problem-
solving techniques traditionally utilized in the civil law.’** This
arrangement involves both judicial technique and legislative
style. To the civilian, the code is central and controlling. The
civil law judge turns always to the code, seeking first to identify
and interpret the controlling provisions. He invokes an elaborate
interpretive machinery in this process, bending it to the search
for the true significance of one relevant text.'** Though prior de-
cisions are relevant and influential in this process, they are not

: he code and thereby insulate the decision-
he authoritative conceptuslization of the law.'*8

makers from

189. See id. at 700-01. See, e.g., Morrison, The Need for a Revision of the Louisi-
ane Civil Code, 11 Tul. L. Rev. 213, 234 (1937) (hereinafter cited as Need for Revision]:
“Plan is not important for itself, but its purpose should be to organize the materials of
the law according to basic directives into a systematic pattern designed to indicate insti-
tutional interrelations, and thus impart unity, clarity and homogeneity to the docu-
ment.” (Footnotes omitted). This is also Professor Motrow's point in Approach, supra
note 5, at 487-88.

190. See Need for Revision, supra note 189, at 237: “The purpose of a code is to
announce legislatively legal rules and principles, to establish legal institutions and to
sanction, regulate and delimit the aphere of juridical activity . . . .”

191.  For a detailed summary of the civilian method by a civilian purist, see Louisi-
ana Blueprint, suprd note 185, at 548-56. This description is excerpted and quoted in
Civilian Methodology, supra note 184, at 674-76.

192. Louisiana Blueprint, supra note 185, at 549. Morrow sketches the interpretive
process as follows:

Regard will be had to the language of the text and the sense it conveys, the

influence of other articles, considerations of textual arrangement of the Code

a8 unit, historical factors, the clarifying effect of the motifs on obscure

passages, and the allowable areas within which the legislator has indicated that

judicial distinction may be used in taking account of special factors. The whole
import of the process is the ascertainment of the genuine significance of the

Code text.

Id. (footnotes omitted). See David & de Vries, supra note 44, at 87-99. See also Com-
ment, Litigation Preclusion in Louisiana: Welch v. Crown Zellerbach Corporation and
the Death of Collateral Estoppel, 53 Tul. L. Rev. 875, 898 n.159 (1979).

5 isiana Blueprint, supra note 185, at 550-52. For an interesting discussion
of stare decisip vis-a-vis civilian doctrine of jurisprudence constante in Louisiana, see
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is search proves fruitless, the civilian judge neverth.e-
Y:sl;e::ait:tl:ins his fgcus on the codf:. He reasons fron.x th.e socx:l
and legal perspective embod?ed in the code, projecting t :
plasma™ of the code’_s orgamc-harmony or:::o a snuatl::il no
precisely covered by the legislative scheme.'. But the code rlf-
mains the central point of departure t_'or his analogy, an:ii t! s
ultimate goal of his interpretation remains the same: to ﬁn. ar‘lu
properly apply the controlling l(?gxslat.;xve copceptuahzatlon.al
Where the code provides no soh{tlon, either directly or I.Jy anal-
ogy, the judge faces the unprovndgd-for case.'” Here his muler-
pretive freedom expands, and begins to approach the f}ll] ru :;;
making or conceptualizing power of the common law judge.
5 Treedom, even here, is never absolute, howe\{er; for the code
delimits the extent of his discretion'* and establishes the frame-

w State, supra note 182, at 11-19. )
Reevle;; C":;"l:’l:‘j:f’ is Professof Baudouin’s word: “A code is ap?arently complete in
If, b;xt it is drafted in.sucheway that, in spite of its division 1{1to books, chapters,
and s.ections, there is at permeates it totally.t’ Baudouin, The Inﬂue.rt:; of
he Code Napoleon, 33-Tul-EzRev. 21, 22 (1958) (emphasis adt.ied) [herelf}aft.er ) ” sas
tInﬂuence]. Mr. Justice Douglas might have said “pel)umbra” mst.et.ad faf pla;l.;a. 3 ee
Griswold v. Connecticut, 381 U.S. 479, 483 (1965). It is perhaps a slg.mficu.lt i b::e cel;
Certainly, it is provocative. Consider, for example, what t}.ae.aubtler distinctions | weer-
those words suggest about the differences between the civil law and common law pe
tives on legislation.
Sl:.‘3‘:195‘ Louiiiana Blueprint, supra note 185, at 552: o
In the absence of a controlling Code text, the civilian judge by no meall:s
discards his Code. It is realized that properly drafted Codes have what the

. » S T L f ial and
jvilian_callg “oggmg_hgmony. and n within ¢ ves a social a
r:gnnlm;)int of view consistently maintained throughout . . . . (T}he civilian
C rojects and gxter@s his legislative text . . . .
ma

i - in, Equity in Louisiana: The
. Id. at 554. See id. at 554-56. See generally Franklin, <
Rolelc?;7 Article 21,9 Tul. L. Rev. 485 (1935); Stone, The So-Called Unprovided-for Case,
53 Tul. L. Rev. 93 (1978).

198. Louisiana Blueprint, supra note 185, at 554. )

199. See, e.g., La. Civ. Code art. 21: “In all civil matters, where there_ is no e.xpress
law, the.judge' is bound to proceed and decide according to equity. To decide e<.1u.|tably.
an ;ppeal is to be made to natural law and reason, or received usages, where p?sn.twe .law
is silent.” Compare id. with Schweizerische Zivilgesetzbuch [ZGB]), Code civil suisse
[C.C.], Codice civile svizzero [Cod. civ.] art. 1 (quoted in Stone, The So-Called Unpro-
vided-for Case, 53 Tul. L. Rev. 43, 103 .(197§)): L it contai vision in ts

The Code applies to all legal questions for which it contains & pr

terms or its exposition. If no command can be taken from the stat.l.'lw, then the

judge shall pronounce in accordance with customary law, and failing that: ac-

cording to the rule which he as a legislator would adopt. He should be guided

therein by approved precept and tradition. . ]
See id. at 103-04; Morrow, Louisiana Blueprint, supra note 185, flt 554. For an mt.ere'stil
ing history and analysis of the jurisprudential application of article 1 of the Code civi
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work for his decision.?*® Furthermore, the resolution thus
reached is prevented from becoming a true judicial conceptual-
ization, a judge-made rule of law, by the absence of stare decisis.
The judge-made rule, unable to reach into the future to bind
judges in subsequent decisions, is little more than an ad hoc ar-
bitration of a particular dispute.*

Implicit as corollaries to the foregoing methodology are cer-
tain elements of legislative style. As Professor Morrow noted,
“Generalization is the soul of civilian codification.”* To the ci-
vilian, the legal rule is designed to operate at an optimum level
of abstraction. This level may be seen as a point of equilibrium
between the broad generality of the ordering legal principle and
the extreme particularity of the concrete resolution of an indi-
vidual dispute.*®® A rule too general is over inclusive and cannot
provide practical guidance or sufficient predictability; a rule too
particular is too exclusive, and leads to rigidity, and obsoles-
cence.** This point of equilibrium is not fixed. It varies accord-
ing to the substantive content of the rule itself and to the posi-
tion the rule occupies in the overall legislative scheme.2*® Thus,
certain branches of the law which demand a high degree of pre-
dictability, such as successions, property, and prescription,
would seem to demand a relatively low level of abstraction—and
the pertinent legal rules, therefore, should be relatively detailed
and particularized.?®® As we suggested in our discussion of the
Ethiopian Code, other areas, such as the law of quasi-delicts, re-
quire individualized judicial resolutions based primarily upon
factual variables. And as Professor Morrow showed, such areas

suisse, see J. Mayda, Francois Gény and Modern Jurisprudence 31-64 (1978).

200. See the discussion of Francois Gény’s methodology in Louisiana Blueprint,
supra note 185, at 554-56. Compare id. with Mayda, supra note 199, at 1-29.

201. Louisiana Blueprint, supra note 185, at 555; see Mayda, supra note 199, at
28.

dJudge Tate, in assessing Morrow’s position, notes that Morrow's lament for the de-
mise of civilian methodology in Louisiana was perhaps unduly pessimistic. Judicial tech-
nique in Louisiana differs, says Tate, “subtly but essentially” from that utilized in the
common law, Civilian Methodology, supra note 184, at 677, and need not be seen as a
retreat from the methodology outlined and advocated by Morrow. Id. at 679-80.

202. Approach, supra note 5, at 487,

203. David & Brierley, supra note 29, at 88-89.

204. Id.

205. Id. at 89; Structure, supra note 11, at 701-03; Approach, supra note 5, at 486,
488.

206. Approach, supra note 5, at 488. See David & Brierley, supra note 29, at 89,




{
1040 TULANE LAW REVIEW [Vol. 54
latively high level of abstraction—and th}ls' the per-
gi‘::::: (liegalierules :hougld provide rfalativgly b7roa.d guldlnghstan-
dards for the exercise of judicial discretion.?® Slmllfarly, t elor-
ganizational scheme of the artifact as a wh91e establishes a ¢ ealt'.
logical interdependence among the institutions and provisions 0
the civil code. An important aspect of that {nterdeizendence is
the rapport between the general gnd the particular. Tel:ie o';:’t},:-
mal level of abstraction for any glven‘ru\le gannot be f}x. wi (i
out reference to its logical position vis-a-vis the provns'lonls a;x
institutions which precede and follow }t. Thus,. thg log’l’ca‘lﬁi a-
tionship between “sales” and “conventional ophgatlons wi : e-
mand that the former be relatively more part.lcular, and t!'ne al:,-
ter relatively more general.?® These observations emphasx?e :) e
fundamental point of this discussion: the close relationship ve-
tween code structure and civilian methodplogy. The two arsd in-
geparable: when one is struck the other rings; when one e; ei;
the other must collapse. But by the same t.oken, .the logic of eac
informs the logic of the other, and by manipulating st,ruct,ure},l _w;;
can reemphasize and strengthen the methodology upon whic
our civil law tradition depends.

Expressed in terms of methogiological st.ability, the_ broac:_
structural objectives of recodification are easily summarized. I
the civil law method is to be preserved it must be. as c.learly‘de-
lineated as possible. To a great extent, guch a de}mgatnon l.mgm;
well be expressly embodied in a rev1§ed_ Qrehml_m_ary title
which sets forth the acceptable limits_of judicial activity and tl:ne
general framework for the interpretation. Ff)r Professox: Frank!m
the current preliminary title is supremely important: 1t.pe1:m|3
extension of code provisions, and sketches the orgamzat,lond
logic of the substantive rules which follow.””* The number an

207. Approach, supra note 5, at 488. See David & Brierley, supra note 29, at 89.
208. Structure, supra note 11, at 702; see id. at 700-03.
. Id. at 702 B »
ggg The Preliminary title comprises articles 1 through 23 of the Louisiana Civil
870. .

COdesz ' Approach, supra note 5, at 488-89. Professor Morrow stresses the importance
iding judicial activity by legislative conceptualiz.auo‘n: ] ) )

of ‘ufgl]r;gl:x:ans of Codes the legislator was not binding judges to invariable astn;n
in all situations, but rather, by means of language 'ant'i its erragagement, indi-
cating allowable areas for individualization, areas within which judges are free
to take account of special factors. . . . [T]he foremost problem. of r.h-e lgg.al
order [is] accurate delimitation of those areas for the proper exercise of judicial

discretion.
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arrangement of books, and of the divisions and subdivisions
within each book,.could supplement the express provisions of
the preliminary title by utilizing the general-to-particular ar-
rangement implicit in civilian methodology, and by Jjuxtaposing
institutions and provisions in a manner designed to call atten-
tion to the logical interrelationships involved.” The redactor’s
art can be used to fix both the optimal level of abstraction in
light of the substance and the logical positioning of the various
provisions, and to determine the kind of interpretive discre-
tion—factual or legal—that is to be left to the courts.**

Pedagogical Soundness

Almost by reflex, civilians shy away from the suggestion
that the civil code performs legitimate pedagogical functions.
“The law commands,” says L'Hospital in a traditional positivis-
tic maxim, “it is not made to instruct, and it has no need of
convincing.”*** The code is legislation, not doctrine, not a text-
book on the civil law. That maxim emphasizes the fundamental
division of labor between legislation and doctrine in the civil

Louisiana Blueprint, supra note 185, at 55-56 (footnotes omitted).

212. See text at notes 191-201 supra.
[W]e are by no means saying that the code consists of a simple juxtaposition of
institutions . . . . [T]he concept of “code” and the spirit that pervades it
emerge to provide the intellectual mechanism . . . . This mechanism consists
mainly in the methods of reasoning . . . and, secondarily in the notions of in-
terdependence between the articles.

The civil code is one and only one law; it is a whole built on “n” articles,
each essential to the whole. “The civil code is a well ordered monument, whose
design and outlooks have a meaning. Beyond this apparent arrangement, there
exist implicit and changing coordinations, a deep life, hidden feelings and con-
ceptions which are the true cement of the legal provisions.”

Structure, supra note 11, at 700-03, quoting J. Ray, Essai sur la Structure Logique du
Code Civil Francais (1926) (translation by Professor Levasseur). Both Morrow and Mor-
rison strongly urged adoption of the German model's General Part. Need for Revision,
supra note 189, at 234-35; Approach, supra note 5, at 487-88.

213. See Approach, supra note 5, at 488. It is suggested that the redactor can con-
trol the exercise of judicial discretion not only by express delimitations and the implicit
framework established by the arrangement of provisions, but also by the very nature of
the determinations he leaves to the judiciary. For instance, by incorporating a standard
of “good faith” into a given provision, the redactor may thereby limit the interpretive
discretion of the judge to the essentially factual question of whether good faith is pre-
sent. By so doing, the redactor effectively immunizes the code provision against judicial
amendment. See, e.g., La. Civ. Code art. 520.

214. Need for Revision, supra note 189, at 241. See id. at 239-41; de la Morandiére,
Preliminary Report of the Civil Code Reform Commission of France, 16 La. L. Rev. 1,
25, 26-27 (J. Dainow trans. 1955),
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law and reflects the fear that confusion of the two may weaken
the primacy of legislation as a source of law.2® But to concede
that point is not necessarily to deny the cgde a lggztxrr_lat-e rf)le. as
an instrument of education—particularly in a mixed J}msd.lctlon
such as Louisiana. The inclusion of doctrinal matenalg_; in the
Louisiana Civil Code has long been a source of complaint. But
even the Old Guard purists could not agree on th.e extent to
which such material should be excised. James Momsor!, fqr in-
stance, cited the whole of the Preliminary Title as quectlona-
ble.2** Clarence Morrow, on the other hand,' felt that 'tltle s!lould
be expanded and argued strongly for detallgci. doctrinal dlscug-
sions in the exposé des motifs of the new revnsnon.""’ Asa p_ractl-
cal matter, recognition of sound pedagogy as a major considera-
tion in the structuring of the Revised Civil Code seems almost
inevitable. As Professor Franklin has noted, the Code has always
served as an instructional tool:

It can be ventured that the draught of the Year VIII met colo-
nial demands better than the Code Civil Francais itself be-
cause the draught of the Year VIII was more pedagogic. The
Louisiana Civil Code today has 3556 articles, as against 2281 of
the Code civil. The difference in the length of the two codes
was a difference, in no small way, between a code that was a
code, and a code that was a code, a law school and doctrine all
at once.™*®

The emergence of the major law schools of the s.tate and .the
development of an ever-deepening pool of accessible doctrinal
works have mitigated the need for so virtuoso a performance by
the Civil Code, but the need has not been totally satisﬁed'. :I‘he
continuing vulnerability of the civil law tradition in Loulglana
and the preservationist approach it demands of the recodl’fli.ca
tion process are sufficient authority for such a proposition.

215. Need for Revision, supra note 189, at 237.
216. Id. at 241. .
. roach, supra note 5, at 484-89,

gf; gfa‘:lklin, Son‘:e Observations on the Influence of French Law Dl"l the Earl.y
Ciuil Codes of Louisiana, Le Droit Civil Francais-Livre-souvenir des Journées du droit
civil francais 841 (Barreau de Montréal 1936).

219. Professor Louis Baudouin has made this point directly: .

It has been contended by Professor Morrison that the whole preliminary title

of your Code was “[O]bjectionable as doctrinal, and was excluded from the

French Civil Code for that reason . . . .” In so far as this statement expresses

a measure of regret on the part of the eminent Professor, I do not sha.re his

regret on that very point. In all deference, I think that this statement in the
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This is not to say that doctrine and legislation should be
viewed as one and the same, or that the former should be in-
cluded in the provisions of the code itself. On the contrary,
much of the doctrinal material suggested by Professor Mor-
row,* should be relegated to the exposé des motifs. What we
suggest is that the legitimate pedagogical functions of the code
be recognized and taken into consideration during the revision
process. This may involve no more than a recognition that the
achievement of clarity in the logical arrangement of code provi-
sions, the structuring of methodologically sound relationships
among legal institutions, and the realization of the ultimate
preservationist objectives of recodification all, to a great extent,
are pedagogical in nature. To preserve, the code must teach—or,
perhaps more accurately, it must augment—the process of civil-
ian legal education.?** The design and the order that are to in-
form the conceptualization of the private law of Louisiana
should be approached with due consideration for both the edu-
cator’s experience and his needs. Those who teach in the civil
law curricula of the state’s law schools have faced the problems
of presenting the institutions of the Code in perspective, of em-
phasizing the subtle interrelationships that are the essence of
the total tapestry. The order and number of books should reflect
that experience.

Practical Utility

Practical utility is undeniably a sine qua non of effective

preliminary title of your Code has, consciously or not, set up a barrier against

the intrusion or attempted intrusion of any other legal system into Louisiana.

This statement in your Code, in my humble opinion, has contributed to the

maintaining of your entire Code by serving as a self-defense mechanism in a

country which is surrounded by the Anglo-American common law world. There

is no doubt that such a statement was not necessary in the French Code, due

to the political unity of France, but it seems to me that it has its real impact

on the whole fate of your codification.

Influence, supra note 194, at 24.

220. Approach, supra note 5, at 484-89.

221. The central role of education in the preservation of civilian tradition in Loui-
siana seems obvious. In one of the most emotional statements of the preservationist posi-
tion 10 be found in the legal literature of Louisiana, Abbott Reeves places the future of
the civil law tradition wholly in the arms of education, calling for more rigorous law
school curricula (required courses in civilian methodology and the French language), the
establishment of a graduate school of civilian techniques for Louisiana judges, and the
expansion of opportunities for academic doctrinal writing. Common Law State, supra
note 182, at 20-33.
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codification. This proposition is impligit ir} the copcgpt of a civil
code. The problem with the propositfon is that it is so funda-
mental—and so broad—that it offers little real guldgnce to th?s‘e
who would seek to use it as a criterion for reorc.leru.lg the Civil
Code. Of course the Code must work; the question is how?

At bottom, considerations of practical utility. are inse;')arab.le
from the methodological and pedagogical functions qut.llne.:d in
the preceding sections of this paper. Only the emphasns. is (.llﬁ'er-
ent. By stressing practical utility as a structural objegtlve of
code revision, we remind ourselves that the code must ultimately
function in what practitioners and law stydepts are apt to call
the “real world.” Supercilious as that distinction might seem to
many academicians, it neverthelee_;s suggc.asts thfe necessity fqr
balancing the impulse toward civilian punty against t.he practi-
cal realities of the legal system as it f:urrently exists. That
awareness reflects the ever-present tension between the ideal
and the real, between folklore and practice,”™* that fox.' decades
has haunted Louisiana’s civilians like a recurrent nightmare.
Much, if not most, of the attention that has been focused upon
code revision, and the characterization of the st:ate’s legal syst.;em
has involved, at bottom, an attempt to alleviate that tenmqn.
Over time, the contours of that debate have changed,.m bl}t {ts
essential purpose remains the same: to locate for a mlx.ec.i juris-
diction the point of equilibrium between the countervailing im-

299. See J. Merryman, supra note 44, at 43-49. A discussion of the tens.ion between
folklore and practice in the civilian tradition appeu.-s.in Herman, Bf)ok‘Rev.le‘w, 22 Loy.
L. Rev. 417, 420-28 (1976) (The Role of Judicial Desmlons ax-1d Doctnm? in Civil !.,aw and
in Mixed Jurisdictions (J. Dainow ed. 1974)) [hereinafter cited as Dainow Re.v.;ew]. -

293. As has been noted, the positions originally staked out by the pa'l'PIClp‘ants in
the debate were somewhat extreme. Professor Ireland called upon Loulsl_aym s legal
scholars to face the cold and bitter fact that their invocatio.m? of c:ml law tradition repre-
sented little more than hollow chauvinism. Ireland, Lou:s;am'zs Legal .S_yjstem I?e.ap-
praised, 11 Tul. L. Rev. 585 (1937). For a more recent expression of a similar position,
see Fleming, Book Review, 26 Am. J. Comp. L. 673, 673 (1978) (F. Stone, ’Ijort Doctrine
(La. Civ. L. Treatise vol. 12, 1977)). Professor Morrow perhaps best efempllﬁes the con-
trary view, calling for civilian purity in Louisiana and, indeed, suggesting the faxportatl.oy
of civilianism to both the federal and state legal systems throughout the nation. Louisi-
ana Blueprint, supra note 185, at 572. More recently, Abbof.t Re.eves has advoc}ted a
revitalization of the civil law in Louisiana in terms suggesting his sympathy with the
purists’ position. Common Law State, supra note 182. Of late, however, the state legal
system has been recognized more frequently as mixed rather than as .purely cmluu? or
Anglo-American. What remains of debate now has a finer focus: What.ls the appropriate
balance between the civilian and Anglo-American concepts a.nd techniques that now co-
exist and vie for supremacy in the mixed legal system of this state?
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pulses toward re-establishing civilian purity and surrendering to
the common law.

The designation of practical utility as a structural objective
of recodification is thus meant to emphasize the role of code re-
vision as a process of mediation between opposing impulses.?*
In that light, the revision process can be seen as requiring, at the

threshhold, the resolution of fundamental questions o: ic
policy—Whg e appropriate balance betw@aﬁiﬁ?_n)
d hat are the proper roles of legislation, juris-

ind doctrine as sourceg of lax at-distinetiong, if
e statuto

resolved as a matter of affirmative public policy. Now, however,
they must be. Before we can achieve the basic preservationist
objectives of code revision—including methodological stability
and pedagogical soundness—we must know with fair precision
just what it is we seek to preserve. This involves nothing less
than the principled recharacterization of the legal system as a
whole—a recharacterization that will provide substantive con-
tent to the term “mixed jurisdiction,” and relieve the tension
between folklore and practice that has long muddied the doctri-
nal waters of this state. While a full development of that
recharacterization far exceeds the ambitions of this paper, it is
at least possible to briefly sketch the general contours of the me-
diation process by which the threshhold questions of policy
might be resolved.

The suggested resolution requires a continuing awareness of
the unique characteristics of Louisiana as a mixed jurisdiction
when viewed against the backdrop of the folkloric elements of
the parent legal systems. Perhaps the most fruitful illustration
of the appropriate perspective can be found in a brief examina-
tion of the doctrine of separation of powers as it might color the
resolution of the basic policy questions identified above.

224. We might describe the original debate, see note 223 supra, as a polemic be-
tween those who would attack fact in the name of tradition and those who would attack’
tradition in the name of fact. The more recent consensus can thus be seen as an emerg-
ing polemic between those who would exalt either fact or tradition to the exclusion of
the other, and those who would mediate between the two. See Dainow Review, supra
note 222, at 420.
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Civil law tradition embodies a doctrine of rigid separation of
powers that reflects a profound historic@?‘sig_____]_ftlm'mij_cir
ary.**® Central to that d@%?wwj&_
~supremacy. Civilian dogma places the lawmaking power solely‘m
the hands of the legislature, at its extreme denying even an in-
terpretive function to the courts.?®® As a result, jurisprudence

has no place in the hierarchy of recognized sources of law—a
hierarchy in which legislation is supreme.”’

The common law, by contrast, has no significant tradition of
distrust of the judiciary, and thus places no particular emphasis
on restricting the judicial function.*® Quite to the contrary, judi-
cial decisions have been the principal means by which the law is
enunciated and developed.®® Legislation, although clearly a
source of law, is secondary in importance to jurisprudence.*®

From this basic contrast flow other differences that pro-
foundly influence civil law and common law perspectives. In ci-
vilian tradition, predictability in the law is a desideratum neces-
garily entrusted to the legislature.” As a result, legislation itself
is perceived in a very particular way. Because it is the visible
sign of predictability in the law; Tegislation-fias had to be what
civilianm—made ofit--a—vomprehensive schema, com-
plete in its field, general in its application, logical in its arrange-
ment.?** (In short, it is a single structured artifact—a civil code.)
In the common law system, however, predictability in the law
has been a responsibility of the judiciary rather than the legisla-
ture. Thus, while the desire for predictability virtually precludes
the notion of binding judicial precedent in the civil law tradi-
tion, that s desideratum of the common law demands it: pre-
cedent is the very soil from which predictability is mined,** and
stare decisis is its visible sign. As a result, legislation is quite a

225. Merryman, supra note 44, at 16-17; Dainow Review, supra note 222, at 420.

226. 1 K. Zweigert & H. Kitz, An Introduction to Comparative Law 81 (T. Weir
trans. 1977); Merryman, supra note 44, at 30; Dainow Review, supra note 222, at 420.

227. Merryman, supra note 44, at 25.

998. Id. at 16-17; Dainow Review, supra note 222, at 420.

229. David & Brierley, supra note 29, at 339.

230. Id.

231. See Merryman, supra note 44, at 50.

932. Grand Outlines, supra note 44, at 435. See Merryman, supra note 44, at 50.

233. C. Allen, Law in the Making 162 (7th ed. 1964): “In the one theory, antece-
dent decisions are helpful only as illustrations of a general proposition: in the other, they
are the very soil from which the general proposition must be mined.”

{
£
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different animal in the common law. To the English lawyer’s
eye, legislation is abnormal. It is law, but it arises outside the
usual developmental machineries of the legal system.*® Indeed,
it is law arising in derogation of the very process by which pre-
dictability is to be achieved—and therefore is not fully assimi-
lated i stem until the judiciary has taken it up
legitimated it.2*®

the judicial and legislative methodologies
deemed appropriate by the folklore of each tradition differ radi-
cally. Some of those differences have been touched upon previ-
ously.?*® As a matter of the typical methods of legal thought as a
whole, Lord Cooper’s summati ves well:

A civilian system differs from a common law system much as
rationalism differs from empiricism or deduction from induc-
tion. The civilian naturally reasons from principles to in-
stances, the common lawyer from instances to principles. The
civilian puts his faith in syllogisms, the common lawyer in
precedents; the first silently asking himself as each new prob-
lem arises, “What should we do this time?” . . . . The instinct
of the civilian is to systematize. The working rule of the com-
mon lawyer is solvitur ambulando.*

portant to note, in the context of the present inquiry,
is that the particular differences between the approaches taken
by legislators and judges to the drafting and interpretation of
statutes in the two traditions are the logical correlatives of a

fundamental differenc en civil law and co w legis-

234. Id. at 456-57. See also T. Plucknett, Statutes and their Interpretation in the
Fourteenth Century 133 (1922). This judicial attitude, associated with literalistic inter-
pretation, has appeared in English cases for centuries. For example, Staunton, J., con-
struing a statute in the fourteenth century said, “a statute does not restrain the common
law outside the words of the statute.”

. Id.

236. See text at notes 225-35 supra. See also text at notes 182-213 supra.

237. Cooper, The Common Law and the Civil Law—A Scot’s View, 63 Harv. L.
Rev. 468, 470 (1950). See also Pound, What Is the Common Law?, in The Future of the
Common Law 3, 18 (1937):

For behind the characteristic doctrines and ideas and techniques of the com-

mon-law lawyer there is a significant frame of mind. It is a frame of mind

which habitually looks at things in the concrete, not in the abstract . . . . It is

a frame of mind which is not ambitious to deduce the decision for the case in

hand from a proposition forumlated universally . . . . It is the frame of mind

behind the sure-footed Anglo-Saxon habit of dealing with things as they arise
instead of anticipating them by abstract universal formulas.
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‘ Portalis noted, it is the fundamental task of 3?
civilian legislation to establish general principles ef !aw, ‘
“féconds en consequences,” from which particular applications
might be deduced.”® Thus, the civilian model presents the now
familiar division of labor between the judge and the legislator:
“'I‘here is a legislative skill as well as a judicial skill, and the two

I' { are quite distinct. The skill of the legislator is to discover the
principles in each area which most conduce to the common weal;

. the skill of the judge is to put these principles into action

.. 1% Ag has been noted, however, common law tradltlon
presents qu1te a different model.**® During formative 8,

iples of law are drawn mductlvely from the ex-

ihe division of [abor between aw ju le
tor is almost the converse of that embodied in the civil law

tradition.**

Not surpnsmgly, therefore, the judicial approach to stafu-
tory construction in the two traditions differs significantly. The
Anglo-American mind has traditionally viewed legislation as ad
hoc enactments designed to alleviate a partlcular social or eco-
nomic mischief.*** Anglo-American empiricism, in combination
with a conception of the decisional common law as a seamless
web, inevitably reacts with suspicion to such enactments—the
common law judge begins to sense that legislation is itself a kind
of mischief, a nagging disturbance of “the lovely harmony of the
Common Law.”* Thus, rules of statutory interpretation evo!ve
that reflect the judges’ conviction that the mischief of legislative
interference should be confined within a narrow compass** and
statutes in derogation of the common law (as indeed nearly all

938. Portalis, Discours Préliminaire, in Fenet, supra note 14, at 470.

239. Portalis, Discours Préliminaire, in Fenet, supra note 14, at 475, translated I:.ay
T Weir in Zweigert & Kotz, supra note 226, at 83. See the translation by S. Herman in
Code Portalis, supra note 9, at 772.

240. See notes 229 35 supra and accompanying te
& K5 . g 226, at 266-67; see note 237 supra and accompa-

.y 'I‘his is at the least suggested in Zweigert & Kbtz, supra note 226, at 82. See
also Zweigert & Puttfarken, Statutory Interpretation—Civilian Style, 44 Tul. L. Rev.
704, 708-09 (1970) {hereinafter cited as Civilian Interpretation].

243. Zweigert & Kbtz, supra note 226, at 268-69.

244. Id. at 269; “The judges saw statutes as being an evil, a neeessary evil, no
doubt, which disturbed the lovely harmony of the Common Law . . . .

245. F. Pollock, Essays in Jurisprudence and Ethics 85 (1882).
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statutes are*®) are strictly construed and limited to only the
particular situations they are unquestionably designed to ad-
dress.*” This is 8o even in the face of the most comprehensive of
legislative schemes. If the particular facts before the court do
not fall within the unquestionable coverage of the legislation,
the judge will turn away from it, back to the general principles
of the common law.*** He has no fear of the legislative gap, the
unprovided-for case. He relishes it. For he is working with a
safety net; when he falls through the superstructure of the legis-
lative scheme, he lands safely in the seamless web of the com-
mon law.

Civil law tradition presents a model that is diametrically op-
posed to the description above. To the civilian judge, a body of
law is by definition legislative in character; he is in real partner-
ship with the legislator, his function complementary rather than
antagonistic.**® Unlike his brother in the common law, his im-
pulse is to avoid the legislative gap. His methodology®®® reflects
his view of legislation as the fountainhead of predictability in
law: no matter how much he engages in judicial lawmaking, he
does it for the sake of the integrity of the legislation and the
legislation is always his ultimate justification. For the civilian
judge, there is no safety net. There is only the superstructure of
the legislative scheme—the legislation, its animus, the plasma of
the civil code—and beyond that, void.

The correlative to these vastly differing judicial approaches
to legislation in the two traditions is an equally divergent ap-
proach to legislative drafting. Common law legislation, designed
(as we have noted) to address specific ills, and subject to the
“vigilant skepticism” of the common law judge, is necessarily
characterized by extreme particularity and prolixity.*** Civilian

246. See notes 233-35 supra and accompanying text.
247. Zweigert & Kotz, supra note 226, at 269.

248. Id.

249. [d. See text at note 239 supra.

250. See notes 192-201 supra and accompanying text.
251. E.g., Zweigert & Kotz, supra note 226, at 270:
Continental observers are struck by the pedantic and prolix detail in which
[common law] statutes deal with the simplest matters, obviously so as to make
it more difficult for the judges to get round them: where a continental legisla-
tor would be satisfied with a single comprehensive notion, the English legisla-
tor, simply in order to bind the judges, will use five specific terms, without
adding anything to the meaning.

)
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legislation, on the other hand, imbued. with the codifiers’ per-
spective, subject to interpretive techniques developed for the
construction of civil codes—techniques, that tend to expand
rather than restrict the scope of its application***—is character-
ized by abstraction and compression.®*

In their respective traditions, civil law and common law leg-
islators, like civil law and common law judges, perform quite dif-
ferent functions. Those functions are only roughly comparable.
As Zweigert and Puttfarken have suggested, the differences in
those functions may well exceed the similarities:

A code is . . . “a general act intended as a unified coverage of
jts subject matter”; its common law counterpart would not .be
any single statute but rather the whole body of case authority
pertaining to the entire field of law which in a civil law system
is covered by a code. The proper object of comparison for the
civil law methods of code interpretation is not the common law
system of statutory interpretation but rather the methods of
legal reasoning from precedents, the techniques of case law, the
ways of distinguishing cases, of determining holdings and dicta,
of ascertaining the ratio decidendi of previous cases, and thus
finally distilling the rule of law . . . .**

Against this backdrop of folklore elements the legal system
of Louisiana must be viewed, and ultimately defined, if a princi-
pled structural revision is to be achieved. As a practical matter,
judicial and legislative methodologies in Louisiana oscillate .be-
tween the poles embodied in the civil law and common la.w ide-
als. Legislation ranges from the most abstract and generalized of
code provisions to the most casuistic and prolix of statutory en-
actments. Legislators function both as the guardians of predlf:t-
ability, and as derogators from the “common law.” Judges in-
voke both Portalis and Williston. The dominant image of the
legal system is the schizophrenic, not the hybrid.

Neither methodological stability nor pedagogical soundness
can be achieved without the prior resolution of the fundamental
policy questions that exemplify that schizophrenia. The invoca-

252. Civilian Interpretation, supra note 242, at 706-08.

953. E.g. David & de Vries, supra note 44, at 81-84. This is true even of what we
have termed “statutory” (i.e., non-codal) legislation in the civil law, that is directed to-
ward specific ills. Id.; Civilian Interpretation, supra note 242, at 708.

254, Civilian Interpretation, supra note 242, at 708-09 (footnotes omitted).
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tion of practical utility as a structural objective of code revision
is intended to warn against a facile and fundamentally chauvin-
istic adoption of either tradition’s ideal. Purity is not necessarily
responsive to the ultimate preservationist objectives of the revi-
sion effort. A code must be grounded in experience. In Louisi-
ana, that experience is neither purely civilian nor purely Anglo-
American. The rigid separation of powers doctrine that informs
the civilian ideal has never had currency in Louisiana. Yet there
is in our tradition a civilian impulse against the common law
ideal, and toward systematic legislation, codification, and its im-
plicit methodologies.

Code revision demands, at the outset, a principled
recharacterization of the legal system of the state. That
recharacterization will, in all likelihood, entail describing a sys-
tem that is truly mixed—a hybrid that embodies aspects of both
parent traditions. Whatever description emerges, the new code
must embody a workable resolution of the basic policy questions
that are still unanswered in this state. At a minimum, it must
implicitly describe the legislative and judicial functions, delimit-
ing the rule-making powers of each in light of the mixité of the

Louisiana experience. It must implicitly balance the relative le-

gitimacy and strength of legislation, jurisprudence, and doctrine
as sources of law in a mixed jurisdiction. It must contain, as part
of its implicit doctrinal foundation, a clear sense of the differ-
ences between “code” and “statutory” legislation and the rela-
tive position of each as sources of law, as subjects of judicial in-
terpretation, and as products and objects of legislative action.

This process of mediation is a first necessary step in the
process of recodification. As T.B. Smith has put it: “We must
make sure not only of where we wish to go, but also of where in
fact we stand.”*s®

255. T.B. Smith, The Preservation of the Civilian Tradition in Mixed Jurisdic-
tions, in Civil Law in the Modern World 3, 25 (A. Yiannopoulos ed. 1965).




