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CHAPTER 1l

RECENT TRENDS IN THE INTERNATIONAL LAW
OF PETROLEUM CONCESSIONS AND LICENCES

A State may in principle take the property of a foreign private
person within its own jurisdiction, provided that it does so for a
public purpose and in the absence of discrimination; and provided
that compensation is paid. Property that has no connection what-
ever with the economy of the country is unlikely to be needed for
a “public purpose”: that is why we would regard, instinctively,
the taking of, e.g., all foreigners’ jewellery, simply as theft. But
what of property that is protected by a concession or contract?
The dilemma, and it is one to which we will return throughout
these lectures, is that the property here is likely to be that most
vitally connected with the State’s public purpose needs — its na-
tural resources. But the State has voluntarily fettered its freedom
in dealing with it.

I begin with some observations on the legal nature of a conces-
sion. Legislation is clearly a matter within the sovereign authority
of a State. Deeds of concession, by contrast, often have the ap-
pearance of a contract, in which there is an agreed identification of
mutual benefits and obligations between the State on the one hand,
and the concession holder on the other. Arrangements for foreign
involvement in the exploration for, and exploitation of, natural
resources frequently entail both elements — a Mining or Petroleum
Act, and Regulations, for example, and a Concession or Licence
issued thereunder, in contract form. The more that a concession
had been assimilated to the civil law concept of “administrative
contract™, the more opportunity will there be for government to
claim to reserve to itself powers to rectify and amend the arrange-
ments entered into.

Concessions are varied in character and purpose, and, moreover,
the legal nature of one type of concession is not necessarily the
same in different systems of law. The essential feature of a conces-
sion is, however, twofold — a State act and the vesting of property
rights in the concessionaire 132, A public service concession is one
by which the concessionaire undertakes a public service and obtains
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his profit from the charges incurred by the users of the service. The
extent to which such a concession is purely contractual or at least
partly regulatory will depend upon the particular concession con-
cerned. There are likely to be certain clauses that are regulatory,
concerning the functioning of the public service and the protection
of the users; while other clauses reflect the agreement inter se of
the government and concessionaire. A variation is the public
works concession, whereby the concessionaire undertakes to build
and maintain a public work, such as a hydro-electric factory. It is
apparent that mining concessions — whether for oil or minerals —
are different in character from the public service concession in
that they do not contain any provisions in favour of third party
users 133, Although a proportion of the revenues from the venture
may be used by the State for public purposes, the mine itself is
not destined to public use. As we shall see later, the technique of
so-called “participation” comes close to achieving a destination of
part of the resources themselves to State control, even if not to
direct public use in the sense of a public service concession.

The status of a mining concession is viewed variously in different
Jurisdictions. In French law, for example!, it is regarded as sui
generis, having some of the characteristics of a unilateral act of
State and some of a contract, Tribunals have in recent years dealt
in very diverse ways with this question of the status of the parti-
cular concession with which they are concemed. In the Aramco
case, {or example, the Tribunal stated that the régime of mining
and oil concessions “has remained embryonic in Moslem law and
is not the same in the different schools’” 135, In the particular case,
the concession was found to be contractual (the Saudi Govern-
ment had submitted in its memorials that Aramco’s concession
was to be considered as an “unnominated contract sui generis”).
The Tribunal was impressed by the constant use of the term
“.agreement” and by the requirement for the contract to be rati-
fied not only by the King of Saudi Arabia but also by the compe-
tent organs of the company at its seat in the United States. The
fact that the concession was ratified by a Royal Decree did not
alter its status. In particular, the Tribunal rejected as without
foundation in Moslem law the Saudi contention that the sover-
eignty of the State is a decisive factor in the determination of
the legal nature of the concession.

In the case of Texaco v. Libyan Arab Republic the Arbitrator
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found that it was now “generally accepted” that concessions are
simply contracts!3¢, But as Professor Dupuy pointed out, that did
not dispose of the matter because under Libyan law there is a
special category of contracts which are administrative contracts.
Administrative contracts enable the State unilaterally to amend
the provisions thereof, and even to abrogate it if the public interest
requires. The Arbitration found, however, that the Texaco con-
cession was not an administrative law contract — it was not for
a public service, it was not entered into by an administrative au-
thority, and it did not confer upon the administrative authority
the unusual powers of alteration or abrogation. On the contrary,
in the Texaco Concession Agreement there was a stabilization
clause 37, which provided that:

“The Government of Libya will take all steps necessary
to ensure that the Company enjoys all the rights conferred
by this concession. The contractual rights expressly created
by this concession shall not be altered except by mutual
consent of the parties.

The concession shall throughout the period of its validity
be construed in accordance with the Petroleum Law and
Regulations in force on the date of execution of this agree-
ment . .. Any amendment to or repeal of such Regulations
shall not affect the contractual rights of the Company with-
out its consent.”

In the view of the Arbitrator, these were simple contracts which
could not unilaterally be altered!®, Interestingly, the Arbitrator
accepted the view !3% that “if the clause were not in the contract,
one would have to presume that the State had intended to con-
serve intact, in respect of its contracting partner, the full and free
exercise of its privileges and usual powers” 140, We will want to
bear these observations in mind when we come to look at the legal
nature of petroleum licences granted by the United Kingdom in
the North Sea.

The Sole Arbitrator in the Ligmco-Libya Arbitration!#! took a
similar view of the legal nature of the concessions. He believed they
were essentially contractual in nature, but were not administrative
contracts. The stabilization clause emphasized, in his view, the
contractual basis of the concession. He saw it as a guarantee against
the possibility of arbitrary exercise by the State of its sovereign
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power either to alter or to abrogate unilaterally their contractual
rights. It was, he indicated, invoked “to strengthen this contractual
character in Liamco’s and similar other concession agreements as a
precaution against the fact that one of the parties is a State™ *2.

In the case of BP v. Libya'® the Arbitrator dealt very briefly
with the question of the legal nature of the concessions in question.
In this case the expert in Libyan law 44 offered a somewhat more
qualified view of administrative contracts. Although the Govern-
ment could alter or terminate such contracts unilaterally, they
could only do so “in pursuance of a true public interest”, and the
Tribunal could sit in judgment on whether that test was met. Be that
as it may, Judge Lagregren, the Sole Arbitrator, satisfied himself
with the brief statement that the BP concession constituted “a direct
contractual link between the respondent and the claimant” 5.

It must be of the greatest significance that in these three recent
arbitral awards learned Arbitrators from Sweden, France and Iran,
though differing markedly on certain questions, have all agreed
that mining and petroleum concessions in Libya are contracts
simpliciter, and neither unilateral acts nor administrative contracts.

The legal effect of stabilization clauses on the concept of per-
manent sovereignty over natural resources has been further exa-
mined in an arbitral award delivered on 24 March 1982 in respect
of a dispute between the State of Kuwait and the American Inde-
pendent Oil Company (Aminoil). The arbitration was the result of
an Arbitration Agreement signed in June 1979 between the two
parties. The members of the Tribunal were Professor Hamed Sultan,
Sir Gerald Fitzmaurice and Professor Paul Reuter (President).
Aminoil held since 1948 a concession for 60 years duration in
Kuwait, granted by the Ruler but approved by the United King-
dom, which was then in special relations with the State of Kuwait.
Article 17 of the concession provided that:

“The Shaikh shall not by general or special legislation or
by administrative measures or by any other act whatever
annul this Agreement except as provided in Article 11. [Ar-
ticle 11 indicated three limited circumstances which could
warrant termination before full term.] No alteration shall be
made in the terms of this Agreement by either the Shaikh or the
Company except in the event of the Shaikh and the Company
jointly agreeing that it is desirable in the interest of both
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parties to make certain alterations, deletions or additions to
this Agreement.”

In 1961 the concession was revised and the stabilization clause
affirmed.

In 1962 the special relationship with the United Kingdom having
ended, the Ruler of Kuwait promulgated a Constitution, which
guaranteed private ownership and stipulated that expropriation
should only occur for the public benefit and upon compensation
(Article 18). The Constitution further provided (Article 21) that
“All of the natural wealth and resources are the property of the
State™.

Various new financial arrangements were in fact instituted by
the Government of Kuwait, and extensive negotiations about
their application, and other matters, ensued.

In September 1977 the Government of Kuwait issued a Decree
terminating the concession agreement. By Article 3 of the Decree
a Compensation Committee was to be set up to decide upon fair
compensation and upon any outstanding obligations owed by the
Company to Kuwait. Aminoil protested, declaring its intention to
commence arbitration under the provisions therefor in the Con-
cession Agreement of 1948, Eventually the two parties agreed by
agreement in 1949 instead to proceed to ad hoc arbitration in
Paris, putting many different legal questions to the Tribunal. We
refer here only to the question of whether Kuwait was at liberty
to decide upon nationalization when it was contrary to the con-
tractual undertakings to which it was party.

The Tribunal noted that “a straightforward and direct reading”
of the stabilization clauses (Award, paragraph 88) “‘can lead to the
conclusion that they prohibit any nationalization”. The Govern-
ment contended that the clauses merely embodied general principles
of contract law and added nothing to what would in any event be
the legal position. The Tribunal rejected this argument as being
inconsistent with the requirement that contractual instruments
must be interpreted so as to give each clause a worthwhile meaning
(Award, paragraph 89). Nor did the Tribunal accept that the 1962
Constitution effectively annulled the stabilization provisions.

In a further important pronouncement the Tribunal stated:

“, . . it has been claimed that permanent sovereignty over
natural resources has become an imperative rule of jus cogens
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prohibiting States from affording, by contract or treaty,
guarantees of any kind against the exercise of the public au-
thority in regard to all matters relating to natural riches. This
contention lacks all foundation. Even if Assembly Resolution
1803 (XVII) adopted in 1962, is to be regarded, by reasons
of the circumstances of its adoption, as reflecting the then
state of international law, such is not the case with subsequent
resolutions which have not had the same degree of authority.
Even if some of their provisions can be regarded as codifying
rules that reflect international practice, it would not be possi-
ble from this to deduce the existence of a rule of international
law prohibiting a State from undertaking not to proceed to a
nationalization during a limited period of time.” (Award,
paragraph 90.)

Nonetheless, the Tribunal found that the stabilization clauses
did not prevent nationalization. It noted (paragraph 94) that “‘the
case of nationalization is certainly not expressly provided against
by the stabilization clauses of the Concession”, and determined
that a restraint on the right to nationalize “would be a particularly
serious undertaking which would have to be expressly stipulated

for”. But, said the Tribunal in the present case:

“the existence of such a stipulation would have to be presumed
as being covered by the general language of the stabilization
clauses, and over the whole period of an especially long con-
cession since it extended 60 years. A limitation on the sove-
reign rights of the State is all the less to be presumed where
the concessionaire is in any event in possession of important
guarantees regarding its essential interests in the shape of a
legal right to eventual compensation.” (Award, paragraph 95.)

This interpretation of the stabilization clauses would seem to
mean that they are not to be read literally ; and that the greater
the incompatibility of State action with the clause, the more it will
be necessary for specific provisions to have been written in if they
are to be found unlawful under the concession. The general provi-
sions of a stabilization clause cannot provide any “a fortiori” argu-
ments in respect of apparent major breaches, as these will be termed
so based on State sovereignty that they will not be deemed covered
by the clause in the absence of express provision to that effect.




304 Rosalyn Higgins

While this perhaps represents an imaginative method of recon-
ciling the right to nationalize with stabilization provisions freely
entered into (and subsequently reaffirmed), the present writer
confesses to finding it implausible as a matter of construction and
unpersuasive as a matter of reasoning. Nor is it persuasive that,
upon this limited reading, the stabilization clauses —

“are far from having lost all their value and efficacity on that
account since, by impliedly requiring that nationalization
shall not have any confiscatory character, they reinforce the
necessity for a proper indemnification as a condition of it”.
(Award, paragraph 96.)

But the obligations of non-confiscatory nature and of compensation
are surely provided for by the requirements of international law
itself.

If petroleum companies should now be studying their concession
agreements to see if broadly worded stabilization agreements do
indeed prohibit nationalizations, they will also have to consider
another finding of the Tribunal that they will find disturbing.

It is a common phenomenon for governments to seek to intro-
duce changes into the relationship, contending that such changes
are for the public good, and are in the reserved domain of tax or
other regulatory power, or are in fact compatible with obligations
under the concession. The Tribunal found that stabilization clauses
are to be interpreted within the context of “the régime of the
undertaking, asit resulted from the sum total of the considerations
relevant to its functioning” — and it is its functioning at the date of
the dispute that is critical. The Tribunal emphasized that this was
not a question of rebus sic stantibus, “but a change in the nature
of the contract itself, brought about by time, and by the acquies-
cence or conduct of the parties”. (Award, paragraphs 100-101.)

The lesson would seem to be that holders of concessions should
resist and protest every change introduced by government — even
if these are not themselves especially unacceptable — lest at a later
date it be said that the protection of the stabilization clause has
been lost because the “contemporary functioning” of the con-
cession no longer permits it to be given a restrictive reading. The
policy implications of this finding, which discourage a flexible and
conciliatory response by companies to reasonable adjustments by
government, seem to this writer to be disturbing and undesirable.
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Further, it is hard to see how the Tribunal can speak of the
changed régime as entaijling that the stabilization clauses are “no
longer possessed of their former absolute character” (Award, para-
graph 100), when on the arguments on construction it has already
held that they never had, in the absence of specific provisions res-
training the right to nationalize, an absolute character.

The Award, which touches on many questions of the greatest
interest, purports to be unanimous. Sir Gerald Fitzmaurice wrote
a separate opinion. But it is very hard to see, upon reading the
arguments advanced in that separate opinion, that he was really in
agreement with the dispositif of the Award.

The problems that arise in balancing the legitimate expectations
of a private party, which has invested on the basis of agreements
which it expects to continue into the future, and of the legitimate
needs of a government to protect the public interest against changed
and unforeseen circumstances, is not peculiar to petroleum con-
cessions in the developing world. The United Kingdom experience
in the North Sea is witness to the fact that the same pressures
operate upon all nations possessing important exploitable natural
resources, regardless of their stage of development or their tradi-
tional commitment to the sanctity of contracts and the inviolability
of international law obligations.

In the United Kingdom the involvement of foreign private parties
in the exploring and exploiting of petroleum has not been through
concessions stricto sensu, but through the granting of petroleum
production licences. Importantly, these licences relate not to the
land territory of the United Kingdom, but to large deposits on the
continental shelf. All these deposits lie beyond the waters presently
claimed by the United Kingdom as territorial waters. The domestic
legal régime for the exploitation of North Sea oil thus exists side
by side with the international law régime on the continental shelf.
The Petroleum (Production) Act of 1934 had nationalized all
onshore oil deposits, with the exception of any which might still
be working under the few licences which had been granted under
the earlier Petroleum (Production) Act of 1918. Prior to the 1934
Act the Petroleum Production licence was a mere administrative
permit “of the same general nature as a liquor licence, a cinema
licence, even a driving licence” 46, It was part of a regulatory scheme
in which control of an activity was secured by a general prohibi-
tion on that activity, save by licence. The licence was granted by
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programmes!$?, His approval may be made subject to conditions
and in certain circumstances the Minister may direct that different
development programmes be served on a licensee 64,

1t will readily be seen that the ability of the government to con-
tinue to control matters relating to its natural resources (even
though the licensee has a profit d prendre and title to the petroleum
when it is reduced into possession) is very considerable. There are
administrative law problems of the gravest significance, beyond
the scope of these lectures, relating to the grounds on which the
Minister exercises his consent 65, The Act indicates in certain cir-
cumstances the grounds on which consent may be refused'®é. The
question arises as to whether consent can ever be withheld on other
grounds. Again, in the matter of consents needed for the assign-
ment of property interests, the Act gives no indication as to per-
missible reasons for withholding consent. If a foreign licensee were
constantly refused consents for his proposals, even though they
were consistent with good oilfield practice, would this be a viola-
tion of his property rights under the licence? In pursuing its case
in the English courts, the foreign company would be concerned
primarily with the limits that administrative law places upon the
exercise of Ministerial discretions in good faith!¢”. But if the matter
were to be taken up by his national government and pursued at an
international level, the focus would surely change and the contrac-
tual régime within which these administrative discretions operate
would surely assume greater importance.

But — unlike the Libya concessions — the United Kingdom
petroleum licences have no “stabilization” clause, and the question
of their subsequent alteration by later legislation always remains a
possibility. The inherent problem that this presents has already
arisen in relation to the 1975 Petroleum and Submarine Pipeline
Act. Production licences that had been issued prior to 1975 incor-
porated certain model clauses (specifying the licensee’s obligations)
set out in the Petroleum (Production) Regulations of 1966. But
the 1975 Act provided that these pre-1975 licences were hence-
forth to be read as if they incorporated the new model clauses set
out in that Act!68, In short, the Act was in that regard given retro-
spective impact!6?. As it has been put by one leading commenta-
tor!70:

“The form of the production licence is contractual. It is
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executed as a deed . . . Its substance is also of the nature of a
cpntract . . . The fact that this standard form, with its exten-
sive Ministerial powers, is laid down by regulation at the in-
sistence of Parliament certainly imbues the licence with a
regulatory flavour . . . [but this] does not . . . displace the
essentially contractual nature of the licence. All this must be
qualified by one major reservation. Most licensees in the
United Kingdom sector — all, indeed, save those operating
l{nder post-1975 licences — had the terms of their original
llf:ences changed unilaterally by the Petroleum and Submarine
Pipelines Act. In form their revised licences are still contracts.
In substance they cannot be: the essential feature of contract,
consensus as to terms, is missing.”

1 shall return later to consider whether this was an “indirect taking”
of property rights. For the moment 1 limit myself to noting that
the United Kingdom Government took the view that its sovereign
.nght to legislate in respect of the natural resources on its shelf was
in no way impeded by contracts that it had previously entered into
with foreign licensees.

The United Kingdom constitutional law position on this issue is
not without interest, because it has a similarity to the sort of ar-
gument that Saudi Arabia was advancing at the international level
in t.he Aramcc case (and which has often been advanced by deve-
loping countries): namely, that by the entering of a contract they
are nonetheless not — because of their sovereign status — binding
themselves forever.

The gloss on the English domestic position is the inability of
Parliament to fetter the actions of a future government, This is
because in the British constitutional system Parliament is supreme :
there is no superior authority, no Supreme Court. Parliament in
1982 cannot instruct Parliament in 1992 what legislation to enact,
or avoid. It is exactly for this reason that it has been hard, for
example, to “entrench” into domestic law the provisions of the
European Convention on Human Rights!”!; and there has been
great controversy about whether Parliament could withdraw from
the EEC Treaty, notwithstanding the absence of any withdrawal
clause 2, Added to this is a line of cases that affirms the concept

of “executive necessity” as entitling a government to breach its
contracts.
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In the celebrated case of The Amphitrite'™® a Swedish ship had
entered a British port during World War 1 in reliance upon an
undertaking by the Government that the ship would be cleared if
she carried 60 per cent approved goods. On the first sailing the
vessel was cleared. The assurance was renewed in respect of a se-
cond proposed voyage. This time, however, the ship was refused a
clearance when she arrived in Britain. The action was an action by
a private foreign party (the shipowner) against the British Govern-
ment for breach of a contract. The contract in question did not
grant contract rights, but the constitutional principle is the same,
Rowlatt J. in a celebrated dictum, stated:

“It is not competent for the Govemment to fetter its
executive actions, which must necessarily be determined by
the needs of the community when the question arises. It
cannot by contract hamper its freedom of action in matters
which concern the welfare of the State!™.”

Had this contract been a treaty governed by international law, this
dictum would have been altogether too wide. And it is arguable
that where a State contract is governed by international law, the
Amphitrite dictum is again too wide!?5. But it cannot be certain
that an English court would take this view — the customary em-
phasis on the inability of government to fetter its executive action
could well prevail over the acknowledgement of the obligations of
international law as they are said to apply to others — namely, that
the nationalization of property rights protected by a concession
may be an exception to the general principle that a government
may always nationalize upon payment of compensation and evi-
dence of non-discrimination and public purpose!’s. The matter
would largely turn upon whether international law, or English law,
was treated as the applicable law of the contract concerned.

In The Amphitrite case the claim for damages failed, because,
as Rowlatt J. put it, the government “purported to give an assu-
rance as to what its executive actions would be in the future” in
relation to certain events. In a well-noted dictum, however, the
judge observed that this was not a commercial contract, adding
“No doubt the Government can bind itself through its offers by a
commercial contract, and if it does so it must perform it like any-
body else or pay damages for the breach”!””. The Amphitrite was
a case where there was an express undertaking by the Crown: it
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would seem impossible in those circumstances to read into the
contract the implied term that the agreement should not fetter the
discrimination of the Crown in the exercise of its public duty'”.
Later cases — albeit ones not involving foreign plaintiffs — have
turned upon the existence of such an implied term. The underlying
rationale of these cases was that where the Crown departs from
the terms of its undertaking by virtue of the exercise of its powers
for the public good, damages vill not be due because Crown con-
tracts must be understood as having an implied term that @e
undertaking will not fetter the exercise of the Crown’s executive
authority : and therefore there has been no breach .

Whatever one may make of this as a matter of English law, the
application of such a doctrine in the international context would
clearly present the gravest problems. It is well established that a
treaty commitment to arbitrate is not regarded as an abandonment
of sovereignty : see Aramco Award'®® and Exchange of Greek qnd
Turkish Populations'®!. The Permanent Court stated in the Wim-
bledon case'%2:

“The Court declines to see in the conclusion of any treaty
by which a State undertakes to perform or refrain from per-
forming a particular act an abandonment of its sovereignty.
No doubt any convention creating an obligation of this kind
places a restriction upon the exercise of the sovereign rights
of a State, in the sense that it requires them to be exercised
in a certain way. But the right of entering into international
engagements is an attribute of State sovereignty.”

While of course it cannot be claimed that the act of entering ir}to
international contracts is an act of State sovereignty, the entenng
into agreements in whatever form for the disposition of mir.1e_ral
resource rights clearly is an attribute of sovereignty. In exerc1§mg
that sovereignty a State can build in qualifications and review-
clauses. If it fails to do so it can learn from its lessons in further
licence rounds or concessions to be entered into. But the invocation
of sovereignty, or the need to leave sovereign powers unfettered,
cannot regard as nugatory the concept of pacta sunt servanda.
United Kingdom Petroleum Licences provide for the possibility
of arbitration only in respect of certain matters (those decisions
and consents of the Minister that are subject to his discretion by
reference to “the national interest” are treated as non-arbitrable).
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Where arbitration is provided for, then it is to be arbitration under
either English or Scottish law 133, A foreign licensee thus findsitself
without recourse to international law (unless of course the matter
becomes elevated to an interstate dispute, where principles of in-
ternational law relating to the taking of property would become
generally applicable, quite distinct from the terms of the licence).
The licensee must operate within the framework of the English
law principles of executive necessity and Parliament’s inability to
bind a successor Parliament. The petroleum licensing system is
thus localized to a greater extent than that in, e.g., Saudi Arabia
or Libya, so far as the applicable law is concerned. In the Aramco
case!® the Arbitration Agreement provided that the Tribunal
should decide —

“(g) in accordance with the Saudi Arabian law . . . in so far
as matters within the jurisdiction of Saudi Arabia are
concerned;

(b) in accordance with the law deemed by the Arbitration
Tribunal to be applicable, in so far as matters beyond
the jurisdiction of Saudi Arabia are concerned . . . 1%”

The Tribunal declined to find that the law of the country of its
seat (Geneva) should be applied to the arbitration !%, because it
thought it impossible that a sovereign State should subject itself to

the laws of another State!®?, “It follows that the arbitration, as -

such, can only be governed by international law 28"

In the BP-Libya case!® Clause 28 of the Concession provided
that —

“This Concession shall be governed by and interpreted in
accordance with the principles of law of Libya common to
the principles of international law and in the absence of such
common principles then by and in accordance with the gene-
ral principles of law, including such of those principles as
may have been applied by international tribunals.”

The Arbitrator rejected the claimant’s contention that international
law alone was applicable, but rested on the wording of Clause 28,
applying general principles of law in the absence of principles
common to the law of Libya and international law '°.

In the Texaco-Libya case!®l, the same clause appeared in the
claimant’s concession: but the Sole Arbitrator took a strikingly
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different view of it from that taken by the Arbitrator in the BP-
Libya case, finding that the envisaged possibility of referring to
the President of the International Court to appoint an arbitrator,
and the authority given in the concession to the Arbitrator to
“modify and complete” the present Rules of Procedure !%? meant
that the arbitration was subjected directly to international law.
While this view of the applicable law is perhaps, with respect,
controversial, it is clear that on either view of Article 28 of the
Concession there is some room for the application of international
law; while under the United Kingdom petroleum licences there is
none provided for.

Looking at the same applicable law clause, the Sole Arbitrator
in the Liamco-Libya arbitration felt that Libyan law — including
.Libyan legislation, and the Civil Code — was applicable so long as
it was not inconsistent with international law. After an analysis
of leading Libyan and Moslem rules and principles, he found that
Libyan law in general and Islamic law in particular indeed had
common rules and principles with international law; and could
thus bc applied 1%,

In the United Kingdom, as we have said, were the matter to be
pursued as an interstate diplomatic claim (with the national govern-
ment of company X claiming that, because of the taking of com-
pany X’s licence rights through, e.g., subsequent legislation), then
the matter would become one of a wrong under international law,
and to that extent international law would again be a relevant
applicable law. But it must be explained that there is a further
problem about this, the significance of which is as yet untested.
The issuing of licences is carried out in Licensing “Rounds”. Ar-
ticle 33 (2) (g) ot the Model Clauses, Petroleum (Production)
Regulations 1966, introduced a requirement for local incorpora-
tion. This provided that a company’s ceasing to have its central
management and control in the United Kingdom could have its
licence revoked. Paragraph 4 of the Regulations also stipulated
that applications for licences could be made by “bodies incorporate
in the United Kingdom”. The original reasons for this requirement
(which is entirely common in the oil industry) were in this case
related to taxation'®, The practice has been for the oil majors to
establish locally incorporated subsidiaries as the licence holders,
who received investment finance from the parent (overseas) com-
pany and pass the benefits of their petroleum entitlement along
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to it. Technically, the loss of any licence rights through, e.g., na-
tionalization, would be a loss by a British company. The reality,
of course, is otherwise. It is unclear whether the principle of natio-
nality of claims affirmed in the Barcelona Traction case %, where-
by an international claim by a corporation can only be brought by
the country of incorporation, would be applied in these circum-
stances. Would it be a fatal stumbling block to international litiga-
tion that the company which had sustained the loss was techni-
cally not, e.g., a United States or French company, but a United
Kingdom company? And that therefore these Governments could
not act on behalf of such company? Had the Murphyores case
in Australia (to which I shall refer later)!® proceeded to interna-
tional litigation, this issue would have required resolution (unless
it could have been disposed of by the prior agreement of the
putative parties — namely, Australia and the United States). The
issue has also been raised recently in connection with certain con-
troversial aspects of the 1982 Canada Qil and Gas Act, which entail
deprivations of property interests held, inter alia, by foreign con-
trolled companies which are nonetheless locally incorporated 7.

In BP v. Libya'®8, Texaco v. Libya®® and Liamco v. Libya?™®
it has been affirmed that takings of property in violation of con-
cession agreements entitles a claimant to compensation under
international law. Such findings would undoubtedly command
the sympathy of western national governments of oil companies.
But as recent legislation in some of those western countries?0!
who also are oil producing countries shows, techniques are now
in place for avoiding the impact of these principles of international
law. New mining rights in developing countries are entirely likely
to follow the model offered by such western example.

Restitutio in Integrum

What is the appropriate remedy for a deprivation of property
that is unlawful under international law ? The nature of the remedy
turns in significant measure upon the precise identification of the
legal wrong. We have seen that there has been recent controversy
about the ability of States unilaterally to alter or rescind conces-
sions. At issue has been the legal status of a concession agreement
and the significance of recent resolutions of the United Nations. If
the nationalization of a concession is unlawful under the governing
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law, then does it follow that the act must be treated as null and
void? Or is the correct view that nationalization of concessions is
unlawful, but damages alone is the available remedy ? Or is there a
third contemporary legal possibility — that a State may, by virtue
of its sovereignty over natural resources, always nationalize.a
concession, but must be prepared to pay compensation for those
contract rights that it has infringed? It is these issues that [ now
explore, and it will be readily seen that one’s view of restitutio in
integrum is necessarily heavily coloured by one’s prior views about
the limitations that a concession places upon a State’s freedom of
action,

The starting point of our discussion necessarily has to be the
celebrated dictum of the Permanent Court of International Justice
in the Chorzéw Factory case?%, In that case the Court said:

“The essential principle contained in the actual notion of
an illegal act — a principle which seems to be established by
international practice and in particular by the decisions of
arbitral tribunals — is that reparation must, as far as possible,
wipe out all the consequences of the illegal act and re-establish
the situation which would, in all probability, have existed if
that act had not been committed. Restitution in kind, or, if
this is not possible, payment of a sum corresponding to the
value which a restitution in kind would bear . . .”

In the Aramco case?® the question of restitution or indeed da-
mages did not arise, because the Onassis Agreement had not been
implemented, owing to Aramco’s objections. Saudi Arabia and
Aramco jointly submitted to arbitration questions on the relation-
ship of the Onassis Agreement to the concessions held by Aramco.

In many cases, of course, restitutio is not sought. Among those
leading cases in which it was not sought may be mentioned the
Lena Goldfields case®®*; Losinger et Cie. S.A. v. Government of
Yugoslavia®®; and the Sapphire case 2. There can be a variety of
reasons for this. It can be because restitution is indeed impossible
— for example, if the nationalized assets have already passed into
the hands of bona fide third party purchasers. National courts may
have jurisdiction over such persons, and may or may not recognize
the title that they claim (and I shall say something more about this
below); but international tribunals have no jurisdiction to require
them to return to the nationalized party the assets or petroleum
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which they now hold. Again, the nationalized property may no
longer exist in the same form: thus in the dispute between Poland
and Germany over the factory at Chorzéw, Germany demanded
“the restoration of the factory as an industrial enterprise to the
Bayerische”. Poland indicated that not only was this claim baseless
in law, but that it could not comply “for reasons of fact”?%". Prior
to the Judgments Nos. 8 and 13 the German Government indica-
ted that it had abandoned its claim for restitution, because it now
believed that “the Chorzéw factory, in its present condition, no
longer corresponded to the factory as it was before the taking over
in 1922 . . .”298 Such circumstances are, in my view, what the
Permanent Court had in mind in its dictum in the Chorzéw case,
when it spoke of restitution being required, unless “this is not
possible”. But certain writers, such as Friedmann 20% and certain
recent Awards, treat impossibility in a different sense — that is, in
the sense that if a State is unwilling to yield up what it has taken
by nationalization, and cannot be compelled to do so, then resti-
tutio is “impossible” and should not be ordered against a State.
Thus in the recent Arbitration between the Libyan American Oil
Company (Ligmco) and the Govermment of the Libyan Arab
mmm:gaﬁo. the Sole Arbitrator Dr. Mahmassani spoke of restitu-
tion as being a general principle of the Islamic Sharia and of inter-
national law, but said that it was “hindered” by the impossibility
of performance®.

There are, of course, other reasons for claimants not to seek
restitution: they may feel that damages represent a compensation
that is satisfactory in all the circumstances. To certain jurists the
fact that restitution is comparatively rarely requested is of itself
evidence that restitution is not generally regarded as a remedy
provided by international law. This is the position taken by Judge
Lagergren, Sole Arbitrator in BP Exploration Company {Libya)
Ltd. v. Government of the Libyan Arab Republic*'? in his Award
of 10 October 1973.

Problems of effectiveness in relation to restitution are of course
closely related to the difficulty of ordering specific performance
against a State. Arbitration Tribunals feel that once States have
given their consent {whether ad hoc, or in an arbitration clause),
they can pronounce upon the law as it affects a dispute before
them: but they cannot order specific performance. This is less
true of international courts, but the reality of State sovereignty,
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and the need for continuing consent if the ?%&2.5:& basis .Om
the International Court is to continue to exist, ._m.m".E m. 8_.55.5-
ing factor. Of course, ordering that damages be paidisstill a_qo&__:m
a State to perform — but perform a less resented .wa., one less
immediately tied up with notions of State sovereignty. O:. the
domestic level, it is frequently stipulated in @05.3 :mﬁo.:m_
legislation (for example, in legislation on sovereign .55&::5@
that specific performance may not be ordered mm.m_swﬁ a State,
even when it is not immune from process®'>. ﬁ:.m reflects the
reality that the courts of one State have :o authority to compel
a foreign sovereign State to carry out a certain course .Om 8:96.”.

These factors have led to the emergence of a certain parallelism
_ that is to say, a request from private parties seeking Sano.mm for
nationalization that the Award be in the form of a U.oo_m_.m:o: of
the invalidity of the act in question. In the BP v. Libya case Ga
claimants argued in favour of restitutio, but requested Umn_mn&._o:
(rather than an order) of its right to be restored to Eo full enjoy-
ment of its rights under the BP Concession?'®. The Tribunal found
this a distinction without a difference:

“It may be argued that the claimant does not in fact ask
for an order of restitutio in integrum, but merely fora decla-
ratory statement as to its legal position under the BP .no?
cession and with respect t0 certain property and .hat the issue
of whether restitution in kind is an available remedy therefore
is not presented . . . The Tribunal holds, however, that :w
such distinction should be made. If it is found that the o_m:.
mant is entitled to be restored to the full enjoyment of :.m
rights under the BP Concession, and is the owner of the oil
and assets referred to, then the claimant is entitled to an order
for specific performance Or, alternatively, a declaratory award

of entitlement to specific vo_.moa_w:na.:

t to understand this observation.

: it is difficul
With great respect, 1t 1s dl ry Order

Neither an order for specific performance nor a Declaratory ¢
could be indicated if the claimant was not entitled to .8:::&3
ownership of the assets: but there still remains the question (which
is unanswered by these lines in the Tribunal’s Award) of whether
considerations of the status of the defendant make o.=o _.o:._o%
more appropriate than the other. Certainly in oonm._: :m:ozm_
jurisdictions an ability to grant declaratory relief exists side by




318 Rosalyn Higgins

side with an inability of the domestic courts to order specific per-
formance against a government.

In the Liamco-Libya Arbitiation the claimant did not press for
restitution (a decision characterized by the arbitration as an implied
admission of the impossibility of restitution in kind)?!%, but
instead requested the issue of a Declaratory Award that Libya’s
acts were unlawful and not entitled to international recognition,
and that Libya does not have title to oil extracted from Liamco’s
concessions?!6, Liamco claimed that there was international
authority in support of this alternative, including Article 10 of
the German-Swiss Arbitration Treaty of 1921 and Article 32 of
the General Act for the Pacific Settlement of Disputes?!?. It cited
also the maxims of “ex injuria jus non oritur” and ‘nemo plus
jure transferre potest quam ipse habet”. Dr. Mahmassani, like
Judge Lagergren answers this request negatively; but on rather
different grounds. He refers first of all to the sovereignty of States
and the Act of State doctrine and then to the practical unenforce-
ability of a Declaration. We have explained in an earlier lecture
why the comments on the Act of State doctrine seem wholly out
of place in this arbitration?'®; and thus we are left with the propo-
sition that a Declaration will not be granted in lieu of an order for
specific performance because it, too, will be impossible to enforce.
But when declaratory awards are made by international courts in
contexts other than as an alternative to specific performance, they
do not normally greatly concern themselves with the likelihood of
enforcement; and I see no reason why the principle should differ
in the present circumstances.

We are still left with a fundamental question: whether interna-
tional law does indeed recognize in principle the remedy of resti-
tutio in integrum. In the BP-Libya case Arbitrator Lagergren
argues strongly that the dictum in the Chorzdéw Factory case is
obiter, because in the event the German Government did not claim
restitutio in integrum. Such comments as the Court made were in
reality to identify the principles by which to determine the amount
due in compensation for an unlawful taking. It is undoubtedly
true that the Court, after the two passages ih which reparations are
mentioned as the preferred way of “wiping out the consequences
of the illegal Act?¥, adds that these are “the principles to be
followed in fixing the compensation due”??° But it is hard to
resist the alternative view put by Professor Dupuy, Sole Arbitrator
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in Texaco v. Libyan Arab Republic?®! that “the principle was ex-
pressed in such general terms that it is difficult not to view itasa
principle of reasoning having the value of a precedent” 222, For
Professor Dupuy the “very numerous quotations of this part of the
opinion in doctoral writings confirm, if this were necessary, that
all authors see in it a declaration of principle”. For Judge Lagergren
the views of the writers are of no value, repeating as they do the
quotation of the Chorzdw case and failing to appreciate its limited
significance 223,

Judge Lagergren is certainly able to show that there is no clear
case, of an authoritative international tribunal, in which restitutio
has been awarded pursuant to the nationalization of a concession,
Where a court settles a boundary dispute it is in one sense disposing
of the property of the unsuccessful party. Indeed, in the Temple
of Preah Vehear case® the Court ordered the restitution to Cam-
bodia of all objects taken from the Temple and its surroundings
by the Thai authorities since they occupied the site in 1954. But,
this does present different problems from restitution in the context
of concessions, because the latter involve the natural resources of
the expropriating country. We are thus back to asking whether
there is something special about concession contracts that makes
restitution of rights under them to private parties peculiarly diffi-
cult (or, as the private parties might put it, particularly important
because of the vast capital investments that they will already have
made). And there are very few such cases, even outside of the area
of concessions??. There are, of course, examples to be found of
restitution provisions being agreed in treaties — and especially in
peace treaties2?¢, but these too form a separate category.

So far as State practice on the matter is concerned, views ex-
pressed in diplomatic exchanges are difficult to ascertain?’. But
Judge Lagergren nonetheless placed emphasis on the fact that the
Hickenlooper Amendment??8 to the Sabbatino??® judgment of
the United States Supreme Court referred to compensation, but
not to restitution; and the United Kingdom’s own protest note to
the Libyan authorities over the nationalization in question spoke
of restitution and compensation as alternatives, either of which
would serve to make an otherwise unlawful act lawful. The Note
of Protest handed to the Libyan Ambassador in London on 23 De-
cember 1971 stated that certain requirements had to be met before
a nationalization was lawful under international law :
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“Her Majesty’s Government must, therefore, call upon the
Libyan Government to act in accordance with the established
rules of international law and make reparation to British Pe-
troleum Exploration (Libya) Limited, either by restoring the
Company to its original position in accordance with the con-
cession No. 65 or by payment of full damages for the wrong
done to the company.”

The implication of this curiously worded paragraph is that it was
not necessarily unlawful for a concession to have been nationalized,
and that damages might suffice. (The United Kingdom’s criticism
was directed primarily to allegations of discrimination and political
motivation.) This does not seem compatible with the arguments
invoked some 20 years earlier in the Anglo-Iranian Oil Co. case
where the United Kingdom insisted that abrogation of a concession
was unlawful and that full restitution was required?®, In the BP-
Libya case the Umpire looks at the evidence and finds that the
notion of restitution has largely been erected on a dictum in the
Chorzdéw Factory case, and is in fact unsustained in case law relat-
ing to concessions. In the Texaco-Libya case the Arbitrator regards
the dictum in Chorzéw as a general application, and finds of weighty
legal significance the fact that in both the Anglo-Iranian Oil Co.
case 23! and in the Barcelona Traction case*®? the applicants sought
restitution: “It is remarkable that in these two cases restitutio in
integrum was what was requested in the first instance: if this was
the case, it is precisely because the plaintiffs were convinced that
this was the solution accepted and confirmed by international
law233”_ But of course the plaintiffs’ convictions can hardly them-
selves be proof as to the law; and no doubt the defendants held
equally strong convictions that restitution was inappropriate. In
any event, in neither case did the Court reach the issue of restitu-
tion. These cases are in my view neutral. Looking at the accepted
sources of international law, the case law properly read shows that
restitution is in general terms a recognized remedy, but that it has
not been an established remedy in the field of concessions. State
practice seems to support this view. There is undoubtedly a consi-
derable body of support in the writings of leading jurists to support
the idea of restitutio, but I find persuasive Judge Lagergren’s view
that they most usually are based on the Chorzdw dictum (though
certain writers have emphasized other important points related to
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restitution — for example, Professor Schwebel, as he then was, has
observed that when an expropriating State has not the means to
pay adequate, prompt and effective compensation, restitution re-
mains the only hope for the concessionaire)**#. As in all things,
F)ur perception of this problem will depend upon our views of
international law itself. If we view it not simply as the application
of past rules, but as the authoritative application of norms derived
f'rom past trends of practice, which command continuing expecta-
tion of compliance and which are compatible with certain values,
then we look at the problem in a somewhat different way. The
past trend of practice is fraught with uncertainty and qualification.
There are firmly balanced arguments about the community values
that restitution can be said to serve: on the one hand, it is a pro-
tection against arbitrariness and the undercutting of pacta sunt
servanda. On the other hand, it acts as an obstacle to the securing
by a State of control over its own resources. My own feeling is
that States cannot expect to be free, even in respect of their own
resources, from obligations that they themselves voluntarily enter.
On balance restitution promotes values of importance to the inter-
natjonal community as a whole. But when we turn to what [ may
tfarm “community expectation” — a vital element in our identifica-
tion of what is law I find very little evidence that restitution is
perceived as a required remedy or that it is anticipated as being
likely to be granted.




CHAPTER 1V

INDIRECT TAKINGS

So far we have been addressing ourselves to the circumstances in
which a State is entitled to, or must refrain from, taking the property
of foreigners; and what conditions are attached by international
law to such takings, particularly with regard to compensation.
These questions are difficult enough, but sometimes there is an
additional major problem: what acts of the State are “takings” of
property? Can property only be “taken” by outright nationaliza-
tion, or confiscation, or perhaps requisition? Or are there other
governmental actions which in effect amount to a taking of pro-
perty? In other words, what sort of government interferences with
privately held property amount to a *“taking” under international
law?

This question has been with us for some time, but inrecent years
has become even more important as government intervention in
the industrial and commercial life of the nation becomes ever more
common. The leading text books?3* do indeed make it clear that it
is not only nationalization that constitutes a taking by the State,
and that sequestration, confiscation, expropriation and requisition
are all relevant. Some of them, of course, use these terms in dif-
ferent senses — for example, some writers speak of confiscation to
mean a taking without statutory or other specific legislative autho-
rity ; or expropriation as meaning any type of taking for which
compensation of the international law standard is not made?3%,
But there is a much smaller literature on the phenomenon of “in-
direct takings” or what some?3” have referred to as “creeping ex-
propriation™.

The phenomenon itself has been with us for some considerable
time, even if its importance and incidence has greatly grown in
recent years. And the Permanent Court has recognized that inter-
ferences with property, while still short of nationalization, may
still amount to a “taking” even if no such intention is asserted
(or even if, indeed, such an intention is denied). In the case of
German Interests in Polish Upper Silesia®® Poland had seized a
nitrate factory located in Chorzéw. The factory was being operated
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by a German company under a management contract with another
German company that held title to the property. The managing
company was, under its contract, to make use of certain patents
and commercial contracts which it held. One of the issues before
the Permanent Court was whether the seizure by the Polish Go-
vernment of the factory and the factory plant and machinery was
also an expropriation of the patents and contracts of the manage-
ment company. Although the Polish Government at no time claimed
to expropriate these, it was held by the Permanent Court that they
were so closely interrelated with the factory itself that they had in
fact been expropriated, and compensation was due to the manage-
ment company for them.

Again, in the Norwegian Claims** case, between Norway and the
United States, an international tribunal set up by special agreement
of the parties on 30 June 1921, also found a taking of rights an-
cillary to those formally taken had occurred. The matter arose
out of a dispute over compensation to be paid to Norwegians who
held shipbuilding contracts with American firms. When the United
States entered the Great War in 1917, it had issued certain orders
of requisition, whereby ships under construction and related ma-
terizls, etc., were to be completed on its behalf. The Norwegian
shipbuilders claimed that they were entitled to compensation for
their shipbuilding contracts (in the circumstances of the time,
shipping was in short supply and shipbuilding contracts thus very
valuable). The United States, by contrast, took the view that it had
requisitioned only partly-built ships, but had not requisitioned the
underlying contracts, and that the compensation should reflect
this and be limited accordingly. The Tribunal found that the Nor-
wegian shipowners had had their contracts taken, as well as the
vessels, and were to be compensated for at fair market value. One
can imagine that similar considerations must be of concern to those
shipping companies negotiating with the United Kingdom compen-
sation for vessels requisitioned for service in the Falkland Islands
against Argentina?#, In so far as some of these vessels were normally
carrying commercial passengers and commercial cargo, and were
permanently lost, is the compensation due for the vessel itself or
for the contracts which it was to have undertaken?

.On their facts, these two cases certainly indicate that an expro-
prlaFion of a given property may in fact — regardless of stated in-
tention — involve a taking of closely connected ancillary rights.
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But it also seems clear that the principle is wider than this. In the
De Sabla case?*! a United States-Panama Commission had to deal
with a somewhat different issue. The Panama Government granted
cultivation licences to Panama citizens in respect of land owned by
a United States citizen in Panama. The Commission awarded com-
pensation of one-half of its value for this land. Noting that the
compensation included not only payments for the use and depri-
vation of the land, but also for the difficulties encountered in dis-
possessing the licensee, one commentator?#? notes that: “This
suggests that, had it proved impossible to dispossess the so-called
licensees, Panama would have been held to have wrongly taken
the land, however much it protested that it no longer regarded the
licences as valid.”

Where physical property has been concerned, the issue has been
fairly clear: interferences which significantly deprive the owner of
the use of his property amount to a taking of that property. This
will be so even if he remains in physical possession of that pro-
perty 243, The United States Foreign Claims Settlement Commission
has followed this view fairly consistently : thus the Hungarian Go-
vernment was not successful in one such case in pleading that title
to the real property concerned had never passed into State owner-
ship. What mattered — and gave rise to ccmpensation — was that
use was being made of the claimant’s property for which he was
not being paid, and, conversely, he was not free to use the property
himself as he wished, or to alienate it2*4.

Government interference with property can, of course, take a
wide variety of forms. We shall see in the next lecture that the
organs of the European Convention on Human Rights have been
faced with comparable questions to those discussed above, relating
to measures short of formal nationalization or expropriation.
These will be analysed more fully in the context of our discussion
on property and human rights, but we note at this juncture that
in an important case, Sporrong and Lonnroth v. Sweden®% the
Commission found that “expropriation permits” (which envisaged
the possibility of a later full taking of the property by the State,
and an immediate prohibition on construction) were not of them-
selves an interference with the peaceful enjoyment of the applicants’
possessions 6, It will be seen both that interference with the peace-
ful enjoyment of one’s possessions is a lesser act than a “taking’’;
and that the Commission’s finding on this point was not fully in
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accordance with the line of jurisprudence we have been discussing.
The European Commission on Human Rights acknowledged that
the applicants could not sell on the open market, that investments

in the property became hazardous, and that they were impeded
from obtaining mortgages. But:

“. .. the Commission accepts that expropriation permits had
in practice negative consequences for the applications on the
property market in the manner explained by them. However,
the Commission does not consider that such consequences
in themselves amount to an interference with the peaceful
enjoyment of possessions . . .”

Where the European Commission appeared to rejoin the philosophy
of the Mixed Commissions and the United States Foreign Claims
Commission was when it nonetheless found that the existence of
these factors for very long periods of time (23 years and 8 respec-
tively for each of the applicants) did amount to an interference
with the property rights protected by the protocol to the European
Convention. In other words, the Commission thought it was the
situation as a whole, rather than the individual measures, that had
to be judged. And on this test, it thought that —

“the effects caused by the joint measures imposed on the
applicants’ properties must understandably have become so
severe by the lapse of time that they constituted a substantial

interference with the applicants’ right to peaceful enjoyment
of possessions . . . 247,

The European Court on Human Rights, in a judgment which is
with respect open to criticism on other grounds?*®, offered a more
acceptable view on this point. It found that there was indeed, from
the outset and not just because of the length of time for which the
permits had existed, an interference with the applicants’ right of
property, because:

“Although the expropriation permits left intact in law the
owners’ right to use and dispose of their possessions, they
nevertheless in practice significantly reduced the possibility
of its exercise. They also affected the very substance of owner-
ship in that they recognized before the event that any expro-
priation would be lawful and authorized the City of Stockholm
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to expropriate wherever it found it expedient to do so. The
applicant’s right of property thus became precarious and de-
feasible 24°.” (Italics added.)

An individual may be deprived of his property not only by the
transfer of the title thereto to the State, but by the requirements
of forced sale. Sometimes this occurs as a result of sheer physical
power — property is seized, threats are made, and what amounts
to a forced sale is insisted upon. The case law in this area turns
very much on the particular facts and it is not easy to extrapolate
general principles. A very useful analysis of some of the cases in
this category (within the context of a conceptually original and
thoughtful article on the general questions of what he terms
“creeping expropriation”) is given by Burns Weston?*®. In the case
of Gower and Copeland decided by the United States-Venezuelan
Claims Commission of 18852%! some compensation was awarded
against the Venezuelan Government in the sorts of circumstances
envisaged above. Although the Commission referred to a “forced
sale’” the compensation awarded was modest in amount (probably
because of lack of proof of the value of what was speculative pro-
perty - iguano deposits on islands 20 miles off the coast of Vene-
zuela). As Weston correctly observes, it is uncertain how much
turned upon the failure of Venezuela to give prior notice of its
claimed ownership of the islands, or upon the physically forcible
dispossession to which the applicants were subjected.

Certain other “forced sale” cases have, of course, arisen out of
the Second World War, perhaps the most famous being the two
Bernstein cases?5?, These United States cases are most directly
concerned with questions relating to act of State. But they do
seem to affirm that forced sales at unrealistic values properly give
rise to claims that there has been a property deprivation, for which
a claim for reparation is appropriate?%3, or in respect of which the
foreign act of State would not be given domestic recognition. As
we have seen above, it is far from clear, however, that any taking
of property (whether indirectly by forced sale, or through other
methods) without compensation, will not per se in all jurisdictions
be given the protection of act of State: what is distinctive is that
in mdny of the forced sale cases the indirert taking was for racial
motives (property deprivation of the Jews under Nazi laws) and
thus particularly offend the public policy of the forum.
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Another type of alleged indirect taking of property arose — but
was never answared — in the case of Barcelona Traction, Light and
Power Company, Limited before the International Court of Justice.
In that case, as several commentators have observed 24, property
was allegedly taken through the improper action of the domestic
courts. In 1936, because of the Spanish Civil War, interest payments
were suspended on sterling bonds issued by Barcelona Traction (a
Canadian company) and serviced through funds passed to the pa-
rent company by its Spanish subsidiaries. After the war exchange
control provisions were in force, and the Spanish authorities re-
fused to allow-funds to be transferred out, stating that Barcelona
Traction was unable to prove that the foreign currency was for the
pu.pose of repaying debts arising from the bona fide importing of
foreign capital into Spain. For technical reasons beyond the control
ot Barcelona Traction, interest on the bonds was thus neverresumed.
An action was brought against Barcelona Traction by certain Spa-
nish holders of the bonds. Although Barcelona Traction was not
properly notified of the proceedings, the company was declared
bankrupt and its assets and those of 15 subsidiaries seized. Spanish
directors were appointed to replace foreign managers. Eventually,
after further legal proceedings, its shares were annulled and new
ones issued, and sold to a Spanish company which now took full
control of Barcelona Traction. Clearly, there was no question of
formal nationalization here. The question was whether Spain had
international responsibility for the events (including the conduct
of the proceedings of its courts) which culminated in the undoubted
loss of its property by Barcelona Traction. As is well known, the
Court did not in the event proceed to these issues, finding in favour
of a preliminary objection by Spain that Belgium lacked standing
to bring the action on behalf of the company. Some dicta none-
theless emerged in three of the judgments. Judge Fitzmaurice indi-
cated that the acts complained of did appear “to have had the
character of a disguised expropriation of the undertaking” 255,

Judge Gros indicated that he too viewed the events as a confisca-
tion:

“One cannot but observe how an industrial undertaking
which nobody claimed to be Spanish before 1948 became
Spanish, against the will of the corporate organs of Barcelona
Traction, as a result of acts characterized as a denial of justice
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both overall and in detail. In fact, the undertaking is today
incorporated into the economy of Spain by a sort of ‘natio-
nalization” which, if it was effected by a misuse of legal pro-
cedure, constitutes a breach of international law as between
the parties?6.”

He further indicated that a total ‘oss of assets could well amount
to confiscation, and if it was done by unlawful methods and unin-
demnified, it gives rise to international responsibility. Weston has
pointed to the fact that Judge Tanaka, who moved on to the
merits by finding in favour of Belgium in each of Spain’s prelimi-
nary objections, nonetheless did not think the acts showed a clear
violation of international law. He cites this as evidence that, in
analysing the complex fact-patterns surrounding alleged indirect
takings

“judgments . . . commonly depend on highly subjective res-
ponses to the fact patterns discerned . .. [ We lack] anything
remotely approaching a systematic appraisal of the many
ways in which aliens, not the targets of ‘confiscation’, ‘expro-
priation’, ‘nationalization’ or ‘requisition’ stricto sensu, can
be and have been effectively deprived, in whole or in part, of
the ‘use or enjoyment’ of their foreign based wealth . , 257"

This writer is very sympathetic to Professor Weston’s observation,
and appreciative of his own efforts to contribute to that analysis.
At the same time, Judge Tanaka seemed not so much even to
address himself to whether the cumulative acts did indeed consti-
tute a “taking of property”, but rather to whether there was proof
that the “taking” was unlawful. In his judgment and indeed, in the
very different judgment of Judge Gros, there scems to be a ten-
dency to define ““taking” in terms not of the amount or quality of
interference with those rights normally associated with property,
but in terms of whether the methods were unlawful and whether
compensation was paid. This is, with the greatest respect, to con-
fuse the question of a definition with the question of a legal justi-
fication.

It is to be expected that extremely interesting questions con-
cerning indirect takings of property, and State responsibility, will
arise in the claims being brought before the United States-Iran
Tribunal in The Hague. Under the Declaration of the Government
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of the Democratic and Popular Republic of Algeria concerning the
Settlement of Claims by the Govermment of the United States of
America and the Government of the Islamic Republic of Iran2%8,
this Tribunal was given jurisdiction to hear claims and directly re-
lated counter-claims by nationals of Iran against the United States
and nationals of the United States against Iran, if such claims and
counter<laims arise, inter alia, out of ‘“‘expropriations or other
measures affecting property rights” (Article II (1)). This is broadly
worded, and does not say, for example, ““other measures affecting
property rights that are in violation of international law” or “other
measures affecting property rights that amount to a taking of such
rights by the Government”. There will obviously have to be argu-
ment about the extent to which such qualifications are or are not
to be read in to the rather imprecise wording of the Declaration.
An essential backdrop to this clause is the pre-existence of the
Treaty of Amity of 1954259 between Iran and the United States.
Article IV of that Treaty provided:

“Each High Contracting Party . .. shall refrain from apply-
ing unreasonable or discriminatory measures that would impair
[the) legally acquired rights and interests [of nationals and
companies of the other High Contracting Party] ; and shall
assure that their lawful contractual rights are afforded effec-
tive means of enforcement, in conformity with the applicable
law.

Property of nationals and companies of either High Con-
tracting Party, including interests in property, shall receive the
most constant protection and security within the territories
of the other High Contracting Party, in no case less than that
required by intemational law. Such property shall not be
taken except for a public purpose, nor shall it be taken with-
out the prompt payment of just compensation . . .

[N]ationals and companies [of either High Contracting
Party] shall enjoy the right to continued control and manage-
ment of such enterprises.”

One thus has general principles of international law overlaid by
specific treaty arrangements. Naturally, it is to be expected that
there will be legal argument by Iran over the continuing status of
the Treaty of Amity after the revolution; but our interest at this
roint is in noting the very wide respect for foreign property rights
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envisaged in this accord. Very many acts short of nationalization
are clearly prohibited by the treaty, and are in effect assimilated
to “indirect takings” under general international law. An area of
the keenest interest will be the extent and nature of governmental
responsibility for acts prima facie in contravention of treaty or
general international law obligations on “indirect takings”, which
are carried out by those who are not themselves governmental
officials. The jurisdiction of the Iran-United States Tribunal is
limited to acts against the two States — by which is meant their
Governments, “any political subdivision . . ., any agency, instru-
mentality or entity controlled by the government . . . or any poli-
tical subdivision thereof*26°,

Issues will inevitably arise over the Iran Government’s responsi-
bility for acts by persons falling outside of these groupings, but
which allegedly were instigated, or encouraged, or permitted, or
condoned, or ratified. We will see in these cases not only claims of
“indirect takings”, i.e., significant interferences other than natio-
nalization, sequestration or confiscation, but indeed indirect taking
attributable to the States by the law of State responsibility, being
carried out by those who would normally have lacked the autho-
rity to engage in interferences on behalf of the State with the pro-
perty rights of foreigners.

It is perhaps not surprising that the constitution of the United
States, with its great emphasis on the entitlement to private pro-
perty, should have generated some profoundly interesting case law
in certain areas of the problem that is before us. The Fifth Amend-
ment of the Constitution prohibits the taking of private property
for public use without just compensation. It is clear that the so-
called “taking clause’ of the Fifth Amendment imposes a distinct
substantive standard — that of just compensation 26! — when private
property is diverted to public use. This is so even, for example, if
the diversion from private to public use occurs as part of bankruptcy
proceedings 262, That rule applies to State as well as to federal
takings?3. But recent case law has made it clear that this is not to
be regarded as on all fours with a taking of property in pursuance of
the so-called “police power”, i.e., for regulatory purposes. It would
seem to be the case that while it is acknowledged that property
may be indirectly “taken” through regulation, this does not attract
the duty to compensate. The position seems to be (and the present
writer finds the underlying policy difference hard to appreciate)
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that a taking for public user requires just compensation to be paid;
whereas an indirect taking for regulatory purposes does not. The
distinction seems to lie not between formal and indirect taking,
but rather in the purposes of the taking. As the United States Court
of Appeals for the Third Circuit recently put it: “{t]he consequen-
ces of classifying a law as an economic regulation rather than a
taking for a public purpose are clear. Only if a taking for public
use is found does the just compensation standard apply ?%%. At the
same time, the Court of Appeals readily conceded that the line
between government regulation and taking for public use is often
a very thin one?%%, (Interestingly, as we shall see in the nextlecture,
a not dissimilar distinction is drawn in the two parts of the pro-
perty protection clause of the First Protocol to the European
Convention on Human Rights.)

Is this distinction intellectually viable? Is not the State in both
cases (that is, either by a taking for a public purpose, or by regu-
lating) purporting to act in the common good? And in each case
has the owner of the property not suffered loss? Under internatio-
nal law standards, a regulation that amounted (by virtue of its
scope and effect) to a taking, would need to be “for a public pur-
pose” (in the sense of in the general, rather than for a private,
interest). And just compensation would be due.

At the same time, interferences with property for economic and
financial regulatory purposes are tolerated to a significant degree.

Interesting and difficult problems arise when there is a combi-
nation of two or more of the following factors: (1) government
prior involvement in the subject-matter claimed to be expropriated,
whether through contract or licensing arrangements; (2) govern-
ment undertaking by international contract, to refrain from exer-
cising certain regulatory rights that would otherwise be considered
normal appurtenances of government ; (3) the exercise of regulatory
rights that are of such dimensions and effect that they are said to
amount to an “indirect taking” of the property. The interplay of
these factors is well illustrated by the case of Revere Copper v.
Opic?%, A substantial investment had been made between 1967
and 1975 by Revere Copper and Brass Incorporated in its wholly
owned subsidiary, Revere Jamaica Alumina Ltd. (RJA), to finance
the construction and operation by the latter of a bauxite mining
venture in Jamaica. A guarantee contract (essentially to “insure”
the venture) had been entered into between Revere and the United
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States Government Agency for International Development (AID).
AID’s obligations were eventually succeeded to by another agency,
the Overseas Private Investment Corporation (OPIC).

An Agreement of 1967 between RJA (the subsidiary) and the
Jamaica Government prescribed the amount of taxes and royalties
which were to be payable to the Government by RJA. It also pro-
vided that no further taxes or financial burdens would be imposed
on RJA and that the government would do nothing to derogate
from RJA’s rights concerning the project. These tax and royalties
arrangements were to remain in place for 25 years, which was also
the duration of the bauxite mining lease granted. There was the
possibility of renewal for a further 25 years. However, in 1972
there was a change of government in Jamaica. It instituted a review
of the bauxite industry, and then announced a programme for a
drastic increase in revenues from the bauxite industry ; the recovery
of bauxite ore leased to mining companies; the reacquisition of all
lands owned by such companies; and national majority ownership
and control of the bauxite industry. Legislation in 1974 provided
for the increase in revenues, notwithstanding the provisions in the
contract with RJA to fix those revenues at agreed limits. The
Prime Minister of Jamaica stated that this new legislation was in
“exercise of our rights as a sovereign and independent State” 267,
Referring also to the energy crisis, he noted that the contracts for
bauxite had been settled when oil was $ 2.00 per barrel rather
than $ 14.00, and invoking the theme of rebus sic stantibus, even
if not the language that international lawyers might have used, he
said: “All of the fundamental equations have changed and such
contracts have been abrogated by history as the factors that made
them relevant no longer exist26%.” Bringing in sharp relief the Go-
vernment’s duty to its people on the one hand, and to respect
international obligations on the other, he stated:

“The renegotiation of contracts with the aluminium com-
panies [whose position was under comparable review] is not
only a necessity and the right of a sovereign nation, but an
obligation to the people. These considerations outweigh the
sanctity of contractual agreements?26°.”

At the same time the Government explained that it did not seek
nationalization as such. Negotiations to revise the 1967 Agreement
failed. In 1974 the mining law was amended and royalties on
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bauxite were increased. As a result, the RJA plant began to make
considerable losses and ceased operating in August 1975. RJA now
sought to recover under its guarantee contract with OPIC. This
contract protected RJA from “expropriatory action”. This term
was defined to mean —

“ . . any action which is taken, authorized, ratified or con-
doned by the Government of the project country, commen-
cing during the Guaranty period, with or without compensa-
tion therefor, and which for a period of one year directly
results in preventing:

(b) the Investor from effectively exercising its fundamen-
tal rights with respect to the Foreign Enterprise either as
shareholder or creditor, as the case may be, acquired as a
result of the Investment;

{c) the Investor from disposing of the securities or any
rights accruing therefrom; or

(d) the Foreign Enterprise from exercising effective con-
trol over the use or disposition of substantial portion of its
property or from constructing the project or operating the
same 2707,

Interestingly, excluded from the definition of “expropriatory
action” was —

“(1) any law, decree, regulation, or administrative action
of the Government of the Project Country which is not by its
express terms for the purpose of nationalization, confiscation,
or expropriation (including but not limited to intervention,
condemnation, or other taking), is reasonably related to cons-
titutionally sanctioned governmental objectives, is not arbi-
trary, is based upon a reasonable classification of entities to
which it applies and does not violate generally accepted
international law principles.”

This clause seems to infer the tests of regulatory or police powers,
exercised bona fide, are what is critical. There is no mention of
whether or not the exercise of these powers in effect removes the
normal appurtenances of property rights from the owners. What is
of course unclear, is whether the violation of an international
contract by the bona fide exercise of such governmental powers is
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an action that ‘violate(s) generally accepted international law
principles”.

Interestingly, the OPIC contract also addressed, in section 1.15,
to the problem of pre-existing specific governmental undertakings :

“The abrogation, impairment, repudiation or breach of the
Government of the Project Country of any undertaking,
agreement or contract relating to the project shall be consi-
dered an Expropriatory Action only if it constitutes Expro-
priatory Action in accordance with the criteria set forth in
this section.”

The strong implication of this clause was that the bona fide exer-
cise of regulatory or police powers, without discrimination is not
expropriatory even if in violation of a pre-existing agreement to
the contrary. But, as we shall see, this was not the view taken by
the Arbitration Tribunal set up under the American Arbitration
Association.

In looking to see whether, notwithstanding the absence of any
formal nationalization, expropriatory action under the OPIC
Agreement had taken place, the Tribunal majority had some in-
teresting things to say. The Tribunal rejected the relevance of any
formal distinction between concession agreements stricto sensu
and guaranty agreements?’l. The RJA Agreement did not itself
grant rights to the mine, but it did commit the Government to
providing adequate reserves of commercial bauxite. This was im-
plemented by a mining lease. The Tribunal noted that the Govern-
ment had decided to revoke all existing mining leases — but in
fact had not yet actually enacted any such revocation. Did all of
this — the great increase in revenues to the Government, the
declared intention to revoke the licence — amount to what the
OPIC Agreement describes as expropriatory action and what we
have termed an Indirect Taking of Property? The Tribunal stated:

“In our view the effects on the Jamaican Government’s
actions in repudiating its long-term commitments to RJA
have substantially the same impact on effective control over
use and operation as if the properties were themselves con-
ceded by a concession contract that was repudiated . . . OPIC
argues that RJA still has all the rights and property that it
had before the events of 1974 : it is in possession of the plans
and other facilities; it has its mining lease; it can operate as
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it did before. This may be true in a normal sense but for the
reasons stated below we do not regard RJA’s ‘control’ of the
use and operation of its properties as any longer ‘effective’ in
view of the destruction by government actions of its contract
rights?72.”

And in an interesting phrase, the Tribunal indicated that in a large
industrial complex, it was the overall “decision making process that
must be examined before deciding whether effective control exists
and can be exercised in the absence of a stabilization agreement
with the government” 27, The Tribunal, by a 2-1 majority, reached
the conclusion that effective control of the entire operation has
been lost.

Essentially, it took the view that — in this particular industry at
least — effective control was inseparably linked with a stabilization
agreement. The explanation was offered that without it the risks
could not be calculated, because “what the government did yester-
day it can do tomorrow or next week or next month”?™. That
comes very close to saying that all international contracts for the
exploitation of resources are inherently immutable, and that any
alteration of them (because it warns that further alterations could
in principle occur again) takes away effective control; because
effective control equals rational decision making based on an ability
to calculate the risks.

The Tribunal specifically rejected the need for “physical impact
on a substantial portion or all of the property”?’s for a taking to
have occurred. It must be remembered that this arbitration occur-
red in the context of a dispute over the applicability of a contract
of insurance. It was not an arbitration over the liability of Jamaica
under interational law. A compensatable event under an insurance
contract is not necessarily fully co-terminus with a violation of
international law, though obviously a significant overlap is to be
expected. At least in the context of the realities of insurance con-
tracts, it was clear to the Tribunal that control had been lost even
in the absence of physical intervention. The Tribunal was reinforced
in this view by noting that the OPIC Revised Handbook of 1975
itself stated :

“OPIC insurance contracts define the insurable event of
‘expropriatory action’ to include not only classic nationali-
zations of an enterprise or the taking of property, but also a
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variety of situations which might be described as ‘creeping
expropriation’. An-action ‘taken, authorized, ratified or con-
doned’ by the project country government is considered to
be expropriatory if it has a specified impact on either the
properties or operations of the foreign enterprise, or on the
rights and financial interests of the insured investor276,”

The dissenting Arbitrator, Mr. Bergan, took a different view,
voting for an award in favour of OPIC to dismiss the Revere Claim.
He stated that Revere had not shown (as it was required to do by
the OPIC contract) that the acts of the Jamaican Government had
“directly resulted in preventing’ Revere “from exercising effective
control over the use or disposition of a substantial portion of its
property”. He believed that this phraseology most immediately
signified “the Government’s taking over the enterprise and ousting
the investor from it”’277; but conceded that it also went wider than
that. He thought that many governmental acts which might threaten
the enterprise nonetheless would not come within the OPIC clause.
He listed among those published measures to interfere with control
and use which were not in fact carried out. Arbitrator Bergan
carefully distinguished the Jamaica-RJA Agreement (the interpre-
tation of which related to Jamaica’s liabilities under international
law) and the OPIC-Revere insurance contract, which was govemned
by United States law. The matter in his view was therefore not one
of international law, but the interpretation of a contract clause by
the normal United States canons of construction. He ruled out, in
terms, any relevance of general principles of international law
relating to expropriation. He thus left open whether the enactment
by the Government of Jamaica of the bauxite levy in breach of its
contract with RJA, and Government statements disavowing the
contract between Jamaica and RJA, were expropriations under
international law, saying they “may well be” ?’®, (Arbitrator Bergan
does not in his dissent address the possibility that United States
law, in interpreting an ambiguous provision on expropriation,
would apply international law principles as part of the law of the
land.) Instead he focussed on whether they were expropriatory
actions within the meaning of the OPIC contract, and found they
were not. He emphasized that RJA continued to be able to manage
its plant, operate its business and export aluminium. The language
of the OPIC contract was designed to guard against generalizations;
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and Revere could not show to any precise sense that the govern-
mental action had prevented it from control of its property :

“. .. nothing has actually happened to RJA in respect of.its
property except that it has been required to pay a tax which
the Government had contracted not to impose?™”.

This Arbitration Award raises issues of the greatest importance
(which it only deals with in a very incidental way). What is the
relationship between the principle of pacta sunt servanda and the
exercise of governmental regulatory powers? Does it make any
difference, in answering whether a contract may be broken for
regulatory reasons, that the government is indeed acting for a
public purpose, without discrimination and intention to retaliate
for political reasons? And how crucial, in seeing whethera “taking™
has occurred, is the question of physical interference?

What protection does international law provide for contract
rights rather than physical property ? There is certainly — leaving
aside for the moment these difficult questionsabout regulating acti-
vities by governments — considerable authority for the view that
international contract rights are vested rights entitled to the protec-
tion of international law: see for example The Norwegian Ship-
owners’ Claims®; the Tinoco case?®; and the Shufeldt Claim**2.
It would seem that it is not necessary for tangible property to be
taken by the government for there to be a taking contrary to inter-
national law. Commissioner Neilsen, in a dictum in International
Fisheries Co. (USA) v. United Mexican States®3, commented:

&

‘. .. an international tribunal in a case grounded on a com-
plaint of a breach of contract can properly give effect to
principles of law with respect to confiscation ... International
law ... is...concerned with the action authorities of a State
may take with respect to contractual rights . . . [A claim may
be based on] the confiscation of valuable contractual rights
growing out of an arbitrary cancellation of a contract.”

(The majority in this case confined itself to a finding that, in the
circumstances, the cancellation was not arbitrary.) In the Serbian
and Brazilian Loans case®® breaches of contract between govern-
ments and private individuals were held to be breaches of interna-
tional law (which is not, of course, entirely the same as classifying
the contract rights as property rights).
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If a contract has specially agreed provisions for termination, the
question arises as to whether it may be terminated on grounds other
than those specified in the contract. May the government, in the
exercise of its regulatory powers, terminate contract rights even
though the private party is not at fault and even though the con-
tract itself envisages termination only in other circumstances which
have not arisen? It has to be said that opinion is deeply divided
on this question?®s, The relevance of this enquiry to the concept
of acquired rights (which we have looked at in an earlier lecture)
is apparent. But here our focus is on the question of indirect taking
of property. In the Martini case the Government of Venezuela
granted a concession of fixed duration to an Italian company but
during the civil war of 1902 (which clearly placed strong pressure
on the Government, which manifestly had duties jure imperii to
its own community) placed an embargo on the export of the pro-
duct concermmed. The Umpire was nonetheless unsympathetic to
the Government’s power indirectly to breach the concession even
in these difficult circumstances — and even in circumstances not
directly specifically against the private company or its national
government. He stated:

“It is not to be supposed that Lanzoni, Martini and Co.
received the contract with the idca that the Government
retained the power . . . to change its provisions, destroying
or impairing the usefulness of the points of ingress to and
from the railways or mines. To allow the existence of such
a power in the Government as a contracting party would be
to give one of the parties to the contract the right to destroy
all the interest of the other party in it2%.”

Interestingly, Umpire Ralston found that the action of the Go-
vernment might be legal vis-a-vis the world at large, but involved
international responsibility to those under special contractual
relationships with it. Compensation was awarded, including com-
pensation for loss of future profits in so far as they were not spe-
culative. In my view the right distinctions are here being drawn:
governments may indeed need to be able to act qua government
and in the public interest. That fact will prevent specific perform-
ance (including restitution) from being granted against them. But
that is not to liberate them from the obligation to compensate
those with whom it has entered into specific arrauigements. That is
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the reasonable place to strike the balance between the expectations
of foreign investors and the bona fide needs of governments to act
in the public interest.

It should be emphasized that the dilemma of regulatory control
against contract expectations is not at all peculiar to the developing
countries. It is a dilemma faced in every country that possesses
natural resources — including those who, as major capital exporters,
have placed great emphasis on the notion of acquired rights and
the sanctity of contracts. A brief examination of some relevant
Australian and British practice will illustrate the point.

The Australian case of Murphyores Incorporated Pty. Ltd. and
Another v. The Commonwealth of Australia®® raises, to the inter-
national lawyer, many of the issues underlying Revere Copper
about indirect takings when the government itself has granted the
initial contract or concession rights. In the Australian High Court
the issue arose essentially as a domestic law matter. Two plaintiff
companies were engaged in a joint venture to explore and develop
Fraser Island, in the State of Queensland, for mineral sands. Zircon
and rutile were produced from the sands for export. These activities
were carried out under the Mining Act of 1968. By virtue of
Regulation 9 of the Customs (Prohibited Exports) Regulations,
the export of these substances required the approval of the Minis?er
for Minerals and Energy. The business of the plaintiff companies
on Fraser Island depended on their ability to export zircon and
rutile. In 1974 they sought the Minister’s approval for exports ar}d
were informed that this would be granted, provided that certz?m
environmental requirements were met. The applicant companies
believed that they had met, and agreed to continue to meet, these
requirements. In 1974 a new Environment Protection Act came
into effect, and in July 1975, acting under this Act, the Minister
ordered an enquiry into the export of minerals from Fraser Island.
Essentially, the possibility of obtaining an export licence now
disappeared. It is of interest that the stated purpose of the export
controls at their time of introduction was to maintain export
prices at an appropriate level in relation to export prices from
abroad, and to pursue a balanced development of mineral produc-
tion. The introduction of environmental factors into export licen-
sing occurred subsequent to the application for and granting.of
the mining licences that were held by the plaintiff companies.
Further, the plaintiff companies acted on the reply that export
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licences would be forthcoming, and made substantial investments,
Thus a Minister had, acting intra vires, approved a course of action,
which the plaintiffs relied on; but that course of action was resiled
from when formal confirmation of the licences was sought.

Difficult questions obviously arise: first, was the withholding
of the export licence a *“taking” of property, though the mining
leases themselves remained untouched and there had been no go-
vernment nationalization or other direct interference? The impact
of the government’s acts, just as much as the revocation of the
stabilization agreement in the Revere case?®® had a direct impact
on tlie property rights concerned. Applying the tests suggested in
that case, the plaintiffs were clearly prevented from exercising
effective control over the use or disposition of a substantial pro-
portion of their property. The only real market was an export
market. Without access to that, there was no real possibility of
disposing commercially of the property. Even on the test of the
dissenting member of the Revere Tribunal there would seem to
have been an indirect taking of property. In Revere, it will be
recalled, he had said that all that had happened was that the com-
pany was required to pay an unexpected tax. Even if one accepts
that somewhat formalistic proposition, it is quite clear in Murphy-
ores that disposition of property (even if not ore) is directly in-
terfered with, even if by indirect means.

Second, nothing would seem to turn on the distinction between
contract rights and property rights stricto sensu. The interest of a
foreign corporation in a concession does not differ, so far as the
government’s obligations in respect to events are concerned, from
its interest in any other form of property right. Where rights are
protected by contract, any nationalization, termination or signifi-
cant alteration otherwise than as envisaged in the contract itself,
will give rise to a claim for compensation. In the Shufeldt case®
the arbitrator affirmed that Shufeldt’s rights were indeed of a
proprietary nature, despite the fact that they were restricted to
the right to extract and export chicle — and even though the go-
vernment had expressly reserved title over the area. Further, in

the Rudloff case?° it was stated that ““the taking away or destruc-’

tion of rights acquired, transmitted and defined by a contract is as
much a wrong, entitling the sufferer to redress, as the taking away
or destruction of tangible property”.

Third, was the government entitled to engage in an indirect taking
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(if such it was) by exercise of ministerial powers to regulate en-
vironmental factors? In the Aramco Arbitration 2! (which we may
fairly describe as the high water mark of the concept of acquired
rights) Aramco’s concession was held to be an acquired right and
not subject to any modification by the granting State without the
company’s consent. In that case the issue was not sharply posed
as to whether a property right had been “taken”: the emphasis
was on interference with an acquired right. Among the arguments
advanced by Saudi Arabia was the claim that international law
does not exempt the grantee of a concession from the regulatory
powers of the granting government. Aramco held a concession and
certain supplemental agreements, which it claimed granted it the
ri~ht, inter alia, to choose the means of transportation necessary
foi the petroleum it produced, including transportation overseas.
1t did not itself own or charter tankers, preferring instead to
conclude appropriate contracts for carriage, for the most part on
f.0.b. terms. In 1954 the Saudi Government entered into a contract
with Mr. A. Onassis, giving him a right of priority for the transport
of oil for a 30-year period. Aramco claimed that this contract was
in conflict with the terms of its own concession, and had the effect
of taking away an acquired right.

The Saudi Government took the view that the Onassis agreement
had been ratified by Royal Decree and was now the law of the land,
which was binding upon Aramco. It denied that the concession
granted the company exclusive rights of transportation, and insisted
that Aramco was required in any event to submit to regulatory
restrictions that provided for a preferential right of transportation
in favour of tankers flying the Saudi flag.

The Tribunal, relying on its analysis of the legal nature of a pet-
roleum concession (on which see below)?%? rather than on the
text of the concession, concluded that the concession — even in
the absence of an express clause to that effect — gave Aramco the
right to dispose of the oil. That entailed, in the Tribunal’s view,
the right to transport, deal with, carry away and export?®3, The
Award so heavily emphasizes the rights that are to be deduced
from the legal nature of an oil concession, and from the established
practice of the oil industry, that it never really addresses the
question of whether regulatory powers would warrant abrogation.
Having satisfied itself that Aramco’s interpretation of its rights
under the concession is correct, the Tribunal goes no further. That
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js treated as disposing of the issue, and there is no suggestion thata
State’s sovereign right to engage in regulatory action might lead to
the abrogation of contract rights with a private party.

The Murphyores case did not address these issues in the interna-
tional law terms with which we are familiar. In the Australian High
Court the matter was dealt with solely as a question of Australian
constitutional law — though one of the plaintiffs in that case was
in fact a subsidiary of a United States company 2?4, There was thus
the possibility of international law issues being invoked while local
remedies were being exhausted, and of the internationalizing of
the issue by the pursuit of a claim by the United States, on behalf
of the United States parent company, before an international
tribunal. This was not in fact to materialize.

The case law of the European Convention on Human Rights,
which we will explore in detail in our final lecture, is of interest
both with regard to the notion of “indirect taking’’ and with regard
to interferences in property rights through regulatory practices.
The relevant clause®® dealing with property rights distinguishes
deprivations of property and control of use of property. The State
is given very wide powers indeed in respect of the latter, in marked
contrast to the Aramco Award. No case conceming a concession
or “acquired right” in the intemational contract sense, has yet
arisen. It is other property rights that have been at issue. But with
regard to these the permitted scope of regulatory interference is
very wide indeed.

The Commission has interpreted property rights fairly gener-
ously. Thus it has held that the duty to contribute to a social
security scheme may give rise to a property right over certain
assets thus constituted?®*. The Commission has also been pre-
pared to concede in principle that taxation — a widely recognized
sovereign power of the State — could be so high and penal as
to amount to a violation of the property protection clause?%’.
It tested the tax in question (which was alleged to be an indi-
rect taking of property, as it was of an amount that could not
be paid out of income, and was said to be politically motivated
and discriminatory) against certain requirements?®®: and found
that they were introduced to achieve monetary and economic
stability within the State, and for a public purpose. Looking at
the onerous incidence of the tax in question, the Commission
stated:
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. . . It is true that this tax took the form of alevy on capital
assets; whereas, however, under Law No. 44, the maximum
incidence of the tax could not exceed 25 per cent of the real
value of the taxable assets and, further, it was permitted to
pay the tax claim by installments over a period of ten years,
whereas, in view of the general purpose of the law, the maxi-
mum percentage and terms of payment affecting the particu-
lar category of taxpayers were not such, even in combination
with other applicable fiscal legislation, as could deprive Law
No. 44 of the character of a tax imposed with the view of
furthering the public interest.”

The case of Sporrong and Lonnroth v. Sweden®®® is particu-
larly instructive on how the institutions of the European Conven-
tion deal with the difficult questions of indirect takings and regu-
latory controls. In this case before the European Commission on
Human Rights long-term expropriation permits had been granted
in respect of the applicants’ properties. These did not of themselves
expropriate the property, but gave local authorities the power to
do so, should they so decide, in the future. There were also cons-
traints placed upon construction on the properties. (The City of
Stockholm envisaged the building of a new viaduct which would
entail the demolition of the applicant’s building.) The two expro-
priation permits had been in force for 23 and 8 years respectively.
Sporrong and Loénnroth complained that it was impossible for
them to sell these properties, which were “blighted’”; that invest-
ment in the properties had become unacceptably hazardous; that
the uncertainty hindered them in obtaining mortgages; and that
they could not build on their sites3%. Cumulatively, this amounted
to an interference with their right to peaceful enjoyment of pos-
sessions (the phraseology used in Article 1 of the First Protocol).
The Swedish Government, by contrast, emphasized the public
purpose of the permits system and the intentions of the City of
Stockholm to make improvements for the general good. The Go-
vernment also claimed —

“If the owner was prevented from exercising any of the
functions which are nommally inherent in the concept of
property, this might constitute interference with his right to
peaceful enjoyment of his possessions . . . However, as long
as the owner kept all his legal rights arising from his right to
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property, there was no interference with the right to peace-
ful enjoyment of possessions3°!.”

On 5 March 1979 (after the applicants had initiated the case
before the Commission) the Government decided to cancel the
expropriation permits. The Commission in its Report therefore
found the question of whether the permits and the prohibition on
building amounted to a de facto expropriation “a question of ter-
minology of little legal significance for the present cases’” %2, The
reasoning of the Commission is not clear. If there had been a loss
of property rights during a certain period, notwithstanding the
subsequent restoration of those rights, there would still seem an
issue to be answered. Alternatively, the Commission could have
taken the view — but did not — that the fact the property was
restored to free use by the applicants indicated that their property
vights were never really lost. The Commission did, however, look
to see whether there was an interference with the right to peace-
ful enjoyment of possessions, and if so, whether it could be justi-
fied by reference to the second paragraph of Article 1 of the First
Protocol, which refers to “laws deemed necessa:y to control the
use of property in accordance with the general interest”. The
Commission did not believe that the constraints upon normal
property-use which the applicants identified in themselves amoun-
ted to an interference with the peaceful enjoyment of possessions
within the meaning of Article 13%, Again, the present writer finds
this hard to understand: it seems clear that there was an inter-
ference with entirely normal property rights, and that the real issue
was whether this interference was justifiable for regulatory reasons.
However, the Commission did find significant the length of time
for which the measures imposed on the properties were in effect :
the effects “must undoubtedly have become so severe by the lapse
of time that they constituted a substantial interference with the
applicants’ right to peaceful enjoyment of possessions’?®. The
Commission found the measures enforced “in the general interest”
and thus in principle justifiable: but queried whether the length
of time made them unjustified as being disproportionate to their
legitimate purpose?®, The Commission wondered also if the length
of time was really necessary, but noted that under the terms of
paragraph 2 of Article 1, it had only limited competence to super-
vise the necessity of lawful measures imposed in the general interest.
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It found there had been no violation of the right to peaceful en-
joyment to property guaranteed by the Convention. The European
Court of Human Rights approached the issue rather differently.
Article 1 of the First Protocol reads:

“Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No one shall be deprived of his
possessions except in the public interest and subject to the
conditions provided for by law and by the general principles
of international law.

The preceding provisions shall not, however, in any way
impair the right of a State to enforce such laws as it deems
necessary to control the use of property in accordance with
the general interest or to secure the payment of taxes or
other contributions or penalties.”

Prior to the case it had been generally assumed that claims rela-
ting to the peaceful enjoyment of one’s possessions had to fall
either under the second sentence in paragraph 1 of Article 1 (de-
privation of possessions); or under paragraph 2 (control of use of
property). The Court, however, found that a violation of the right
to peaceful enjoyment of one’s possessions can exist quite separ-
ately from these two provisions in that there can be prohibited
interferences with the right to peaceful enjoyment of one’s pro-
perty, even if the government has not deprived one of it nor sought
to control it for the public interest.

The Court found that the second sentence of the first paragraph
was inapplicable. It found that the applicants were not “formally
‘deprived of their possessions’ at any time: they were entitled to
use, sell, devise, donate or mortgage their properties” 3%. However,
the Court also acknowledged that it must look to “the realities of
the situation complained of**3%7, It did this in reliance on Conven-
tion jurisprudence 3%, but in effect it amounted to secing whether
there was a de facto expropriation or an indirect taking. Although
the Court itself had found that “the applicants’ right of property
thus became precarious and defeasible’’3% and that there was a
long term interference with the applicants’ property rights3!9,
it nonetheless held that this did not amount even to an indirect
deprivation of possessions. This finding is in sharp contrast to the
approach of the Tribunal in the Revere case, discussed above. It
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is also difficult to reconcile with the “bundle of rights™ approach
to the analysis of property advanced in Chapter 1.

Still more difficult is the Court’s remarkably brief reasoning on
the second paragraph of Article 1. In a mere eight lines the Court
rejects the possibility that the applicant’s property fell to be justi-
fied as a control of property for the general interest. The Court
stated:

‘. .. the expropriation permits were not intended to limit or
control such use. Since they were an initial step in a procedure
to deprivation of possessions they did not fall within the am-
bit of the second paragraph3!t”,

Why should — especially as the Court is enjoined to look at “the
realities of the situation complained of”* 312 — intention be relevant ?
Further, why should public-interest control (for such it seemed to
be, if there was indeed no indirect taking of property) be ignored
simply because it was an initial “step in a procedure leading to
deprivation of possessions”? 1f an interference lasting over 20
years is not to be said to have crystallized into an indirect taking,
can it properly be classified as a “first step” to a deprivation, and
beyond the reach of the criteria required for control of property
in the public interest? The Court’s judgment does, with respect,
seem extremely artificial.

However, because it found that there was a separate rule in Ar-
ticle 1 of the Protocol requiring peaceful enjoyment of possessions
(even outside of the second sentence of paragraph 1 and of para-
graph 2) it found by 10 votes to 9 that there was a violation of
Article 1.

The main joint dissenters on Article 133 deal in equally cursory
manner with arguments relating to indirect takings, providing no
more analysis than the assertion:

“The judgment then goes on to find that there was no
room for the application of the second sentence of the first
paragraph in the present case. On this too we agree3'.”

These dissenting judges did however find that the matter fell to be
determined in relation to a control of property within the meaning
of paragraph 2 of Article 1. Notwithstanding the length of time
the expropriation permits and building restrictions were in effect,
the dissenting judges found the measures adopted by the Swedish
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authorities as compatible with the second paragraph of Article 1
of the Protocol. Again, bona fide intention seemed to be regarded
not only as relevant (which the present writer concedes) but as
determinative:

“ .. we cannot conclude that the measures adopted by the
Swedish authorities, particularly as regards their duration,
went beyond the legitimate aim permitted by the termsof the
second paragraph of Article 1, even if their adverse effects
for the owners can hardly be denied3'5”.

Is “legitimate aim” the sole test of either the general interest or
of the compatibility of public control with the underlying require-
ment of Article 1? The present writer, while respectfully disagree-
ing with the judgment of the Court itself, finds difficulties too
with the grounds of the joint dissent.

* * *

In this chapter we have sought to examine the problem of in-
direct takings of property, and its relationship with the right of
the State to engage in regulatory control. Very diverse factual
situations have formed the basis of our analysis. We must now se¢
what light is thrown on this problem by a very specific legal
régime — that of petroleum licences and concessions.

Petroleum Concessions and Licences

To focus on the principle of pacta sunt servanda and on acquired
rights, is to emphasize the protection that the private party has
been given against either a later change of mind by the State or
against the exercise of the State’s regulatory powers. In the Aramco
case the Tribunal rejected Saudi Arabia’s argument that an ambi-
guous concession should always be interpreted in favour of the
State3!S, In so far as it is exercising its regulatory powers in the
public interest, a State is perceived as less constrained when it
takes action against a party with whom it has not itself engaged
in solemn form. To nationalize, for example, a particular industry
(which may be owned in part by foreigners) is accepted as entirely
lawful, provided that compensation is paid at any appropriate
level and with reasonable promptness. But when the focus turns
instead to the concept of permanent sovereignty over natural
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resources, a very different conclusion isreached: namely, that if the
principle of pacta sunt servanda is to be given due weight, it pales
into relative insignificance when set against a State’s entitlement
to have access to its own resources and to use them for its own
economy in the way that it thinks best. Thus one legal precept
makes agreements about resources the most sacrosanct (because
they are likely to be in the form of concessions); while another
legal concept makes petroleum concessions almost the most vulner-
able to change, because they relate so directly to natural resources.

We are here concerned not with outright nationalizations, but
with what we have termed “indirect takings”. Do alterations to
the terms of agreements for the exploitation of petroleum amount
to an indirect taking of property ? We have already seen that the
Aramco case (which undoubtedly has the flavour of an earlier
era, such has been the pace of change since 1958) found that a
right that was not even explicit was held to be breached by a sub-
sequent decree and agreement with another party. But the Award
was not directed to property rights or compensation for the loss
thereof.

The Award does contain a detailed analysis of the legal nature
of a petroleum concession3’, and we have explored this in an
earlier chapter. Clearly a concession is not an ordinary contract,
because, as the Tribunal put it “Any mining ‘exploitation’ implies
an authorization by the State ; as the resources of the subsoil affect
the public interest, the State is anxious to prevent them from being
misused or wasted” 3%, The State can try to look after this public
interest in various ways, of which the two most usual alternatives
would be either taking all minerals and petroleum rights into public
ownership; or by providing for a system of administrative controls.
When the latter route is taken the initial contract terms provide
for subsequent controls. And sometimes further controls are im-
posed de novo. As the Aramco Tribunal pointed out, the question
of ownership is dealt with differently in different legal systems. 1t
used to be in French law that mining concessions transferred per-
petual ownership in the mine3!?. That is no longer so: the con-
cessionaire becomes the owner of the minerals extracted until
the end of the concession period. And property rights in the mine
remain with the State. We have seen from our earlier discussion
that in part the government’s freedom to alter concession or licence
terms will turn upon the precise legal nature of the concession or
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licence in question. But it is also true that there is scope for debate
as to what governmental actions, taken jure imperii, do or do not
diminish the property rights of the concessionaire or licensee.

This point is well illustrated by recent practice relating to United
Kingdom licensing in the North Sea. Pre-1975 petroleum produc-
tion licences were granted in consideration of payments and royal-
ties. They incorporated the relevant model clauses set out in the
Petroleum (Production) Regulations of 1966. These model clauses
specified a fixed term for each licence, subject to renewal. They
detailed the licensee’s working obligations. The Minister had power
to revoke the licence in case of listed events occurring32°. The clear
implication was that revocation would not take place for any other
reason. The licences were essentially contractual in nature, and
these were the terms on which the licensees entered the agreement.

In 1975 the Petroleum and Submarine Pipelines Act was passed.
Articles 17 and 18 of Part II of the Act provided that the 1966
model clauses should now be read subject to the provisions of the
1975 Act. Pre-1975 licences were now to read as if they incorpora-
ted all the clauses set out in Part 1T of Schedule 2 of the 1975 Act.
The Act introduced for the first time sweeping ministerial powers
to control the rate of production. No reservation as to production
rates had been made in the pre-1975 licences. The Act also provided
that regulations as to interim determination of royalties should
have retrospective application. An important new provision was
for the payment of royalty in kind — i.e., an entitlement on the
government’s part to call for its royalties in oil rather than in cash 1.
The licensees’ marketing arrangements with third parties had
clearly not been entered with this possibility in mind. A major
change was the ministerial powers concerning the agreed exploration
programme, accompanied by new powers of revocation or forced
surrender to be taken in respect thereof. Revocation or forced
surrender in this context was not envisaged in the original licence,
because the requirements that might give rise to this action also
did not then exist. There was now the possibility of total revocation
of the licence in circumstances not envisaged when the contracts
for the licence were entered into32, And a whole new range of
ministerial consents (i.e., approvals for actions that could previ-
ously be undertaken at the commercial and technical discretion of
the licensee) were introduced.

The 1975 Act thus changed in a fundamental manner the balance
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of interests between State and licensee — not only in respect of
future licensing rounds, which clearly the State was entitled to do,
but also retrospectively in respect of prior licences. As well as new
constraints there were new additional burdens placed upon existing
licensees. During the passage of the Act the retrospective character
of the legislation was vigorously opposed 3?3, It was claimed that
the new model clauses®*® operated to deprive the licensee of rights
held under contract, thus giving rise to an entitlement for compen-
sation. (A difficult issue to resolve was whether any such depriva-
tion of property rights occurred by virtue of the Act itself, or
would be inchoate until such time as the Minister exercised his
powers of, e.g., direction, refusal, revocation.)

The response of the Government was not, it is fair to say, couched
in legal terms; and the issue was muddied by constant reference to
Parliament’s inability to fetter its future actions3?5. (That does not,
of course, dispose of the issue of whether liability cannot still be
incurred even in the exercise of a constitutional right: this is an
issue of considerable complexity, but the English courts have in
general taken the view that an implied term as to non-fettering of
executive action, or an entitlement to breach a contract for reasons
of executive necessity, obviates the need for compensation for loss
of acquired rights2¢.) Rejecting the argument that these retrospec-
tive alterations of contract rights required compensation, the
Secretary of State for Energy said:

<

‘.. . the change in the legal framework that is available to
governments and is regularly used by a whole host of environ-
mental, health, tax and other measures, does not include the
provision to compensation as a result 327>,

In another communication3?®, the Energy Minister again stated
that “new taxation, exchange control, safety or other requirements
also modify government profits but it is everywhere accepted that
these measures do not necessitate the payment of compensation”.
Regulatory measures of the sort indicated may indeed affect anti-
cipated profits. But a distinction is properly to be made between
a government’s right to alter tax rates or to pass legislation of ge-
neral application which may be financially disadvantageous to
some, and measures directed against a specific party with whom it
has itself entered into a contract, and which damage the very rights
protected by that contract.
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The Secretary of State also insisted that action taken by the
government “did not impact upon the basic property rights” em-
bedded in the contracts and therefore could not be a nationaliza-
tion which gave rise to compensation?3?°, There is, however, ample
international authority that measures other than nationalization
can effectively deprive a party of its property rights: the test is
whether there is loss of effective control over the use and disposi-
tion of property. Commercial use was still possible (though more
costly) and alteration of licence rights, though now subject to
ministerial consent, would normally be given for an assignee of
good standing. These would seem to have been more relevant and
appropriate governmental responses.

The Petroleurn and Submarine Pipelines Act 1975 provided not
only for a new package of non-fiscal regulatory procedures, but
for majority State participation in existing and future licences.
This was to be achieved through the establishment of a new British
National Oil Corporation, which was given powers to search for
and get petroleum, and buying and dealing in petroleum 33 The
precise manner in which BNOC was to obtain 51 per cent of all
North Sea licences was left for individual riegotiation. Thus legis-
lation provided the framework for the acquisition of the §1 per
cent; but the precise manner was left to a company-by-company
negotiation. (The provisions applied to British and foreign licensees
alike, so no issue of discrimination arose.) At first sight it would
seem that the acquisition of S1 per cent of petroleum produced
in the North Sea would have entailed enormous compensation
being paid. This the Government avoided by insisting that the
arrangements were being voluntarily entered into by the petroleum
companies: it was acknowledged that the 1975 Act did not itself
provide statutory authority for divesting them of 51 per cent of
their licence petroleum. (While this was technically true, and while
negotiations proceeded at differing paces with each of the compa-
nies, the knowledge that ministerial consents were now required
for many oilfield activities, and that legislation for full nationali-
zation could be introduced, operated as powerful factors in
inducing “voluntary” co-operation.) The Government further
introduced the cardinal principle of “no win, no loss”, explaining
that any variety of arrangements were possible, so long as each
licensee would finish up no better and no worse off3*! than if
BNOC were not securing 51 per cent. The overall pattern was for
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memoranda of Principles to be agreed between BNOC and individual
companies, and then for prolonged negotiations to ensue to convert
these into Participation Agreements. In an unusual formula, BNOC
has become a co-licensee in every licence comprising a commercial
oil field; but it has been usual for the oil company to retain the
obligations and benefits of the licence. Thus BNOC’s 51 per cent.
entitlement has been not as a percentage interest owner of the li-
cence, but rather through a guaranteed option to purchase 51 per
cent. of petroleum as it became produced. This avoided paying
compensation to the companies for the loss of vast property rights:
BNOC became entitled to purchase 51 per cent of their oil — oil
to which they continued to have title as it was produced and re-
duced into possession®2, A variety of devices were introduced —
which we need not explore here — to ensure that BNOC’s right
to purchase was indeed secure, i.e., virtually as secure as owning
the oil itself at the moment of production33, In this innovative
manner the State acquired secure access to vast quantities of pe-
troleum without depriving the licensees of the essential attributes
of property rights. The right of alienation of property did become
curtailed as to 51 per cent, BNOC paid the market price and, in
certain cases at least, the Participation Agreements entailed “buy
back” arrangements, whereby BNOC would sell back to the com-
pany such amount of petroleum as was needed for its United
Kingdom commercial requirements.

The issues in Canada are in some ways comparable to those in
the United Kingdom sector of the North Sea. The Government is
seeking to remove what it sees as the foreign domination of the
Canadian oil and gas industry and to provide Canadians with energy
security 334, The Government has announced itsintention to acquire
Canadian control of a significant number of the larger oil and gas
firms, leading to 50 per cent Canadian ownership of the natural
resource sector by 1990. Specifically, the State-owned oil company,
Petro Canada, would be entitled to a 25 per cent interest in every
right on Canadian lands. The mechanism would be carried interest,
i.e., with the Crown not paying for any past or present exploration
costs. The carried interest approach (which was also used for BNOC
and for STATOIL in Norway) has been justified by Canada on the
grounds that it has already provided generous incentive grants to
Canadian controlled companies and has contributed to existing
exploration through generous tax policies, including depletion
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allowances. But “opponents of the plan regard it as retroactive
confiscation without compensation, or at least as a retroactive
change in the rights and liabilities arising between the Government
and the exploration companies”3*, .

Again, in a remarkable parallel to the British situation, foreign
firms in Canada claim that the National Energy Program constitutes
what they term “creeping expropriation”. United States officials
have contended that the requirements of 50 per cent Canadian
ownership, the granting of export licences based on Canadian
ownership, and the obligation to buy Canadian goods and services,
will amount to a creeping take over of United States property
rights. “Creeping” expropriation is short of *“indirect” expropria-
tion, for the control over property rights is not yet lost. But to
some it has an even greater danger, because the indirect erosion of
property rights is so gradual, indeed insidious, that the foreign
holder of property rights may be unable to identify the precise
moment at which his rights effectively passed from him, and will
therefore be unable to tell when he should exercise his remedy.

In the Middle East participation agreements have not been in
lieu of nationalization, but have been imposed on companies after
they have been brought under national contrnl and partial nationa-
lization 336, This has been the case in Algeria and in Libya in the
period 1968-19743%7 The companies, including Mobil, Exxon,
ENI and Occidental faced with the realities of the situation, agreed
to the new form of management applicable to the concessions
formerly owned by them. There was introduced a General Agree-
ment setting forth the basic structure of participation (very similar
to the United Kingdom Memorandum of Understanding), followed
by Implementation Agreements to be concluded between the State
and each individual company. (In the event these have not been
concluded, and the General Agreement 33 js the operative one3%.)
Fifty-one per cent State participation was required by 1973, but
by 1974 bilateral agreements had increased the State “take” to
60 per cent. Qatar, Kuwait, Nigeria and Ecuador have similar par-
ticipation requirements 9, _

Unlike the United Kingdom model, where management remains
essentially unchanged and beneficial title remains with the oil
companies, in these participation arrangements the intention is for
management participation, as well, to take part in determining
crude production programmes. (Under the United Kingdom system,
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BNOC gets 51 per cent of what is produced, but cannot itself
determine how much is produced.) The agreements vary conside-
rably in detail 3!, Some contain buy-back arrangements, and some
have “put” arrangements, ie., obligations upon the companies to
purchase from the State, at its request, such amounts of crude as it
feels it cannot sell itself32, The Algerian, Saudi and Libyan parti-
cipation agreements compensation for the rights and assets trans-
ferred to the State are calculated on the basis of their net book
value as at the date of the agreement3#3, Saudi Arabia and Abu
Dhabi have paid compensation based on update book value — i.e.,
a sum equal to the yearly value, updated in dollars, of the capita-
lized expenditures calculated for 1945-1972. (Certain deductions
for tax saved as a consequence are then made>*.) Payment is
reasonably prompt — and indeed very much more so than is usually
the case in lump-sum compensation34¥ — and in agreed currency.
Notwithstanding the fact that both the participation itself and the
compensation arrangements have, despite their contract form, been
imposed, compensation has in the views of well-placed commenta-
tors not only been “appropriate in all the circumstances”, but
within the range of what could be deemed “adequate, prompt and
effective™.

Finally, we may note that the partial compensation which paved
the way for State participation has in certain cases — those of
Liamco and Texaco, for example — led to the nationalization of
its remaining 49 per cent interest.
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CHAPTER V

THE TAKING OF PROPERTY AND HUMAN RIGHTS

In recent years the evolving international law on the rights of
States over property located within their jurisdictions has become
overlaid with parallel, but distinct, legal considerations: those that
arise from the notion of property rights as human rights.

What does it mean that a right should be provided for not only
by international law, but as a human right also? To answer this
would take us deep into the great debate about the conceptual and
philosophical underpinnings of human rights, which is clearly be-
yond the scope of these lectures3, I simply note that there are
those who believe human rights to be inherent, stemming from
natural law notions. Yet others believe them to be culturally based,
and not always to have universal application. Are some rights *‘west-
ern” rights, or rights relevant only to privileged, economically de-
veloped countries? Some contend that they are hierarchical, with
certain rights being basic 3%, These rights are often said to be those
that are to be found in the various human rights conventions as
non-derogable rights: they are absolute®®, Certain writers take
the view that these rights are essentially jus cogens* (and indeed,
others have contended that all human rights are jus cogens35°).
Another view held is that the most basic rights are those related
to survival -- the right to food, for example. This view leads those
holding it to give greater emphasis to at least some of the so-called
economic and social rights, rejecting the view that only civil and
political rights are “real” rights3!, It may be, however, that there
is no special magic in the phrase “human rights”: it simply repre-
sents a set of widely shared demands, expressed with a high level
of intensity, about the rights of individuals or groups vis-a-vis the
State3%2, The interesting debate on these questions is for another
occasion and another place, and an ample literature on it already
exists >3, But we must have it in mind when we discuss property
in this context.

It is apparent that the marxist does not share the view that pro-
perty rights fall within any of the alternative definitions of human
rights that I have just mentioned. But nonetheless there has grown
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arise from the notion of property rights as human rights.

What does it mean that a right should be provided for not only
by international law, but as a human right also? To answer this
would take us deep into the great debate about the conceptual and
philosophical underpinnings of human rights, which is clearly be-
yond the scope of these lectures®. I simply note that there are
those who believe human rights to be inherent, stemming from
natural law notions. Yet others believe them to be culturally based,
and not always to have universal application. Are some rights “west-
ern’ rights, or rights relevant only to privileged, economically de-
veloped countries? Some contend that they are hierarchical, with
certain rights being basic 3. These rights are often said to be those
that are to be found in the various human rights conventions as
non-derogable rights: they are absolute 38, Certain writers take
the view that these rights are essentially jus cogens3*° (and indeed,
others have contended that all human rights are jus cogens 3°9).
Another view held is that the most basic rights are those related
to survival - the right to food, for example. This view leads those
holding it to give greater emphasis to at least some of the so-called
economic and social rights, rejecting the view that only civil and
political rights are ‘“real” rights35!, It may be, however, that there
is no special magic in the phrase “human rights’: it simply repre-
sents a set of widely shared demands, expressed with a high level
of intensity, about the rights of individuals or groups vis-a-vis the
State 32, The interesting debate on these questions is for another
occasion and another place, and an ample literature on it already
exists353, But we must have it in mind when we discuss property
in this context.

It is apparent that the marxist does not share the view that pro-
perty rights fall within any of the alternative definitions of human
rights that I have just mentioned. But nonetheless there has grown
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BNOC gets 51 per cent of what is produced, but cannot itself
determine how much is produced.) The agreements vary conside-
rably in detail3!. Some contain buy-back arrangements, and some
have “put” arrangements, i.e., obligations upon the companies to
purchase from the State, at its request, such amounts of crude as it
feels it cannot sell itself 342, The Algerian, Saudi and Libyan parti-
cipation agreements compensation for the rights and assets trans-
ferred to the State are calculated on the basis of their net book
value as at the date of the agreement3*3, Saudi Arabia and Abu
Dhabi have paid compensation based on update book value — i.e.,
a sum equal to the yearly value, updated in dollars, of the capita-
lized expenditures calculated for 1945-1972. (Certain deductions
for tax saved as a consequence are then made3#*) Payment is
reasonably prompt — and indeed very much more so than is usually
the case in lump-sum compensation34% — and in agreed currency.
Notwithstanding the fact that both the participation itself and the
compensation arrangements have, despite their contract form, been
imposed, compensation has in the views of well-placed commenta-
tors not only been “appropriate in all the circumstances™, but
within the range of what could be deemed “adequate, prompt and
effective”.

Finally, we may note that the partial compensation which paved
the way for State participation has in certain cases — those of
Liamco and Texaco, for example — led to the nationalization of
its remaining 49 per cent interest.
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up in the last 30 years a powerful trend, at least as a matter of
treaty-based human rights law, to accord this special status to the
entitlement to property.

The Universal Declaration on Human Rights, formulated in
1948, included without significant discussion a clause on property
rights. Article 17 provided:

“(1) Everyone has the right to own property alone as well
as in association with others.
(2) No one shall be arbitrarily deprived of his property.”

The Declaration was not, of course, a binding instrument, even if
subsequently it has assumed a legal significance beyond its status
as a mere declaration34. The controversy between marxists and
others over the designation of property rights as human rights
continued. And by the early 1960s, as we have seen, the concept
of permanent sovereignty over natural resources was emerging and
being pressed as a legal obligation. To a significant degree it ran
counter to the notions of property entitlement as a human right.
It was therefore not surprising that neither the International Cove-
nant on Economic, Social and Cultural Rights nor the International
Covenant on Civil and Political Rights (both opened for signature
in 1966) had private property protection clauses. The changed em-
phasis is underlined by Article 1 of both Covenants, which provides:

“(1) All peoples have the right of self-determination. By virtue
of that right they freely determine their political status
and freely pursue their economic, social and cultural
development,

(2) All peoples may, for their own ends, freely dispose of
their natural wealth and resources without prejudice to
any obligations arising out of international economic
co-operation, based upon the principle of mutual benefit,
and international law. In no case may a people be de-
prived of its own means of subsistence.”

There had been a vigorous attempt to elaborate and refine the pro-
visions of Article 17 of the Universal Declaration, to include a
binding obligation in respect of property in the Covenants, but
these efforts were narrowly defeated. Eventually the consideration

of the matter was ajourned sine die355.
The European Convention on Human Rights was closely modelled
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on the Universal Declaration of 1948. It was opened for signature
in 1950 and was closer in time to the ethos of the Declaration than
to the Covenants (which it preceded and which were in turn mo-
delled on the European Convention in certain important regards).
The Western European democracies selected from the Universal
Declaration those rights that they deemed basic, and which they
felt confident already existed in full measure in their own countries.
By conforming these (sometimes in slightly revised form) in the
new European Convention, they were affirming their commitment
to these rights in the context of a regional treaty with very consider-
able teeth. The teeth lay in the inter-state procedure (Article 24)
and in the potential right of an individual applicant to bring a
complaint to the Commission (Article 25). Although the Article 25
procedure is optional, it has been widely accepted by the States
parties to the Convention, and has been the starting point for a
very considerable jurisprudence built up by the Commission and
the Court. Initially, it was intended by the countries participating
in the preparation of the European Convention that there should
be a property protection clause. That proved, even in Western
European democracies committed to mixed economies, extraordi-
narily difficult to achieve.

The travaux préparatoires reveal a variety of reasons for this.
The meetings of the First Plenary Session of the Consultative As-
sembly in 1949 and of the Legal Affairs Committee reveal that
sharply divergent opinions were expressed. Some expressed the
view that in essence the right to property was an economic right,
while the decision had been taken to limit the Convention to civil
rights. Others conceded that a right to property existed, but thought
that the machinery of the Convention was inappropriate for the
protection and enforcement of such a right. The Legal Affairs
Committee proposed, by 10 votes to 8, with one abstention, that
“there should be a right of property in accordance with Article 17
of the Declaration of the United Nations”3%¢. This proposal went
to the Consultative Assembly, but met with further problems in
that body. Most of those who favoured the inclusion of such a
clause thought the wording of Article 17 of the Universal Declara-
tion too uncertain and imprecise. Others objected to the recom-
mendation of the Legal Affairs Committee, believing that property
rights were no more significant than other important social rights
which were not to be included. And certain governments were
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engaged upon vast post-war programmes of nationalization, and
were uneasy at the suggestion that the organs of the Convention
might be given any possibility of reviewing any element of these.
Sweden and the United Kingdom were in this position, and pre-
ferred the right to property not to be included at all3*’.

The matter was referred back to the Legal Committee, which in
turn set up a drafting subcommittee. By August 1950 two texts had
been drafted for submission to the second session of the Consulta-
tive Assembly. Revisions were produced during the courseof August.
It is striking that none of these versions (including the one adop-
ted)35? actually stipulated the payment of compensation for the
taking of property in a manner deemed unacceptable by the text.
The text finally adopted by the Consultative Committee provided:

“Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. Such possessions cannot be
subjected to arbitrary confiscation. The present provisions
shall not however be considered as infringing in any way the
right of a State to pass necessary legislation to ensure that the
said possessions are utilized in accordance with the general
interest.”

This text had now to secure the approval of the Council of Minis-
ters in November 1950; but instead, it once again met with the
disapproval of the United Kingdom in that organ. This lack of
agreement meant that it was impossible to include a clause on
property rights in the Convention, the text of which was waiting
approval and the opening for signature.

The matter was now referred by the Committee of Ministers to
a Committee of Experts, to see if its inclusion in a separate subse-
quent Protocol would be possible. The argument about compensa-
tion continued. Did the phrase “such possessions cannot be subject
to arbitrary confiscation” of itself imply a right to compensation?
The majority of the Committee of Experts clearly thought not3%%;
and the United Kingdom Labour Government continued to oppose
any specific reference to compensation3®0. It took the view that it
was not possible to formulate a compensation formula in such a
way that it would be appropriate to all the different types of cases
that might arise. It also — in a view that was to presage views ex-
pressed a decade and more later by the newly developing countries
— did not accept that it was appropriate for competent national
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authorities to have their decisions on nationalization subjected to
revision by international organs36!,
The United Kingdom submitted its own text:

“Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. This provision, however, shall
not be considered as infringing in any way the right of a State
to enforce such laws as it deems necessary either to serve the
ends of justice or to secure the payment of monies due whether
by way of taxes or otherwise, or to ensure the acquisition or
use of property in accordance with the general interest,”

There is no doubt that the majority of delegations wanted some
express reference to compensation, while the United Kingdom did
not. Eventually, at the June 1951 session of the Committee of
Experts, a compromise was struck: a formula was evolved in which
there continued to be no reference either to arbitrary takings of
property or to the duty to compensate. Instead, there was for the
first time introduced reference to the general principles of interna-
tional law. What did this signify ? Was this the introduction of a
reference to compensation by the back door? And if so, why was
it accepted by the United Kingdom Government362? To examine
this and other questions we must now turn to the text as it finally

emerged in Article 1 of the First Protocol to the European Con-
vention:

“Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No one shall be deprived of his
possessions except in the public interest and subject to the
conditions provided for by law and by the general principles
of international law.

The preceding provisions shall not, however, in any way
impair the right of a State to enforce such laws as it deems
necessary to control the use of property in accordance with
the general interest or to secure the payment of taxes or other
contributions or penalties.”

The provision thus begins with a statement of entitlement to
legal as well as natural persons to the peaceful enjoyment of pos-
sessions. There is no entitlement to ownership as such (i.e., entitle-
ment to hold private title of goods); but an affirmation of peaceful




360 Rosalyn Higgins

enjoyment of that which one possesses. This covers goods lawfully
in one’s possession as well as those which one owns. The entitle-
ment is to peaceful use of that which one owns or possesses — but
not a guarantee of entitlement to secure ownership of that which
one does not presently own, and which in the view of the State
should remain in public ownership only.

The clause then continues with a prohibition against deprivation
of possessions (not just a prohibition on interference with peace-
ful enjoyment short of deprivation) save for certain specified con-
ditions. Among those conditions are those “provided for . .. by the
general principles of international law”. The parties to the Euro-
pean Convention have, in the event, accepted that this phrase does
incorporate an obligation to pay compensation for a taking of
property that does not fall within the second paragraph. The second
paragraph deals with what we have in the previous lecture called
regulatory or police powers, and 1 shall return to it shortly.

Returning for a moment to the drafting history of the clause,
the States concerned thought that a prohibition against arbitrary
confiscation was satisfactorily implied by the requirement that any
deprivation be “subject to conditions provided for by law”. This
also fitted well with a general drafting technique used elsewhere in
the European Convention as a bulwark against arbitrariness. When
exceptions are allowed to guaranteed human rights, these exceptions
are invariably required3¢3 to be “‘subject to conditions provided for
by law” - by which is meant, as the case law of the Convention
has made clear3®, the dual requirements that the government
action occasioning the violation of the guaranteed right is by duly
authorized constitutional form (legislation, decree, order-in-council,
common law)3%; and that the domestic law concerned is itself
compatible with the Convention and its essential purposes.

It is clear, however, that the founding States believed that it was
not so much the reference to “‘general principles of international
law” which incorporated by implication a prohibition against arbi-
trary confiscation, as the phrase ‘‘subject to conditions provided
for by law”’ 366, As for the controversy over the requirement to pay
compensation, it would seem right that all the parties to the Euro-
pean Convention accept that a taking of the property of foreigners
entails a requirement to pay compensation. Thus when Portugal
ratified the First Protocol in 1978 it did so with an observation
that :
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“expropriation of large landowners, big property owners and
entreprencurs or shareholders may be subject to no compen-
sation under the conditions to be laid down by the law”.

The United Kingdom entered a comment on the reservation,
noting that:

“The general principles of international law require the
payment of prompt, adequate and effective compensation in
respect of the expropriation of foreign property 267.”

-This was supported in identical terms by France and the Federal

Republic of Germany 368,

What exactly does the introduction of the phrase “. .. except...
subject to the conditions provided for by general principles of inter-
national law” achieve? There is virtually unanimous agreement that
it achieves the requirement to pay compensation to expropriated
foreigners who are deprived of their property save under the cir-
cumstances of the second paragraph of Article 1 of Protocol 1.
Certain countries clearly also believe that the continuing standard
of compensation to such foreign property owners is that of “ade-
quate, prompt and effective”: the United Kingdom, for example,
has made this clear in its international pleadings, in its statements
and votes at the United Nations, in its observations under the
European Convention on Human Rights. The organs of the Euro-
pean Convention have not themselves had occasion to pronounce
upon the very controversial issue of whether the general principles
of international law do today require compensation that is “‘ade-
quate, prompt and effective’; and/or on whether the failure to
use this precise term in Article 1 of the Protocol was a deliberate
attempt to leave flexible the precise standards of international law
at any given moment of time.

This leads us to a related, and crucial, issue: if compensation is
due, is it (under the terms of the Convention and Protocol I there-
to) due only to foreigners, or to foreigners and nationals alike? In
his Commentary on the then draft Protocol in September 1951,
the Secretary-General of the Council of Europe indicated that:

“the phrase ‘subject to the conditions provided for by law’
would normally require the payment of compensation ; since
it is normally provided for in legislation on the nationalization
or expropriation of property 36°.
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But, with respect, this does not answer the question of whether
legislation to nationalize that failed to provide for any compensa-
tion for one’s own nationals would be “conditions provided for
by law”’ that were incompatible with the Convention. This question
also remains unanswered, because the Secretary-General was
certainly right in anticipating that relevant legislation in Western
Europe would in fact provide for compensation : this has been true
of all the post-war nationalizations in States parties to the European
Convention and the First Protocol3’°, There have been very sub-
stantial variations in the compensation provided for, and in the
methods of valuation, in the identification of the relevant period
for measuring such valuation, and in the time over which payment
is made : but there has always been provision for compensation.

Does the Convention require that compensation is paid to dis-
possessed nationals, or only to foreigners? What is the significance
in this context of the introduction of the phrase in Article 1 of
Protocol 1 “Subject to . . . the general principles of international
law”? And are there other factors in the Convention and Protocol
that assist in answering this problem?

We start again with the Commentary by the Secretary-General
of 18 September 1951 on the then draft Protocol. Having explained
that there was much unresolved discussion as to whether or not
the Protocol should stipulate that “no-one should be deprived of
his property except subject to compensation”, he noted, as we
have indicated, that the phrase “subject to conditions provided for

by law’> would normally entail the payment of compensation. He
then continued:

“Further, the phrase ‘subject to the conditions provided
for . . . by the general principles of international law’ would
suarantee compensation to foreigners, even if it were not
paid to nationals.”

The proposition may be restated thus: the silence on compensa-
tion in the Protocol entails, through the use of language, the result
that as a matter of practice all persons whose property is nationa-
lized or taken is likely to be compensated; and that there is an
obligation to make such payment in the case of foreigners. (The
precise standard of compensation depends upon one’s appraisal of
the requirements of contemporary general principles of interna-
tional law.) This understanding was affirmed by the Committee of
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Ministers in a resolution passed prior to the signing of the agreed
text of Protocol I:

¢, .. that, as regards Article 1, the general principles of inter-
national law in their present connotation entail the obligation
to pay compensation to non-nationals in the case of expro-
priation 371,

There is evidence also, both in communications from governments
and in their ratification procedures, that they understood the
compensation obligation to be applicable, as a legal requirement,
only to non-nationals372,

This interpretation was in turn confirmed in the case of Gud-
mundsson v. Iceland before the European Commission on Human
Rights373. In this case the Applicant, an Icelandic citizen, com-
plained about the effect of Law No. 44 of 3 June 1957, which
provided for taxation on large properties and imposed a special tax
on the properties of individuals exceeding one million dronur. Mr.
Gudmundsson complained that because these tax provisions were
excessive and discriminatory, they amounted to confiscation. The
questions that arose about whether a State can exercise its un-
doubted right to raise taxes in such a manner that it amounts to
a taking of property have been dealt with elsewhere 374, The Com-
mission did find that the taxes imposed under Law No. 44 were
permissible interferences with a person’s right to the peaceful en-
joyment of his possessions as envisaged in paragraph 1 of Article 1
of the Protocol. It also found that the taxes also fell within the
provisions of paragraph 2 of Article 1. The Commission also offered
this important finding: )

“Whereas, the general principles of international law, re-
ferred to in Article 1, are the principles which have been
established in general international law concerning the con-
fiscation of the property of foreigners; whereas it follows that
measures taken by a State with respect to the property of its
own nationals are not subject to these general principles of
international law in the absence of a particular treaty clause
specifically so providing; whereas, moreover, in the present
instance, the records of the preparatory work concerning the
drafting and adoption of Article 1 of the Protocol confirm
that the High Contracting Parties had no intention of exten-
ding the application of these principles to the case of the
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taking of the property of nationals; and whereas the first
Applicant is an Icelandic national and the second Applicant
is an Icelandic company 375,”

This clear statement might have been thought to have disposed
of the matter, but it has been suggested that there are other factors
which militate against the view of the Commission in the Gud-
mundsson case, and that in subsequent case law the Commission
has in fact retreated from its earlier view. The issue is now before
the Commission more sharply than ever before, in a series of com-
plaints arising out of the nationalization of the Shipbuilding and
Aerospace Industries in 1977 in the United Kingdom. The Appli-
cants in those nine casesY®, nearly all of which are British nationals,
claim that the provisions of the Aircraft and Shipbuilding Industries
Act 1977 fail to provide for compensation that meets the require-
ments of the general principles of international law within para-
graph 1 of Article 1 of the First Protocol. The United Kingdom
Government insists that it has in fact paid adequate, prompt and
effective compensation in each case — but it also takes the prior
point that the Commission in fact has no authority to review in
reference to international law the taking of property of a member
State’s own nationals. We may therefore expect significant clarifi-
cation before too long on this point.

In the meantime, we examine whether in fact there has been
any discernable retreat from the clear statement in the Gudmunds-

son case, as has been alleged by certain commentators3””. In the
case of X v. Federal Republic of Germany3™ the applicant, a
limited partnership of German nationality had lost certain assets in
the Soviet Zone and Sudetenland in the Second World War. He
claimed that subsequent domestic legislation (the General Act on
the Sequels of War) prevented him from securing compensation
for such losses, and was thus incompatible with Article 1 of the
First Protocol. The Commission affirmed Gudmundsson in specific
terms, making it absolutely clear that Article 1 provided no basis
for a claim for compensation by a national, as a claim to compen-
sation could only arise as a general principle of international law:

“Whereas Article 1 of the Protocol does not require a State
which deprives its nationals of their possessions in the public
interest and subject to the conditions provided for by law to
make compensation therefor.”
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It continued by citing its finding in the Gudmundsson case. In my
view, none of the subsequent case law on Article i of the Protocol
indicates a change of heart. Certain of the cases are simply about a
government’s entitlement to deprive a national of his property in
the public interest, subject always to conditions provided for by
law. The Commission’s affirmative finding on this point has meant
that it has not felt it necessary to go any further: no requirement
of compensation for nationals arises in these circumstances3”®. In
the case of Muller v. Austria®® the Applicant had claimed that the
effects of a social security convention, whereby he partially lost
his right to a full pension and to the payment of relevant contribu-
tions, amounted to expropriation. The Commission declared that
it could not without further study of the merits know whether
there was indeed a property right that arose from the particular
pension scheme in which the applicant was involved. The case was
therefore found admissible — but no question arose of duties to
compensate the Applicant by virtue of the reference in Article 1
of the Protocol to the general principles of international law.

In the case of X v. Austria3®! the Applicant claimed that rent
control legislation was an expropriation, and that he was entitled
to compensation in respect thereof. It is true that the Commission
did not reject the case on grounds that a national has no entitle-
ment to compensation for a deprivation in the public interest —
but this was because it found that rent control legislation was not
a deprivation of possessions within the meaning of the second
sentence of Article 1 of the Protocol. Therefore the Commission
did not have to consider whether there was a taking “in the public
interest”; and still less whether compensation was due to a na-
tional.

Rather surprisingly, it was contended by the Advocate-General
in the EEC Treaty case of Hauer v. Land Rheinland-Pfalz*? that
the case law of the European Convention on Human Rights was
internally contradictory on whether compensation was due to
nationals who were deprived of their property. In my view the
cases, when properly read, are consistent. The Advocate-General
suggested, however, that the Handyside case indicated that the
Gudmundsson principle was now in decline, and that the Commis-
sion’s decision in Handyside leads to “the result that nationals too
must be accorded the right of compensation”. With respect, I
believe this is to misread the Handyside case383. That case was
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brought under Article 10 of the European Convention on Human
Rights, which guarantees freedom of expression: the “property”
issue in that case arose out of the seizure, and subsequent destruc-
tion (pursuant upon a decision of a magistrates’ court) of a book
aimed at school children and alleged to be obscene. The destruction
of the book was a deprivation of property (though the seizure was
an interference with property that fell to be considered under the
second paragraph of Article 1 of the First Protocol). Mr. Handyside,
the publisher of the book, was a national of the Government which
he claimed had illegally deprived him of his property. Was com-
pensation due to the Applicant, and did the first paragraph of
Article 1 require it, notwithstanding Gudmundsson? The Com-
mission referred to its own findings in the Gudmundsson case
(that a national was not entitled to the compensation that inter-

national law requires for the taking of property of foreigners) and
continued:

“In the Commission’s opinion, Article 1 of Protocol No. I
requires member States to respect the property of ‘every
natural or legal person’ within their jurisdiction, which of
necessity includes nationals. To decide otherwise would be to
render the Article meaningless. Article 1 ‘se dirige essentielle-
ment contre la confiscation arbitraire de la propriété’ . . 384,

This delphic utterance seems to me not at all to lead in the direc-
tion that the Advocate-General supposes — there is no statement
that Gudmundsson is now being departed from, but rather an
affirmation that national and non-national alike are entitled to
protection from arbitrary confiscation of their property. The
travaux have already shown us that protection against arbitrariness
was guaranteed by the introduction of the phrase “according to
conditions provided for by law” and not by the introduction of
the reference to general principles of international law. The require-
ments of public interest and conditions provided for by law are
the means of protecting the rights of nationals under Article 1 of
the Protocol. Certainly in the Handyside case the Commission at
no time appeared to be applying the tests of international law on
the destruction of the Little Red Schoolbook. (The case went on
to the Court, but this issue then ceased to be sharply in focus3%.)
The remarks of the Advocate-General in the Hauer case were in
any event technically obiter, in that he did not consider Article 1,
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paragraph 1, of the First Protocol as applicable to the facts of the
Hauer case; and nor did the European Court of Justice — which
itself offered no view on the question of compensation in relation
to nationals.

The recent important case of Sporrong and Lénnroth v. Swe-
den38¢ establishes significant new principles for the protection of
property under Article 1 of the First Protocol. In that case the
Applicants claimed that the effects on their property caused by
so-called long-term “expropriation permits” amounted to a taking
of property. Under the 1972 Expropriation Act, the Swedish Go-
vernment is entitled to issue an expropriation permit to a public
authority. This does not make certain that an expropriation of the
property in question will take place, but it gives the potential
authorization. The property in question was also subjected to
certain laws prohibiting construction. We have examined the facts
of this case in more detail in the chapter on “indirect takings”, but
here simply note that Sweden contended that a country’s own
nationals were not entitled to compensation under the second
sentence of the first paragraph of Article 1. The Commission never
had to reach this question, as it found that there had been no de-
privation of property under Article 1, paragraph 1.

The Court approached the issue rather differently. It, too, found
that there was no deprivation of property under Article 1, para-
graph 1, as the applicants “were entitled to use, sell, devise, donate
or mortgage their properties”3*”. The Court was prepared to pro-
ceed to see if there was a de facto expropriation. Although it
acknowledged that limitations had been placed on the right to
property, which right had itself “lost some of its substance’’ 358,
there was still no deprivation. Questions of compensation thus
again did not arise.

But other aspects of the case are of great interest, too. In a very
cursory analysis of those provisions, the Court found that the
expropriation permits equally did not fall under the second para-
graph of Article 1 of the Protocol — i.e., “control [of] the use of
property in accordance with the general interest . . .”. This was
said to be because “the expropriation permits were not intended
to limit or control such use. Since they were an initial step in a
procedure leading to deprivation of possessions, they did not fall
within the ambit of the second paragraph3®.” I have offered my
views on this finding in the preceding chapter39°,
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In a novel interpretation of Article 1 of the Protocol, the Court
now held that although the permits fell neither within the second
sentence of the first paragraph (“deprivation’’) nor the second
paragraph (““control’), there was s#ill an obligation to ensure com-
pliance with the rule contained in the first sentence of the first
paragraph. Thus interferences with property may occur, appar-
ently, that are neither deprivations nor control for a public purpose ;
but a separate test exists to see whether such an interference vio-
lates “the right to property”. This test consists of a determination
by the Court of whether ““a fair balance was struck between the
demands of the general interest of the community and the require-
ments of the protection of the individual’s fundamental rights” 31,
The Court’s judgment leads to the view that the balance is not just
to be struck by seeing if an interference with the right falls within
a permitted exception, but by a separate ‘“balancing test” — in
which in this case the failure to provide a modifying procedure for
the permits was critical.

This judgment seems to the present writer unfortunate: the
recoiling from the task of identifying “indirect takings”, coupled
with a singular interpretation on the facts of paragraph 2 of Ar-
ticle 1, has led to a State being permitted tointerfere with property
rights beyond the broad limitations already expressed in the Article,
contingent upon a further ‘“balancing test’ of uncertain content.

We have looked at the text, the fravaux and the case law in
relation to this point on the compensation standards due to a na-
tional, qua human right, for deprivation of his property. There are
obviously questions of interpretation and of principle that we must
also consider.

It is true that Article 1 speaks of *“‘every” in the first sentence
and of “no-one” (“nul’’) in the second sentence. Do these inclusive
words lead one to believe that the compensation standards of gen-
eral international law apply to nationals and non-nationals alike?
“Every . .. person” in the first sentence of Article 1 simply affirms
that nationals and non-nationals alike are entitled in principle to
the peaceful enjoyment of their possessions. It tells us nothing on
the question of compensation. As for “no-one” in the second sen-
tence, that tells us that no-one shall be denied the rights guaranteed
by Article 1. But it does not define those rights for us. And it does
not tell us whether the text itself distinguishes between rights of
compensation for foreigners and for nationals (which the present
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lecturer believes it does). To say that no-one shall be denied his
rights does not of itself enlarge or alter the right specified.

By the same token, the fact that Article 1 of the Convention
requires the parties to secure to everyone within that jurisdiction
the rights and freedoms in the Convention, and, by extension, in
the Protocols, is neutral in this regard. Again, it does not tell us
what those rights and freedoms are, and whether the Protocol does
require compensation to be paid to nationals.

A comparable problem concerns the question of discrimination,
Article 14 of the European Convention provides that —

“The enjoyment of the rights and freedoms set forth in
this Convention shall be secured without discrimination on
any ground such as sex, race, colour, language, religion, poli-
tical or other opinion, national or social origin, association
with a national minority, property, birth or other status.”

This provision applies equally to the protocols of the Convention.
Can it be said that acknowledgement of an international law duty
to compensate aliens for the taking of their property, while denying
compensation to a person on the grounds of his nationality, viz.
that he is a national of the expropriating State, is a discrimination
under Article 14 of the Convention? I think not, because the re-
ference is to non-discrimination in respect of the rights and freedoms
set forth in the Convention and its Protocols. And if Protocol I
itself does not provide a right of compensation for non-nationals,
then there is no discrimination in not according them rights that
the Protocol makes available to others. We are driven, once again,
back to the meaning of Article 1 of the Protocol; the non-discri-
mination provision is consequent upon an answer to that, but does
not, of itself identify the right.

(We may note at this juncture that the Convention itself does
on occasion differentiate between nationals and aliens: thus Ar-
ticle 16 stipulates that the provisions of the Convention shall not
prevent the High Contracting Parties from imposing restrictions
on the political activities of others392.)

Academic opinion is divided on this interesting question. Certain
writers who have addressed the issue in some depth take a contrary
view to the one here expressed: see for example the writings in
this area of Schwelb, Bockstiegel and Partsch33. I have endea-
voured, in my observations above, to address myself to the points
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This, of itself, is reason enough for international law to require
compensation to be paid to foreigners; but not necessarily to na-
tionals.

I turn now to a different set of questions. First, what is meant
by the provision in the second sentence of Article 1 of the first
Protocol that “No-one shall be deprived of his possessions except
in the public interest”? The more familiar phraseology of general
international law has been that a taking must be “for a public pur-
pose”. A public purpose is an objective test, and the requirement
has generally been understood as a means of differentiating takings
for purely private gain on the part of the ruler from those for rea-
sons related to the economic preferences of the country concerned.
Such controversy as there has been over the international law
phrase “public purpose” has centred on whether retaliatory takings
may be deemed takings for a public purpose3%, In the Protocol
the somewhat different phrase of “in the public interest” is used.
This appears at first sight to be a more subjective phrase, requiring
an assessment by the Commission or Court as to whether measures
purporting to be for a public purpose are in fact in the public in-
terest. In fact, the organs of the Convention have shied away from
such an interventionist interpretation. The European Convention
is definitionally only open to the democracies of Western Europe,
and the Commission appears to have taken the view asserted by
the democratic organs of the parliaments of a member that a mea-
sure serves a public purpose, is very compelling. Thus in a case
brought against the United Kingdom in respect of its nationaliza-
tion of the Iron and Steel Industry in 1967, the Commission said
that the Iron and Steel Act of 1967 was enacted *‘by the legislature
for the purpose of serving a public interest, namely the establish-
ment of a sound economic base for the British Iron and Steel
Industry”3%7, Furthermore —

“The reversal by the House of Commons of the House of
Lords amendments on the very measure in issue shows that
it was the view of the legislature that this measure was essen-
tial for the implementation of the policy of the Act and there-
fore in the public interest.”

This seems to come very close to saying that that which a demo-
cratically elected Parliament decides is needed is definitionally in
the public interest. When a Parliament elected by the people,
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operating within democratic principles of accountability, decides
after careful debate on certain measures, it is very difficult for an
international tribunal to offer a contrary view that the proposals
are not in the public interest. Of course, the Commission will have
a more significant task in making its own appraisal of whether
measures are “in the public interest” when the measures are not
in legislative form, but arise, e.g., from court judgments or admi-
nistrative decisions. Thus in the Handyside case the taking of
property arose as a result of a magistrate’s decision about the
obscene nature of a book being circulated among schoolchildren.
The Commission has stated in terms, governments will be accor-
ded a “margin of appreciation”3%® when the Commission assesses
whether measures taken were in the public interest.

The first paragraph of Article 1 of the Protocol also provides
that the guaranteed rights may only be interfered with by the State
“subject to the conditions provided for by law”’. We have seen that
this is intended as a guarantee against arbitrariness on the part of
the State. More precise interpretation still awaits clarification in
the case law. Other clauses in the Convention contain similar, but
not identical, phrases. Thus Article 5 of the European Convention,
which guarantees the liberty of the person, stipulates that no-one
shall be deprived of his liberty save in accordance with “a procedure
prescribed by law”. Articles 9 (freedom of religion), 10 (freedom
of expression) and 11 (freedom of association) allow such limita-
tions “as are prescribed by law”. And Article 8 (right to family life)
prohibits interference with the right there guaranteed “save such
as in accordance with the law”. In the Winterwerp case3%®, where
the Court was concerned with issues arising under Article 5, it
indicated that the phrase “a procedure prescribed by law’’ required
procedures that were of themselves in conformity with the Conven-
tion. Whether the phrase “subject to the conditions provided for
by law” in Article 1 of Protocol I carries overtones beyond the
requirement of non-arbitrariness remains to be elucidated.

We have concentrated so far on deprivations of possessions
within the first paragraph of Article 1 of the Protocol. But para-
graph 2, it will be recalled, stipulates that “the preceding provisions”
shall not “impair the right of a State to enforce such laws as it
deems necessary to control the use of property in accordance with
the general interest or to secure the payment of taxes or other con-
tributions or penalties”. It is important that the non-impairment
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clause refers not just to the basic enunciation of the property right
in paragraph 1, i.e., not just to the entitlement to peaceful enjoy-
ment of one’s possessions. It refers equally to all the qualifications
so carefully built in to the second sentence of paragraph 1 also. Thus
the entitlements to what we may broadly term ‘“State regulatory
powers” in paragraph 2 are apparently exempt from the require-
ments even of “public interest” and “‘conditions provided for by
law”. That may however be too broad areading, because paragraph 1
is not to “impair” the regulatory powers; the qualifications upon
State interference perhaps remain intact in so far as they can be
shown not to “impair” these powers.

The matter is certainly not clear from the case law, and indeed
one may say that the relationship between the two paragraphs is
often, in the jurisprudence of the Commission and Court, very
difficult to follow.

The first paragraph is about the taking of property (including,
arguably, indirect takings of property). The second paragraph is
about the control of the use of property, where the State is given
wide powers. The difficulty, as we have seen in the previous lecture,
is that a point can occur at which the control of property (unpro-
tected by the provisos of paragraph 1) is so substantial that it
amounts to a taking of property.

In the case of X v. FDR*® the applicant owned a house. New
legislative measures were introduced in Germany in 1948 whereby
the Reichmark was to be replaced by a Deutschmark and there was
to be a reduction by 90 per cent of all capital, including in the form
of mortgage deeds or bank accounts. The applicant held mortgages
to the value of RM 8,000, secured in part by bank deposits of
RM 3,000. All the assets held by the applicant were reduced to
10 per cent of their previous value: at the same time claims on
him (such as his liability for the mortgage on his own house) were
also reduced to 10 per cent of their previous value. The Applicant
complained that his assets had been reduced to 10 per cent of their
previous value whereas his liabilities had not been comparably
reduced. The capital owed by him exceeded the mortgage on his
house ; and his newly devalued capital covered only a small amount
of the mortgage held by the State. The Commission stated that the
applicant was claiming that his “right to use of property [has] been
infringed”; whereas in my opinion the applicant was claiming a
deprivation of property. In any event, in its findings on the law,
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the Commission says that the legislation in question was in the
public interest and subject to the conditions provided by the
relevant law, and was therefore “not inconsistent with the right
to peaceful enjoyment of possessions” and was consistent with the
requirements of paragraph 1. But the Commission continues by
stating that the measures were of the character indicated as per-
missible under paragraph 2. The reasoning is, with respect, confused
and unclear. The Commission could have taken the opportunity
(if such was its thinking) to say that these measures were justified
by virtue of their paragraph 2 nature; and that even if they were
not, they would succeed under the permitted exceptions of para-
graph 1. But its decision was not formulated in this way.

In the Handyside case, to which we have already referred, the
Commission and later the Court were concerned both with an inter-
ference with property (the withdrawing of the Little Red School-
book) - and with deprivation of property (its destruction). We
have already explained that in that case the Court did not feel it
necessary to deal with any claims for compensation, because it
found the measures to be authorized under the second paragraph
of Article 1 of the Protocol. But the Court had itself conceded
that forfeiture and destruction were a permanent deprivation, thus
seeming to make the first paragraph applicable. In fusing the two
paragraphs in this way the Court is giving an extremely wide mean-
ing to “control the use of property”, and is in effect acknowledging
the arguments of the previous lecture — that extensive controls can
equal permanent deprivation. But what is disconcerting in the
context of the European Convention is that the more that perma-
nent deprivations are assimilated to controls over property for
regulatory purposes, the more the State will be able to argue that
it owes no duty to compensate a foreigner. It is true that in the
X v. FDR and Handyside cases the Applicant was a national where
— in my view — compensation would in any event not have been
applicable. But this was not the point on which these findings
turmed.

The second paragraph of Article 1 refers to the control of the
use of property “in accordance with the general interest’. This is
a provision that stands on its own (““in accordance with the general
interest or to secure the payment of taxes or other contributions
or penalties”) and would seem to be very wide reaching. Again,
the distinction to be drawn between “the general interest” in
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paragraph 2 and “the public interest” in paragraph [ still awaits
authoritative pronouncement. But the plausible suggestion has been
made by a distinguished commentator4®! that ‘“‘the publicinterest”
contrasts with private, personal interests; whereas ‘‘the general
interest” is used in contradistinction with sectional, group interests.
But here, too, matters are for the moment unclear, and there is
unexplained crossreferring in the case law. For example, in the
Gudmundsson case, the question of whether a tax on capital assets
was compatible with Article 1 of the Protocol was tested by refer-
ence to ‘“‘the public interest” rather than by reference to “the ge-
neral interest”, though tax measures are among those that fall to
be determined under paragraph 2 of Article 1.

It is thus clear that property rights as human rights are still in
a very formative stage. The European Convention is likely to
provide the major focus for developments — the right is not con-
tained in the Covenants, and although it is to be found in the
American Convention, other human rights needs in that continent
will surely prove more desperately pressing#92,

* * *

What I hope nonetheless to have shown in these lectures is that
questions relating to property in international law need to be
looked at as a coherent whole. Questions of permanent sovereignty
over natural resources, compensation, public interest, concessions,
regulatory controls, human rights, are all intertwined. If we isolate
them we exclude relevant factors from our consideration. These
lectures represent an attempt to mark out a more comprehensive
approach to the contemporary international law of property.




