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I. INTRODUCTION

Common sense dictates that if a person desires to make a le-
gally e'nforceable promise, the law should provide a means for ac-
complishing that end. However, our modern contract law may not
be so accommodating. We do not submit to the ideal of pacta sunt
servanda (promises must be kept), and our society chooses not to
enforce a{l promises. Because promises are not per se legally en-
forcez}ble in our society, the preeminent question is what types of
promises should the law enforce.! Some fact or factor must sur-
round a promise to make it legally enforceable.?. At least five theo-
ries of' contractual obligations (bargain, reliance, will, efficiency,
and.falrness) have been advanced for explaining which promises
merit legal enforcement.> However, these theories will not enforce

1. Melvin A. Eisenberg,.«Tlfe/Principles of Considera¥jon, 67 CORNELL L. REV. 640
(1982) (“A promise, as spclfis not legally enforceable. Thefirst great question of contract
law, therefore, is whz}t/kinds of promises should be enforc:

2. The mere fdct that one man promises something tb another creates no legal

duty and makes no legal remedy available in case non-performance. To be

mforc_:eable, he promise must be accompanied by £ome other factor . . . . The
question now, to be discussed is what is this othepfactor. What fact or facts must
accompany a‘promise to make it enforceable 4t law?

1 ARTHUR L. CoRRIN, CORBIN ON CONTR § 110, at 490 (1963).

(‘ 3. See Randy E: 7t Theory of Contract, 86 CoLuM. L. REV. 269

\(1986). Barnett explains that the core concerns of contract are will, reliance, bargain, effi-

»

ciency, and fairness, and that consent theory provides a requisite framework to specify
when one of those concerns should give way to another.

The le.gal literature is overflowing with articles explaining why contracts are enforced.
The following are some recent representative samplings.
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all promises for which the promisors intended to be legally bound.
Donative promises illustrate this problem. Gratuitous
promises, unbargained for or unrelied on, generally are not legally

P.S. Atiyah, Contracts, Promises and the Law of Obligations, 94 L.Q. REv.
193 (1978). Atiyah attacks the contractual paradigm of the exchange of bare
promises and puts reliance and benefits received at the core of contract enforce-
ability.

F.H. Buckley, Paradox Lost, 72 MINN. L. REV. 775 (1988). Buckley’s focus
is on the relation of promises to legally enforceable contractual obligations and
his framework is utilitarian. Buckley defends the proposition that legal obliga-
tions arising out of promises are justified by the utility of the institution of prom-
ise-keeping.

Melvin A. Eisenberg, The Bargain Principle and Its Limit, 95 HARv. L.
REV. 741 (1982). Like Atiyah, Eisenberg attacks the “bargain principle” that (in
the absence of defective consent) bargain promises should be enforced to their full
extent. He postulates that two values (fairness and efficiency) support the bargain
principle for contracts made in a perfectly competitive market where one party
has performed. However, when markets are not perfectly competitive, the agreed
price may not be ideal in terms of fairness and efficiency, and society may not
want to enforce all such bargains. Thus, the bargain principle must be supple-
mented with a new paradigm, unconscionability. Eisenberg concludes by explain-
ing that the questions of when contracts are enforceable and what remedy should
lie for breach are in fact at their essence the same question. Limiting the bargain
principle to those cases where its justifications (fairness and efficiency) support the
principle involves administrative costs, but failure to do so entails justice costs.

Daniel A. Farber, Contract Law and Modern Economic Theory, 78 Nw. U.L.
REv. 303 (1983). Rather than consent and promise, Farber points to economics
and efficiency resource allocation theories as the bases of contractual obligation.

He analyzes both contractual freedom and its limits by reference to

microeconomic models that delve into limited rationality, imperfect information
and transaction costs.

Charles J. Goetz & Robert E. Scott, Enforcing Promises: An Examination of

the Basis of Contract, 89 YALE L.J. 1261 (1980). Another law and economics

approach examining current legal doctrines concerning contract enforceability

through the prism of the economic analysis of promising.

Ian R. Macneil, Values in Contract: Internal and External, 78 Nw. U. L.

REV. 340 (1983). Unlike some of the preceding authors who focus on a quite

small number of values served by contract enforceability, Macneil investigates the

social matrix required for the entire spectrum of contracting (from discrete ex-
changes to long-term contractual relations), and the numerous values reflected in

the norms internal to contracting and in external social responses to contracting,

including, inter alia, the law’s response. For Macneil, changes in the direction of

social and economic smallness are necessary for the preservation of robust con-
tractual relations.
For a more thorough listing of at least 19 theories and approaches to contract issues, see
Eric M. Holmes, 4 New and Old Theory for Adjudicating Standardized Contracts, 17 GA. 1.
INT'L & Comp. L. 323, 325-30 (1987).

Notwithstanding the value and contribution of such writings, there is one approach
that is not given serious consideration—the formal of creating a promissory obliga-
tion. Current contract scholarship ignores the formal style of instituting enforceable con-
tractual rights and duties. One purpose of this Article is to fill that hiatus.
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enforceable.* Scholars continue to probe for felicitous approaches
to make gift promises binding when this fulfills the promisor’s in-
tent.> Other promises that may not be legally enforceable include
promises: To modify an obligation, to keep an offer open, to release
a debt, to pay for past favors, to convey land, to assume the obliga-
tions of another, promises made within the family, and promises by
bailees.®

The formal method is one means to underwrite the legal en-
forceability of promises. For example, the formality of a promise
under seal is an efficient, trustworthy method of channeling a per-

4. See Richard A. Posner, Gratuitous Promises in Economics and Law, 6 J. LEGAL
STUDIES 411 (1977). The classic explanation comes from SAMUEL WILLISTON, CON-
TRACTS § 112, at 232-34 (1920), involving a gratuitous (politically incorrect) promise of an
overcoat to a tramp. “The most significant class of promises unenforceable for lack of
consideration is made up of purely gratuitous (or gift) promises—promises for which there
has been no exchange at _g)_l;" E. ALLAN FARNSWORTH, CONTRACTS 49 (2d ed. 1990).

The advent fc})ﬁé—mis 0 toppel” is often explained as arising to permit legal en-
forceability of gjft promises. See, e.g Edward Yorio & Steve Thel, The Promissory Basis of
Section 90, 101{YALE L.J. 111, 133 (1991) (“Originally conceived as a vehicle for enforcing
donative promi‘sas, section 90 now.i§ often used to enforce commercial promises.”).

5. One contracts € investigates alternative legal devices whereby a lawyer
may accomplish Aunt Tillie’s (a client) gratuitous wish to confer a future benefit on her
nephew Charley. CHARLES L. KNAPP & NATHAN M. CRYSTAL, PROBLEMs IN CON-
TRACT LAw 81-92 (1987). For purposes of this Article, it is interesting to note that in
addition to an executed gift, a testamentary gift, and a gift in trust, the authors consider
two types of formal contracts—a promissory note and a promise under seal. Regarding the
latter, they conclude: “Despite a few recent statutory attempts to create a comparable
device, there is today no generally available equivalent to the old English seal for use in
creating binding gratuitous obligations.” Id. at 82. Other casebook examples include WiL-
LIAM MCGOVERN & LARRY LAWRENCE, CONTRACTS AND SALES 27-32 (1986), and RoB-
ERT E. SCOTT & DouGLAS L. LESLIE, CONTRACT LAW AND THEORY 120-24 (1988).

Other contract casebooks evaluate the “civil law” systems of Germany and France
erein gratuitous promises are made binding after compliance with strict formalities re-

quiring thz;t(herproslise be executed before a notary (two notaries or a notary and two

withesses irf France),/ See, e.g., ROBERT W. HAMILTON, ET AL., CASES AND MATERIALS

ON/ CONTRA 6-68 (2d. ed. 1980). The civil- w-appreachcis-evalyated and perhaps
ungonvincingly dismissed in Melvin A. Eisenbefg, Donative Promises, 47 U. Cu1. L. REV.
1,/13-18 (1979).

Another approach emphasizes the moral obligation of keeping promises and respect
for individual autonomy and trust:

Allowing people to make gifts (let us assume freely, deliberately, reasonably)
serves social utility by serving individual liberty . . . [TJhere simply are no
grounds for not extending that conclusion to promises to make gifts. I make a gift
because it pleases me to do so. I promise to make a gift because 1 cannot or will

not make a present transfer, but still wish to give you a (morally and legally)
secure expectation.

CHARLES FRIED, CONTRACT AS PROMISE 37 (1981).

6. See, e.g., FRIED, supra note 5, at 28; Barnett, supra note 3, at 288.
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son’s deliberate intent to be legally obligated. With the exception
of the consent theory, the problem with theories such as bargain,
reliance, efficiency, and fairness is that they do not provide an ade-
quate theoretical justification for formal promises. As a result, cur-
rent legal scholars ignore the formal approach. As Randy Barnett
observes: “Formal contracts ought to be an ‘easy’ case of contrac-
tual enforcement, but prevailing theories that require bargained-for
consideration, induced reliance, or even economic ‘efficiency’
would have a hard time explaining why.”” The promissory basis of
contract gives us that theory.® Although we ultimately may dis-
card it, the formal method merits our serious consideration, espe-
cially when promisors intend to be legally obligated.

At early common law, form took precedence over substance.
Thus, a promise was not binding unless surrounded by certain for-
malities.” Modern contract law continues to recognize the validity
and legal enforceability of certain promises based on their formal
characteristics. There are five acknowledged categories of legally
binding formal contracts: recognizances, negotiable instruments,
negotiable documents, letters of credit, and contracts under seal.'®
This Article considers only promises under seal."’

Historically, promises were enforced solely on form if they
complied with three formalities: A sufficient writing, a seal, and

7. Barnett, supra note 3, at 311.

8. See Steve Thel & Edward Yorio, The Promissory Basis of Past Consideration, 78
VA. L. REV. 1045 (1992); Yorio & Thel, supra note 4. “In a consent theory, by contrast,
there need be no underlying bargain or demonstrable reliance for such a commitment to be
properly enforced.” Barnett, supra note 3, at 311-12. “The desiderata underlying the use
of formalities will retain their relevance as long as [persons] make promises to one an-
other.” Lon L. Fuller, Consideration and Form, 41 CoLUM. L. REV. 799, 822-23 (1941).

9. See Harold D. Hazeltine, The Formal Contract of Early English Law, 10 COLUM.
L. REv. 608 (1910).

10. RESTATEMENT (SECOND) OF CONTRACTS § 6 (1981). The Restatement provides
the special rules governing only contracts under seal (in Chapter 4). The other categories
of formal contracts are left to other sources of law, such as the Uniform Commercial Code.
The Restatement eschews the use of the phrase “formal contracts” because other contracts
not enumerated in section 6 are subject to legal formalities like the statute of frauds. RE-
STATEMENT (SECOND) OF CONTRACTS § 6 cmt. a (1981).

Arguably, a stipulation (promise or agreement regarding a pending judicial proceed-
ing) may be classified properly as a sixth type of formal contract. Stipulations are enforced
without regard to consideration and are subject to formalities (must be in writing or made
in open court). See RESTATEMENT (SECOND) OF CONTRACTs § 94 (1981).

11. A discussion of all five classes of formal contracts can be found in 3 ARTHUR L.
CORBIN, CORBIN ON CONTRACTS (forthcoming 1994).
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delivery.'> Promises under seal were an awesome, special formal-
ity—a mystical solemnity of the ceremonial melting of hot wax, a
signet ring that personified the promisor, and a writing that reified
legal obligation. Everyone understood that this promissory form
embodied legal responsibility. The special form of a sealed writing
felicitously served the functions of a legal formality. Anyone who
desired to make a legally enforceable promise could do so.!> Asa
court in 1878 stated: “If a party has fully and absolutely expressed
his intention in a writing sealed and delivered, with the most sol-
emn sanction known to our law, what should prevent its execution
where there is no fraud or illegality?”’!*

However, form becomes irrelevant when it ceases to serve its
function. This is the situation today with promises under seal.!®
This Article discusses the historical erosion of the requirements of
form for promises under seal and assesses the present stature and
status of seals as a legal formality. This erosion is evident in three
movements: (1) A liberal metamorphosis of the seal’s form from
impressed hot wax, to paper stickers, to scrolls and scrawls, to pad-
form printed words such as “L.S.” or “Seal”;!¢ (2) a piecemeal at-
tenuation of the delivery requirement to allow sundry kinds of sym-
bolic delivery, delivery to third persons, and enforcement of various
conditions of the transferor (such as postponing legal effect until
some future time);'” and (3) a recognition of the seal’s erosion or

12. For recent comprehensive discussion on contracts under seal, consult JOHN D.
CALAMARI & JOSEPH M. PERILLO, THE LAW OF CONTRACTS 293-303 (3d ed. 1987).
13. Given that unrelied-upon donative promises are normally unenforceable, the
question arises whether the law should recognize some special form through
which a promisor with special intent to be legally bound could achieve that objec-
tive. “It is something,” said Williston, “that a person ought to be able . . . if he

wishes to do it . . . to create a legal obligation to make a gift. Why not? .. .1
don’t see why a [person] should not be able to make himself liable if he wishes to
do so.”

Melvin A. Eisenberg, The Principles of Consideration, 67 CORNELL L. REv. 640, 659
(1982). The common-law ceremony of sealing a promise efficaciously answers our serious
promisor, and arguably could do so today.

14, Aller v. Aller, 40 N.J.L. 446, 451 (1878).

15. See, e.g., JOHN P. DAWSON, ET AL., CASES AND COMMENT ON CONTRACTS 188-
92 (5th ed. 1987).

16. An immoderate example is a case where a testator used the words “in witness
whereof I have hereunto set my hand and seal” and made an ink dash between one-six-
teenth and one-eighth of an inch after the signature. The court held such sufficient to
constitute a seal. Appeal of Hacker, 15 A. 500 (Pa. 1888).

17. For a thorough-going discussion of these substantive changes, see 3 ARTHUR L.
CORBIN, CORBIN ON CONTRACTS §§ 244-250 (forthcoming 1994). As Lon Fuller observes:
“If language sometimes loses valuable distinctions by being too tolerant, the law has lost
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loss of formalism by state legislatures'® and some courts,'® and the
ascent of unconcerted, diverse statutory schemes abolishing, limit-
ing, or divining substitutes for the seal.

As a result, the exact stature and status of a promise under
seal today is uncertain. On the one hand, one may conclude that
promises under seal are merely an historical, medieval oddity of no
modern significance to contract law. “[T]he trend away from the
seal as an anachronistic relic and the narrow, episodic nature of the
statutory exceptions leaves the doctrine of consideration as very
much the norm.”?° Seals are seen as irrelevant. After all, the Uni-
form Commercial Code has “wiped out . . . every effect of the
seal.”?! Some contracts casebooks either eliminate any coverage of
seals?? or reduce its coverage to a few pages.?

valuable institutions, like the seal, by being too liberal in interpreting them.” Fuller, supra
note 8, at 803.

18. In 1941, for instance, the New York Law Revision Commission, in recom-
mending legislation depriving the seal of all legal effect, observed:

The seal has degenerated into a L.S. or other scrawl which, in modern practice, is

frequently printed L.S. upon a printed form. To the average man it conveys no

meaning, and frequently the parties to instruments upon which it appears have no
idea of its legal effects . . . . Whatever the historical origin of the seal, the modern

Jjustification of its use has been based on the assurance of solemnity and deliber-

ateness arising from the presence of a seal on a promise in writing . . . . With the

relaxing of the rules as to the nature of the seal, . . . the solemn effect of the act of
sealing was much impaired. It is highly doubtful today whether the presence of

the seal on the paper or even the addition of the seal to a writing actually implies

greater deliberateness than the signing of the writing by itself. 1t is quite certain

that most lawmen and many lawyers have little or no idea of the exact effect of

the presence of the seal.

REPORT OF THE NEW YORK LAW REVISION COMMISSION 359-60, 375-76 (1941).

19. See, e.g., Hartford-Connecticut Trust Co. v. Devine, 116 A. 239 (Conn. 1922)
(court recognized the common-law rule enforcing contracts under seal was not tenable
given the modern dilution of the seal and held the rule should no longer be strictly applied).

20. FRIED, supra note 5, at 28-29.

21. See U.C.C. § 2-203 cmt. 1 (1992).

22. Some examples of contracts casebooks having no coverage of contracts under seal
include: JOHN D. CALAMARI, ET AL., CASES AND PROBLEMS ON CONTRACTS (2d ed.
1989); THOMAS D. CRANDALL & DOUGLAS J. WHALEY, CASES, PROBLEMS AND MATER-
IALS ON CONTRACTS (1987); and DAvVID H. VERNON, CONTRACTS: THEORY AND PRAC-
TICE (2d ed. 1991).

23. See, e.g., MiCHAEL L. CLOSEN, ET AL., CONTRACTS 152-53 (1992) (1 page);
JoHN P. DAWSON, ET AL., CASES AND COMMENT ON CONTRACTS 188-92 (1987) (4
pages); E. ALLAN FARNSWORTH & WILLIAM F. YOUNG, CASES AND MATERIALS ON
CONTRACTS 41-42 (3d ed. 1980) (2 pages); ROBERT W. HAMILTON, ET AL., CASES AND
MATERIALS ON CONTRACTs 162-67 (2d ed. 1992) (5 pages); CHARLES L. KNAPP & Na-
THAN M. CRYSTAL, PROBLEMS IN CONTRACT LAw 81-82 (1987) (1 page); WiLLIAM Mc-
GOVERN & LARY LAWRENCE, CONTRACTS AND SALES: CASES AND PROBLEMs 27-30
(1986) (4 pages); JAN R. MACNEIL, CONTRACTS: EXCHANGE TRANSACTIONS AND RELA-
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Contract students and lawyers thus justifiably consider seals
immaterial, reduced in their studies to the ash-heap of history.
Even the Second Restatement of Contracts asserts that “the seal has
come to seem archaic.”?* On the other hand, the Second Restate-
ment, section 95(1)(a), restates the common-law rule: “In the ab-
sence of statute a promise is binding without consideration if it is in
writing and sealed . . . .”%° As this Article will demonstrate, seals
continue to retain their efficacy albeit in a more limited role in most
jurisdictions. Perhaps the death of seals is greatly exaggerated.
Perhaps not. We must not draw facile conclusions. Accordingly,
Ian Macneil cautions his contracts students:

By now you are not naive enough to think that the effect of a
history [of the seal] could ever be swept away cleanly by the
legal system. You will not, therefore, be surprised to learn that
the law of the seal remains considerably complicated. Various
jurisdictions have gone varying lengths in ‘abolishing’ the seal.
But even within one jurisdiction the law may be tricky, and,
however obsolescent the concept may be, the lawyer who forgets
such things as the differences in statutes of limitations for sealed
and unsealed contracts may harvest real trouble.?®

This Article first discusses the function of formalities and the
history of seals. It then provides an exact statement of the present
stature and status of promises under seal. Finally, this Article prof-
fers and evaluates alternate responses to this statement:

Where the requirements of a seal have been relaxed to the point

of meaninglessness, there is no longer any justification for giving
the sealed contract a special effect in the law. The consequence

TIONS 580-81 (2d ed. 1978) (2 pages); JOHN E. MURRAY, JR., CONTRACTS: CASES AND
MATERIALS 207-12 (1991) (6 pages); CURTIS R. REITZ, CASES AND MATERIALS ON CON-
TRACTS AS BASIC COMMERCIAL LAw 314 (1975) (1 page); ARTHUR ROSETT, CONTRACT
LAW AND ITS APPLICATION 245 (1988) (1 page); ROBERT E. ScOoTT & DOUGLAS L. LES-
LIE, CONTRACT LAW AND THEORY 122-24 (1988) (2 pages); ROBERT S. SUMMERS & ROB-
ERT A. HILIMAN, CONTRACT AND RELATED OBLIGATION: THEORY, DOCTRINE, AND
PRACTICE 169-70 (2d ed. 1992) (2 pages).

There are two notable exceptions: LON L. FULLER & MELVIN A. EISENBERG, BASIC
CONTRACT Law 10-19, app. D (5th ed. 1990) (9 pages) and FREIDRICH KESSLER, ET AL.,
CONTRACTS: CASES AND MATERIALS 721-52 (3d ed. 1986) (31 pages).

24. RESTATEMENT (SECOND) OF CONTRACTS, ch. 4, Topic 3, Introductory Note
(1981).

25. As a restatement of the common law, the rule of § 95, as it indicates, applies only
in those states where the common law regarding seals has not been displaced by statutes
affecting the seal’s legal effect. Id. § 95.

26. IaAN R. MACNEIL, CONTRACTS: EXCHANGE TRANSACTIONS AND RELATIONS
581 (2d ed. 1978).

1993] PROMISE UNDER SEAL 625

of this history, however, is that in most states there is no longer
available any legal device which can be employed with the cer-
tainty that it will bind a promisor to a donative promise. Ac-
cordingly, the question arises whether the legislature should
adopt or the courts should recognize some substitute
formality.?”

II. THE FUNCTION OF FORMALITIES AND THE HISTORY
OF SEALS

Our society is in constant evolution. To secure the safety and
comfort attainable by living and acting in a large group, individuals
pursue uniformity of conduct. In its earliest stages, these uniformi-
ties, often described as “folkways,” are unconscious in character.
Once conscious of this uniformity, people accept it as necessary and
beneficial, and in differing ways penalize nonconformity. The re-
sulting system of opinion and conduct is often described as “mo-
res.” In time, society expresses “mores” in the form of rules of
morality and rules of law that constantly evolve and change.

One of the most important aspects of all legal systems is the
group of rules governing the performance and enforcement of
promises. The law of torts, the law of crimes, and the law of con-
tracts demonstrate society’s need to foresee and rely on the conduct
of others. Promises reasonably lead others to expect predictable
types of conduct from the promisor. Consequently, the survival
and comfort of any group of individuals requires the keeping of
promises under most circumstances. The ideal of keeping promises
is an integral part of the folkways and mores of humankind.?®

In the vast majority of cases, promises are kept and performed
without thought of breach or necessity of enforcement. The possi-
bility of losing the confidence of others sufficiently ensures perform-
ance. However, society’s mores do not require that all promises be
kept.? Similarly, modern rules of contract law do not enforce all
promises. As a consequence, one must know when society’s en-

27. Lon L. FULLER & MELVIN A. EISENBERG, BAasic CONTRACT LAw 18 (5th ed.
1990).

28. Many societies deem the exchange of promises to be morally and legally binding.
See generally Joseph M. Perillo, Exchange, Contract and Law in the Stone Age, 31 Ariz. L.
REvV. 17 (1989).

29. But a compilation of old Irish law thought to date to 438 A.D. contains this
surprising statement: “There are three periods at which the world dies: the period of
plague, of a general war, of the dissolution of verbal contracts.” Introduction to Senchus
Mor 51 (photo. reprint 1483) (Engl. trans. 1865).



626 WILLAMETTE LAW REVIEW [Vol. 29:617
forcement power will be applied and what operative factors will
1nduc_e: enforcement in order to rely with assurance and safety on
promises. These factors are many and complex, and change with
time and place. Mastering knowledge of these factors is not a sim-
ple matter.

One vital factor is the form in which a promise is made and
exprgssed. In the early stages of a legal system, the form of the
promise outweighs all other factors.*® The formalities of required
procedure loom large in the eyes of the ignorant and inexperienced.
However, relative importance of formalities diminishes over time.
Nonetheless, formalities continue to play a useful role and render a
worthwhile service.

.In any legal system, formalities reflect societal custom, con-
vention, and expectation, thereby advancing several purposes and
pol}gies. Legal formalities, such as a formal promise under seal,
fat':lhtat.e in varying degrees at least seven functions: ceremonial,
§v1dent1aw security, cautionary, deterrent, channeling or earmark-
ing, clarification and certainty, and economic efficiency.’! Perhaps
the most significant function of a promise under seal is ceremonial.
Impress;ve ceremonies, such as royal coronations, presidential in-
augurations, wedding ceremonies, and signet rings impressed in hot
wax visibly demonstrate the serious nature of certain promises.
Cere_rnf)nial formality is interwoven into the fabric of our society,
providing security, stability, and certainty in the future. As one
commentator stated:

Ceremonies are the channels that the stream of social life creates

by its ceaseless flow through the sands of human circumstance.

Psychologically, they are habits; socially, they are customary

ways of doing things; and ethically, they are what Jellinek has

called the normative power of the actual, that is, they control
what we do by creating a standard of respectability or a pattern

30. S$ee infra note 37.

31. Lon Fuller in his classic article is duly credited for explaining three functions of
legal formalities: evidentiary, cautionary, and channeling. See Fuller, supra note 8, at 779
800-01. A fourth function, clarification, is explained in Joseph M. Perillo, The Statute af"
Frauds in the Light of the Functions and Dysfunctions of Form, 43 FORDHAM L. REV. 39
43-69 (1974). Deterrence, a fifth function, is identified and i icitly distinguished fron;
opsiderations: An Exercise
9). That legal formalities
C theory (sixth function) is offered
and Law, 6 J. LEGAL STUDIES

it

(g

in Comparative Analysis, 72 HARv. L.
such as the seal are appropriately efficieht un

by Richard A. Posner, Gratuitous Promises in Economi,
411, 419-20 (1977).

/
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to which we feel bound to conform.3?

Furthermore, in terms of evidentiary security, formalities pro-
vide authoritative proof of the existence and content of the promise
in the event of a controversy. For instance, sealed writings, attesta-
tions, and official certifications demonstrate trustworthy evidence
independent of the biased recollection of witnesses.

Formalities also caution us. They require deliberation; they
prevent rash and impulsive actions. In earlier centuries, promisors
who feared ghosts were asked to swear by the ghosts of their ances-
tors. Those who feared and worshipped an omnipotent Deity
pledged their faith, called God to witness, or made the sign of the
cross. Even today, children contemplate sanction when they say,
“Cross my heart and hope to die.” The affixing of a seal required
time to heat and place the wax on a writing and then impress the
wax with one’s seal. This process, by its nature, gave the promisor
an opportunity to contemplate the serious consequences of his
pledge. ,

Formalities not only warn the promisor that he is making a
deal (a wakening of legal consciousness),*® they also serve other
policies of deterrence. For example, formalities deter legal enforce-
ment of importune and socially undesirable agreements. Formali-
ties underwrite our societal unwillingness to give legal sanction to
transactions perceived as suspect or of marginal value. Formal
promises assure that our legal machinery is used to enforce deliber-
ative intent.

As a straightforward, external test of validity, legal formalities
also serve a channeling or earmarking function. To determine the

32. MoRris R. COHEN, THE Basis OF CONTRACT 553, 582-83 (1933).

33. At Roman law the stipulation was a similar formal act. The stipulation was a
contract imposed on one who answered a formal question (Spondesne? Do you pledge
your word?) with Spondeo (“I do pledge it.”).

As soon as the little word “spondesne” was heard in the course of a conversation,

it announced to the Roman that what had been until then a non-legal, friendly

talk, was about to take on the nature of a business transaction; it was the signal of

a legal act. One who had given assurances, in the course of a casual conversation,

must have been dumbfounded as soon as the other party began to take him at his

word and wanted to settle the matter legally (for such is the meaning of the Latin
word, stipulari.). With the word *“spondesne” he was called upon to explain him-

self concerning the nature of his assurances, and to picture himself the purport,

the scope, the consequences of the stipulation that he was asking from him.

R. IHERING, 3 L’ESPRIT DU DroiT ROMAIN (THE SPIRIT OF THE LAW) 190 (de Meule-
naere trans., 3d ed. 1887). Regarding the stipulation in American law as a possible formal
contract, see supra note 10.
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validity of a promise, one need only verify that the prescribed for-
malities were fulfilled. For example, one can determine if a check is
a valid negotiable instrument by simply verifying that its form com-
ports with the requisites of a negotiable instrument prescribed by
section 3-104 of the Uniform Commercial Code. The formality of a
sealed promise provides “a legal framework into which the party
may fit his actions, or, to change the figure, it offers channels for
the legally effective expressions of intention.”** A legal formality
provides the channel for a person desiring to make a legally en-
forceable promise. For example, a seal on a writing channels the
promisor’s intentions into a legally enforceable expression by pro-
viding an external, objective test of enforceability and a visible sign
of authenticity.

Formalities further promote policies of clarification and cer-
tainty. When parties reduce their transaction to writing (a contract
under seal must be in writing), they are more apt to clarify details
not contained in their oral negotiations and agreements. In addi-
tion to clarification, formalities subserve fiscal and regulatory ends,
educate parties concerning the full extent of their obligations, pro-
vide public notice of the transaction, and assist management effi-
ciency in an organizational setting.

Finally, formalities promote economic efficiency. The policies
of channeling, clarification, and certainty underscore notions of effi-
ciency. Likewise, abstraction (the idea that a formality remains a
constant, undisturbed by the context of its use) promotes economic
efficiency. A formality abstracts a transaction from the circum-
stances surrounding it and has the same legal effect regardless of
motivations, practices, or other contextual matters. In its original
form, the seal functioned as an abstraction in that extra-formal
matters (including even fraud and mistake) were without effect
on the sealed promise. If the prescribed formalities of a writing, a
seal, and delivery were met, the promise was enforceable. From the
standpoint of efficiency, formalities are ‘‘economically
appropriate.”3°

Legal formalities were the basis of the earliest method for
making a valid contract. Early common law acknowledged three
formal contracts that survive in the twentieth century: contracts

34. Fuller, supra note 8, at 801.
35. See Posner, supra note 31.
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under seal, recognizances, and negotiable instruments.>®¢ The Sec-
ond Restatement of Contracts adds negotiable documents and let-
ters of credit.’

Many lawyers consider negotiable instruments and documents
as well as letters of credit to be the most important formal con-
tracts. Although often not considered contracts, recognizances
have significance in both their traditional and more current form as
a bond.*® Notwithstanding the fact that many states have limited
or modified the effect of a seal,?® contracts under seal remain vital
in both historical and functional contexts.

In the early stages of English law, the King’s courts did not
bind parties to an agreement unless the terms of the agreement
were put into a written document accompanied by certain formali-
ties.*® This document, which required a seal to make it formal, is
the English covenant and was established as binding before the end
of Edward I's reign.*! The earliest covenants touched the land and
were regarded as grants rather than promises. Consequently, the
law considered the sealed instrument as not merely evidence of an
obligation but as the obligation itself. Such instruments, even if
paid or performed, remained binding unless obliterated or can-
celed.*? Thus, to transfer property, a writing with a seal was essen-

36. The first Restatement of Contracts reflects the common-law view: “Formal con-
tracts are (a) Contracts under seal, (b) Recognizances, (c) Negotiable instruments.” RE-
STATEMENT (FIRST) OF CONTRACTS § 7 (1932).

37. “The following types of contracts are subject in some respects to special rules that
depend on their formal characteristics and differ from those governing contracts in general:
(a) Contracts under seal, (b) Recognizances, (c) Negotiable instruments and documents, (d)
Letters of credit.” RESTATEMENT (SECOND) OF CONTRACTS § 6 (1981).

38. See 3 ARTHUR L. CORBIN, CORBIN ON CONTRACTS § 256 (forthcoming 1994).

39. State statutory changes affecting contracts under seal are set forth and evaluated
in the next section, part III of this Article.

40. See JAMES B. AMES, LECTURES ON LEGAL HISTORY, 98-99, 104-06 (1913); Fred-
erick E. Crane, The Magic of the Private Seal, 15 CoLuM. L. REv. 24 (1915); Harold D.
Hazeltine, The Formal Contract of Early English Law, 10 CoLUM. L. REv. 608 (1910);
Frederick Pollock, Contracts in Early English Law, 6 HARv. L. REv. 389 (1893).

41. See supra note 40.

42. The specialty (obligation) was perceived as the contract in itself, and the loss or
destruction of the instrument would logically mean the loss of all the obligee’s rights
against the obligor. “If one loses his obligation, he loses his duty.” AMES, supra note 40, at
99. Conversely, unless canceled or destroyed, the obligation could be enforced again
against a maker who may have paid already. Ames, supra note 40 at 109. The Second
Restatement notes:

In the early law a contract under seal was treated as a grant rather than a prom-

ise, and the document was treated as the obligation rather than as evidence of it.

It is still sometimes said that whether a document is under seal is to be deter-
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tial. “Deed” and “specialty” were both transfers under seal.
Although “covenant” more appropriately applies to promises (as
opposed to transfers) under seal, the action of covenant at common
law came to be used to enforce “formal” contracts made under seal.
These promises under seal were called deeds, specialties, or
covenants.

For a promise under seal to be enforceable at early common
law, three essential formalities had to be met. First, the writing had
to denote the parties and state a suitably definite promise. Second,
the promisor had to seal the writing. Third, the writing had to be
delivered to the obligee. Blackstone asserts that a contract under
seal at common law had to be written on paper or parchment,** but
any relatively permanent surface would seem sufficient. Because
one function of the seal was to authenticate an instrument without
an illiterate promisor’s signature, the seal became an effective sub-
stitute for the illiterate’s inability to sign. Although contracts
under seal today are universally signed, they do not require a signa-
ture.** Authentication of the writing was fulfilled not by a signa-
ture but by the formalities of sealing and delivery.

For some period in its history, a seal appears to have consisted
of a bit of wax or other adhesive substance, attached to the parch-
ment or paper on which the promise or terms of agreement were
written.*> The adhesive was melted or otherwise softened and
pressed firmly on the document so that it would stick there, at the
same time impressing some significant form of motto or device into
the adhesive. In the following statement, Lord Coke asserted that

mined from the document itself, without recourse to extrinsic circumstances. But

a document which bears a seal does not establish its own authenticity.
RESTATEMENT (SECOND) OF CONTRACTS § 96 cmt. b (1981).

s 43. 2 SIR WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 297

9). .
44. 3 ARTHUR L. CORBIN, CORBIN ON CONTRACTS § 245 (forthcoming 1994) (signa-
ture as part of a sealed instrument).

45. 2 Rolle Abr. 21, D. pl. 2, cites Co. Litt. 35b to the effect that the writing must be
on paper or parchment, reasoning that a writing on wood, leather or cloth would be easily
vitiated or corrupted. This reasoning is unconvincing. A parchment is a skin-like leather,
and paper is usually made of wood pulp or rags. A seal engraved on steel or other metal
would be quite durable. Ostensibly, the law in medieval times was that an instrument
ceased to be operative as a sealed instrument if the seal fell off or was eaten off by mice. See
Y.B. 3 Hen. 5, 7, 20. But this ceased to be the law long ago. Michael v. Stockworth &
Andrews, Gouldsb. 83 (1588) (debt on an obligation sustained even though mice had
caused the seal to fall off).

For a history of the seal and sealing, consult 7 JoHN HENRY WIGMORE, EVIDENCE
§ 2161 (Chardbourn rev. 1978).
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the seal had to consist of wax: “Sigillum est cera impressa, quia
cera sine impressione non est silligum.”*¢ Although this statement
begs the question, we should not overlook the fact that Coke’s
statement may have been true. Indeed, Coke had so great an influ-
ence over English law that by merely stating this in Latin he could
make it true for a century or more.

Coke’s chief emphasis, however, lies in his assertion that the
wax must bear an impression. Very often, the obligor made this
impression by pressing on the softened wax with a signet ring. This
left a comparatively durable device when the wax hardened.*” The
device might be the coat of arms or shield of the obligor. It might
be other things as well. For example, the old lexicographer reports
that the king could give efficacy to the wax by biting it with his
“foretooth.”*® Possibly a very bold person, in the time of Edward
111, would have attempted to follow the royal example. Today,
however, this method is not likely to be utilized.

46. 3 SIR EDWARD COKE's INSTITUTES 169 (1628); Warren v. Lynch, 5 Johns. 239
(N.Y. 1810) (translates to: “Impressed wax is the signature and, without the impression of
wax, there is no signature.”).

47. Genesis 18 & 38, and Ester, VII, 8 & 10 (sealing with signet ring was practiced in
early Biblical times); see also Seals, 1 AM. L. REV. 638 (1866) (establishing that essential
characteristic of early seal was impression rather than substance on which impression was
made).

48. The following is from DEED (Defined in Termes de la Ley at 149-52), translated
in the first American edition from the London edition of 1721, and quoted in 1A CORBIN
ON CONTRACTS § 240 n.2.

[At the time of the Norman conquest] they used to engrave in their seals their

own pictures and counterfeits, covered with a long coat over their armours. But

after this, the gentiemen of the better sort took up the fashion, and because they
were not all warriors, they made seals engraven with their several coats or shields

of arms, for difference sake, as the author reports. At length about the time of

Edward III seals became very common; so that not only such as bear arms used

to seal, but other men also fashioned to themselves signets of their own devices,

some taking the letters of their own names, some flowers, some knots and flour-

ishes, some birds and beasts, and some other things, as we now yet daily see used.
Some other manners of sealings besides these have been heard of among us;

as namely, that of King Edward III, by which he gave to Norman the Hunter,

The hope and the hop town,

With all the bounds upside down:

And in witness that it was sooth,

He bit the wax with his fore tooth.
... I, William, King, give to thee Plowden Royden, my hop and hop lands, with
all the bounds up and down, from heaven to earth, from earth to hell for thee and
thine to dwell, from me and mine, to thee and thine, for a bow and a broad arrow,
when I come to hunt upon yarrow. In witness that this is sooth, I bit this wax
with my tooth, in the presence of Magge, Maud, and Margery, and my third son
Henry.
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Customs come and customs go. Sealing with wax came in;
sealing with wax has gone out. Watering-down of formalities com-
menced. Only a few centuries ago, writing itself was a mystery to
the common citizen. The preparation of a written parchment,
dropping of melted wax, impression of a noble device by means of a
costly ring of gold and precious stones, and the solemn act of deliv-
ery to the obligee: all represented the sanctity of the promise under
seal. It is no wonder that both church and state lent their enforcing
sanctions to so formidable an array of acts.*” Formalities such as
these were once very important. However, the fact that formalities
now meet with disrespect and ridicule shows the extent to which
custom changes with time.

In early American history, the art of writing became known to
all, but coats of arms and signet rings were rare. Common citizens
acquired title to land and executed deeds of conveyance. Docu-
mentary forms were printed with blank spaces for names, places,
and descriptions. A dotted line providing the place for signature
was followed by the word “seal” or the letters “L.S.” (locus sigilli),
which indicated where to drop and impress the wax.® However,
wax often was not attached. Instead, many grantors put a scrawl
around the word “seal” or the printed letters “L.S.” Should such
documents be denied their intended effect simply for lack of “cera
impressa?”’ Indeed, cases held that these documents were not
sealed instruments, although sometimes only to ensure that the
plaintiff might prevail. One could not use “assumpsit” to enforce a
sealed contract. Thus, to sustain plaintiff’s assumpsit action, a
court might hold that the document bearing no wax was not
“under seal.”®!

| 49. Not only the law courts but also the ecclesiastical courts enforced promises under
seal.
The conspicuous sacerdotal role in the crowning of kings, who then [14th Cen-
tury] claimed that they ruled by divine right, was characteristic of Christianity’s
dominion of medieval Europe. Proclamations from the Holy Sea—called bulls
because of the bulla, a leaden seal which made them official—were recognized in
royal courts. So were canon (ecclesiastical) law and the rulings of the Curia, the
Church’s central bureaucracy in Rome.
WiLLIAM MANCHESTER, A WORLD LiT ONLY BY FIRE 19 (1992).
50. Loraw v. Nissley, 27 A. 242 (1893) (“L.S.” held sufficient even though there was
no witnessing clause that referred to seal).
51. Warren v. Lynch, 5 Johns. 238 (N.Y. 1810). But see Andrews v. Herriot, 4 Cow.
508 (N.Y. 1825) (action of “‘covenant” would not lie on such instrument).
The law of New York regarding sealed instruments (both statutory and judicial) has
had a very checkered career. See Frederick E. Crane, The Magic of the Private Seal, 15
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The law of the forum (and not the law of the state of execu-
tion) determines matters of remedy and procedure. If that law re-
gards an instrument bearing the word “seal” in parentheses as not
“under seal,” the statute of limitations applicable to unsealed con-
tracts applies. This is true even if the state of execution regards the
contract as “under seal” and therefore allows a longer period of
limitations.> Substantive law, rather than the law of remedy or
procedure, determines whether what is on the face of an instrument
makes it an instrument *“under seal.”’** Ostensibly, the forum court
should always make the instrument legally effective in accordance
with the intention of the parties. If the laws of the relevant states
vary, the court should apply the law of the state that will give effect
to the intent of the parties.

In response, state legislatures passed statutes that provided
that a pen scrawl, the word “seal,” or the letters “L.S.,” were effec-
tive as a seal.’* Even without the aid of legislation, some courts
independently recognized the validity of certain documents such as
deeds of conveyance or sealed contracts executed in this manner.>

CoLuM. L. REv. 24 (1915); William J. Lloyd, Consideration and the Seal in New York, 46
CoLuM. L. REV. 1 (1946). Later, by statute, New York provided that the presence of
absence of a seal on a document had no legal effect. See N.Y. CIv. Prac. L. & R. § 213
(Consol.); N.Y. GEN. CONSTR. LAW § 44-a (Consol. 1961) (replacing C.P.A. § 342).

Regarding statutory modifications to the form of a seal or the effect of a contract
under seal, see infra notes 200-20 and accompanying text.

52. Bank of United States v. Donnally, 33 U.S. (8 Pet.) 361 (1834); Alropa Corp. v.
Rossee, 86 F.2d 118 (5th Cir. 1936); Burns Mtge. Co. v. Hardy, 19 F. Supp. 827 (D.C.N.H.
1937); Alropa Corp. v. Britton, 188 A. 722 (Me. 1936); President & Directors of Ge-
orgetown College v. Madden, 505 F. Supp. 577, 584 (D.C.Md. 1980 (applying Maryland
law)), aff'd in part and dismissed in part, 660 F.2d 91 (4th Cir. 1981); Freedom Finance
Co. v. Steeples, 356 A.2d 444, 446 (N.J. Super. 1976); Coral Gables v. Christopher, 189 A.
147 (Vt. 1937).

53. A statute of limitations affects “remedy” and not “substance”; but it is clear that
in many respects the attachment of a seal to an instrument affects its legal operation and
effect. For example, in many states the word ‘“seal,” printed or written, is sufficient to
make the instrument a sealed instrument, one that is enforceable without any consideration
for the promises contained in it. Such an instrument is enforceable in other states not
recognizing such a use of the word “seal.” For that purpose at least, if the instrument is
“under seal” where executed and to be performed, it is so everywhere. It has not been so
held in determining the form of remedy granted or the length of time within which it will
be granted. Consistency is not found in the cases attempting to draw the doubtful bound-
ary line between substantive law and remedial law.

54. A list of statutory modifications of the form of the seal is located in an introduc-
tory note to RESTATEMENT (SECOND) OF CONTRACTS § 94 (1981). For an exhaustive list,
see infra notes 200-20 and accompanying text.

55. Federal Reserve Bank v. Kalin, 81 F.2d 1003 (4th Cir. 1936) (under North Caro-
lina law, use of word “seal” in parentheses is sufficient sealing if there is intention of maker
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In executing a formal contract, parties must follow local cus-
tom and law. Generally, a court will hold a document to be under
seal if it appears on its face that the parties so intended. Accepted
forms of seal include: wax, a gummed wafer,¢ an impression in the
paper itself,’” the word “seal,””® the letters “L.S.” (signifying “lo-
cus sigilli”),* or any mark intended to be a seal (often called a

to adopt it as seal); Avery v. Kane Gas Light & Heating Co., 403 F. Supp. 14 (W.D. Pa.
1975) (printed word “seal” as personal or corporate seal); Loraw v. Nissley, 27 A. 242 (Pa.
1893); Hacker’s Appeal, 15 A. 500 (Pa. 1888). In Alexander v. Jameson, 5 Binn. 238, 244
(Pa. 1812), Brackenridge, J., wrote:

Illi robur et aes triplex. He was a bold fellow who first in these colonies, and

particularly in Pennsylvania, in time whereof the memory of man runneth not to

the contrary, substituted the appearance of a seal by the circumflex of a pen,

which has been sanctioned by usage and the adjudication of the courts, as equi-

pollent with a stamp containing some effigies or inscription on stone or metal.. . . .

How could a jury distinguish the hieroglyphic or circumflex of a pen by one man

from another? In fact the circumflex is usually made by the scrivener drawing the

instrument, and the word ‘seal’ inscribed within it.

56. These wafers vary in size, are generally red in color, and may have a perfectly
plain surface. In the case of corporations, the red wafer and the paper beneath it are often
given an impression bearing the corporate name and the word “seal.” The wafer may bear
other devices; it was held that an ordinary revenue stamp may be affixed as a seal. Van
Bokkelen v. Taylor, 62 N.Y. 105 (1875). In Morad v. Silva, 117 N.E.2d 290 (Mass. 1954),
the court said that under Massachusetts law “the agreement by reason of the recital that it
was under seal was in legal effect a sealed instrument.”

57. Pierce v. Indseth, 106 U.S. 546 (1882); Pillow v. Roberts, 51 U.S. 472 (1851).

58. Federal Reserve Bank v. Kalin, 81 F.2d 1003 (4th Cir. 1936); Avery v. Kane Gas
Light & Heating Co., 403 F. Supp. 14 (W.D. Pa. 1975); General Petro. Corp. v. Seaboard
Terminals Corp., 23 F. Supp. 137 (D.C. Md. 1938); Jeffrey v. Underwood, 1 Ark. 108
(1838); Carlile v. People, 59 P. 48 (Colo. 1899); Grand Lodge Knights of Pythias of Florida
v. State Bank, 84 So. 528 (Fla. 1920) (corporate seal); Campbell v. McLaurin Inv. Co., 77
So. 277 (Fla. 1917) (“seal”); Cross v. Robinson Point Lumber Co., 46 So. 6 (Fla. 1908);
Comerford v. Cobb, 2 Fla. 418 (1849); Jackson v. Security Mut. Life Ins. Co., 84 N.E. 198
(I11. 1908); Quincy Horse Ry. & Carrying Co. v. Omer, 109 IiL. App. 238 (1903); Brown v.
Jordhal, 19 N.W. 650 (Minn. 1884); Pierce v. Lacy, 23 Miss. 193 (1851); O’Keefe v.
French, 268 N.Y.S. 102 (1933), appeal denied, 191 N.E. 517 (N.Y. 1934); McGowan v.
Beach, 86 S.E.2d 763 (N.C. 1955); Allsbrook v. Walston, 193 S.E. 151 (N.C. 1937) (ab-
sence of proof of contrary intention); McClamroch Marble & Tile Co. v. Bristow, 77 S.E.
923 (8.C. 1913); Cook v. Cooper, 38 S.E. 218 (S.C. 1900) (written word “seal” with no
scrawl around it); Philip v. Stearns, 105 N.W, 467 (S.D. 1905); Whitley v. Davis’ Lessee, 31

Tenn. 333 (1851); English v. Helms, 4 Tex. 228 (1849); In Re Schultz’s Estate, 30 N'W. 714
(Wis. 1948).

The word “seal” was held not sufficient in the following cases: Alropa Corp. v. Brit-
ton, 188 A. 722 (Me. 1936); Manning v. Perkins, 29 A. 1114 (Me. 1894); Bates v. Boston &
N.Y.C.R. Co., 92 Mass. 251 (1865) (corporate seal printed on document insufficient); Coral
Gables v. Christopher, 189 A. 147, 109 A.L.R. 474 (Vt. 1937); ¢ Woodman v. York & C.
R.R. Co., 50 Me. 549 (1861).

59. President & Dirs. of Georgetown College v. Madden, 505 F. Supp. 577, 584 (D.C.
Md. 1980), aff 'd in part and dismissed in part, 660 F.2d 91 (4th Cir. 1981); Langley v.
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scroll or scrawl).® _ ’

With the decline of illiteracy came the custom of using one’s
signature to authenticate a document. By the turn of t‘he century,
the formality of the impressed wax seal was relaxed to include any
written symbol intended by the promisor to serve as a seal. For
instance, an 1892 federal statute provided that a private se.aI could
consist of a wafer, wax, or similar adhesive, paper or snml‘l‘ar 51’12;
stance affixed by mucilage, the word “seal” or the letters L.S.
Other states further eroded the common lz.lw (by stz}tute or case
law) by allowing such things as the mere recital of sealing or scrawl
of the pen.

These statutory modifications of the form of the seal are not
uniform.® If no wax or wafer is used, some statutes require an
express recital that the document is a sealed instrument. Qi;he;s
recognize substitutes such as “seal,” “L.S.,"’ or a sproll oply if the
parties intend them to represent a seal (extnnsu{ evidence is permit-
ted to prove intent). Furthermore, both the Ftrst and Second Re-
statements of Contracts state that seals can consist of any substance
affixed to a document, an impression, or any mafk, wc_>rd, symtfol,
scrawl or sign intended to operate as a seal.®® Wlth this Felaxatlon
of form, the significance of the seal has sqbstantlal‘ly dec‘l‘lned;, Th'e
advent of mass-produced forms containing a printed “seal” evi-
dences this decline. '

When the accepted form of the seal expanded to include

Owens, 42 So. 457 (Fla. 1906); Fon Du Lac Citizens Loan & Invest. Co. v. Webb, 1
N.W.2d 772 (Wis. 1942). '

60. United States v. Stephenson’s Ex’rs, 27 F. Cas. 1305 (D. Il 1839); Andersor; 28;
Ridge v. Wilburn, 8 Ark. 155 (1847); Harden v. Webster, Parmellee & Co., 29 Ga.
(1859); Eames v. Preston, 20 I1l. 389 (1858); Line v. Line, 86 A. 1032 (Md. 1913); 'I:homp-
son v.,Poe, 61 So. 656 (1913); Parks v. Duke, 2 M’Cord (SCL) 380 (1823); Whitley :2
Davis’ Lessee, 31 Tenn. 333 (1851); Jones & Temple v. Logwood, 1 Va. (1 Wash.)

1791). '
( 13 mere pen and ink dash after the signature may be held to be tatfectlve as a seal,
Hacker’s Appeal, 15 A. 500 (Pa. 1888), or a series of dashes following the~31gnatur?,
Hawkinberry v. Metz, 114 S.E. 240 (W. Va. 1922) (series of five hyphens following grant’s
signature held to be statutory seal).

61. Laws of 1892, Ch. 677, § 13. . o

62. Alabama, Colorado, Connecticut, Florida, Georg\a: Idaho, Il]lnox§, Mas;:chlu-
setts, Michigan, Mississippi, Montana, New Jersey, New Mexico, P.enr.xs.ylvama, Rh e Is-
la.nd' South Carolina, South Dakota, Vermont, Virginia, West Vlfgmla, and Wls«ionéln
have: statutes that create or validate newer forms of the seal_ or substitutes for the seal. See
infra notes 200-20 and accompanying text for a consideration of these statutes.

63. RESTATEMENT OF CONTRACTS § 96 (1932); RESTATEMENT (SECOND) OF CON-
TRACTS § 96 (1981).
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printed “seals” and “L.S.,” sealed contracts no longer fulfilled the
purposes or functions of a legal formality. The ceremonial, deter-
rent, and cautionary functions are absent when forms with
preprinted “seals” are used. The channeling function is also absent
because a standardized “seal” has little special or individual mean-
ing to the signer. Finally, the preprinted seal loses its evidentiary
function because it provides no trustworthy evidence of the exist-
ence and terms of the contract. Arguably, most signers pay little or
no attention to the printed “seal” or “L.S.” on the documents they
sign.

Another dilution of the formality of the seal was the gradual
modification of the rules for delivery. Signing and sealing alone are
not sufficient to make the promise under seal operative. The final
operative act is “delivery,” which occurs when the promisor puts
the sealed writing into the possession of the promisee or promisee’s
agent.** Because the sealed writing reified the promise and was the
only source of the obligation, transfer of possession was the sole
requirement of this delivery. The promissory obligation ceased to
exist if the sealed writing was lost or destroyed and could not be
delivered.

The requirement of an “intent” to deliver weakened one’s abil-
ity to make a valid promise simply by delivery of possession. It was
reasoned that transfer of possession of the writing could occur
without an intent to deliver (e.g., when a sealed writing is given to
another only for inspection). It logically followed that in addition
to a transfer of possession, an intent to deliver was required for a
valid delivery.®> Modern cases eliminated the formality of physical
delivery, holding that intent was the only requirement for valid de-
livery. Even if the promisor retained possession of the writing, the
delivery requirement was satisfied when the promisor manifested
intent that the writing be operative.5 If the formal sealed writing
was the exclusive embodiment of the obligation, then matters ex-
trinsic to the writing should be irrelevant. However, when the

64. See generally 3 ARTHUR L. CORBIN, CORBIN ON CONTRACTS § 244 (forthcoming
1994) (discusses what constitutes delivery of a sealed instrument).

65. Id; see also Arthur L. Corbin, Delivery of Written Contracts, 36 YALE L.J. 443
(1927).

66. See, e.g., Maciaszek v. Maciaszek, 173 N.E.2d 476 (11l. 1961); McMahon v. Dor-
sey, 91 N.W.2d 893 (Mich. 1958). “In England and in some States a manifestation of
intention that a document take effect immediately is the equivalent of delivery.” RESTATE-
MENT (SECOND) OF CONTRACTS § 102 cmt. b (1981).
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promisor’s intent replaced the formal act of tragsferring possession
as the quintessential element of delivery, compliance with legal for-
malities seemed unnecessary. Restrictions or conditions intended
by the promisor, such as delaying all legal effect until some future
event occurs, should control instead of the writing. Hence, Fhe law
recognized the notion of conditional delivery. The majority rule
today is that the promisor can “deliver” a sealed contract even
though the rights and duties created in the writing arc'sub_]ect to an
extrinsically expressed condition.’’ The legal formality pf sealing
and delivery became trivial when compared with the dominant pur-
pose of enforcing the promisor’s intent.

Then if it was intent, not acts, that counted, why insist on the

ancient formalities; was it really necessary to heat up wax and

stick it on a piece of paper? Why not use another piece of paper

on which a mark of some kind had already been made and stick

it on with adhesive? Or why was it not enough for the signer

merely to recite in the document that he considered it to be

under seal?®®

By accepting substitutes, the formal contract under seal ceased
to function as a legal formality. When form does not operate as
form, it becomes irrelevant. The time was ripe to eliminate t_he ff)r-
mal path to promissory obligation. The stage was set‘for legislative
intervention. Nonetheless, there was a lingering notion that some
formal substitute would preserve the power of formality. . Many
perceived a signed writing to be a sufficient formality substitute.

III. PRESENT STATUS OF SEALS: STATUTORY CHANGES
AFFECTING SEALED PROMISES

The great majority of American jurisdictions have changed the
common law of sealed instruments in important respects through
legislative action. This Article attempts to review thc.a assorted and
diverse state statutes (or the lack thereof). In enacting these stat-
utes, some legislatures knew little of common-law history an_d did
not understand the existing legal rules regarding formal and infor-
mal contracts. Believing it unjust to bind promisors by the empty
“formality” of a seal, legislatures magnified the importance of the
doctrine of consideration. Some states even abolished private seals,

67. See 3 ARTHUR L. CORBIN, CORBIN ON CONTRACTS §§ 250-251 (forthcoming

1994). .
68. JOHN P. DAWSON, ET AL., CASES AND COMMENT ON CONTRACTS 190 (5th ed.

1987).
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making them wholly moperatlve.ﬁ" Rather than abolishing seals,
other states provided that a seal is only presumptive evidence of
consideration on executory instruments, leaving unchanged the ef-
fect of the seal on executed instruments.”® A third group of states
abolished the distinction between sealed and unsealed instruments,
providing that any written promise is rebuttably presumed to be
supported by consideration.”” Variations exist within these groups.
Furthermore, some states have adopted miscellaneous statutes, the
most important of which affect limitations on one’s ability to bring
a contract action.”? Other statutes recognize or validate newer
forms of seals or substitutes for the seal.”?

In an attempt to inject some uniformity in statutory construc-
tion among these statutes, the Second Restatement of Contracts
states: “A promise (to be subject to the statute) must be either in a
writing to which both parties have manifested their assent or in a
signed and delivered written document.”” These provisions mirror
the functions of a legal formality such as a contract under seal at
early common law. However, problems and concerns arise when
no formality exists for validating contracts without consideration.
The seal served, and should continue to serve, the functions of a
legal formality. When the seal is abolished or its effect delimited,
some other formalistic device seems necessary to permit parties to
bind themselves without consideration when they so intend.

For instance, Article 2 of the Uniform Commercial Code
(UCC) makes “seals inoperative.”’® That is, affixing a seal to a
writing evidencing a contract for the sale of goods (or to an offer to
buy or sell goods) does not make the writing a sealed contract, and
the law of sealed instruments does not apply.”® Despite abolishing
the effect of seals, the UCC drafters recognized the necessity for
legal formalities in some cases. They enacted statutory substitutes

69. See infra part IILA.

70. See infra part 111.C.

71. See infra part IILD.

72. See infra part IILH.

73. See infra part I11.G.

74. RESTATEMENT (SECOND) OF CONTRACTS § 95(2) (1981) (applies when a statute
provides that a written contract or instrument is binding without consideration, or autho-
rizes the absence of consideration to be raised as an affirmative defense).

75. U.C.C. § 2-203 (1992).

76. The UCC “makes it clear that every effect of the seal which relates to ‘sealed
instruments’ as such is wiped out insofar as contracts for sale are concerned.” U.C.C. § 2-
203 cmt. 1 (1992). A seal, however, may have the effect of a signature. /d. at cmt. 2.
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to perform one or more of its functions, especially the function of
sustaining a transaction without consideration.”” If the status and
efficacy of the seal has been abolished or delimited to an easily re-
buttable presumption by state statute, some other formal device
serving the function of a seal seems appropriate and, in some cases,
necessary.

A.  Statutes Abolishing Seals or the Distinction Between Sealed
and Unsealed Contracts

Louisiana and uerto RlCO néver adopted the seal. Twenty-

: : have passed statutes purport-
ing to abolish private seals and make them wholly inoperative.
Some of these statutes also abolish corporate seals. These statutes
vary in their wording from a simple “[p]rivate seals are abol-
ished””® to more elaborate statements to that effect. Some of the
statutes indirectly eliminate seals by abolishing all common-law
distinctions between sealed and unsealed contracts. The effect is
the same. Notwithstanding the language used, a written promise
under seal pursuant to any of the following statutes has the same
legal operation as a written promise not under seal.” The follow-
ing jurisdictions have such statutes:

Alaska—Seal abolished but retained if used;*

Arizona—Private and corporate seals abolished;®
Arkansas—Distinction abolished;®

77. See, eg., U.C.C. §§ 1-107, 2-205, 2-209, 3-408 (1992). Formalities such as con-
tracts under seal are “economically appropriate,” and the abolition of seals is said to be “a
mysterious development from the standpoint of efficiency.” See Posner, supra note 31, at
419-20.

78. E.g., MINN. STAT. ANN. § 358.01 (West 1991).

79. See, e.g., IND. CODE ANN. § 34-1-16-3 (West 1986).

80. ALASKA STAT. § 09.25.130 (1989). Alaska (as well as the U.S. Virgin Islands)
curiously abolishes seals and simultaneously retains their common-law effect: “Private
seals and scrolls as a substitute for seals are abolished. They are not required to an instru-
ment, but when used their effect remains unchanged.” Id.

81. Unless otherwise specifically required by law, no private or corporate seal or

scroll is necessary to establish the validity of any contract, bond, conveyance or

other instrument of writing, nor shall the addition or omission of any private or
corporate seal or scroll in any way affect any such instrument heretofore or here-
after made.

ARriz. REV. STAT. ANN. § 1-202 (1989).

82. Unless otherwise prescribed by law, no distinction shall exist between sealed

and unsealed instruments concerning contracts between individuals executed

since the adoption of the Constitution of 1868, provided that the statutes of limi-

















































