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PREFACE

TO

THE SEVENTH EDITION,

Tais EpirioN of the ‘Institutes’ has been carefully re-
vised and corrected, but scarcely any additions have been
made beyond that of giving at the end of the Introduc-
tion a chronological list of the chief laws and legal changes
noticed in the ‘ Institutes .

Thie object of the work is to aid those who desire to use
the ‘ Institutes 'as an introduction to the study of Roman
law, or who wish to find in one volume the means of
gaining a general acquaintance with the history, principles,
and contents 6f Roman law. .

In the Introduction I have endeavoured to give such a
general sketch of Roman law and its history as will prepare
readers for the details of the work itself. The translation
aims at rendering the text in language intelligible to those
who have not, as well as to those who have, a long ac-
quaintance with Latin. The notes are intended to embody
such information as is necessary to elucidate the text, or
to give the results of successive legal changes. In the
Summary at the end of the volume I have attempted to
arrange in a methodical form the principal contents of
the text and the notes.

The value of the * Institutes’ is that of an elementary
work, and the value of an elementary work is destroyed
if it is made too long and difficult. I have, therefore,



viii PREFACE TO THE SEVENTH EDITION.
avoided controverted points of law and history. as much
as possible, and where it was not possible to avoid theIFl, I
have stated what seemed to me the soundest conclusion,
without attempting to defend it.

The original edition was in the main founded on the
works of Ortolan, Ducaurroy, and Puchta. In subseque.nt
editions I was greatly aided by the elaborate cor¥1menta.r1es
of Demangeat, to which those who wish to find in the ¢ In-
stitutes ’ something more than an elementary work may be
confidently referred. Lastly, I have derived assistance,
which it is impossible to acknowledge too freely, from
Mr. Poste’s learned edition of ¢ Gaius,’ and from Mr.
Hunter'’s admirable and exhaustive work on ‘Roman
Law’; while in revising the translation, I have had the
great advantage of cousulting the careful and accurate
translation of Messrs. Abdy and Walker.

The text adopted is, with few variations, that of

Huschke (Leipzig, 1868).

INTRODUCTION.

1. THE legislation of Justinian belongs to the latest period of
the history of Roman law, During the long space of Object of the
preceding eenturies the law had undergone as many Jntroduction.
changes as the State itself. The Institutes of Justinjan embody
principles and ideas of law which had been the slow growth of
ages, and which, dating their origin back to the first beginning of
the Roman people, had been only gradually unfolded, modified,
and matured. Tt is as impossible to understand the Institutes,
without having a slight knowledge of the position the work
occupies in the history of Roman law, as it is to understand the
history of the Eastern Empire without having studied that of the
Western Empire and of the Republic. Many, also, of the leading
principles of Roman law contained in the Institutes are unfamiliar
to the English reader, and though they may be learned by a perusal
of the work itself, the reader, to whom the subject is new, may be
glad to anticipate the study of details by having placed before him
a general sketch of the part of law on which he is about to enter.
It is pruposed, therefore, in this Introduction, to give first an out-
line of the history of Roman law, and then an outline of Roman
private law. Each, however, will only be given with the very
moderate degree of fulness proper to a sketch intended to be
merely a preliminary to the study of the Institutes.

HISTORY OF ROMAN LAW.

2. However obscure may be the history of early Rome, we
cannot doubt that Roman citizens were, from a very History of
early period, composed of two distinct bodies, the early Kome.
populus and the plebs, of which the first alone origi- The Populus.
nally possessed all political- power, and the members of which
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were bound together by peculiar religious ties. Nor can we have
any reasonable doubt about the general features of the constitution
of the populus. Whatever may have been their origin, it con-
sisted of three tribes. Each tribe was divided into ten curie, and
each curia into ten decuriee ; another name for a decuria was a
gens, and it included a great number of distinet families, united
by having common sacred rites, and bearing a common name. In
theony, at least, the members of the same gens were descended
from a common ancestor, and the families of the gens were sub-
divisions of the same ancestral stock, but both individuals and
groups were occasionally admitted from outside. A pure unspotted
pedigree was claimed by every member of a gens,* and there was
a theoretical equality among all the members of the whole tribe.
The heads of the ditferent families in these gentes met together in
a great council, called the council of the curies (comitia curiata)
A smaller body of three hundred, answering in number to the
gentes in each of the three tribes, and called the Senate, was
charged witk the office of initiating the more important questions
submitted to the great council; and a king, nominated by the
senate, but chosen by the curies,t presided over the whole body,
and was charged with the functions of executive government. ‘
3. The populus was also bound together by strong religious
Religious  ties.  The religion of Rome was intimately connected
Sysiem. with the eivil polity. The heads of religion were not
a priestly caste, but were citizens, in all other respects like their
fellows, except that they were invested with peculiar sacred offices.
The king was at the head of the religious body ; and beneath him
were augurs and other functionaries of the ceremonies of religion,
The whole body of the populus had a place in the religious system
?f the State. The mere fact of birth in one of the familie form-
ing part of a gens gave admittance to a sacred circle which was
closed to all besides. Those in this circle were surrounded by
religious ceremonies from their cradle to their grave. Every im-
portant act of their life was sanctioned by solemn rites, Every
division and subdivision of the State to which they belonged had

) * Gentiles sunt, qui inter se eodem nomine sunt; non est satis - qrui ab
mge‘nm'a oriundi sunt; ne id quidem satis est: quorum majorum nemo
servitulem servivil: abest etiam nunc: qui capite non sunt deminuti,—
Cicrro, Topie. 6.

t Quirites, regem create ; ita Patribus visum est.—Liv. i. 17, Mommsen
argues from the m&!ogy of the mode in which the magistrates who replaced
the king were appointed, that the king must have bean nominated by his
predecessor (Hist. Rome, Dickson's Trans., i. '65)
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its own peculiar sacred ceremonies. The individual, the family,
the gens, were all under the guardianship of their respective tute-
lary deities. Every locality with which they were familiar was
sacred to some patron god. The calendar was marked out by the
services of religion ; the pleasure of the gods arranged the times
of business and leisure; and a constantly superintending Provi-
dence watched over the councils of the State, and showed, by signs
which the wise could understand, approval of, or displeasure at, all
that was undertaken.

4. By the side of this associated body there was another ele-
ment of the State, occupying a position very different The Plebs
from that which was oceupied by this privileged com- ’
munity. The plebs was probably formed by the inhabitants of
conquered towns being brought to Rome, by the influx of voluntary
gettlers, and by freedom being accorded to slaves.* The plebeians
were in a position of dependence on the king or on members of
the populus, and were, as strangers, outside the political circle of
members of the gentes. They belonged to no gens, had no place -
in the comitia, noshare in the legislative or executive government:
as little had they any share in the jus sacrum. They were as much
excluded from the pale of the peculiar divine law as from that of
the peculiar public law of the ruling body. Even the Servian
constitution, and the formation of the thirty local tribes, laid the
foundation of future change, rather than altered in early times the
basis on which existing institutions were founded. The centuries
opened to the plebs a door to political power by making the two
orders meet on the common ground of a graduated scale of pro-
perty; and the constitution of the thirty tribes marked off the
inhabitants of the town and country into small local divisions, in
the comitia of which the plebs had of course the preponderance,
if it is to be supposed that the tribes had any recognised comitia
before the institution of tribunes at the beginning of the Republi-
can period. But though the comitia centuriata took away ulti-
mately almost all political power from the comitia curiata, still
the old relations of the different members of the body politic
remained, in theory at least, long unimpaired. The curies alone
could give the religious sanction which was indispensable to the
validity of the resolutions of the centuries, and the plebs was as
much as ever excluded from admission into the body of the popu-

# Mommsen considers that the plebeians were simply the clientes, looked
ab as deprived of political rights ( Hist. Rome, Dickson’s Trans., i 80).
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lus, fenced round with its impassable wall of religious privileges,
although the plebs and the populus were governed for the most
part by the same rules of private law.

5. There could be very little direct law-making, except o meet
Legisiation in tMpOTary emergencies, in such a community as early
early Rome.  Rome. What laws were made, were first proposed,
arranged, and determined on by the Senate, under the guidance of
its chief magistrate, the king, and then submitted to the highest
source of power, the comitia curiata. After the institution of
the centuries, the comitia centuriata gradually succeeded to the
political power of the curiata, and the curies only met to give a
formal religious sanction to the resolutions of the centuries. The
king published regulations on matters that fell exclusively within
his province as pontifex mazimus, and a collection of these leges
reguce, which were probably nothing more than by-laws for the
conduct of religious ceremonies, was made, or said to be made,
by Papirius, who lived in the time of Tarquinius Superbus*

6. The king was the supreme judge in all cases, But if, in
a criminal trial, the accused was a member of the
populus, he eould appeal from the king to the comitia
curiata. If the accused was a plebeian, he had no tribunal to
which he could appeal, until, shortly after the expulsion of the
kings, the Valerian laws (8.c. 508) transferred appeals to the comitia
centuriata, of which the plebs formed a part. Civil causes were
decided by the king in his quality of pontifex mazimus or by the
subordinate pontifices acting under him, as all the private law of
the populus was so mixed up with the sacred law, that it was part
of the duty of a pontifex to know and guard its provisions.t

7. After the expulsion of the kings the plebeians were admit~

ted to the comitia curiata and the Senate, and were
ﬁ;’;ﬁ‘;}‘t;’{;}l’f allowed, within limits which practically were very
ﬂ«ﬁm.«zf narrow, to form gentes of their own.] But the old
antagonism remained, and the struggle between the
plebs and the populus became gradually more and more serious.
Besides the right of appeal to the centuries secured by the lex

Judges.

# There is no reason to doubt that Papirius was a real person (Dionys.
ii. 88). But when Pomponius speaks of his collection as the jus ¢ivile Papi-
rianum (D. i. 2. 2. 2), he probably uses the term not with reference to the
real work of Papirius, but to a work composed towards the end of the re-
public by Graniug Flaccus, De Jure Papiriano (D. 1. 16. 144).

tD.i. 2. 2. 6.

t Mommsen, Hist. Rome (Dickson’s Trans.), i. 267.
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Valeria in every case when a citizen was condemned to death, the
secession to the Aventine in B.c. 493 wrung from the patres the
extinetion of existing debts, and the creation of tribunes, at first
two in number, then five, and afterwards ten, to defend the plebs.
These champions of the lower order of the State gave great addi-
tional importance and a new character, or perhaps a beginning,
to the comitia iributa, which now had to elect magistrates, who
were protected themselves by a sacred character, and were specially
commissioned to maintain the interest of their fellow-tribesmen.
But the plebs had to struggle with an evil which no partial reme-
dies could meet. There was no body of laws to which they could
appeal in case they were wronged. The whole administration of
the laws was in the hands of the patricians, and there was no ap-
peal from the decision of the magistrate except in cases where life
was at stake, or unless the injury, inflicted by wilful perversion of
the law, was greatenough, asin the memorable instance of Virginia,
to rouse the wronged to the redress of physical force. Many of
the rights which theoretically belonged to the plebeians as having
the same private law with the populus, were practically denied
them. At last, a successful revolution enabled the plebs to insist
on a changed form of political government, which might open the
door of power and office to the members of their own body, and
supply a machinery for the preparation of a fixed and permanent
body of law. The Decemvirate, superseding and incorporating
into itself every other magistracy, and composed of an equal
number of patricians and plebeians, was formed (B.c. 451) for the
purpose of collecting and embodying in the shape of written law
all those portions of the customary law which it was most essential
for the due administration of justice to place on an indisput-
able footing, and publish for the benefit of the whole body of
citizens.

8. The lavish praises bestowed on the laws of the Twelve
Tables by the later writers of Rome, and the story of ,, . -
the deputation sent to learn the laws of Greece, would Zables. n.c.
give us an idea of a very different body of laws from ***
that which these Tables actually presented. We should expect to
find a systematic exposition of Roman public and private law as
it existed in the times previous to the Gallic invasion; and to
find, also, that the whole body of law was at least coloured by
the infusion of a foreign element. We should naturally think
that there was something new and original in a legislation which
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Cicero considers as almost the perfection of human wisdom.*
The fragments of the Twelve Tables which remain to us show how
erroneous are these conceptions of their contents. There is nothing
whatsoever which we can decidedly pronounce to be borrowed
from a foreign origin, except possibly some provisions respecting
the law of funerals, taken from the laws of Solon. These Tables
contained, for the most part, short enunciations of those points of
law which the conduct of the affairs of daily life required to be
settled and publicly announced. The law had existed before, but
in a floating, vague, traditionary shape, only some very few laws
having been engraved on tablets and publicly displayed. The
Twelve Tables left to the decision of the magistrate, and the
interpretation of those skilled in law, the application and exposi-
tion of these principles; they also left many parts of the custo-
mary law wholly untouched on. But what the exigencies of the
time required deciding, they decided; and they laid a firm foun-
dation on which the structure of private law would rest for the
future. It is not difficult to understand how this was esteemed so
great a gain to the large body of the citizens, that these laws were
spoken of by the ancients as the creations of a new legislation.
The following are the chief provisions of the Twelve Tables, so
far as they are known.}+—1. The First Table related to the pro-
ecedings in a civil suit. If the person summoned before the
magistrate would not come, he was to be forced to go, but for an
old or sick man & beast of burden was to be provided. If the
adversaries could agree on the way, they were to be allowed to do
so. If not, the statements of both were to be heard before midday
in the Comitium or the Forum, and then, after midday, the magis-
trate was to adjudge the thing, but every process was to be stopped
atsunset. 2. The Second Table fixed the amount to be deposited
in the action by wager, and provided that the affair might be put
off if necessary, as if, among other things, the judge or arbiter
appointed by the magistrate wasill; and pointed out how witnesses
might be summoned. 3. The Third Table was apparently made
in favour of debtors, for though it left them ultimately at the
mercy of the creditor, it gave them new means of averting their

® See especially De Orat. i. 48, 44.

t This surumary is taken from the arrangement of the supposed contents
of the Twelve Tables adopted by Ortolan ; but in many points, and especially
in the assignment to & particular Table of & fragment, this arrangement ig
necessarily conjectural
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fate. They were S0 have thirty days before any steps could be

taken against them on a debt confessed or decided to be due.

They might then be brought before a magistrate, and unless pay-

ment was made or a surety (vindex) found, the creditor might

put them in irons, but not of more than fifteen pounds weight,

and must give them a pound of flour a day. This could last for

sixty days only, and the debtor had meanwhile to be produced

before the magistrate to show he was alive; and notice of the

amount of the debt must be given on three market-days by the

creditor, so that an opportunity of ransoming the debtor wight be

given. Then, but not till then, the debtor was at the mercy of
the creditor, who could sell him as a slave beyond the Tiber or kill

him, and if there were several creditors, they might hew him in

pieces, and although any of them took a part of his body larger
in proportion than his claim, he was not to be punished. 4. The
Fourth Table referred to the father of the family, who was bidden
to destroy deformed children, and whose absolute power over the
life and likerty of his children was established, while it was pro-
vided that if he sold his son three times, the son should be freed
from his power. 5. The Fifth Table related to inheritances and
tutorships. Women were to be in perpetual tutorship, except the
vestal virgins. As a man disposed by testament, so was the law
to be; but if he died intestate, and without a suus heres, his
nearest agnati, or, in default of agnati, the gentiles, were to take.
In default of appointment by testament, the agnati were to be
tutors, and have the custody of madmen who had no curators.
6. The Sixth Table referred to ownership, and provided that the
words spoken in the solemn form of transfer, a nexum or man-
cipiwm, should be held binding; that he who denied them should
pay double ; that two years’ possession for immoveables, and one
for moveables, should be the time necessary for usucapion, and
that a year should suffice for the usucapion of a wife by her
husband, unless she absented herself for three consecutive nights
in the time; that no one not 8 Roman citizen should acquire by
usucapion ; and that materials built into a house should not be
rectaimed by their owner, at least until the building was taken or
fell down. The property in a thing sold was not to pass to the
purchaser until the vendor was satisfied. The fictitious suit for
the transfer of property called in jure cessio, and mancipation
were confirmed. 7. The Seventh Table contained provisions a8
to buildings and plots of land, as to the width of way to be leit,



i
i
|
.
I
i

xvi INTRODUCTION.

as to overhanging trees, and so forth; and in case of disputes as
to boundaries, the magistrate was to appoint arbitrators, 8. The
Eighth Table dealt with delicts. It prescribed capital punishment
for libellous songs and outrages. A limb was to be given for a
limb, three hundred asses for the breaking of a bone of a free
man, and one hundred and fifty for the breaking of a bone of a
slave; for an injury or minor outrage, twenty-five asses ; a four-
footed beast doing injury might be given up to whomsoever it
injured, in lieu of compensation. The nocturnal devastation of
crops or the incendiarism of a building was punished with death.
Theft, if the thief was caught red-handed, was to be punished by
the thief, if a freeman, being beaten and given over to the person
robbed, and, if a slave, by his being beaten and thrown from the
Tarpeian Rock ; while various other provisions were made as to
theft, fixing minor penalties, where the circumstances were not so
grave. The rate of interest was fixed at one per cent. per month
(centesime usurce), and the usurer who exceeded this was to be
fined quadruple. The false witness was to be thrown from the
Rock, and the witness in a solemn form who refused his testimony
was to be infamous; and the enchanter and poisoner were to be
punished capitally. 9. The Ninth Table related to public law,
and provided that there were to be no privilegia, or laws affecting
individuals only ; that the centuries alone could pronounce capital
sentence; that the judge or arbiter taking a bribe should be
punishable capitally ; that there should be an appeal to the people
from every penal sentence; and that death should be the punish-
ment of leaguing with, or handing over a citizen to, the enemy.
10. The Tenth Table related to funerals, limiting the ceremonies
and display attending them. 11. The Eleventh Table prohibited
the marriage of patricians and plebeians; and 12. The Twelfth
Table had reference to some miscellaneous matters; as that a
slave who had done an injury might be abandoned to the person
injured, in lieu of compensation. The seizure of anything belong-
ing to the debtor (pignoris capio) was permitted when the debt
had been contracted, or the sum due was to be expended, for
sacrificial purposes.

It will be observed that the Twelve Tables recognise four of
the actions of law, the nature of which will be noticed in a later
part of the Introduction, viz.,, sacramentum, judicis postulatio
(in the shape of the arbitration to be given to settle boundaries),
manus injectio, and pignoris capio. They further recognise the
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distinction botween the magistrate and the juder, which was the
characteristic feature of Roman procedure; and probably these
actions of law and this distinction between the judge and the
magistrate date from a time much =arlier than the Twelve Tables.
Most, too, of the characteristic points of Roman civil law are to
be found in the Twelve Tables. The patria potestas, usucapion,
tutelage, testamentary and intestate succession, the nezum, man-
cipatio, all are enforced, and evidently formed part of the ancient
customary law of Rome.

9. The Decemnvirate was nominally intended to be a means of
removing, as far as was then thought possible, the )
political distinction between the orders. How little Z;ﬁ;ﬂ;ﬂ;:h
the object was really accomplished is notorious. Al- 21'0"1 equality

. . N y the Plebs.
though half the deeemvirs were plebeians, the suppres-
sion of the meetings of the comilia tributa,and the loss of tribunes,
were poorly compensated by the presence of magistrates who acted
in conjunction with patricians, and readily yielded defcrence to
their colleagues. Besides, the Two Tables added in the year of
the second Decemvirate contained provisions which later writers
considered manifestly unjust ; * and we have seen that, among
other things, they expressly refused the connubium to the plebs.
The Twelve Tables, as fixing and proclaiming the law, were un-
doubtedly a source of great strength to the plebeians, and enabled
them to maintain a much more secure position in their future
strugoles; but the Duecemvirate, regarded as a crisis in their
political liistory, was certainly unfavourable to them. Nothing
shows more completely that this was so than the progress they
made immediately after the downfall of Appius Claudius and his
colleagues. The laws of Horatius and Valerius not only forbad
the constitution of any magistracy from which there should be no
appeal, but provided that the ordinances of the comitia tributa
should, if sanctioned by the senate and the curies, be binding on
all Roman citizens; and in B.C. 444, only four ycars after the
abolition of the Deccmvirate, the Canuleian law gave the connu-
biwm to the plebs, and the marriage of a patrician with a plebeian
was no longer forbidden by law.  This change was lmportant, not
only as removing a distinetion mortifying to many individuals and
emburrassing many of the relations of private lile, but as breaking
through one of the barricrs which the jus secrum had hitherto

* Crc. De Rep. ii. 87
h
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interposed in the way of the plebs.* The obstacle of a religious
disqualification was the reason generally assigned by the populus
for the exclusion of plebeians from public offices ; + and it was a
great step towards political equality that the objection urged to
marriages between the two orders—that it would disturb the sacra
of the gentes—shonld be overcome. The advance of the plebs to
political equality was, however, very slow; and it was not until
a century and a half had elapsed from the passing of the Canuleian
law that the two orders were placed on an equal footing, We
may take the year B.Cc. 287, the date of the lex Hortensia, as
the period when we can first pronounce that the distinction of the
two orders was really done away. When that law had been
passed, the plebeian had a full share in the jus publicum and the
Jus sacrum. The ordinances of the comitia ¢ributa required no
confirmation of the curies, no sanction of the senate; they were
binding on the whole Roman people directly they were passed.
The equality between the two orders was so complete that the
plebeian could become consul, censor, prator, curule mdile; he
could enter the senate, he could administer justice; he was
excluded from none of the privileges of the jus sacrum ; e could
become pontifcx and augur; and though he could not of course
take part in any of the sacra belonging to particular gentes, go
through certain religious ceremonies, or be engaged in the service
of particular gods, these exceptions did not lower his political
position. As far as the history of law is concerned, we may
henceforward lose sight of the distinction between plebeian and
patrician.

10. From the writings of the later jurists, and especially from
those of Gaius and Cicero, and from the fragments of
the Twelve Tables that have come down to us, we can
collect the essential features of the private law of Rome in its
fmrliest period, before a general advance in civilisation had modified
it. This early law, which rested on custom as its foundation, and
the elements of which, except so far as appeared in the laws o’f the
Twelve Tables, were only known by tradition, was called in sub-
sequent times the jus civile, the peculiar law of the Roman State,
The history of Roman law is the history of the changes introduced

The jus civile.

* Ideogque decemviros connubs; iremsi ¢
roque um diremisse, ne tncerta prole auspici
" icia
turbarentur.—Lav. iv. 6. ’ g ?
t1 n!erraganti tribuno, cur plebeium consulem fieri non oporteret? . . .
respondit, g+ad nemo pleboius auspicia haberet.—Lav. iv. 6.
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into this law, of the additions made to it, and of the method

adopted in the process. The notion of a body of customary law,

in part unwritten, which was not abrogated, but was evaded or

amplified by persons acting under the ideas of later times, is the

notion whicl, above all others, must be embraced elearly by any

one who wislies to understand Roman law. The jus civile must
always be taken as the starting point, and in tracing the history
of the later law we have always to trace how, while the jus civile
still remained in force, the law was made to suit the requirements
of different periods by evading or adding to the jus civile. It was
only in the later days of the Empire that the Jjus civile began to
be swept away. When we come to speak of the contents of Roman
private law, we shall have occasion to notice what were the leading
features of the jus civile. We need not at present do more than
say that,when a student of Roman law has made himself acquainted
with its elementary doctrines, lie will find that the chief of these
peculiar prineiples, dating from an unknown antiquity, and affect-
ing the whole body of later jurisprudence, are those which determine
the position of a father of a family, the succession to his estate, and
the contracts and actions relating to the chief possessions of an
agricultural propuietor.

11. The conyuest of Italy and the gradual spread of Roman
conquest materially altered the character of the legal conguest or
system. A branch of law almost entirely new sprang ftaly.
up, which determined the ditferent relations in which the con-
quered cities and nations were to stand with reference to Rome
itself. As a gencral rule, and as compared with other nations of
antiquity, Rome governed those whom she had vanquished with
wisdom and moderation. Particular governors, indeed, abused
their power ; but the policy of the State was not a severe one,
and Rome connected herself with her subject allies by conceding
them privileges proportionate to their importance or their ser-
vices The jus Latinum and the jus Italicum are terms familiar
to all readers of Roman history. The first expressed that, with
various degrees of completeness, the rights of Roman citizenship
were accorded to the inhabitants of different towns, some having
the commercium only, some also the connubium ; but after the
Social War (B.c. 90), the lez Julia (BC. 90) and the lex
Plautia (B.c. 89) gave the full rights of citizenship to Italy
below the Po, and the Italians were distributed among the thirty-
five tribes. The jus Italicum expressed a certain amount of
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municipal independence and exemption from taxation, attached to
the ditferent places on which the right was bestowed. The citizens
of some particular places in Italy above the Po and in the provinces
possussed what was termed Latinitas, i.e. the status of beine a
Latin,and those possessing Latinitas were termed Latinicolonia:ii.
They had the commercium, but not the connubium, and therefore
their children were not in their power, and they could not vote for
or fill public offices ; and the jus Italicum was attached to certain
privileged citics; but the provinces generally had no participation
in eitherright. They were subject to a proconsul or proprator
paid taxes to the treasury of Rome, and had as much of the law ofy
Rome imposed upon them, and were made to conform as nearly to
Roman politieal notions, as their conquerors considered expedient.*
12. But the contact of Rome with foreign nations produced a
S fnnch mof'e 1'un?urkable effeet on Rowman law than the
Ttomin Law  introduction of a new branch of law reculating the
'I“I"lf‘[;r‘s’" position of subject nations. It wrought, o:at lea.s? con-
tributed largely to work, a revolution in the legal
notions of the Roman people. It forced them to compart other
systems with theirown.  In the language of the jurists, it brought
the jus yentium, that is, the law ascertained to obtain generally in
other natious, side by side with the jus civile, the old law of Rome.
The pretor peregrinus, who was appointed (B.c. 246) to ad-
judgre suits in which persons who were not citizens were parties
could not bind strangers within the narrow and technical limit,s'
in which Romauns were accustomed to move. Many of the most
important parts of Roman law were such that their provisions
could not be extended to any but citizens. No one, for instance
except a citizen, could have the peculiar ownership termed domi:
niwm ez jure Quiritium. But when justice and reason pronounced
a stranger to be an owner, it was impossible for a prator not to
recognise an ownership different from that which a citizen would
claim; and what magistrates were obliged to do in the case of
strangers, the requirements of advauecing civilisation soon induced
them to do in the case of citizens. They recognised and save
effect to principles ditferent from those of the municipal law of
Rome. This municipal law remained in force wherever its pro-
visions could give all that was required to do substantial justice;
but when they coulil not, the prator appealed to a wider la.nv, and’

*See WARNK@NIG, Iist. du droit romain ccterne, p. 70, SAv
) , . Y . 70.  SAvigNY, Ge-
schichte d. rom. Rechls, vol. i. ch. 2. ‘¥ '
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sought in the principles of equity a remedy for the deficiencies of
the jus ctvile. He pronounced decrees (edicta), laying down the
law as he conceived it ought to be, if it was to regulate aright
the case before bim,  In process of time it became the custom for
the prator to collect into one edictum the rules on which he in-
tended to aet during his tenure of office, and to publish them on
a tablet (3w albo) at the commencement of his official year. 'The
edict, put forward at the beginning of the year of office, and
running on from one prator to another, was termed the edictum
perpetuwm. How much the prastor was aided in the formation
of a broader and more comprehensive system of law by a change
in the form of actions, will appear when we come to speak of the
system of civil process. By degrees such a system was introduced
and fully established, and the jus honorarium, the law of the
praetors ® (qui honores gercbant), was spoken of as having a dis-
tinet place by the side, and as the complement, of the jus civile.
The preetors gave the formula of an action to the judge. For
many centuries senators alone were judges until the
lex Sempronia (B.c. 123) took away the right of
being judges from the senators, and gave it to the knights.
After a serics of contests the right was shared by the two orders,
and extended even to persons of inferior rank, so that the 300
of the senatorial times had become 4000 by the time of Augustus
Besides the judges placed on the annual list (in albo relati) there
were the recuperatores, who at first were appointed to determine
causes to which peregrini were parties, but at a later period had
jurisdiction in the causes of citizens. They were taken from every
rank for the special oceasion, sat three or more together, and were
used in cases requiring despatch. And there were also the
centumuviri, taken so many from each tribe, and who judged of
cases of status, Quiritary property, and testamentary and intestate

The judges.

succession.
13. The progress of law was also much facilitated by the

growth of a body of men termed juris consultt OF The juris prw-
juris prudentes, men who studied the forms and, in dentes,

time, the principles of law, and expounded them for the benefit
of their friends and dependents. They were generally among
the first men of the State, and the employment was considered
anatural part of a life of public service and magisterial honours.

* The term also included the edicts of the wmdiles, who issued decrees in
matters that came specially within their province,
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In the earlier times of the republic the patricians alone knew the
days on which it was or was not lawful to transact legal business
and the forms in whieh actions were to be brought. The story ot"
the publishing of a collection of these forms, and of a list of the
days on which business could be transacted, by Cneius Flavius,is
familiar toall readers of Livy.* But although toa certain exte’nt.
the study of the law became open to all, whetlier patricians or
plebeians, yet itdoesnot seem to have been ever undertaken except
by men of eminence. Such men used to instruct and protect the
persons who sought their advice, explain the steps necessary for
the successful conduct of an action, and write out the necessary
forms.t They gave answers when asked as to the law on a par-
ticular point; and though they professed only to interpret the
Twelve Tables, not to make laws, their notion of interpretation
was so wide that it included whatever could be brought within the
spirit of anything which the Twelve Tables enacted. Such answers
(responsa) were of course of no legal authority ; but as the sage
would frequently accompany his client? (as the questioner was
called) before the magistrate, and announce his opinion, it had
frequently all the effect upon the magistrate which a ;)ositive
enactment would have had, and thus the responsa prudentum
came to be enumerated among the direct sources of law. The
names of some of these sages have been handed down tous. Cato
the censor, and Severus Sulpicius, the contemporary of Cicero, are
those otherwise best known to us.§ In the latter days of)the
rf:public the juris prudentes were men acquainted with some por-
tlon~ at least of Greek philosophy, men of learning and general
cult.xvation ; and it is not difficult to understand how powerfully
their authority, acting almost directly on judicial decisions, must
have contributed tothe change which the law underwent, to’wards
the end of the republic.
14. By far the most important addition to the system of
The law of Roman law which the jurists introduced from Greek
nafure.  philosophy, was the conception of the lex naturc.
We learn from the writings of Cicero whence this conception

* Liv. ix. 46,
) 45* The duty of a jurisprudent was respondere, agere, cavere.—Clc. de Orat,
t Clienti promere jura.—Hor. Epist. Bk. il Ep.i. 104. Clicns weans
literally * o listener’.
§ Ginso, viii. 8L
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came, and what was understood by it.* It came from the Stoics,
and especially from Chrysippus. By natura, for which Cicero
sometimes substitutes snundus, was meant the universe of things,
and this universe the Stoics declared to be guided by reason.
But as reason is thus a directive power, forbidding and enjoining,
itis called law (lex est ratio swmma insita tn natura, quce jubet ea
qua facienda sunt, prohibetque contraria). But nature is with
the Stoics botl an active and a passive principle, and there is no
source of the law of nature beyond natureitself. By lex nature,
therefore, was meant primarily the determining force of the uni-
verse, a force inherent in the universe by its constitution (lex est
nature vis). But man has reason, and as reason cannot be two-
fold, the ratio of the universe must be the same as the ratio of
man, and the lez nature will be the law by which the actions of
man are to be guided, as well as the law directing the universe.
Virtue, or moral excellence, may be described as living in accord-
ance with reason, or with the law of the universe. These notions
worked themselves into Roman law, and the practical shape they
took was that morality, so far as it could come within the scope
of judges, was regarded as enjoined by law. 'The jurists did not
draw any sharp line between law and morality. Asthe lez naturce
was a lex, it must have a place in the law of Rome. The prator
considered himself bound to arrange his decisions so that no
strong moral claims should be disregarded. He had to give etfect
to the lex nature, not only because it was morally right to do so,
but also because the lez nature was a lex. When a rigid adhe-
rence to the doctrines of the jus civile threatened to do a moral
wrong, and produce a result that was not equitable, there the lex
nature was supposed to operate, and the prator, in accordince
with its dictates, provided aremedy by means of the pliant forms
of the pratorian actions. Gradually the cases, as well as the
modes in which he would thus interfere, grew more and more cer-
tain and recognised, and thus a body of equitable principles was
introduced into Roman law. The two great agents in modifying
and extending the old, rigid, narrow system of the jus civile were
thus the jus gentiwm and the lex nature ; that is, generalisations
from the legal systems of other nations, and morality looked on
according to the philosophy of the Stoics as sanctioned by a law.

* The most important passages in Cicero with reference to the lez natura
are De Leg. i. 6-12; De Nat. Deor. 1. 14, ii. 14. 31; De Fin. iv. 7. The
expressions used in the text are from De Leg. i. 6.
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.But as, on the one hand. the generalisations from experience had
}n themselves no binding force, and as, on the other, the best
index to ascertain what morality commanded was to ex:unine the
contents of other legal systems, the jus genfiwm and the lex
nature were each the complement of the other, and were often
l.ooked on by the jurists as making one whole, to,which the term
Jus gentium was generally applied. *
15. The centuries met to decide questions of war and peace

e of anq to choose the higher magistrates ; but the la.w;

gisiwbion. which, after the lex Hortensia, were passed to etfect
u.ny'refll change in the body of Roman law, were almost all
plebiscita,  The comitia {rib=*s were recoonised as almost the
e.xclusive centre of legislative pow;’er; but in the later
times of the republic a continually increasing import,
ance was attached to the ordinances of the sena.t: Cfmi ;
says that it had been questioned whether the 3enatus;'0ns;l;ls
had the force of law.t Perhaps they had not exactly the forca
of law at any time under the republie, excepting when th ;
related to matters which it was the peculiar province of the sen:ty
to regulate; but they were probably of little less weivht tha.lf
enactinents recognised as constitutionally bbindinnr
‘ ' Tbe senate successfully maintained a claim * to ete::
cise a d.lspensmg power, and to release individuals from :)bediénce
to particular laws. It was generally able to reject a law, eithe
wholly or partly, by calling in the aid of relitri‘ous scru I(;S' an;
1t it added a clause to a law, the new porl:ionB of the la.Izv w’a.s a
bmd.ing as the old.§ In the shape of directions to particulals-
magistrates, it issued injunctions, of which the force was felt
by all those who were subject to the magistrate’s power; and
it made, we have reason to think, independent enactmen’t,s i
matters belonging to religion, police, and civil administration ang
perhaps even in matters of private law.| The senate com ;‘ised
the 11chest and most influential men in the State: the disrlf tio
of society attending the civil wars strengthened ,their inﬂuels)ncert
and the Ror{]ans of the days of Cicero were quite prepared foxi
:::1 51328 :vr}:ch the senate held, as a legislative body, under the

Plebiscita.

The Senate

* (S]ee AusTIv, Jurisprudence, Lect. xxx. and xxxi
+ Cicero mentions them among the sources of 1 . !
| aw.— Topie.
1 AscoN. Argum. in Cornel. (Oox'eH. p. 57). ope. &
§ Ascon. Enarratio Cornel. (Orell. p. 87),
| PucaTa, Instit. sec. 75.
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The growth of law during the time that elapsed between the
vromulgation of the Twelve Tables and the commenceinent of the
empire is marked not only by the abolition of the actions of law
aud the institution of pratorian actions, but by the developinent
of the law of obligations, the old conveyance of nexum having
expanded into, or been replaced by, verbal and literal contracts,
and real contracts being recognised where no form but the delivery
of the thing was required; and four forms of purely consensual
contracts being adimitted as part of the civil law; to all which the
prator constantly added cases in which he announced that he
would recognise and enforce an obligation. The pretor, too, pro-
tected and regulated possession as apart from ownership; and his
attention was bestowed on the ties of blood, the father being to
some extent restrained from disinheriting his children, and cog-
nati taking the place of gentiles in intestate suceession.

16. The first emperors were only the chicl magistrates of the
republic. Augustus and his immediate suceessors o, o

. . . . . mnperor.
united in their own persons all the highest offices of
the State. The imperiwm, or supremc command, was conferred
on them by the lex regia passed as a matter of form at the be-
ginning of their reign, and by which the later jurists supposed
that the people devolved on the emperor all their own right to
govern and to legislate.® The assumption of despotisin was veiled
under an adherence to republican forms; and, at any rate during
the first century of our era, the emperor always aftected to con-
sider himself as nothing more than the prenceps reipublicw:
Although we have instances, even in the time of Augustus, of
edicts intended to be binding by the mere authority of the
emperor, yet the people at first, and the senate afterwards, was
recognised as the primary source of law. By degrees the em-
peror usurped the sole legislative authority, either dictating to
the senate what it was to enact, or, in later times, enacting it
himself. The will of the prince came to have the force of law.}
Sometimes this will decided what the law should be by the pub-
lication of edicte pronounced by the emperor in his magisterial
capacity, or mandata, orders directed to particular officers, or
epistolw, addressed to individuals, or public bodies; sometimes by
decreta, or judicial sentences given by the emperor, which served
as precedents; at other times by rescripta, that is, answers given

+D.i4 1
+Inst. i. 2. 6 1 Quod principt placuil legis habet vigorem.




xxvi INTRODUCTION.

by the emperor to magistrates who requested his assistance in the
decision of doubtful points.

17. The people did not cease to make laws for a considerable
time after the commencement of the emnpire.* These
laws were, of course, really the creations of the em-
peror's will. Augustus, for instance, procured the sanction of
legislation to a series of measures which made a considerable in-
novation in private law. These measures were designed to re-
press and discourage the excesses and corruption of a demoralised
society. The lex Julia et Papia Poppea (a.D. 9), and others of
a similar character, attempted to restore virtue to private life by
a system of rewards and penalties, attached to the fulfilnent or
negrlect of family duties, and consisting chiefly in the taking away
of testamentary benefits from the unmarried and childless, and
giving them to those married with children, and, in default, to the
treasury. They failed in their object ; but the portion of law to
which they belonged, and especially that of testaments and
legacies, was considerably modified by their provisions. To the
time of Augustus also belongs the introduction of fideicommaissa
and codicils.

18. After the middle of the first century of our era, all legis-
lative enactments of which we know are senatuscon-
sulta. The election of magistrates was transferred to
the senate from the comitia,t and the senate was entrusted with
the cognisance of offences against the emperor and the State, and
the decision of appeals from inferior tribunals.} The later jurists
said that the senate was made to represent the whole people,
because the number of the citizens became too great to permit of
their acting as a political body.§ However historically false this
may be, it yet is so far true that the senate was, in the earlier
times of the empire, a body distinet from, and, in a certain very
limited degree, opposed to, the emperor. We have some few
memorable instances in Tacitus of senators who dared to speak
what they thought | and who showed that the senate was, in more
than name, a remnant of the republic. Gradually the very notion
of independent action died away, and the senate met merely to
adopt the will of its master.

Laws.

The Senate.

* Garus mentions a lex Claudia.—Garus, i 157,

t TaciT. Annal. i. 15.

{ Suer. Calig. 2. Nero, 17. Tacit. Annal. xiii. 44.

§ Inst. i. 2. 5. Pouronius in Dig.i. 2. 2. 9. Pucura, Inst. sec. 108,
|| Taciz. Hist, iv. 8,
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19. The edictum perpetuum, the annual edict of the pretor, as
oeing the written exposition of the jus honorarium,
was the subject of many of the treatises of the Ii¢freers
Roman jurists. In the time of Hadrian, a jurist of
great eminence, Salvius Julianus, was appeinted by the emperor
to draw up an edict, partly from existing edicts, partly according
to his own opinion of what was necessary, which should serve as
the guide and rule of all succeeding prastors. The edict which he
drew up, and to which the sanction of Hadrian gave the force
of law, was itself termed the edictum perpetuum, the word per-
peinum, instead of meaning, as before, that the edict ran on from
year to year, being used to express that the edict was permanent
and unchangeable. The different magistrates, who had to apply the
edict, would thenceforward use their own diseretion only when the
edict drawn up by Julianus did not serve as an express authority.

20. The writings of the jurists, the authority attached to
their decisions, and the admirable manner in which
they developed and arranged the law, formed the
most marked feature of the legal history of this period. Augustus
found the position which the great sages of the law held in
public opinion too important a one to be overlooked in his scheme
of government. He formally gave to their decisions the weight
which usage had in many instances given them already; and it
was enacted that their answers should be solicited and announced
in & formal manner, and given under the sanction of the emperor.
Hadrian decided that they should have the force of law, provided
the respondents all agreed in their answer; but, if they differed,
the judge was at liberty to adhere to whichever opinion he
preferred.* Among the eminent jurists of the days of Augustus
was Trebatius, whose opinion, as the Institutes tell us, was
specially asked by Augustus as to the propriety of admitting
codicils. Two others, of even higher authority, ..

.. by ools of
Antistius Labeo and Ateius Capito, represented in Labeoand
the same period two opposite modes of regarding law, Capite
and were the founders of schools which maintained and handea
down their respective opinions. Labeo, in whom a wider culture
had instilled a love of general principles, did not hesitate to
make such innovations as he conceived reason and philosophy
to require: Capito was distinguished by the fidelity with which

The jurists.

* Garos, i T,
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he adhered to the law as he had himself received it.* A
succession of jurists of greater or less renown divided them-
selves under the banners of these rival authorities. But the
schools of which Labeo and Capito were the first authors did not
derive their names from their founders. The one school was
termed Proculians, after Proculus, a distinguished follower of
Labeo ; the other Sabinians, after Sabinus, a follower of Capito.
Gaius, who informs us that he was a Sabinian, gives the differing
opinions of the two schools on many subtle questions of law. By
the labours of this succession of jurists, the law was moulded and
prepared until it came into the hands of the fve great luminaries
of Roman jurisprudence—Gaius, Papinian, Paul, Ulpiau, and
Modestinus, whose writings, as we shall see, were subsequently
made a distinet and special source of law.

21. Gaius, or Caius, as the name is sometimes written, was
probably born in the time of Hadrian, and wrote
under the Antoniues. Of his personal histo}y nothing
is known. He himself tells us that he was an adherent of the
school of Sabinus. Besides other works which he is known
or supposed to have written, he composed a treatise on the
edictum provinciale (the edict of the proconsul in the pro-
vinces) and a commentary on the Twelve Tables. But the work
by which he is best known to us is his Institutes. The dis-
covery of the manuseript of this work by Niebuhr in 1816 has
contributed greatly to the modern knowledge of Roman law.
The manuscript had been written over with the letters of St.
Jerome, and its existence was almost entirely unknown until
Nicbuhr brought it to light whife examining the contents of the
library of the Chapter at Verona. The Institutesof Gaius forined
the basis of those of Justinian, who has followed the order in
which Gaius treats his subject, and adopted his exposition of law,
so far as it was applicable to the times in whieh the Institutes of
Justinian were composed. The work of Gaius, therefore, showing
us what was common to the two periods, and also where the law
had changed, enables us to understand what the change was, and
what the law had really been at the time when its system was
most perfeet.

22. Amilianus Papinianus was the intimate friend of the

Gaius

* Atetus Capito in his, qua ei tradita fuerant, perseveradat. Labeo
mgenii qualitate el fiducia doctrina, qui et cateris operis supientia: operam
dederat, plurims fnnorare instituit —Dig. i, 2. . 47.
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Emperor Septimius Severus, and held under him the office of
pratorian preefect, which had now become equivalent
to that of supreme juidge. He probably accompanied
Severus into Britain, and was present at the emperor’s death at
York in A.D. 211. Severus commended his two sons, Geta and
Caracalla, to his care. Caracalla dismissed Papinian from his
office ; and, after his murder of Geta, is sald to have required
Papinian to compose his vindieation. Papinian refused, and was
executed by the orders of Caracalla. He was considered the first
and greatest of jurists, and every epithet which succeeding writers
could devise to express wisdom, learning, and eloquence, was
heaped on him in profusion. We kuow, from the Digest, of his
Books of Questions, Books of Auswers, and Books of Definitions.
The fragments of his works which we possess amply justify his

Papinian.

eminent reputatior.

23. Paul, Ulpian, and Modestinus are all said to have been
pupils of Papinian. Julius Paulus was a miember of
the imperial council and pratorian prwfect under
Alexander Scverus (A.D. 222). Besides numerous fragments in
the Digest, we possess his Recepta Sententiee, which was long
the chief source of law among the Visigoths in Spain. The most
celebrated of his works, which were very numerous,* was that Ad
Edictum in eighty books.

24. Domitius Ulpianus derived his origin, as he himself tells
us, from T'yre in Pheenicia.t He wrote several works
during the reigns of Septimius Severus and Caracalla,
and perished (a.p. 228) by the hands of the soldiers, who killed
him in the presence of the emperor, Alexander Severus. He was
pratorian prefect at the time of ‘his death, but the exact time
when lie was first appoiunted to the office is unknown, The Digest
contains a greater number of extracts from his writiugs than from
those of any jurist. Besides these extracts, we also possess frag-
ments of his composilion in twenty-nine titles, known by the name
of the Fragmenta Ulpiani.

95. Herennius Modestinus was the pupil of Ulpian as well
as of Papinian. He was a member of the imperial
council in the time of Alexander Severus, but hardly
auything is known of his history. Omne of the best known of his
writings is the Eccusationwm Libri. Wehave nothing remaining

aul.

Ulpian.

Modestinus.

* We kuow the names of more than seventy, embracing an extraordinary
variety of subjects. +D. 1 15 1. pr.
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of his composition except the extracts from his works given in
the Digest.

26. The influence of Christianity on Roman law was partly
Influence of  direct, partly indirect. The establishment of a hier-
Chritianity.  grchical rank, the power granted to religious corpora-
tions to hold property, the distinction between Christians and
hereties, affecting the civil position of the latter, the creation of
episcopal courts, and many other similar innovations, gave rise to
direet specific changes in the law. But its influence is cven more
remarkable in the changes which were suggested by its spirit,
rather than introduced as a necessary part of its system. To
the community whicl citizenship had bound together ® succeeded
another bound by the ties of a common religion. The tendency
of the changc was to remove the barriers which had forined a
part of the older condition of society. If we compare the Insti-
tutes of Justinian with those of Gaius, we find changes in the law
of marriage, in that of succession, and in many other branches of
law, in which it is not difficult to recognise the spirit of humanity
and reverence for natural ties, which Christianity had inspired.
The disposition to get rid of many of the more peculiar features
of the old Roman law, observable in the later legislation, was
partly indeed the fruit of secular causes; but it was also in a
great mcasure due to the alteration of thought and feeling to
which the new religion had given birth. But it was not only
the substauce of the law that was changed under the emperor.
The forms of procedure became different. Even under the formu-
lary system the magistrate had oceasionally, instead of sending
the trial of an action to the judex, disposed of it himself (cogmitio
extraordinaria). The practice grew more frequent as the cmpire
went on, and in A.D. 294 Diocletian ordered the presidents of the
provinees themselves to try all cases. The formulary system and
the exposition of the law by the preetors became a thing of the
past, and the law was altered Ly the enactments of the emperor,
and adwinistered directly by the magistrates.

27. Before we pass to the legislation of Justinian, we must
bestow a cursory notice on the etforts made by Theo-
dosius II. to determinc and arrange the law, and to

Theodosius 1.

which it was extended. Caracalla (A.n. 212) gave the citizenship to all
persous not slaves, who were then subjects of the empire, leaving it, how-
ever, possible, that slaves imperfectly manumitted after this date should hold
the place of Latini, not of cives,
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promote its study. With a view to keep alive and increase the
knowledge of law, he founded (in A.D. 425) a sehool of jurisprudence
at Constantinople. He and Valentinian also constituted the works
of the five great writers, Gaius, Papinian, Ulpian, Paul, and
Modestinus, into a source of law of the highest authority, enacting
by a constitution (‘ the Law of Citations’), published a.p. 426,
that the judge should always be bound by the opinion expressed
by the majority of these writers; if those among them who ex-
pressed an opinion on the point were equally divided, ‘the opinion
of Papinian was to prevail: if he was silent, the judge could use
his own discretion. In A.D. 438, Theodosius published his Code,
containing a collection of the constitutions of the emperors from
the time of Constantine. It was made on the model of two
earlier collections compiled by the jurists Gregorianus (a.D. 306)
and Hermogenianus (A.D. 365).

28. The emperor Justinian was of Gothic origin. His native
name was Uprauda, a word said to mean upright, and
thus to have found an equivalent in the Latin Jus-
tinianus. He was born at Taurisium in Bulgaria, about the year
A.D. 482, and having been adopted by his uncle, the Emperor
Justin, succeeded him as sole emperor in the year a.p. 527, He
died in A.D. 565, after an eventful reign of thirty-eight years.
Procopius, the secretary of his general Belisarius, has left us a
secret memoir of the times, which, if we may rely upon his
accuracy, would make us believe Justinian to have been a weak,
avaricious, rapacious tyrant. His court, wholly under the influence
of his wife Theodora, a degraded woman, whom he had raised from
the theatre to share his throne, was as corrupt as was customary in
the empire of the East. Justinian would never have been distin-
guished from among the long list of eastern emperors had it not
been for the victories of his generals and the legislation to which
he gave his name. The successes of Belisarius and Narses have
shed the splendour of military glory over hisreign. But his prin-
cipal claim to be remembered by posterity is his having directed
the execution of an undertaking which gave to Roman law a form
that fitted it to descend to the modern world.

29. In the year A.D. 528, Justinian issued instructions for the
compilation of & new code, which, founded on that of
Theodosius, and on the earlier codes on which that
code was based,* should embrace the imperial constitutions down

Justinian.

The first Code.

® Shortly before the tiine of Justinian, three attemupts had been made to
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to the date of its promulgation. The task was entrusted to a body
of ten commissioners, who completed their labours in the following
year, and in the month of April, 4p. 529, the emperor gave it hi:
sanction, and abolished all preceding collections.

30. In the December of the following year, Tribonian, who
had been one of the commission appointed to draw up
the code, and who had recommended himself to the
cmperor by the energy and ability he had shown, was instructed
In conjunetion with a body of coadjutors whom he selected to the:
number of sixteen, to make a selection from the writings of the
telderjurists, which should compreliend all that was most valuable
in them, and should form a compendious exposition of the law.
In spite of the foundation of schools of jurisprudence, of which
those of Rome, Constantinople, and Berytus were the most famous,
the knowledge which the lawyers of the time had of the writ,ings;
of the old jurists was exceedingly limited. Justinian wished not
only to promulgate a body of law which should not be too bulky
and voluiuinous for general use, but also to provide a work, the
study of which should form & necessary part of legal education.
The commissioners performed their task in the short space of three
years, and on the 30th of December, a.n. 533, the emperor gave
to the resuit of their labours the force of law. The compilation
termed Digesta, or Pandects, from its comprehensive charaeter,
was divided into fifty books, and was arranged on the model of,
the perpctual edict. Ulpian's work on the ediet had been a text-
book in the schools of jurisprudence, and probably it was this that
determined the commissioners to adopt a model * which has pre-
vented their work having anything like a scientific arrangement,
There are thirty-nine jurists from whose writings the Dingt con-
tains literal extracts, those from Ulpian and Paul constituting
about one half of the whole work.

31. The Digest was too vast a work, and also required for its
comprehension too great a previous knowledge of law
to ahnit of its being made the opening of a course oi:

The Digest.

The Institutes.

draw ap a body of law for the use of the western barbarians and their Roman
subjects. Thee were—the edict of Theodoric, king of the Ostrozoths (a.p
900); the Lex Romana Burgundiorum (a.p. 500); and the Lej: Roma;u;
Visigothorum (a.p. 506). 'These names are so well known tbat, it is perhaps
hardly proper to pass them over altogether ; but, as their assistance was nop;,
employed in the coustructinon of Justinian’s legislation, a detailed account of
them is unnccessary here.
* WARNR®NIG, llist. du droit romain, p. 182
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legal study. Justinian, therefore, determined to have an elemen-
tary work composed. He had declared his intention in the consti-
tution of Necember, 4.0. 530, in which he dirceted the compilation
of the Digest ; and Tribonian, in conjunction with Theophilus and
Dorotheus, respectively professors in the schools of Constantinople
and Berytus, were appointed to draw it up, and like the Digest it
became law on the 30th of December, A.. 533, This elementary
work is the Institutes. It was formed on the basis of the Institutes
of Gaius, alterations being made to bring it into harmony with
the Digest and Code. Theophilus, shortly atter the promulgation
of the Institutes, published a Greek paraphrase of the work, which
throws much light on many passages in the Latin, and which be-
came the sole form in which the Tnstitutes were known to the
Greeks of the East.

Tn the Eastern Empire the works compiled by order of
Justinian were only known by Greek paraphrases and abridg-
ments. From these there were made from time to time com-
pilations in which the constitutions of successive emperors were
inserted. Otherwise the knowledge of Roman law may be said to
have died out of the East altogether. In the West its fate was
different. Justinian in 554 ordered that his ditferent works should
be observed as the law of Ttaly. The inroads of the Lombards,
however, soon confined the sphere in which the provisions of an
emperor of the Rast could take etfect to Rome, Ravenna, and some
districts of the south and centre. Here the knowledge of the
legislation of Justinian never died out, until in the twellth century
there was established at Bologna a school of ecommentators (glos-
satores), who brought much learning, ingenuity, and industry to
the study of the old law, and whose labours formed the begiuning
of modern researches into the subject.*

32. There were still some points which had been debated by
the old jurists,and to whichtle legislation of Justinian gw. Fisty pe-
did not as yet furnish any answer. To determine these, clsions.
Justiniap published a book of Fifty Decisions; and as the Code
of the year 4.D. 529 was a very imperfect work, it was deter-
mined to revise that Code, and to incorporate the Fifty Deeisions
in the revised edition. Tribonian was appointed to superintend

®0f the Digest there is one manuscript of unknown antiquity, but cer-
tainly prior to the glossatores, which was found ay Pisa, and wns brought
thence to Florence, where it now is. Of the Institutes there is no manuscript
oI an earlier date than one of the “tenth century, known as the codex Bam.

bergensis.
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the undertaking, and in December, 4.p. 534, the new code, called
5:2 ',m,,,d I,he code '.rep.etitw preelectionis, received the f:)rce of
o Ofa.v:. '51‘;115 18 the code we now have ; the former
" , the .D. 529, was <.:arefully suppressed, and no trace of
it remains. The Code, which is divided into twelve bo ks, i
arranged nearly in the same manner as the Digest. o
33. But J.'ustinian could not endure that his h;win syste
The Novels. ti;%d the law should exclude him from la%v-iakﬁz
roforms be mc; r;a.l;motunced in the' Code ® that any legislative
published‘in t}fe ff:-mazt)', 2‘:;‘:; tm(ll'e ot o 'to o anould be
Novellee were afterwards publis}(:ad ;O:}f:ﬁg::: ﬁis.Jalr‘)Iany e
fgg, tl;etlast in“November, AD. 564. Altogether they al:;‘zi;: i
65 ; but no co ection of them seems to have been made ;
lifetime of Justinian. F o e
45, the yonn st Tﬁboniaz\’v: (;):a:}}:.em bear a later date than A.D,
34. The I‘nstitutes of Justinian, after a few general observa-
;j,',;‘;"g:,’;‘." . ltlons on the nature, the divisions, and the sources of
of the Inat S:ZI’] };;o:zt;d to_ treat, ﬁ;-st of persons, then of things,
. cessions to deceas i
gations, and lastly of actions, An arrangzmiir:c:sm;lzz::lyzt;n?:{::;

as possible will be ob i i i
e served in the following outline of Roman

ROMAN PRIVATE LAW.

The reac?er of Mr. Austin’s Treatise on the Province of Juri
Prudeuce will remember that he proposes, in the outline gi on
in the‘Appendix, to treat the subject of La:w by examinin gfli::
the science of General Jurisprudence, that is ’of the legal fc,)t' ,
and pr}nclples which enter into every system c,)f law; an?i sec ldolns
th.e science of Particular Law, that is, as he expiains it O‘nThy’
:;(:;ce of any suc}; S)lrlstem of Positive Law as now a.ctua’lly obe

3, or once actually obtained in a specifi ined
nation ’; and he. carefully distinguishes b::wee:xal:l):e ii::?: ei
gen-eral and particular jurisprudence and tlie science or scie .
which would tel.l us, not what law is, but what law ought to gces
) The Roman jurists made no approach to a division %t' the s:i)
ject so accurate and 8o exhaustive. It is their great merit, th-
real source of their value to modern Europe, that they appreh ’d ;
and elucidated the great leading principles and notiou:) Ef g::erf;l

*onst. de Emend. Cod. 4.
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jurisprudence; but they did not clearly distinguish between general
jurisprudence and the municipal law of Rome, or between law and
morality. As wehave said before, they assumed, on the authority
of Greek philosophy, that there ‘was a lex nature binding »n them
because it was a lex, and they endeavoured to work up the dictates
of this law and of the jus gentiwm together with the provisions of
the old jus civile into & whole. The Institutes of Gaius open
with & declaration that every system of law must contain the two
elements of general and municipal law; but in the Institutes of
Justinian there are prefixed two definitions taken from ;2. itions of
the writings of Ulpian; and, while the definitionsthem- justice and
‘selves illustrate the incxactness with which the jurists’ urisprudence.
determined the province of jurisprudence, the place assigned to
them in this compilation shows the utter want of anything like
philosophy in the age when the Institutes were written. The
first definition defines the moral virtue of justice by reference to
a legal term (jus), which it leaves unexplained: the second pro-
nounces jurisprudence to be the ‘ knowledge of things human and
divine, a phrase whiely, originally referring, perhaps, to the dis-
tinction between pontifical and secular law, has no general mean-
ing, except as a summary of the philosophy which thought that
law was the expression of a reason common to the universe and
toman. We can only treat the Roman notions of law and juris-
prudence historically, and ascertain what they were and whence
they came; we cannot make them fit into the more sccurate shapes
assigned to these general terms by the modern philosophy of law.
35, The preceding historical sketch will have sufficed to show
what were the sources of Roman law: (1) There was
. .. R . Sourcesof lazw.
the old jus civile, which mainly depended on custom
as its basis. (2) There were the judicial decisions of the pretors,
and the opinions of the juris prudentes, supplementing the jus
civile from the dictates of the lez nature and the jus gentium ;
and (3) There were positive enactments, which niay be divided
into leges, plebiscita, senatusconsulta, and announcements of the
will of the emperor.
36. The main legal term with which we have to start in
approaching Roman law is jus. The word is used to .
T . . . Jus, jura.
signify both the sum of rights and their corresponding
duties, sanctioned by law, and also any group, or any single one
of these rights. The law prescribes ditferent relations in which
the members of a State are to stand to things and to each other.
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The claim. protected by legal remedies, which each man has to
fmve any of these relations observed in his own ‘case
is a’nght; and as the right must be conceived to
b.elong to or reside in a person, we speak of a right being the
right of a person, e.g. my right to have that book your ri it to
hfwe that house (jus mewm, jus tuum). When W’e examife th
different rights established by law in a State, we find some of .
Rublic character, affecting individuals as memi}ers of a bodne , l'a
tlc‘; others of a private character, affecting individuals di{ega y
It is only of the private rights established by Roman law that vzle
now propose to speak ; and as rights are either richts which er.
sons have over things, or rights which person: have aga}i)ns;
,’,f‘,"""?-",}’ some other person or persons, we shall treat, first,

¢ sued of the mode in which the Roman law regarded per
sons ; then of the mode in which it regarded things; then of pthe-
rights it gave to persons against persons; zmdl,3 fastly of the
method by which the State enforced private rights when (iis uted
or disregarded, that is, the system of civil process. d

Rights.

I. PERSONS.

87. The Yvord persona had, in the usage of Roman law, a
Meaningof different meaning from that which we ordinarily ;a.t,-
:ﬁ: :ord per- tach to the word person. Whoever or whatever was

capable of having, and being subject to rights was a
persona. Slaves Were persone in the sense that t,hey were not
merely things, and they could go through some leral forms and
were entitled in later times to a certain amount of ]egal protection ;
'but a.lthough they are thus treated of under the law of persons i£
is chiefly their want of legal capacities that attracts attenti;n
Many persone, however, had no physical existence, The | :
clothed certain abstract conceptions with an existence a;ld attachzvg
to them t_he capability of having, and being subject to' rights. The
law, for instance, treated the State as a persona, ca,pable i."or ex-
ample, of owning land or slaves (ager publicus, servi z;ublici)
So3 a corporation, or an ecclesiastical institution, was a persona‘
quite apart from the individual persone who formed the one and,
ad'ministered the other. Even the fiscus, or imperial treasury, as
being the symbol of the abstract conception of the em v ’
claims, was spoken of as a persona. peror®

38. The technical term tor the position of an individual re-

T o g e A
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garded as a legal person was status, and the constitutive elements
of his status were liberty, citizenship, and membership Stattes
in a family. First, he must be free. A slave had no ’
rights. In the earlier days of Roman law, no one would have
conceived this to be unnatural. But philosophy, and
the study of morality, taught the later jurists that Freadom.
the condition of a slave was a violation of natural law. It was
not, however, necessary that the person should have been born
free (ingenuus); for the process of manumission placed the slave
in some degree on a level with the ingenuus by making him a
freedman (libertinus, or, if spoken of with reference to his patron,
libertus*). 1t depended on the mode and circumstance of his
manumission whether he became at once a Roman citizen ; but in
whatever way he was enfranchised he still owed certain duties to
his patron, and in certain cases his patron was his heir.

39. The second element of the status was citizenship. The

Roman notion of the State was that of a compact
privileged body separated off from the rest of the
world by the exclusive possession of certain public and private
rights. In the early times of Rome the cives, or members of the
State, were divided into two bodies of patres and plebeians, the
former of whom had a public and sacred law peculiar to themselves,
while they shared with the latter the system of private law.
Beyond the State all were Lostes and barbari. But as civilisation
advanced, the number of foreigners who resorted to Rome for
trade, or were otherwise brought into friendly relations with citi-
zens, was so gredt that they were looked upon as a distinet class,
that of peregrini. To be a citizen was thenceforward not to be a
peregrinus, the force of the one idea being brought out by the
prominence of its opposite. A peregrinus was subject to the jus
gentium ; citizens alone could claim the privileges of the jus
Quiritium. But when her conquests placed Rome in new and
varying relations with the nations of Italy,an intermediate position
between the citizen and the peregrinus was accorded to the more
privileged of the vanquished. Some of the rights of the citizen
were given to them, and some were withheld. These peculiar
rights of the citizen were summed up in the familiar term suffra-
giwm et honores, the right of voting and the capacity of holding
magisterial offices, and in the terms connubium and commercium.

Citizenship.

» The Latin for a freedinan was libertinus; but libertus Titit is the Latin
for the freedman of Titius.
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Connubiwn is a term which explains itself. The foundation of
the Roman family was a marriage according to the jus Quiritium,
and not to have the connubium was to be incapable of entering
into the Roman family system. In the word commercium were
included the power of holding property and making contracts
according to the Roman law, and also the testamenti factio, or the
power to make or witness a will, and to accept property under one.
By the jus Latinum and the jus Jtalicum various modifications of
the different rights implied in the civitas were granted. The jus
Latinwm gave private rights to individuals, the jus Italicum gave
public rights to towns. In some cases the jus Latinum gave the
connubiuwm and commercium ; in some only the latter, in many
only a portion of the latter, the testamenti factio, the power of
making, or taking under, a testament, being withheld. The Jus
Ttalicum gave certain favoured townsa free municipal constitution,
an immunity from dircet taxation, and made the soil subject to
Quiritarian ownership (see sec. 58). In the course of time other
shades between the civis and the peregrinus were introduced, but
all distinction between them was gradually swept away by the
increasing recklessness with which the rights of citizenship were
bestowed. At last Caracalla made all the free subj‘ects of the
empire citizens; and thenceforward the class of peregrini, pro-
perly speaking, ceased to exist. All the free inhabitants of the
civilised world were cives, and beyond were nothing but barbar
and hostes.

40. The Roman family, in the peculiar shape it assumed under
the jus Quiritium, was modelled on a civil rather than
on a natural basis. The tie which bound members of
the same family was not that of blood ; it was their common
position in the midst of a peculiar system. For the formation of
such a family, a legal marriage was an indispensable preliminary ;
but it was only a preliminary, and the peculiar character of the
family did not in any way flow from the tie. The head of the
family was all in all. He did not so much represent as absorb in
himself the subordinate members. He alone was sui juris, i.e.
had an independent will ; all the other members were alien juris
their wills were not independeut, but were only expressed through,
tPeir chief. The paterfumilius, the head of the family, was said
to have all the other niembers of his family in his power ; and this
power (patria potestas) was the foundation of all that peculiarly
characterised the Roman family. At the head of the family stood

The family.
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the paterfamilias alone. Beneath him came his children, sons
and daughters, and his wife, who, in order to preserve the symmetry
of the system, was treated by law as a daughter.® If a daughter
married, she left this famnily, and passed into the family of her
husband, but if a son married, all his childven were as much in
the power of the paterfamilias as the son himself. Thus all the
descendants through the male line were in the power of the same
person. And it was this that constituted the link of family rela-
tionship between them, not the natural tie of blood. When the
paterfamilias died, each of the sons became in his turn a pater-
familias; he was now sut juris, and all his own descendants
through the male line were in his power. Each of the daughters,
as long as she remained unmarried, was also sus juris ; but directly
she formed a legal marriage, and thereby entered into her husband’s
family, she passed into the power of another. Hence it was said
that a woman was at once the beginning and end of her family,
caput et finis familio suc, for directly she attempted to continue
it, she passed into another family.

41. Persons who were under the power of another could not
hold or acquire any property of their own. All belonged to the
paterfamilias; and whatever the son acquired was p .. of
acquired for the father. In matters of public law the persons in
filiusfamilias laboured under no incapacities; he Forestate
could vote or hold a magistracy, but in all the relations of private
law he was absolutely in his father’s power. He could not make a
will, for he had no property to dispose of ; nor bring an action, for
nothing was owing to him. But in all public relations, whenever
this incapability of possessing property was not in question, the
filiusfamilias had all the privileges of a citizen ; he had, for in-
stance, the connubium, and could contract a legal marriage ; and
the commercium, and could, therefore, be a witness in a sale by
mancipation, to which none except citizens could be witnesses.
The indulgence of later times permitted the filiusfamilias to
hold certain property apart from the paterfamilias, an indulgence
first accorded as an encouragement to military service. But this
was always treated as a notable departure from the strict theory
of law.

42. The distinction between the legal and the natural family

* She was technically said to be in the manus of her husband ; and per-
haps manus is the old word signifying the power of the palerfamilias, and
polesias is only an expression of later Latin.
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is illustrated by its being possible for a member of the legal family

Bmancipa- 10 quit it and become an entire stranger to it, and for

tion. an cntire stranger to be admitted to it, and be as
completely a meinber as if he were a son of the paterfamilias.
The mode by whieh the change in either case was accomplished
was by a fictitious sale. LEvery Roman citizen could sell himself
to another by the peculiar form of sale called mancipatio ; and as
the father possessed over the son the rights which a person sut
Juris possessed over himself, he sold the JSiliusfamilias to a nomi-
nal purchaser, who was supposed to buy the son. It was declared
by the law of the Twelve Tables, that a son thrice sold by his
fathershould befree from hispower,and the ceremony was therefore
repeated thiree times, and the son was then emancipatus, or sold
out of the family. When a stranger, being himself alieni juris,
wished or was compelled to enter a family, the process was effected
by adoption. Here, again, then, was another sale, the pater-
familias of the family he quitted being the seller, and the pater-
fumilias of that he entered being the purchaser. If the stranger
was sui juris, he entered his new family by arrogation, which in
ancient times could only be effected by a vote in the comitia
curiata, it being considered a matter of public policy to keep a
watch over such a proceeding, lest the last of his gens should
arrogate himself, and its sacra be lost. Much simpler modes for
effecting arrogation, as well as for effecting emancipation and
adoption, were employed in later times; and one of the most
important changes in law introduced by Justinian was that by
which he altered the character of adoption, and decreed that, unless
the adopter was an ascendant, the person adopted should not pass
out of his natural family.

43. A person might be sui juris, and be in possession of every
Tutors and right, and yet be unable, through some imperfection,
eurators. {0 exercise the rights he possessed. A child, for in-

stance, was not only not able to conduct his affairs with discretion,
but he was unable to understand, perhaps to speak, the forms
necessary to be expressly pronounced in almost every legal trans-
action. A tutor was therefore appointed, who, until the child
attained the age of puberty, supplied this defect of his ward, or,
as he was called, his pupil. And this is the Roman notion of a
tutor: he was a person who supplied something that was wanting,
who filled up the measure of his pupil’s persona.* He of course

® Persona bad in Roman law a double signification. It meant a person
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took care of the person and property of the child; but this was
only an accessory of his position ; his primary office was to supply
by his auctoritas * what the pupil fell short of. So, too, in the
old law, unmarried women, of whatever age, remained in the
tutelage of their relations. Further, a person might be sut juris,
and be of an age to excrcise his rights, and yet it might be neces-
sary to insure that he did not hurt himself and his family by the
mode in which he exercised them. In such cases, a curator was
appointed, whose duty it was to look after his property. This
curator had a perfectly different office from a tutor; in technical
languagre, the tutor was said to be appointed to the person, the
curator to the property. The curator was only appointed as a
check to prevent pecuniary loss. Curators were also appointed to
watch over the -interests of insane persons, and of persons noto-
riously prodigal, as well as of those who had attained the age of
puberty, but were under the age of twenty-five.

44. While the head of a family lived, all those who were in
his power were connected together by the tie of
subjection to the power of the same person. The
tie was called agnatio, and the persons so mutually connected
were agnati to each other. When the paterfamilias died, the tie
of agnatio still subsisted. Each of those who, by his death, be-
came sut juris, became the head of a new family; but still they
and their descendants were agnati to each other so long as they did
not by emancipation or by adoption, or, in the case of women, by
marriage, leave their original family. All those, in short, who
would have been agnati to each other if the life of the original
paterfamilias had been prolonged, were agnat: at any distance
of time, however great, after his death. A number of distinct
families might thus, when looked on as connected by agnatio,
be spoken of as one family; for they were all portions of the
family of a deceased paterfamalias.

45. Beyond the circle of the agnati, the ancient patrician had
that of the gens. They were nearer to him than those who were
only related to him by blood. If a patrician died intestate, in

Agnati.

in the sense used above in see. 87. It also meant all or some of the capacities
attaching to a person. The persona (taken generally) of a person was thus
the sum total of all his legal capacities, and the saine person as a husband or
fatber bad the persona mariti or patris.

* The derivation of auctoritas should never be lost sight of. When one
person increased, augeba!, what another had, so as to fill un a deficiency,
this increasing or filling up wa8 called auctoritas.
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default of agnati, his gentiles, the men of his gens, were his heirs.
He was placed in the midst of two artificial circles,
shutting out the natural circle of blood relations; while
the plebeian, unless he happened to belong to one of the few ple-
beian gentes, and, when the system of gentes had faded away, the
patrieian also, acknowledged the ties of blood as next to that of
agnatio. All those who were connected together by
the ties of blood were cognati. It was the tendency
of the later Roman legislation to give greater and greater weight
to the ties of blood, and to substitute a natural, for an artificial,
system of family relationship. Lastly, the cognati of
each of the parties to a marriage were said to be
affines to the other party.

46. We have spoken as if the wife had been always in the
Position of  T@LUS, OF power, of her husband. And this was so,
the wife.  probably, in the strict theory of the Roman family,

and in the practice of early times. The tie of marriage wasa
formed among the patricians by the ceremony of confarreatio, in
which none could partake except those who had the privileges of
the jus sacrwm ; and apparently the mere faet of going through
the ceremony placed a wife in the manus of her husband. The
plebeians had no corresponding ceremony ; and in order that, when
two persons came together in marriage, the wife should be in the
power of the husband, she was sold to the husband by the father,
a process which was termed coemptio, or if she remained with her
husband a year, then the power over her was acquired by usus,
that is, by the uninterrupted lapse of time. If, howaver, she
absented herself for three consecutive nights in the year, this
prevented her falling into the husband’s power. Perhaps, at all
times, at least in plebeian families, a woman could so marry as
not to fall into the manus of her husband; and in later times
such marriages formed the rule. It made no difference in other
relations of the family whether the wife was in the power of the
husband or not. Supposing she and her husband had the con-
nubtum, that is, were capable of intermarrying, all the usual
incidents of a marriage, such as the patria potestas, attached to
the connection, If a man and a woman entered into a permanent
connection without marriage (concubinatus), their
children were naturales liberi, and were so far
favoured by the later law as to be capable of being placed in the
position of children sprung from a legal marriage, by the process

Gentiles.

Cognats.

Affines.

Concubinage.
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of legitimatio. After the time of Constantine they might be
made legitimate by the subscquent marriage of their parents. In
all unions of the sexes, other than a legal marriage, the children
followed the condition of their mother: being free, that is, if she
was free, and slaves if she was a slave. T'he union of slaves was
called contuberniwm; but however solemnly entered into, and
however faithfully its natural tie acknowledged, it was never in
the eye of the law regarded as anything better than promiscuous
intercourse.

47. It was possible that any one who possessed a complete
status should undergo a change of status, and this peninuo
change might happen in any one of the three com- critis.
poncnt parts of the status. The capability of exercising all those
rights implied in a perfect status was [requently spoken of as a
man's caput, and the ehange in each of these component parts was
said to be a deminutio capitis, a lessening or impairing of the
caput. First, a man might lose his freedom ; he might be taken
prisoner by an enemy, or undergo a very severe criminal sentence,
The loss of this element of the status, called capitis deminutio
mazima, involved the loss of the remaining two, the person who
ceased to be free ceasing also to have the rights of eitizenship or
family rights. Secondly, he might lose bis rights of eitizenship,
and this loss, called capitis deminutio media, involved the loss
of family rights, but still left him free. Thirdly, by what was
called capitis deminutio minima, he might lose his position in
his family by emancipation or arrogation. In early times there
were rights, principally those forming part of the jus sacrum,
which a person who passed out of his family really lost; but in
later times, as in every case the person who underwent this capitis
deminutio either entered another family, or became the head
of his own family, his stafus was really not made at all less
perfect by the change. Of course this capitis deminutio involved
the loss of neither of the two other component parts of the
status.

48. When a person was possessed of a perfect status, he was
considered to gnjoy a high dignity and reputation in
the eyes of others. This reputation (emistimatio) the
Romauns considered as one of the chief possessions of a person.
It was even to a certain extent regulated by law. If & person
ceased to be tree, his existimatio was gone.  Certain offences were
treated by law as impairing it. If the offence was so grave as to

Euristimatio.
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impair the existimatio very seriously, its diminution was said to
amount to tnfamia. TFor example, a partner, or a mandatary,
condemned in an action pro socio or mandato, was stamped with
infamy. The consequences of infamy were, that the guilty per-
son could not vote, could not receive public honours, and could
not bring a public prosccution. If the offence was rather less
grave, the consequence was turpitudo; and if the person was in
some inferior position, as, for instance, an actor, he was said to be
marked with a levis nota, a slight brand of disgrace.

49. It only remains to be observed that, although persons
i of the that were thﬁc mere crections of law, as corporations,
existence of  ceased to exist when the law in any way put an end
persons. to their existence, as by the dissolution of the corpo-

ration, yet the person of individuals, that is, their legal, as opposed
to their natural being, did not become extinet by their death. At
the moment of death it was shifted to those who represented them.
The son was clothed with the person of the father, the heir with
that of the testator. What we mean by saying that the deceased
is represented, that is, again made- present and brought Lefore us,
the Roman jurists expressed by saying that his person had been
shifted to those who succeeded in his place.

II. THINGS.

50. The word thing (res) has, in Roman law, a scnse as arti-
Use ofthe  ficial and as wide as the word person.  As person com-
word res. preliends every legal being that has rights and is sub-
ject to them, so thing comprehends all that can be considered as
the objeet * of a right. The object of a right may be incorporeal,
or the pure creation of law, and need not be limited to things cor-
poreal and visible. The law can separate the right to possess a
field and the right to walk in it, and the object of each right is
called indifferently a thing. Wlen we attempt to classify these
objects of rights, we are unable to select any one principle of
division accorling to which we may distribute them. The aspects
in which we may view them are too various to admit of a simple
arrangement ; we may, however, make a division approximately
accurate by considering, first, those heads of things which we
arrive at by examining the nature of the things themsclves; and
secondly, those which we arvive at by inquiring iute the intorest

which persons have in them.

* Tiiis word is here used in the sense of the GermaI writers and corre-
sponds with Austin’s ‘ subject’.
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51. First, then, things may be corporeal or incorporeal; or,
aa the jurists expressed it, tangi possunt or tangi non
possunt. We see a house or a field; we do not see zﬁmm 4
a right to inhabit the one or reap the fruits of the Corporealand
other. The physical tangible object of sense is a neorporeal.
corporeal thing ; the intangible abstraction of the mind is an in-
corporeal thing. Incorporeal things always cousist in a right;
if we see a stream flowing, or a path winding through 5 field, the
mind secs, as something distinet from the object of sense, the
power of using the water or of following the path. This power
is, in the language of the law, an incorporeal thing; and a person
may have a right to possess it just as he may have a right to pos-
sess a house or field. Strictly speaking, the right to own a field,
and not the field itself, is what the law takes cogmisance of, and
this is as much incorporeal as the right to walk over it. But
Roman law has adopted or introduced the popular way of speaking,
according to which we say, I have afield ;I have aright of way
over a field .

52, We may again speak of corporeal things as moveable and
immoveable (res mobiles, se moventes, and res soly, res g, 95 move-
immobiles), a distinction so obvious that it needs no able and im-
other remark than that some moveable things are so moveatle.
incorporated with immoveables, or so constantly associated with
their use, that the law treats them as immoveables, as for instance
a house, each brick of which is a moveable, is itself an immove-
able, because attached to the soil.

53. Things are also either divisible or indivisible. We cannot
divide a slave or a horse so that the several parts 7, ;..
have the same value which they had when they were sz and in-
parts of a whole; but if we divide a ficld into four, we divisible.
have four small fields.

54. They are also principal or accessory; that is, they are
the direct object of rights, or are only so as forming 2.0 ..
a portion of, or being intimately connccted with, cipal and ac-
something that is; thus a tree is a principal thing, “*¥
its fruit an accessory.

55. Another distinction relating to things familiar to the
Roman jurists was that between the genus and the genus ana
species. By the genus was meant a whole class of specics.
objects, such as horses, or the general name for an object, such
as wine, oil, wheat. Species was the partienlar member of the
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class, or particular portion of the object comprehended under the
genus, as this horse, or the wine in this bottle. If a purchaser
bought a horse, or a certain quantity of oil, the thing bought was
said to be determined genere ; if he bought a particular horse or
the oil in a certain vase, the thing bought was said to be deter-
mined specie. All things which are included under a general
name, such as oil or wheat, are commonly divided by being
weighed, numbered, or measured, and were therefore spoken of by
the jurists as being those things que pondere, numero, mensu-
rave constant.

56. We may, lastly, regard things as particular, or as eollected

. under some head, when the whole collection is a thing
Res singu- : . . .
laresand 10 law. Thus a sheep is a particular thing (res
rerum wniver- singularis); a flock, composed exr distantibus unt

nomini subjectis, is a collection of things, or, as the
jurists expressed it, is a rerum universitas (or simply universitas).
Asalso, of course, are such comprehensive things as an inheritance,
a marriage portion, the peculium of a slave,

57. In proceeding to the second division of things according
to the persons who have rights over them, and to the extent of
those rights, we must first notice the distinetion in things caused
by certain things having a sacred character (res divini
juris). These were res sacre, consecrated to the
superior gods; or res religiose, such as tombs or burial-grounds,
consecrated to the infernal gods ; or, lastly, res sancte (hallowed),
things human, but having a sort of sacredness attaching to them,
such as the walls and gates of cities.

58. The State, again, impressed on some things a peculiar
character. All things which were held by the peregrins and not by
citizens were peregring.  The soil which was included in the terni-

Ager tories of the early State, the ager Romanus, was dis-

Romanus. tinguished from all other land by being alone capable
of being the subject of sale by mancipation and being alone
held by the special tenure of the jus Quirittum.* In later times
a greater portion of the soil of Italy was placed on the same
footing with the soil of the ager Romanus, and solum Italicum
came to be the name of all soil wherever situated to which the
privileges of the old ager Romanus were accorded, as opposed to
solum provinciale, which always remained, at least in theory, the

Res sacre.

* Do1s. HaLicars. iv. 13.
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property of the State, and of which a perfect ownership could not
be acquired.* This difference in the tenure of the soil, which had
in reality disappeared by the time of Diocletian, was formally
abolished by Justinian.

59. In the older law there also prevailed a distinction,
abolished by Justinian, between res mancipi and res
nec mancipi. Weknow from a fragment of Ulpian,+
what things were res mancipi. They were preedia in Italico solo,
whether in the country or the city, servitudes (a term to be
explained presently) over these predia, when in the country,
slaves and four-footed animals, as oxen and horses, tamed for the
gervice of man. All other things were nec mancipi. We also
know that property in res mancipi could only be transferred by
in jure cessio (see sec. 73), and by mancipatio, that is, by a form
of sale, in which the purchaser took hold with his hand of the
thing purchased, and, claiming it to be his, struck the scales with
a piece of copper, which he then tendered to the seller.} The list of
res mancips is evidently a list of the possessions of an early agri-
cultural community, and there can be scarcely any doubt that the
form of sale required to transfer the property in them was the
ordinary form of sale in such a community. At some period, and
in some manner of which we have no knowledge, these possessions
of an early agricultural community were contrasted with other
forms of wealth, and the mode of transfer customary in the one
case was found not to be customary in the other. The law, sane-
tioning and embodying the custom, made the form of mancipatio
necessary to pass res mancipi, and declared it not to be necessary
to pass other things. Manus, as signifying power,§ is, probably,
the root of the phrases mancipi and mancipatio. Thus res
mancipt meant originally things in the hand, or taken by the
hand, of the owner, and the taking by the hand in the form of
transfer was symbolic of the purchaser holding or acquiring the
thing in the way in which the seller had held or acquired it.

60. If we look at things according to the persons by whom
they are owned, we have a division into res communes, as the sea

Res mancips.

® Urr. Reg. xix. 1; Cicero, Pro Flacco, 32; Garvs, ii. 27.

t Urp. Reg. xix. 1.

{ The forin of mancipatio will be more fully noticed in sec. 81.

§ How manus signifies power is a further question ; it may be that the
hand is merely a metaphor, as we say ‘in the hands’ for ‘in the power’ ofa
person; or it may mean the hand of a conqueror or plunderer, and thus
originally things manu capta would be the booty of plunderers.
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and the air, which cannot be appropriated by any particular indi-
Res communes. Viduals; res publice, things which belong to the
Res publice.  State, as the State land (ager publicus), navigable
rivers, roads, &c.; res universitatis, things which belong to
aggregate bodies, as to corporations; and res private,
things which belong to individuals; and these were
said to be in nostro patrimonio, i.e. we could, in one way or

Innostro  another, have a property in them: whereas things

patrimonis.  common, or public, or dedicated to the gods, were
extra patrimonium, i.e. could not become the subject of private
property. Lastly, there were res mullius, things of
which no one has acquired the ownership, as wild
animals, or unocenpied islands in the sea.

61. Having thus given a sketch of the position of persons in
Roman law, as also of the divisions of things, we now
proceed to speak of that connection between persons
and things with what are termed rights express. The necessities
of his physical position oblige man to exert his power over the
world of things. At first property is held by the
tribe or community, then by the family, and lastly by
the individual ; and when society has reached thislast stage, which
it had reached in the earliest known times of Roman law,* his
special interests prompt each man to claim, as against his fellows,
an exclusive interest in particular things. Sometimes such a
claim sanctioned by law is urged directly : the owner, as he is said
to be, of the thing publishes this claim against all other men, and
asserts an indisputable title himself to enjoy all the advantages
which the possession of the thing can confer. Sometimes the
claim is more indirect; the claimant insists that there are one or
more particular individuals who ought to put him in possession of
something he wishes to obtain, or do something for him, or fulfil
some promise, or repair some damage they have made or caused.
Such a claim is primarily urged against particular persons, and
not against the world at large. On this distinction between claims
to things advanced against all men, and those advanced primarily
against particular men, is based the division of rights into real
and personal expressed by writers of the middle ages,} on the

Res private.

Res naullivs.

Rights.

How divided,

*We have, however, such expressions as sui heredes applied to children
who, after the death of the paterfamilias, took the inheritance as something
belonging to themselves, and this is obviously a survival from the times when
the family rather than the individual was regarded as the owner of property.

t The tern jus in ré appears in the summary of law bearing the name of
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analogy of terms found in the writings of the Roman jurists, by
the phrases jura in re and jura ad rem. A real right, a jus in re,
or, to use the equivalent phrase preferred by soe later commen-
tators, jus im rem,* is a right to have a thing to the exclusion of
all other men. A personal right, jus ad rem, or, to use a much
more correct expression, jus in personam, is a right in which
there is a person who is the subject of the right, as well as a
thing as its object, a right which gives its possessor a power to
oblige another person to give or procure, or do or not do some-
thing. It is true that in a real right the notion of persons is
involved, for no one could claim a thing if there were no other
persons against wliom to claim it; and that in a personal right is
involved the notion of a thing, for the object of the right isa
thing which the possessor wishes to have given, procured, done, or
not done. But the leading principle of the distinction is simple
and intelligible; and though it has not been formally adopted in
the systemn of the Institutes or of the leading jurists, yet the
classifications of the different relations of persons and things
which they actually cmnployed are so capable of being assimilated
to that which this distinction suggests that we need not hesitate
to adopt it

III. RIGHTS OVER THINGS.

62. The most complcte right over a thing is of course that
possessed by tlie absolute owner of the thing, the
person who has power to dispose of it as he likes, and
who holds it by a title recognised as valid by law. This owner-
ship was in Rowman law expressed by the word domanium, some-
ties by proprietas.  The dominus was entitled to use the thing
(usus), to enjoy all its products (fructus), and to consume the
thing entirely if it was capable of consumption (abusus). He
could also dispose of or alienate it at will. In the ancient system
of private law, the owner was said to be owner ex jure Quiritiuwm.

Dominium.

the Brachylogus, which belongs to the twelfth century; both phrases occur
in the pontifical constitutions of the thirtcenth century. (See Lib. Seatus
Decret. iii. 7, 8, in quibus jus non essel quasitum in re, licet ad rem.)

® The objection to using the tcrm jus in 7e is that the expression occurs
in the classical jurists as mcaning an interest in a thing short of ownership,
as the interest of a mortgagce in the thing pledged, and on this ground the
term jus in rem, which in this sense is not found in the classical jurists, but
is supported by the analogy of ihe familiar term actio ¢n rem, seems pre-
ferable.
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Nor did the old law recognise any dominium other than that
which was enjoyed ez jure Quiritium. But the pretors found
occasions when they wished to give all the advantages of owner-
ship but werg prevented by the civil law from giving the legal
dominium. Another kind of dominium came therefore to be
spoken of ; and the term in bonis habere was used to express an
ownership which was practically absolute because it was protected
by the pretor’s authority, but which was not technically the same
as ownership ex jure Quéritium. Commentators have ealled this
ownership the dominiwm bonitarium, a term not, however, used
by the jurists. The distinction between the dominium bong-
tarium and that ex jure Quiritium entirely disappeared under
Justinian.

63. To the notion of dominiwm was opposed that of possessio,
A person might be owner of a thing and yet not pos-
sess it, or possess it without being the owner. Pos-
session implied actual physical occupation, or detention, to use the
technical term, of the thing; but it also implied something more
in the sense in which it was used by the Roman lawyers. It
implied not only a fact, but an intention ; not only the fact of
the thing being under the control of the possessor, but also the
intention on the part of the possessor to hold it so as to reap
exactly the same beucfit from it as the real owner would, and to
exercise the same rights over it, even though he might be well
aware that he was not the real owner, and had no claim to be so.
The possessor was entitled to have his possession protected against
every one but the true owner, and length of possession would,
under certain conditions fixed by law, make the possessor really
become the owner of the thing possessed.

64. As the rights over a thing may be very numerous, it is
perfectly possible to separate them, and to give some to one
person and some to another. We can, for instance, separate the
right of walking in a field from the right of digging under the
surface, and give the right of doing the one to this person and of
doing the other to that. In this way each right that is separated
off may be considered as a fraginent of the whole dominium
capable of being given away from the proprietor. These frag-
mentary rights, these portions of the whole right comprised in the
absolute ownership, were termed servitutes, because
the thing was under a kind of slavery for the benefit
of the person entitled to cxercise over it this separate right. In

Fussessio.

Servitutes,
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some servitudes, the right over the thing subject vo the servitude,
res serviens, was attached to the ownership of another thing (res
dominans): the servitudes were then spoken of as servitutes
rerum or pracdiorun, apd a distinction was made in these servi-
tudes according as the right given by them referred to the soil
itself, as the right to go or to drive over it, when the servitudes
were said to be rusticorum pradiorum, or to the soil as support-
ing some superstructure, as a house, when the servitudes were said
to be wrbanorum preediorum. In other servitudes, the right was
given to particular persous; and the servitudes were then termed
sevvitules personarum. The most important of these latter servi-
tudes were usus/ructus and usus. Ususfructus was the right to
enjoy a thiing belonging to another person so as to reup all the
proluce derivable fromn it, as, for instance, all the fruits of the
soil ; usus was the right to use and enjoy a thing belonging to
another person, only without reaping any, or only a small portion,
of its produce. Only immoveable property was subject to the
servitutes prwdiorum ; both moveable and immoveable to the
servitutes personarumn,

65. There were two other rights over things which had some-
thing of the nature of servitudes, but which rgceived Emphyteusis
a particular name. These were emplyteusis and  and super-
superficics. The former was an alienation of all rights Jies.
except that of the bare ownership for a long term, in considera-
tion of the proprictor receiving a yearly rent (pensio); the latter
was the alicnation by the owner of the surface of the soil of all
rights neeessary Tor building on the surface, a yearly rent being
gencerally reserved

6. Lastly, theve was the right given over a thiug by pledge
or mortgage, piynus, hypotheca ; the former termn
being nsed to express the case of the thing, over which
the right was given, being placed in the possession of the
creditor, the latter to express the case of it being left in the
possession of the debtor.  The right was given to secure a creditor
the payment of his debt; and he ultimately had power to sell
the thing, and to satisfy his claim out of the proceeds, or, if he
conld tind no purchaser, to have himself made owner of the
thing.

67. Wemay now proceed to speak of the mode in which rights
over things are acquired. We find at the outset an obvious
ditference between acquiring rights over a pa.rticurar thing and

Jus pignoris.
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acquiring rights over the entirety of a number of things comprised
,{r/;m'.tz'lfmf o I s.uch a term as an inheritance, which includes the
lr’tg‘)’:’[;‘orcr entirety of the rights belonging to a deceased person
oy bth over things and against persons. We may thus,
ﬁn’nde the subject of the acquisition of rights into two parts: the
. (N . - = ;
irst comprising the modes in which rights are acquired over par-
tm\?lar thmg.ﬁx; th.e sceond comprising the modes in whi hp
entirety (unwversitas) of rights, both over thinos and - 'mt1
persons, passed from one person to another - e
| QS, We n:m.y mentlon,.a.s the first of the modes of acquirin
particular t.hmgs?, occupation, ie. the seizing on a thin W]hich i
a res nullius, ie. Yvithout an owner: la;d in an ugno u 'lj
Acquisition of COUNtTY I8 a res nullius i i imal; if w
Arpisitin o €O , 80 18 a wild animal; if we
e on, or, as we should say, occupy the land, or
;:.l,t,;é,s. Ocen- caFch the wild annhnal, we gain our right over 'the
o A 501.1 or the animal by having been the ﬁr:t to seize it
39. Accession is the ge.nera] term for the acquisition of rights;
eltther t;\)fer things which are added by the forces of
nature to, and become an inse
. ‘ ! be parable part of,
thing rega..lded as the principal thing, or over th[;ngs W:;:;“Ler
the .ope:reft.lon of man are united with other things so as to for 4
a.l.l‘ mdn‘lsxb'le pr'oduct. The owner of the prilrb]cipal thing, bm
»nAtue of his being owner, is the owner also of the anory
thing. e
70. A cont.ract or gift, by which one person promised to givea
t};mg to afnother, did not make that other the owner
" of the thing. A further step was necessary. 'The
tnng must be handed over to the person who was un(ier th
crins of the contract, to becom ’ ,
. e the owner of it. Thi i
s of th R . s hand
;)]vu: l;ms called traditio  and a perfect traditio implied ﬁi‘rs}tg
1at it was a real absolute owner, ca 1 i ’ ,
W : . , capable of alienating th i
;md hd) ing the intention of passing the property in itawhi :::15,
sie;:] c:)lfl:]; Stelc_ondly, tlllelt he placed the transferee in a.c,tual posses-
1e thing: and thirdly, that the t, i -
of the , ransf it wi
the intention of holding it as owner Fieres received 1 with
71. The 2;]b0\'e are termed natural modes of acquisition ; but
t Tre are some .wlnch are said to derive their ,force
Stvitly spe ?E.y fm'l:'lt t-he civil law.  One is acquisition by gift
speaking, gift 1s not a peculiar ode of isiti ,
spet _ - b a2¢quisition
:.n a.(f:qmsmon by d?hvery with a particular motlivc for' E}l)]t
ransfer.  Probably it was on account of the solemnities wit;:

Accessio.

Tradition.

Gifts.
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which under Justinian gifts had to be made that gifts are treated
in the Institutes as a special mode of acquisition. One special
kind of gift wasa donatio mortis causa, a gift made in contempla-
tion of death, and to take effect in case of the death of the donor
in the lifetime of the recipient.

792, The law also gave the ownership of a thing by uswcapio,
that is, by quiet possession, bona fide, and founded on Ueucapi
some mode of acquisition, recognised by law, which o
sufficed, under the civil law, to transfer the dominiwm, or legal
if maintained during one year over moveable things,
moveable. The operation of usucapio
was of great importance in Roman law; for by it the interest of
a person to whom a res mancipi was transferred otherwise than
by mancipation and the interests of all persons who held things
in bonis (see sec. 62) were, after a short lapse of time, converted
into full Quiritarian ownership. Prescription, before .

. .s . .t Prescriplin.

the time of Justinian, was not a means of acjuiring

rights: it merely gave a means of repelling actions brought to
regain rights which had long been held by another than the
absolute owner. It was applicable to immoveables in the pro-
vinces, they being not affected by usucapio, which regarded all
moveables, but only such immoveables as were in Italy. Justinian
made considerable alterations in the law with respect to acquisi-
tion of ownership by length of possession. The same law was
made to prevail throughout the empire, and possession during
three years gave the ownership of moveables, and possession
during ten years, if the parties had inhabited the same province

during the time, or possession during twenty years if they had

not, gave the ownership of immoveables.

73. The ownership was also transferred when things were
surrendered by the fictitious process of in jure cessio, . .
that is, a suit in which the defendant gave up to ghe TMHTeC
plaintiff'all he claimed, orwhen things wereadjudged (edjudicatio)
in certain actions, such as those for assigning boundaries, and
dividing a family estate, when the judge had a power to assign the
respective portions to the ditfcrent parties.

74. The entirety of rights was acquired when one person
succeeded to the persone, or legal existence, of Acquisition of
another, and thercby succeeded to all his rights, an enticely of
whether over things or against persons. The cases rights
in which this most naturally occurred were that of arrogation

ownership,
or during two years over im
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(for when a person was arrogated, he, of course, transferred all
that he had to the person whose fam’ily he entere:;
. and that of succession to the inheritance of t ),
and intestates. Fetators
75. Testaments were originally made by being proclaimed in
the comitia curiata, or by a fictitious sale, in which
o testators transferred their property to a , urch
(famalie emptor) who was himself heir, or who was If)t heie
death, to distribute it according to their wishes In,lat . tfhelr
a féeSth}?nP wasl made in the presence of sever‘l witn:ssz'; tl\;n}f:
affixe eir seals to it, and the wi .
scribed the testament. In orderW :;:)n::.elfeazdt::tir:l%t‘:tqr e
necessary to have the testaments factio, a term impl ein o
participation in the law of private Roman citizensl;g’ tng n s
person be considered capable of making taking undero mak'e .
witness to, a testament. , » or being
76. The testator was obliged to disinherit by name
one who, bei.ng among those in his own powerev}(:g
o s the Wz;l Sztz;i;lalm on his pr9perty; and if he fail«yzd to
, ent was set aside. The great peculiari
of a Roman testament was the institution of the heir, that is t’Jf’
5?%7:1” o the person who was to succeed to the pers’ona of ,t}(l)e
oheir. testator. Unless there was such a person. h
dlSp(')SltIO? of the testament could take effect for the;‘ vas me
continuation of the testator’s legal existence. 'l:he heir W:. V:a: .
fcf)r:i pr;)lp?,rly appointed at the beginning of the testament 'S)in (f::(;
of the heir accepting, he placed hi i ' ositi
of thfa testator, ricei%ed allphis prc}:;l)i-i;lfailx; 2313.); l: . P;’)smon
all h‘m debts; in receiving his property ’he was ho:?::r:a ble fO;
i;) give eﬂ'ecg .t.o the subsequent dispositions c;f the tes;;:.l.lt(l):llllt(r
arious provisions were made at different times to protect the hei .
?nd (;.}s‘lpe?:}llly he was secured by the lex Falcidia (B.C.40)in : clz:‘,
ourth of the inheritance; and ini is bositi
altogether altered, and he could l::lg:rt}{: S;:ﬁ;?-t?ifﬁf ltlton tor
apart from his own. In order that the testainent mi rlft es:i'tqr
because the heir was not willing to enter on the inherit%.;n n?t "
cu.stoma.ry to name one or more persons to whom in sue comsion 1t
might be open to take upon them the office of heir (sub(f‘:?:wl'l N
And a testator could always secure an heir by namin . :hullw)'
of the list, one of his own slaves, whom the law did ngo,tas) it
refuse the office (heres necessarius). When some of the cE;I(-lnijt,'it) tlcs)
T

Arrogation.

Testaments.

Disinheriting.
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necessary to create an heir, or give a legacy, were wanting in a
will, still the expressions of the testator's wishes were binding a8
trusts upon the heir under the will, or heir ab in-  Fideicom-
testato. Such trusts (fideicommissa) Were first made ™%
obligatory by Augustus, who also first gave effect to codicils, that
is, writings purporting to deal with property in the ...
manner of a testamentary disposition, but not executed
with the solemnities which were required to make a testament valid
77. 1f there was no testament to determine the succession to
the particular property, the law prescribed the order succession to
in which it was to devolve. The first claimants were intestates.
the sui heredes, that is, all persons in the power of the deceased,
and who, on his death, became themselves sui juris. Thus, a

testate was 8 suus heres of the deceased, but not a

son in po
persons were termed

grandson until the son was dead. These
sui heredes as having an interest of their own in the family pro-
perty. If there were no swi heredes, the next heirs were the
agnati, ie. all members of the same civil family; and then, in
default of agnati, the law of the Twelve Tables gave the in-
heritance to the members of the same gens, an enactment which
could of course only take effect when the deceased was a member
of a gens. What was the course of devolution beyond the agnati
under the old civil law, when the deceased was not a member of
a gens, we do not know; but probably the blood-relations suc-
ceeded. In default of agnati, under the preetorian legislation, the
claims of the natural family were attended to, and the cognats, or
blood-relations, succeeded to the inheritance. In the later times
of the Roman law the claims of blood-relations were more and
more favoured, and in many important points were gradually pre-
ferred to those of merely civil kinship.

The Institutes also notice three other modes of minor import-
ance by which universitates rerum were acquired. Other modes
(1) Bonorwm addictio, the giving over of the property o acquiring
of a deceased person to a slave to whom the deceased TeTv™
had given his freedom. (2) Bonorum venditio, the compulsory
sale of the whole property of an insolvent to a person who would
undertake to pay most to the creditors. (3) Ex senatusconsulto
Claudiano, which gave over a woman with all her property, who

had eohabited with a slave, to the slave’s master.
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IV. RIGHTS AGAINST PERSONS.

78. A personal right is, as we have said before, a right which
. _one person has against another; g right to constrain
ﬁfs’;‘;:gmnst that other to give something to, or df), something for,
or make something good to, the possessor of the right,
The person to whom the right belonged, and the person atra.'i,nst
whom it existed, were said in Roman law to be bound Ey an
obligation, the notion of an obligation being that of a tie between
two parties of such a nature as to confer on the one a power of
compelling by action the other to give, do, or make good some-
thing. The obligation did not give any interest inba thing, to
get which might be the ultimate object of the proceeding ’but
only gave a means of acquiring it, or, under the préetorian s;s’tem
its value. ,
79. The three words, dare, facere, preestare, were used to
Dare,fuooe embrace a'll the possible duties an obligation could
prasiare. . create Either the person bound by the obligation
was obliged dare, te. to give the absolute owanship
or the possession of a thing ; or facere, that is, to do or not to do
some act; or prestare, that is, to make good something, as to
fnake .gooq 3 loss, or to furni.sh any advantage or thing, the yield-
ing of which could not be included in the limited sense of the
word ‘dare’. Every person who possessed a personal right against
another was ternied a creditor, and every gne who owez theesatis-
fact?on of a claim, or was the subject of a personal right, was a
fieb’ttor. The word creditor, of course, points to those tlg.ns'actions
in which the possessor of the right trusted the person who was
the subject of it ; but the application of the terms was perfectly
general, and must not be confounded with the Enelish usase of
the words creditor and debtor. N ¢
80. According to the theory of Roman law, all oblisations
Division of owed their origin either to the consent of the }mrties
obligations  (comtractus), or to injuries {delicta) done by one per-
son to another, which gave tlie injured party a right to recomn-
pense. .Conbracts did not, however, include all cases, when an
obligation arose from the mutual consent of the pa.r,ties. The
general name for such an obligation was conventio, pactum
convenium. A contract was properly an obligation arising b_y:
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mutual eonsent, and made in one of the forms recognised by the
civil law ; but all obligations arising from mutual consent are
spoken of as arising from contracts, because in the old law no
other mode of expressing mutual consent was recognised, and
mere agreements were not binding.

81. The mode of transferring res mancipi was, as we have
said in sec. 59, called mancipatio. Gaius (. 119)
thus deseribes the form of transfer of a slave: ‘Man-
cipation is effected in the presence of not less than five witnesses,
who must be Roman citizens of the age of puberty, and also in the
presence of another person of the same condition, who holds a
pair of scales, and hence is called libripens. The purchaser,
holding in his hand a piece of copper, says: “ This slave is mine
ex jure Quiritium, and he is purchased by me with this piece of
copper and these scales” He then strikes the scales with the
piece of money, and gives it to the seller as a symbol of the price.’
But the generic term for this mode of sale was not mancipatio,
but nexum,* for this form was used not only when a sale was its
real object, but when under the form of a sale the parties intended
to effect a contract of deposit or pledge. The purchaser took the
thing handed over to him upon the condition of restoring it under
certain specified circumstances, and thus a form of transfer came
to be a form of contract where part of the contract was still to be
executed.

82. In the time when the civil law had assumed its full
shape, and apart from the alterations it received from goueracts
the pratorian system, the nezum was used chiefly as mads re.
the mode of transferring res mancips, as contracts of deposit and
pledge were ordinarily made, as it was termed re. That is, by
the mere delivery of the thing, the person to whom it was
deliveréd, and who accepted it, was bound by an obligativn to
liold it for the purposes for which it had been delivered. There
were four heads of contracts recognised by the civil law,and this
of contracts made re is the first noticed in the Institutes, although
historically the recognition of such contracts was probably pos-
terior to that of the more formal contracts verbis and litleris.
Under contracts re were classed four kinds of contract, namely,
the contracts of muluwm when the receiver had to return as much
of the same kind of the thing he received, commodatum when he

Nezum.

* Nezum e3t, quodcumque per as et Libram gerilur, idque necti dicilur.—
Fesrus.
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had to return the specific thing itself, depositum when the receiver
was bound to keep safe a thing committed to his charge, and
pignus when the receiver took a thing in pledge. ’

83. The second head of contract under the civil law was that
ngmmb. ?f contra({ts made verbis, of executory contracts, that

everbis. s, made in a prescribed form of solemn words. One
of the parties put to the other a formal question (stipulutio), to
which the other gave a formal answer (responsio Promissio) ‘Té
the validity of the contract it was necessary ’tha.t, the qu;zstion
should be couched in the form ‘spondes?’ and the answer in that
of ‘spondeo’. Do you engage? I do engage. It was lon
before equivalent words, such as promitto or dabo, were admitt,edg
as substitutes. A contract made by the prouuu’ciatiou of these
solemn words was said to be made verbis.

84. A third head of dcontract under the civil law was that of

Contracts  contracts made litteris. An engageme i

made litteris. made to give a definite amouut,gtﬁe pa::i(ia:;it:leiz
make a memorandum of the terms of the contract. The ereditor
placed in his book of domestic accounts (tabule or codez) the
name of the debtor, and the sum as pecunia ezpensa lata, weighed
out and given to the debtor ; and the debtor entered in h'is tagulaz
the same sum as pecunia accepta relata. Either party could call
on the other to produce his tabule, which it was considered so
ineumbent on a Roman citizen to keep carefully and accuratel
that any wilful error was discoverable without much difﬁculty,
The debtor, in fact, furnished the creditor with a means of roviuy‘
that the debtor hiad on a certain day received the money arll)d eveﬁ
if the debtor had not set the sum down in his ta,bulaz the
creditor could show his own tabule as a proof of the cont:ract
These cogtr&ct,s were peculiar to Roman citizens. Peregrini haci
asa substitute syngrapha, signed by both parties, or chirographa
signed only by the debtor; and on these documents an actiot;
could be brought.

85. There_ were, also, four particular contracts, for the forma-
Contracts 2100 Of which the civil law required no formalities
;:;4’1; econ-  whatever, but whicli were made merely consensu, by

Ithe consent of the parties. These four contracts were—
sale‘ (emptio-venditio), hiring (locatio-conductio) partnershi
(soeze'ta.s) and bailment (mandatum). The four m’odes then iIII)
which contracts might be entered into under the civil ],aw w’ere
—re, verbis, litieris, and consensu. ’

PP
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86. When, however, the old law of contracts fell under the
manipulation of the preetors, many changes were in-  Ppretorian
troduced. The ten forms of contract recognised by innovations.
the civil law, that is, the four heads of contract made e, the four
heads of contract made consensu, and contracts made verbis and
litteris, still remained the basis of the whole law of contracts; but
the prztors, while nominally adliering to the civil law, introduced
changes that had a great practical effuct. The nature of this
change can only be understood by studying the details of the
Roman law of contracts, and it would be out of place in a general
introduction to attempt to notice them. But there are three ways
in which the prators wrought a change, which were so important
that they may be briefly stated here. By an extension of the
theory of the civil law contract re, the pretors permitted an
action to be brought to enforce every contract that was in part
executed ; secondly, agreements (pacta) that would not furnish
a cause of action were permitted to be set up by way of defence
to an action with which they were inconsistent; and thirdly,
there were a few specified particular cases in which the praetor
permitted pacts to be enforced by action.

87. Obligations might, however, very well arise, without any
fault on the part of any one, and yet without having Obtigations
their origin in mutual consent. The mere fact of [q;;a;s e con
occupying a certain position will sometimes involve )
duties, the performance of which may be enforced by an action,
and which give rise to a personal right which the person interested
in their performance has against the person bound to perform
them. An heir, for instauce, was, by the mere fact of accepting
the inheritance, bound to pay the legacies given by the testanent.
Such obligations were said to be quast ex contractu, not that they
really rested on any contract, but there was an analogy between
the obligation thus arising and that arising from the formation of
a contract.*

88. It was not every wrong deed for which compensation could
be obtained that gave rise to an obligation ex delicto; optigations
there were certain particular wrong deeds, such as ex delicto.
theft and robbery with violence, which the law expressly charac-
terised as delicta, and to procure reparation for which the law
provided a special action. It was only when a person suffered by
one of these wrong deeds that an obligation ex delicto arose.

* See Avustin, Jurisprudence (ed. 1869), p. 944.
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When any wrong dced was done not thus expressly designated by
law as a delictum, and when no particular and approp:ia.te formn
of action was provided, the obligation was said to arise quast ex
delicto. Among the instances given in the Institutes is that of
dangerous things Leing placed so as to fall into a public way. If
any one was hurt by the fall, the author of the injury would be
Obligativms bou‘nd to make l:epal‘ati()ll by an obligation guusi ex
guusi oc de- del:wtoi there being this point of analogy between this

- obligation and that in the case of a delict, that the
person liable to be sued had done harm to the person or property
of another. The division of obligations adopted in the Institutes
is therefore into those ex contractu, those quasi ez contractu
those ex delicto, and those quast cx delicto. '

89. The ancient law considered an obligation as existing until
Dissalution of the tie of law, the winculum juris, was loosed by the
obligutiors. — thing being given, furnished, or done, or by a new
tie being formed in place of the old; this loosening of the tie
was termed solutio. If payment was made, ie. if the contract
was carried out, this at once put an end to the contract. But it
might happen that the partics wished to put an end to the contract
before it was carricd out.  Each mode of forming a contract by
the civil law was accompanied by a corresponding mode of dis-
solving it. \Vhen the contract had been formed re, it was enough
that the thing should be restored ; when it had been formed verbis
a question and answer again furnished the means of accomp]ishingi
the dusired object. Habesne acceptum ? Habeo, sufficed to put
an end to the contract. The parties made an entry of payment
in their codzces, if the contract had been litteris; and mutual con-
sent dissolved those contracts which it had sufficed to form. The
solutio verlis was most frequently employed, and it was easy to
employ it on every oceasion: for in whatever way the contract
might originally have been entered into, its terms could be repeated
in the form of a stipulation, and then this stipulation could be
dissolved by a solutio verbis. The stipulation extinguished the
original contract. For contracts were extinguished not only by
payment, but by what was called novatio : that is, by
making a new contract, and substituting it in the
place of the original one.  The law required that the n:\v contract
should be always made werbis or litteris. When striet adherence
to the rule of law, requiring a particular mode of payment, would
work injustice, the prator would always provide a remedy by
means of his equitable jurisdiction.

Novadio.
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V. SYSTEM OF CIVIL PROCESS,

90. An action is the process by which a right is enforced.
Unless a means of enforcing it was provided, theright .. .~
would be a mere inoperative abstraction. Directly it the word ac-
was disputed, it would cease to have any real exist- o
ence: but in order that it may have a real existence, the State
uses its powers to insure a free exercise of it, assoon as it is made
certain to the magistrate, who is entrusted with the authority of
the State, that the right claimed does really belong to the claimant.
The proceeding by which this is made evident to the magistrate,
and the machinery set in motion by which the State exerts its
power of compulsion, is called an action. The word ‘action’
is not, however, always used exactly in this sense; for it is
also employed to mean sometimes the right* to institute such
a proceeding, and sometimes the form which the proceeding takes.

91. There are three great epochs in the history of the Roman
system of civil process. First, that of the system of )
the legis actiones, certain hard, sharply defined forms ;ﬁ’;?;: Z;ﬁ]tg,‘
which a rude civilisation preseribed for all proceedings. mansystemof
Secondly, that of the system of formula, by which the ol process.
praetor, adopting a most flexible form of organising the proceedings,
was enabled to give a means of enforcing every right which the
more enlarged views of an advancing civilisation pronounced to
be founded on equity ; and thirdly, that of the eztraordinaria Ju~
dicia, by which, under the later emperors, the supreme authority
took the whole conduct of the proceeding into its own hands,
and arrived at what seemed to it to be just in as direct and
speedy a manner as it found possible.

92. In enforcing rights two very different functions have to be
exercised by those to whom the powers of the State magis-
are delegated. First, there must be some one invested trate and the
with magisterial authority, giving the sanction and fudge.
solemnity of his position to the whole proceeding, who shall
represent the law and say what the law is, and who shall have
power to employ the force which the State places at the disposal
of those it selects to administer justice. Secondly, an inquiry has

* Inst. iv. 6. pr.
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onl)‘r form of action; and every species of right could be enforced
by it. When it was employed to enforce a right over thin
the proeeedings opened by the thing being brought before 5:;
magistrate (in jure) ; the claimants appeared, each tbouched it with
a rod (vindicta or festuca), and said, * Hunc ego hominem (the in
sFance given in Gaius is that of a claim to a slave) ex Jure Qu,iri:
t?u:m mewm esse aio.secundum suam causam, sicut dizi. Ecce
tibi vindictam vmposwi.”  His adversary repeated the sam;a words,
At the same time that the words were spoken each part; seizeci
hold of the thing claimed ; this was termed the manuum co}"nsertio
representing a combat which was supposed to take place in the,
presence of the magistrate before he would interpose, and the
imposing the rod was termed vindicatio. If the thinrr’ was one
that could not be brought into court, a portion of it w:s brought
to represent the whole. A piece of turf, a twig, a brick, or gne
s}?eep‘, stood in place of a field, a house, or a ﬂoc,k." W}’Ien the
vindicatio and manuum consertio were over, the magistrate said
to f:he parties, mittite ambo hominem ; both were to place their
claims in his hands. Then came the wager, the sacramentum
eac!) party challenging his adversary to deposit a certain sum'
which the loser of the cause was to forfeit to the treasury oé
the people (@rarium), to be applied to the expenses of sacrifices
The law of the Twelve Tables fixed the amount of the wager at;
500 or 50 asses, according as the value of the thing contnqtegd fell
above or below 1‘000 asses. The formal words by which Vtzhis was
done are f,hus given by Gaius  He who had first gone through
the wvindicatio asked his adversary why he claimed it Pfs-
tulo anne drcas, gua ex causa vindicaveris. The other‘re lied
t}}at it was in conformity with right and law that he had lfxa.de
his claim. J: us peregi sicut vindictam imposui: the first answered
Quando tu injuria vindicasti, D. @ris sacramento te provoco, ¢ I’
challenge you to a deposit of 500 asses’; and the other acce 'ted
the challenge by saying, Similiter ego te. The magistrate t?llen
awarded the possession of the thing contested, until a decision
was pron?unced, to the party that appeared to have the best
right to it, requiring him to furnish security that it would
be forthcoming at the proper time. These sureties were

~1If the thing was an immoveable, there appears to have been an old
ceremony .of the parties going to the land or other immoveable thing, and
one expelling the other from it, and leading him before a magistrate (2‘4
tio). Sce Aurus Gerrwus, Noct. Ait. xx. 10: CiceEro. Pro J[unjzna : 11‘;

INTRODUCTION. Ixv

called preedes litis et vindiciarum—lis signifying the thing con-
tested itself, and vindicice the fruits or profits which might arise
from it before the final sentence was given. After a certain delay,
a judge was appointed to examine the facts; he informed the
magistrate what his decision was, and the magistrate gave ctfeet
to this decision by using the force placed at his disppsal When
the right to be tried was a personal one, there was of course
nothing that could be claimed by vindicatio, and the action began
at once with the wager.

05. The details of the actio sacramenti furnish so lively a
picture of the actual working of early Roman law, . por e
that it is worth while to sct them fully Lefore us;  dicis pustula-
but the other actions of law may be passed over with frment:

a much more eursory notice;* indeed, our knowledge of them is
very deficient, as the portion of the manuseript of Gaiuy which
contained a sketeh of the proceedings is imperfect.  Perhaps the
action called judicis postulatio was employed in complicated cases,
e.g. where the rights of several persons to a common object had
to be settled, as in the settlement of boundaries (see scc. 103);
the machinery of the actio sacramenti being obviously but very
ill adapted for enforcing rights of this kind. We know little
more than that the magistrate was asked to allow the appointinent
of a judge, or arbiter, to decide the matter in question; and that
the form of action was probably adopted, not where some certain
thing was asked for as the fulfilment of the engagement, but
where a greater uncertainty in the circuinstances of the case
allowed a greater latitude of opinion, and where an appearance of
good or bad faith would naturally colour the whole cause. + In
the year B.C. 243 (as it is conjectured) the lex Silia instituted a
new form of action where the obligation was for the
giving a definite sum of money, and a lex Calpurnia
(8.c. 233) extended the scope of the action to all obligations for
any certain detinite thing. 2 This action was called condictio,
because the plaintiff gave notice (condicere) to the defendant
that he must appear before the magistrate, at an interval of thirty
days, to receive a judge. Probably its institution comnpleted the
withdrawal of the enforcement of obligations fromn the scope of the

Condictio.

* Garus, iv. 12,

+ Praclarum a majoribus accepimus morem rogandi judicis, si eum
leneremus, qua salva fide jacere posset.—CICERO. De Of. i 10

{ Garus, iv. 19.
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actio sacraments. The judicis postulatio may have left to the
sphere of the actio sacramenti the demand for things certi, and
then the condictio took that also away. - '

96. Ther_e were two other actions of law, that per manus
Aetio per injectionem, and that per pignoris capionem.* These
mu:'inju. were, h.ov.vever, not.rea]ly actions so much as methods

of obtaining execution. If it wasa right over a thing
that was claimed, then, if the sentence was in favour of the claimt?
ant, the magistrate at once put the claimant in possession of the
thing, having recourse to force, manus militaris, if necessary
But when a right against a person had to be enforced, there was;
nothing which could be thus handed over ; the remedy was against
the person, the liberty of the defeated adversary, and the :.ction
per manus tnjectionem was the means by which the suceessful
litigant exerted his power. Helaid hands on him, manus injecit
and brought him before a magistrate, stating that he had been'
cast in the previoussuit ; if this was denied, a judex was appointed
and inquiry made whether judgment had really been given againqt:
him as alleged. If this was found to be the case, he was adj1;,-
dicatus to the claimant, who kept him prisoner, and then being
brought, after sixty days, before the magistrate, was addictus, or
assigned over, and became the slave of his creditor. '

To the principle that the person, and not the property, of the
debtor was bound, an exception was made when the debt v,vas due
to a §o]dier for military service, to the fund for sacrifices, or the
public treasury.t The creditor, in such cases, might seize ;n any-

Aetio por thing belonging to the debtor, and take it as a pledge

A

‘ . se it was conducted
with certain solemnities, and accompanied by the repetition of a
peculiar form of words.
. The followingare some of the marked features of actions of law
in respect of which great differences were gradually introduced,
under the later systems. (1) The procedure in the actions of
law was one open only to Roman citizens. (2) The parties were
almost always obliged to appear personally, but an assertor liber-
tatis could appearto claiw the freedom of a person wrongly treated
as a s!.ave. (3) So rigid was the necessity of adhicrence to the
prescribed forms, as Gaius informs us (iv. 11), that if, in an action

* Galus, iv. 21-

5]
t Galvs, iv. 26-2

5.
9. (See also ante, sec, 8.)
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for damage to a vineyard, the plaintiff used the word vites instead
of the general word arbores, employed in the law of the Twelve
Tables, he lost his action. (4) If the action was once brought, it
was exhausted, or if it failed, even on the most technical ground,
the plaintiff had no further remedy. (5) The sentence was ordi-
narily to give the thing demanded, not a pecuniary equivalent.

97. The legis actiones were necessarily replaced by other forms
of actions more convenient as Rome advanced in civilisation.
They were in a great measure suppressed by the lex ALbutia
(about B.c. 180), and afterwards, in the time of Suppression
Augustus, by the leges Julice. They were, however, o the actions
long retained in cases where the centumviri were the o b
proper judices, that is, in questions of status, Quiritian ownership,
and disputed succession, the praor presiding personally over the
deliberations of the centwmviri, and not instructing them by a
formula; and a fictitious process, termed in jure cessio, which was
nothing else than an undefended action at law, in which a disputant
gave up (cessit) before the magistrate (in jure) the thing in dis-
pute, was retained as a ready means of many legal changes, such
as manumission or adoption, long after the actions of law had
fallen into disuse. Before the actions of law were suppressed, the
prator peregrinus had for years been administering justice
through forms of action devised by him where peregrini were
concerned.

98. The changes wrought by intercourse with foreign nations,
the new dutics of extended dominion, and the stimulus Secondepoch.
given to the national mind by the long internal Thesysicmn of
struggles which had now subsided,produced by degrees fornuule.

a general change in the mode in which justice was administered.
A new system succeeded the old legis actiones s the Judges in
magistrate was more strongly marked off from the the sccond
judez, and it was the directions which the former yave perivd.

the latter that constituted the important feature of the new system
of procedure. At home the prators, of whom there were eighteen
in the days of Pormnponins,* and one or two other magistrates ; and
in the provinces the prasides or prafects, who held conventus or
assizes in the principal towns at stated intervals, sat as magistrates.
At Rome the long struggle between the senate and the equites for
the exclusive right to furnish the judges ended, as has been already

*D.i2 2 34
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said (sec. 12), in the judges ceasing to be taken entirely either
from the senate or the eguites,; and two, at least, out of the five
dceuries of judges appearing in the album were taken from a com-
paratively humble class. The recuperatores and centumuiri still
continued to act in the cases which properly fell within their
provinee.

99. The directions which the magistrate sent to the judge
were always conveyed in a forinal shape, and the word
formule was used to express the ditferent forms in
which directions were given. These formule were preserved and
collected, and it became the great object of the contending par-
ties that the right formula should be used in their case, the judge
not being allowed to depart from the instructions he received. As
there was no legal form to bind the magistrate, he could easily
vary the formula so as to render substantial justice, and had thus
a ready means of availing himself of any equitable doctrine, which
a more refined jurispradence or his own sense of what was right
suggested to him. These formule, so flexible in their general
character, yet couched in terms always precise and simple, furnish
one of the many admirable instances of the power of the Romans
to express correctly the subtlest legal ideas; and it was by this
machinery that the prators principally introduced their great
legal changes. But it may be observed that, although the old
actions of law became obsolete, traces of them are to be found in
the praetorian system. Thus, in certain actions the parties entered
into a wager, sponsio penalis, evidently a relic of the old actio
sacramentt, by which each stipulated with the other for a sum of
money to be paid asa penalty by the loser in the action to the
successfnl party.

100. To show what these formule were, it will perhaps be
Erxample of  Dest to give at length one of those we find in Gaius,
@ forwula.  gnd then to explain its different parts. One which
we may collect from different sections of the Fourth Book runs
thus :—

Judez esto : Quod Aulus Agerius Numerio Negidio hominem
vendidit ; si paret Numerium Negidium Aulo Agerio sestertium
X. millia dare oportere, judex Numerium Negidium Aulo Agerio
sestertium X. millia condemna ; 81 non paret, absolve.*

Judex esto is merely the order for the appointment of the

Formul.e.

® Galys, iv, 40-43
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judge, and is not, strictly speaking, a part of the formuia. From
‘quod’ to ‘vendidit’ is what is called the demonstratio; from
‘st paret’ to ‘dare oportere’ is the vntentio; and from *judex’
to the end is the condemnatio. The formula ordinarily con-
sisted of these three parts—the demonstratio, the intentio, and
the condemnatio.

101. The demonstratio is the statement of the fact or facts
which the plaintiff alleges as the ground of his case.*
Aulus Agerius, the plaintiff, snys that he has sold a
slave to Numerius Negidius. The demonstratio varied, of course,
with each particular case.

102. The intentio wasthereally important partofthe formula.t
It was a precise statement of the demand whieh the
plaintiff made against (tendebat in) his adversary.
It was necessary that it should exactly meet the law which would
govern the facts alleged by the plaintiff, if true. Whether Aulus
Agerius has sold this slave to Numerius Negidius at the price he
alleges, and whether the debt is still owing, this is what the judez
has to determine ; if the judge thinks he has (st paret), then the
judge is instructed to pronounce his judgment against him; if he
thinks he has not (si non paret), he is to be absolved.

103. The condemnatio is the direction to condemn or absolve
according to the true circumstances of the case.] The
judex was only a private citizen, and, unless specially
authorised by a magistrate, could have no power to pronounce a
judicial sentence. It isto be observed that the condemnatio was,
under the formulary system, always pecuniary ; the judge was
always directed to condemn to a payment of money, never to do
or give a particular thing. In three particular actions, however,
and perhaps in more, the judge was dirccted to ‘adjudicate’ a
thing, in the sense of dividing it out among several litigants.
These three actions were those brought to divide a family inherit-
ance, to divide property held in common, and to settle boundaries.
In these actions there was a part of the formula running thus:
quantuwm adjudicart oportet, judez Titio adjudicato. This was
called the adjudicatio; so that in these actions the parts of the
formule might be four—demonstratio, intentto, adjudicatio,and
condemnatio.§ Of course when a thing, and not a sum of money,

Demonstratio.

Intentio.

Condemnatio

* Galus, iv. 40. t Gauvs, iv. 41. 1 Garus, iv. 43.
§ The judge might think it right, in order to equalise the division, to
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was claimed, it was not possible for the magistrate always to fix a
precise sum in which the defendant was to be condemned. Sowe-
times, therefore, the condemnatio merely fixed a maximum sum,
and ran duntazat X. millia condemna. Sometimes the direction
was still more indefinite, and the sum was left to the discretion
of the judge. Quanti ea res efrit,‘ tantam pecuniam, &c., con-
demna. Sometimes, too, as when the action was real, i.e. brought
to claim a thing, the actio was arbitraria, and the words nisi
restituat were inserted in the condemnatio. The defendant was
ordered to give up the thing, and then was condemned to pay the
money if he did not restore the thing, in accordance with the
order (arbitrium) of the judge, or if the thing was in his posses-
sion, he was forced to give it up.

104. The intentio soinetimes stood quite alone, as in what was
Pragjudiciatis called a prajudicialis formula ; * when the object of
Sormula. the action was werely to establish a point which it was
necessary to have settled with a view to a future action. The
decision of such a preliminary point was called a prejudicium.
Of course the intentio took any form that best suited the case:
and accordingly it was the intentiones that were so carefully pre:
served as precedents, and so keenly debated by the contending
parties. Sometimes the grounds of the defence made part of the
intentio. The defendant might admit the plaintitf’s statement,
but say that there were special circumstances to take this particular
case out of the general rule of law under which it would naturally
fall. He might own, for instance, that he had bought aslave at the
price alleged, but say that he had been induced to do
so by fraud. This plea was called an exceptio (i.e. a
taking out), and was made to form part of the intentio, some such
words as these being added : si in ea re nihil dolo malo Auli
Agerii factum sit neque fiat. The plaintiff, again,
might have something to urge as an exception in reply
to this plea: his answer was called replicatio; if the defendant
had a further answer, it was called a duplicatio, the plaintiff’s
further reply a triplicatio, and so on. There was also sometimes
an accessory part of the formula called the prascriptio, placed, as
its name denotes, at the beginning of the whole formula for the
purpose of limiting the inquiry. As employed by the defendant,
it answered the purpose of the exceptio, and belongs, probably, to
order that some of the parties should, in receiving their share, make a money

payment to others, and for this there would be a condemnatio.
*oG alUS, iv. 44, 133.

Exceptio.

Replicatio.
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a time before the exceptio had its regular place in the formula.
A well-known example of its use is that by which the defendant
stopped an action for the possession of provincial lands, by raising
the question whether he had not been in possession for a particular
period, which is the origin of the familiar terin ‘prescription’.
(See sec. 72.) But the plaintiff also might, in the early days of
the formulary system, have occasion to resort to a prescriptio.
He might; for instance, wish that, in enforcing a secunity on which
payments were due from time to time, the action brought to try
whether this security was valid should only affect Lis claim to
payments alrcady due, so that if he failed he might Liave a further
action for future payments. In such a case some such words as
ea res agatwr cujus rei dies fuit (let the inquiry only be made as
to the sum for the payment of which the time has arrived) were
prefixed to the formula. Gradually, however, the prascriptio
tell into disuse, and the intentio and exceptio were so constructed
as to serve every purpose for which it had been employed.

105. In the Roman system of civil process the time when a
contested right was to be considered as really made Liis conses-
the subject of litigation, was very carefully marked.

It was very necessary that this should be clearly ascertained.
The claimant in whose favour the ultimate decision was given
was entitled to all that accrued to the thing claimed from
this moment; and when once a point had been submitted to
litigation, it could not be again litigated, both parties surrender-
ing all their interest into the hands of tlhe court, which assigned
to the successful claimant such a fresh interest in the thing
claimed as might appear to be due to him. This time, was
marked by each party, at the end of the proceedings before the
magistrate, calling bystanders to witness that they submitted the
matter to the decision of the judge.* This was called the litis
contestatio, as has been said. (See sce. 93.) In process of time the
ceremony might be omitted, or at any rate become a mere form,
but the conclusion of the proceedings before the magistrate (in
jure), i.e. in the formulary system, the time when the praetor
delivered the formula, still formed the crisis at which the claimns
of the different parties were considercd to be finally submitted
to the decision of the law. Up to the litis contestutio, the pro-
ceedings in an action under the formulary system were as follows.
The plaintiff applied to the prator for a summons to make the

* I'gstus, sub voce Contestari.
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defendant appear (én jus vocatio). If the defendant on appearing
would not come to any compromise (tramsactio), the plaintiff
announced that he would go on with legal proceedings. 'l'his was
termed cclere actionem. He had to announce the kind of action
to which he proposed to resort. He then called on the defendant
to give bail {vadari) that he would appear in court. The plaintiff
on the day fixed submitted the formula as he thought it ought to
be drawn up; the defendant proposed the exceptions on which he
relied, and the preetor settled it. The plaintiff then asked for a
judge (postulatio judicis), and when the prator gave the judge
the litis contestatio took place, and the proceedings in jure were
finished.*

106. Actio meant, under the system of the actions of law,
Meaningor 8 particular form of procedure; under that of the
ie :mruiyf— formulew, it meant the right granted to a plaintiff by
ion under . h X
the sysiem o/ the manstrate to seck what was due to hiin before a
formule.  judge. Somctimes, however, the formula by which
the judge was to dctermine the right, and sometimes the judicium,
the proceedings by which the judge determined the right, were
spoken of as if formula, judicium, and actio were synonymous
terms. Of the divisions under which the formulary actions may
be grouped, the following were the most important. 1. The
Divisions of  1iTSH division turns on the difference in the nature of
activas. the thing claimed, and, according to this division,
actions were in rem and an personam. If the object of the pro-
ceedings was to enforce a right to a thing, then the Jormula ran
si paret hominem Auli Agerii esse; if to enforce an obligation,
then the formulae ran st paret Numerium Negidium Aulo dgerio
dare, facere, prastare oportere; and it was according to this
difference in the intentio that actions were said te be 11 rem or in
personam. Vindicatio came to be used as a generic terin for
actions tn rem, and condictio for actions in personam. 2. Another
division of action refers to the modes in which the prietor
extended or modified the law by the shape he gave to the for-
mula. In shaping actions, the preetor introduced changes of two
kinds: First, he gave actions for the enforcement of rights
outside the old ¢ivil law, and this he principally effucted by
giving an actio in fuctum concepta, in which the demonstratio and
tntentio were blended, and the pretor directed that, if a given
state of facts was found to be true, the defendant was to be con-

* See note in Appendix (page 153} to Abdy and Walker's Gaius.
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demned, the action being thus contrasted with one in jus con-
cepla, ie. given to try an issue by the rules of law. Secondly,
the prator extended existing actions (actiones direcie) by giving
actions (actiones utiles) to suit cases and persons outside the
limits of the direct actions; and this he did either by means
of actions in factwm, which could be used for these purposes
equally well as to give new remedies, or by giving a fictitious
action, i.e. an action in which the plaintitf was allowed to feign
that he was within the scope of the unextended action. When
there was a contract not falling under the old heads, but executed
on one side, the pretor enforced it by an action in factum pre-
seriplis verbis, an action to meet the case with the circumstances
set forth at the begining ; but such an action, as it was to try
an issue according to known rules of law, was in jus concepta.
3. A further division depended on the varying amount of latitude
given to the judge. The actions depending on the old civil
law were stricti juris, and the judge had mercly -to decide the
question submitted to him, without taking into account considera-
tions of equity. Other actions were bon fidet, i.e. the judges were
sllowed to take such considerations into account. In real actions,
and in some few special actions, the judge had always a particular
kind of latitude given hin, as the action was arbilraria (see see.
103), i.e. he could order the thing claimed to be given up, and, if
it was not, could condemn the defendant in as much as lie thought
equitable ; and if the thing was in the possession of the defendant,
he was made to give it up. Anong personal aclions which were
arbitrarie was one termed ad exhibendum, which was used in
order to make a person in possession of a thing produce it, so that
its existence in his hands and the state in which it was might be
ascertained, or pay damages for not so producing it.

107. In connection with actions under the systemn of formule
we have to notice the interdicts of the praxztor* An
interdict was an order issued by the pretor, and was
in fact an edict addressed to some persen or persons with reference
to a particalar thing. Vim fieri veto, exhabeus, restituas, © 1 for-
bid you to have recourse to violence; you are to produes, you
> sueh wure the loring in whieh these commands

Tnterdicts.

are to restore ;
were couched. Interdicts were granted where some danger was
apprehended, or some injury was being done to something to which
a public character attached, as, for instance, if a road was stopped

* Galus, iv. 185-170.
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up; but they were also granted to protect private interests, and
especially to protect or regulate possession. If the person to
whom the interdict was addressed acquiesced and obeyed the
prator’s injunction, nothing remained to be done; but if he
refused to obey, the magistrate then referred to the decision of a
judge, whether the terms of the interdiet ought to be complied
with. For instance, an interdiet ordering a thing to be restored
might have been issued ; but the person to whom it was directed
might deny that by law he was bound to restore the thing. On
his stating this to the magistrate, the magistrate would give an
action to try the question, shaping the terms of the interdict into
the intentio of the formula, si paret A. A. rem restituere opor-
tere,&c. Anditis thus that interdicts are connected with actions,
as their validity depended on no action being brought to contest
them, or the result of an action being to support them. Gradually
the action superseded the interdict, which was no longer used as a
preliminary step, and, by the time of Justinian, the interdict had
become obsolete.

108, There were under the system of formaule certain cases
Extraordin- which the magistrate decided without sending to a
arigjudicia. judge. In these cases the magistrate was said extra
ordinem cognoscere, and the proceedings were termed extra
ordinem cognitiones, judicia, or actiones. Among the cases in
which the magistrate proceeded in a summary way, were restitu-
tiones in infegrum (that is, certain cases in which he restored a
person suffering from something from which he ought not by law
to suffer, to the same position as he had occupied before the injury
wag sustained), and cases relating to fideicommissa. But he was
called upon most frequently to proceed in this way in order to give
execution to the sentence of a judge. The proper
remedy of the creditors was still against the person of
the debtor until a lex Julia, probably of the time of Augustus,*
permitted a debtor to avoid arrest by giving up all his gooés
(cessio bonorum). If, however, the debtor could not be found
then the prator protected the creditors by what was termed a‘
venditio bonorum or compulsory sale. The creditors were pfaced
in full possession of all that the debtor had belonging to him ;
his persona was, in fact, transferred to them. This was termed'
the missio in bonorum possessionem. After a certain delay, the
creditors sold their interest in the debtor’s property to the person

Ezecution.

* Ga1vus, iii. 78,
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who would offer to pay the largest proportion of the sums they
claimed. He became the purchaser, and this emptio bonorum
transferred to him the persona, or legal existence, of the debtor,
who thereby suffered a capitis dervinutio, and became, in the
language of the law, ‘infamous’. It was in the exercise of his
“extraordinary’ jurisdiction that the magistrate gave this mode of
execution.

In the times of the Republic there was no ftixed tribunal of
appeal, but the authority of une magistrate might be
suspended by tl:e veto of another may strate. Under
the empire the emperor acted as a supreme judge whenever he
chose to interfere ; but Hadrian ordered that appeals might be
brought to the Senate, and that the decision of the Senate should
be final.

109. In the third period of the Roman system of civil process,
the period of extraordinaria judicia, his summary Z%hird period
jurisdiction was the only jurisdiction the magistrate ;’;S‘;Znﬁ?’c'::;
exercised. There was no longer any distinctionbetween  process.
jus and judicium; the magistrate and the judge ﬂ;ﬁz;z;
were the same person, so that in the language of the -
Institutes judez means a magistrate deciding a cause. By a
constitution published A.D. 294, Diocletian directed all magistrates
in the provinces to decide causes themselves. The practice was, in
course of time, extended throughout the whole of the empire ; and
in the days of Justinian it was possible to speak of the ordinaria
Judicia as quite obsolete.*

110. In the days of the later emperors, the provinces were
classed together into praefectures. Over cach province Judges.
was a preeses, who had a vicarius, or vice-president,
under him, and who, either himself or by his vicarius, tried all
cases above a certain amount, fixed by Justinian at 300 solidi;
cases below that amount were tried by inferior judges, called
judices pedwnei, or by the defensores of provincial towns. The
great cities, such as Constantinople and Alexandris, were under a
separate jurisdiction. The praetorian prafect was the head judge
of appeal.

111. Under the system of extraordinuria judicia, an action
was begun by the plaintiff announcing to a magistrate aede of pro-

that he wished to bring an action, aud furnishing a  cedure.
short statement of his case.  No written statement was necessary,

Appeals.

® Inst. iv, 15. 6.
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but one was often made, and then this statement, called the [ibellus
conventionis, was sent by a bailiff of the court (viator, ccecutor)
to the defendant. The partics or their proeurators appeared before
the magistrate, and the magistrate decided the case. Kxceptio
was still used as the term to express the plea of the defendant,
which he often, but not necessarily, reduced to writing. There
was no marked stage in the proceedings, like the conclusion of the
proceedings in jure under the formulary system, to show when
the action had really begun.  But the beginning of the action, to
describe which the term litis contestatio was still used, was said
to take place when the magistrate had heard the plaintitf open his
casc, at the time when, all preliminarics having been gone through,
the real hearing began.  The condemuation was no longer merely
a pecuniary one, and the judge gave sentence for thething asked for,
and not for its equivalent. Constantine had abolished imprison-
ment for debt unless the debtor could pay, but would not. Bug
already, before the system of extruordinaria judicia began, in the
time of Antoninns Pius, the simple process of levying executions
on so much of the debtor's property as was requisite had been
introducerl.

So many of the rules of Roman law relating to evidence
which are known to us, date from the period i which
the extravrdinaria judicie prevailed, that it may he
convenient to give here a brief statement of what the chief of these
rules were.  Written evidence was not, as a rule, necessary, but when
existing wasalone admnissible, nnless the writing waslost. Twowit-
nesses were rnecessary toprove a fact, and amony those who could be
witnesses great consideration was paid to the relative eharacter and
position of witnesses. But many persons could not be witnesses,
such as persons below the age of puberty, eriminals, women guilty
of adultery, and, under Justinian, pagans, and soine lieretics. Slaves
could only be admittel to complete other testimony. The parties
to the suit and their near velations were excluded.  ‘The burden of
proof rested, as a rule, on him who would fail if no evidence was
given, and therefore on him who affirms, not on him wlho denies.
Legal presumptions (preswmptiones juris) were recognised, such
ay that a formal transaction hke emancipation has heen properly
carried through. Witnesses were made to appear by suminons
from the judge, and were put on their oath. Tle torture of
slaves, even in civil cases, if they were supposed to be keeping back
material evidence, wasa very ancient practice, and appears to have

Evidence.
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been recognised in the time of Justinian. Each of the parties was
put on his oath that he was not bringing or defending ..
the action cxcept on grounds that he believed to be
good, and in the last resort cither party could, as it were, com-
promise the action by challenging the other to swear to the true
state of the facts, and was then bound by what was so deposed.
Justinian also enacted that the costs, aceording to a fixed scale,
should be determined by the oath of the successful litigant ; and
the advocates of the parties had to take a preliminary oath that
they would not pervert justice.®

112. Although the subject of crimes and criminal procedure
does ot fall properly within the scope of the Insti-
tutes, which is a treatise on Private Law, yet as the
subject is slightly uoticed at the end of the Institutes and is
connceted with the gencral history of Roman law, it may be

Crimes.

convenient to give some slight account of it here. Criminal

jurisdiction was under the kings an attribute of the king himself,

but there was anappeal in capital cases to the comitia curiata.

After the establishment of therepublic the comitia centuriataalone

could judge capital cases. Thecomitia tributy exercised a criminal

jurisdiction (but without the power of inflicting death) for political

oftences, such as those committed by a magistrate during his year

of office. Before both these comitia the accusation had to be made
by the presiding magistrate. The senate also exercised a special
power of judging offenders in times of public danger, and some-
times under such cireumstances inflicted Jdeath as punishment, bat
it did not properly belong to the senate to deal with capital cases,
and the senate also cxercised an ordinary jurisdiction and dealt
with such crimes as it thought proper to notice. But all these
authorities, the king, the comitia, and the senate, while they some-
times discharged themselves the functions of the judge, were in
the habit of dclegating their powers to others charged to make an
investigation (quastio) of the ecrime. At tirst each delegatio was
made to try one particnlar otfence, and when the case had been
tried the questio wasatan end. These guwstiones, the term being
transferred from the inquiry to the persons making it, were subse-
quently appointed to try all otfences of a particular kind that it
might be necessary to inquire into, while the delegated persons held
their authority. Lastly,thequasstiones begantobe madeperpetuce
the first of these being probably the queastio pecunie repetunde

* 1Junrig, 844, 808, 869, 859.
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established by the lex Calpurnia (B.c. 233), and this change was
accompanied by the introduction of something like a body of
criminal law. When a quewstio was made perpetua, the crimes
it was to try were in some degree defined, and the punishment pre-
seribed ; whereas previously, the body exercising eriminal jurisdic-
tion or its delegates had been bound by no rules of law as to the
nature of the erime or its punishment, except that the comitia
centuriaie could alone inflict death. Each questio consisted of a
nuinber of jurdges varying according to the regulations laid down
in the law creating it ; sometimes of thirty-two, or of fifty, or of
a hundred —the judges being appointed for a year and taken from
the same list as that from which judges in civil suits were selected,
so that the history of the contests between the senatorial and
equestrian orders for the right of being judges already referred to
(see sec. 12) applics to criminal and civil judges equally. Before
the qucestioncs perpeluc any citizen might be an accuser.  He had
to swear that his charge was not false, and he had to prove the
guilt of the accused—so that the system under which a crimninal
trial is regarded as a suit between parties was thus introduced into
Roman law. Private persons had from an early time of Roman
law recovered penalties in a civil action for delicts committed to
their injury, and 80, too, the eriminal proceeding took the form of
an action between the private person accusing and the accused.
The judges were under the guidance of a president (prases), and
each judge pronounced that he condemned, absolved, or that
there was not proof cither way, by dropping into an urn one of
three tablets, bearing respectively the words condemno, absolvo,
non liquet. If the acensed was condemned, he received the precise
punishment provided by the law creating the qucstio perpetua.
During the last century of the republic, #hd in the early days of
the empire, a great number of laws, each handing over a special
head of ofience to a qucestio perpetua, were passed, and thus some-
thing like a system of eriminal law and criminal procedure was
established. Under the empire, as time went on, exactly what
happened in civil suits happened in criminal procecdings. The
magistrates had exercised a power of dealing with some offences
in a summary manner (extra ordinem), and the sphere of their
authority was gradually enlarged until itsuperseded the gucstiones
perpetuc altogether, as the formulary system of actions was super-
seded by the extraordinary jurisdiction of the magistrate in civil
suits,

LIST OF THE CHIEF LAWS, EVENTS, ETC,

REFERRED TO IN THIS WORK.

Nore.—Most of the dates both here and throughout the work are merely approzimate.

B.O. B.C.
753-509 TrE REGAL PERIOD.

Comitia curiata and the Senate the
earliest legislative bodies.
Division of the people into classes

and centuries; comitia centu-
riata.

Leges regice. Jus Papirignum,
509-30 TuE REePUBLIC.

500 Lex Valeria.
495 Leges sacre. 493 Recognition of tribunes of the plebs,
488 First meeting of comitia tributa.
450 The Twelve Tables,
449 Lex Valeria Horatia. Legis acliones.
444 Lex Canuleia.
866 A plebeian appointed consul,
341 Lex Genucia.
839 Lex Pullilia.
326 Lex Pexetelia Papiria,
803 Jus Flavianum,

287 Lez Hortensia. 284 Distinction between populus and
286 Lex Aquilia. plebs disappears.
246 Prator peregrinus.

243 Lex Silia.

233 Lez Calpurma.

197 Lex Atinia.

196 Lex Atilia.

193 Lex Cinca.

183 Lex Platoria.

182 Lexz Furia (lestamentaria).
180 Lex /Tbntia. The formulary system.

169 Lez Voconia. . Influence of Greck philosophy.
123 Lex Sempronia. 148 Qucestiones perpetuc.

102 Lex Apuleia.

95 Lex Furia (de sponsu),

89 Lex Plautia.

81 Leges Cornelice.

52 Lexz Pompeia (de parricidits).

Jus Elianum or tripertitum.

Quintus Mucius Scavola.
Cajus Aquilius Galla.
Servius Sulpicius.
40 Lex Falcidia.

Lex Hostilia.

Lex Publilia (de sponse)
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B.C.
83 Lex Scribonia.
Leges Julie.
Legal cffect given to fideicommnissa
and codicils.

A.D.
4 Lez Elia Sentia.
8 Lex Furia Caninia.
9 Lexr Papia Puppeea,
11 Lexr Junin Velleia.
16 Sc. Libonianum.
19 Lex Junia Norbanea.
42 Sc. Largianum.
45 Lex Claudia.
46 Sc. Macedonianum,
Sc. Velleianum.
52 Sc. Clandianum.
60 Sc. Neronianwm.
61 Lex Petronia.
62 Sc. Trebellianum.
73 Sc. Pegasianum.
Beneficium divisiondis (Rescript of
Hadrian).

158 Sc. Tertullianum.
Addictio bonorum liberlatis causa
(Rescript of Marcus Aurelius).

178 Se. Orphitianum.

291 Women allowed to adopt.
339 Formal words no longer necessary
for appointment of heirs,

470 Formal words no longer necessary
in stipulations.
Lex Zenoniana (emphyteusis).
JUSTINIAN: —
Change ip law of adoption,
Changes in laws of succession.
Benericium invenlarii,
Abolition of Latini Juniani and de.
ditirid.
Beneficium ordinds.
Changes in law of peculium.
Donatio propter nuptias.
Repeal of lex Kilia Sentia, lex
Furia Caninia, and se. Cloudi-
anum.

B.C.
30 THE ExPIRE.

The jus respondendi conferred by
Augustus (ut er auctorilate
ejus responderent).

Trebatius.
Antjstius Labeo,
Ateius Capito.

Proculus.
Masurius Sabinus.

A.D.
117 Edictum perpetunm,
Hadrian's rescript: quibus permis.
sum est jura conders (GaL i ).
Celsus.
Salvius Julianus.

Gaius.
Pomponius.

Papinian,
Paul,
Ulpian.
Modestinus.
212 Roman citizenship conferred upon
the whole empire.
296 Extraordinariajudicia become the
regular mode of trial.
306 Codex Gregorianus.
930 Seat of empire transferred to Con-
stantinople.
365 Codex Hermogenianus,
426 Lex citationts.
438 Codex Theodosianus.
476 Fall of Westcrn Empire.

JUSTINIAN (482.565) :—
529 Codexz velus (not extant).

Quinguaginta decisiones.
533 The Digest.

The Tnstitutes,
534 Codeg repetite preelectionis,
535 564 The Novels,

INSTITUTIONUM JUSTINIANI
PROEMIUM.

IN NOMINE DOMINI NOSTRI
JESU CHRISTI.
IMPERATOR CxEsAR Fravius JusTI-
NIANUS ALAMANNICUS  GOTHICUS
FraNcicus GERMANICUS ANTICUS
Avraxicug VANDALICUS AFRICANUS
PIUS FELIX INCLYTUS VICTOR AC
TRIUMPHATOR SEMPER AUGUSTUS
CUPIDE LEGUM JUVENTUTI.

Linperatoriam majestatem non
solun armis decoratam, sed etisin
legibus oportct esse armatam, ut
utrumque tempns et bellormm et
pacis recte possit gubernari et
princeps Ronianus victor existat
non solum in hostilibus preeliis, sed
etiam per legitimos tramites calum-
niantium iniguitates expellens, et
fint tam jnris religiosissimus quam
victis hostibus trimnphator.

1. Quornm vtramgue viam cum
summis vigiliis et smnma provi-
dentia adnuente Deo perfecimus.
Et bellicos quidem sudores nostros
barbarice gentes sub juga nostra
deducte cognoscunt et tam Africa
qnamn alie innnnierose provincim
post tanta temporuin spatia nostris
victoriis a cwlesti numine prastitis
iteruin dicioni Romane nostrogue
additee imperio protestantur. Omnes
vero populi legibus jom a nobis
promulgatis vel compositis regun-
tar.

2. Bt cumsacratissimas constitu-
tiones antea confusas in luculentam
ereximms consonantiam, tunc nos-
tram extendimus curam et ad imn-

IN THE NAME OF OUR LORD
J5SUS CHRIST,

Tae EmpeRorR CmsaR Fravius Jus-
TINIANUS, VANQUISHER OF THE ALA-
maNI, GoTHs, FRrancs, GERMANS,
ANTES, ALANI, VANDALS, AFRICANS,
PIOUS, HAPPY, GLORIOUS, TRIUMPHANT
CONQUEROR, EVER AUGUST, TO THR
YOUTH DESIROUS OF STUDYING THE
LAW, GREBTING.

The imperial majesty should be
not only made' glorious by arms, but
also strengthened by laws, that, alike
in time of peace and in time of war,
the state may be well governed, and
that the emperor may not only be
victorious in the field of battle, but
also may by every legal means repel
the iniquities of mmen who abuse the
laws, and may at once religiously
uphold justice and triumph over his
conquered enemies.

1. By our incessant labours and
great care, with the blessing of God,
we have attained this double end.
The barbarian nations reduced under
onr yoke know our efforts in war; to
which also Africa and very many
other provinces bear witness, which,
after so long an interval, have been
restored to the dominion of Rome and
our empire, by our victories gained
through the favour of heaven. All
nations moreover are governed by
laws which we have already either
promulgated or compiled.

2. When we had arranged and
brought into perfect harmony the
hitherto confused mass of imperial
constitntions, we then extended our




2 PROGEMIUAL

mensa prudentie veteris volumina et
opus desperatum, quasi per medium
profunduin euntes, cwmlesti favore
1am adimplevimus.

3. Cumnque hoc Deo propitio
peractum est, Triboniano, viro mag-
nifico, magistro et ex quastore sacri
palatii nostri, nec non Theophilo et
Dorotheo, viris illustribus, antcces.
soribus, quorum ommnium sollertinm
et legum scientinm et cirea nostras
jussiones fidem jam exnultis rerum
argumentis accepimus, convocatis,
specialiter mandavimus, ut nostra

gbe no-tlisque stasionibus
Bk fstibausies: e ligew
abula non

vobis primna Tegum cuna

ab antiquis fabulis diseere, sed ab
imperiali splendore appetere, et
tam gures quam anima vestre nihil
inutile nihilque perperam positum,
sed quod in 1psis rernm optinet ar-
gumentis, accipiant et quod in priore
tempore vix post triennium in-
feriocibus contingebat, ub tunc eon-
stitutiones imperatorias legerent,
hoc vos a priinordio ingrediamini,
digni tanto honore tantaque reperti
felicitate, ut et initium vobis et
finis leguin eruditionis a voce prin-
cipali procedat.

4. Igitur post libros quinquaginta
digestoruin  seu pandeetarum, in
quos ommne jus antiquum collatum
est (quos per eundem virum exeel-
sum Tribonianum neec non ceterog
viros illustres et facundissimos con-
fecimus), in hos quattuor libros eas-
demn institutiones partiri jussimus,
ut sint totius legitinie seientis prima
elementa.

5. Quibus breviter expositum est
et quod antca optinebat, et quod
postea desuetudine inunbratumn ab
imperiali remedio illuminatum est.

6. Quas ¢x omnibus antiquoruin
institntionibus et priceipue ex corn-
mentariis (jail nostri tan institu-
tionum guamn rerum cottidinnaruiy,
aliisque juultis conunentarils cow-
positas cum tres prvdicti viri pra-
dentes nobis optulerunt, et legimus
¢t cognoviinug et plenissimum nos-
trurinn constitutionuin robur eis ac-
comnodavimus.

care to the vast volumes of ancient
law; and, sailing as it were necross
the niid-ocean, have now cowmpleted,
through the favour of heaven, a work
that onee seemed beyond hope.

8. When by the Llessing of God
this task was accomplished, we sum-
moned the most eminent Tribonian,
master and ex-quastor of our palace,
together with the illustrious Theo-
philns und Dorotheus, professors of
law, all of whom have on many occa-
sions proved to us their ability, legal
knowledge, and obedience to our
orders ; and we have specially charged
t.ltl;ﬁ) W coinpasm, sislderour wauthanithy
an %

from old and erroncons sources, but
apprehend them by the clear light of
imperial wisdom ; and that your 1ninds
and ears may receive nothing that is
useless or misplaced, but only what
obtains in actual practice. So that,
whereas, formerly, the junior students
could scarcely, after three years'
study, read the imnperial constitutions,
You may now cominence yonr studies
by reading them, you" who have been
thought worthy of an honour and a
happiness so great as that the first
and last lessons in the knowledge of
the law should issue for you from the
mouth of the emperor.

4. When, thercfore, by the assist-
ance of the same eminent person
Tribonian and that of other illustrious
and learned men, we had compiled
the fifty books, called Digests or
Pandects, in which is ecollected the
whole ancient law, we directed that
these Institutes should be divided into
four books, which wmight serve as the
first elements of the whole scicnee of
law.

5. In these books a brief cxposi-
tion is given of the ancicnt laws, and
of those also which, overshadowed by
disuse, have been again brought to
light by our imperial authority.

6. These four books of Institutes
thus compiled, from all the Institates
lelt us by the ancients, and chictly
from the commentaries of our Gaius,
both in his Institntes, and in his work
on duily alfairs, and also from many
other eonnuentaries, weve presented to
us by the three learncd nien we have
above nanted.  We have read and ex-
amined them and have accorded to
them all the force of our constitutions.

, Luslituley, so that younay
no inore léarn the first sletnents of law

<
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7. Summa itaque ope et alacri
studio has leges nostras aceipite et
vosmiet ipsos sic eruditos ostendite,
ut spes vos pulcherrima foveat, toto
legitino opere perfecto, posse etiam
nostram rem publicam in partibus
ejus vobis credendis gubernare.

Data undecimo kalendas Decemn-
bres Constantinopoli domino nostro
Justiniano perpetuc Augusto tertium
consula.

3

7. Receive, therefore, with eager-
ness, and study with cheerful dili-
gence, these our laws, and show your-
sclves persous of such learning that
you may conceive the flattering hope
of yourselves being able, when your
course of legal study is completed, to
govern onur empire in the different por-
$ions that may be entrusted to your
care.
Given at Constantinople on the
cleventh day of the culends of De-
cember, in the third consulate of t.he
Emperor Justinian, ever August (533).
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LIBER PRIMUS

Tir. I DE JUSTITIA ET JURE.

Jusriria est constans et per- Justice is the constant and perpetual
petua voluntas jus suum cuique wish to render every one his due.
tribuens.

D.iL L 10

The term jus, in its most extended sense, was taken by the
Roman jurists to include all the commands laid upon mef® that
they are bound to fulfil, both the commands of morality and of
law. The distinction between commands which are only enforced
by the sanction of public or private opinion, and those enforced
by positive legal sanctions, may seem clear to us; but the Roman
jurists, in speaking of the elementary principles and divisions of
jurisprudence, did not keep law and morality distinet. Celsus
defines jus as ars bons et @qui. (D.i. 1.1) Thisextension of
the term would sink positive law in morality ; that only would be
supposed to be commanded which ought to be commmanded. The
confusion arose principally from the view of the law of nature,
borrowed from Greek philosophy by the jurists. (See Introd.
sec. 14.)
Jus, used in its strictly legal sense, has two principal meanings.
It either signifies law, that is, the whole mass of rights and duties
protected and enforced by legal remedies, or it means any single
right, that is, any faculty or privilege accorded by law to one man
accompanied by a correlative duty imposed on another man. Jus
itineris, for instance, is the right given to one man of going
through the land of another who is placed under a duty to let him
pass. Neither a right nor a 'duty, at any rate 'in the sphere of
private law with which alone the Institutes deal, can exist with-

out the other. (See Introd. sec. 36.)

1. Jurisprudentia est divinarum 1. Jurisprudence is the knowledge
atque humanarum rerum potitia, of things divine and human; the sci-
justi atque injusti scientia. ence of the just and the unjust.

D.i1.10. 2.
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Jurisprudentia is the k
cor.]iln;,,; t]o the theory of t?);\ F:f\?i)?]r?:tgicwlh
manded by right reason, this right ' i

. LY Tight veason, ght reason being
gc ;:;ﬁsg;cbf};; ?;wﬂll{ngs and to wan. On this”«rfgfﬂlﬁog. 510 tlhe
e o thi 128 to deal with religious “'O?S]lip t,helk also
of human things t“gs was necessary, as well as the ku ‘lnolw-
of ! am{ n e rba, 1.0 say wl_m.t were the contents of j owledge

S eceding definition are taken at S ok
writings of len. (Sce Introd. sec 24.) at random out of the

at 18 jus, and jus, ac
aid down what 1s com-

2. His generaliter cognitis ¢
incipientibus nobi e Jura orms o
popgn Romsnnimi)t‘: l:,;)r(L[tg)nere  Jura terms, we think we shall
popull Romani. eomm‘c\)l{;g“e’ viden- our exposition of the law cfommcnce
primo levi ac simplici ls:lgle_, si  1nan people most mlv.mt'we: -Ith?: P
B iy b e » post deinde explanation ig at first “]'H' par il
igontisaiina giq ° exactissima and is then carried it st
Loterprota st;a.t,imngba: tradantur. with the utmost c'On g dotnils
Alioauin s statim :ni initio rud.en} ness.  For, if at the ‘uet B e rnet-
multitudine ac vari‘eut.gltn studiosi load the inind of theOlleSf]t % while
gnemver'unus, duorum alt,grml:r:lxll: g::. o L(;I B s oot and e:ll:;b‘l‘;hlzg
esertorem studi i ety of topieni .
desertorem ltﬂgi;(;;U;:(;:lﬁClelnus.:mt variety of topics, oueaoflzl\:“gu'de o
ourn di?ﬁdem,in, qiue,smlge etiam  happen—we shall eitheroe- mfgsl?f(”
R &dp'drum_que wholly to abandon his st.udie:"be tor
iy S Rl il i gmdu- great toil, and often after re: L?ir, fer
cernus, ad quod lenjore vza" uctus  of himsclf (the most freg ot s
dentia maturius perduci :otl:li:sgtlm. :lllla;.]lﬁlzvmfek e o(fl|lye::z115;u$é
sset. l ap last conduct hitn to the poi Y
which, if he had been led b e hen
road, he might, withont e o
and without an dist,rnsgreac oo
po“gcrs.‘ have chn soonert' c(c))fnc]lnitzgn
; 1:.' The maxims of law are hhesé'
0 live honestly, to hrt no one, to gi .
every ote his due. o rogive

ing explained these general

8. Juris priecepta sunt hee:
honeste vivere, alterum non de:";
suum cuique tribuere. ’

4. Hujus studii due sunt i
tiones i 8 posi- 4. The st is divi i
licurn jlll): be]:éum Etd pr:ivatum. Pub  two l)mrlc)1<asl~l'd )c'h(ft l:fw o d'w‘dEd o
ouro Jus e(’:ta?tuo ad statuin rei of private law. P bl'publlc opd that
ad sin:vuloglm "1-[‘r]vac"'uv quod  which regards 'theg }C o s that
Dicendim est qu; lt&tsm pertinet.  Romin i’)mpire~ r>°_“er“meﬂt o b
vato, quod trip:alrg:ume ésutr? ([:)(:{_ “tgiCh] e éheprii:;t\iss:zk i;tg;t
lectwun  est i b At e ar -
i Sauten;:iiuex naturalibus latter, which is :o;])?:v t(()l of thees ol

g m aut civilibus. ments, and consists tl)fo;ieezf tthge? ole-
oy, aeat I, to the  law ot
ns, and to the eivil
D.L1.1.2 fo.

Both the jus publicum and the 5 )
cipal T Tt the et e yus privatum fall under muni-
| lav , t ; particular st i jus 1
;acnl,;_ 117 sacerdotibus, in magistratibus act;s:nglﬁz&blwum__ws T
) Public taw regulates roligious worshi 1 i i
tion ; prlv.ate la‘w d.etermines the righté anplac;” ’cw”
The threefold division of private law oi HorVe
in the next section givenin the

5ulministra-
»s of individuals,
text is discussed

Pe eV

L1B. 1.

TIT. 1L 1

Trr. II. DE JURE NATURALL GENTIUM ET CIVILL

Jus naturale est, quod natura
ommnia enimalia docuit. Nam jus
istud non humani generis proprium
est, sed olnnium animaliv, que in
ceelo, quee in terra, qu® in mari nas-
cuntur. Hine descendit marisatque
feminme conjugatio, quam nos matri-
monium appellamus, hine libcrorum
procreatio et educatio: vidernus
etenim cetera quogue animalia istius
juris peritia censeri.

D.i.

In the Introduction (sec.
the jurists meant by b
right reason inherent in

force as a law.
law of Rome (Introd. sec. 10),
sum, that is, of the

the Romans, as well as in Roman law. (Introd. scc.
thus arose the threefold division o
graph of the last title; but the jus yentiu

were often placed in the same head of div
but the embodiment and indication of what

sed to command to all men. Thus while

mon to all nations was
right reason was suppo

the threefold division of law was adopted b
fold division was adopted by 0
the cleventh paragraphs of this

Ulpian, who adopted the th
who adopted the twofold.

Unfortunately, in ord
tinian has borrowed a passag
runs off into a subsidiary
easy to see that if we begl
tion of law, we may
community of actions w

physical life, reason or instinet suggests t
jus is that which nature commands, natu

maud the propagation of the species in
would be a jus commnon to anmals and to

hom the theory of the lex malure wWas
rene the subjeet to a point in whieh men

man, and thus there
men. A jurist to w
familiar, 1wight casily pu
and animals scemed to mect.

do with animals, as it looked only to the reason in
d in considering what the

universe and in man, an

meant by jus naturale this fra

The law of nature is that law which
nature tcaches to all animals. For this
law does not belong exclusively to the
human race, but belongs to all animals,
whether of the air, the carth, or the sca.
Hence comes that yoking together
of male and female, which we term
matrimony ; hence the procreation and
bringing up of children. We sce, in-
dzed, that all the other animals besides
man are considered as having know-
ledge of this law,

.13

14) a sketeh has been given of what
Le lex nature. It was the expression of
nature and man, and having a binding
It was contrasted with the jus civile, the old strict
and also with the jus gentim, the
latw found to obtain in other nations besides

12.) There
f law adopted in the last para-
m and the jus neturale
ision, for the law com-

y some jurists, a two-

thers, and is arlopted in the next and
title, Justinian first borrow ing from
reefold division, and then from Gaius,

et to give a notion of jus naturale, Jus-
se from Ulpian, in which that jurist
and divergent line of thought. 1t is
in to make inherent rcason the founda-
find it neeessary to take into account the
hich, in some of the primary [eatures of

o man and animals. If
re may be said to com-
animals as much as

But the main theory had nothing to
hevent in the

Roman jurists
gment of Ulpian way be dismissed

almost entirely from our notice.
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cultruin.  Eadem lege et venefici
capite damnantur, qui artibus odi-
ogis, taln venenis gfiam susurris
magicis honines occiderunt vel inala
medicamenta publice vendiderunt.

TIT. XVIII.

By the same law, poisoners are
capitally condemned wko by hateful
arts use poisons or magic charms to
gl]] men, or publicly sell hurtfal
rugs.

D. xlviii. 8. 1. pr. and 1; D. 1. 16. 233. 2.

Lex Cornelia de sicarits,
Sylla, B.c. 81.

_ 6. Alia deinde lex asperrimum
crinlen Nova peena persequitur, que
Pompeia de parricidiis vocatur.
Qua cavetur, ut, si quis parentis
aut filii aut ommnino adfeetionis ejus,
quie nuncupatione parricidii con-
tinetur, fata properaverit, sive clam
sive palam id ausus fuerit, nee non
is, cujus dolo malo id factum est,
vel conscing criminis existit, licet
extraneus sit, pana parricidii punia-
tur et neque gladio neyne ignibus
neque ulli alii sollewni peens sub-
jugetur, sed insutus culeo cum cane
et gallo gallinaceo et vipera ct simia
et inter cjus ferales angustias com-
prehensus, secundum quod regionis
qualitas tulerit, vel in vicinum nare
vel in anmem projiciatnr, ut omni
elementorum usu vivus carere imci-
piat, et ei emlum superstiti, terra
mortuo auferatur. Si quis autem
alias cognatione vel adfinitate con-
junctas personas necaverit, penam
legis Corneliw de sicariis sustinebit.

passed during the dictatorship of

8. Another law, the lex Pompeia de
pamptdus, inflicts on the most horrible
of erimes a strange punishinent. It
provides, thatany onewho has hastened
the death of a parent or child, or of
any other relation whose murder is
legally termed parricide, whether he
acts openly or secretly, and whoever
instigates or is an aceomplice in the
comunission of the crime, although a
stranger, shall undergo the penalty of
parricide. He will be purished, not
by the sword, nor by fire, nor by any
prdmary mode of punishiment, but lie
is to be sewed up in a sack with a dog,
a cock, & viper, and an ape, and en-
closed in this horrible prison he is to
be, according to the mature of the
p_]ace, thrown into the sea, or into a
river, that even in his lifetime lie inay
begin to be deprived of the use of the
elements, and that the air 1uay be de-
nied to him while he lives, and the
earth when he dies. He who kills
persons allied to him by cognation
or alliance, other than those we have
mentioned, shall undergo the penalty
of the lex Cornelia de sicariis.

D.xlviii. 9.1, 9; C. ix. 17.

Lex Pompeia de parricidiis,

passed in the cousulship of Pom-

peius, B.C. 52. The punishment mentioned in 2xt i \

from the leg'islu.tion[ of the Twelve Tables. t&'?u‘: ‘l(et:chlljgzlzgzid
under the teri parricidium, embraced the murder of anv a.séend:
ant, of a brother or sister, of a hushand or wife, of consubini, of
a step-father, step-mother, father-in-law, mother-in-law, &e “of
a patron, aud of a child if killed by the mother or gral;dfat.l’)er,

but not if killed by the father.

(D. xlviii. 9. 1.) If there was

no river at hand, the offender was torn to pieces by wild beasts.

(D. xlviii. 9. 9. pr.)

7. Item lex Cornclia de falsis,

7. Also the lez Cornelia de falsis,

quee etiam tcstgmen_taria. vocatur, otherwise called testamentaria, pun-
peenamn rrogat ei, aui testameuturn  ishes any one who shall have \\'Yriaen
vel.alm(l.lnstrumeutuu}falsumscrip< sealed, féml, or substituted a falsc Les:
serit. siguaverit, recitaverit, sub- tament, or any other i.rntrlu;x;nt or
jecerit, quive signum adulterinum shall have made, cut, or .iun\re::e‘d a
l:lec‘erxt. slcu]p?s_nt, expresserit sciens  false scal, kno\\'i;lqlv ‘and 1||zlli:'i(;u9|y
D ; o 1 i 0] § o

olo malo. Ejusque legis pena in  The penalty is, upon a slave, the ex-

LiB. IV,

servos ultimum supplicium est, guod
et in lege de sicariis et veneficis ser-
vatur, in liberos vero deportatio.

TIT. XVIIIL 507

treme punishment of the law, as is
pronounced by the lez Cornelia upon
assassins and poisoners; that upon
freenten is deportation.

D. xlviii. 10. 1. 4, 13; D. xlviii. 10. 16. 1.

Lex Cornelia de falsis, or Cornelia testamentaria, was passed

under the dictatorship of Sylla,

8. Item lex Julia de vi publica
seu privata adversus eos exoritur,
qui vim vel armatam vel sine armis
cormmigerint. Sed si quiden arnata
vis arguabur, deportatio ei ex lege
Julia de vi publica irrogatur: si
vero sine armis, in tertiam partem
bonorum publicatio imponitur. Sin
sutem per vim raptus virginis vel
vidue vel sanctinonialis, velate vel
aliee, fuerit perpetratus, tunc et pec-
catores et ei, qui opem flagitio de-
derunt, capite puniuntur secundum
nostree constitutionis definitionem,
ex qua hmc apertius possibile est
scire.

B.C. 81.

8. Also the lex Julia de vi publicn
seu privata punishes those who are
guilty of violence, whether with armed
force or without. For violence with
arined force the penalty inflicted by
the lez Julia de vipublica is deporte-
tion. For violeuce without arms, it
is the coufiscation of a third of the
offender’s property. But in case of
the rape of a virgin, a widow, a per-
son devoted to relision, whether wear-
ing the veil or not, both the ravishers
and all who have aided in the com-
mission of the crine are punished
capitally, according to the provisions
of our constitution, in which may be
found fuller information on this head.

D. xlviii. 6. 10. 2; C. ix. 13. 1.

Lez Julia de vi, passed in the time of Juliug Ceesar or Augustus,

but its exact date is not known

9. Lex Julia peculatus eos punit,
qui pecuniam vel rem publicam vel
sacram vel religiosan furati fuerint.
Sed si quidem 1psi judices tempore
administrationis publicas pecunias
subtraxerunt, capitali animadver-
sione puniuntur, et non solum hi,
ged etiam qui ministerium eis ad
boc adhibuerunt vel qui subtracta
ab his scientes susceperunt: alii
vero, qui in hanc legem inciderint,
pone deportationis subjugantur.

D. xlviii. 13.

9. Alsothe lez.Julia pecuiatus pun-
ishes those who have stolen public
money or property, or anything sacred
or religious. Magistrates, who, during
the time of their administration, have
gtolep the public money, are punishable
capitally, as also are all who aid them
in their robbery, or who knowingly
receive their plunder from them. Other
persons who offend against this law
are subject to the penalty of deporta-
tion.

1,3; C. ix. 28,

Lex Julia peculatus. The exact date of this law is also un-
known. It probably belongs to the same epoch as the lex Julia

de vi.

10. Est et inter publica judicia
lex Fabia de plagiariis, que inter-
dum capitis peenam ex sacris con-
stitutionibus irrogat, interdum levi-
orem.

C.i

10. There is also among the laws
giving rise to public prosccutions the
lex Fabia de plagiariis, which inflicts,
in certain cases, capital punishment
according to the constitutions, some-
times a lighter punishment.

x. 20. 7.

Cicero refers to this law (pro Rabirio, 3), but nothing more is




