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Note 

NAPTAPS PROVISION FOB COklPENSATION J.N TIIE EVENT OF EXPROPRIATION: A 
R E A m M E N T  OF TM& "mom, ADEQUATE AND E F P E C W "  STANDlliLD 

In NAFTA, Mexico h fuully uxqM wht i~ wmiid ly  the 'prompt, n&qu1ta md effsclivo" a t d a d  of 
compenmtiao for expcqwktd fOIbiOll pmpfda. Altlmgb NAFTA doso rrd qmciihlly mmtion the words 
'prompt,' 'du~uate.' or wefWw,' NAFTA'r expropintion povinicm quiw cmpwntion o. tho tam 
t n d i t i d y  dsmrndsd by tho Udtsd Swer. 'hi$ rtrndud hu bsern us#tsd by che Ueiud atalcr, d mhbd by 
Mexico, dam the 1938 excbugo of diphatic nobr in mpmwo b the M a i m  upmpriatioa of U.S.owned 
p-. [PN3] The F.tt lbot Mdco @ceded, fifty y m  l a k ,  to U,8. tam illustntea chnging globd 
wammic ralirias [PN4] md Mexico'n inkm6l in mrlsiDg cmce&ons to rttrwtt US. bvmtmenl, 
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Camou-t with tbo @an e x p r o p r i r ~ ,  M m b  axpropri*d L oil iaduatry. Unlike the i d  
bxpmpridonrr, whom hi- .nd M d a n  rlrdonJl d f b d  q d y ,  thin retiom humsd ody f@n oil 
ccnqmio1, oil caaewar watb mtimly f o r d g a d .  The wfm Imd rad the oil rightr woro paimuily 
owrvDd by Brltlrb and U.S. dtiamr who bd invbltbd iu ths axplordiam fior oil rt the invitnth of Ltw, p 
rsvolutio~uy M#icra govrspmaart. [FN24] 'h ail expfoprirtiwr w m  motivrbd by r M i  lo easuru that 
Mexicrar o o o ~ o d  Ma%iun oil, and bd rbir bujl h Miale 27 of ths 1917 C ~ i t u ~ ,  vvhi& vwtd 
m d p  of mbmh rad m W l  in tho Maxim ~~. (FN25) This Micb 27 provision corrtradicted the 
dw dl c#uwrlooo of ths d y  iPQOI, ubdor wbhh M&wm d n h g  d m  'put tbe srploitrtian of oil at the 
d b p d  of ths owner at thb hd.' [W] & 1938, the Wan govommmt sxpmpri.t8d all oil 

W g b  r dsorm whioh pkosd the pmmont in mmpl* caa(rol of thm ptoducrioa d diovibutioa 
of oil prodwtr. To .ohiave Uul  and, rhc borss mbmd tba oxpmprirrioo of tbp mrohia#y, btmlldolu, rtoryle 
UdU, rad 0 t h  u$&a of tho oil &at in hbaiw, [PN27j 

Aa illushbd by the 1938 md 1940 diqmta over lud and oil comp6aution, h e  hiobricd posirionr 0 f . h  
Uditdd Sbbs md h h x b  hive somud i m i l a b l a .  htmd of mlving b i f  rmpectivs diff@re~ace$ on the 
ipbmWionnf law of compxmtiao for a~ptoprirtiOn, b y  cham to mtth clJm an an rd hoc krir. TIM fact that 
m m  fifv p f e  I-, in NAFTA, two gove#nmat~ haw Rttrlly lgnrd to a ptavLdoa sddtwring 
ammmth for cnprrrpiirtiam in hmfors puticululy aigaificrat. 
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B. Pow-World War R 

Evm if rho iatsrnrtid lepl #ty had mxprsd the Hull do&m prior to Wodd War 11, the war 
plrmgsd the intanadoo*l law of upmprirtian aod oompsnrJion bmck into turmoil. P r o h  Dolzier uguua Ihrt 
the #ie of U.S. matioar w Uw qmmoat thl wmpsarrtim of #me ibnn murt be paid in ordar for 
rn- . . to be lo@: 

Ssvatrl U,N, O s P d  humbly  m t u t i a u  aro &vmt to axpqrbtioa d tho iubrnrtioorl strndard for 
aoPlr(#autlaa. [FN571 Ths Rmolutioa on Pwmmmt Sworaipty wor N r W  Raroum, ~ l u t i o a  1803, 
VNS] is widdy tmwpizsd, in utrlml dmbimr md in the writinp of publicitto, i s  rdcotive of customnry 
hrtnrnrtlanrl law. Roaoluth 1803 providar for payment of 'appmpdate oomps~lotion . . . in rocordam with 

law.' [FN59) Tho GMMll lummbly Idoptd it in 1962 by r vow of eighty-o6von to two, with 
rwoSuy rkbr abrlrinig. fFNM)] 
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(2) Brcb S k t e  h the right: . . . 

h Q h  ubitnl Msiw have held Rmdutim 3201 md 3281 iar~plicrble due to tho dimat of the majority of 
Qvslopal arlionr. TOPCO k1d h t ,  qw]hilo ~ u t i r m  1803 (XVII) appan to a large e x m t  M tho e x p d o n  
of r d p a e d  will, this ir not at (31 tba caw, witb to the other Resolutions , . , ." [PN73] I t  rr thus clear 
that b lut larrr  3201 and 328 1 hrva not been wept& am gmeml ialsmPtiod law. Eiqually clear, however, ie 
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Tha Vianu Convantion en lh4 LAW of T d m  oxpiicitly ddrwm trmty interprubtion. Accordin# to Artitla 
31 of tbo C m v m h ,  *[a] ttwty dull be hsrpmtal ia good frith in rooordrPccl with ths ordinary meuring to be 
givrn to the tom of tbe t m ! y  in their eantext nnd in light of its object and purpols. " [FNOO] Micle 3 J further 
pmvidsr t h t  *my telsvunt ~ l e r  of M d o d  law applicable in tha drtiom ~~ the partir" tihould be 
takm into wimat, "toptbt with the  ont tat* of thb treaty. [PN91] Thw, the Coavsation plrcas primnry 
ampbum on mlmiairrg the pldu -0, or m t b k  intqnt.tiaa, of r tnrty. 

B, laViaeic Intqmtation of NAFTA 

While NAFTA is in SOIW wry0 m axpmiaa of the U.S.-Clandr FTA to includa Mexico, Article 11 10 ie clom 
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D d d  h k  r fmam U.S. Trade ROpt6ldSICltive NAFTA mgotutor, d e d  the Invbetmart Ch.pw of NAPTA 
a daoidd aucccra for @ United Strbr becaw it mmlved mma mjor irrw in U.S,-Mexico invwtwt  
ralrtioor, Mr, Price da&M MSclo 11 10 nr 'wo of b tdy #igni fiudt p m v W  of the m t .  " [FN 1 181 
1t ia dpnificmt becnus the "pmiriorr bmbodia what for the Unirsd S m  hu b the cumtomwy inrsmrtkd 
law ptiociple that property my only be takm for a public putpow in r nondircrimhtory f ~ U o p ,  and upan 
pmmpt payam1 of fair m u k  value, with i n ~ 6 ~ 1  from the date of errpropriaion . . , . " [FNI 19) Though Mr. 
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Ths pmtdono Article 1110 m W r  foraign iav~ttmnM have little weight without adequate eafomenrart. 
Thus, it i8 crucial k t  NAFTA c o d a  a amhmiem for dqurtsly d i n #  dirputm behwea kmip inwtota 
and exproprlukrg data. Med, rccoding to Profibuor S.lrcusa, i n t s m r d d  law h e  will not pmvidm the 
nuohmi.m! T o t  bdp hvaabn ad thdr govsmmsa0, om of tho grsrt dcfioiclaci of curlomrry in&cnatid 
law b tht f d m  mt &ad an efkXive IPd bind@ nrsobsPirm fbr Um rerolution of Invsstmmt disputao, Ow 
dm of Ilu BIT nxwoma~t i i ~  ta m y  tbir riturrian.' [PNlU)] ?hs NAPTA hvasrmant Chaptar contrinr a 
rrrpurbr dirputs aeUlement metion. [FN121] S s c b  B, "Ssldsmmt of DLpulsr khueea r Pnrty md m Investor 
of Anothrt Puty,' ir M b d  in &a NAFTA Irzlplsmsatlrion Act rummuy: 

VI. C c n r c l a  Who Won? 

UltimPdy, r nuts act6 to MI ita hbmb, whethar biding to nuke war, fmplemt a cabin  intapmtation 
of h~~ IpW, w enbe into a pivm tnrty, Moxico hu, 8fw r hrlf mhry, cwmnted lo the U.S. vsnioo 
of tha b t d o o r l  law of oatapat&m far sxprqri.tion. Thir dscirion ~ I W U  Mexiod'r changing economic 
dtia md iU d.ptrbb view of nlf-inbrat. At oas tim. Mexico pmferd to m r t  sovmignty over ite 
rrrhurl ~WOWW d to wnl6tt any obligatioP to pay 9ompeinrrtim wording to US. term. Today, in an err of 
globrl mrrkatr, regioaal tmdiog b l w ,  d .n I r t c d  naad for foreign inva&mont, lvle~ico haa found the 
d o n  to the U.S,  ten^^ tdonble, Swdlowing &a bittor pill of whrt ir effectively a "prompt, adequate and 
eWiwu oampsaaatien p d m  pramably poms less -4 to nrriaPlrl intereab than miming out col A b r d  
r g ~ t  witb two imporbnt tndb md k- t  p a w # .  
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(a) ka a public pu-; 

(a) in awxdawa with dum procsr o f  law d Mich IlOS(1): md 

(d) on pyment of cornpawadon in aurdurcs with pmgmphe 2 through 6. 

3. coqaudon dull be pud witbout delay md ba fully rorliubb. 

4. If p y m t  u mrdb in G7 ourrarcy, cclmprrrution rhll include intdswt at a commmidly rsroonrble rate for 
tht cunmoy from tbe data of oxpupriation until Lhe &re of rtual pay mat. 
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1 A a U .  ir rwpodble UPdbC iptsautioml l i w  for iqjuy wultlag fm - 

I (a) u not fbr r public purpoos, or I 

1 (0) b mt wampded by pvio ioa  for jud cormsrrputiw; 

Appendix D: U.3.-Cuudr F m - T d e  A~rmmnt KJ.8.-Cuudr FmbTnch 
A#wnmt Article 1603; Expropriatiom Neither Ruty ahdl dino6ly or 
indirectly aulonrlits or exproprinte an Invwtrm~t in itu larimy by an 
invsrtot of tb o h  Puty or Wre any mtaw,re or rssion of x m ~ u m  

tmtrmout to aa aproprirh of b w b  an Invwmmt, except: 

(a) for r public v, 
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I%. J.D. lundirl.r., 1997, SmflOrd Lrw Sohwl; M,A,L D, candidate, 1996, 'Ihe Fletcher School of Low 
a d  Diplowy, Tufb U n i v d t y .  I would lilca to t h d  J w a l d  Sakuae, for whom rhir mta wrr or ig i~ l ly  
wdttm, u wdl u Cuoliar C, Rosa md Walt Faotynen for spa* my in&& in ~t.tutmy htpretation, 
l b k  you alp to Ksvh IHng rmd the editorial Uaff of &@ Stmford Jourml of Intsmuional Law. Fimlly, 
haah to J d h y  1:- and AUM Tmm for their 011#,umgemeat in the wri* of thir note, nud to my 
w y  b c  their wasw rupport 

FNS, For a nprinting of the 1958 arrchrngs of nom be- U,S. S6cretuy of State Corddl Hull and the 
M a i a a  Embuay, $ee 3 Gmm H, H m ,  Diacul of Intwastian~I Law 6 288 at 655 M (1942). 

PN4, Profyy~l Jaime Ros axplrinr thm &m&q sccw6mic fam puahiq Mexico tawrrds NNTA: 

PJAFTA'r] mthuir#ic doptiaa by the Mexican g- ia thuc wt oniy a rault of 4 long pmcm of 
'milat inwrath,' couplod with #lobed t d  w r a d a  the f o d o n  of mghd trade MOM in tba world 
boaaonry, but it ia daa r cbnmquma of the a e ~ l  economic problea~ bmught about by the djurtment md 
reform plmrcucu of h e  19801. Jaime Ror, Free Tndb A m  or C o m m  CIpitrl Market? Notes on Mexico- 
US W d c  hbgntioa and Cumut NAFTA Nqotiatione, 34 J. Intermenern Stud, & World Aff. 53,67 
( 1 m .  

FNS. 'Ihs text of NMTA Article J 110 rppeurr in A p p d i x  A. 

FN6. Jmf L. Kuaz, 'Ihe Mexiam Bxproprirtiom 17 (photo. npriat 1976) (New York Uniwrmty School of 
Law, Contqh L, Purrphl# S.riw 5, No. 1, 1940). 

PN9. Julio C. TmviDw, Mexico, in Expropriotion in tho AI&EU 113, 119 (Andrar, P. Loweafeld a%. 
1971). 

FN10, RBtor Rouix,  W w b  of Micler 27 md 123 of tbs Palitiul Camtirution of 1917, at 135 (1945), 
q W d  in TmviDno, mpm oak 9, at 120. 

FN11. M W  Cu- V&. de+, AmpIro Ad- . . ivo on Ravlrion, 605 1932, s 1A (Dm, 8, 
1936), 50 dbmrnuio Judicid de In Pdorrcian (5th Upoer) 2568,2950, quoted io TnviDno, supra nou 9, at 
1U1, 

FN14. Id. 
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PNIS. Id. rt 656 (emphuir added). 

PNl8. Id, at 660, 

FN2l. Id. at 23, 

FN22. Id, u 22, 

FNU. Id, rt 33 -34. 

FNU. Id. 

FN28. Hachwnth. wpn note 3, rt 662 (mphmb added). 

FN29. Id. 

PN32. Id, 

FN35, Martin hmkb,  Foreign Nrtionrlizrtione, 55 Am. J. Int'l L. 585, S90 (1961). 
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W (Mu, 27, 1922) MS. Drrpurment of SWe, ti10 393.11514, ciM in HPclcworth, rupn a& 3, at 654 
(cr3aphuim -1. 

FN37, Lee A, O'Connor, l b a  Intmatio~l Law of E x p m p W o ~  of Foraip-Omsd Proparty: lie 
Compemortion Rsp\llrrsna9t lad the Rda of the Taking Stub, 6 by. LA. ht'l & C o q .  LJ. 355, 399 
(1983). 

FN38. FIctory 3 Cbarnnw (&many v. Palud), 1929 P.C.I.J. (mr. A) No. 17, rt 47. 

FN39. P d c k  M, Norton, A L w  of B e  F u m  ot r IAW of tbe Put? Mobrm Tribunals ud tho 
Intematianrl Law of Bxprapsi.tioo, 85 Am. J. Iat'l L. 474,476 (1991). 

FNSO. Fy:tory at Chorarm ( & m y  v. Md), 1928 P.C,IJ, (Ser, A) No, 17, at 47, 

F N 4 1 . h  Ture Ov- Pbtrobum Co, v. 'lha Gwat~ffwlt of tlw L i b p  k r b  Rupnblic, ~plintsd in 53 
Wl L. Rap. 389, 507- 09 (1979) m t  TOPCOh bui w Britirh ktmleum Explontia a. v. Libyvl 
Arab Republic, repriated in 53 ht'l L. Rep. 297, 337- 44J (1973) (awarding for expropintion, but 
rultr~rgrior~brtradrdalnrtlhrdoin&tc$nrm). 

FN43. Id. at 339, 

PN44. Owlr Schrcbta, Bditoiirl Commsat, CQmpoadon h r  Expropairtim. 78 Am, J ,  Int'l L. 121, 122- 
23 (1984). 

FN45. Rudolf D o h ,  New Powrdrtionn of the Law of Bxpmphtion of A l k  Property, 75 Am. J, Jnt'l L. 
553, 5S8 (1981). 

FN46. Id. 1( SSB -59. 

FN47. Id. J 561-62. 

PN49. Britirh Petrolmum Exptontioa Co. v. Libyan Arab Republic, nprintcd in 53 Int'l L, Rap. 297, 347- 
48,353 (1973). 

FN50. A d  In the Matter of an Arbitdkm W Tbe Ciovesamsnt of the Shte  of Kuwait and The 
Ameba In-t Oil Compury, raprinted in 21 I.L.M. 976, 1032-33 (1982) [hereinrftar AMINOIL], 

FN51. Awud in the Dieputo ~~WIMWI Libyan Ambsicoa Oil Co. d The Govsrmasnt of The Libyan Anb 
Rc'pubilc R d i n g  to Concsoriam 16, 17, d 20, mpdnld in 20 I.L,M, 1, 76 -77 (1981) [haahfbsr 
LtAMCO]. 

FN52. Norton, ~ lpr r  nota 39, at 483 - 84. 

FN54, Id, 

FNSS. Id. at 73 (emphaeis added). 
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PNSB. hdutioa an P%rmmrcat S o v d p t y  over N d  R-, O.A, Rbl. 1803, U.N. GAOR, 17th 
h, ,9vpp. No. 17, a 15, U.N, DOC. A152 17 (1962) (IminmAsr h. 18031. 

FNS1, ChxWmtion of tlm Dnft R#oludon of rtw CXxnmam 
n .  

ml Pwmrnart sovdgnty  Over NrLurrl 
Ehawm, U.N. C3AOR2d Cam,, 17th Ssos., 850th a&#., mt 327, U.N. Doc. AIC.2IS.R. (1962). 

FNM. Nortw, o q m  noto 39, at 4911. 

FN68. TOPCO, mupra note 41, rL 507-11. 

PN7l. ' he  Charter of Boom& Rightl d Dutiui of Slotsc, 0.  A. Rar. 3281 (XXIX), U.N. GAOR, 29th 
Sw., Supp. No, 31, at 52, U.N. Doc. AM31 (19741, ngrinted in 14 I ,L.M. 251 (1975). 

FN72, b l a m t h  an the Bstabl ihwt  of a New fntsrontiorrrl kumomic O r d ~ ,  G A  Rbe. 3201 (S-Vl), 
U,N. OAOR, 6th Special Sear., Supp. No, 1, tat 4, U.N. Doc, AAUSP (1974), reprinted in 13 1,L.M. 715 . . 
(1974). 

FN73. TOPCO, eupn mte 41, rt 492. 

FN74. R e x h t a ~ # l f  (Third), mpn wte 65, r 712(1)(c) (1987). 
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FN76. Id. at r 712(1)(c) cwnnreat c. 

FN78. Id. at 68 1 (smpbrrir rdded). 

FNIII. M&dm N. Shrw, Intormtid Law 526 (3d od,, G d w  Publiortibnr Ltd. 1991), 

FN83. Id. ut. 3WlNc). 

FN84. Id. ut. 38(l)(r). 

FN85. Tbu tsrrt of UP U.S. Mods1 BIT r pps~  in A p p d b  12 n 

FN88. Dolzm, wpm note 45, at 565, 

PN89. Id. .t 566 - 68. 

FN90, V h  Convmtion on the Law of Tmtiea, Jm, 27, 1980, s 3, art. 31(1), reprinted in Bamc 
Dowmmb in I n t d o p u l  L*w 362- 63 (Im Brownlie 4.. 1983) Visnnn Cb~~vmticm]. 

FN91. Id. r 3, ut. Sl(3Xc). 

FN92. Id. r 3, art. 32, 

FN94. Id. B 3, ut. 32(b). 

FN%, United Stl~#.- Fnr-Tnd6 m t ,  h. 22, 1987 - Jan. 2, 1988, U.S.-Can., 27 1.L.M. 
293 [hdmfk  PTA], 

PN98. Jam Rnby, 'Iha Invartm4nt Providona of tho C1Pldr-Unitd Stater Free Trrde Agmemnt: A 
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Camdim PcnpBOtivo, 84 Am, J.  Int'l L. 394, 419 (1990), 

FNlW RaobbnW (Third), r u p  note 65, L 7 12(1)(~). 

FNlO1. U.S. Modsl BIT, q n  note 86, ut. II1(1), 

FN1O3. Qa the vvious mrlhob of valuation, me 1- 4 R. Lillicb, The Vdwtiun of Nationalized P-y in 
InWmthd Lw (R. Lilwh d., 1987). 

PN107. Note that Mexico ir k b  m l y  NAPTA prey Web ir not a Oroupof-Swan nation. Accordipgly, the 
Mudw of the mquinrmrart that oompmution pnymemt b in G7 cummy ir cleuly uqersd at Mexico. 

PNlOP, See, a,#,, The Onrt NAFTA Debate, wpm wlr 2, at C3 ('NAFTA'r rwd purpom ie to attract 
apibl to Mexico by m k i q  the ~ ~ u n t r y  safe for foreign i n v ~ n . ' ) ;  The Now Model Debtor, Bconomiet, 
Oct. 6,1990, at 86 ("Th fm-tndr qroommt , , , ir not only, or evem primarily, about opennew3 to tnde. It 
has man ba do with rttmdqg the ibwign invwmt tht M e x h  will ad."). 

FN110. The dbxt of Miole 1M)6 of the FTA rppcwn in App~dix D. 

FNl11. B N C ~  C w l ,  Pme tmh Y w  3, 26 Cardha Dimmioa 5, available in WESTLAW, MAG- 
ASAP burbub. 

PN113, 'Ibo m t  U.8. lorn guuulh program for M& uPdsmma the dogme of inccrcdspmdw 
ktwwa the two coulltrieo, awultinji in ahirm t h t  M d c a  hnr compromised ita r a v d p t y .  Sear e.g., 
Antbay DePalarr, Sem of Dollar Durn: With D q m r  Pain Abed, Mmy Mcxicme Accure Pmident of 
Yieldin8 Sovwiflty, N.Y. T i m ,  Pub. 22, 1995, at A1 ( " A l m t  befm tbe ink dried an today'r 
apmmf to p i d o  Maxim with $20 billion in oawqvrcy help from tbo United Strteo, Pwidant Eraeato 
Zadillo hr fiouad b i d f  ww6d in Moxiw of t d q  his mtion'r r a v d p t y  for a rrrck of Americrn 
dollua.'). Tho hirtwioll hay of the ~~t b thU *Muico'a hteraariood oil ravmuoa will flow 
rkough rho Fsdrrrl R m e  Bmk of New Yak, colWaPd tb*l the Uaitd 8- cm r o b  i f  r future 
MlXican govamnmt w g w  oa i t8  debts.' Doylo McMu,w, Neat Stop: Pride, PoLiticr and the Pew: Wicb 
Cunrraey Bulout, ir Waahin#Km Bocodag a 'Pmbulw Offbt* to ib Soutkan Ndgbbot3, L.A. T i m ,  
Mar, 14, 1993, World Report, at 1. Cf, Pat ItuobuuP, Ia Wall S t m t  Blitr Pulling the Rsrl Lavan of 
Pmd, Atir. R w i c ,  Fob, 9, 1995. at BS (uguing t h t  U.S. mvercignty &s bmn impermidbly 
aubwdlnUdd to "depdmcy upon the Nerr World Order," evideoocd by NAFTA md the U,S. 'bailout" of 
Muico), 
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FN11S. North A n d a n  Prss T d  Agtwmsal, U.S. Ikp't St. Dim, Feb. 17, 1992, Vol. 3, at 116(0), 
anilrblo in WBSTLAW, MA&-ASAP datrhsd, 

PN117. Tdsphane b i w  with Bill krtedr, Deputy A h t m t  hrstuy for Tnrb urd Invmtrm~t Policy, 
U.S. hpuhmd of the Trrurury (Apr. 1993). 

FNtl9. Id. 

PN123. NAFTA, mprrnotol, ch. 11, r B ,  ul, 1118, ~ 6 4 3 .  
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