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OBWGATIONS IN GENERAL Pt. 1 

itary duhes, or that all the landowners must comply w ~ t h  the mu- 
nkipal regulat~ons regard~ng their ~ r o p e r t y . ~  

In a narrower sense, the word "obligat~on" means all ~ n s t l r -  
ments In wr~ting, however informal, whereby one party contracts 
with another for the payment of n sum of money or the dellvery 
of specif IC goods.' 

U-...-~YA- .- - +~nkn:n*l .senma +ha urnrrl ' l f i h l ~ n ~ t l n n "  
A-" v "-, -.. - ..--- .----..-- . - -- , -\w meana a legal bond between two pemons whereby one of them. the 

k? cred~tor or obl~gee, IS entitled to demand from the other, the 
$, ' debtor or obl~goi, a certain  resta at ion.^ Thus, for instance, if a 

contract of sale takes place i t  gives rise to two different obllga- 
tions whereby the vendee may demand from the vendor delivery 
of the thing sold,' and the vendor may demand from the vendee 

1. 2 Jltlllot de lo klorandlere, 
Prfcis dc  Drolt Clvll 123 (1957). 

2. Block, Lna Dictlonory (3d ed. 
10331. In mmmeminl law thc word 
ob1vgBtio11- 1s a180 m~ulvnlent to n ne- 
gotinblc instrument, bond, or dcben 
turP ~ S S I I ~  by & corp~riltion o r  a 
public ngfncy. In French notarlal 
law the snmc word Is cmploycd mcan- 
Ing a deed whereby a loan swumd by 
mortgagc 1s cvldcnced. See 2 Julllot 
dc In Mornndlcre. Precis dc Drait 
Civll 123 (1957): 2 Planlol, Clrll Lnw 
Trcotlsc. Part I (An Ensllsh Trnnslo. 
tion by the Loulslana Btote Law In- 
stltutc) # 158 (10.59). Sce also 3 Dusao. 

a s  pcrhmance. 6% for Instance 
Schester, Thc Prlnclples of Germnn 
Clvil Law 137 (1007). The pme.ent 
writer, however, docs not conslder 
prestntlon and performance as perfect 
cqulmlcnt tcnna. I n  tradltlanal clvll 
Inw theory n pmtatlon mnsista of 
an aetlon or en omlsslon, alnm thcm 
are obl~gatlons to do or not to do, as 
clearly atated In LSA-CC. nrts. 1701 
and 13%. The p m r n t  writer's !In- 
derstandlng I n  thnt the word pmsta- 
tlon mnveys mom the mcan~nfi of 
''that" whlch I8 gerlonned than WE 
formancc Itself. Thc formcr Is the 
rcfcrcnm In wblch the word wlll be 
used in thls text. 

Cndicn Civll Anatado Q (10491 The classical deflnitlan la mrttslned -..-.. ~-~~ ~ . . 
3. The word prestntlon, from the 

French oreatation, la not very cur- 
rent In present day English. Not- 
withstanding, as dcflned In Webater. 
Third New Inlurnallonnl Dietlonary 
(1061). It men". a performance of 
somcthlng due upon an obllgatlon. 
In Ccudnl law It mcnnt a rrnt or tax 
pald In lilnd or serrlcea. The anme 
word also nppcora In othcr Engllsh 

In Justlnlnn's Institutes (1.3. 13 pr.1: 
Obligarlo esl iurir  vtnculum qune ne- 
ce.xaital~ ~ d a l l i t l g i m u ~  olinliu* s o l w -  
&e rel recundvm noalroe ctultalir 
jvr is  (an obllgatlan Is a l e d  bond 
wblch constrains us to pay anythlng 
to another In accordance wlth the law 
of o u r  community). As thc rcsult of 
a long tradltlan, famlllnrlty wlth thls 
deflnltlon 1s unavoidable for the d- 

. . 
techdco lrgal exprcaslons such ns pm. 'Illnn lawyer. *mn- 
ntntion monry-n sum of 4. LS8-C.C. art. 2439: "Tbe 

Whorton, Lhw Iarlcan (IIornlrnan , & ' ~ ' ~ ~ ~ ~ ~ " , ~  
.-r, 

182&b word qolvnlcnt to tlie Frcnch Rim 111 &w' tqldIndllt.ttlsl~%l&& 
prcstatlon In the Oermnn lenglloge Is aeller la bound to two Prlnclpal obll- 
le6#turrg whleh 1s usually tranrlsted gotlona, thot of delherlng an0.that i ,, 

2 >.>, L-k, M;bn- , .r  - rr  2" 



tion might be likened to the 

legal bond existing be 
2 '. 

of wnrrantlng the thlng kbleh' pe 
dells." 
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OBLIGATIONS IN GENERAL 

an institution. In this context, an institution is to be 
aa a situation d t i n g  between individuals, or indi- 
things, intended to last for a long time and regu- 

by the hw aewrding to idem and pat tern deeply rwt- 
\ 

6 I t  is necessary to conclude that the word "obligation" beam at  
least a double meaning: "duty," on the one hand, and "legal 
bond" on the other. The legal bond designates the link between 
the parties; the duty defines what one of them, he who is aub- 
jected to the obligation, is expected to do. The double meaning 

:. p ,x of the word is reflected in two articles of the Louisiana Civil 
, Code. According to article 1756: "An obligation ia, in its gener- 

al and most extensive sense, synonymous with duty." But, in the 
language of article 1757(3) : "A civil obligation is a legal tie, 
which gives the party, with whom it is contracted, the right of en- 
forcing its performance by law." 

I t  ia true that an obligation cannot be thought of without the 
idea of duty. But it is none-the-less true that the notion of duty 
does not contain the whole substance of obligation. I t  hsa been 
very sharply said that every obligdion contains a duty as a nec- 
essary element, but that not every duty amounts to an 

I I. 1 Pulg Brutau. Pundamcntos 
dc Dereeho OlrlI, P a r t  11 30 (1058). 

In contemporary Itallan clrlllan d o e  
trlne a difference haa been Introduced 
among the mncepb of dowers (duty). 
obbligo, and obbri~~+lonc. In the 
thme eases a certaln mnduet Is ex. 
zmted imm a person mnformlng to a 
eertaln legal preoept However, In 
order to understnnd the coneept Of 
duty It Is not neeesaary ro determine 
the person In whose Interest the duty 
Is I m p o ~ d .  The concept of obDZloo 
applles whenever the  parties bound 
hy the par t ia lar  l e p l  relation are 
alrcady determined Flnally, ln the 
case of obblioedonc the patrlmonlal 
klnd of legal bond Is added to the d* 
termination of the pmtles. Thus, In 
general terma, the Itallan noFlon 

I of obbllgo Is the same as "lnstltu- 
tlonal ahllgatlan." and obbllgaz(one . . anpears aa m t e n r d v e  wlth credlt- 
right See E n n m m e L e h m a n n ,  Recht 
der SchuldverhBltnlm 6 (15th ed 
1858): 1 Pnla Bmtau. Fundamentcm 

vato 89 (1082). See also Buckland & 
MeNalr. Roman Law m d  C b m o n  
h w  im (26 ed. h w s o n  IS%). 

I n  German contemporary clvlUm 
doetrlne the Idea of an obligatory re- 
lation c o ~ o t i s  two different mean- 
l n m  In the flrst and bmader o n e  
an obllgatory relntlon h a legal one 
between a t  least two Indlvldualleed 
mrtles, out of whlch several and d l e  
tlnct clnlma, and other rlgbte aa well. 
may a r b  for one or both of them, 
such as the rlght to tarmlnate the I* 
gal relatloa In the aeeond and more 
mtrlcted s e a ,  an obllgatory rela- 
Uon conahta of each of the blndlw 
clalms that a r b  out of the former 
and more complex rdatlon exlating 
behveen the name partlea Thus, the 
relatlon between vendor and vendee 
belongs tbe flrst  category, and the 
vendor's paNeular dalm to collect 
the prlce belongs b the seeond Tbe 
latter may anbslat even after the com- 
plex relation Involved In a sale la ex. 
Unmlshed wlthout nreludlce to the .. , 

de Derceho 6l.u. Par t  I 1  31 (1060); eor&uen&a¶ that n o i . p r r f o r m ~ o e  
' : , 

Itotondl, In8tltuzloLLl dl Dlrltta Prl- 



von Tubr, 
hweilerlsct 
-10 (Irn). 

% :@$$ $7 + e$' &'? +Pt& b 
,214 #,$ + 13 The general doties ol COnduct~ 
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sting of giving, doing. or not doing something- 
w e  subject matter of the general theory of obli- 
tion of this kind Is styled a c r e d i t - h h t  in mod- " The definile character of the prestation be- 
rimary importance In order to understand the 

meaning of obligations as credit-rights. 
., 

4 2; ,The haersl Character of the Civil Law Theorg of ObU- 
- '?.. .  

@on8 " 
!Phe civil law theory of obligations presents n remarkably gen- 

eral character because its principles are applienble not only to 
obligations arising out of contracts and torts, but to those that 
arise in the fields of property, family, and succession law as  well. 
This theory does not relate only to those obligations that men 
create through the exercise of their free will, but also to those di- 
rectly imposed by the law, provided that the resulting relation 
conforms to the pattern of a credit-right. The ultimate resson 
for this is thnt the law is one of the sources of which obligations 
may derive. Besides the ~rovince of the civil law proper, the 
theory of obligations extends its coverage over the  vast panora- 
ma of commercial law." 

17. See 3 Durso, C6~1lso Clvll 
Anatado 14-10 (1340) ; Inncn'erus- 
Lchrnann, Reeht der Sel~uldccrhU1t- 
nlsse 1 (15th cd. 1058); 1 Pulg nru-  
tau, %undBm~nt03 d~ Derecho Clcil. 
Par t  I1 3&38 (1050). The nord cmd- 
il is here vaed In the same rcferenc-2 
as In LSA-C.C. a r t  2042: "ln the 
tronrfcr of cmdila, rights or elslme 
to n third Dcrsan, the dellvcry tokcs 
placc brtween the translcrrer and the 
trnnrrferee bg. thc givlng o l  the title.'' 
(Emphnals alldeb) 

Ill. The c x ~ m s i o n  "theory of ob- 
llgntlons," aceply raotcd In the d r l l -  
ltln trnilltion. puq?orts to lndlcalc the 
Immutability of eerh ln  Drinclplcs to 
which the nasitlre law would h a l e  to  
mnfmm SrrFs~rctIvc of changcs ahrl 
VBIIB~IO~B.  The ernresalon rcveals 
the Lrllef that s n r t a l n  stmctum In- 
aplred by reosrm is arcsent whenever 
obligetions arc aubJcct to posltlrc r e p  
nlation: benm Its "theorctleal" cbar- 
n m r .  Modern nrItar%, ~ O ~ C T C I ,  bale 
expressed n sYeptlee.1 slcw of the a b  
l e a d  theorctlal  nature, m d  It be# 

h n  saiu that thc lcgsl pmvlslons 
rclntlvc to obllgotlona unmamsntcdly 
clalm the name of tbcory See 1 
Dcmoyc,  Tralld des ObllgnUons en 
GEnOral 1 (1023) CI. Balcilles, Etude 
s u r  In Tbeorlc CenOrale de L'Obllgn- 
tlon VII (3d cd. 102.51. Tbk trsdl-  
tlonal dcslgoatlon, I8awever, muld 
wrhaps  be justiflcd by the fact that 
the clvll law d obligatlooe eontolna 
prin~ID1cs of wide genernllty bec~osf 
of thcir a ~ ~ l l c s b i l l t ~  to Dractlenlly d l  
thc tleltls of the Inw. Thus, I t  the 
word "(bmrg" b IntcrpmteO W mean 
aomethlng general hs tcsd  of Lmmuta- 
ble, lhe tradltlaaal erpreasloo Is not 
lnamumte. 

19. 1 lalvat,  Tratodo d c  Derccho 
ClvIl.Argcntlna. Obllgaclmm en Gen- 
ern1 -1.2 (1052). A *berg dletlnmon 
betrreen strlet clvll laa, 'ap~lleable to 
nll pErwnB  la^ gencral, and eommera 
cia1 law, -1nYng nets Of merchants. 
or lcgal act. tb  whleh a t  lesst We of 
tho psrUes Is o mc~chant. or a€mlal 

' 

kinds of leg01 L r a n s n d l a ~ ,  is a very 
dtstlnetlve f e a h z ~ o ?  the.el9MaU traJ 



tion to interests of all kinds bp means of recuring wmpens~Won # to those ~ h o  are the victim@ of a wrong coursq of action taken by 
an0ther.m Therefore, In regard 6 ftcr wntent, Pa lsa of obUpl* 




