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OBLIGATIONS IN GENERAL Pt. 1

itary duties, or that al} the lJandowners must comply with the mu-
nigipal regulations regarding their property.*

In a narrower sense, the word “obligation” means all instru-
By ments in writing, however informal, whereby one party contracts -
with another for the payment of a sum of money or the delivery
of specific goods.*

in o mors toshwnical wenma tha ward “shligatian’

Pot >, I

means a legal bond between two persons whereby one of them. the
creditor or obligee, is entitled to demand from the other, the
debtor or obligor, a certain prestation.? Thus, for instance, if a
(P contract of sale takes place it gives rise to two different obliga-
tions whereby the vendee may demand from the vendor delivery
of the thing sold, and the vendor may demand from the vendee

Wacranan

f. 2 Jullict de la Morandiere,
Précis de Drolt Civll 123 (1057).

2, Black, Law Dictlonary (3d ed.
1933). In commercial law thc word
obfigation Is alse equlvalent to a ne-
gotiable instrument, bond, or dchen-
ture issued by o corporation or a
public agency. In French notarial
law the same word is employcd mean-
ing a deed whereby a loan securcd by
mortgage 1s cvidenced. See 2 Julliot
dc 1a Morandicre, Précls de Droit
Clvll 123 (1957); 2 Planio), Clvil Law
Treatisc, Part 1 (An English Transln-
tion by the Louisiana State Law In-
stitute) § 158 (1959). Sce also 3 Dusso,

Codigo Civil Anotado 8 (1949)

3. The word prestation, from the
French prestation, Is not very cur-
rent in present day Emglish. Not-
withstanding, as defined in Webster,
Third New Inicrnational Dictlonary
(1961), 1t means a performance of
somethlng due upon an obligatlon.
In feudal law It mecant a reat or tax
pald in kind or services. The same
word also appears in other English
technico-legal expressions such 08 pre-

tnuon -money—a sum of

by nrchdcmgggg gg“}ﬂfgﬁ.i#:ég

‘Wharton, Law TLexicon (IIornirzan

nar

1925).
Tﬂe word equivalent to-the French -

prestation In the German langunge i8"

letstung which 18 usually translated

. a8 performance.

Sec for instance
Schuster, The Princlples of German
Civil Law 137 (1907). The present
writer, however, doca not consider
prestation and performance as perfect
equivalent terma, In traditional civil
law theory o prestation consists of
an actlon or an omission, since there
are obligatlons to do or not to do, as
clearly stated in LSA-C.C. arts, 1761
and 1928, The present writer's un-
derstanding is that the word presta-
tion conveys morc the mcaning of
“that” which I8 performed than per-
formance Itself. The former is the
reference in which the word: will be
used in thls text.

The classical definition 1s contained
in Justinian's Institutes (1.3, 13 pr.):
Obligatio est furis vinculum quae ne-

1 adsiringi 151 solven-
dae rel secundum nosirge civilgtis
furis (an obligatlon Js & legal bond
which constrains us to pay anything
to another in accordance with the law
of our community). As the result of
& long tradition, familiarity with this
deflnitlon ig unavoidable for the cl-
villan lawyer. . "

4, LSA-COC. art. 2430: “The

coh-

tract Bfosectn is an atweement by whikie

< Apnet ginsdcs, hire tfer GIRICR! 1 e

— ordu" tarhoset, tiaTthineT e
- neller I8 ‘bound to two principal obli~
gatlons; : that " of dellvering. and.that




1 4 noteworthy that the deﬁnitlon ‘aboveis ltmted
- tain scope and does not, pass all the situati
-#on i under a 'certaln duty, . Thus, when' the 1= -“‘-““‘" “"
obligation for & child to obey his parents” it could ba lﬂdﬂnﬂﬁf m

this situation it is algo said that one of the parties, the lender,
has a right to demand, and the other, the borrower, s under an}
- obligation to perform a certain prestation. : However the ‘oblig
tions that arise out of one and the other type of situations

: very different. 'In the case of the: ch.lld*what mattersiv-lv

out of situations of the second kind are desxgnated gL ‘specia
- or civil obligations.* :An institutional obligation - 1s,sﬂms. the,

" legal bond exlstmg between persons that sre in’ a‘tertal}lghsiy
s u-,ix

b
. sells." : :
©' & Jd. art 2549: “The obligauons

of the buyer are: (1) To pny the prlecr
K of snle CE

a. "Id. art. 2315' "EVery acc w]n
» éver of man that causes damage: to-
_, anotber obliges him by whose fault {¢~
_happened to repalr It . ., * .. Bee
Colin-- et Capitant, Oours Elémen-’

,7 am. TQA_AN ams ot
1 NCU amIa—aU ATt cebdeny

long as the child remains under th'

he lg bound to obey them in everyf
r.hing which is' not wntm 104




on within an institution. In this context, an institution is to be
bunderstood as a situation existing between individuals, or indi-
iddhls and things, Intended to last for a long time and regu-
ted by the law according to ideas and pnttems deeply root-
ed in social life.

% It is necessary to conclude that the word "obhgatlon" bears at
least & double meaning: *“duty,” on the one hand, and “legal
bond” on the other, The legal bond designates the link between
the parties; the duty defines what one of them, he who is sub-
jected to the obligation, is expected to do. The double meaning
of the word is reflected in two articles of the Louisiana Civil
Code. According to article 1766: “An obligation is, in its gener-
al and most extensive sense, synonymous with duty.” - But, in the
language of article 1757(8): “A civil obligation is a legal tie,
which gives the party, with whom it is contracted, the right of en-
forcing its performance by law.”

It is true that an obligation cannot be thought of without the
idea of duty. But it is none-the-less true that the notion of duty
does not contain the whole substance of obligation. It has been
very sharply said that every obligation contains a dufy as a nec-
essary element, but that not every dufy amounts to an
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11. 1 Puig Brutau, Fundamcntos
de Derecho Cfvil, Part II 30 (1059).

In contemporary Itallan elvilian doc-
trine a difference has been introduced
among the concepts of dovere (duty),
obbligo, and oddligazione. In the
three cases a certaln conduet is ex-
pected from p person ing to a

vato 89 (1062). See also Buckland &
McNafr, Roman Law and Conunon
Law 103 (2d ed. Lawson 1852), :

In German contemporary clvillan
doetrine the idea of an obligatory re-
lation connotes two dlfferent mean-
ings. In the first and broader one,
an y relation is a legal one

certain legal precept. However, in
order to understand the concept of
duty it is not necessary to determine
the person in whose interest the duty
{s imposed. The concept of obdligo
applies whenever the partles bound
by the particular legai relation are
alrcady determined. Finally, in the
case of obbligazi the patrl 1

kind of legal bond Is added to the de-
termination of the partles. Thus, in
general terms, the Itallan notlon
of obbligo 1g the same as “Institu-
tional obllgatlon,” and obbligazione
appears as coextensive with credit-
right. See Enneccerus-Lehmann, Recht
der Schuldverhflinisse 5 (15th ed.

between at least two individuallsed
parties, out of which several and dis-
tinet claims, and other rights as well,
may arise for one or both of them,
such as the right to terminate the le-
gal relation. In the second and more
restricted sense, an obllgatory rela-
tlon consists of each of the blnding
clalms that arise out of the former
and more complex relation existing
between the same parties. Thus, the
relation between vendor and vendee
belongs to the first category, and the
vendor’s particular claim to eollect
the price belongs to the second The
latter may subsist even after the com-
plex relation Involved 1n a sale is ex~

1958); 1 Puig Brutau, F
de Derccho Clvll, Part IT 31 (1039);
Rotond!, Imstituziond dl Diritte Pri-

ished, without ) to the
mnsequencea that non-performance
may entail . See Enneccerus-Lehmansn,




be llable to the latter for,a strictly peqnmary ‘debt;
ame may occur as & result-of the relationship between

ot related to ‘a definite, concretd
prestation, such as the duty not to m‘tmmmeﬁom?nn,

the law of obligations. See generel: arty only ,t ‘the
Iy3 Busso, OOdlgo Civil Apotado 11-




OBLIGATIONS IN GENERAL Pt 1

nsisting of giving, doing, or not doing something—
es Yhe subject matter of the general theory of obli-
ation of this kind is styled a c¢redit-right in mod-
3 gy.'1 The definite character of the prestation be-
hua ‘of primary importance In order to understand the
: :-meaning of obligations as credit-rights,

T

The General Character of the Civil Law Theory of Obli-
gations **

The civil law theory of obligations presents a remarkably gen-
eral character because its principles are applicable not only to
obligations arising out of contracts and torts, but to those that
arise in the fields of property, family, and succession law as well.
This theory does not relate only to those obligations that men
create through the exercise of their free will, but alse to those di-
rectly imposed by the law, provided that the resulting relation
conforms to the pattern of a credit-right. The ultimate reason
for this is that the Jaw is one of the sources of which obligations
may derive, Besides the province of the civil law proper, the
theory of obligations extends its coverage over the vast panora—

ma of commercial law.}*

17. Sce 3 Dusso, C&ligo Chvli
Anotado 14-16 (1049); Fnneccerus-
Lehtmgnn, Recht der Schuldverhiilts
nisse 1 (I5th ed. 1958); 1 Pulg Bru-
tay, Fundamentog de Derccho Clwil,
Part II 36-38 (1959). The word cred-
it is herc used in the same reference
as In LSA-C.C. art. 2042: "In the
transfer of credils, rights or claims
to a third person, the dellvery takes
place between the tranaferrer and the
tronsferee by- the glving of the title”
{Emphnsis added.)

18. The cxprossion “theory of ob-
lgatlons,” deeply rooted in the civii-
lan tradition, purports to indicate the
{mmutability of certain prinelples to
which the positive law would have to
conform frrespective of chenges and
vearlatlons. The cxpression reveals
the Delief that 'a certain structure in-
spiTed by rcason 18 present whenever
obligations are subject to positive reg-
tlation: hence its “theorctical” char-
acier, Modiern wrlitery, however, bave
expresscd 0 skeptical wiew of the als

leged theoretfcal nature, and it has

been sald that the icgal provisions
rclative to obligations unwareantcdly
claim the namc of theory. Sec 1
Demogue, Tralté des Obligatlons en
Goéndral 1 (1923). Cf. Saleilles, Etude
sur In Théoric Géndrale de L'Obitga-
tlon VII (3d ed. 1025} Thls tradi-
Honal deslgnatlon, however, could
perhaps be justificd by the fact that
the elvil Iaw of obligations contains
principles of wide generality because
of their applieability to practically all
the fiells of the law. Thus, If the
word *theory” 15 Interpreted to mean
something general instead of hmmuta-
ble, the traditlonal expresalon 1s not
inaccurgte.

18. 1 Salvat, Tratado de Derccho
Civils Argenting, Oblgationcs en Gen-
eral 4-2 (1052), A sharp dlstinction
between strlet clvll law, ‘applicable to
all persens int gemeral, and commers
cial law, reguiating scts of merchants,
or legal acts tb whleh at least one of
the parties is o merchant, or speelal
kinds of legal transactlons, 1 a very

distinetive feature’o? the rlvfllan tral o




. Thus, aceordmg to the tradition f.hst thia theory renec the
Iaw of obligations constitutes the basic law of iegal intercourse:
among the members of a certain community, ufordlng protec:
tion to interests of all kinds by means of securing compensation,
© to those who are the victims of a wrong course of action taken by
" another® Therefore, fn regard to {ts contant, the law of oblighs
tions should not be concelved of as & specific; or 1solated, branch
of the law since it deals with the protection of the intereats of a'
spouse, as well as those of an helr, testator, child, owner, usufruc~
" tusry, the vietim of a tort, a person who has managed another’s .
business, and the intereats of all kinds of persons;inyolved in-}

gal relationa sper,\{\mlly tegnl&ted by very i

. the law, . - .

: In spife of such & wxde scope of applmuon, the uniform tech«
.~ .- nical structure of the legal bond between ereditor and del‘stor_cf & G

which obl!gatxons are scattered.®™  Thus, ln a8 mtem.stic,«a
proach. the rules applicable to all kinds of credit. relations in 2

) ent spetial fields of the civil law.®, L

* As all kinds of relations lead up to the 1dea ot obliga on,”
genera.l theory of obligations i of capital importance-in the ain
. vilian tradijtion not only from & theoretical bhut also from a p.

" tical viewpoint, aince it is in this theory where'the fundamental

. notmna of the sczence of law can be found®” 'l‘hese well u‘ta

rpim:e for the general
the c.1v11 law.3

dltion reflecting itselt In scparate ctv-""
‘11 and ¢dmmerclal codes, and the ex-
istence of geparate and dltte ¢
._courtq 88 1o France; o p

20. 1 Pulg Brutay, Fun{inmen&n’a
"."de Derecho Clvil, Part 1, 82 (1650)
YTy .. .
i+ 21, Bee Enneccerus-Lehmann, Reehl
,-der Schaldverhiltnlsse 2 (mth ed,
‘mm N ,, b :

’5‘; 22, 1 l‘uls Bmtm\, F\mdnmentm E
da Dexecho C.l vil, Pnﬂ n', 84 (1959)

23.. ¥or 5 dlsculdon af thlx vle
p m 8 Planlol & Ripart,.






