
"Constitutional guarantees ought not to be sub- 
ordinated toconvenience, nordenied upon ques- 
tionable precedents or uncertain reasoning."' 

Rethinking the Petty 
Offense Doctrine 

Timothy Lynch 

It is safe to say that 
the founders would be greatly 

&turbed by the modern trend in 
criminal procedure thatfiequently 

allows the government to 
determine who is entitled to a jury 

trial and who is not. 

Most Americans are under the impression that their Consti- 
tution guarantees them a right to a jury trial in criminal prosecu- 
tions. While it is true that there are two references in the 
Constitution to jury trials for "all  crime^"^ and "all criminal 
prosecutions,'"the Supreme Court has heldthat there is acategory 
of offenses that actually does not requirejury trials. Thecourthas 
dubbed the crimes that fall into this category "petty" offenses. 

There is little evidence to support the notion that the framers 
of the Constitution would have approved the Supreme Court's 
departure from the unequivocal provisions they carefully drafted. 
When Americadeclared independence from England, thejury trial 
was regarded as one of the most important safeguards against 
arbitrary andoppressivegovernment p~l ic ies .~  Itissafe tosay that 
the founders would be greatly disturbed by the modern trend in 
criminal procedure that frequently allows the government to 
determine who is entitled to a jury &a1 and who is not. Today, 
federal and state officials routinely deny jury trials to individuals 
who request them. Yet, in instances where the. government is 
required by law to allow jury trials, many of t hde  same govern- 
ment officials suddenly express a preference for juries when 
pdcula r  criminal defendants express a desire to be hied by a 
judge.' In fact, state and federal officials argue that they should 
have the power to veto thejury hid waivers of criminal defendants 
whenever it suits the government's  purpose^.^ Because that veto 
power has beellgenerally upheld by the courts, the government 
can, and often &s, impose jury trials on individual+ho request 
bench trials and bench trials upon individuals whoirequest jury 
trials. The Supreme Court has sanctioned such powers in unprin- 
cipled rulings that ignore the plain language of the Con~titution.~ 

This article will critique the Supreme Court's   lings with 
respect to the petty offense doctrine. The article presents anumber 
of arguments to show that the petty offense doctrine is an unjusti- 
fied departure from both the letter and underlying philosophy of 
the Constitution. The article maintains that any person accusedof 
any crime has a constitutional right to ajury trial or the correlative 
right to forego a jury trial in favor of a bench triaL8 An important 
social function of the jury trial guarantee is also discussed and 
analyzed. The article concludes with additional arguments that 
urge the Supreme Court to abandon its dubious Sixth Amendment 
precedents in favor of a more principled jurisprudence. 

Timothy Lynch istheAssistantDirectorofthe CenterforConstiturional 
Studies of  the Cato Institute in Warhington, D.C.. 



Lynch 

The Supreme Court's Petty Offense Doctrine: An Overview 
In order to understand the Supreme Cout's Sixth Amend- 

ment rulings with respect to the Jury Trial Clause and the peny 
offense doctrine, it is necessary to review the history of the legal 
relationship between individuals and the federal government and 
individuals and their respective state governments. An early 
Supreme Court case, Barron v. Ciry of Baltimore? held that the 
guarantees in the Bill of Rights - free speech, jury trials, double 
jeopardy, search warrant requirements, and so forth - were 
intended to constrain only the federal government. In effect, the 
Court rejected the notion that the first eight amendments limited 
the powers of state governments. 

The Court's unanimous decision in Barron established an 
important principle of federalism that seemed perfectly consistent 
with the text, history, and structure of the Constitution. The state 
delegates who drafted and ratified the federal constitution had 
agreed to surrender certain limited powers to acentral government 
on the understanding that they had secured for themselves wide 
latitude w n i t  came to structuring the powers of their own state 
governmeg. dthough the federal constitutid guamn.I1 each 
state a "republican formof g~vernment,"'~the pkople in the states 
were free to design that form according totbe broad principles that 
were set forth in the Declaration of Independence. That is. the 
people of each state could organize their state govemments upon 
such principles as seemed most likely "to effect their safety and 
happiness."" 

The Civ@ War significantly altered the federalist structure 
that had been in place for nearly a century. With the ratification of 
the Thirteenth, Fourteenth, and Fifteenth Amendments, state laws 
suddenly had to meet new federal standards. No state, according 
to the Fourteenth Amendment, could enforce any law that 
"abridge[d] the privileges or immunities" of any citizen of the 
United States nor could any state "deprive any person of life, 
liberty, or property without due process of law; nor deny to any 
person within its jurisdiction the equal protection of [its] laws."" 
While it was clear that the amendments were intended to curb 
certain state policies - particularly the Jim Crow laws - the 
precise impact upon state autonomy was less clear. 

Some politicians, lawyers, and Supreme Court justices be- 
lieved the Fourteenth Amendment sheltered a full range of rights, 
liberties, and privileges - not the least of which were those set 
forth in the Bill of Rights - from state government encroach- 
ment." But they were opposed by other politicians, lawyers, and 
Supreme Courtjustices who believed that the Amendment had a 
much more limited impact upon "states'  right^."'^ Over the years, 
the Supreme Court has charted a middle coursebetween those who 
advocated the "total incorporation" of the Bill of Rights into the 
broad guarantees of the Fourteenth Amendment and those who 
maintained that few, if any, of those rights could limit the powers 

of state govemments. The Supreme Court's "selective incorpora- 
tion" theory consideredvarious incorporation claims on acase-by- 
case basis. Under that approach. the Court declared certain 
provisions of the Bill of Rights to be applicable to state govem- 
ments through the Due Process Clause of the Fourteenth Amend- 
ment. 

The Supremecourt's interpretive approach to theFourteenth 
Amendment and the Bill of Rights has been controversial. Some 
have applauded the approach as prudent and judici~us.'~ Because 
the decisions declaring "incorporated rights" were issued so long 
after the time when the Fourteenth Amendment was actually 
supposed to take effect, others have criticized it as unnecessarily 
slow and even unprincipled.16 And forthose whoopposedthe very 
idea of "incorporated rights," any ruling declaring such rights 
applicable to the state governments was viewed as an illegitimate 
federal encroachment upon the jurisdiction of the states." 

The Jury Trial Clauses 
One indication of the importance with which the founders 

regarded the jluy trialguarantee is that it was one of the few rights 
mentioned in the original, unamended Constitution. Article 111, 
Section 2 provides in pertinent part: 

The Trial of all Crimes, except in Cases of Impeach- 
ment,shallbe by Jury; andsuchTrialshall beheldin the 
State where the said Crimesshall have been committed; 
but when not within any State, the Trial shall be at such 
Place or Places as the Congress may by Law have 
directed.'8 

The all encompassing language that was chosen by the framers 
may be another indication of how important the jury trial was 
regarded by early American lawyers and ~tatesmen.'~ Another 
explanation is possible, however. The right may have been 
broadly stated to blunt criticism from those who would oppose the 
formation of a new government. It should be remembered that 
while the Constitution is a hallowed document today, it was 
controversial when it was unveiled in 1787. The framers of the 
Constitutionwereexpectingadifficultratificationprocess, sothey 
may have been trying to help their own cause by anticipating and 
allaying the possiblefears of the citizenry over the maintenance of 
one of the most cherished rights of the period.z0 

So universal was the support for this right that those who 
opposed the ratification of the Constitution, the so-called Anti- 
Federalists, criticized the jury trial provision of Article 111 only 
because it did not go far enough. But because of the comprehen- 
sive language of that provision, the Anti-Federalists could only 
criticize the provision for what it did not say. Two of the most 
common objections were that the provision would allow the 
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government to conduct secret trials and that rightof trial by jury, andon the other side 
they would be conducted in faraway places." no such right. Each State prescribes its 
The Federalists countered by arguing that the p]he text of the own modes of judicial ~roceeding.'~ 
traditional common-law procedures would re- 
main in effe~t .~ '  C01tsl&&Oil is eentitled Fifty-five years later, the Court reaffirmed its 

I The Anti-Federalists were unsuccessful, apmumption that position in Snyder v. Massachusetts:" 
enth of course, in the ratification battle, but their 
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arguments aroused so much concern about the 
power of the federal government that the Fed- 
eralists were pressured intosupporting aBill of 
Rights. The Anti-Federalists' criticismsof the 
original Jury Trial Clause are reflected in the 
language of what became the Sixth Amend- 
ment to the Constitution: 

it means precisely 
whatitsays. without 
thatpresumption, the 
document would be 

Massachusetts is free to regulate the 
procedure of its courts in accordance 
with its own conception of fairness. . 
. . Its procedure does not run foul of the 
Fourteenth Amendment because an- 
other method may seem to our think- 
ing to be fairer or wiser. . . . Consis- - 

utterly ineflectud tently with that amendment, trial by 
In all cnminal prosecutions, the accused jury may be ab~lished?~ 
shall enjoy the right to a speedy and 
public trial, by an impartial jury of the Those two precedents lost much of their force 
State and district wherein the crime shall in the early 19M)s, however, as the Supreme 
have been committed; which district shall have been Court began to declare other Sixth Amendment rights applicable 
previously ascertained by law, and tobe informedofthe to state governments." By the late 1960s. the Court was ready to 
nature and cause of the accusation; to be confronted reconsider its long-standing position on the jury trial guarantee in 
with the witnesses against him; to have a compulsory the laadmark case of Duncan v. Louisi~na.'~ in that case, the 
process for obtaining witnesses in his favor, and to have Coult reversed the position it had taken for one gimdred years 
the assistance of counsel for his defensez3 when it held that the "Fourteenth Amendment guarantees a right 

of jury trial in all criminal cases which - were they to be hied in 
Because the Sixth Amendment is essentially an elaboration of the a federal court - would come within the Sixth Amendment's 
jury trial provision in Article 111, the Supreme Court's jury trial guarantee."" The Duncan precedent established the legal propo- 
jurisprudence has properly focused upon the language of the Sixth sition that state governments have to comply with the jury uial 
Amendment. The Court's approach follows the "well-unde~tood clause of the Six* Amendment. 
rule that the Last expression of the will of the lawmaker prevails r t 

i 
over an earlier one"" in the event of any conflict or ambiguity. The Petty Offense Doctrine ? 

As the previous section noted, the Bill of Rights originally The previous section briefly summarized two aspects of the 
applied only to the federal government. But when the Fourteenth Sixth Amendment: fust, the circumstances surrounding the 
Amendment was ratifiedin 1868, the Supreme Court began to hear creation of the Amendment, and second, the historical develop- 
arguments that the entire Bill of Rights wasnow applicable to state ment of the jurisdiction of the Jury Trial Clause. This section will 
governments. The Supreme Court has always resisted those broad briefly summarize the substantive coverage of the Jury Trial 
claims, but it has entertained various claims about specific provi- Clause. While the Supreme Court's Sixth Amendment jury ma1 
sions of the Bill of Rights on acase-by-case basis. For many years jurisprudence involves issues ranging from the number of jurors 
the Supreme Court played down the Fourteenth Amendment's requiredforcriminaltrials totheproceduresthatmustbefollowed 
impact upon the jurisdiction of state governments. In Missour; v. for selecting prospective jurors, this section will focus upon the 
Lewis,25 the SupremeCourtexpresseditsview in thecontextof the proceedings to which the clause applies. 
right to a jury trial: The Supreme Court has acknowledged that some of the 

delegates at the Constitutional convention wanted the jury uial 
The Fourteenth Amendment does not profess to secure guarantee to apply in every federal criminal ~roceeding?~ While 
to all persons in the United States the benefit of the same the Article 111 provision excepted impeachment proceedings - 
laws and the same remedies. Great diversities in these and therefore implies that no other proceedings were meant to be 
respects may exist in two States separated only by an excepted - the text of the Sixth Amendment does not support a 
imaginary line. On one side of this line there may be a single exception to the jury trial requirement, "In all criminal 
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prosecutions, the accused shall enjoy the right to.  . . an impartial 
jury."" The Supreme Court's jurisprudence actually adhered to 
the Amendment's literal prescription for one hundred years. The 
caseof Exparte Milligan" illustrates thecourt's early view of the 
Sixth Amendment's coverage: 

The great minds of the country have differed on the 
correct interpretation to be given to various provisions 
of the Federal Constitution; and judicial decision has 
beenofteninvoked to settle theirtruemeaning; butuntil 
recently no one ever doubted that the right of trial by 
jury was fortified in the organic law against the power 
of attack. It is now assailed; but if ideas can be 
expressed in words, and language has any meaning, this 
right- one of the most valuable in a free country - is 
preserved to every one accused of crime who is not 
attached to the army, or navy, or militia in actual 
service. The sixth amendment affirms that 'in all 
c r i4na l  &osecutions the accused shall e joy the right 
to &speedy and public trial by an i4a1tial jury,' 
language broad enough to embrace all persons and 
cases. . . ." 

The Supreme Court has since retreated from that liberal interpre- 
tation. 

The retreat began in Callan v. Wilson?' James Callan was 
convictedon$conspiracy charge (interfering withanotherperson's 
lawful avocation) by a court in the District of Columbia. When 
Callan refused to pay a $25 fine, he was given a thirty-day prison 
sentence. Callan challenged the legality of his conviction on the 
ground that he was denied the benefit of trial by jury. On appeal, 
the government argued that Callan's conviction involved a "petty 
offense" and that the Sixth Amendment's jury trial guarantee did 
not extend to petty offenses. The Supreme Court rejected the 
government's contention that Callan's conspiracy charge was a 
petty offense, but it accepted the government's broader claim that 
the Sixth Amendment Jury Trial Clause does not extend to "that 
class or grade of offenses called petty offenses."" 

While individual Supreme Court justices have questioned 
the petty offense exception over the years,'8 the Court itself has 
never reconsidered the doctrine's legitimacy. After Callan, the 
Court focused its attention on finding an appropriate line between 
"petty" offenses and "serious" offenses. That issue was only 
recently settled in Blanton v. City of North Las V e g a ~ ? ~  Blanton 
stands for the proposition that offenses carrying a maximum 
prison termof six months or less are fundamentally petty offenses 
that fall outside the coverageof the Sixth Amendment's Jury Trial 
Clause. 

The petty offense doctrine remains ineffect today. Although 

the Supreme Court recognizes that a possible prison term of six 
months "will seldom be viewed by the defendant as 'trivial or 
petty,"" it bas nevertheless concluded that such individual con- 
cerns "may be outweighed by the benefits that result from speedy 
and inexpensive nonjury  adjudication^."^' 

A Critical Analysis of the Petty Offense Doctrine: Proponents 
of the Petty Offense Doctrine Should Bear the Burden of 
Persuasion 

There are at least two reasons why proponents of the petty 
offensedoctrine should bear the burden of persuasion with respect 
to their interpretation of the Sixth Amendment. First, the text of 
theconstitution isentitled toapresumption thatit meansprecisely 
what it says. Without that presumption, the document would be 
utterly ineffectual. The overriding purpose of a written constitu- 
tion is to clan14 powers, rights, relationships, and procedures. If 
unwritten terms are just as plausible as explicit terms, the point of 
the project is defeated. 

Second, constitutional provisions that recognize the rights of 
individuals ought to enjoy a liberal construction from the courts. 
The Supreme Court has acknowledged this sensible canon of 
interpretation in its past decisions. The Court described the 
purpose of the canon in Boyd v. United Stares: 

[Illlegitimate and unconstitutional practices get their 
f i t  footing. . . by silent approaches and slight devia- 
tions from legal modes of procedure. This can only be 
obviated by adhering to the rule that constitutional 
provisions for the security of person and property 
should be liberally construed. . . It is the duty of courts 
to bewatchfulfortheconstitutionalrightsofthecitizen, 
and against any stealthy encroachments thereon?' 

The text, history, and structureof the Constitutionsupport boththe 
interpretive rule and the Court's description of the judiciary's 
responsibility within the system of checks and balances. The 
political literature at the time of the founding was replete with 
discussions of "the disposition of power."" Bernard Bailyn notes 
that much of that discussion centered upon the "encroaching 
nature" ofpower and "its endlessly propulsive tendency to expand 
itself beyond legitimate b ~ u n d a i e s . " ~  To guard against that 
dangerous tendency, the founders employed the revolutionary 
device of a written constitution that specifically delineated the 
powers of the federal government. A Bill of Rights was added, of 
course, but only as an auxiliary precaution?' An independent 
judiciary was created to guard those rights and to keep the 
executive and the legislature "within the limits assigned to [their] 
authority."" Thus.the Boydprecedent a f f m s  the proposition that 
all constitutional provisions do not stand on an equal footing with 
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one another. The provisions that confer gov- comprised under the gentler name of 
ernment power ought to be narrowly con- "misdemeanors" only .? 
strued; the provisions that relate to the rights The Supreme Court 
of individuals ought to be broadly interpreted. After consulting Blackstone's definition, the 
Toreject this canonof construction is toreject ? Z C O ~ ? ~ ~ S  that while purpose of the substitution at the Constitu- - 
the essence of the charter. tional Convention became "obvious" to the 

proponents of the petty offense doctrine ~ ~ v o c & ~  of the Court in Schick: 
argue that a proper interpretation of the Sixth 
Amendment would allow the government to 'Ormfuln law can be If the lmguage had remained " c h i .  - 
prosecute some criminal cases without a jury. t h e m t  of nal offenies,%t might have been con- 
That argument is inconsistent with the lan- tended that it meant all offenses of a 
guage of the Amendment, and it is also incon- argr~ment, 12 k criminal nature, petty as well as seri- 
sistent with the liberal canon of consuuction ous, but when the change was made 
for provisions securing individual rights. c&@ notthe end fr~m~criminaIoffenses"to'~crimes," 
While these considerations certainly are not and made in light of the popular un- 
determinative. they are im~ortant enoueh to of the arg~menk . . . derstandinr! of the meaning of the , - - - - 
assign a burden of persuasion on this issue. word "crimes," as  stated in 
Thus, proponentsof the petty offensedoctrine 1') ' farfrom evident Blackstone, it is obvious that the in- 
bear the burden of persuasion that their inter- that the cormfuln law tent was to exclude fromtheconstitu- 
pretation of the Sixth Amendment is the best tionalrequirementofajurythe hialof 
interpretati~n?~ recognized ape@ petty criminal offenses:' 

Arguments Supporting the Petty meme o w e  exception The Supreme court's r e a swig  has some 
Doctrine to the right surface appeal, but it cannot withstand scru- 

Bhckslone's Definition of "Crimes" tiny. 
and the Amendment ai the ConstiIu- to trial by jury. There are at least two problems with the 
tional Convention Court's internal logic. The first problem is 
Records from the Constitutional Con- that the Court has never fully accepted 

vention show thatthe fmtdraftofthejury trial Blackstone's definition of the word "crimes." 
provision of Article It1 read "'the trial of all If the framers of the Constitutio relied upon 
criminal offenses . . . shall be by jury,' but [that] by a unanimous theUpopular unkrstanding"ofthe word"crim&," as $I eSupreme 
vote it was amended to read 'the trial of all crimes."'* Proponents Court claims, then consistency would require that definition to be 
of the petty offense doctrine claim that the Amendment supports binding upon the Court in a broader ~on!ext.~' In other words, if 
the view that the framers of the Constitution never intended the the Court were truly following Blackstone, it would have adopted 
jury trial guarantee of the Sixth Amendment to cover petty the position that all misdemeanors are excluded from the jury trial 
offenses. The Supreme Court relied upon such a claim in Schick guarantee. ButtheCourthasnevertakenthatposition." TheCourt 
v. United Srates.d9 maintains a position that some misdemeanors require jury trials 

In Schick, the Supreme Court opined that theaction taken by while others do not. The point here is that Blackstone's definition 
the convention committee can be appreciated when one considers does not support the Supreme Court's petty offense doctrine. 
Blackstone's definition of the term "crimes." According to Consistency would also require the Supreme Court to apply 
Blackstone: its serious versus petty distinction to other Sixth Amendment 

rights. But that distinction is actually an anomaly in the Court's 
A crime, or misdemeanor, is an act committed, or Sixth Arnendmntjurisprndence. Theserious versus petty distioc- 
omitted, in violationof apublic law eitherforbidding or tion does not apply to: 
commanding it. This general definition comprehends 
both crimes and misdemeanors; which,properly speak- * the right to a speedy trial;% 
ing, are mere synonymous terms; though in common a the right to a public trial;" 
usage the word "crimes" is made to denote such of- * the right to be informed of the nature and cause of the 
fenses as are of a deeper and more atrocious dye; while accusation;16 
smaller faults and omissions of less consequence are 
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. the right to confront adverse witnesse~;~' examine or rely upon the historical particulars of the Philadelphia 
the right to compulsory process for obtaining favorable Convention, the interpretive inquiry ought to focus upon the 
witnesse~;'~ or constitutional text. University of Chicago law professor Richard . the right to the assistance of counsel.19 Epstein makes a persuasive case for this approach: 

It also appears that the distinction does not apply to the right to a 
trial in the state and district where the crime was committed as 
there is no ascertainable case law which holds that it does apply. 
The serious versus petty distinction loses much of its appeal when 
the right to ajury trial is viewed in the overall context of the Sixth 
Amendment. That Amendmentenumerates eight different proce- 
dural protections for the criminal defendant, and says they apply 
in "all criminal prosecutions." It is very hard to believe that the 
framers wanted to limit one of the guarantees to felonies or 
otherwise "serious" offenses. 

There are problems beyondtheinconsistent use of the Blackstone 
definition. In any event, the Supreme Court's explanation regard- 
ing the Agendment at the Constitutional Convention is entirely 

-ul" t In Singer v. United Stares," the C urt conceded that 
the availa le records of the proceedings at the 8 .  h~ladelphia Con- 
vention "give little insight into what was meant by the direction in 
.Art. 111, section 2, that the 'Trial of all Crimes . . . shall be by 
j~ry." '~ '  Despite the sketchy records from the Convention, how- 
ever, the Supreme Court and government attorneys have acknowl- 
edged evidence that someof theconvention delegatesbelieved the 
jury trial guarantee wouldapply inevery federal criminalproceed- 
ing.6' That dknowledgement is significant because no compa- 
rable evidence has ever been cited by the government or the Court 
regarding any delegate who urged, or even contemplated, a petty 
offense (or misdemeanor) exception to the jury trial provision. 
That circumstance exposes the Court's confident pronouncement 
in Schick about the intentions of the framers being "obvious" as a 
gross exaggeration. The fact of the matter is that the historical 
evidence - sketchy as it is -supports the notion that the terms 
"crimes" and "criminal prosecutions" were synonymous to the 
framers. Thus, no responsible interpretation of the events at the 
Constitutional Convention can rule out the possibility that the 
Amendment was actually innocuous in the sense that there may 
have been no substantive change in the meaning of the provision. 

The Supreme Court's heavy reliance upon an amendment at 
the Constitutional Convention is misplaced. Numerous commen- 
tators have made the observation that if the framers had expected 
future interpreters to be guided by the recorded motions andvotes 
of the Convention, they would have published an official recordof 
those pr~ceedings.~ No official record, however, was ever pub- 
l i ~ h e d . ~  The point here is that most of the delegates at the state- 
ratifying conventions could not have dlawn the inference that was 
made by the Court in Schick because they were unaware of the 
reputedly pivotal amendment. Because the ratifiers could not 

Constitutional documents are drafted by some persons 
and ratified by others. Many make speeches about the 
significance or function of a clause in order toensure its 
passage. They may think that the provision has a very 
broad scope, but to deflect the opposition they an- 
nounce publicly that its scope is narrow. The same 
process works in reverse with the statements of those 
opposed to the legislation. . . . Where the number of 
parties is large and the divergence of views great, the 
best evidence of textual intention is the language of the 
text itself." 

It is important to note that Epstein's point here concerns constitu- 
tional interpretation only. Documents from the Philadelphia 
Convention and the ratifying conventions are obviously useful for 
the historian's purposes. Respected lawyers and legal scholars 
seem to agree that historical materials are most helpful in consti- 
tutional interpretation insofar as they shed light upon how the 
words in the Constitution were ordinarily understood at the time 
they were written.' 

A close examination of the Constitution's text only casts 
further doubt upon the premise that the framers had Blackstone's 
felony versus misdemeanor distinction in mind when they drafted 
the Article I11 provision. Other constitutional provisions make 
explicit distinctions between criminal offenses. Article I, section 
8,for example, states thatcongress has the power "[Tlodefine and 
punish Piracies and Felonies committed on the high seas."67 
Article 11, section4, states that the President and executiveofficers 
"shall be removed from Office on . . . Conviction of Treason, 
Bribery, or other high Crimes and Misdemeanors. "" Those 
provisions suggest that when the Convention delegates wished to 
distinguishbetween thegradesof variousoffenses, they knew how 
to do so." 

The language of the jury trial provision is, of course, the most 
pertinent consideration, and therein lies the ultimate refutation of 
the Blackstone argument. Attorney George Kaye writes: 

If Blackstone's observation . . . had evoked the merest 
suspicion that the first-chosen words might have been 
used in a narrow sense, it must be dispelled by [the] 
most inclusive modification. For even if "criminal" 
standing alone might have meant less than all penal 
offenses, which is nobetterthanadoubtful supposition, 
it couldnot have continued to mean less than all of them 
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after [the] addition of the word "all." . . . The final 
change to "trial of all crimes" makes it no easier to 
comprehend [the] perpetration [of summary trials]. 
There is even less evidence (if that is possible) that 
"crimes" was usually understood in a limited sense than 
there was to show such understanding of "criminal". . 
. [Tlhenarrow usageof "crimes"noted by Blackstone is 
not a sound authority, since Blackstone himself im- 
peaches it as improper and gives full recognition to the 
broad meaning of the word. Futhermore, the presence 
of the modifier "all" maximizes the content of "crimes" 
just as it did "criminal" in the earlier draft.'" 

In light of the textual and historical points outlined above, it seems 
evident that the proponents of the petty offense doctrine cannot 
discharge the burden of persuasion by relying upon the Blackstone 
definition and the amendment at the Constitutional Convention. 

The Jury TrialProvisions Only Codifedthe Common-Law 
Practice 
The principal argument supporting the petty offense doctrine 

rests upon the idea that the Sixth Amendment must be interpreted 
in light of the common law, which recognized a petty offense 
exception to the rightto ajury trial." The Supreme Courtaccepted 
that claim in the bellwether case of Callan v. Wilson." 

To begin with, it ought to be noted that the Supreme Colut's 
jurisprudence cannot becharacterized by aslavish adherence to the 
rules or procedures of the common law. In Ferguson v. G e ~ r g i a . ' ~  
for example, the Court overturned a common-law rule that kept 
criminal defendants from testifying on their own behalf at trial. 
The Court could find no "rational justification" for the rule and 
found it deprived the defendant of due process and interfered with 
the Sixth Amendment right to the assistance of counsel. In 
Chambers v. Mississippi,'%e Supreme Court overturned a com- 
mon-law rule that prevented a criminal defendant from cross- 
examining one of his witnesses. The Court found that rule violated 
theaccused'sSixth Amendmentrighttoconfront witnesses. These 
arejust two examples of cases where the Court had tograpple with 
aconflict between the language of aconstitutional provision and a 
common-law rule that was employed both before and after the 
ratification of the Constitution. In both Ferguson and Chambers. 
the Court concluded that the principles in the constitutional text 
trumped therule or procedure of the common law.?J The point here 
is a modest one: The Supreme Court recognizes that while the 
invocation of the common law can be the first stepof an argument, 
it is certainly not the end of the arg~ment .7~ 

A rigorous legal analysis of this issue, of course, would not 
accept the invocation of the common law at face value. Indeed, it 
is far from evident that thecommon law recognizedapetty offense 
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exception to the right to trial by jury. Kaye writes: 

[Tlhe English and colonial practice [of summary trials] 
was fostered, not by a Constitutional guarantee that 
"[tlhe trial ofallcrimes . . . shall be by jury.. .,"but by 
the provision of the Magna Carta declaring that no 
freeman shall be taken, or imprisoned, or exiled, or in 
any other manner destroyed, except by the judgment of 
hispeers, orby the law ofthe land. " . . . So understood. 
the controlling law did not purport to assure ajury in all 
criminal prosecutions, or in any particular class of 
them.. . . Although Parliament was plainly empowered 
by Magna Carta to dispense with the criminal'jury in 
the prosecution of any offense as to which summary 
trial was made the law of the land, and although it used 
this power extensively, the fact remains that the 
summary practice which resulted did nor occur as an 
exception to aprovisionpurporting to regulate "crimes" 
generally." 

Justice Harlan made this very argument in Schick v. United 
Sta~es.'~ He challenged the Court's majority to cite a single 
precedent whereacourtallowedapetty offense tobe tried without 
a jury when such a procedure was not expressly authorized by an 
act of Parliament. The Court's majority opinion never addressed 
this challenge. It is somewhat disconcerting that the Supreme 
Court's primary justification for the petty offense doctrine rests 
upon an unexamined premise. 

Even if the summary trial proponents could prove that the 
common law re gnized a petty offense exception tqthe right to 
trial by jury in X I .  mmal cases, they would still have 9 show that 
the framers wanted that practice to continue under the Constitu- 
tion. This is an important point. Note that the argument that the 
Sixth Amendment right to a jury Uial only codified the right as it 
existed at common law does not leave room forthe possibility that 
the framers wanted to offer even greater protections than the 
common law allowed. That possibility is plausible for at least 
three reasons. First, the historical evidence makes it clear that 
while the founders cherished many aspects of the common law, 
they were dissatisfied with other features. James Madison, for 
example, opposed aprovision in theconstitution that would have 
generally declared the common law to be in force because that 
would have brought over from Great Britain "a thousand hetero- 
geneous & antirepublican d~ctrines."'~ 

Second, it issignificant thattheseventh Amendment rightto 
a jury trial in civil cases explicitly incorporates the "rules of the 
common law"80 while the Sixth Amendment right to ajury trial in 
criminalcases contains no such reference. The absence of similar 
language in the Sixth Amendment suggests that at least some of 
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the rights included in that Amendment differ and argued before the Supreme Court, it is 
in some respects from the rights found in the highly unlikely that it would have ever be- 
common law. That is why the claim that the hytlehlic notion come law. - * 
Sixth Amendment right to a jury trial only 
codified the common-law right has to be thatjuty @hh forpdty Stare Decisis Considerations 
wewed with skepticism. Stare decisis is the policy of the judiciary 

Third, a precedent for the "greater pm- Oflendem would ta adhere to ~ a s t  decisions. Chief Justice - 
tection" motivation can be found in another SOmebw impoSe an William Rehnquist described the purpose of 
Sixth Amendment right. Under the common this policy in Payne v. T e n n e s ~ e e , ~ ~  by writ- 
law. a criminal defendant could not demand, i&krabk burden ing, "Stare decisis . . . promotes the even- 
as a matter of right, a compulsory process for - - -  - handed, predictable, and consistent develop- 
favorable witnesses?' That common-law pro- upon the jederal ment of legal principles. fosters reliance on 
cedure was obviously unsatisfactory to the judicial decisions, and contibutes to the actual 
framers because they explicitly established govemmvd, the and perceived integrity of the judicial pro- 
such aright in theconstitutional text. Perhaps c e s ~ . " ~ ~  
the supposed common-law loophole for petty wealthieSt ihhhdbn While everyone seems to agree upon the 
offenses was alsoseen as unsatisfactory tothe in the history vinues of stare decisis in theory, the doctrine 
framers. Iwhould be remembered that one of often provokes sharp disagreement whenever 
the grieva&es ifithe Declaration of Indepen- f of hurmulfiM is itisinvokedinactualcases. Thedisagreement 
dence concerned the denial "in many cases, of -' reflectsa tension between twosensible policy 
the benefits of Trial by Jury."" patently absurd considerations: first, discarding or amending 

A final question with respect tothe con- a rule when it is found to be incorrect or 
stitutional text ought to be considered: If the u n w ~ r k a b l e , ~  and second, fostering certainty 
delegates a t  the Philadelphia Convention in the law by resisting the temptation to upset 
wanted toclose aloophole in the common-law senled rules?' The Supreme Court has devel- 
right to a jury p a l ,  what language would have accomplished that oped a general set of principles to guide its application of stare 
purpose? The Article I11 provision excepts only impeachment decisis. Those general principles, however, do not support the 
proceedings, "The trial of all Crimes, except in Cases of Impeach- maintenance of the petty offense doctrine. 
ment; shall be by jury."83 The language of the Sixth Amendment The first general principle of stare decisis concerns the 
is comprehensive, "In all criminal prosecutions, the accused shall rationale of the governing precedent. If the governing precedent 
enjoy the right to.. . animpartialjury."" If the sweeping language is found to beincorrectorbadly reasoned, thecourt will obviously 
of those provisions could not have closed the purported loophole, be less inclined to adhere to that holding." For all of the reasons 
what language could have? The unspoken demand for a higher set forth earlier, the original bases for the petty offense doctrine 
level of constitutional specificity on this point issimply preposter- appear to be exceptionally feeble. 
ous. Second, the Supreme Court found the stare decisis principle 

Foralloftheabovereasons,itseemsclearthattheproponents to be particularly weak in cases involving rules of procedure." 
of the petty offense doctrine cannot discharge the burden of Unlike cases that involve property and contract rights, individuals 
persuasion by relying upon the common-law argument. The and organizations rarely plan their affairs around the procedural 
purported rationales for the petty offense doctrine are plainly rules of the courts. A sudden change in procedural orevidentiliry 
deficient. One possible explanation for this may be that the rules would therefore be unlikely to prejudiceany relianceinterest 
rationales are actually after-the-factjustifications for some unfor- of the litigants. The fact that the govemment organized some of 
tunate quirks in legal history. In hindsight, it appears that one its criminal justice resources around the petty offense doctrine is 
Supreme Court opiniong5 carelessly expressed support for the inappositeinthiscontextbecauseadminisuativeconveniencecan 
petty offense doctrine in dictum while a later Courtz6 cavalierly never trump a constitutional guarantee." 
attached precedential value to those statements without examining Third, the Supreme Court has also held that stare decisis 
the context in which they were made. Several years later, in a ought to have limited application in constitutional cases?-is 
stunning ipse dixit, the Supreme Court declared the petty offense principle rests upon the important distinction between the Consti- 
issue to be "settled."8? That ipse dixit was a terrible mistake tution itself and the Supreme Court's constitutional rulings.% 
because if the petty offense doctrine had ever been fully briefed Because theConstitutionestablishes itselfas "the supremeLaw of 
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the Land,"" it is, by definition, legally infallible. Supreme Court 
Justices, however, can make mistakes. That fact can present a 
conflict forthe Supreme CounJustice who takesseriously theoath 
to the written Constitution. That oath wouldseem to 
require the Justices toexercise their own independentjudgment on 
a case-by-case basis. Perhaps recognizing its own institutional 
limitations, the Supremecourt has rejected amechanical applica- 
tion of the principle of stare decisis in constitutional cases so that 
whenever there is serious disagreement with a particular holding, 
the Justices can put their obligation to the Constitution ahead of 
their customary regard for precedent." 

The only consideration of stare decisis that supports the 
~naintenance of the petty offense doctrine is the presumable fact 
rhatthesix-month demarcation between petty offensesandserious 
offenses will be a workable rule for the appellate courts. Because 
the correct rule is easily understood and eminently workable, that 
consideration cannot be determinative. If the government accuses 
;I person of violating a criminal statute, that person is entitled to a 
jury trial. 

Public Policy Implications 
A proper assessment of the public policy implications of 

extendingtheright to ajury trial topetty casesoughtto begin with 
the foundational legal interplay between the individual and the 
state. There is a tension in the law between the liberty of 
individuals and the power of the state to c r i m i n a l i  conduct. In 
the United States, the governmental power to create crimes is 
primarily constrained by constitutionally protected libertiesW and 
limited criminal justice resources.lm Note, however, that, the 
powerisalsoconstrained by theconstitution's pweduralguaran- 
tees, and in pmicular, the jury trial requirement. Because jury 
trials are more expensive and time consuming than nonjury 
adjudications, the jury trial guarantee can exact a hefty price from 
the government's criminal justice resources every time a new 
offense is created. The jury trial guarantee can therefore be said 
to have an important social function: It pressures government 
resources toward the most destructive conduct within the polity. 
The discipline that !he jury trial imposes upon the public authori- 
tics will be eroded, however, if the state is permitted to take a 
constitutional shortcut with bench trials. This social function 
aspect of the jury trial requirement is not only unappreciated in 
modem America, it is misunderstood by many as a sort of consti- 
tutional foible or  defect. 

In Washington, D.C., for example. city officials seem to 
believe that the jury trial guarantee is responsible for the backlog 
In its court system. Instead of allocating additional resources to 
court administration, or decriminalizing certain offenses, the 
District of Columbia Council is considering legislation that will 
reduce prison sentences for the most common misdemeanor cases 
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so that those offenses will be "non-jury demandable."'0' By 
making hundreds of defendants ineligible for jury trials, prosecu- 
tors hope to free up the backlog of their felony cases, which are 
increasingly being jeopardized by the Constitution's speedy trial 
requirement.'" 

Proponents of the petty offense doctrine point to cities like 
Washington, D.C. and argue that if the right to a jury trial were to 
extend to all criminal cases, the administrative burden would be 
~nbearable."'~ To this argument several responses are appropriate. 
First, it would be naive to deny that accepting administrative 
convenience as a leeitimate factor in the constitutional eouation - 
would be dangerous. Such considerations of convenience would 
inevitably skew the analysisaway from the rights of theindividual 
and toward the power of government.'" Litigation will push any 
rule incorporating administrative convenience toward the "limits 
of its logic."'" In other words, once it is admitted that the state's 
interest in efficient adjudication can trump or outweigh an 
individual's right to a jury trial, the courts are on a very slippery 
slope. The danger, of course, is that the exception might expand 
so as to eviscerate the scope of the constitutional guarantee. For 
in thejury trial context, theredoesnot appearto be aprincipled way 
ofcounteringtheadministrativeconvenienceargument. Thepoint 
here is that the merits of the jury trial procedure can & challenged 
wherever the constitutional line is drawn. (If the criminal courts 
remain crowded under the petty offense doctrine, can the admin- 
istrative convenience of the state trump the right of all misde- 
meanor defendants to trial by jury?) The argument of administra- 
tive convenience is in no way compelling when it challenges what 
happens to be the categorical rule of the Sixth Amendment, 
namely, that ail cri ~ n a l  defendants are entitled to a tri by jury. 7'' Second, as no ed above, under the ~mericarfcons "C. tional 
regime, the government has considerable discretion with respect 
to both the substantivecontent and breadth of its criminal code."" 
But the Constitution does impose a number of procedural con- 
straints that are supposed to apply whenever the state threatens an 
individual with criminal sanction. The purpose of those con- 
straints was to prevent the state from sullying the reputation of 
innocent individuals with criminal accusations and convictions 
through unwarranted and misguided prosecutions. 

With this background in mind, the "hard case" can he 
addressed. The hardcase posed by proponents of the petty offense 
doctrineis, "What will happen to our legal system when thecourts 
are deluged with traffic offenders who demand the right to a trial 
by jury?" The appropriate response is that such questions obfus- 
cate aproperevaluation ofthe relevant issues. The judiciary ought 
not toentertain the question of whether trafficoffenses will swamp 
the criminal justice system.lm Under the Constitution, the issue, 
properly understwd, is whether enoughIegislatorsthinkit wise to 
impose a criminal sanction for traffic offenses.lo8 If the criminal 
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classification is chosen, the responsibility of the judiciary is to 
ensure that the Constitution's procedural guarantees are available 
to accused persons, and that includes the Sixth Amendment right 
of trial by jury.lW 

Third, the experience of state governments which recognize 
a constitutional right to ajury trial in petty criminal cases suggests 
that the dire prognostications about a crushing administrative 
burden are exaggerated.'I0 Approximately thirty states already 
recognize the right to ajury trial in petty criminal cases."' Those 
states include some of America's most populous cities. In fact, of 
the ten most populous cities in the United States, seven are 
culrently operating under amle  that gives criminal defendants the 
right to a jury trial in any case where imprisonment is a possible 
penalty. The hyperbolic notion thatjury trials for petty offenders 
would somehow impose an intolerable burden upon the federal 
government, the wealthiest institution in the history of hnman- 
kind, is patently absurd. 

WM, then, are so  many well-meaning individuals adopting 
the view b a t  ttik jury trial and the Constitutio] are defective and 
o ~ t m o d e i ? " ~  It seems to be an understandable but tenibly 
misguided reaction to the crisis in America's criminal justice 
system. For decades now, policy makers have responded to the 
problem of crime by criminalizing more activity'13 and by spend- 
ing vast sums of money on police, courts, and prison consrmc- 
tion."' The crime problem, however, only seems to have wors- 
ened."' Befause many prisons are already operating beyond 
~apacity,"~many violent criminals have to bereleasedbefore they 
have served their full sentence. The citizenry is beset with violent 
neighborhoods and government officials who demand patience 
and additional taxpayer dollars. The growing reluctance on the 
part of the general public to acquiesce to higher taxes"' only 
creates additional pressure for those in the law enforcement 
community. The mounting pressure has led some of those 
beleagured officials to openly question the constitutional resuic- 
tions upon their a~thor i ty ."~ 

The Constitution, however, is not responsible for the present 
crisis in criminal justice. If the jury trial requirement and the 
speedy trial guarantee are having a significant impact upon gov- 
ernment resources, there are only two possible conclusions to be 
drawn from such a circumstance: First, the court system is 
underfunded, or second, the court system is operating beyond 
capacity. Because elected officials have discretionary authority 
over the appropriation of funds and the number of offenses which 
are considered criminal,'19 they must accept responsibility for the 
current crisis in criminal justice. 

This isnot tosay that the crime problemsof modem America 
can be easily resolvedhy our elected officials. Because the typical 
lawmaker is excessively anxious about the next election, all of the 
constitutionally permissible options are, admittedly, painful in the 

political sense. Any person who supports increased taxes, cutting .ecUSerl 
a popular social program, or decriminalizing certain offenses will mc scol 
undoubtedly invite harsh (perhaps evendemagogic)criticism. But a print, 
elected officials are expected to make difficult decisions; that is merit, 
what they are paid to do. The political branches may seek easy 7 
answers, butthatis noreason forthejudiciary tocollaborate. After conel;. 
all, the judiciary was given significant independence so that it confli, 
could resisr the pressures of the political arena.Iz0 In sum, the line 
negative implications of extending the right to ajury trial to petty that 
cases seem to be overstated while the positive implications, carry 
however beneficial, go unnoticed. That I 

Thus. 
Toward a Principled Jurisprudence not  in^ 

There are three curious anomalies in the Supreme Court's ne 
Sixth Amendment jurisprudence which require correction. The sixth 
first anomaly is, ofcourse, the petty offense doctrine. There is no here i 
validjustification for treating the Sixth Amendment right to ajury right, 
trial differently than the other guarantees within the Amendment prop, 
At a minimum, no person ought to be imprisoned without having his r, 
had the option of choosing a jury to determine guilt or inno- tnste 
cence."' Ideally, each Sixth Amendment right would attach in lines 
every criminal proceeding regardless ofwhethera prison sentence the i! 
is imposed01 whether imprisonment is even authorized by the law, idea 
While it is true that imprisonment is different in kind than a the i. 
criminal fine, that distinction simply does not rise to the level of the( 
constitutional dimension.'" The Constitution distinguishes be- but 
tween criminal and civil proceedings and the Supreme Court has an 
no authority to question the dividing Iiue drawn by the text.'= Ther 

The second anomaly concerns the applicability of Sixth guar, 
Amendment rights in state criminal proceedings. The Supreme requl 
Court has held that state governments must respect every Sixth mini- 
Amendmentright except one: the right to be tried in "the State and no ci 
district wherein thecrime shall have beencommitted." To be fair? the rt 

the Supreme Court has never expressly held that the vicinage to gr 
requirement does not apply to state governments. As noted above, caus 
the Supremecourt has approached Fourteenth Amendment incor- ever 
potation claims on a case-by-case basis. and as it happens, the to cr 
Court has never addressed this issue directly. But the issue has justi 
arisenin the federal appellatecoluts,andthey continue to holdthat that 
the vicinage requirement does not apply to state criminal proceed- rece 
ings.lW There is no reason for this anomalous policy to continue. tion; 

The thud anomaly concerns the Supreme Court's approach the , 
to the correlative rights that are implicitly protected by the Sixth mat1 
Amendment. The concept of correlative rights can easily be 
understood with a few examples. The correlative right to free cov  
speech is the right to remain silent. The correlative right to 
freedom of religion is the freedom to shun religion. Most of the 
procedural rights that are enumerated in the Sixth Amendment 
imply a corresponding correlative right which is also secured to 
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accused persons. An extended treatment of this subject is beyond 
the scope of this article, but a brief discussion below will outline 
a principled approach to the correlative rights of the Sixth Amend- 

The Supreme Court cannot take a principled approach to the 
ative rights of the Sixth Amendment until it resolves two 
cting lines of authority within its jurisprudence. The first 
authority is bound up with the notion of waiver and holds 
]he ability towaiveaconstitutional right does not ordinarily 

th it the right to insist upon the opposite of that 
That proposition essentially rejects the idea of correlative rights. 
n u s ,  the Supreme Court has held that the right to a jury trial does 
not imply acorrelativeconstitutional righttobe tried by ajudge.Iz6 

nd line of authority holds that the procedural rights of the 
endment belong to the accused personally."' The idea 

here is that the accused is the one that decides whether or not his 
be exercised. No one, for example, would defend the 

n that the Constitution requires the accused to exercise 
compulsory process for obtaining favorable wimesses. 
andidly acknowledging the tension between those two 
ority, the Supreme Court has attempted to gloss over 

the inconsistency. On the surface, the Court generally rejects the 
idea of correlative rights, but below the surface the Court protects 

that those rights would advance. Thus, according to 
the Court, there is nocorrelative right to the speedy trial guarantee, 
but "due process of law" requires that a criminal defendant have 

period of time to prepare a legal defense for trial.'" 
There is no correlative constitutional right to the public trial 

ut the "'due process rights of the accused" might 
require the trial judge to exclude the public from the coumoom to 
minimize the effects of prejudicial publ i~i ty . '~  And while there is 
no correlative right to the Sixth Amendment's vicinage guarantee, 
the requirements of an "impartial jury" might oblige the trial court 
to grant a motion for a change of venue upon a showing of good 
cause.'3o As meaningful as those rulings are, they do not secure 

which theaccused is entitled. A principledapproach 
to correlative rights would not require the accused to explain or 
justify the exercise of his rights. If a criminal defendant believes 

t receive a fair trial in a certain location, he ought to 
receive a change of venue upon request as a matter of constitu- 
tional law. Because the correlative rights belong to the accused, 

f whether those rights are exercised ought to be a 
matter of personal judgment. 

The Supreme Court has explicitly recognized only oneof the 
correlative rights of the Sixth Amendment. In Farecta v. Califor- 
nia,')' the Court held that criminal defendants have the right to 
defend themselves at trial. The right to represent one's self at trial 
is, of course, the correlative right to the assistance of counsel. The 

g is an important and positive anomaly in the 

Court's Sixth Amendment jurisprudence because it implicitly 
recognizes that the "logic of the Amendment""' requires the 
acknowledgment of correlative rights. The Faretta decision is the 
first Supreme Court precedent that gives force to the idea that the 
procedural rights in the Sixth Amendment truly belong to the 
accusedbecauseit actually leaves the ultimate decisionof whether 
to retain counsel up to the individual defendant. The Supreme 
Court ought to correct this particular anomaly by extending the 
logic of the Sixth Amendment to all of the other correlative rights. 

Conclusion 
The Constitution guarantees every criminal defendant the 

right toatrial by jury. There is, quitesimply. no validjustification 
for the petty offense doctrine. The staying power of that doctrine, 
however, is a stark reminder of the encroaching nature of govem- 
ment power that the founding generation app~ehended."~ For if 
the Sixth Amendment right to a jwy trial in criminal cases can be 
judicially modified into a six-month-authorized-imprisonment- 
rule, how confident can any person be about the security of any 
other right? 

If the Supreme Court ever decides to confront this issue 
directly, it would be under tremendous pressure to validate exist- 
ing law because of the passage of time and settl* expectations. 
One can only hope that the Court would put a premium upon the 
expectations of the obscure petty offender who read the Constitu- 
tion and believed there were legitimate grounds for an appeal. 

Notes 
7 

1. District offiolumbia v. Clawans, 300 U.S. 614634 (1937) 
(McReynolds and Butler, JJ., dissenting). 8 

2. U.S. CONST. art. 111, 5 2, cl. 3. 
3. U.S. CONST. amend. VI. 
4. Letter from Thomas Jefferson to Thomas Paine (July 11, 
1789) in 15 THE PAPERS OFTHOMAS JEFFERSON at 269 (Julian Boyd 
ed.. 1958) ("I consider trial by jury as the only anchor ever yet 
imagined by man, by which a government can be held to the 
principles of its constitution."). 
5. See, e.g., Walter Pincus, Weinberger Waives Right to Iran- 
Contra Jury Trial, WASH. POST, Oct. 9, 1992, at A23; Peter G. 
Cbronis, Mandarich Bidfor Trial by Judge Denied, DENVER POST, 
June 3, 1992, at 3B; ArnoldH. Lubasch, Moon WaivesRight to a 
July, But Prosecutors Fight Move, N.Y. TIMES, Mar. 12, 1982, at 
B5. 
6. See, e.g., Brief for the United States, Singer v. United States, 
380 U.S. 24 (1965) (No. 42). 
7. With respect to the right to a jury trial, see, e.g., F d  v. 
United States, 395 U.S. 147, 148 (1969) ('me Sixth Amendment 



Lynch 

to the Constitution gives defendants aright to atrial by jury in 'all 
criminal prosecutions' [but] . ..so-called 'petty' offenses may be 
tried withoutajury"). Withrespect totherightroabenchtrial, see, 
e.g.. Pattonv. Unitedstates, 281 U.S. 276,298,312(1930)(Sixth 
Amendment jury trial clause confers a right upon "the accused, " 
but the government can promulgate rules that essentially control 
the erercise of that right). 
8. See Timothy Lynch, Weinberger's Right to Be Tried by a 
Judge Instead of a Jury, WALL ST. J., Dec. 9, 1992, at A25; Erwin 
N. Griswold, The Historical Development of Waiver of Jury Trial 
in Criminal Cases, 20 VA. L. REV. 655 (1934); S. Chesterfield 
Oppenheim, Waiver of Trial by Jury in Criminal Cases, 25 MICH. 
L. REV. 695 (1927). See infra, notes 121-132 and accompanying 
text. 
9. Barton v. Mayor of Baltimore, 32 U.S. (7 Pet.) 243,247-49 
(1833). 
10. U.S. CONST. art. IV, $ 4 .  
11. THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776). 
12. U.S. NST end. XIV. 
13. See, g.. g c .  GLOB& 39th Cong., 14 Sess  2764-66 
(1866)(remarks of Representative Howard); Slaughter House 
Cases. 83 U.S. (16 Wall.) 36, 95 (1872) (Field, J., dissenting); 
William L. Royall, The Fourteenth Amendment.' The Slaughter- 
horrse Cases, S. U. L. REV. 558 (1878) (prominent Virginia 
attomey criticizing the Slaughterhouse holding). 
14. See, e.g.,Co~c. GLOBE, 39thCong.. 1st Sess. 2883 (1866)(re- 
marks of Repmsentative Poland of Vermont); Slaughter House 
Cases, 83 ~ . ~ . ' ( 1 6  Wall.) 36, 57 (1872) (opinion of Miller, I.); 
Arthur G. Sedgwick, MonopoliesandtheFouneenth Amendment, 
NATToN. Dec. I, 1870 at 361-62(prominent attorney criticizing the 
legal analysis of Justice Bradley's Slaughterhouse dissent). 
15. See, e.g., Akhil Reed Amar, The Bill of Rights and the 
Fourteenth Amendment. 101 YALEL. J. 1193.1197 (1992). 
16. See, e.g., Michael Kent Curtis, The Fourteenth Amendment 
and rhe Bill of Rights, 14 CONN. L. REV. 237 (1982). 
17. See, e.g., Raoul Berger, Incorporation of the Bill ofRights in 
the Fourteenth Amendment: A Nine-Lived Cat. 42 OHIO ST. L. J. 
435 (1981). 
18. U.S.Co~sr .ar t . I I I ,$2.  
19. THE FEDERALIST NO. 83, at 521-22 (Alexander Hamilton) 
(Benjamin Fletcher Wrighted.. 1961) ('The friends and adversar- 
ies of the [proposed constitution], if they agree in nothing else, 
concurat least in thevalue they setupon the trial by jury; or if there 
is anydifferencebetween them itconsistsinthis: theformerregard 
i t  as a valuable safeguard to liberty; the latter represent it as the 
vely palladium of free government."). 
20. See LEONARD LEVY, EMERGENCE OF A FREE PRFSS 227 (1985) 
(proposing that the only right secured in all the state constitutions 
crafted between 1776 and 1787 was the right of trial by jury in 

criminal cases). 
21. See, e.g.. 3 ELLIOT'S DEBATES ON THE FEDERAL C O N S T I ~ O N  
446-574 (Philadelphia, J.P. Lippincott Co. 2d ed. 1854). 
22. Id. 
23. U.S. CONST. amend. VI. 
24. Schick v. United States, 195 U.S. 65,68-69 (1904); see also 
Patton v. United States, 281 U.S. 276,286-298 (1930) (discussing 
the relationship between the Sixth Amendment and the Jluy Trial 
Clause of Article 111, 5 2). 
25. Missouri v. Lewis, 101 U.S. 22 (1879). 
26. Id., at 3 1. 
27. Snyder v. Massachusetts, 291 U.S. 97 (1934). 
28. Id., at 105. 
29. SeePointerv.Texas, 380U.S. 400,406(1965) (stategovem- 
ments must respect the accused's Sixth Amendment right to 
confmnt opposing wimesses); Gi&on v. Wainwright, 372 U.S. 
335, 342 (1963) (state governments must respect the accused's 
Sixth Amendment right to the assistance of counsel). 
30. Duncan v. Louisiana, 391 U.S. 145 (1968). 
31. Id., at 149. 
32. Singer v. United States, 380 U.S. 24, 3 1 (1965). 
33. See U.S. CONST. amend. VI. 
34. Ex parte Milligan, 71 U.S. (14 Wall.) 2 (1866). 
35. Id., at 122-123. 
36. Callanv. Wilson, I27 U.S. 540 (1888). 
37. Id., at 557. 
38. SeeBaldwinv. New York, 399U.S. 66.74-76 (1970) (Black, 
J., concurring); District of Columbia v. Clawans, 300 U.S. 617, 
633-634 (1937) (McReynolds andButler, J.J., dissenting); Schick 
v. United States, 195 U.S. 65,96-98 (1904) (Harlan, J., dissent- 
ing). 
39. Blanton v. City of North Las Vegas, 489 U.S. 538 (1989). 
40. Id., at 542 (citing Baldwin v. New York, 399 U.S. 66, 73 
(1970)). 
41. Id, at 543 (quoting Baldwiu v. New York, 399 U.S. 66.73 
(1970)). 
42. Boyd v. United States, I16 U.S. 616,635 (1886), quotedin 
Coolidge v. New Hampshire, 403 U.S. 443,454 (1971). 
43. BERNARD BAILYN, THE IDEOLOGICAL ORIGINS OF THE AMERICAN 
R E V O L ~ O N  55 (1967). 
44. Id., at 56; see also Letter from Thomas Jefferson to Edward 
Carrington (May 27.1788) in 13 THE PMERS OFTHOMAS JEFFERSON 
208-209 (Julian Boyded., 1956) ("[tlhe natural progress of things 
is for liberty to yield, and government to gain ground."). 
45. See THE FEDERALIST NO. 51 (James Madison) (Jones ed.. 
1961); STEPHEN MACEDO, THENEW RIOHTV. THE C O N S ~ O N  32 
(1987) ("When conservatives like Bork treat rights as islands 
surrounded by a sea of government powers, they precisely reverse 
the view of the Founders as enshrined in the Constitution, wherein 
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government powers are limited and specified and rendered as 
islands surrounded by a sea of individual rights"); Roger Pilon, 
Freedom, Responsibility, and the Constitution: On Recovering 
Our Founding Principles, 68 NOTRE DAME L. REV. 507,515-517 
(1993); Lawrence J. Block and David B. Rivkin, Jr., Auxiliary 
precaution: The Bill of Rights is Not the Constitution's Most 
/,,,portant Safeguardof Liberty," POL'Y REV. 68 (1 990); RANDY E. 
BARNETT, THE RIGHTS ~ A L N E D  BY THE PEOPLE (1989). 
46. THE FEDERALIST NO. 78, at 492 (Alexander Hamilton) (Jones 
ed., 1961); see also JAMB MADISON, AMEND ME^ TO THE CONSTI- 
TUTION in 12 THE PAPERS OF JAMES MADISON at 207 (Charles F, 
Hohson &Robert N. Rutland eds., 1979) ("[I]ndependent tribu- 
nals ofjustice will.. . be an impenetrable bulwark against every 
assumption of power in the legislative or executive"); Bernard H. 
Siegan, Majorities May Limit the People's Liberties Only When 
A~rrhorizedTo DoSo by the Constitution, 27 SAN DIEWL. REV. 309 
i 1990). 
-17. See Duncan v. Louisiana, 391 U.S. 145, 160 (1968)(This 
author argues that Justice Byron White misassigned the burden of 
persuasion. The issue is not whether thereis "substantial evidence 
that the Framers intended to depart from [the] established com- 
mon-law practice.'' On the contrary, the issue is whether there is 
substantial evidence that the Framers intended petty offenses "to 
be exempt from the . . . comprehensive language of the Sixth 
Amendment'sjury trialprovisions.");seeaLroFelixFrankfurter& 
Thomas G. Corcoran. Petty Federal~ensesandthe Consitutional 
Girarantyof Trial by Jury, 39 Hmv. L. REV. 917,971 (1926)(This 
author argues that Frankfurter and Corcoran also misassigned the 
burden of persuasion). 
48. Schick v. United States, 195 U.S. 65,70 (1904). 
49. Id. 
50. 4 W ~ ~ A M  BLACKSTONE, COMM~TARIB *5. 
5 1.  Schick, 195 U.S. at 70. 
52. See George Kaye, Petty Offenders Have No Peers!, 26 U. 
C H I .  L. REV. 245,247-48 (1954). 
53. Seecallan v. Wilson, 127U.S. 540,549(1888) ("It would be 
a ndr?ow construction of the Constitution to hold that no pmsecu- 
lion for a misdemeanor is a prosecution for a 'crime' within the 
meaning of the third article, or a 'criminal prosecution' within the 
meaning of the Sixth Amendment."). 
54. See Argersinger v. Hamlin, 407 U.S. 25, 27-28 (1972); Ex 
Pane Pickerill, 44 F. Supp. 741, 742 (1942); Serna v. Superior 
Court, 707 P.2d 793,803 (1985). 
55. Sc~lnreOliver, 333 U.S. 257,271-272 (1948);Argersinger, 
-107 U.S. at 27-28; Waller v. Georgia, 467 U.S. 39.44-47 (1984). 
56. See Argersinger, 407 U.S. at 27-28; State v. Leach, 782 P.2d 
552.555 (1989). 
57. SeeArgersinger.407 U.S. at 27-28; United States v. Zucker, 
161 U.S. 475,481 (1896). 

58. See In re Neff, 254 N.E.2d 25,36-37 (1969); Argersinger, 
407 U.S. at 27-28; State v. Oliver, 760 P.2d 1071, 1079 (1988). 
59. See Argersinger, 407 U.S. at 27,37. 
60. Singer v. United States, 380 U.S. 24 (1965). 
61. Id. at 31; see also Williams v .  Florida, 399 U.S. 78, 93 
(1970). 
62. Singer, 380 U.S. at 31; Brief for the United States at 17-18, 
Singer v. United States, 380 U.S. 24 (1965) (No. 42). 
63. See, e.g., STEPHEN MACEW, THENEW RIGHIV. THECONS~U-  
'ITON 13 (1987). 
64. MACEDO, supra note 63, at 13. This author notes that James 
Madison kept extensive notes of the proceedings, but his papers 
were kept secret until his death in 1840. 
65. RICHARD A. EPSTEIN, TAKINGS: PRIVATE F'ROPERTY ~ r n  THE 

POWER OF  EM^ DOMAIN 26-27 (1985). But see Felix Frank- 
furter & Thomas G. Cornoran, Petty Federal Offenses and the 
Constitutional Guaranry of Trial by Jury, 39 HARV. L. REV. 917, 
967 (1926) (cautioning against "a doctrinaire or merely textual 
interpretation of the [Sixth Amendment]"). 
66. See, e.g., EPSTEIN. supra note 65, at 26-29; ROBERT H. BORK, 
THE T m m ~  OF AMERICA 144 (1990). However, many scholars 
caution against a heavy reliance upon historical materials, see 
Sono~os A. BARBER, ON WHAT THE CONSTITU~ON PEANS 145-47 
(1984); George Anastopolo THE C O N S ~ O N A L I S T  103 (1971). 
67. U.S. CONST. art. I, § 8 (emphasis added). 
68. U.S. CONST. art. 11, 5 4 (emphasis added). 
69. Helling v. McKinney, 113 S. Ct. 2475, 2484 (1993) (para- 
phrasing Thomas, 1. dissenting). Note also that the Supremecourt 
has given the term "crimes" a very broad construction within the 
context of the ex dition clause of Article IV, § 2, seeKentucky 
v. Deunison, 65 ??S. 66.99 (1860) (''The wor&'cri&' of itself 
includes every offense, from the highest to the lowest & the grade 
of offenses. . . .") (citations omitted); Appleyard v. Massachusetts, 
203 U.S. 222,227 (1906). 
70. Kaye, supra note 52, at 258-60. 
71. For a famous law review article that supports this proposi- 
tion, see Frankfurter & Corcoran, supra note 65, at 917. But see 
Kaye, supra note 52, at 245. 
72. Callan v. Wilson, 127 U.S. 540,557 (1 888). A few observa- 
tions about the Callan authority are in order. First, the discussion 
in the Callan opinion regarding petty offenses was gratuitous. 
That is, the Supreme Court could have ruled in Callan's favor 
without expounding upon possible exceptions to the jury trial 
guarantee. Thus.inatechnicallegalsense,thefirst Supremecourt 
precedent regarding the petty offense doctrine was Natal v. Lou- 
isiana, 139 U.S. 621 (1891). because that was the fust case that 
actually denied a jury trial to a criminal defendant on the basis of 
the petty offense rationale. The Callan opinion has nevertheless 
been used as persuasive authority, and for that reason, it ought to 
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be scrutinized. 
Scrutiny revcals a serious ermr in the Callan discussion of 

petty offenses. The Court relied upon state coun decisions that 
were, in turn, analyzing state constitutional provisions. The Coun 
did nor compare the language of the federal jury trial provisions 
with the language of the state constitutional provisions in the 
authorities cited. The Callan opinion carelessly assumed that the 
scope of the federal provision was identical to the state provisions 
cited. 

Note that the author of the Callan opinion, Justice Harlan, 
reconsidered his position in Schick v. United States, 195 U.S. 65, 
80-81 (1904). 
73. Ferguson v. Georgia. 365 U.S. 570 (1961) (failing to explic- 
itly recognize right to testify). ButseeRockv. Arkansas,483 U.S. 
44,52 (1987) (holding that the opportunity to testify is a "neces- 
sary corollary" to the Fifth Amendment's guarantee against com- 
pelled testimony). 
74. Chambers v. Mississippi, 410 U.S. 284 (1973). 
75. F o r P o  qditional cases where the constitutional text was 
held to ulvmp common law rules or proced$s, see Faretta v. 
Califomia.422 U.S. 806(1975);New YorkTimesCo. v. Sullivan, 
376 U.S. 254 (1964). 
76. See Williams v. Florida, 399 U.S. 78, 91 (1970); see also 
Tennessee v. Gamer, 471 U.S. 1 (1985). 
77. Kaye, supra note 52, at 246-247 (emphasis in original). 
78. Schick v. United States, 195 U.S. 65, 80 (1904) (Harlan, 1. 
dissenting) (.sating that "(e)xcept in cases of contempt, the com- 
mon law, Blackstone says, wasa stranger to the summary proceed- 
ings authorized by acts of Parliament. . . I am not aware of, nor 
has there been cited, any case in England in which, after  mag^ 
Chana and prior to the adoption of our Constitution, a court, 
tribunal, officer, or commissioner has, without a jury, even in the 
case of a petty offense, determined the question of crime or no 
crime, when the defendant pleaded not guilty, unless the auihoriry 
to do so was expressly conferred by an act of Parliament.") 
(emphasis in original). 
79. See Letter from James Madison to George Washington (Oct. 
18, 1787) in 10 THE PAPERS OF JAMES MADISON 197 (1977). 
80. See U.S. CONST. amend. VII (casting funher doubt upon idea 
that framers intended petty offenses to beexcepted fromthe Sixth 
Amendmentjury trial guarantee); see also District of Columbia v. 
Clawans, 300U.S. 617.633-34 (1937)(notingthe"impmbab[ility~ 
of notion that the framers would haveguaranteedajury trialincivil 
controversiesconcerning amounts aslow as $21.00, butnot where 
"imprisonment for aconsiderable time or liability for fifteen times 
$20.00 confront[ed] the accused.") (McReynolds and Butler, JJ., 
dissenting). 
81. 22 C.J.S. Criminal Law 5 469 (1989). 
82. See THE DECLARATION OF INDEPENDENCE para. I (U.S. 1776). 

83. U.S. CONST. art. I11 (emphasis added). 
84. U.S. CONST. art. IV (emphasis added). 
85. Callan v. Wilson, 127 U.S. 540 (1888). 
86. Schick v. United States, 195 U.S. 65,70 (1904). This author 
notes that while the Schick Court offered another rationale for the 
doctrine (the Blackstone definition), it alsorelied heavily upon the 
Callan precedent. 
87. District of Columbia v. Colts. 282 U.S. 63,73 (1930). 
88. Payne v. Tennessee, 501 U.S. 808 (1991). 
89. Id. at 8 19. 
90. Earl M. Maltz, Some Thoughts on the Death of Stare Decisis 
in Comitufional Law, Wlsc. L. REV. 467,492-493 (1980) ("[A] 
rigid adherence to stare decisis . . . would leave the resolution of 
every issue in constitutional law permanently at the mercy of the 
first Court to face the issue, without regard to the possibility that 
the relevant case was poorly prepared or that the judgment of the 
Court was simply ill-considered."). 
91. Thornburghv. AmericanCollegeofObstetriciansand Gyne- 
cologists, 476 U.S. 747, 786-787 (1986) (White, J., dissenting) 
(stating that stare decisis "is essential if case-by-case judicial 
decision-making is to be reconciled with the principle of the rule 
of law, for when governing legal standards are open to revision in 
every case, deciding cases becomes a mere exercise of judicial 
will, with arbittay and unpredictable results"). 
92. Payne, 501 U.S. at 819. 
93. Id. 
94. See Stanley v. Illinois, 405 U.S. 645,656 (1972) (holdingthat 
the Constitution recognizes higher values than speed and effl- 
ciency: ''Indeed, one might fairly say of the Bill of Rights.. . that 
[it was] designed to protect the fragile values of a vulnerable 
citizenry from [an] overbearing concern for efficiency and effica- 
cy. . ."); see, e.g., Maryland v. Craig, 497 U.S. 836,870 (1990) 
(Scalia, J., dissenting)(stating that "[the Supreme Court] is not free 
to conduct a cost-benefit analysis of clear and explicit constitu- 
tional guarantees, and then adjust their meaning to comport with 
[thecourt's] findings"); County of Riverside v. McLaughlin, 500 
U.S.44,66(1991) (Scalia, J., dissenting) (stating that "[ilt was the 
purpose of the Fourth Amendment to put this matter beyond. . . a 
schedule that suits the State's convenience"); seealso Argersinger 
v. Hamlin, 407 U.S. 25. 62 (1972) (Powell and Rehnquist, JJ., 
concurring). 
95. See, e.g.. Akron v. Akron Center for Reproductive Health, 
Inc., 462 U.S. 416,420 (1983); cf Duncan v. Louisiana, 391 U.S. 
145,158 n. 30 (1967) (stating that the Court's decisions interpret- 
ing the Sixth Amendment are always subject to reconsideration). 
96. See Edwin J. Meese, TheLaw of the Consfitution, 61 TUL. L. 
REV. 979,986 (1987)('L[t]he Constitution, the original document 
of 1787 plus its amendments, is and must be understood to be the 
standard against which all laws, policies, and interpretations must 
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be measured."); Sanford Levinson, Could Meese Be Right This 
Time?, 61 TUL. L. REV. 1071 (1987); see also Stephen L. Caner, 
The Courts Are Not the Constitution, WALL ST. J., Feb. 7,1989, at 

Graves v. O'Keefe, 306 U.S. 466,491-492 (1938) (Frank- 
furter, J., concurring) (stating "[tlhe ultimate touchstoneofconsti- 
[udonality is the Constitution itself and not what we have said 

it."); see also Gary Lawson, The Constitutional Case 
,4gil;nst Precedent, 17 HAW. J.L. & PUB. POL'Y 23 (1994). 

See, e.g., Texas v. Johnson, 491 U.S. 397 (1989); Moore v. 
Cleveland, 431 U.S. 494 (1977); Wisconsin v. Yoder, 406 
05 (1972); Stanley v. Georgia, 394 U.S. 557 (1969);Loving 
inia, 388 U.S. 1 (1967); Griswold v. Connecticut, 381 U.S. 
65); Meyer v. Nebraska, 262 U.S. 390 (1923). 
e Gary S. Becker, Crime and Punishment: An Economic 

-\p/~roach, 76 J. POL. =ON. 169, 174 (1968) ("[Tlhe more that is 
policemen, court personnel, and specialized equipment, 

orge 1. Stigler, The Optimum Enforcement oflaws, 78 J. 
526,527 (1970) ("[Tjheextent of enforcementof laws 
pon the amount of resources devoted to the task."); 

FRIEDMAN, TYRANNY OFTHE STANS QUO 135 (1984) 
("[Tlhe multiplication of laws and mles and regulations" make it 
"literally impossible forthelegalauthorities toenforceall thelaws 
cqually and without discrimination."). 

da Woodlee, D.C. Crime Package Swipes at Gun- 

L E G A L T ~ , A u ~ .  31,1992.at21. 
rief and Appendix of Amicus Curiae State of New 
rt of Respondent, Blanton v. City of Nonh Las 
538 (1989) (No. 87-1437); Brief for the Peti- 
Columbia v. Colts, 282 U.S. 63.67-68 (1930) 
ministrative convenience as a theme in govern- 

s with the important canon 
e supra notes 42-46 and 

OF THE JUDICIAL PROCESS, 

e history of the contracts 

ntracts, the less likely 
se." David Bernstein. 

e Coun Ready? 18 1 

5 1 u. CHI. L. REV. 

703 (1984). 
106. See WAYNER. LAFAVE & AuSTm W. SCOTT JR.. CRIMINALLAW 
138 (2d ed. 1986). Although there is no explicit congressional 
power to create criminal law, federal law makers have exploited 
dubious legal precedents with respect to the commerce power to 
enact far-reaching "regulatory" statutes with criminal penalties; 
U.S. CONST. art. N, B 4; THE DECLARATION OF ~EPENDENCE,  para. 
1 (1776). For a critique of the commerce clause precedents, see 
Richard A. Epstein, TheProperScope of the Commerce Power, 73 
VA. L. REV. 1387 (1987). It is safe to say that the Constitution of 
1787 would not have been ratified if the state delegates had 
apprehended such broad federal powers. 
107. See cases cited supra note 94. 
108. See infa note 1 19; see also John C. Coffee, Does 'Unlawful' 
Mean 'Criminal'?: Reflections on the Disappearing Tort/Crime 
DistinctioninAmricanLow, 71 B. U. L. REV. 193 (1991);Alfred 
L. Gauzewitz, Reclass@cation of Cenain menses as Civil In- 
steudof Criminal, 12 Wls. L. REV. 365 (1937); Rollin M. Perkins, 
The Civil mense, 100 U. PA. L. REV. 832 (1952); Note, Public 
Tons. 35 HARV. L. REV. 462 (1922). See generally Henry M. Hart, 
The Aims of the Criminal Law, 23 LAW & CONTEMP. PROBS. 401 
(1958). 
109. The framers of the Constitution created a serdible frame- 
work. Under their constitutional regime, legislators have flexibil- 
ity with respect to the content and breadth of the criminal code. 
The legislature, however, must abide by certain procedural con- 
straints in boththecivil andcriminal context. Thenumberand type 
ofcriminaloffensescanchange withthe times,asmany ofourlaws 
do. but some things remain unalterable (unless, of course, the 
Constitution is am ded) The interplay between the l islature 
and the executiveil f . .  ustrates the po~nt. Whenever&& passes 
abill, thePresidentalways retains the option of the executive veto. 
The legislature, in him, always retains the option of the legislative 
override. This is the way in which the procedural guarantees in the 
Sixth Amendment ought to be understood. That is, whenever the 
government chooses to invoke the criminal process, the individual 
who is drawn into that process always retains the option of 
exercisingtherights in thatamendment, including the right of trial 
by jury. 
L 10. In Texas, where petty offenders have the right to a jury trial, 
(seeFranklin v. State,576S.W.Zd621(1979)), the overwhelming 
majority of defendants do not demand jury trials. See also OFFICE 
OF COURT ADMINISTRATION, TEXAS JUDICIAL COUNCIL, TEXAS JUDI- 
CIAL SYSTEM ANNUAL REPORT: FISCAL YEAR 1992 206-7 (1992) 
(explaining that Muncipal Courts report that of the traffic cases 
that went to trial, 99.1 % of the cases were tried before a judge 
alone and the rest before a jury; of the non-traffic criminal cases 
that went to trial, 98.9 % were before a judge without a jury). 
I I I. The relevant authorities can be found in Brief for the United 
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States as Amicus Curiae Supporting Respondent, Blanton v. City 
of North Las Vegas, 489 U.S. 538 (1989) (No. 87-1437). 
1 12. See, e.g., Christie Davies, Trial by Judges, NAT'L REV.. May 
24, 1993, at 46; Stephen Chapman, American Justice: Too Ex- 
rravagant and Too Stingy, CHI. TRIB., Sept. 9, 1993, at 27. A 
bibliography of the debate over the jury system can be found in 
Hearings before the Subcommittee to Itrvestigate the Administra- 
riofl of the Internal Security Act and other Internal Security Laws 
of the Committee on the Judiciary, 84th Cong., 1st Sess., 63-81 
(1955). 
1 13. See David Masci, Crossing State Lines: Criminal Law and 
ifre Federal Government, CONG. Q., NOV. 21, 1992, at 3676 
(explaining that the federal government has expanded its criminal 
jurisdiction to over 3000 offenses). There seems to be a growing 
consensus among liberals and conservatives that the United States 
is an overregulated society. Compare. Alan Dershowitz, Zoe 
Baird's Transgression, BOSTON HERAW, Jan. 22, 1993, at 29 ("It is 
very difficult to go through life without running afoul of the 
millions f regylations which govern our professions, our taxes, 
and even $ . urpnvate lives.") with ~onald~evi$e,  MoreLaws, Yet 
Less Secure?, WASH. Tam,  Feb. 11,1993, at Gl ("[The geometric 
multiplication of statutes] is the problem. There are so many 
statutes no one understands most of them, and a saint could not 
escape their scope."). See also James V. DeLong, The 
Criminaliurtion of Just About Everything, AM. E ~ s E ,  Mar./ 
Apr. 1994, at 26; Stephen J. Adler and Wade Lambelt, Common 
Criminals: J a t  About Everyone Violates SomeLaws, Even Model 
Citizens, W& ST. J., Mar. 12, 1993, at Al. 
114. BUREAUOFJUSTICE STATISTICS, U.S. DEP'TOFJUSTICE, BUREAU 
U P  Juslrc~ STATISTICS NATIONAL UPOATE 6 (I 992) ("[e]xpenditures 
forjustice activities increased 61% from 1971 to 1990 in constant 
dollars per capita."). In 1981, the budget for the Department of 
Justice was $2.3 billion; by 1991, the Justice budget had grown to 
510 billion. See David Johnston, In Justice Dept. of the 90's, 
Focus Shijts From Rights, N. Y .  TIMES, Mar. 26,1991, at Al; see 
also Ted Gest, The Prison Boom Bust, U.S. NEWS & WORLD REP., 
May 4, 1992, at 28. 
1 15. See Bany Meier, Reality andAmiety: Crime and Fear of It,  
N .  Y .  TIMES, Feb. 18, 1993, at A14 ("In recent years, figures in 
every important category of crime with the exception of burglary 
have climbed, according to the Federal Bureau of Investigation. 
Statistics for robberies andcar thefts have risen fastest.. . overthe 
past five years, but the number of rapes and homicides have also 
increased atdisturbingrates.");seealsoNancy Gibbs,Americathe 
Violent: Crime Is Spreading and Patience Is Running Out, TME, 
Aug. 23. 1993. at 22-33. 
116. See BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, 
B U ~ U O F J U S T .  STA~STICSBUU. 6(1992)(explaining that inMay, 
1993, the federal system was estimated to be operating at 37% 
above capacity and state prison systems were operating at 18% to 

31% above capacity); seealso Francis X. Clines. Prisons Run Out 
of Cells, Money and Choices, N. Y .  TIMES, May 28, 1993, at B7; 
Naftali Bendavid, How Much More Can Courts, Prisons Take?, 
LEGAL TIMES, June 7,1993, at 1. 
117. See, e.g., Gerald F. Seib, Trimming Down: COP  governor.^ 
Push Big New Tar Revolt -At the State Level, WAU. ST. J., May 
2, 1994, at Al; Dirk Johnson, Tarpayer Revolt in Colorado Vote 
RaisesAlnrm About Lost Services, N. Y .  TMES, Nov. 15,1992,$ A 
1, at 18 ("With [only] a few exceptions, voters around the country 
this year voted soundly against new taxes."). 
118. See, e.g., Don Teny, Chicago Project in FurorAbout Guns 
and the Law, N. Y .  TIMES, Apr. 8, 1994, at A12; Lauren Ina, To 
Fight Crime, Oflcial WouldSuspendRights, WASH. POST, July 13. 
1991, at A6. 
119. See HERBERT L. PACKER, THE L m  OF THE C ~ I N A L  SANC- 
TION 4,364 (1968) ("We can have as much or as little crime as we 
please,&pendimg upon what wechoose tocount ascriminal."This 
author agrees with Packer's central thesis: "[Wle have over-relied 
on the criminal sanction and that we had better start thinking in a 
systematic way about how to adjust our commitments to our 
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