Rethinking the Petty
Offense Doctrine

Timothy Lynch

It is safe to say that
the founders would be greatly
disturbed by the modern trend in
criminal procedure that frequently
allows the government to
determine who is entitled to a jury
trial and who is not.

“Constitutional guarantees ought not to be sub-
ordinated toconvenience, nor denied upon gues-
tionable precedents or uncertain reasoning.”

Most Americans are under the impression that their Consti-
tution guaraniees them a right to a jury trial in criminal prosecu-
tions. While it is true that there are two references in the
Constitution to jury trials for *all crimes™ and *all criminal
prosecutions,” the Supreme Court has held that there is a category
of offenses that actually does not require jury trials. The Courthas
dubbed the crimes that fall into this category “petty” offenses.

There is little evidence to support the notion that the framers
of the Constitution would have approved the Supreme Court’s
departure from the unequivocal provisions they carefully drafted.
When America declared independence from England, the jury trial
was regarded as one of the most important safeguards against
arbitrary and oppressive government policies.* Itis safe to say that
the founders would be greatly disturbed by the modem trend in
criminal procedure that frequently. allows the government to
determine who is entitled to a jury trial and who is not. Today,
federal and state officials routinely deny jury trials to individuals
who request them. Yet, in instances where the. government is
required by law to allow jury trials, many of thofe same govern-
ment officials suddenly express a preference for juries when
particular- criminal defendants express a desire to be tried by a
judge.® 'In fact, state and federal officials argue that they should
have the power to veto the jury trial waivers of criminal defendants
whenever it suits the government’s purposes.® Because that veto
power has beern, generally upheld by the courts, the government
can, and often dPes, impose jury trials on individua]%vho request
bench trials and bench trials upon individuals who#request jury
trials. The Supreme Court has sanctioned such powers in unprin-
cipled rulings that ignore the plain language of the Constitution.’

This article will critique the Supreme Court’s rulings with
respect to the petty offense doctrine. The article presents a number
of arguments to show that the petty offense doctrine is an unjusti-
fied departure from both the letter and underlying philosophy of
the Constitution. The article maintains that any person accused of
any crime has a constitutional right to a jury trial or the correlative
right to forego a jury trial in favor of a bench trial.® An important
social function of the jury trial guarantee is also discussed and
analyzed. The article concludes with additional arguments that
urge the Supreme Court to abandon its dubious Sixth Amendment
precedents in favor of a more principled jurisprudence.
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The Supreme Court’s Petty Offense Doctrine: An Overview

In order to understand the Supreme Court’s Sixth Amend-
ment rulings with respect to the Jury Trial Clause and the petty
offense doctrine, it is necessary to review the history of the legal
relationship between individuals and the federal government and
individuals and their respective state governments. An early
Supreme Court case, Barron v. City of Baltimore,? held that the
guarantees in the Bill of Rights — free speech, jury trials, double
jeopardy, search warrant requirements, and so forth — were
intended to constrain only the federal government. In effect, the
Court rejected the notion that the first eight amendments limited
the powers of state governments.

The Court’s unanimous decision in Barron established an
important principle of federalism that seemed perfectly consistent
with the text, history, and structure of the Constitution. The state
delegates who drafted and ratified the federal constitution had
agreed to surrender certain limited powers to a central government
on the understanding that they had secured for themselves wide
latitude whien it came to structuring the powers of their own state
governmets. Aithough the federal constitutiof guaranteed each
state a “‘republican form of government,”'® the pEople in the states
were free to design that form according to the broad principles that
were set forth in the Declaration of Independence. That is, the
people of each state could organize their state governments upon
such principles as seemed most likely “to effect their safety and
happiness.”"!

The Civi] War significantly altered the federalist structure
that had been in place for nearly a century. With the ratification of
the Thirteenth, Fourteenth, and Fifteenth Amendments, state laws
suddenly had to meet new federal standards. No state, according
to the Fourteenth Amendment, could enforce any law that
“abridge{d] the privileges or immunities” of any citizen of the
United States nor could any state “deprive any person of life,
liberty, or property without due process of law; nor deny to any
person within its jurisdiction the equal protection of [its] laws.”"
While it was clear that the amendments were intended to curb
certain state policies — particularly the Jim Crow laws — the
precise impact upon state autonomy was less clear.

Some politicians, lawyers, and Supreme Court justices be-
lieved the Fourteenth Amendment sheltered a full range of rights,
liberties, and privileges — not the least of which were those set
forth in the Bill of Rights —- from state government encroach-
ment."* But they were opposed by other politicians, lawyers, and
Supreme Court justices who believed that the Amendment had a
much more limited impact upon “states’ rights.”!* Over the years,
thie Supreme Court has charted a middle course between those who
advocated the “total incorporation” of the Bill of Rights into the
broad guarantees of the Fourteenth Amendment and those who
maintained that few, if any, of those rights could limit the powers

of state governments. The Supreme Court’s “selective incorpora-
tion” theory considered various incorporation claims on a case-by-
case basis. Under that approach, the Court declared certain
provisions of the Bill of Rights to be applicable to state govern-
ments through the Due Process Clause of the Fourteenth Amend-
ment,

The Supreme Court’s interpretive approach to the Fourteenth
Amendment and the Bill of Rights has been controversial. Some
have applauded the approach as prudent and judicious.”* Because
the decisions declaring “incorporated rights™ were issued so long
after the time when the Fourteenth Amendment was actually
supposed to take effect, others have criticized it as unnecessarily
slow and even unprincipled.!®* And forthose who opposed the very
idea of “incorporated rights,” any ruling declaring such rights
applicable to the state governments was viewed as an illegitimate
federal encroachment upon the jurisdiction of the states.)”

The Jury Trial Clauses

One indication of the importance with which the founders
regarded the jury trial guarantee is that it was one of the few rights
mentjoned in the original, unamended Constitution. Article 111,
Section 2 provides in pertinent part:

The Trial of all Crimes, except in Cases of Impeach-
ment, shall be by Jury; and such Trial shall be held in the
State where the said Crimes shall have been committed,
but when not within any State, the Trial shall be at such
Place or Places as the Congress may by Law have
directed.”

The all encompassing language that was chosen by the framers
may be another indication of how important the jury trial was
regarded by early American lawyers and statesmen.”” Another
explanation is possible, however. The right may have been
broadly stated to blunt criticism from those who would oppose the
formation of a new government. It should be remembered that
while the Constitution is a hallowed document today, it was
controversial when it was unveiled in 1787. The framers of the
Constitution were expecting adifficultratification process, so they
may have been trying to help their own cause by anticipating and
allaying the possible fears of the citizenry over the maintenance of
one of the most cherished rights of the period,”

So universal was the support for this right that those who
opposed the ratification of the Constittion, the so-called Anti-
Federalists, criticized the jury trial provision of Article Il only
because it did not go far enough. But because of the comprehen-
sive language of that provision, the Anti-Federalists could only
criticize the provision for what it did not say. Two of the most
common objections were that the provision would allow the
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Petty Offense Doctrine

government to conduct secret trials and that
they would be conducted in faraway places.*
The Federalists countered by arguing that the
traditional common-law procedures would re-
main in effect. :

The Anti-Federalists were unsuccessful,
of course, in the ratification battle, but their
arguments aroused so much concern about the
power of the federal government that the Fed-
eralists were pressured into supporting a Bill of
Rights. The Anti-Federalists’ criticisms of the
original Jury Trial Clause are reflected in the
language of what became the Sixth Amend-
ment to the Constitution:

In all criminal prosecutions, the accused
shall enjoy the right to a speedy and

[T]he text of the
Constitution is entitled
to a presumption that

it means precisely
what it says. Without
that presumption, the
document would be
utterly ineffectual.

right of trial by jury, and on the other side
no such right. Each State prescribes its
own modes of judicial proceeding.”

Fifty-five years later, the Court reaffirmed its

position in Snyder v. Massachusetts:¥

Massachusetts is free to regulate the
procedure of its couris in accordance
with its own conception of fairness . .
.. Its procedure does not run foul of the
Fourteenth Amendment because an-
other method may seem to our think-
ing to be fairer or wiser . . . . Consis-
tently with that amendment, trial by
jury may be abolished.™

public trial, by an impartial jury of the

Those two precedents lost much of their force

State and district wherein the crime shall

have been committed; which district shall have been
previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted
with the witnesses against him; to have a compulsory
pracess for obtaining witnesses in his favor, and to have
the assistance of counsel for his defense.”

Because the Sixth Amendment is essentially an elaboration of the
jury trial provision in Article III, the Supreme Court’s jury trial
jurisprudence has properly focused upon the language of the Sixth
Amendment. The Court’s approach follows the “well-understood
rule that the last expression of the will of the lawmaker prevails
over an earlier one™™ in the event of any conflict or ambiguity.

As the previous section noted, the Bill of Rights originally
appiied only to the federal government. But when the Fourteenth
Amendment was ratified in 1868, the Supreme Court began to hear
arguments that the entire Bill of Rights was now applicable to state
governments. The Supreme Court has always resisted those broad
claims, but it has entertained various claims about specific provi-
sions of the Bill of Rights on a case-by-case basis. For many years
the Supreme Court played down the Fourteenth Amendment’s
impact upon the jurisdiction of state governments. In Missouri v.
Lewis,? the Supreme Court expressed its-'view in the context of the
right to a jury trial:

The Fourteenth Amendment does not profess to secure
to all persons in the United States the benefit of the same
laws and the same remedies. Great diversities in these
respects may exist in two States separated only by an
imaginary line. On one side of this line there may be a
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in the early 1960s, however, as the Supreme
Court began to declare other Sixth Amendment rights applicable
to state governments.” By the late 1960s, the Court was ready to
reconsider its long-standing position on the jury trial guarantee in
the landmark case of Duncan v. Louisiana® In that case, the
Court reversed the position it had taken for one Bundred years
when it held that the “Fourteenth Amendment guarantees a right
of jury trial in all criminal cases which — were they to be tried in
a federal court — would come within the Sixth Amendment’s
guarantee.”™' The Duncan precedent established the legal propo-
sition that state governments have to comply with the jury trial
clause of the Sixth Amendment.

3
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The Petty Offense Doctrine

The previous section briefly summarized two aspects of the
Sixth Amendment: first, the circumstances surrounding the
creation of the Amendment, and second, the historical develop-
ment of the jurisdiction of the Jury Trial Clause. This section will
briefly summarize the substantive coverage of the Jury Trial
Clause. While the Supreme Court’s Sixth Amendment jury trial
Jurisprudence involves issues ranging from the number of jurors
required for criminal trials to the procedures that must be followed
for selecting prospective jurors, this section will focus upon the
proceedings to which the clause applies.

The Supreme Court has acknowledged that seme of the
delegates at the Constitutional convention wanted the jury trial
guarantee to apply in every federal criminal proceeding.” While
the Article III provision excepted impeachment proceedings —
and therefore implies that no other proceedings were meant to be
excepted — the text of the Sixth Amendment does not support a
single exception to the jury trial requirement, “In all criminal
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prosecutions, the accused shall enjoy the right to . . . an impartial
jury.”® The Supreme Court’s jurisprudence actually adhered to
the Amendment’s literal prescription for one hundred years. The
case of Ex parte Milligan® illustrates the Court’s early view of the
Sixth Amendment’s coverage:

The great minds of the country have differed on the
correct interpretation to be given to various provisions
of the Federal Constitution; and judicial decision has
been often invoked to settie their true meaning; but until
recently no one ever doubted that the right of trial by
Jury was fortified in the organic law against the power
of attack. It is now assailed; but if ideas can be
expressed in words, and language has any meaning, this
right— one of the most valuable in a free country — is
preserved to every one accused of crime who is not
attached to the army, or navy, or militia in actual
service. The sixth amendment affirms that ‘in all
crmﬁnal pgosecutions the accused shall epjoy the nght
to @*speedy and public trial by an 1n£art1ai jury,’

language broad enough to embrace all persons and
cases. .. .M

The Supreme Court has since retreated from that liberal interpre-
tation.

The retreat began in Callan v. Wilson.?® James Callan was
convicted on & conspiracy charge (interfering with another person’s
lawful avocation) by a court in the District of Columbia. When
Callan refused to pay a $25 fine, he was given a thirty-day prison
sentence. Callan challenged the legality of his conviction on the
ground that he was denied the benefit of trial by jury. On appeal,
the government argued that Callan’s conviction involved a “petty
offense” and that the Sixth Amendment’s jury trial guarantee did
not extend to petty offenses. The Supreme Court rejected the
government’s contention that Callan’s conspiracy charge was a

. petty offense, but it accepted the government’s broader claim that
" the Sixth Amendment Jury Trial Clause does not extend to “that
class or grade of offenses called petty offenses ™

While individual Supreme Court justices have guestioned
the petty offense exception over the years,*® the Court itself has
never reconsidered the doctrine’s legitimacy. After Callan, the
Court focused its attention on finding an appropriate line between
“petty™ offenses and “serious” offenses. That issue was only
recently settled in Blanton v. City of North Las Vegas.® Blanton
stands for the proposition that offenses carrying a maximum
prison term of six months or less are fundamentally petty offenses
that fall outside the coverage of the Sixth Amendment’s Jury Trial
Clause.

The petty offense doctrine remains in effect today. Although

10

the Supreme Court recognizes that a possible prison term of six
months “will seldom be viewed by the defendant as ‘trivial or
pet[y,"'“’ it has nevertheless concluded that such individual con-
cerns “may be outweighed by the benefits that result from speedy
and inexpensive nonjury adjudications.”*!

A Critical Analysis of the Petty Offense Doctrine: Proponents
of the Petty Offense Doctrine Should Bear the Burden of
Persuasion

There are at least two reasons why proponents of the petty
offense doctrine should bear the burden of persuasion with respect
to their interpretation of the Sixth Amendment. First, the text of
the Constitution is entitled to a presumption that it means precisely
what it says. Without that presumption, the document would be
utterly ineffectual. The overriding purpose of a written constitu-
tion is to clarify powers, rights, relationships, and procedures. If
unwritten terms are just as plausible as explicit terms, the point of
the project is defeated.

Second, constitutional provisions that recognize the rights of
individuals ought to enjoy a liberal construction from the courts.
The Supreme Court has acknowledged this sensible canon of
interpretation in its past decisions. The Court described the
purpose of the canon in Bovd v. United States:

[Nlegitimate and unconstitutional practices get their
first footing . . . by silent approaches and slight devia-
" tions from legal modes of procedure. This can only be
obviated by adhering to the rule that constitutional
provisions for the security of person and property
should be liberally construed . . . Itis the duty of courts
to be watchful for the constitutional rights of the citizen,
and against any stealthy encroachments thereon.*

The text, history, and structure of the Constitution support both the
interpretive rule and the Court’s description of the judiciary’s
responsibility within the system of checks and balances. The
political literature at the time of the founding was replete with
discussions of “the disposition of power.”” Bernard Bailyn notes
that much of that discussion centered upon the “encroaching
nature” of power and “its endlessly propulsive tendency to expand
itself beyond legitimate boundaries.” To guard against that
dangerous tendency, the founders employed the revolutionary
device of a written constitution that specifically delineated the
powers of the federal government. A Bill of Rights was added, of
course, but only as an auxiliary precaution.*® An independent
judiciary was created to guard those rights and to keep the
executive and the legistature “within the limits assigned to [their]
authority.”™ Thus, the Boyd precedent affirms the proposition that
all constitutional provisions do not stand on an equal footing with
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one another. The provisions that confer gov-
ernment power ought to be narrowly con-
strued; the provisions that relate to the rights
of individuals ought to be broadly interpreted.
Tareject this canon of construction is to reject
the essence of the charter.

Proponents of the petty offense doctrine
argue that a proper interpretation of the Sixth
Amendment would allow the government to
prosecute some crimhinal cases without a jury.
That argument is inconsistent with the Jan-
guage of the Amendment, and it is also incon-
sistent with the liberal canon of construction
for provisions securing individual rights.
While these considerations certainly are not
determinative, they are important enough to
assign a burden of persuasion on this issue,
Thus, proponents of the petty offense doctrine
bear the burden of persuasion that their inter-

The Supreme Court
recognizes that while
the invocation of the
common law can be

the first step of an
argument, it is
certainly not the end

of the argument, . . .

[}tis far from evident
that the common law

Petty Offense Doctrine

comprised under the gentler name of
“misdemeanors” only.®

After consulting Blackstone’s definition, the
purpose of the substitution at the Constitu-
tional Convention became “obvious™ to the
Court in Schick:

If the language had remained “crimi-
nat offenses,” it might have been con-
tended that it meant all offenses of a
criminal nature, petty as well as seri-
ous, but when the change was made
from “criminal offenses™ to “crimes,”
and made in light of the popular un-
derstanding of the meaning of the
word “crimes,” as stated in
Blackstone, it is obvious that the in-
tent was to exchude from the constitu-

pretation of the Sixth Amendment is the best
interpretation.¥?

Arguments Supporting the Petty Offense
Doctrine
Biackstone’s Definition of “Crimes”
and the Amendment at the Constitu-
tional Convention
Records from the Constitutional Con-

recognized a petly
offense exception
to the right
to trial by jury.

tional requirement of a jury the trial of
petty criminal offenses.

The Supreme Court’s reasging has some
surface appeal, but it cannot withstand scru-
tiny.

There are at least two problems with the
Court’s internal logic. The first problem is
that the Court has never fully accepted

vention show that the first draft of the jury trial
provision of Article 1T read “‘the trial of all
criminal offenses . . . shall be by jury,’ but fthat] by a unanimous
vote it was amended to read ‘the trial of all erimes.””* Proponents
of the petty offense doctrine claim that the Amendment supports
the view that the framers of the Constitution never intended the
jury trial guarantee of the Sixth Amendment to cover petty
offenses. The Supreme Court relied upon such a claim in Schick
v. United States.*®

In Schick, the Supreme Court opined that the action taken by
the convention committee can be appreciated when one considers
Blackstone’s definition of the term “crimes.” According to
Blackstone:

A ¢crime, or misdemeanor, iS an act committed, or
omitted, in viclation of a public law either forbidding or
commanding it. This general definition comprehends
both crimes and misdemeanors; which, properly speak-
ing, are mere synonymous terms; though in common
usage the word “crimes” is made to denote such of-
fenses as are of a deeper and more atrocious dye; while
smaller faults and omissions of less consequence are

Blackstone’s definition of the word “crimes.”
« If the framers of the Constitutiogrelied upon
the “popular un&rstanding” of the word “crimek,” as the Supreme
Court claims, then consistency would require that definition tobe
binding upon the Court in a broader context.®* In other words, if
the Court were truly following Blackstone, it would have adopted
the position that all misdemeanors are excluded from the jury trial
guarantee. Butthe Courthas nevertaken that position.” The Court
maintains a position that some misdemeanors require jury trials
while others do not. The point here is that Blackstone’s definition
does not support the Supreme Court’s petty offense doctrine.
Consistency would also require the Supreme Court to apply
its serious versus petty distinction to other Sixth Amendment
rights. But that distinction is actually an anomaly in the Court’s
Sixth Amendrpent jurisprudence. The serious versus petty distine-
tiont does not apply to:

¢ the right to a speedy trial;*
the right to a public trial;®
the right to be informed of the nature and cause of the
accusation;*

1
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the right to confront adverse witnesses;*’
the right to compulsory process for obtaining favorable
witnesses;™ or

o the right to the assistance of counsel.®

[t also appears that the distinction does not apply to the right to a
trial in the state and district where the crime was committed as
there is no ascertainable case law which holds that it does apply.
The serious versus petty distinction loses much of its appeal when
the right to a jury trial is viewed in the overall context of the Sixth
Amendment. That Amendment enumerates eight different proce-
dural protections for the criminal defendant, and says they apply
in “all criminal prosecutions.” It is very hard to believe that the
framers wanted to limit one of the guarantees to felonies or
otherwise “serious” offenses.

There are problems beyond the inconsistent use of the Blackstone
definition. In any event, the Supreme Court’s explanation regard-
ing the Amendment at the Constitutional Convention s entirely
specutati % In§ inger v. United States,” the Cgurt conceded that
the available records of the proceedings at the'Philadelphia Con-
vention “give little insight into what was meant by the direction in
Art. U1, section 2, that the ‘Trial of all Crimes . . . shall be by
jury.”! Despite the sketchy records from the Convention, how-
ever, the Supreme Court and government attorneys have acknowl-
edged evidence that some of the Convention delegates believed the
jury trial guarantee would apply in every federal criminal proceed-
ing.®* That atknowledgement is significant because no compa-
rable evidence has ever been cited by the government or the Court
regarding any delegate who urged, or even contemplated, a petty
offense (or misdemeanor) exception to the jury trial provision.
That circumstance exposes the Court’s confident pronouncement
in Schick about the intentions of the framers being “obvious” as a
gross exaggeration. The fact of the matter is that the historical
evidence — sketchy as it is — supports the notion that the terms
“crimes’ and “criminal prosecutions” were synonymous to the
tramers. Thus, no responsible interpretation of the events at the
Constitutional Convention can rule out the possibility that the
Amendment was actually innocuous in the sense that there may
have been no substantive change in the meaning of the provision.

The Supreme Court’s heavy reliance upon an amendment at
the Constitutional Convention is misplaced. Numerous commen-
tators have made the observation that if the framers had expected
future interpreters to be guided by the recorded motions and votes
ofthe Convention, they would have published an official record of
those proceedings.® No official record, however, was ever pub-
lished.* The point here is that most of the delegates at the state-
ratifying conventions could not have drawn the inference that was
made by the Court in Schick because they were unaware of the
reputedly pivotal amendment. Because the ratifiers could not

12

examine or rely upon the historical particulars of the Philadelphia
Convention, the interpretive inquiry ought to focus upon the
constitutional text, University of Chicago law professor Richard
Epstein makes a persuasive case for this approach:

Constitutional documents are drafted by some persons
and ratified by others. Many make speeches about the
significance or function of a clanse in order to ensure its
passage. They may think that the provision has a very
broad scope, but to deflect the opposition they an-
nounce publicly that its scope is narrow. The same
process works in reverse with the statements of those
opposed to the legislation. . . . Where the number of
parties is large and the divergence of views great, the
best evidence of textual intention is the language of the
text itself.5

It is important to note that Epstein’s point here concerns constitn-
tiona! interpretation only. Documents from the Philadelphia
Convention and the ratifying conventions are obviously useful for
the historian’s purposes. Respected lawyers and legal scholars
seem to agree that historical materials are most helpful in consti-
tutional interpretation insofar as they shed light upon how the
words in the Constitution were ordinarily understood at the time
they were written.%

A close examination of the Constitution’s text only casts
further doubt upon the premise that the framers had Blackstone’s
felony versus misdemeanor distinction in mind when they drafted
the Article IIl provision. Other constitutional provisions make
explicit distinctions between criminal offenses. Article I, section
8, for example, states that Congress has the power “{T]o define and
punish Piracies and Felonies committed on the high seas.™
Article IT, section 4, states that the President and executive officers
“ghall be removed from Office on . . . Conviction of Treason,
Bribery, or other high Crimes and Misdemeanors.”"® Those
provisions suggest that when the Convention delegates wished to
distinguish between the grades of various offenses, they knew how
to do 50.%

The language of the jury trial provision is, of course, the most
pertinent consideration, and therein lies the ultimate refutation of
the Blackstone argument. Attorney George Kaye writes:

If Blackstone’s observation . . . had evoked the merest
suspicion that the first-chosen words might have been
used in a narrow sense, it must be dispelled by [the]
most inclusive modification. For even if “criminal™
standing alone might have meant less than all penal
offenses, whichis no better than a doubtful supposition,
it could nor have continued to mean less than all of them
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after {the] addition of the word “all.” . . . The final
change to “trial of all crimes” makes it no easier to
comprehend [the] perpetration [of summary trials].
There is even less evidence (if that is possible) that
“crimes” was usyally understood in a limited sense than
there was to show such understanding of “criminal” . .
.[T]he narrow usage of “crimes” noted by Blackstone is
not a sound authority, since Blackstone himself im-
peaches it as improper and gives full recognition to the
broad meaning of the word. Futhermore, the presence
of the modifier “all” maximizes the content of “crimes”
just as it did “criminal” in the earlier draft.”

in light of the textual and historical points outlined above, it seems
evident that the proponents of the petty offense doctrine cannot
discharge the burden of persuasion by relying upon the Blackstone
definition and the amendment at the Constitutional Convention.

The Jury Trial Provisions Only Codified the Common-Law

Practice

The principal argpment supporting the petty offense doctrine
rests upon the idea that the Sixth Amendment must be interpreted
in light of the common law, which recognized a petty offense
exception to the right to a jury trial.” The Supreme Court accepted
that claim in the bellwether case of Callan v. Wilson.™

To begin with, it ought to be noted that the Supreme Court’s
jurisprudence cannot be characterized by a slavish adherence to the
rules or procedures of the common law. In Ferguson v. Georgia,™
for example, the Court overturned a common-law rule that kept
criminal defendants from testifying on their own behalf at trial.
The Court could find no “rational justification™ for the rule and
found it deprived the defendant of due process and interfered with
the Sixth Amendment right to the assistance of counsel. In
Chambers v. Mississippi,™ the Supreme Court overturned a com-
mon-law rule that prevented a criminal defendant from cross-
examining one of his witnesses. The Court found that rule violated
the accused’s Sixth Amendment right to confront witnesses. These
are just two examples of cases where the Court had to grapple with
a conflict between the language of a constitutional provision and a
common-law rule that was employed both before and after the
ratification of the Constitution. In both Ferguson and Chambers,
the Court concluded that the principles in the constitutional text
trumped the rule or procedure of the common law.”* The point here
is a modest one: The Supreme Court recognizes that while the
invocation of the common law can be the first step of an argument,
it is certainly not the end of the argument,’ '

A rigorous legal analysis of this issue, of course, would not
accept the invocation of the common law at face value. Indeed, it
is far from evident that the common law recognized a petty offense
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exception to the right to trial by jury. Kaye writes:

[TIhe English and colonial practice [of summary trials]
was fostered, not by a Constitutional guarantee that
“[t}he trial of alf crimes . . . shall be by jury .. .," but by
the provision of the Magna Carta declaring that no
freeman shall be taken, or imprisoned, or exiled, or in
any other manner destroyed, except by the judgment of
his peers, or by the law of the land.” . .. Sounderstood,
the controlling law did not purport to assure a jury in ail
criminal prosecutions, or in any particular class of
them. ... Although Parliament was plainly empowered
by Magna Carta to dispense with the criminal“jury in
the prosecution of any offense as to which summary
trial was made the law of the land, and although it used
this power extensively, the fact remains that the
summary practice which resulted did rot occur as an
exception to a provision purporting to regulate “crimes”
generally.”

Justice Harlan made this very argument in Schick v. United
Stares.™ He challenged the Court’s majority to cite a single
precedent where a court allowed a petty offense to pe tried without
a jury when such a procedure was not expressly authorized by an
act of Parliament. The Court’s majority opinion never addressed
this challenge. It is somewhat disconcerting that the Supreme
Court’s primary justification for the petty offense doctrine rests
upon an unexamined premise.

Even if the summary trial proponents could prove that the
common law re¢gpgnized a petty offense exception togthe right to
trial by jury in ctiminat cases, they would still have f show that
the framers wanted that practice to continue under the Constitu-
tion. This is an important point. Note that the argument that the
Sixth Amendment right to a jury trial only codified the right as it
existed at common law does not leave room for the possibility that
the framers wanted to offer even greater protections than the
common law allowed. That possibility is plausible for at least
three reasons. First, the historical evidence makes it clear that
while the founders cherished many aspects of the common law,
they were dissatisfied with other features. James Madison, for
example, opposed a provision in the Constitution that would have
generally declared the common law to be in force because that
would have brought over from Great Britain “a thousand hetero-
geneous & antirepublican doctrines.””

Second, it is significant that the Seventh Amendment right to
a jury trial in civil cases explicitly incorporates the “rules of the
common law™*® while the Sixth Amendment right to a jury trial in
criminal cases contains no such reference. The absence of similar
language in the Sixth Amendment suggests that at least some of
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the rights included in that Amendment differ

and argued before the Supreme Court, it is

in some respects from the rights found in the
common law. That is why the claim that the
Sixth Amendment right to a jury irial only
codified the common-law right has to be
viewed with skepticism.

Third, a precedent for the “greater pro-
tection” motivation can be found in another
Sixth Amendment right. Under the common
law, a criminal defendant could not demand,
as a matter of right, a compulsory process for
favorable witnesses.® Thatcommon-law pro-
cedure was obviously unsatisfactory to the
framers because they explicitly established
such aright in the constitutional text. Perhaps
the supposed common-law loophole for petty
offenses was also seen as unsatisfactory to the
framers. Ighould be remembered that one of
the grievaffes infthe Declaration of Indepen- 1
dence concerned the denial “in many cases, of -
the benefits of Trial by Jury.”$?

A final question with respect 1o the con-
stitutional text ought to be considered: If the

The hyperbolic notion
that jury trials for petty
offenders would
somehow impose an
intolerable burden
upon the federal
government, the
wealthiest institution
in the history
of humankind, is
patently absurd.

highly unlikely that it would have ever be-
come law.

Stare Decisis Considerations
Stare decisis is the policy of the judiciary
to adhere to past decisions. Chief Justice
William Rehnquist described the purpose of
this policy in Payne v. Tennessee,®® by writ-
ing, “Stare decisis . . . promotes the even-
handed, predictable, and consistent develop-
ment of legal principles. fosters reliance on
judicial decisions, and contibutes to the actual
and perceived integrity of the judicial pro-
cess.”"®
While everyone seems to agree upon the
virtues of stare decisis in theory, the doctrine
often provokes sharp disagreement whenever
itisinvoked inactual cases. The disagreement
reflects a tension between two sensible policy
considerations: first, discarding or amending
a rule when it is found to be incorrect or
unworkable,” and second, fostering certainty

delegates at the Philadelphia Convention

wanted to close aloophole in the common-law

right 1o a jury gn’a], what Janguage would have accomplished that
purpose? The Article III provision excepts only impeachment
proceedings, “The trial of e/l Crimes, except in Cases of Impeach-
ment; shall be by jury.”® The language of the Sixth Amendment
is comprehensive, “In alf criminal prosecutions, the accused shall
enjoy theright to. . . an impartial jury.” If the sweeping language
of those provisions could not have closed the purported loophole,
what language could have? The unspoken demand for a higher
level of constitutional specificity on this point is simply preposter-
ous,

For all of the above reasons, it seems clear that the proponents
of the petty offense doctrine cannot discharge the burden of
persuasion by relying upon the common-law argument. The
purported rationales for the petty offense doctrine are plainly
deficient. One possible explanation for this may be that the
rationales are actually after-the-fact justifications for some unfor-
tunate quirks in legal history. In hindsight, it appears that one
Supreme Court opinion®™ carelessly expressed support for the
petty offense doctrine in dictum while a later Court® cavalierly
attached precedential value to those statements without examining
the context in which they were made. Several years later, in a
stunning ipse dixit, the Supreme Court declared the petty offense
issue to be “settled.”™ That ipse dixit was a terrible mistake
because if the petty offense doctrine had ever been fully briefed
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in the law by resisting the temptation to upset

settled rules.®" The Supreme Court has devel-
oped a general set of principles to guide its application of stare
decisis. Those general principles, however, do not support the
maintenance of the petty offense doctrine.

‘The first general principle of stare decisis concerns the
rationale of the goveming precedent. If the governing precedent
is found to be incorrect or badly reasoned, the Court will obviously
be less inclined to adhere to that holding.”? For all of the reasons
set forth earlier, the original bases for the petty offense doctrine
appear to be exceptionally feeble.

Second, the Supreme Court found the stare decisis principle
to be particularly weak in cases involving rules of procedure.™
Unlike cases that involve property and contract rights, individuals
and organizations rarely plan their affairs around the procedural
rules of the courts. A sudden change in procedural or evidentiary
rules would therefore be unlikely to prejudice any reliance interest
of the litigants. The fact that the government organized some of
its criminal justice resources around the petty offense doctrine is
inapposite in this context because administrative convenience can
never trump a constitutional guarantee

Third, the Supreme Court has also held that stare decisis
ought to have limited application in constitutional cases.” This
principle rests upon the important distinction between the Consti-
tation itself and the Supreme Court’s constitutional rulings.®
Because the Constitution establishes itself as “the supreme Law of
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