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I. INTRODUCTION 

The nation-state would appear to be alive and well, judging by the number of aspiring 
secessionist movements in the world today. Aggrieved groups that have been subject to the 
sovereignty of existing states are increasingly seeking separate membership in the club of states. 
P N l ]  And in spite of growing international economic and even political integration, many 
long-standing claims for secession have recently become more prominent than ever. Quebec's 
renewed threat to separate from the Canadian federation is one such claim, and shares many of 
the characteristics, though not the violence, of modem secessionist conflicts. 

Quebec has long sought greater political powers to meet its cultural and linguistic needs, 
a fact which has shaped much of Canada's history. Since 1967, the struggle for these powers 
has manifested itself in the extreme by a demand, defined and driven by the separatist Parti 
Quebecois, for the secession of the province to form an independent, sovereign state. When, 
in 1980, Quebecers defeated a referendum that would have authorized negotiations for 
"sovereignty-association" with the rest of Canada, most observers concluded that the possibility 
of Quebec's secession had been relegated to the dust bin of history. [FN2] Quebec independence 
is, however, again the focus of national attention in Canada. pN3] 

Prior to embarking on a legal analysis of Quebec's secession under Canadian and 
international law, [FN4] it will be useful to consider the recent background to the present crisis 
in order to assess the prospects of secession. 

A. Constitutional Options and the Likelihood of Secession 
Despite the apparent on-again, off-again nature of Quebec separatism, the long-term trend 

of public sentiment in Quebec has in fact been increasingly to favor secession. Support in 
Quebec for sovereignty-whether defined as separatism, independence, sovereignty, or 
sovereignty-association-has grown steadily from 1960 to the present. According to numerous 
polls taken in 1990, forty-four percent of the Quebec population support outright separation, fifty 
percent support independence, fifty-five percent support sovereignty, fifty- eight percent support 
sovereignty-association, and sixty-eight percent support the province having a mandate to 
negotiate sovereignty-association. [FN5] It is therefore not surprising that the popular 



acceptability of some form of independence for Quebec has been reflected in the continued 
strength of the Parti Quebecois, and in the adoption of an increasingly nationalist ideology by 
the governing, ostensibly federalist, Liberal Party of Quebec. 

The past decade has also witnessed political developments that pose an even greater threat 
to the Canadian federation than the Parti Quebecois. In an effort to assuage moderate Quebecers 
during the 1980 referendum campaign, the federal government had promised imminent 
constitutional reform. This ultimately led in 1982 to the "patriation" of the Canadian 
constitution from Britain to Canada, which included a new charter of rights and freedoms. pN6] 
Unfortunately, the process under which pahiation was accomplished undermined much of its 
substantive achievement. Finding itself unable to gamer unanimous provincial support that many 
saw as politically desirable, the federal government saw no alternative but to threaten to patriate 
the constitution unilaterally. Alone among the provinces, Quebec, having refused to accede 
throughout the negotiations, never signed the resulting 1982 Constitution Act. Not until after 
1985, with new governments in both Quebec City and Ottawa, could Quebec's recognition of 
the constitution even be discussed. Robert Bourassa's federalist Liberal Party of Quebec and 
Brian Mulroney's decentralist Progressive Conservatives thereby began negotiations toward an 
accommodation. [FN7] An agreement was tentatively reached by all ten provinces in 1987-the 
so-called Meech Lake Accord-which reflected Quebec's demand for further powers and its desire 
to be recognized as intrinsically different from the other provinces. The Meech Lake Accord 
would have accomplished this without creating too asymmetrical a federation by devolving a 
number of powers, from the federal sphere to the provincial while formally recognizing, in 
general terms, Quebec's status as a "distinct society." FN8] A deadline of June 23, 1990 was 
set for final ratification of the amended constitution by all provincial legislatures. During that 
three year period, however, opposition to the Meech Lake Accord grew outside Quebec. As a 
result, the provinces of Newfoundland and Manitoba, which had new governments elected after 
1987, refused to accede to the agreement by the deadline date. For Quebec, this failure to ratify 
the Meech Lake Accord was interpreted as a rejection by the rest of Canada, and injected new 
vigor into the separatist movement. For the rest of Canada, it meant that constitutional renewal 
was once again postponed. 

Three broad options now present themselves to Quebec and the rest of Canada: 1) 
amending the existing constitution to devolve powers from the federal government to the 
provincial governments or to Quebec alone, so as to ensure that Quebec's special status is 
protected ("further decentralized federalism"); 2) creating a new constitution confening political 
sovereignty to Quebec within an economic confederation with the rest of Canada ("sovereignty 
with association"); or 3) outright separation ("sovereignty without association") likely initiated 
by a unilateral declaration of independence. [FN9] 

The first option-a further decentralized federation together with the recognition of 
Quebec's special status-is, in fact, what the Meech Lake Accord originally attempted, and 
remains the substance of the federal government's proposals issued in September 1991 [FNlO] 
as well as those of a special joint committee of both Houses of Parliament set out in a report 
issued in February 1992. P N l l ]  Unfortunately for the proponents of this option, public opinion 
in the rest of Canada has shifted further against the notion of any "special status" for Quebec. 
At present, seventy-two percent of Quebecers think that the rest of Canada should grant Quebec 
powers other provinces do not have, whereas seventy-six percent of Canadians believe that 
Quebec should not receive powers greater than any other province in the federation. [FN12] 
Thus, any proposal similar to the Meech Lake Accord would likely satisfy neither the provincial 



governments that refused to sign the original accord nor the majority of the Canadian public 
outside Quebec who object to a recognition of Quebec's "special status" within the existing 
Canadian constitution. pN13] On the other side, the governing Liberal Party of Quebec, the 
separatist Parti Quebecois, as well as the majority of Quebecers, all now feel that the 
concessions reflected in the federal constitutional proposals are too little, too late. The Quebec 
government has accordingly wasted little time in rejecting the reform package on the grounds 
that the proposals are not sufficiently decentralist and would not adequately recognize Quebec's 
distinct status in the federation. pN141 

Quebec will only accept a constitutional offer from the rest of Canada that gives it 
significantly more power than would have been obtained pursuant to the original Meech Lake 
Accord. On the other hand, the rest of Canada is no more willing to accept Quebec's 
distinctiveness (or at least the concomitant powers considered essential by Quebec politicians to 
pursue that distinctiveness), and, therefore, an asymmetrical constitution, than it was prepared 
to accept at the time of the failure of the Meech Lake Accord. Thus, under the impact of the 
present crisis, the positions of Quebec and the rest of Canada are growing further apart rather 
than coming closer together. 

The second option-sovereignty with association-implies a large-scale devolution of powers 
from the federal to the Quebec government such that Quebec would obtain complete political 
autonomy; at the same time Quebec would continue or even strengthen its economic union with 
the rest of Canada. This option assumes that the rest of Canada would be willing to negotiate 
such an arrangement-at best an unreliable assumption given the shift in public opinion outside 
Quebec. EN151 Sovereignty with economic association is seriously considered in two recent 
Quebec commission reports analyzing the province's constitutional future-the Allaire and the 
Belanger-Campeau Reports. pN16] If the rest of Canada balks at the notion of Quebec 
substantially increasing its political sovereignty, both reports recommend unilateral secession, 
presumably with no guarantees of the continuation of economic association. 

This, then, is the third option-sovereignty without association. Or, to put it another way, 
the third option involves a unilateral declaration of independence without association between 
Quebec and the rest of Canada negotiated in advance. Pursuant to the Belanger-Campeau 
Report, Bill 150 was passed in the Quebec National Assembly in June 1991. It calls for a 
sovereignty referendum by October 1992 if the rest of Canada, as represented by the federal 
government, does not come forward with a constitutional package that is reasonably satisfactory 
to Quebec. A recent poll suggests that fifty- five percent of Canadians outside Quebec find that 
deadline unacceptable. p N 1 7  

B. Rationale for a Legal Analysis of Secession 
Given the obstacles which stand in the way of successfully negotiating a decentralized 

federation or sovereignty within an economic union, unilateral separation by Quebec must 
therefore now be considered a very real possibility. One reason for evaluating the legal 
principles underlying a secessionist attempt by Quebec concerns the consequences facing both 
sides should secession occur. A national or collective separation is by definition a traumatic 
experience. But if the process can more closely adhere to existing legal norms, it will be much 
less likely to cause the instability and violence (often unintentional) with which unilateral 
secession is so often associated. Although no polling evidence on the issue is yet available, it 
is possible that a majority of Canadians outside Quebec regard the act of secession as illegal 
whereas a majority of Quebecers regard secession as a legal right irrespective of their individual 



views concerning its desirability. This perception is likely to have negative consequences, 
particularly in the event of a unilateral declaration of secession by Quebec. 

It may fairly be asked, then, just what role law has to play in any debate over secession. 
Some view legality as entirely conclusive of the issue. They argue that if a given secession is 
consistent or inconsistent with national or international law, thenthat should dispose of the 
matter. Others argue that to debate the issue of legality alone amounts to nothing more than an 
academic exercise. [EN181 For them, secession is really a political process which in the final 
analysis may be realized notwithstanding the absence of legality. pN19] 

In fact, legality will not be entirely dispositive of any issue of secession, but nor will it 
be practically irrelevant. One commentator has noted that instead "its role is as a crucial if 
highly specialized rhetorical and moral weapon on each side of the debate." pN201 And so 
while legal argument will not necessarily IR n m k k f m c a  court of law, the wider court of 
public opinion will certainly be targeted for the purpose of granting or denying legitimacy to 
the secessionist movement. If legality is established, it would serve to reinforce public 
acceptance of secession and thereby its achievement in fact. Similarly, any perceived illegality 
would serve to discourage acceptance of secession. The legality of secession-and the elements 
necessary to establish it-are therefore important questions to consider in any discussion of 
Quebec's accession to sovereignty. 

The advocates of secession for Quebec are well aware of law's important role in the 
debates on the issue, and in support of their goal will likely advance legal arguments under two 
broad categories. The first argument will be based on Canadian constitutional law. In addition 
to an argument based upon the express provisions of the Constitution, secessionists will assert 
the existence of an implied "compact" or contract relating to the nature of Quebec's entry into 
the federation. The second argument will be based on international law, specifically the 
universally-accepted principle of self-determination upon which a right of secession is premised. 
This article will address both arguments, and will then offer suggestions on how Quebec's 

1) 
secession may be achieved with a minimum of economic, political, and social disruption. It 
concludes that, depending on the emphasis to be attached to competing historical interpretations, 
Quebec may possess an implied right to secede under the Canadian constitution. Under a narrow 
interpretation of existing international law principles governing self-determination, Quebec's 
right to unilaterally secede from Canada w_ould be doubtful but for the position likely to be taken 9 
by the government of Canada faced with a legitimate expression of the will of Quebecers to 
secede. More specifically, if the Quebec people democratically and overwhelmingly indicate)) @ 
their desire to govern themselves, it is almost certain that the rest -e. The 
effect on international law of such a consensual secession would be to elevate the principle of 
political legitimacy over the traditional principle of territorial integrity as the essential criterion 
for the existence of a right of secession. In so acting, Canada would be contributing to the 
development of new customary international law respecting secession. 

11. THE RELATIONSHIP BETWEEN INTERNATIONAL AND CONSTITUTIONAL 
LAW 

This article examines Quebec's situation under Canadian constitutional law and then 
international law, but that is not necessarily to say that each is independent of the other. In the 
final analysis, both international and constitutional law are concerned with regulating the power 
that states wield. In simplest terms, international law deals with the external relations of states 



with other states (inter-state law), while constitutional law deals with the legal structure of the 
state and its internal relations with its citizens, and is thus connected to the broad body of 
municipal law (intra-state law). pN211 The connection-or lack thereof-between the two systems 
of law remains a matter of debate among legal scholars. [FN22] Dualists, generally identified 
with the positivist stream of legal thinking, argue that international law and municipal law 
(including constitutional law) operate at two distinct and completely separate levels. pN23] 
Neither legal order has the power to create or alter the rules of the other. Nonetheless, in the 
case of a conflict between the two orders of law, the dualist generally assumes that intra-state 
law will be applied rather than inter-state law. pN241 This implies the de facto, if not the de 
jure, supremacy of intra-state law over inter-state law. In part, this implication is the 
consequence of a strict view of international law which considers fully sovereign states 
(recognized as such by other sovereign states) as the subjects of international law, and thus 
concludes that the only valid source of international law is the practice of such sovereign states. 
[FN251 

Monists dispute both the assumptions and conclusions of the dualists. [FN26] Although 
monism includes many sub-schools, it rejects the notion that international law and municipal law 
are separate, watertight compartments. Whether Lauterpacht, who assumes the supremacy of 
international law over municipal law, FN27I or Kelsen, who postulates international law as the 
basic norm of municipal law, pN28] or other monists, who assert the existence of a third legal 
order-natural law-as being superior to both international and municipal law, all would point to 
the important connections between the two spheres of law. m 2 9 ]  

With specific reference to secession, dualists and monists would likely come to different 
conclusions concerning the relative importance and applicability of international law and 
constitutional law. The question poses itself in the following terms. In any given claim for 
secession in an existing federal state, are the international legal norms concerning the territorial 
integrity of states and the self-determination of peoples to be determinative over constitutional 
principles permitting or prohibiting secession? The dualist would argue that constitutional law 
must first be examined to determine whether secession is legally permitted under a given set of 
circumstances and whether the unit desiring independence has met the internal legal requirements 
for secession. Only if this constitutional inquiry were not dispositive would international law be 
examined. The monist would argue that both systems of law must be simultaneously analyzed 
to determine whether the secessionist unit has a good case in law. Monists assert that in the 
event of a conflict between the state's rights and obligations under its constitutional law, and its 
rights and obligations under international law, the latter would take precedence. Indeed, some 
monists would argue that international law would invalidate any aspect of a state's constitutional 
law that conflicted with its international legal responsibilities. pN301 

According to Fitzmaurice, who'rejects the "monism" of the monist approach but also the 
narrow view of the applicability of international law implicit in the dualist approach, the state 
is supreme in its own sphere, and its domestic laws (including its constitutional law) cannot be 
impugned by international law, but it can still be held responsible for falling beneath the 
standards of international law. FN311 Presumably, even if a state has the "right" to prevent 
secession because of a constitution which expressly prohibits the dissolution of the federation or, 
in a weaker version, does not expressly permit secession, it may still be held legally accountable 
to the international community if the secessionist group meets the commonly accepted standards 
of a "people" with the "right" to self-determination. It is with this approach in mind that 
Quebec's potential right to secede will be addressed in relation to both Canadian and 



international law. 

111. RIGHT OF SECESSION UNDER CANADIAN CONSTITUTIONAL LAW 

Unlike the constitution of the former Soviet Union which expressly permitted its republics 
to secede, [FN32] and that of Australia which implicitly prohibits its states to secede, FN33] 
the constitution of Canada nowhere deals with the question of the secession of its provinces. 
The British North America Act, 1867 ("BNA Act"), now entitled the Constitution Act, 1867, 
addressed only the admission and not the secession of provinces. pN34] When that legislation 
was fmally pahiated in 1982 by Canada as one of the several Constitution Acts, a formula for 
the amendment of the constitution was added but the right of secession for the provinces was left 
unaddressed. 

The Canadian constitution is therefore like that of the United States which is similarly 
silent on the issue of secession. Unlike the case of the United States, pN351 however, no 
Canadian court has definitively considered the issue of whether a right of secession nonetheless 
exists. FN36] Since Canada's constitution is much more than the bare text of the BNA Act, 
it may be that such a right exists as part of the "unwritten" constitution. [FN37l Alternatively, 
it may be that a right can be inferred from the BNA Act itself. At least one scholar has argued 
that the absence of explicit constitutional text or judicial decisions does not necessarily imply that 
such a right does not exist. EN381 After all, the BNA Act did not expressly prohibit the 
secession of a province. On the other hand, it has also been argued that "the absence of any 
provisions in the Constitution [authorizing secession] makes clear" that there can be no unilateral 
right of secession. FN391 The more accurate view is arguably that a right of secession for 
Quebec, while it cannot be based on the express provisions of the constitution, may nevertheless 
find some implied basis. In the case of Canada, this implied basis will most likely be found in 
what has been described as the "compact theory of Confederation." FN40] 

There has always been a belief in Quebec (shared by only a few outside Quebec) that the 
BNA Act was a compact between the British and the French, the two "founding nations" of 
Canada. A variation of this theme is that the Canadian federation was a "compact, made 
originally by four provinces, but adhered to by all the ... provinces who have entered it." 
[FN41] To avoid confusion, the former will be referred to as the founding nations compact 
theory while the latter will be called the provincial compact theory. It is important to note that 
both concepts are not mutually exclusive; they can overlap and have often been confused 
historically. FN421 This is due to the simple fact that one political unit-Quebec-is the home base 
of the majority of French Canadians in North America. 

The validity of both versions of the compact theory rests on two foundations: law and 
history. The assumption is that the federation was created by independent "national 
unitsw-nations or provinces-and therefore, these primary units have an implicit right to leave their 
created federal unit should they so desire. In the context of the United States, this strong 
version of the compact theory was raised by the southern states before and during the American 
Civil War. Although the southern states were defeated militarily, the legal validity of their 
compact argument was never successfully challenged until Texas v. White. [FN43] The compact 
argument was denied in that particular case, but Chief Justice Chase's tortuous reasoning can 
hardly be employed as a general legal argument against the operation of the compact theory and 
the implicit right of secession in other circumstances. pN44] 

In fact, the compact theory has found limited acceptance in Canadian constitutional case 



law, particularly in two Privy Council cases decided in the 1930's. pN45] In the Aeronautics 
Reference case, Lord Sankey, speaking on behalf of the majority of the court, stated that: 

Inasmuch as the PNA] Act embodies a compromise under which the original Provinces 
agreed to federate, it is important to keep in mind that the preservation of the rights of 
minorities was a condition on which such minorities entered into the federation, and the 
foundation upon which the whole structure was subsequently erected. The process of 
interpretation as the years go on ought not to be allowed to dim or to whittle down the 
provisions of the original contract upon which the federation was founded, nor is it legitimate 
that any judicial construction .. . should impose a new and different contract upon the federating 
bodies. PN461 

The provincial version of the compact theory doctrine has since been attacked as legally 
invalid on the ground that as the BNA Act created the provinces, the provinces therefore could 
not have created the constitution and federal government. The argument is that the provinces 
were mere colonies before the enactment of the BNA Act and did not have the legal capacity to 
enter into "a binding contract of union" without authorization from the British Crown, and this 
authorization was never given. pN471 This seems a rather circular argument, however, given 
that the BNA Act itself was an imperial statute passed by the Parliament of the United Kingdom 
acting in the capacity of a Parliament for the overseas territories of the British Empire and that 
Canada itself retained the legal status of a British colony until the passage of the Statute of 
Westminster in 1931. pN48] 

The real questions are whether Quebec (variously known as Lower Canada and Canada 
East before 1867) was a preexisting political jurisdiction before its entry into the Canadian 
Confederation in 1867 and whether it could legally have remained outside the Confederation if 
it had chosen to do so. The answer to both questions is yes. First, Quebec had a political and 
legal identity that originated with the colony of New France and extended up to the period of 
Confederation through subsequent negotiation and compromise. m 4 9 ]  Certainly, preexisting 
colonial units such as Prince Edward Island, Newfoundland and British Columbia chose to 
remain outside the Confederation until the political representatives within those colonies obtained 
terms of entry that were satisfactory. Although the union of its British North American colonies 
was politically desired by Great Britain, Quebec could legally have continued its evolution as 
a separate British colony, eventually achieving complete self- government in a manner similar 
to that actually experienced by the Canadian federation. Second, it can be argued that the 
British Crown, through the British government, did give the colonies the authorization to "enter 
into a binding contract of union," and that this could be construed either as an agreement among 
political units (the colonies that became provinces) or as a compact between the two main ethnic 
groups in British North America. [FN50] 

Indeed, the historical basis for either version of the compact theory, but particularly the 
founding nations version, has been hotly debated by English- Canadian historians for many 
years, the majority of whom have come to agree with Donald Creighton's view that the notion 
has no historical validity. pN51] In sharp contrast, the founding nations compact theory was 
firmly accepted by a broad spectrum of French-Canadian society during and after Confederation; 
it continues to be supported by twentieth-century historians of French-Canada who have found 
much evidence to support its validity. m52] 

This strikingly different perception was most vividly expressed in the Tremblay Report, 
the published result of a Royal Commission of Inquiry into Quebec's constitutional difficulties 
with Ottawa ordered by the Quebec government following the Second World War. [FN53] 



Confederation was viewed in this report as the product of the provinces, the British government, 
and the two founding nations of Canada. The Report stated that 'anyone who searches for the 
true nature and sense of the 1867 union cannot overlook the existence of this prior agreement 
between the two principal races or national groups; an agreement which aimed at giving each 
of them official status in the Confederation, along with equality of treatment." [FN54] It 
concluded: 

Such was the presiding spirit when the 1864-1867 agreement between the two main races 
was being drawn up. There was no question of victor or vanquished, nor of a superior or 
inferior race; both were to be associates and partners, with each possessing equal rights with 
respect to the survival of their ethnic groups in the Canadian union. It has been in this sense 
that the Province of Quebec has always interpreted and understood the spirit, and, therefore, the 
nature, of Confederation. [FN55] 

There does exist objective, albeit limited, historical evidence to support the existence of 
a compact theory of Confederation. Most of the resolutions which eventually constituted the 
BNA Act were drafted at the Quebec Conference of 1864, where delegates from all the British 
North America colonies met to forge a new political and economic union capable of defending 
itself against the United States without British money or soldiers. Unfortunately, the Conference 
was not open to the public and a complete text of the proceedings was never published. [FN56] 
A fragmentary record drawn up from notes taken at the time by one of the delegates from Prince 
Edward Island is the only account of the proceedings known to exist. These notes reveal to a 
limited extent the differing objectives of the Quebec (Canada East) delegates relative to the 
English-speaking fathers of Confederation. [FN57] Delegates such as John A. Macdonald and 
George Brown would have preferred a unitary state, i.e., a legislative union, in place of a 
federation, but understood the impossibility of convincing their French-Canadian colleagues such 
as Georges- Etienne Cartier, Etienne-Paschal Tache, Jean-Charles Chapais, and Hector 
Langevin, who were determined to have a federation in which French-Canadians would 
democratically dominate their traditional territory of Quebec while participating as equals in the 
federal political unit. As Charles Tupper, the chief delegate from Nova Scotia, put it, "[ilf it 
were not for the peculiar condition of Lower Canada . . . I should go in for a Legislative Union 
instead of a Federal." pN58] 

The American Civil War, still raging at the time of the Quebec Conference, was very 
much on the delegates' minds. Macdonald and Brown, two of the most significant authors of 
the Quebec Resolutions, wanted a centralized federation in which the residual powers would 
automatically lie with the federal government. This would, they thought, prevent the individual 
provinces from attempting secession. The historian J.M.S. Careless summed up their position 
as follows: 

Macdonald and others had emphasized that the chief flaw in the American federal system 
was the fact that the states had delegated powers to the federal government and retained the 
residue themselves. This had given rise to the doctrine of states' rights, carried by the South 
to the point of breaking up the union. But Brown would wholly agree that "a great evil in the 
United States, the acknowledgement of an inherent sovereign power in the separate states," 
above all had to be avoided. British North America should reverse the United States Principle, 
keepiig any "implied power" for the general government, and securing "all those powers which 
will enable the legislative and administrative proceedings of the central authority to be carried 
out with a firm hand.. . . " The Civil War had proved the inherent defect in the American system; 
in the new Confederation there would be no basis for any right to secede, because the general 



government would control "the whole nation." [FN59] 
While this may have been the view of the most powerful English- Canadian delegates, 

it was not the view of the French-Canadian representatives. Nor did the French-Canadians share 
their counterparts' perception of the American Civil War. The issue of slavery aside, French- 
Canadians were inclined to view the states' rights espoused by the South as somewhat justified, 
and rejected the view of Macdonald and Brown that individual states with too much power had 
caused the Civil War. pN60] The view was expressed in La Minewe of Montreal, the largest 
mass-circulation newspaper in nineteenth-century French Canada, that overly powerful central 
governments were the real threat to federations, calling the United States government "strongly 
centralized" and "capable of acting despotically, as we can see every day." [FN61] According 
to La Minewe, the Civil War was caused "not by the excessive power of the local governments, 
but by the central government, whose tyrannical actions came into direct opposition to the 
particular interests of a considerable part of the confederation." [FN62] 

Canadian constitutional law, then, may indeed provide an implied right of Quebec to 
secede, depending on the emphasis to be given to irreconcilable historical interpretations by 
French or English-Canadian scholars. This difference in perception between French and 
English-Canadians concerning the legal and historical validity of the compact theory of 
Confederation, which appears to continue to the present, may cause grave difficulties if 
negotiations break down and Quebec unilaterally declares its independence. The non-acceptance 
of that action's validity by a significant number of Canadians outside Quebec would have an 
unsettling impact on Quebecers, most of whom assume that the compact theory extends to them 
the legal right to make such a determination. More importantly, Quebecers would be assuming 
that they have a basic right to self-determination-a belief not necessarily accepted outside 
Quebec. 

IV. RIGHT OF SECESSION UNDER INTERNATIONAL LAW 

Since the main objective of any secessionist movement is to subvert the constitutional 
arrangements of the existing state, the tendency is to characterize secessions as purely internal 
conflicts. Such a characterization is complicated, however, by the existence of international law 
principles which also apply. In this regard, the principle of self-determination has become the 
most widely used concept to assert the legitimacy of secessionist movements. Indeed, it has been 
described as "the basis of all 'liberation movements."' EN631 

In practice, however, the principle of self-determination has proven to be vague, subject 
to conflicting opinion, and generally hampered by problems of definition, implementation, and 
enforcement. According to one commentator, it has the distinction of being one of the most 
complex and confusing concepts in international law. [FN64] A review of the evolution of the 
concept and its meaning today is therefore a prerequisite to any attempt to apply it to the Quebec 
situation. 

The concept of self-determination had its origin in the French and American Revolutions 
in which it was seen to be a "simple corollary of democracy." [FN65] Government was no 
longer to be based on the claim and consent of the monarch, but on that of the people. Also at 
this time, the growing entrenchment of the nation-state provided form for the political aspirations 
of peoples. In the 19th century, consequently, the struggle against autocratic states resulted in 
a marriage of democratic and nationalistic movements within the concept of self-determination. 
[FN66] During the First World War, self-determination came to mean "the right of a people 



[i.e., a nation] to determine the sovereignty over the temtory in which they lived." [FN67l It 
was to be granted to nationalities that had previously lacked political form, common at the time 
due to the existence of the multi-national empires of the Central Powers (Germany, 
Austria-Hungary , Ottoman Turkey). President Woodrow Wilson became a leading proponent of 
the principle of self-determination, and succeeded in having it included as a fundamental 
principle in the first drafts of the Covenant of the League of Nations, although it found no place 
in the final drafts. m 6 8 ]  The Second World War fostered further development of this 
principle, In fact, self- determination was one of the principles for which the allies avowedly 
fought. [FN69] But the focus of the principle had more to do with the restoration of sovereignty 
and self-government in Europe than with the emerging demands for statehood of colonies and 
other peoples. 

The establishment of the United Nations provided a new forum which enabled the 
entrenchment of self-determination as a fundamental principle of international law. At the San 
Francisco Conference in 1945, the Soviet Union first proposed the insertion of a clause among 
the organization's purposes to the effect that relations among nations be "based on respect for 
the principle of equal rights and self-determination of peoples." [FN70] That phrase was 
adopted as part of article l(2) of the United Nations Charter. [FN71] Article 55 EN721 and 
article 73b [FN73] also specifically declare the principle of self-determination. Although a 
general meaning and broad scope were probably intended by these provisions, [FN74] the 
principle subsequently evolved in the narrower context of decolonization. [FN75] African and 
Asian states, with the support of socialist states, employed both self-determination and human 
rights arguments to give effect to the era of decolonization of overseas territories held primarily 
by European states. The result was a number of United Nations instruments citing a right of 
self-determination. [FN76] The context of these resolutions was relatively specific regarding 
"external" self- determination (relating to colonies) and vague and evasive regarding "internal" 
self-determination (relating to secessionist movements), suggesting that the instruments had 
decolonization as their focus. 

In the post-decolonization era since the 19701s, the principle of self-determination has 
been increasingly resorted to in order to justify claims for secession advanced by peoples within 
the temtory of existing sovereign states. [FN77l Not coincidentally, the principle is coming to 
be more broadly defined in international law. Perhaps the most significant development in this 
regard was the 1975 Helsinki Accord, an agreement by thirty-three states in Europe plus the 
United States and Canada, which addressed a wide range of subjects including human rights. 
pN78] Principle VIII, reciting the familiar wording found in the United Nations instruments 
on self-determination, states that the "participating States will respect the equal rights of peoples 
and their right to self-determination," but goes on to specifically declare that "all peoples always 
have the right, in full freedom, to determine, when and as they wish, their internal and external 
political status, without external interference. " [FN79] This wording suggests a more universally 
based right of self-determination, 

The contradictions in this historical development of the principle of self- determination 
are notable. Whereas democracy and individual freedom were once the cornerstone of 
self-determination, the form of government is no longer an essential feature. Whereas there 
once existed an assumption that the characteristics of the population involved were the 
controlling factor (new nations were to be composed of peoples sharing traits of language, 
culture, religion and ethnicity), the anticolonial phase accepted the old colonial boundaries as 
legitimate, regardless of the incongruous mix of peoples within the political unit. The freely 



expressed will of the people did not govern in these cases. In contrast, self-determination claims 
today are being fashioned by popularly supported secessionist movements for groups inhabiting 
particular geographic regions of existing states. Much confusion continues to surround the 
principle. 

Opinions have been very much divided as to whether international law has developed to 
the point that self-determination generally is to be considered a legal right under international 
law. [FNSO] As international conventions constitute the primary source of international law, 
[FN81] some accordingly see the inclusion of self-determination in the United Nations Charter 
as conclusive of the question. [FN82] But the general formulation of the principle has left its 
meaning to judicial interpretation and international custom (defined as the practice or usage of 
states acting out of a sense of legal obligation [FN83]). On this basis, it has been asserted, on 
the one hand, that there exists "massive evidence . . . that the principle has indeed ripened into 
a rule of [customary] international law." [FN84] Similarly, "the pre-United Nations principle 
or theory of self-determination has matured into a full-fledged, recognized right in international 
law." pN85] And another has claimed that it "seems inescapable that self-determination has 
developed into an international legal right . . . . " pN861 

On the other hand, it has also been argued that "to a significant extent . . . the principle 
of self-determination as a moral, not as a legal, principle has gained considerable influence in 
the international community." [FN87] Another commentator concedes that "'self-determination' 
is not a part of customary international law since the custom and usage of member states of the 
world community do not evidence it by their practice." pN881 And, most forcefully, "[wlhat 
emerges beyond dispute is that all peoples do not have the right of self-determination: they have 
never had it, and they never will have it." [FN89] 

How is one to resolve these patently inconsistent views? The problem of definition would 
appear to be the primary source of difficulty in attempting to determine whether 
self-determination is a legal right. Any definition involves a complex interplay among territorial 
boundaries, group affiliation, and time. [FN90] For the most part, though, the confusion 
appears to find its source in the use of the same term to describe two arguably quite distinct 
phenomena: since the Second World War, the accession to sovereignty of colonies in Africa and 
Asia, and, more currently, the secessionist movements of territories within existing states. It 
is the reason that one authority has admonished that "[alt the outset, one must be careful not to 
confuse the debate over the status of a general right of self-determination with the arguably quite 
distinguishable question of the place of secessionist self-determination." [FN91] 

With regard to a more general right, it has been said that "there is almost complete 
unanimity that self-determination applies to colonial peoples . . . . " [FN92] In fact, in the 1950's 
and 1960's self-determination became virtually synonymous with decolonization. [FN93] The 
International Court of Justice had occasion to consider the principle in the Western Sahara case, 
whose primary issue was rooted in decolonization. pN943 In the early 1970's, Spain had 
enunciated a policy of liberalization of its Western Sahara colony, triggering historically based 
claims by Morocco and Mauritania to the territory. The Court held, however, that the present 
wishes of the inhabitants of the territory were paramount to alleged past legal claims by its 
neighboring states. [FN95] It further stipulated that "[tlhe right of self-determination leaves the 
General Assembly a measure of discretion with respect to forms and procedures by which that 
right is to be realized." [FN96] 

The experience of the United Nations also suggests that self-determination as applied to 
decolonization has the character of a right under international law. The General Assembly 



resolutions on the matter may also constitute a source of international law. pN97l While there 
is a general consensus that United Nations resolutions in and of themselves are not binding, 
pN98] it "is now generally accepted that there are methods by which General Assembly 
resolutions may be transformed into international law." pN991 At a minimum, the resolutions 
are now seen as evidence of state practice and thereby customary international law. That they 
can be referred to as a "collective body" of resolutions on the subject of a right to colonial 
self-determination strengthens their claim to constitute part of customary international law. 
pN100] As a result, some have argued, at least in the context of decolonization, that "the 
principle of self-determination necessarily possesses the character of jus cogens." [FNlOl] 

The proposition that a right of self-determination is applicable to secessionist movements 
arising within sovereign states has not-as yet, at least-been similarly universally accepted. 
Temtorial integrity and the sovereignty of states are the distinguishing factors that pose obstacles 
to wider acceptance. [FN102] "While recognising the right of a people to change their 
government if they so desire . .. [some] were opposed to the idea of self- determination for a 
particular group, as this could lead to the destruction of the political unity of new states having 
minorities." [FN103] While this argument has been criticized as undemocratic, [FN104] it is 
understandable when one considers that most states comprise more than one people. For this 
reason, many states, including Canada, that signed the 1970 Declaration on Friendly Relations 
[FN105] did not fail to emphasize in doing so that it applied to colonial situations and not to 
causes arising in established states. [FN106] 

The provisions of the Helsinki Accord suggest a broadening of the right of 
self-determination to include secession, FN107l though they are not part of an international 
convention and have not yet attained the character of customary international law. Considering 
also that none of the signatory states is in a colonial situation, it seems clear that the Accord 
"guarantees both external and internal self-determination of peoples on a universal basis." 
[FNIOS] The Helsinld Accord is significant because it enhances and extends the principle of 
self-determination as enunciated in the United Nations instruments. It may yet have international 
legal significance as states modify their practice accordingly, but for now it is doubtful that it 
reflects customary international law. 

It may be asked what theoretical justification exists to accord a right of self-determination 
to peoples in colonial situations but to deny one to those within independent states. [FN109] 
Should a people's fortunes rest on an accident of geography? Why cannot secessionist 
movements be considered to arise from a form of colonialism, perhaps termed "internal" or 
"adjacent" colonialism, that is as odious as "external" or "overseas" colonialism? PN1101 At 
least one scholar has accordingly criticized the distinction because it "reveals a basic democratic 
weakness and is intended to exclude from international concern situations created by the denial 
of self-determination. The principle [of self-determination] applies equally to dependent and 
independent peoples . . . . " [FNlll] 

It is not so much the musings of political and legal theorists, however, as the practice and 
consensus of states which dictate the circumstances in which a right of secession will be granted 
under international law. "Specifically which groups are allowed self-determination is decided 
by the configurations of power and interest between dominant and oppressed groups and between 
competing states." [FN112] Indeed, it may simply be that "[alt best . .. once the basic decision 
for political reorganization or redistribution of power has been made, the principle of 
self-determination is invoked to attain the result in a desirable fashion." [FN113] In any claim 
for secession, there will therefore exist practical problems of implementation which directly 
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will of a people who share similar racial, religious and language bonds. 
A cursory examination of these criteria suggests that French-speaking Quebecers 

undoubtedly constitute a "people" or a "nation". They share the basic characteristics of 
language, culture, religion, and ethnicity necessary to establish a "group consciousness" that is 
distinct from that which exists in the rest of Canada. m 1 2 3 1  Moreover, there is little doubt 
that an independent Quebec would be economically and politically viable. EN1241 A defined 
geographic territory, the basic political structure, and a large degree of autonomy already exist 
by virtue of its place in the Canadian federation. Beyond these objective factors, a successful 
referendum (or, more accurately, plebiscite) on the question of independence would constitute 
an expression of the will of the Quebec people and provide subjective evidence of their strong 
associational desire. m 1 2 5 ]  The essential features for consideration of a legitimate claim of 
self-determination will thus have been met. 

Curiously, some would nevertheless argue on a purely theoretical basis that Quebec must 
also be a "state" to qualify for a right to self-determination. m 1 2 6 ]  Since international law 
is primarily the law of relations between states, @?N127l there arises a fundamental conceptual 
difficulty inherent in any claim in international law for a right of self-determination. Strictly 
speaking, Quebec, not being a state, [FN128] is therefore legally incapable of advancing such 
a claim. Quebec's dilemma, of course, is that the elements of statehood can only be fulfilled 
after it has exercised its right to self- determination and constituted itself as a valid actor in the 
international system. This circular argument has led some commentators to assert that the right 
of self-determination is juridical nonsense. EN1291 Their arguments are based on a 
"[sltate-centered prejudice of international law" [FN130] which does not hold up in practice and 
is no longer an accurate description of contemporary international law. [FN131] Examples 
abound illustrating that rights and obligations under international law may attach to entities other 
than states. The Nuremberg International Military Tribunal rejected the argument that 
individuals are not direct subjects of the international laws of war. [FN132] The United Nations 
has clarified the meaning of "human rights" by indicating unequivocally in the Universal 
Declaration of Human Rights that the right of the individual cannot be ignored in international 
relations. EN1331 And most significantly, the United Nations no longer addresses its 
resolutions concerning self-determination of colonial peoples directly to states, but instead 
affirms directly the rights of the peoples themselves. [FN134] 

Even if Quebec cannot properly be considered to qualify for a right of secession as a 
subject of international law, international legal theorists nonetheless postulate that rights may 
also arise in respect of individuals by virtue of their status as "objects" of international law. 
pN1351 In this sense, individuals may have rights under international law, although it remains 
unclear whether they are entitled to directly assert these rights or whether these rights must be 
asserted for them by a state. Any right of secession held by the Quebec people would therefore 
arguably have the effect of placing an obligation on Canada to respect that right, [FN136] but 
it would be for another state or the United Nations to take up their cause. In any event, the 
argument that Quebec is not a state does not go far in either theory or practice in depriving 
Quebecers of their legitimate status to at least assert the claim of a right to self-determination. 

B. The Nature of Quebec's Claim 
A people that asserts a claim of secession may possess particular characteristics which 

can either help or hinder its case in the perception of the international community. One such 
characteristic may be the length of time that a state has embodied the claimant people and 



associated territory. The fact that a state has held sovereignty over the territory for a relatively 
short time may suggest greater legitimacy for that people's claim. Secessionist movements in the 
Baltic states or Slovenia and Croatia, for example, were probably considered to have had 
stronger cases due to the short duration of their membership in the Soviet and Yugoslav 
federations respectively. Corsica, on the other hand, long a part of France, probably has a 
weaker case. Quebec, too, has this factor working against it since it has been a vital part of 
Canada since the country was founded in 1867, and before this as Canada East, with direct 
political links to Canada West (now Ontario) since 1841. 

The nature of Quebec's entry into the Canadian federation may also be a factor in 
assessing the merits of its claim for secession. Forcible incorporation will almost certainly 
provide for a more legitimate secessionist claim as the example of the Baltic states attests. 
While New France's incorporation into the British empire in 1763 was manifestly against the 
wiU of its people, their descendants joined the Canadian federation in 1867 in more voluntary 
circumstances. It is true that a public plebiscite was not held, but, given the historical context, 
Quebec's entry was relatively consensual, particularly when compared to the experience of New 
Brunswick and Nova Scotia. pN137] Given that Confederation was a generally consensual 
experience in which Quebec played a full and active role, [FN138] the inference would follow 
that secession should not be available. Indeed, some have argued from the maxim pacta sunt 
sewanda that a people that freely agrees to associate with others within a state should, other 
things W i g  equal, remain bound to that agreement. PN1391 Ironically, this "freely ma& 
agreement" is precisely what underlies the compact theory of Confederation which Quebec has 
argued pennits it to unilaterally withdraw from the federation. [FN140] In the final analysis, 
though, time may have undermined all arguments relating to this factor. Circumstances change 
and it is not realistic to suggest that a people should forever be bound by the acts of its 
forbearers. The Quebecers who negotiated Confederation in 1867 cannot be said to be the 
"people" of Quebec that asserts a claim for independence today. PN141] And so while 
Quebec's agreeable entry into the Canadian federation cannot provide support for its case for 
secession today, neither should that fact detract from it. 

A final factor to consider regarding the nature of Quebec's claim for secession, one 
which may be peculiar to Quebec, concerns the very survival of the Quebec nation. Proponents 
of secession argue that the future of the French-speaking people of Quebec is at risk, if not by 
design, then by virtue of Quebec's place as an island in a sea of English-speaking North 
Americans. PN1421 Unless Quebec can take the necessary measures to protect itself-which, 
they argue, only a sovereign Quebec can do-the certain outcome will be assimilation. It may 
well be that the disappearance of a people, and with it a distinctive language and culture, 
constitutes an event worthy of international supportive action. Empirical sociological evidence 
will, however, be required to confirm that a people's anticipated decline is due to its presence 
within the existing state. Even though the assimilation argument is a popularly held view in 
Quebec, there exists no conclusive evidence to suggest that Quebec's language and culture 
cannot be equally protected within the Canadian federation. In fact, recent research by the 
Quebec government itself suggests that the French language is presently flourishing in Quebec. 
lW1431 

C. Canada's Right to "Territorial Integrity" 
The very existence of a principle of self-determination challenges the traditional view of 

absolute state sovereignty. It should not be surprising, therefore, that there also exists the 



competing principle of temtorial integrity which essentially underlies today's state-oriented 
international legal system. That principle, first judicially considered in the Aaland Islands Case, 
[FN144] holds that existing states have a right to preserve their boundaries and constituent 
territories. It is a measure of the extent of the dispute that the recognition of the rights of one 
claim involves the denial of the rights of the competing claim. 

All other factors being equal, it would appear historically that the right of territorial 
integrity generally prevails over a right of secessionist self- determination. [FN145] Why this 
should be the case may not be readily apparent until one considers the identity of the claimants. 
States are the actors that wield power in the international political order, and they are 
understandably reluctant to accept a principle which might allow, and perhaps even encourage, 
groups within their own population to secede. [FN146] Until recently, most states have 
therefore rejected on principle all claims for territorial separation in non-colonial settings. This 
intolerance of secession was evident in the Biafran claim to secede from Nigeria, pN147] the 
Katangan claim to secede from the Congo, PN1481 and the Eritrean claim to secede from 
Ethiopia. PN1491 The resolve of states not to recognize a secessionist claim by Quebec might 
be as strong in the case of Canada, a middle power that is politically stable, internationally 
respected, and geographically enormous. 

Moreover, the United Nations itself has been reluctant to embrace a broader formulation 
of the principle of self-determination. It has been observed that the United Nations "would be 
in an extremely difficult position if it were to interpret the right of self-determination in such a 
way as to invite or justify attacks on the territorial integrity of its own members." PN1501 The 
concern is that an unrestricted right of secession may lead not only to the creation of inviable 
states, but to the fragmentation of the present international system. Indeed, the United Nations 
Charter, in addition to its commitment to protect the "equal rights and self-determination of 
peoples," PN1511 goes on to guarantee the "territorial integrity and sovereign equality of 
states." [FN152] The 1961 Declaration on the Granting of Independence to Colonial Countries 
and Peoples reinforces this principle: "Any attempts aimed at the partial or total disruption of 
the national unity and the territorial integrity of a country is incompatible with the purposes and 
principles of the Charter of the United Nations." pN1531 Similarly, the 1970 Declaration on 
Friendly Relations provides that "[elvery State shall refrain from any action aimed at the partial 
or total disruption of the national unity and temtorial integrity of any other State or country." 
[FN154] The international concern for territorial integrity evidenced by these instruments 
suggests that Quebec may find resistance to its secessionist claim at the United Nations. 

Even the Helsinki Accord, to which Canada is party, has in Principle VIII retained the 
requirement in respect of self-determination that states act "at all times in conformity with the 
purposes and principles of the United Nations and with the relevant norms of international law, 
including those relating to the territorial integrity of States." [FN155] Principle IV, moreover, 
specifically states: "The participating States will respect the territorial integrity of each of the 
participating States." [FN156] Because the language restricts the obligation to respect territorial 
integrity to states and not peoples, however, one commentator has argued that "[ilt would follow 
that, under the Helsinki Declaration, a 'people' can claim a right to secede if they consider 
secession the only means available to implement their right to self-determination." p N 1 5 7  Due 
to its non-treaty status, the Helsinki Accord cannot be considered binding in areas in which it 
conflicts with customary international law. Quebec will undoubtedly resort to the argument that 
it is further evidence of the current state of customary international law. At the very least, 
moreover, "although it cannot be said that disregard of the Helsinki Declaration amounts to an 



international delict," Canada will still be subject to what amounts to a "code of conduct." 
[FN158] "Signatory states are not freed from the political and moral duty to comply with the 
Helsinki Declaration. " m 1 5 9 ]  

D. Disruption of Canadian "National Unity" and International Harmony 
Closely related to the concept of temtorial integrity is the question of the anticipated 

effects of the secession on the national unity of the existing state and on the general international 
order. Secession will almost invariably result in some disruption, if only because of a diminution 
of the unified state's economic capability and international influence. The concern of the 
international community will be whether general international harmony is better served by the 
status quo or by a secession. It follows that this factor is best assessed by balancing the amount 
of d i ~ ~ p t i o n  likely to occur if the secession were to be accepted with that resulting from the 
existing condition of the secessionist group. 

An argument can certainly be made that the survival of the rest of Canada as a political 
unit would be questionable in the event of Quebec's secession. The effect of the loss of Quebec 
on the rest of Canada would indeed be significant. Not only is Quebec Canada's largest 
province in area and second- largest in population, [FN160] but it contains a large share of 
Canada's resources and industrial capability. At the very least, a major political restructuring 
of Canada would be required when one considers that after secession fully half the Canadian 
population would be located in one province, Ontario. This would only serve to aggravate the 
western provinces' traditional suspicion of the concentration of power in central Canada. 
Moreover, Quebec's strategic location in Canada's heartland means that the Atlantic provinces 
will be geographically removed from the rest of Canada. Even discounting the fact that the 
Atlantic region is economically Canada's weakest, the prospects for the survival of such a 
geographically divided country cannot be seen as favorable. PN1611 

The outlook for the continued existence of the Canadian federation after secession appears 
gloomier still when one considers that the distinctive bilingual nature of the country will 
disappear with Quebec. pN1621 English- Canadians, already long suffering from a national 
identity crisis, will be hard-pressed to articulate a national purpose other than a union deriving 
from two great peoples, and will seek, probably futilely, fresh reasons to distinguish themselves 
from their American neighbors. Some foresee union with the United States as inevitable. 
pN1631 

Complicating this question is the not-insignificant presence of French- Canadians in most 
other provinces. As a stranded minority, they will likely lose the linguistic and cultural 
protection that they enjoyed under Quebec's anchoring of the French presence in Canada. 
[FN164] In this regard, former Prime Minister Pierre Trudeau has noted that: 

As for French minorities in other provinces, they can only have a future if Quebec 
establishes itself as a strong, progressive force within Confederation; if Quebec withdraws into 
itself or secedes, these French minorities will have approximately the same rights and the same 
influence as cultural groups of German origin in Canada. [FN165] 

Similarly, minorities in Quebec who retain their loyalty to Canada will question their 
place in the new society. The possibility of additional secessionist movements within Quebec 
(by English-speaking groups or native peoples, for example) is not unfathomable. [FN166] 
Indeed, the Cree aboriginal people of northern Quebec have already made a formal submission 
before the United Nations Commission on Human Rights that, without denying Quebec its right 
of self-determination, asserts a right of self-determination for the Crees. [FN167] 



The international community will be justifiably concerned with the dismemberment of as 
important an international player as Canada. There will be instability resulting from a collection 
of widely scattered provinces seeking to find a new equilibrium among themselves, with their 
new neighbor, and with the rest of the world. Without a strong central government presence, 
there will be an effective power vacuum left in Canada's enormous Arctic region. Perhaps most 
importantly, there will also be a notable precedent set for the many secessionist groups in other 
states, and within Quebec itself, which seek justification for their own causes. 

Against this potential disruption must be weighed the current disruption caused by the 
continuing presence of Quebec within Canada. Certainly, there has been a seemingly endless 
expenditure of resources in Quebec and all of Canada on questions of language, politics and the 
constitution. The country is consumed by the Quebec question to the detriment of its ability to 
address other pressing problems. The effect on international order, however, has so far been 
minimal. Most persons outside Canada are aware of the Quebec problem, but fail to fully 
comprehend it and do not feel affected by it. 

Secession theorists typically measure current disruption by emphasizing how the claimant 
people are treated-whether their human rights are violated, whether they are discriminated 
against, and whether their right to participate in the political process is respected. One scholar 
has suggested, for example, that secession may be warranted when the claimant group has been 
subjected to a 'wholesale denial of human rights as a [result of a] deliberate policy" of the 
existing state. [FN168] It is a compelling argument, for it posits that the purpose of government 
is to advance the legitimate interests of the governed. While the absence of denial of political 
freedom or of human rights may not automatically vitiate any claim for secessionist self- 
determination, it has therefore been argued that this factor constitutes the sine qua non of a 
legitimate secessionist claim. [FN169] The argument hardly applies to Quebec, however. 
Quebec has full control over its civil law system, education, and social services. It has 
consistently received federal spending that has been at least proportionate to its population and 
fiscal contribution. [FN170] Federal laws and policy have been developed, albeit only within the 
last twenty years, to promote the use and availability of senices in the French language and the 
employment of French-spealang Canadians in government. [FN171] Most importantly, 
French-Canadians have also played a full role in the democratic process throughout the history 
of Canada despite early efforts of the English-Canadian majority to the contrary. Indeed, this 
same scholar argues that "a majority or minority accorded its normal democratic rights cannot 
legally request the international community to help it to secede." pN1721 

To summarize, in the absence of international agreements and other instruments which 
deal specifically with a right of secession, the existence of such a right under international law 
will depend on a cornbination of factors as determined by state practice. These factors include 
Quebec's status as a people, the nature of Quebec's claim, the disruption that secession would 
create to Canadian national unity, and Canada's right to territorial integrity. Of these factors, 
states continue to consider their right of territorial integrity as preeminent. That right as it is 
presently interpreted means in effect that international law has developed a strong presumption 
against secession, and a formidable case for independence must therefore be made to rebut it. 
[FN173] Even if independence would produce some political, economic, and cultural gains for 
Quebec, the evidence suggests that they would not be great enough to overcome the negative 
consequences for Canada flowing from a breach of its territorial integrity. To the extent that 
state practice is the measure of legality, a legal right of secession for Quebec therefore seems 
doubtful under international law. [FN174] But state practice may be evolving in such a way as 



to place greater emphasis on factors other than territorial integrity. Quebecers do constitute a 
distinctive people, and a strong expression of their will to secede, through referendum or 
otherwise, may well overcome the obstacles that currently block the existence of a right to 
secede. 

V. CONCLUSION 

The nation-state was on the rise when Canada was created and it continues to be the 
cornerstone of the international legal and political systems. Its maintenance or achievement 
remains a fundamental political ideal due to the persistence of nationalism as a force in 
international politics. FN1751 The principle of self-determination has, in turn, been the link 
between nationalism and the nation-state. 

It may be argued that nationalism is a destructive force in international politics, that it 
"has passed from the stage of state-making to that of state- breaking." [FN176] For some, the 
solution is to dissolve nationalism and to encourage "internationalism," thereby obviating notions 
of self-determination. But this view, in effect, supports the status quo of the present nation-state 
system and all of its shortcomings. At one extreme, for example, successful colonial 
self-determination has resulted in a proliferation of "micro-states" challenging the validity of 
Westphalian notions of state equality and ultimately the credibility of the United Nations. 
m177J At the other extreme, self-determination has failed many peoples who remain trapped 
within "foreign" states in what essentially amounts to internal colonialism. It is for this reason 
that some believe that it is really a lack of political legitimacy and not nationalism that is the 
source of claims for self- determination and their associated international tension. m 1 7 8 ]  
Whatever their impetus, these claims for self-determination will continue to arise and it is for 
the international legal and political systems to reform in order to accommodate them. Thus, the 
law relating to secession will continue to occupy a prominent place in international politics, and 
legal justification will continue to be sought from both domestic constitutional sources and the 
principle of self-determination. 

Unfortunately, however, there remains an absence of international consensus regarding 
the status of secession within this principle. The result is that states respond to secessionist 
claims not in a preemptive manner according to international legal principle, but after the fact 
(occasionally by intervention) according to political expediency. Only then are the actions 
justified on the basis of legal principle. 

The law relating to recognition of sovereignty is relevant in this regard. Despite an 
absence of legality under constitutional or international law, a "revolution," if demonstrably 
successful, may nonetheless become the foundation of a new. and entirelv leeitimate. leeal order , " 
within a territory. [FN179] The issue for the courts purporting to exercise jirisdiction is simply 
whether or not the breakaway government has established effective control of the territorv which 
it claims to govern. ~ 1 8 0 1  %or foreign governments, the decision whether to recognize will 
similarly consider effective control, FN1811 but will also take into account political factors 
based on national interests. EN1821 In the case of Quebec, the most influential states in terms 
of recognition will be France (which despite Gallic affiliation may be more cautious in view of 
its own secessionist movements in Corsica, Brittany, and the Basque region), and the United 
States (which despite official disinterest in or even support of the continuation of the Canadian 
state may be more prone to accept Quebec's actions in order to quickly normalize political, 
business, and trade relations with the new state FN1831). To the extent that customary 



international law is formed by state practice, the assessment of Quebec's legal right by these 
states will be particularly significant to the existence of such a right. In turn, positions taken 
by foreign governments will depend in large part on the approach taken by the Canadian 
government in response to Quebec's claim for independence. 

In conclusion, Quebec may indeed have an implied right to secede under Canadian 
constitutional law, though irreconcilable interpretations as to the existence of this right inside 
and outside Quebec rooted in opposing historical perceptions will ultimately produce a stalemate. 
Nowhere are the conflicting perceptions of Canadian federalism more evident. Therefore, 
reference to Canadian constitutional law, rather than resolving conflict, may actually deepen the 
divisions that presently exist. It is much more likely that the issue of the legality of Quebec's 
secession will be peacefully resolved by an appeal to international law. Under international law, 
as defined by state practice, Quebec's case for secession fails in respect of most of the factors 
that have been central to traditional analysis. Consistent with this analysis, states would likely 
be very hesitant to override the presumption of territorial integrity in the case of Canada. But 
the position likely to be taken by the Canadian government itself undermines this conclusion. 
In brief, the factor that distinguishes Quebec's case from other secessionist movements is to be 
found in the consensus, broadly held in the rest of Canada, that so long as the will of Quebecers 
to secede has been legitimately determined there will be no military intervention to block 
Quebec's giving effect to secession. [FN184] In effect, the federal government, in refusing to 
intervene militarily, would be conceding that its right of territorial integrity and national unity 
are subordinate to the Quebec people's right to determine themselves. Such action would have 
a significant impact on the decisions of other states to recognize Quebec's declaration of 
independence. The international community would have no alternative but to accept the result, 
and the legality of Quebec's act of secession would thereby be recognized. [FN185] In this 
sense, Canada's action, in setting the course for state practice, could be considered to be leading 
the development of customary international law respecting secessionist self-determination to an 
area that is grounded more in democratic legitimacy than in the preservation of the integrity of 
existing states. The implications of such a development are significant. Secessionist movements 
in the future may as a result meet with less political resistance and, correspondingly, less 
violence. 

Given these implications, a key issue is how Quebec's claim to secession, irrespective 
of its outcome, can be dealt with so as to be least disruptive to all parties concerned. Although 
one must be careful in drawing parallels, precedents for peaceful, successful secession do exist. 
m 1 8 6 1  Probably the one essential requirement for a peaceful process is that the will of the 
people be explicitly and thoroughly tested in a democratic manner. pN18;1 Only through a 
referendum that is fairly framed, properly executed, and broadly based will a successful result 
be accepted as legitimate by the rest of Canada and the international community. [FN188] It 
is essential that the legitimacy of the claim based on the factors cited herein pN1891 be 
discussed openly and extensively to ensure an informed decision. In addition, matters of 
succession need to be thoroughly considered in advance to ensure a smooth transition period. 
Of specific interest would be the succession of Canadian treaty rights to Quebec (particularly as 
they relate to the rights of aboriginal peoples in Quebec's northern territories), Quebec's 
responsibility for the federal public debt, and a determination of the ownership of federal public 
property in Quebec. 

Quebec's claim for secession should nevertheless be viewed in the context of larger 
developments. As global economic and technological forces become more powerful, it may be 



that super-state entities will eventually replace the nation-state as the most significant governing 
organ in people's lives. pN1901 The state would retain its primary position in international 
relations, but would surrender to a higher regional authority responsible for such broader 
concerns as security and the economy. The European experience already portends this. At the 
same time, the reduced importance of states would permit devolution of decision-making 
responsibility to more responsive local levels and thereby actually allow more scope for the 
self-determination of peoples. [FN191] The result will be a global system of political units 
which are both more and less inclusive than the present-day nation-state. Far from reflecting 
the health of the nation-state, then, increased secessionist activity in the world today may in fact 
be reflecting its diminishing importance. Such developments are likely some time away, 
however, and the existing nineteenth-century governing arrangements in Canada certainly cannot 
be maintained in the meantime. Indeed, Canada is well-placed to lead the way to developing 
a novel state structure that accommodates the needs of all its peoples. [FN192] 
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