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INTRODUCTION

One of the most striking aspects of the Supreme Court's 1994-1995
Term was the performance of Justice Clarence Thomas. His opinions in
several key cases show that he is the most interesting and original Justice
on the Court.' He is original in two senses: first, by taking a
jurisprudential path different from that taken by the other Justices;® and,

Copyright © 1996, David N. Mayer.

Professor of Law and History, Capital University.

Both conservative and liberal commentators have credited Justice Thomas for his
originality. See Johm O. MeGinnis, Original Thomas, Conventional Souter, 74 POL'Y REV.
24 (1995) (arguing that Thomas has "emerged as the boldest member of the Court in half a
century"); Jeffrey Rosen, The Color-Blind Court, THE NEW REPUBLIC, July 31, 1995, at 20
(arguing that "1995 was the year that Clarence Thomas found his voice” and crediting
Thomas "for helping to forge the new conservative majority” and "to shift the terms of
debate for the entire court”).

Commentators also have noted that in the past term Justice Thomas parted
company with Justice Scalia, particularly in the McIntyre case, discussed briefly infra note
10, See David F, Forte, The Supreme Court's Right Turn, THE WORLD & I, Oct. 1995, at

(continued)
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1996] REDISCOVERY OF THE TENTH AMENDMENT 341

of Brown v. Board of Education’ that Justice Thomas had expressed in his
provocative earlier writings.® In Missouri, the school desegregation case,
moreover, Justice Thomas espoused a highly sophisticated theory of
originalism in his discussion of limits on the equity powers of federal
courts.” The same originalist theory also served as the basis for Justice
Thomas' explicit disagreement with Justice Scalia in Melntyre v. Ohio
Elections Commission.'® And in Rosenberger v. Rector & Visitors of the

classes among citizens. . . . The law regards man as man, and takes no account of his
surroundings or of his color when his civil rights as guaranteed by the supreme law of the
land are mvolved.” Id. at 559.

347 U.S. 483 (1954).

Clarence Thomas, Toward a "Plain Reading" of the Constitution--The Declaration .
of Independence in Constitutional Interpretation, 30 How, L.J. 983, 990-92 (1987) (arguing
that the Brown decision was "a missed opportunity” and that its "great flaw” was that it
relied on dubious psychological studies rather than the "color-blind Constitution” principles
of Justice Harlan's dissent in Plessy). In his concurring opinion in Missouri v. Jenkins, uu
Justice Thomas maintained that Brown v. Board of Education "did not need to rely ypen.g A i
psychological or social-science research in order to announce the simple, yet

"ANE/cd ‘F }
i

truth that the Government cannot discriminate among its citizens on the basis
Jenkins, 115 8, Ct. at 2065 (Thomas, I., concurring). At the heart of the Brown Court's Jo §it
interpretation of the Equal Protection Clause—the famous holding by Chief Justice Warren o7
that "'[s]eparate educational facilities are inherently unequal'"—Thomas added, “lies the( e j '0
principle that the Government must treat citizens as individuals, and not as members of ¢ M)
racial, ethnic or religious groups." Id. (quoting Brown, 347 U.S. at 495).
Jenking, 115 8. Ct.. at 2067-70 (arguing that the framers were suspicious of

judicial discretion and thus did not intend federal equitable remedies to reach as broadly as
the Supreme Court previously had permitted). In discerning the framers' intent, Thomas
emphasized Antifederalist criticisms of Article Ill—that the extension of federal judicial
power to "Cases, in Law and Equity,” arising under the Constitution and federal law granted
federal judges excessive discretion—and the Federalists' response, chiefly Alexander
Hamilton's essays in The Federalist Papers. Id. at 2068. Hamilton replied to the
Antifederalist criticisms by describing the federal equity power in the narrow terms of the
English common law: a jurisdiction over certain types of cases ("'extraordinary cases'"
involving claims of "'fraud, accident, trust, or hardship'”) rather than as a broad remedial
power. Id. at 2069 (quoting THE FEDERALIST Nos. 80, 83 at 539, 569 (Alexander Hamilton)
(Jacob Cooke ed., 1961)). Hamilton's explanation of federal equity power ought to be
definitive of the framers' intent, Thomas argued: "When an attack on the Constitation is
followed by an open Federalist effort to naxrow the provision, the appropriate conclusion is
that the drafters and ratifiers of the Constitution approved the more limited construction
offered in response.” Id. at 2068. One commentator has described this example of Thomas’
originalism as "strict constructionism on steroids.” Rosen, supra note 1, at 19. Far from
being radically new, however, Thomas' theory of interpretation can be described as
Jeffersonian, for it accords with Thomas Jefferson's frequent admonitions that The Federalist
Papers should be regarded as an authoritative guide to the framers' intent. See infra Part IV.

¥ 115 §. Ct. 1511 (1995) (holding that an Ohio law prohibiting distribution of
anonymous campaign literature violated the First Amendment). In his concurring opinion,

' (coniinued)
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Justice Thomas' opinions in two cases in particular—United States v.
Lopez'* and U.S. Term Limits, Inc. v. Thornton'®—reveal what is arguably
his most important and permanent contribution to the Court:'® the
rediscovery of the Tenth Amendment’ as the touchstone of the
Constitution.

It is a bromide among constitutional law professors today that the
Tenth Amendment states a "truism,” to use Justice Stone's phrase from the
Supreme Court’'s decision in United States v. D.arby.16 That
characterization, by trivializing the Amendment, distorts its meaning. The
Tenth Amendment, in fact, is the very essence of the Constitution: its
purpose is to ensure that the federal government is truly a government of
enumerated powers. It protects not only the powers of the states in our
federal system but also the rights of individuals by guarantecing that
powers not given to the United States are "reserved to the States
respectively, or to the people."” Although commonly understood by
constitutional lawyers, students, and teachers alike as a safeguard of
federalism, it is not solely federalism—the division of powers between the
federal government and the States—that is the concern of the Amendment.
Rather, the Tenth Amendment, like the Ninth Al\rnendment,IE ought to be
understood as providing a rule of interpretation for the Constitution as a
whole, with special reference to the scope of federal powers.

12115 8. Ct. 1624 (1995).

B 115 8. Ct. 1842 (1995).

" Even if Justice Thomas' views do not sway the other Justices on the Court in the
near future, his dissenting and concurring opinions constitute a lasting legacy. He may be
regarded as one of those "prophets with honor" who appeal to "'the brooding spirit of the
law, to the intelligence of a future day'" and who "stir the sensibilities and prod the
conscience of the country, eventually leading the Court—which is, in a true sense, the
custodian of the country's conscience—'to correct the error into which fhe] believes the court
to have been betrayed.'" ALAN BARTH, PROPHETS WITH HONOR: GREAT DISSENTS AND
DISSENTERS IN THE SUPREME COURT 3, 8 (1974) (quoting CHARLES EVANS HUGHES, THE
SUPREME COURT OF THE UNITED STATES 68 (1928)).

5 "The powers not delegated to the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively, or to the people.” U.S. CONST.
amend. X. : ‘

16 312 U.S. 100, 124 (1941). The Darby case is discussed briefly infra Part ILB.

7" 1.8, CoNsT. amend. X,

¥ "The enumeration in the Constitution, of certain rights, shall not be construed to
deny or disparage others retained by the people.” U.S. CoNsT. amend. IX. On the origin
and meaning of the Ninth Amendment, see Randy E. Barnett, Introduction: Implementing the
Ninth Amendment, in 2 THE RIGHTS RETAINED BY THE PEOPLE: THE HISTORY AND MEANING
OF THE NINTH AMENDMENT 1 (Randy E. Barnett ed., 1993).
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not those which are merely “convenient’ for effecting the enumerated
powers," and necessary means were "those means without which the grant
of the power would be nugatory.” 5! Because the establishment of a bank
was not "necessary,” in this sense, for the government to collect taxes, for
example, it did not fall within the scope of the clause. To interpret the
clause otherwise, Jefferson again insisted, "would swallow up all the
delegated powers, and reduce the whole to one phrase," of %iving Congress
whatever power it wished to exercise, "as above observed.” 2

Despite Jefferson's advice against it, President George Washington
signed the bill, thus creating the first Bank of the United States. Secretary
of the Treasury Hamilton, of course, gave Washington an opinion in favor
of the bill's const1tut10nal1ty, in it, Hamilton replied point by point to the
Secretary of State.” In response to Jefferson's Tenth Amendment
argument, Hamilton conceded that the federal government had only those
powers delegated to it by the Constitution, but he included among these not
only the expressly enumerated powers but also "implied powers" and
"resulting powers." Historian Forrest McDonald has observed that,
although Hamilton's "loose construction” became the model for advocates
of extended congressional power, Hamilton's opinion “did not conflict with
the substance of the Tenth Amendment,” which to him expressed the
tautological principle that all powers not given to the federal government
were reserved to the states or the people. "Since Hamilton specifically

51" Jefferson, Opinion on the Bank Bill, supra note 44, at 278.

.

Rather than assuming that federal powers were to be construed strictly—the rule of
interpretation suggested by Hamilton's argument in The Federalist No. 84 against a bill of
rights—Hamilton began with his cardinal principle, that

53

every power vested in a government is in its nature sovereign, and
includes, by force of the ferm, a right to employ all the means requisite
and fairly applicable to the attainment of the ends of such power; and
which are not precluded by restrictions & exceptions specified in the
constitution; or not immoral, ot not contrary to the essential ends of
political society. '

The incorporation of a bank, in his view, was one such "means.” Alexander Hamilton, An
Opinion on the Constifutionality of an Act to Establish a Bank (Final Version), in 8 THE
PAPERS OF ALEXANDER HAMILTON 97-98 (Harold C. Syrett ed., 1965). Hamilton's and
Jefferson's fundamentally different theories of constitutional interpretation reflected their
fundamentally different views of the purposes of the Constitution: to Hamilton it was to .

mwmmmam,mlaffmgq,_mlunm_w See MAYER, supra note 33, at 196-

% Hamilton, supra note 53, at 99-100.
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I, § 8, were "unauthoritative, void, and of no force." Madison's Virginia
Resolutions similarly declared that the powers of the federal government
were "no further valid than they are authorized by the grants enumerated
in" the Constitution. Indeed, in declaring unconstitutional the Sedition
Act—which, among other things, made it a crime to "write, print, utter, or
publish” any criticisms against the government of the United States, either
house of Congress, or the President—both Jefferson and Madison first gave
a Tenth Amendment argument, supplemented by a First Amendment
argument. To them, the fundamental defect of the Sedition Act was that
the Constitution gave Congress no power to define or punish seditious
libel. The specific prohibition of the First Amendment against any law
abridging freedom of speech or press was, as Jefferson put it, "another and
more special provision” limiting Congress’' powers "in addition to [the]
general principle and express declaration” of the Tenth Amendment.

The Jeffersonian Republican electoral victories in 1800—which gave
the Republican party control of both the presidency and Congress—
represented to Jefferson a second American Revolution: "the Revolution of
1800," he called it, "as real a revolution in the principles of our
government as that of 1776 was in its form." He declared in his First
Inaugural Address in 1801 the principles not only of his administration but
also, he assumed, of the American people; these included federalism—the
"support of the state governments, in all their rights,” for the
" administration of domestic matters, and the “preservation of the general
government, in it's [sic] whole constitutional vigour," for the
administration of foreign matters.

With only a few exceptions, Jefferson as president adhered to the
principles of strict construction of federal powers he had espoused in his
. opinion on the bank bill in 1791.% Indeed, Jefferson's constitutional
scruples came close to jeopardizing the Louisiana Purchase. An opinion on
the constitutionality of the Purchase from his Secretary of the Treasury,
Albert Gallatin, should have assured Jefferson that there were no Tenth

8 Kentucky and Virginia Resolutions of 1798, in 1 DOCUMENTS OF AMERICAN

HisTory, supra note 57, at 178-82.
MAYER, supra note 33, at 120-21, 185,

@ Jd_ at 213-14, Jefferson reluctantly acquiesced in the continved existence of the
Bank of the United States, which had become a fixture in the American economy., "It
mortifies me to be strengthening principles which I deem radically vicious, but this vice is
entailed on us by the first error,” he ruefully noted. Id. at 209 & 361 n.51.
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agreeing with Jefferson that a constitutional amendment was required, in
1817—in his last official act as president—vetoed the so-called "bonus bill"
that had been introduced in Congress by John C. Calhoun. His famous
veto message made clear that, despite his adherence to the doctrine of
implied powers, Madison still regarded the Tenth Amendment as a cardinal
rule of construction:

Having considered the bill . . . entitled "An act to set apart
and pledge certain funds for internal improvements,” and
which sets apart and pledges funds "for constructing roads
and canals, and improving the navigation of water courses,
in order to facilitate, promote, and give security to internal
commerce among the several States, and to render more
easy and less expensive the means and provisions for the
common defense,” I am constrained by the insuperable
“difficulty I feel in reconciling the bill with the Constitution
of the United States to [veto] it. . . .

. . . [I]t does not appear that the power proposed to be
exercised by the bill is among the enumerated powers, or
that it falls by any just interpretation within the power to
make laws necessary and proper for carrying into
execution those or other powers vested by the Constitution
in the government of the United States.

As Jefferson had done in his 1791 opinion on the bank bill, Madison then
dismissed both the Commerce Clause and the "general welfare" phrase as
authority, concluding that the bill exercised a power "not expressly given
by the Constitution” and not "deduced from any part of it without an
inadmissible latitude of construction and a reliance on insufficient
precedents. w65

federal appropriations for internal improvements than interpreting it by “elaborate
construction,” using "a little sophistry on the words 'general welfare'" to strip the states of
their reserved powers. When President John Quincy Adams advocated an ambitious federal
internal improvements program, Jefferson drafted a declaration for the General Assembly of
Virginia protesting such federal attempts as "usurpations” of state powers. Id. at 220.

James Madison, Veto of Bonus Bill (Mar. 3, 1817), in 1 DOCUMENTS OF
AMERICAN HISTORY, supra note 57, at 211-12.

% Id. at 212, Madison argued that the Commerce Clause could not include the
power to appropriate funds for internal improvements projects "to facilitate, promote, and
secure commerce,” as the bill had asserted, "without a latitude of construction departing
from the ordinary import of the terms.” He also strenuously denied that the "general
welfare" phrase could empower Congress to appropriate funds for such projects. Such a

(continued)
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inconvenience ought here to be of no weight. The only
sound princigle is to declare, ifa lex scripta est, to follow,
and to obey.”’

Accordingly, Story observed, one of the basic rules of interpretation is "not
to enlarge the construction of a given power beyond the fair scope of its
terms, merely because the restriction is inconvenient, impolitic, or even
mischievous. If it be mischievous, the power of redressing the evil lies
with the people by an exercise of the power of amendment."® With regard
to the division of powers between the federal government and the states,
Story described in broad terms "that immense mass of legislation, which
embraces every thing in the territory of a state not surrendered to the
general government.” He included among the "component parts of state
legislation, resulting from the residuary powers of state sovereignty" such
laws as inspection laws, quarantine laws, and other health laws, as well as
"laws for regulating the internal commerce of a state, and others, which
respect roads, fences, &c."®

As Forrest McDonald has summed up early American constitutional
history, "from the presidency of Jefferson to that of Abraham Lincoln, the
consensus was that Jefferson had been right in calling the Tenth
Amendment the foundation of the constitutional union. "™ During the Civil

% JosErH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 144

(Ronald D. Rotunda & John E. Nowak eds., Carolina Academic Press 1987) (abridged ed.
1833).

® .

® Id. at 355. With regard to inspection laws particularly, Story noted that they were
"not, strictly speaking, regulations of commerce, though they may have a remote and
considerable influence on commerce. . . . These laws act upon the subject, before it becomes
an article of commerce, foreign or domestic, and prepare it for the purpose.” Thus, they
remain state powers and cannot be controlled by Congress unless they interfere with
Congress' "acknowledged powers," such as the taxing power; hence, the Aricle I, § 10,
prohibition on the states laying duties and imposts without the consent of Congress. Id.

Story did disagree with Jefferson, Madison, and Monroe with respect to the
constitutionality of internal improvements legislation. Following the arguments advanced by
Alexander Hamilton in his 1791 Report on Manufactures, Story denied that Congress' power
to appropriate money was limited to the specific ends enumerated in Article I, § 8; rather, he
saw the phrase general welfare as "comprehensive,” embracing "a vast variety of particulars,
which are susceptible neither of specification, nor of definition” and therefore "of necessity
left to the discretion of the national legislature.” Id. at 346-49. Nevertheless, Story also
regarded the terms common defence and general welfare as limitations on the appropriations
power—thus preventing Congress from spending money on projects of "local character" and
not "of general benefit to the states.” Id. at 453-56.

McDonald, supra note 55, at 862.
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