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Enforcement of Foreign Arbitral Awards
in the United States*

S Stewart MeClendon**

In this article, Mr. MeClendon describes the requirements and proce-
dures for enforcing foreign arbitral awards in the United States. The author

I. INTRODUCTION

“Eack Contracting State shaly recognize arbitral awards as binding and en-
Sorce them in accordance with the rules of procedure of . . . [thar srare)”!
and “any court having jurisdiction . . . shall confirm the award unless iy
find's one of the grounds for refusal or deferral of recognition or enforcemeny

* This article is an extension of one prepared originally for the Practicing Law Institute in the
course handbook INTERNATIONAL LimieaTion (1980) (H4-4831).

** Counsel. Satterlee & Stephens, New York; Member of the Minnesota, New York, and
Texas Bars.

! The New York Convention on the Recognition and Enforcement of Foreign Arbitra)

Awards, art. IIL. June 10, 1958, 2] S.T. 2517, T.LA.S. No. 6997, 330 U.N.TS. 38 (eflective for

the United States on Dec. 29, 1970), reprinted in 9 US.C.A. in conpunction with § 201 er seg. (West

Supp. 1982) [heseinafter cited as the Convention or the New York Convention|. For an excellent
discussion of the Convention as applied in the United States, see Aksen, Application of the New
York Convention by United States Courts, Y.B. CoM. ARB. 341 (1979).
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: )
of the award specified in rhe said Convention. .
9

ion i i ined by suc-
ss in litigation or arbitration is ultimately delerll:; umzlions
e ment of the judgment or award. As the g tions
Convention on the Recognition andkEél(t;zr\c,::Ir::;aon of
i Yor
s3> (hereinafter the Ne\tv —on: i
Ur(lited States Arbitration Act* m‘;hcz;t;;l;ge‘;e
iti i rds s
iti sition that arbitral awar uld
i recognition of the propo e il
is broae(;ble agnywhere, regardless o'f where mad;. ;l":ls " sinﬁla, pal
enforcm ¢ of arbitration over litigation because ther BT S .
adw‘nn %)r United States federal legislation on the en
ventiol
eign judgments.5
There are severa
awards in the United States.

cessful enforce
above from ghe
;oreign Arbitral Award
{he Convention) and the

] bases for the enforcement of foreign arb:’t::ﬂ
The most useful is the New ;;)c;rl(;S?o;} o
i d its enabling legislation, Chz'a;')ter 2 (Seguonsf 0108 it
United Arbitration Act. In addition, there is the fe o
qn“ed Sta;ef925 codified as Chapter 1 (Sections 1-14) of theCha od
St AcAlrIO)itratio;l Act, which is incorporated by refererll;e g::vemignﬁ
ft?tetshe extent it is not in conflict with Chapter.l2l (l;r lused e o
Cho ] was utilized prior to 1970 ar}d can still be e oo
i 1 apply because the foreign award was m  cour
o oy ¢ tﬁg Convention.” The two chapters, }herefore, hould
b read Paﬂ{l t;) The other bases are enforcement without af tree n{em
o l'eta ’ Lc:lgt‘ztl'czr;lent according to bilateral treaties, and enforc
statute, . .
:}tlitough the recognition of a forel.grll Judgmehnt. New York Convention
This article reviews the provisions of the N ccoment. pro-
: he United States Arbitration Act applying to O e,
o ings i the United States, particularly defenses to 2 orte
e zmines the relatively few United States casesds ! the
e e o ments briefly on bases for enforcement of awa‘lir other
fﬁ:ﬁef;cllliz(:vm\’ork Convention and on hentéarce:gsgto l:arbl;:?er.e Refer
inafter to “Articles” refer to the (on ;
irslzzii:;:?rrl:fer to the United States Arbitration Act.

2 United States Arbitration Act, 9 U.S.C. § 207 (1976).
3 Convention, supra note 1.

4.9 US.C. §207 (1976). ,

S There are. however, slate laws. See m/7a note 85.

6 9 U.S.C. §208 (1976). _

7 See infra notes 20-23 and accompanying text.
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1. PROCEDURE FOR ENFORCEMENT

One wishing to enforce an award in the United States under the
Convention need only supply the authenticated original award or a cer-
tified copy thereof, the original or certified copy of the arbitration
agreement, and official or sworn translations, if appropriate,8 within
three years after the award.? It is immaterial whether the award is the
result of an institutional or ad Aoc arbitration.'® United States district
courts have original jurisdiction to hear applications to confirm or chal-
lenge awards,'' which are then tried as motions'? without jury trial"*
The court may require the deposit of security if the award is chal-
lenged,'# and a judgment of confirmation has the same force and may

be enforced as a judgment in an action.'®

11I. CHALLENGE TO ENFORCEMENT

United States courts have many times affirmed that “the public
policy in favor of international arbitration is strong.”'® There are, nev-
ertheless, two kinds of possible challenges to awards: those arising oul
of the limited coverage of the Convention and those provided in Anticle

V.
A.  Limits on Coverage

The Convention applies broadly to disputes between natural and
legal “persons,”"” including sovereign states.'® 1t also applies to awards

8 Convention, supra note 1, art. 1V.

2 9 U.S.C. § 207 (1976). An action for con
however, must be commenced within one year after the award.

10 Convention, supra note |, art. I, para. 2.

11 9 U.S.C. §203 (1976).

12 9 U.S.C. §8 6, 208 (1976).

13 See Audi NSU Anto Union A.G. v. Ov
15, 1977), digested in | AAA DiG. CT. Dec.
(1978).

14 Convention, supra note |, art. VI

15 9 U.S.C. §§ 13, 208 (1976).

16 See Fotochrome. Inc. v. Copal Co.. 517 F2d 5
berto-Culver Co.. 417 U.S. 506 (1974).

17 Convention, supra note 1, art. 1, para. {.

18 The issue of whether a sovereign state if a “person™ under Article | of the Convention I+
not been raised directly. Awards, however, have been enforced against them, either undef
U.S.C. § 207 (1976) (see Ipitrade Int'} v. Federal Republic of Nigeria. 465 F. Supp. 824 (D"
1978)), or under 9 U.S.C. § 9 (1976) (see Maritime 1nt'l Nominees Establishment v. Republic
Guinea, 505 F. Supp. 141 (D.D.C. 1981); Birch Shipping Corp. v. Embassy of the United Reput-
of Tanzania, 507 F. Supp. 311 (D.D.C. 1980)). For other countries treatment of the question.
references under the article I, paragraph 1 heading *‘Persons whether Physical or Legal (incled™

firmation of an award under 9 U.S.C. § 9 (1%

erseas Motors, Inc., No. 6-71054 (E.D. Mich. Ma

12, 516 (2d Cir. 1975), citing Scherk v %
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mad? i]'.l the territory of another state and to those not consid
mestic in the enforcing state."® The importance of a distin T‘red
tween foreign and domestic awards, in the United States ac llon
quesuonable.. An award made in the United States in ar; atb_eas
between foreign parties is enforceable under Section 9 if itsr e
ments are met,?® and has also been enforced under Section 207 zl’leql
larl?', an award made in the United States in an arbitratio .b >
Umtf:d States parties is enforceable under Section 9 and ifnn t
mestic concern, should be enforceable under Section 507 220t ¢
award is made abroad, it is by definition enforceable under S;: ti .
and will undoubtedly be enforceable under Section 9 as we:llC2310n
. The .Co.nve.nuon permits a contracting state to make two. T
tions or limitations on applicability. One is based on recipr "
other limits Convention obligations to commercial displﬁezcl}'t

State as party)” in van der Berg, Indes of Court decisions New York Convenr sorr
ARp. 277, 278 (1980). g x of Court decisions New York Convention 1958,
19 Convention, supra note 1, ar. I
’ ’ - 1, para. 1.
20 Section 9 states: pare. |

If the parties in their agreement hav j

e t have agreed that a judgment . . .
;he ]aul'an;l4 . - then at any time within one year afterjlhegaward . Sl::nu n b
pply to the court . . . for an order confirming the award. and lhereup;)l-l lheycg::

such an order unless the award is v i
juch an drcer unfes acated, modified. or corrected as prescribed ir

ol . .
m; ,S,_.XC, §S9e£(:]7560).:0r a discussion of Section 10 defenses, see infra notes 36-46 a
,,qu.mﬁcm v cfm note 79 and accompanying text with respect to the ap

e Tml.lsmminn Smry of judgment clause in the arbitration agreement.

aff'd. 614 F.2d IZ;I ‘(:;:::yisr Cl"?:f(;)()flh'mmovul " o the cortier case ot 18 Sey

Metal Converters, Inc., 500 F.2d 424 ?2‘;0'(12‘1'[:5[1.;:4;h‘:heca‘:(::1cais: :f US’ e
o H 5 . y ﬂir

:::er:i lr]::tz:e;;t‘iml: ,New York under Section 9, declined to consider wh’er::mnegr ?

e Conven u(ip, but opserved that “the commentators appear to be in
2 S Py cc: lorz:apphes to awards made in the United States. /. at -
et e Ord.e:hd ompagnie des Bauxites de Guinee, 421 F. Supp. 938 ¢

§201 ersep. ol ron fd a‘rbl(rauc?n between two United States companies p
M. cn,tird bc: sidering §ecuon 202. Section 202 provides that “‘an agree
o s unlcyss ‘htwccrl] C‘llllcn‘s f’f the United States shall be deemed n«
‘m‘e‘s.ﬂ SUSC § 2812 r(cl;;:):shnp involves . . . {a] reasonable relation with
u"du'g:;i?):c?l::sojwhelhcr a foreign arbitral award involving foreign
0,388 5 Oy l91s<:uss¢:d, but not resolved. in Konstantinidis v. §.S. -

i or(;o,;[ .": 65), qj’dpzr ctfriam. 354 F.2d 240 (2d Cir. 1965).
oy oo rolling ?ulhonly and cited Danielsen v. Entre Rios Rys. Co

ok, 15 derl(zosmon that such an award was enforceable under Secti

m'_memcm. o (E.p.La. 1927), for the contrary proposition. Neithe

e resatt 'The Se_\l/er, since both dealt with enforcement of agreements to

Group In v § 1 Vcrbrc_)ok appears to have been discredited, see Batson

o shoul;j t-;c :]un;r-Alh;na GmbH-Aligauer Maschinenbau, 311 F. Sup

[ ¢ no impediment to using Section 9.
onvention, supra note 1, art. I, para. 3.
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