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I n  this arfic/e, Mr. McC/endon describes the requirements andprore. 
drrres for enforcing fore@ arbitraIawards in the OniredStates. The author 
examines the provisians of both the New York Convention and the United 
States Arbitration AcL ME MrC/endonj&uses on d e  subsranfive an+- 
cedffrd dg/emes fo enforcement of forefeign arbifra/ awards, and reviews /he 
relevunt United States case law. 

I.  INTRODUCTION 

'Each Contracting Sfafe shalI recogniie arbifrd awards as binding and en- 
force them in accordance with the rules ofprocedure 4. . . //hat state]"' 
and 'bny court hawngjurisdiction . . . shall confirm the award unless it 

fmds one of the groundr for rp/usa/ or deferra/ of recognition or en forcement 

- -- 
This aniclc is an eatensron of one prepared o r i g i n a l l y h ~ ~ ~ ~ ~ % r n ~ ~ n t h c  

w u n e  h a n d k k  INTERNATIONAL L~T~CATION (1980) ( ~ 4 . 4 8 3 1 ) .  
Counsel. S a t k r k ~  65 Stephens. New York. Member of Ihe Minnesota, New York, and 

Texas Bars. 

' The New York Convenllon on the Rccognrtion and Enforcement of  Foreign Arbtrral 
Awards, an .  111. June 10. 1958. 21 U.S.T. 2517. T.I.A.S. No. 6997. 330 U.N.T.S. 38 (eCectivc for 
the United Slams on Dec. 29. 1970). repmedm 9 U S.C.A In con/uncion wuh 5 201 erseg. (Wcs~ 
Supp. 1982) [hereinafter clted as the Convcnt~on or the New York Convention]. For an enrnllcnt 
discussion of Convention as applied m the United States. see Aksen. Applicaf~on 4 f h e  ,veb 

Convenfion 6 v  Un~fedSrafes Courfs, Y.B. COM ARB. 341 (1979).  
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4 t h ~  award specfled in the said Convention. '" 

Success in litigation or arbitration is ultiFately determined by suc- 
cessful enforcement of the judgment or award. As the quotations 
above from the Convention on the Recognition and Enforcement of 
Foreign Arbitral Award$ (hereinafter the New York Convention or 
,he convention) and the United States Arbitration Act4 indicate, there 
,, broad recognition of the proposition that arbitral awards should be 
,="forceable anywhere, regardless of where made. This is a principal 
&antage of arbitration over litigation because there is no similar con- 
\.mtion or United States federal legislation on the enforcement of for- 
,ign  judgment^.^ 

There are several bases for the enforcement of foreign arbitral 
,wards in the United States. The most useful is the New York Conven- 
tion and its enabling legislation, Chapter 2 (Sections 201-08) of the 
United States Arbitration Act. In addition, there is the federal Arbitra- 
tion Act of 1925, codified as Chapter 1 (Sections 1-14) of the United 
States Arbitration Act, which is incorporated by reference into Chapter 
? to the extent it is not in conflict with Chapter 2 or the C~nvent ion .~  
Chapter 1 was utilized prior to 1970 and can still be used if the Con- 
vention does not apply because the foreign award was made in a coun- 
try not a party to the Convention.' The two chapters, therefore, should 
be read together. The other bases are enforcement without a treaty or 
,tatUte, enforcement according to bilateral treaties, and enforcement 
through the recognition of a foreign judgment. 

This article reviews the provisions of the New York Convention 
and the United States Arbitration Act applying to enforcement pro- 
ceedings in the United States, particularly defenses to award enforce- 
ment, and examines the relatively few United States cases on the 
subject. It comments briefly on bases for enforcement of awards other 
than the New York Convention and on enforcement abroad. Refer- 
ences hereinafter to "Articles" refer to the Convention; references to 
'.Sections" refer to the United States Arbitration Act. 

-.__- - _ _  __- -- 
2 Unllcd Stales Arbitration Act, 9 U.S.C. 8 207 (1976)- 

Convcntion, mpra note I 
4 9 U.S.C 5 207 (1976). 

There arc, however, stale laws. See inp# note 85. 
9 U.S C. 5 208 (1976). ' See tn/ro notes 20-23 and accompanying teal. 



One wishing to enforce an award in the United States under the 
Convention need only supply the authenticated original award or a cer- 
tified copy thereof, the original or certified copy of the arbitration 
agreement, and official or sworn translations, if appropriate,8 within 
three years after the award.9 It is immaterial whether the award is the 
result of an institutional or odhoc arbitration.1° United States district 
courts have original jurisdiction to hear applications to confirm or chal- 
lenge awards,1t which are then tried as motionst2 without jury trial." 
The court may require the deposit of security if the award is chal- 
lenged,I4 and a judgment of confirmation has the same force and ma) 
be enforced as a judgment in an action." 

rh~  111. CHALLENGE TO ENFORCEMENT 
Ch P- ,,, United States courts have many times affirmed that "the public 
Ps ... policy in favor of international arbitration is strong."16 There are, ne\. 

ertheless, two kinds of possible challenges to a,wards: those arising out 
of the limited coverage of the Convention and those provided in Article 
V 
v .  

A. Limrfs on Coverage 

The Convention applies broadly to disputes between natural and 
legal  person^,"^^ including sovereign states.l8 It also applies to award. 

_ _ _  p--__p--._ - - 

8 Convenlion. mpm note I ,  art. 1V. 
9 U.S.C. § 207 (1976). An action for confirmation of an award under 9 U.S.C. 8 9 (19'6 

however, must be commenad within one year after the award. 
10 Convention, mpru note I ,  art. I, para. 2 
I I 9 I I  S.C. 8 203 (1976). 

(1978). 
I4 ronvention. mura note 1. art V I  

made in the territory of another state and to those not considered 
mestic in the enforcing state.19 The importance of a distinction 
tween foreign and domestic awards, in the United States, at leas 
questionable. An award made in the United States in  an arbitra 
between foreign parties is enforceable under Section 9 if its reql 
ments are met,'' and has also been enforced under Section 207.21 s 
lady, an award made in the United States in an  arbitration betH 
United States parties is enforceable under Section 9 and, if not a 
mestic concern, should be enforceable under Section 207.22 ~f 

award is made abroad, it is by definition enforceable under Section 
and will undoubtedly be enforceable under Section 9 as well.2' 

The Convention permits a contracting state to make two res 
lions or limitations on applicability. One is based on reciprocit 
other limits Convention obligations to commercial disputes.2 

-- -- 
stale as party)" in van der Berg, 1nde.r o/Courr decirrons New York Convenrion /VJ8, 
.\us. 277. 278 (1980). 

I Y  Convention, Npra note I ,  art. 1, para. I 
2" Section 9 stales: 

If the parties in their agreement have agreed that a judgment . . . shall be en 
the award . . . then at any time within one year after the award . . . any part 
apply to thecourt. . . for an order confirm~ng the award. and thereupon the coun 
*uch an order unless the award e vacated, modbfied. or corrected as prescribed ir 
and I I of this title. 

" I' S C 8 9 (1976). For a discussion of Section 10 defenses. see mnpu notes 36-46 a 
m p  text See also tnfra note 79 and accompanying text with respect to the ap. 
rrqulrcment for an entry ofjudgment clause In the arbitration agreement. 

Transmarine Seaways Corp. of Monrowa v. Marc Rich. 480 F. Supp. 352 r 

, r r l i / .  614 F 2d 1291 (2d Cir. 1980). In contrast. in the earlier case of I/S Stav 
Vcral Converters, Inc.. 500 F.2d 424 (2d Cir. 1974). the courl, in affirming a 
dudrd rendered in New York under Section 9, declined to consider whether i 
under the Convention, bui observed that "the commentators appear lo be in 
*herher the Convention applies to awards made in the United Stales. I d ,  a t .  

22 See Fuller Co. v. Compagnic des Bauxites de Guinee, 421 F. Supp. 938 1 
=h[ch the coun ordered arbitration between two Uniled States companies p~ 
5 XI elsr9. after considertng Section 202. Section 202 provtdes that "an agree 
*htrh e entirely between citizens of the Unlted States shall be deemed nr 
c mention unless that relationshtp involves. . . [a] reasonable relation w ~ t h  
l W C 5 "  9 U.S.C. 5 202 (1976). 
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