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THE NEW FEDERALISM

Restraining Leviathan

If free trade is federalism’s beir,
protectionism is the best way to ensure
a future for Big Government.

JOHN O. MCGINNIS

and financial instruments is conducted more

frecly, openly, and abundantly than at any dme in
human history. An economic boom of unprecedented
scope is also sweeping the globe. These two trends are
directly related and in deeper ways than conventionally
thought. The usual explanation linking free trade to pros-
perity is that free trade creates wealth by allowing cach
nation to specialize in what it produces most efficiently.

r I‘\ ODAY trade among nations in goods, services,

lectivist social reforms on the order of the New Deal or
the Great Sociery.

The political order that free trade and global financial
markets are creating is therefore one of the most impor-
tant developments of our ame. The new regime of global
free trade has been generated by two powerful trends aris-
ing in the post-World War IT West. First, a series of inter-
national trade agreements, such as the recent Uruguay
round of the General Agreement on Tariffs and Trade,
and regional pacts, such as the North

The economic argument for free trade
—the theory of comparative advant-
age—is certainly a part of the explana-
tion of global economic growth, but
it is radically incomplete.

The more fundamencal argument
for free trade is political: it restrains
government’s ability to rediscribute
wealch and hamper enterprise. Since
the beginning of recorded history
rulers of all kinds have used raxation
and regulation to extract wealth from
their citizens, thereby discouraging
productive economic activity. The
story is essendially no different in con-
temporary democratic society in
which the rulers are the people them-
sclves: the elected ruling coalition
may tax and regulate for the benefit of

American Free Trade Agreement, has
lowered tariffs and other barriers that
previously hindered free trade. Sec-
ond, as governments have put fewer
restraints on the exchange of their
currency and financial instruments,
world financial markets have become
more open. According to former
Secretary of State George Schulez, the
internacional financial markets have
become the “courts of allocations of
world saving,” assessing daily the
soundness of the cconomic policies of
every major industrialized narion.
This new regime of free trade and
global financial markets is beginning
to become a central issue in American
politics. It is hardly startling chac left-

its members with the same harmful
effect on productive activicy.

Global opportunities for trade and investment, howev-
er, inhibit government’s natural tendency toward the ex-
propriation of wealth. If individuals may choos¢ where to
invest and companies may choose where to produce, they
gain leverage against Leviachan. The ability to make an
economic exit generates an internal political dynamic by
which the government is compelled to behave rationally
toward the more productive forces in society. It cherefore
constrains the power of politicians to construct new col-

Mr. McGinnis is a professor at the Benjamin N. Cardozo School
of Law.

wing Democrats like Minority Whip
David Bonior are shrill in their opposition: they necessar-
ily reject any constrainc on government’s abilicy to redis-
tribute wealth to interest groups that will keep them in
government. More surprising is the dissipation of the
Republican party’s post-war consensus in favor of free
trade and global markers. Parrick Buchanan has made an
attack on free trade che fundamental economic argument
of his campaign, and has warned against the dangers of
international economic bodies such as the World Trade
Organization. If the global free-trade regime is to remain
a cornerstone of Republican and conservative policy in
the next century, Mr. Buchanan's arguments musc be

answered.
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Buchanan is fundamentally mistaken in his view that
free trade is a force antithetical to traditional American
conscrvatism. In face, the political regime of free trade
today largely replicates the ctfects of federalism—the key-
stone of thc constitutional design of the original Ameri-
can rcpubhc In the original constiturion, thc essential
economic function of the national government was to sus-
tain a free-trade zone to dxsmnnrlc customs duties and
other barriers that would frustrate the exchange of goods
and services among former colonies. The Constitution,
however, confined the national government’s domestic

The political regime of free trade
today largely repltmtes the effects
of federalism in the original

American republic.

power largely to trade martters, thus leaving the rest of
economic and domestic regulation to the states. Although
the states were thus repositories of enormous and poten-
tially ryrannical powers, the free movement of goods and
pcople among them restrained their ability to use their
power to extract wealth from their citizens.

Indeed, economists today have explained that the origi-
nal constirutional design of a federalist free trading system
was at the heart of the steady growth of the United States
into an economic superpower by the beginning of the
twentieth century. But federalism was more than jusc a
political engine of economic expansion. It was perhaps
the Framers’ most impoctant contribution to solving the
greatest dilemma of political theory. As Stanford political
scientist Barrv Weingast has recently reminded us, 2 gov-
ernment needs to be powerful enough to protect property
righes, but a government sufficiently powerful to accomp-
lish this end is also powertul enough to expropriate the
wealth of its citizens. Friedrich von Hayek saw that feder-
alism provides a structural solution to this dilemma,
Forcing state governments to compete for the capital and
skills of a national citizenry imposes substantial limits on
1 state government’s ability to expropriate. The emerging
frec-trade regime pertorms the same essennal funcrion
todav.

[n fact, the free-trade regime is an important impetus
behind the regularory relicf and dismantling of govern-
ment agencies that the Republican Congress is beginning
to enact. Over che last decades the free-trade regime has
silently strengchened anti-regulatory interest groups be-
cause businesses in the global marketrplace are acutely
aware of rezulations thar disadvantage chem and thus
threaten to exit it chey do not receive reliet. Wichout the
conunuing pressure ot tree trade and global tinancial mar-
kets., however, interest groups who benctitted from the
previous regulations will scurry to Congress at the firse
favorable curn of political events, and a new infestation of
burdensome regulations will erupe.

The beneticial etfects of this new political regime, how-
ever, are noc limiced to the economic sphere. The interna-
tional rrade regime also tends to limic the baletul social
experiments that many Western nacions have tried in chis

century. Mr. Buchanan rightly deplores America’s cultural
decline and the resulting social disorder and deviance. He
correctly diagnoses much of this decline as rooted in the
federal welfare programs of the last decades with cheir
relentless assault on the traditional American vajue of sclf-
reliance. Surprisingly, however, Mr. Buchanan fails to
understand that the free-trade regime currendy is the best
hope for containing the follies of social engincering. The
federal government is less capable of redistributing wealth
and power to bureaucrats, teachers’ unions and the “help-
ing professions™—the iron triangle of the modern welfare
state—if the burdens these groups impose on American
business rapidly harm our position in the global economy.
The Federal Government is also less capable of hiding the
costs of programs by passing them onto future genera-
tions if the international capiral marker immediately oper-
ates to punish the government for deficit spending by
forcing up interest rates.

Anyonc who doubts the importance of the free-trade
regime in restraining the forces that have eroded Amer-
ican exceptionalism should consult American history. In
the nineteenth century, when the states racher than the
Federal Government were responsible for general eco-
nomic and social regulation, the states did not undertake
social experiments because they were in compettion with
one another. In the 1930s the Roosevelr Supreme Court
destroyed the constitutional limitadions chat prevented the
Federal Government from direcdy regulating manufacrur-
ing and the conditions of labor, thereby weakening regu-
latory competition among the staces. Only after the disso-
lution of free trading federalism did the era of reckless
social reform begin. Then, as the regime of international
trade and global financial markets created more regulatory
competition among nations, the new social initiatives of
the kind generaced by the New Deal and the Great So-
ciety became less frequent.

HAT is valuable about Mr. Buchanan’s com-

plaints—his warning that incernational eco-

nomic organizations are a potential threat to
our liberty—can also be underscored by analogy to Amer-
ican history. Just as the New Deal weakened regulatory
compctition among the states, so could global regulatory
compctmon be cv1sccratcd by vesting vast new rcoulnrorv
powers in the international or regional bodies.

The problem with Mr. Buchanan's warning is not that
it is completely wrongheaded, but char it is premacure.
The new World Trndc Orvnmzntlon for example, has
only the modest powers necessary to preserve open mar-
kets. It has the authority to permit members of GATT to
impose sanctions on nations that violace their GATT obli-
gations by discriminating againse the products of another
nation. It does not, however, possess anything approach-
ing the authority to make general economic and social
policy for nations. Nor does it possess the authoricy to
displace che domestic law of nations by operacion of its
judgments: the United States must atfirmatively decide to
change any laws tound to be in violation of GATT. In-
deed, at the level of internacional trade the currene danger
is not that world trade institutions will usurp domc.sna
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powers, but that they will collapse because of domestic
protectionist pressures that Mr. Buchanan and some oth-
ers are trying to intensify.

There is also reason to hope that international cco-
nomic entities may have difficulty gaining unwarranted
regulatory powers. Nartionalist sentiments in favor of
sovereignty and against foreign influence are a very
powerful barrier against such a transformation.
Individuals now identify wich their nations at leasc as
much as individuals did with their states at the time of the
framing of the Constitution and it took more than one
hundred years for American federalism to disappear.
Nevertheless, the bureaucratic imperative is to expand

Individuals now identify with

their nations at least as much as
indwiduals did with their states at the
time of the framing of the Constitution.

powers and it would thus be a greac mistake to become
complacenc about the long-term potential for mischief of
any international economic organization. Given its world-
wide jurisdiction, an international enticy with direct
power over internal social and economic regulations of
nations could undertake initiatives that might make the
New Deal and Grear Society eras look like exercises in
prudent political stewardship.

Indeed, already interest groups are sensing the potcm:ial

of world cconomxc organizations to dcvclop into instru-
ments of redistribtition which can be turned to their ben-
efit. In particular, labor and environmental organizations
have actempred to use world trade agreements to establish
structural mechanisms capable of imposing regulations on
their behalf. These interest groups forced the Clinton Ad-
ministracion to rencgotiate the North American Free
Trade Agreement and include new side agreements re-
quiring Mexico to enforce specific labor and environ-
mental standards, thus inhibiting regulatory competition.

In other parts of the world we are witnessing a far more
radical transfer of general regulatory powers from nation
states to regional encities. For in-
stance, the newly created “social
chapter” of the European Union now
permits a commission in Brussels sub-
stantial input into decisions of Eu-
ropean countries about such domestic
mateers as the minimum wage and
unemplovment insurance. The British
Conservative government has rejected
the social chapter because the chap-
ter's centralized policies of high regu-
lation would lead to the high unem-
plovment and slow growth now so o

the term “Eurosclerosis™ has been
invenred to describe them.

The British conservative govern-
ment has also resisted committing
Britain ro the European Monerary

i

- . . —
notorious in continental Europe that e—

“You realize, of course, that
these imply free will?” affronts the individual’s natural

Union. Many conservatives believe that such a monctarv
union is a dangerous step toward a single European stare.
Even in the nbscncc of a single superstate, 2 common cur-
rency could weaken the political discipline that a free
trade and investment regime brings to bear on narions,
because international financial markcts could no lOnacr
hold individual governments as dicectly accountable for
poorly designed economic policies as they can today. For
instance, in his recent book The Agenda, Bob Woodward
derails the extent to which Clinton’s initial ideas for free
spending social programs were curtailed by fear of how
the international financial markers would react to the
resulting deficits.
Therefore one of the most important tasks for states-
men of the right in the coming century is to prevent the
global regime of free trade and investment from being
strangled by international centralization. First, the Re-
publican Congress must oppose the expansion of agree-
ments in NAFTA that impose internal labor or environ-
mental standards on its member countries and resist any
actempt to make similar agreements part of the GATT.
Second, it is not roo early for Congress to be considering
long-term amendments to our laws, including che Consa-
tution if necessary, to prevent international bodies from
ever having the power to issue decisions that are auromat-
ically binding as a macter of United States law. Finally,
just as conservative statesmen have celebrated federalism,
they muse publicize the benefits of the current free-trade
regime and make clear how it could be destroyed by inter-
national regulatory centralization.
Trumpeting the benefics of free trade may be the most
important political imperative of all because, in the con-
temporary world, free trade is the best way to susrain a
conservative polity. Political thinkers from vasdy different
cras, including Aristotle and Machiavelli, have agreed that
a “mixed regime”—one in which democratic elements are
counterbalanced by others—leads to greater political sta-
bilicy, more securicy for property, and greater prosperity
for society as a whole. The genius of the Framers was that
they translated the idea of 2 mixed regime inco a society
with no fixed classes. They tried to restrain the excesses of
purc democracy by establishing
strucrural mechanisms such as feder-
alism and a judiciary capable of
enforcing constitutional guarantees
of property.
Today free trade functions as the
principal restraining mechanism. In
its absence, the modern democracy
of centralized nation states tends to
burden the most productive and tal-
ented in society, because power in
unadulterated democracy resides in
concentrated interest groups, regard-
less ot their contribution to the pro-
Gl ductivity of socicry. In the end, bur-

dening the productive through a
process of redistribution creates
social instabilicy, since redistribution
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sense of justice——which tells him thac he should retain as
much as possible of the product of his labor. Moreover,
handicapping the most productive depresses economic
activity and makes everyone, including the poorest, worse
off in the long run.

The defense of the global free-trade regime should
therefore be an issue that unites the two most important
clements of the right’s coalition—classical liberals (now
often cidlled libertarians) and craditional conservatives.
Libertarians have straightforward reasons to embrace the

/:chmc' any govcmmcnml structure that forms a(bulwark
against TedistrIbUTION AMTc-eXPTOpTIation is a st re
worth preserving. For conservatives, the argument is
more comptex because while they appreciate the impor-
tance of protecting property, they are legitimacely con-
cerned that the economic dynamism of free trade may cre-
ate social dislocadons and dissolve traditional values. Mr.
Buchanan reflects these concerns when he excoriates the
effects of internacional trade on middle-aged men and
rustbelt communides. , .

UT any disruptions caused by
the international trade regime
itself are more than counter-
balanced by the disruptions the
trade regime prevents government
from causing. Traditional conserva-
tives understand "that the loss of
property sustained by individuals is
not the most important harm of
redistributive policies. While most
people seck to use democratic gov-
ernment to  oburain  additional
resources for themselves, no one
wants to scc himself as a self-secker.
Citizens thus have a natural impulse
to satisfy their private interests while
dece ,uung_thcmsclvcs that thcy are
scrving the pubhc good. That is the
reason that in the modern welfare
state left-wing politicians arc most
successful whcn they cloak their
redistributive polices in the rhetoric
of the public interest. The Great So-
ciety represented an enormous trans-
ter of wealch and power to burcau-
crats, academics, and certain other
classes of professionals at the expense
of others but it was falsely sold as a
way of ending poverty. As conscrva-
tives well know, such utopian cru-
sades resule in the greatese social con-
jvulsions of all, because they disrupt
“:hc scttled pacterns and incentives of
an organic socieey. [f the global trade
regime plays a substancial role in
frustrating these schemes, it must be
accounted on balance as a conserva-
uve toree,
Crearing 1 coalition of conserva-

tives and classmal liberals in defense of the regime of free
trade and regulatory competition is essential bccausc the
stakes arc so high. When federalism was gravely weakened
by the centralized nation state created by the New Deal, 3
new mixed regime could still be reconstituted by forcmg
nation states to endure regulatory competition in a free-
trading world. But if new centralized global entities
capable of destroying regulatory competition are created,
no other set of worlds is available to establish a mixed
regime through the discipline of regulatory competition.
Instead big government will have gone global. In-
ternational interest groups will clash with one another
for a greater share of resources and that clash will be
made even more bitter and destructve because the bene-
fies will be allocated by distant international bureaucracies
withour tics of sentiment or tradition to individual peo-
ples. It will be an internadonal war of all against all, with
resulting loss of stability and prospcnry ona worldwndc
scale. - m]
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