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F I am about to be a disappointment to my audience. T:hough honored by 
2; the invitation to be a scholar-in-residence at such a fine educational institu- 

+inn as the University of Arizona College of Law and to address the annual --- 

Law Review banquet; I find 
im~ortance of law reviews 

. myself unable to deliver a speech or essay on the 
to the development of a socially worthwhile sys- --- 

te& of cclaw.7' Illadvisedly, if not mistakenly, the College and Review have 
invited a traitor into their midst. I am in fact one of the most dangerous 
breed of traitors to the "inner republic of the bench and bar": a legal realist. 

Those persons who have any knowledge of the history of the legal real- 
ist movement earlier in this century will recognize the title of this essay as 
being stolen from the titles of two different works of the late Professor Fred 
Rodell who, though I never met him, is my hero in the saga of law professor 
service, or lack thereof, to society or (alternatively) to the legal profession. 
Other legal realists turned tail and ran when accused of injuring society 
through a nihilist attack on legal principles. Fred Rodell stood his ground. 
In the Introduction to the 1959 reprint edition of Rodell's Woe Unto You, 
Lawyers!, Jerome Frank wrote that, in retrospect, Fred might modify his 
harsh assessment of the American legal system. Fred replied, in a new pref- 
ace to that edition, that he would not modify his realist attack on "The 
Law" because he remained, in his words, an "unreconstructed and uncon- 
verted" legal realist. Fred showed how a cynical, value challenging attack 
on "The Law" must proceed and form the basis for honest arguments about 
the types of legal rules that should be adopted so as to promote (admittedly 
his own personal vision of) social good. He saw no usefull role being served 
by law reviews and so, in terms of his own writing, he said Goodbye to Law 
Reviews, though more than once. 

Fred found only two things wrong with law reviews: their style and 
their content. I have no doubt that Fred was right in obse:rving that: "in the 
main, the straight-jacket of law review style has killed what might have been 
a lively literature." The particular forms of law review abuse of our lan- 
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guage and literary style should be well known to my audience at the College 
and the probable readers of this essay (meaning the few people who will read 
the reprints I will send to them). The three main culprits in the death 
decent writing in law reviews are, of course, the footnote,l the impersonal 
tone of the writing, and the reversal of normal grammatical principles, 

Footnotes in law review articles other than those in articles focused 
the narrowest of points (such as "How to Depreciate Your Phone Lines for 
Tax Purposes Following Deregulation of the Telephone System") are almost 
totally unnecessary. Again as Rodell noted, footnotes are either "an excuse 
to let the law review writer be obscure and befuddled in the body of his 
article" or a means of proving, whether or not it is true, that the author has 
spent a lot of time doing research for the article and deserves even a bigger 
raise from his dean than that to which he could lay claim if the article had 
fewer footnotes. 

The impersonal style manifests itself in the striking of clear statements 
of personal opinion. No author, if he wishes to lay claim to the title of 
"scholar," can state that he personally finds the result of a court decision to 
be immoral, socially harmful, or just plain stupid. A professor may wish to 
say: "I think Judge Smith's ruling is so immoral that he ought to be im- 
~eached.  The only good thing about his opinion is that, since he is obviously 
an imbecile, he writes so poorly that no one will ever use the opinion for 
~recedent for anything other than as a standard for failing grades in literacy 
tests." What the professor writes is: "It is arguable that Judge Smith's opin- 
ion does not focus on the application of clearly defined legal principles in 
~revious appellate cases to the problem at hand and, therefore, produces a 
result which, it is suggested, might well be overruled on the basis of those 
precedents." If the author admits that the views contained in an article are 
his own, rather than drawn from some discovered source of ultimate truth in 
"The Law," the worth of his views will be suspect. If the author says any- 
thing with a touch of humor he will be considered to be something less than 
a true scholar. 

Finally, professors, in their law review articles, reverse normal gram- 
matical rules so as to prove that they are better than the average writer by 
being different and defining the difference as scholarly. Any text on basic 
English grammar will advise the average writer to use the active voice and 
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1. Here is the only real footnote in this article. (But, cJ, note 2, infra ?) I would advise those 
few of you who may be interested in learning more about Fred Rodell to begin by reading Note, The 
Relentless Realist: Fred Rodell's L$e and Writings, 1984 U. ILL. L. REV. 823. That student note 
gives citations to almost all of Rodell's writings and to articles about Fred Rodell. Two articles by 
Fred Rodell about law reviews are contained in Rodell, Goodbye to Low Reviews-Revisited, 48 VA. 
L. REV. 279 (1962). In other speeches and essays I have attempted to resurrect Fred Rodell's brand 
of legal realism in analyzing constitutional law issues. See Nowak, Professor Rodell, The Burger 
Courr, and Public Opinion, 1 CONSTITUTIONAL COMMENTARY 107 (1984); Nowak, Resurrecting 
Realist Jurisprudence: The Political Bias of Burger Court Justices, 17 SUFFOLK U .  L. REV. 549 
(1983); Nowak, Realism, Nihilism and the Supreme Court: Do the Emperors Have Nothing but 
Robes?, 22 WASHBURN L.J. 246 (1983); Nowak, Evaluating the Work of the New Libertarian 
Supreme Court, 7 HASTINGS CONST. L.Q. 263 (1980). These legal realist speeches have been sand- 
wiched in between a variety of traditional publications but, as I explain in today's speech and essay, a 
realist professor must realize that it is traditional writings that put bread, butter, and professional 
opportunities on an academic's table. 
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short, clear sentences to express ideas so that the writing can be readily un- 
derstood. Law professors and law review editors delight in constructing 
sentences and, indeed, whole paragraphs in the passive voice and substitut- 
ing long words for simple descriptions of legal concepts. Fred Rodell de- 
scribed this "style" as embodying: "the nonsensical, noxious notion that a 
piece of work is more scholarly if polysyllabically enunciated than if put in 
short words. I mean the utilization of butilization'-ugh-ir~stead of the 
$in and simple use of 'use.' " 

The problems of law review style are directly attributable to the law 
teaching profession. Law journals and reviews began as places for the in- 
terchange of ideas between judges, lawyers, professors, and students. The 

published in the first decades of law review history, near the turn of 
the century, are better written and more interesting than those in today's 
publications. Judges and lawyers are to be forgiven for the failures of mod- 
em law reviews. Their all too infrequent contributions to laur reviews are 
commonly the subject of faculty room sneers and pejorative comments. Law 

are the property of professors; student editors would be chastised by 
professors if they devoted a significant percentage of the review's pages to 
articles by judges or lawyers. 

You must understand that the fault here lies with the "profession" of 
law teachers rather than any particular group of professors who could be 
identified by their political ideology or the schools with which they are affili- 
ated. Any professor, regardless of his or her school or political beliefs, 
would have trouble in breaking away from the ridiculous law review style 
because his or her writings would not be deemed sufficiently "scholarly" by 
the deans and committees who pass upon promotions and pay raises. To 
young professors who have some sympathy with legal realist philosophy and 
ask about the need for writing traditional articles, I have often replied with a 
single statement: Remember, Fred Rodell was passed over for a "chair" by 
the so-called liberal Yale law school faculty and administration. 

How is it that the profession came to place value on bad writing? There 
are two reasons: professors on the whole cannot write and most professors 
do not have anything significant to say. The fact that professsors of law do 
not write well should not be surprising since almost no one writes well any 
more. As Fred Rode11 said more than two decades ago: "Three-fourths or 
more of the bright boys [and now, at last, bright girls] who beat their way 
into law school cannot, even after four years of college, construct a decent 
English sentence, much less an entire paragraph that holds together.'' These 
students find their models in their professors, who formerly were bright 
young boys and girls who could not write properly. We have been through 
enough generations of students turned professors who lack the ability to 
write properly that we have created an awkward style of writing which 
pleases professorial eyes and ears. Because this style sounds suitably "schol- 
arly" it will be assumed to be both gramatically proper and intellectually 
worthy of consideration. 

The ultimate reason, as Fred recognized, for the ridiculous law review 
style of writing is the fact that most professors simply do not have anything 
to write about. Many professors only write articles or books 'because they 












